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TATLOR  et  ox.  ▼.  MEADOWS  et  al. 
(No.  323.) 

(Supreme  Court  of  North  Carolina.     April  28, 
1915.) 

1.  Ejkctmbrt  «=>9  — Title  op  Plaintiff  — 
Evidence. 

Where  an  owner,  conveying  separate  par- 
cels of  land,  left  undisposed  of  a  strip  between 
them,  which  on  bia  death  passed  as  intestate 
property,  an  heir  cbnld  maintain  ejectment  on 
the  theory  of  heirship. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  §S  16-29;    Dec.  Dig.  «S=»9.] 

2.  Tenancy    in    Common    ^=355  —  Action 
Against  Tbebfasserb. 

A  tenant  in  common  may,  as  against  a  tres- 
passer who  is  a  stranger  to  the  common  title, 
maintain  an  action  to  recover  possession. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  fg  140-156;  Dec.  Dig.  «=» 
55.] 

5.  Ejectment  «=»84— Evidence- Admibsibil- 
rrr. 

Where  the  complaint  in  ejectment  alleged 
plaintiff's  ownership  generally,  plaintiff  can  pro- 
ceed on  any  title  that  he  can  establish  by  proof. 
[Ed.   Note. — For  other   cases,  see  Ejectment, 
Cent.  Dig.  {§  230-234,  236;    Dec.  Dig.  «8=»84.j 

4.  DowEB  <8=>56— FAttUBE  to  Aixot  Dowbb 

—Effect. 

Until  dower  is  allotted,  title  descends  to 
the  heirs  of  the  owner  dying  intestate. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent 
Dig.  if  17&-188,  197,  198,  206;  Dec.  Dig.  «=> 
56.] 

6.  Ejectment  «=>84  —  Title  of  Plaintiff  — 
Estoffel. 

A  plaintiff  in  ejectment,  who  insists  on  bis 
right  to  recover  on  the  theory  that  a  deed  con- 
veyed the  property  to  his  coplaintiff,  his  wife, 
is  not  estopped  from  showing  his  ownership  as 
heir  of  the  deceased  grantor. 

[Ed.  Note. — For  other  cases,  see  Ejectment 
Cent.  Dig.  H  230-234,  236,    Dec  Dig.  <S=>84.] 

Appeal  from  Superior  Court,  Granville 
CoJinty ;  George  Rountree,  Judge. 

Action  by  R.  P.  Taylor  and  wife  against 
one  Meadows  and  others.  From  a  Judgment 
for  defendants,  plaintiffs  appeaL  Reversed, 
and  new  trial  awarded. 

The  action  was  to  recover  a  narrow  strip 
of  land  abutting  30  to  35  feet  on  WllUams- 
boro  street  In  the  town  of  Oxford,  on  com- 
plaint by  R.  V.  Taylor  and  wife,  Bettle  Tay- 
lor. allORinK  generally  that  they  were  own- 
ers of  the  land  In  controversy,  describing  it, 


and  that  defendants  were  In  the  wrongful 
possession  of  the  same,  and  answer  of  de- 
fendants denying  the  allegations.  Among 
other  testimony,  the  will  of  L.  C.  Taylor, 
father  of  male  plaintiff,  was  put  in  evidence 
in  terms  as  follows: 

"(1)  I  appoint  my  son,  Richard  P.  Taylor,  ex- 
ecutor of  my  estate. 

"(2)  After  my  death  that  all  my  just  debts 
be  paid,  and  if  there  is  any  money  remaining 
that  a  neat  monument  be  placed  at  the  head. 

"(3)  That  the  balance  be  divided  equally  be- 
tween Charles  A.  Taylor,  Mrs.  R.  L.  Hines, 
James  A.  Taylor  and  Richard  P.  Taylor. 

"Leonidas  C.  Taylor." 

In  the  opening  portion  of  his  honor's 
charge,  he  Instructed  the  jury  as  follows: 

"It  is  admitted  that  the  land  originally  belong- 
ed to  Dr.  L.  C.  Taylor,  and  his  will  has  been 
put  in  evidence.  As  I  remember  it,  the  will 
devised  the  property,  or  provided  that  the  prop- 
erty should  be  divided  among  his  children. 
There  has  been  no  evidence  introduced  before 
you  as  to  whether  or  not  that  went  to  Mr,  Tay- 
lor, or  to  any  other  of  the  heirs  of  Dr.  Taylor. 
In  the  absence  of  that  evidence,  the  burden  be- 
ing upon  him,  his  title  would  fail  upon  that 
ground,  and  he  would  only  be  entitled  to  recover 
upon  the  ground  of  the  deed  from  Crews,  or 
deed  to  Mrs.  Taylor.  The  question  for  you  to 
decide  is  whether  plaintiff  has  shown  to  you  by 
the  greater  weight  of  the  evidence  whether  this 
strip  or  any  portion  of  it  is  covered  by  the  deecT 
from  Crews  to  Taylor.  If  it  is,  answer  the  is- 
sue 'Yes' ;  if  It  is  not,  answer  the  issue  'No.' 
If  you  don't  Itnow  how  it  is  from  the  evidence, 
and  your  minds  are  left  in  doubt,  you  should 
answer  it  'No.' " 

On  Issues  submitted,  there  was  verdict  for 
defendant.  Judgment  accordingly,  and  plain- 
tiff excepted  and  appealed. 

R.  Wl  Winston,  Jr.,  of  Raleigh,  for  appel- 
lants. Hicks  &  Stem  and  B.  S.  Royster,  all 
of  Raleigh,  for  appellees. 

HOKE,  J.  [1]  There  were  facts  In  evi- 
dence tending  to  show  that  In  1880  Dr.  L.  C. 
Taylor,  father  of  male  plaintiff,  owned  a 
large  lot  of  land  in  the  town  of  Oxford,  abut- 
ting on  Williamsboro  street,  and  In  that  year 
he  conveyed  a  half  acre  of  same,  thereafter 
known  as  the  prize-house  lot,  extending  135 
feet  along  said  street,  and  lying  east  of  his 
residence  lot,  to  Walter  Biggs,  and  the  lot 
has  passed  by  successive  conveyances  to  Ka- 
der  Biggs,  to  J.  M.  Currin,  and  then,  by  com- 
missioner's   sale    and    deed,    to    defendant 


=3For  other  cases  see  same  topic  and  KSY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
85  S.E.— 1 


Digitized  by 


Google 


85  SOUTHEASTERN  BKPORTER 


(N.C. 


Meadows,  wbo  is  now  in  possession,  claim- 
ing to  be  the  owner  and  that  his  deeds  cover 
the  land  in  controversy;  that  in  1881  L.  C. 
Taylor  mortgaged  the  remaining  portion  of 
his  land,  or  what  he  Intended  to  be  the  re- 
maining portion,  the  description  not  being  by 
metes  and  bounds,  and  In  1893,  on  fore- 
closure sale,  the  land  was  conveyed  to  feme 
plaintiff,  Bettie  Taylor,  pnrchaser  at  die 
mortgage  sale,  and  in  this  deed  there  were 
descriptive  words  tending  to  show  that  the 
divisional  line  between  the  properties  was 
regarded  by  the  parties  as  the  "yard  fence 
of  L.  C.  Taylor."  There  were  further  facts 
in  evidence  on  the  part  of  plaintiffs  tending 
to  show  that  the  correct  divisional  line  be- 
tween the  properties  was  80  to  85  feet  east 
of  this  yard  fence,  and  leaving  the  strip  of 
land  in  controversy  on  plaintiffs'  side  of  the 
line,  and  also  that  the  true  location  of  the 
successive  deeds,  conveying  the  prize-house 
lot,  beginning  with  that  from  L.  C.  Taylor, 
did  not  cover  the  land  in  controversy.  On 
this  testimony,  the  proof  showing  further 
that  L.  C.  Taylor  had  died  leaving  male 
plaintiff  and  three  others  as  his  children  and 
heirs  at  law,  and  the  will  making  no  dispo- 
sition of  the  land,  we  are  of  opinlo^i  that 
reversible  error  was  committed  in  restricting 
plaintiffs'  right  of  recovery  to  the  land  con^ 
veyed  to  feme  plaintiff  under  the  foreclosure 
deed,  for,  although  this  deed  may  not  bave 
Included  the  land  sued  for,  there  were  facts 
in  evidence  permitting  the  conclusion  that 
the  male  plaintiff,  as  heir  of  his  father,  was 
entitled  to  recover  the  land,  or  at  least  his 
Interest  in  it 

[2-4]  It  is  well  established  tbat  a  tenant  in 
common,  on  denial  of  his  ownership,  may  re- 
cover bis  interest,  and,  as  against  a  tres- 
passer who  is  a  stranger  to  the  common  title, 
he  may  at  times  be  allowed  to  recover  the 
entire  property.  Moody  v.  Johnston,  112  N. 
0.  804,  17  S.  E).  579;  Allen  ▼.  Salinger, 
103  N.  C.  14,  8  S.  B.  913.  And,  the  allega- 
tions of  ownership  In  the  pleadings  being 
general  in  their  nature,  the  plaintiffs  should 
have  been  allowed  to  proceed  upon  any  title 
that  they  could  establish  on  the  testimony. 
Davidson  v.  Oifford,  100  N.  C.  18,  6  S.  B, 
718.  In  the  case  cited  the  principle  is  stated 
as  follows: 

"When  the  complaint  in  ejectment  does  not 
set  up  any  particular  evidence  of  title  in  plain- 
tiff, or  that  plaintiff  claims  under  any  specified 
title,  the  plaintiff  is  at  liberty,  on  the  trial,  to 
prove  title  in  himself,  in  any  way  he  can,  al- 
lowed by  law." 

And  the  position  is  not  affected  by  the 
fact  that  Dr.  Taylor's  widow  may  also  sur- 
vive him,  for,  until  dower  allotted,  the  title 
descends  to  the  heirs  of  the  owner.  Fishel 
V.  Browning,  146  N.  C.  71,  68  a  B.  759. 

[I]  It  la  alleged  for  defendant  that  the 
male  plaintiff  claimed  on  the  witness  stand 
that  the  deed  to  his  wife  covered  the  prop- 
erty in  dispute,  and  testified  to  facts  tend- 


ing to  show  it,  and  insisted  on  his  right  to 
recover  on  that  theory;  that  this  may  not 
be  allowed  to  affect  the  result  The  witness 
no  doubt  believed  that  the  deed  to  bis  wlfo 
covers  the  property, '  and  testified  in  that 
belief ;  but  the  fact  that  he  did  so  should  not 
be  held  as  a  retraxit  or  as  an  estoppel,  pre- 
venting him  from  recovery  on  any  title  ebowo 
forth  in  evidence. 

There  Is  error  in  the  ruling  as  indicated, 
and  the  issue  most  be  snbmltted  to  onotber 
Jury. 

Mew  trial. 

''^^"^  an  N.  c.  J44) 

MBRRITT  V.  DIOK  et  aL     (No.  285.) 

(Supreme  Court  of  North  Carolina.    April  22, 
1916.) 

1.  Afpbai,  and  Bkbob  «=>721— AssioiiKKins 

— StjrFICIENOT. 

Assignments  of  error  which  gave  no  in- 
dication of  the  errors  complained  ot,  and  mere- 
ly informed  the  appellate  trilninal  that  the  sev- 
eral groups  included  certain  exceptions  which 
could  only  be  found  upon  recourse  to  the  record, 
are  '  insufficient  under  court  role  19,  subsee.  2, 
providing  that  all  exceptions  relied  on  shall  be 
grouped  and  separately  niunbered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2997-^)01,  W22;  Dec. 
Dig.  «s»724.] 

2.  Apfeal  ano  Bbbob  «s>748— BaiKro— Peb- 
HissiON  TO  File. 

Where  plaintiff's  original  assignments  of 
error  were  wholly  defective,  and,  if  it  filed  new 
ones,  it  would  necessitate  defendant  filing  an 
entirely  new  brief,  permission  to  file  new  as- 
signments will  be  denied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8{  S058-3064;  Dec.  Dig.  «=> 
748.] 

3.  Plxadiro   «s9230— AxBROiacnTS— Aixow- 

ANCB— DiSCBETION. 

Permission  to  file  an  amended  answer  rests 
wholly  in  the  discretion  of  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  601,  605;   DecTDig.  <3=»23&] 

Appeal  from  Superior  Court,  New  Han-. 
over  County;  Allen,  Judge. 

Action  by  Sarab  Ann  Merritt  against  F. 
W.  Dick  and  others,  hdd  upon  these  issues: 

(1)  Is  the  plaintiff,  as  tenant  in  common,  the 
owner  in  fee  of  the  lands  in  dispute,  and  de- 
scribed in  the  complaint  and  entitled  to  the 
possession  thereof?     Answer:    No. 

(2)  Is  the  plaintiff's  claim  barred  by  the  stat- 
ute of  limitations?     Answer: 

(3)  What  damages,  if  any,  is  plaintiff  enti- 
tled to  recover  of  the  defendant?    Answer: 

From  the  Judgm«it  rendered,  plaintiff  ai>- 
pealed.    Affirmed. 

K.  0.  Sldbury,  of  Wilmington,  and  T.  C. 
Wooten,  of  KInston,  for  appellant  Davis  ti 
Davis  and  Bellamy  &  Bellamy,  all  of  Wil- 
mington, for  appellees. 

PER  CURIAM.  [1]  The  defendants  move 
to  dismiss  this  action  under  rule  19,  subsee 
2',  for  a  failure  to  properly  assign  error.  The 
plaintiff  assigned  a  number  of  additional  as- 
signments of  error  when  the  case  was  called 
for  argument,  and  asked  the  court  to  con- 


4s»For  oth  V  osMS  see  same  toplo  and  KBT-NTWBBB  la  all  Ker-Nnml>«r*d  Digests  and  Indens 


Digitized  by 


Google 


N.a) 


OAMBIEB  T.  KUVTBATiTj 


aider  them,  wUcb  motton  waa  taken  nnder 
adrisement. 

In  the  record  proper  the  original  asslgn- 
ntenta  of  error  are  as  follows: 

Assignments  of  Error. 

Group  1  Inclndes  the  first  assignment. 

Group  2  Incjndes  S,  4,  6,  8,  10,  11,  and  U. 

Group  8  Includes  12, 13,  and  14. 

Group  4  Includes  No.  16. 

Group  a.  No.  17. 

Group  6,  Nos.  22  to  40,  Inclusive. 

It  Is  manifest  that  these  assignments  are 
far  from  being  a  compliance  with  the  rule. 
They  give  no  indication  whatever  of  the 
errors  complained  of,  and  would  require  an 
almost  microscopical  examination  of  the  rec- 
ord to  locate  them. 

[2]  We  feel  constrained  to  deny  the  mo- 
tion, as  it  would  require  the  filing  of  an  en- 
tire new  brief  upon  the  part  of  the  defend- 
ants. Nevertheless,  we  have  looked  infor- 
mally into  the  additional  assignments  of 
error  filed  at  the  time  of  the  argument,  and 
we  think  that  they  are  without  merit 

[3]  A  controversy  in  respect  to  the  location 
of  the  grant  seems  to  be  one  almost  exclusive- 
ly of  fact,  and  seems  to  have  been  properly 
submitted  to  the  Jury.  The  only  error  prop- 
erly assigned  in  the  original  record  is  to  the 
action  of  his  honor  in  permitting  the  defend- 
ants to  file  an  amended  answer.  This  was 
purely  discretionary  upon  the  part  of  the 
judge,  and  there  is  nothing  In  the  record  In- 
dicating that  such  discretion  was  abused. 

No  error. 

Oa  N.  C.  842) 

6AMBIBR  ▼.  KIMBALL.     (No.  869.) 

(Supreme  C!ourt  of  North  OaroUna.    April  22, 

1915.) 

1.  Tbiai.  «=>260— Rbquistud  Instkttctioh— 
Given  iNsrBUcnon. 

In  an  action  to  recover  on  a  contract  to 
prepare  plans,  the  defendant's  requested  Inatrnc- 
tion  that  if  the  plaintiff  contracted  to  fumisb 
the  plans  for  a  residence  to  cost  not  over  a  cer- 
tain amount,  and  failed  to  furnish  plana  for 
such  a  residence,  and  admitted  that  defendant 
had  paid  him  on  accoont  $200,  defendant  could 
recover  the  same,  was  substantially  given  in  a 
charge  that  if  the  plaintiff  failed  to  comply  with 
the  terms  of  his  contract,  and  induced  defend- 
ant to  advance  lumi  amounting  to  $200  or 
$255,  and  failed  to  return  such  sums  or  to 
comply  with  his  contract,  the  defendant  was 
entitled  to  recover  back  the  sam  paid. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  661-659 ;  Dec.  Dig.  <8=>200.] 

2.  TsiAL  <3=>239— Action  fob  Sebvicxs— Ir- 

8TBVCTI0N— AKOXJNT  OF  RKCOVERT. 

An  instruction,  in  answer  to  interrogatory 
of  juror,  that  it  was  within  the  physical  power 
of  the  jury  to  divide  the  amounts  claimed  by 
the  plaintiff  and  defendant,  respectively,  when 
followed  by  a  statement  that  if  the  jury  found 
for  plaintiff  on  the  issue  as  to  the  amount  due 
him,  they  would  not  answer  the  issue  as  to  the 
amount  recoverable  by  defendant  on  the  coun- 
terclaim, waa  not  erroneous,  as  permitting  the 
jury  to  compromise  the  matters  in  controversy. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  557-680;   Dec.  Dig.  «=a239.] 


8.  Appeal  and  Ebbob  «=s>1068— Instbttction 

— Habuless  Ebbob. 

Such  charge;  if  erroneous,  was  not  preju- 
dicial to  defendant  where  the  jury  could  not 
find  any  amount  due  the  plaintiff  under  the  in- 
structions, without  finding  that  the  contract 
was  as  plaintiff  claimed  it  to  be,  under  which  he 
was  entitled  to  recover  $370,  and  where  the 
jury  reduced  such  amount  by  $150. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4225-1228,  4230;  Dee. 
Dig.  <8=»1068.] 

Appeal  from  Superior  Court,  Guilford 
County;  Devln,  Judge. 

Action  by  Richard  Gambler  against  A.  B. 
Kimball,  with  counterclaim  by  defendant 
Judgment  for  plalntifT,  and  defendant  ap- 
peals.   No  error. 

This  Is  an  action  to  recover  an  amount 
alleged  to  be  due  on  a  special  contract  to 
prepare  plans  and  specifications  for  a  house 
which  the  defendant  intended  to  build.  The 
defendant  alleged  tliat  the  plaintiff  had  fail- 
ed to  perform  his  contract  and  pleaded  a 
counterclaim  in  the  sum  of  $200  for  money 
advanced  to  the  plaintifr,  which  he  alleges 
the  plaintiff  promised  to  repay. 

The  plaintiff  offered  evidence  tending  to 
prove  that  he  entered  into  a  contract  with  the 
defendant  to  prepare  plans  and  specifications 
for  a  house  estimated  to  cost  about  $9,000, 
and  that  the  defendant  agreed  to  pay  him 
therefor  $240;  that  he  prepared  the  plans  and 
speciflcationB,  and  that  they  were  accepted  by 
the  defendant  and  that  the  defendant  paid 
him  $100;  that  thereafter  the  defendant  de- 
cided to  build  a  different  house,  and  applied 
to  the  plaintiff  to  prepare  other  plans  and 
specifications,  which  the  plaintiff  agreed  to 
do.  It  being  agreed  in  the  second  contract 
that  the  balance  due  on  the  first  contract 
would  be  canceled  and  a  new  price  agreed 
upon  for  the  second  plans  and  spedflcations; 
that  these  plans  and  specificatlouB  were  ac- 
cepted by  the  defendant,  and  he  paid  $50  on 
the  amount  due ;  that  thereafter  the  defend- 
ant decided  he  would  not  build  according  to 
these  last  plans  and  specifications,  and  ap- 
plied to  the  plaintiff  again  to  prepare  plans 
and  spedflcations  for  a  bungalow,  saying 
that  he  would  certainly  build  this  time;  that 
the  plaintiff  agreed  to  prepare  the  plans  and 
specifications  as  desired  by  the  defendant  and 
satisfy  the  balance  due  on  the  other  contract 
for  a  commission  of  8^  per  cent  on  the 
estimated  cost  of  the  building,  which  was 
$12,000;  that  he  prepared  these  plans  and 
specifications,  and  that  they  were  presented 
to  and  accepted  by  the  defendant 

The  defendant  offered  evidence  tending  to 
prove  that  the  plaintiff  approached  him  and 
told  him  that  he  understood  that  he  was 
going  to  build,  and  asked  permission  to  pre- 
pare plans  and  specifications;  that  he  told 
the  plaintiff  the  kind  of  house  he  wished  to 
build  and  that  he  would  not  spend  more  than 
$5,000  on  the  building,  and  that  he  desired 
plans  and  specifications  for  a  house  costing 
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no  mnre  than  that  sum,  which  the  plaintiff 
agreed  to  prepare,  saying  that  he  could  build 
the  house  which  the  plaintiff  desired  for 
$5,000  and  would  guarantee  that  it  could  be 
done;  that  he  told  the  plaintiff  that  he  did 
not  care  to  Incur  any  unnecessary  expense, 
and  that  he  would  agree  to  pay  him  3%  per 
cent  of  the  cost,  on  the  assumption  that  the 
house  would  not  cost  more  than  $5;000;  that 
the  plaintiff  prepared  plans  and  spedflcattons 
for  a  house  which  eould  not  be  built  for  less 
than  $8,900,  and  that  he  thereupon  declined 
to  accept  the  plans  and  spedflcations;  that 
the  plaintiff  prepared  a  second  set  of  plans 
and  specifications,  which  did  not  comply  with 
his  agreement,  and  which  were  not  accepted ; 
that  the  defendant  then  agreed  that  the  cost 
of  the  house  to  be  built  should  be  advanced 
to  $7,500,  and  the  plaintiff  then  agreed  to 
prepare  plans  and  specifications  for  a  house, 
the  size  and  character  of  which  was  agreed 
on,  which  could  be  built  for  a  sum  not  ex- 
ceeding that  amount;  that  the  plaintiff  then 
prepared  other  plans  and  specifications  for 
a  house  which  could  not  be  built  for  less  than 
$12,000,  which  the  defendant  refused  to  ac- 
cept ;  that  while  negotiating  with  the  plain- 
tiff he  advanced  to  him  $200  as  a  loan,  under 
a  promise  to  repay  the  amount  If  the  plans 
and  specifications  were  not  satisfactory. 

The  Jury,  In  response  to  the  Issue  submit- 
ted to  them,  found  that  the  defendant  was 
Indebted  to  the  plaintiff  In  the  sum  of  $220. 
The  defendant  excepted  to  the  refusal  to  give 
the  following  charge  to  the  jury: 

The  court  charges  you  that  if  you  find  from 
the  evidence  and  by  its  greater  weight  that  the 
plaintiff  contractecf  with  the  defendant  to  de- 
sign and  furnish  plans  and  speciflcationg  for  a 
residence  to  cost  not  exceeding  a  limited  amoun^ 
and  failed  to  furnish  such  design  or  plans  and 
specifications  for  a  residence  that  could  be  built 
within  the  amount  limited,  and  abandoned  any 
effort  to  do  so,  the  court  charges  you  that  the 

Elaintiff  admits  that  the  defendant  has  paid 
im  on  account  of  said  work  the  gum  of  at 
least  $200,  then  your  answer  to  the  second  is- 
sue would  be  $200  and  interegt. 

After  the  Jury  had  deliberated  some  time 
they  asked  for  further  instructions  as  fol- 
lows: 

The  Court:  Do  you  gentiemen  desire  some 
further  instructions? 

Juror:  We  want  to  know  if  we  conld  answer 
that  first  issue  the  full  amount,  and  give  Mr. 
Kimball  a  counterclaim. 

The  Court:  No;  if  you  answer  the  first  is- 
sue the  full  amount,  that  is  finding  that  the 
contract  is  as  contended  by  the  plaintiff ;  then 
the  defendant  would  not  be  entitled  to  any- 
thing back.  •  If  you  answer  the  first  issue  $370, 
you  will  not  answer  the  second  issue;  but,  it 
you  answer  the  first  issue  "Nothing,"  you  will 
then  consider  the  second  issue.  If  you  Imd 
that  the  contract  was  as  contended  by  the  de- 
fendant, by  the  greater  weight  of  the  evidence, 
you  would  answer  that  such  amount  as  you 
find  he  paid,  under  these  issues;  but,  if  you 
are  not  satisfied  as  to  that,  you  would  answer 
it  "Nothing"— the  burden  being  upon  the  de- 
fendant under  the  second  issue. 

The  Jury  thereupon  retired,  and  returned 
a  second  time  for  further  InatrucUona. 


The  Court:  Is  there  any  matter  I  can  aid 
you  about? 

Juror:  It  might  be  If  you  would  charge  us 
again,  it  might  be  we  could  get  together. 

The  Court:  If  it  is  a  question  of  fact,  I 
have  no  right  or  power,  nor  do  I  desire  to  ex- 
press any  opinion  upon  the  facts. 

Juror:   Could  we  answer  both  issues  "No"? 

The  Court:  Yes.  If  you  answer  the  first  is- 
sue "No,"  you  can  answer  the  second  issue 
"No."  You  can  answer  both  "No,"  if  you  find 
the  facts  so  to  be.  If  you  find  the  first  issue 
"Yes,"  the  amount  claimed  by  plaintiff,  you 
would  not  answer  the  second  issue;  but,  if 
you  answer  the  first  issue  "No,"  you  can  answer 
the  second  issue  the  amount  claimed  by  de- 
fendant, or  you  can  answer  that  "No." 

Juror:  If  we  answer  the  first  issue  "Yes," 
that  means  $370. 

The  Court:  Yes;  that  is  the  amount  claimed 
by  him,  $370 ;  that  is,  if  you  are  satisfied  that 
it  is  correct. 

Juror:   We  cannot  split  that,  or  anything? 

The  Court:  That  is  within  the  physical  pow- 
er of  the  jury.  If  you  find  that  the  contract 
between  them  was-  that  the  plaintiff  was  to 
make  out  plans  and  specifications  for  8%  per 
cent,  for  a  building  upon  the  estimated  cost,  and 
the  cost  was  $12,000,  and  that  was  complied 
with,  he  would  be  entitled  to  recover  $370,  and 
you  are  the  judges  of  whether  be  has  shown 
that.  If  he  has  shown  that  by  the  greater 
weight  of  the  evidence,  it  would  be  your  duty 
to  answer  it  "$370."  If  you  are  not  so  satis- 
fied, you  will  answer  it  "No."  Of  course,  the 
jury  has  the  power  to  pass  upon  these  matters. 
You  are  the  sole  judges  of  the  evidence  and  the 
weight  you  will  rive  to  it.  If  you  answer  the 
first  Issue  "Yes,  you  would  not  consider  the 
second  issue;  but,  if  yon  answer  it  "No,"  you 
will  answer  the  second,  and  the  burden  of  that 
is  upon  the  defendant.  If  you  find  be  is  en- 
titled to  recover  back  the  $200,  or  $225,  yoa 
will  say  so ;  and,  if  yon  do  not  think  he  is,  yoa 
will  answer  "Nothing." 

There  was  a  Judgment  In  favor  of  the 
plaintiff  for  $220,  and  the  defendant  ai>- 
pealed. 

R.  R.  King  and  Thomas  S.  Beall,  both  of 
Greensboro,  for  appellant 

ALLEN,  J,    [1]  The  prayer  for  instruction 

requested  by  the  defendant  was  substantially 
given  in  the  charge.  In  addition  to  telling 
the  Jury  several  times  that  the  plaintiff  was 
not  entltied  to  recover  anything,  unless  he 
proved  performance  on  his  part  he  Instructed 
the  jury  as  follows: 

"If  the  jury  shall  find  from  the  evidence  and 
by  its  greater  weight  that  the  contract  was  that 
the  plaintiff  should  furnish  plans  for  a  house 
not  to  exceed  $5,000,  and  the  plaintiff  failed  to 
comply  with  the  terms  of  his  contract,  and  that 
while  negotiations  were  going  on,  and  before 
the  defendant  learned  that  the  contract  would 
not  be  complied  with,  the  plaintiff  induced  the 
defendant  to  advance  him  various  sums  from 
time  to  time,  amounting  to  $200,  or  $225,  or 
whatever  the  jury  should  find  it  to  be,  upon  the 
assurance  and  warranty  that  he  would  comply 
with  the  terms  of  the  agreement,  and  the  plain- 
tiff has  failed  to  return  said  sums,  and  he  failed 
and  refused  to  comply  with  his  contract,  the 
defendant  would  be  entitied  to  recover  back  the 
sum  so  paid." 

And  again: 

"If  you  answer  the  first  issue  '$370,'  you  will 
not  answer  the  second  issue ;  but,  if  you  an- 
swer the  first  issue  'Nothing,' you  will  then  con- 
sider the  second  issue.    If  you  find  that  the  con- 


Digitized  by 


Google 


N.C.) 


STATE  BANK  v.  CUMBERLAND  SAVINGS  &  TRUST  CO. 


5 


tract  was  as  contended  by  the  defendant,  by  the 
greater  weight  of  the  evidence,  you  will  answer 
that  such  amount  as  you  find  that  he  paid  under 
these  issues ;  but  if  you  are  not  satisfied  as  to 
that,  you  will  answer  it  'Nothing'— the  burden 
beinr  upon  the  defendant  open  the  second  is- 
•ne." 

(2]  The  i>art  of  Ws  honor's  charge  except- 
ed to  when  the  Jury  returned  for  further  in- 
Btmctlons  is  in  telling  tbe  jury  in  substance 
that  it  was  within  the  physical  power  of  the 
jury  to  divide  the  amount  claimed  by  the 
plaintiff  and  the  defendant,  respectively ;  and 
this,  standing  alone,  would  be  erroneous, 
•but  when  read  in  connection  with  the  context 
It  does  not  reasonably  bear  the  construction 
of  a  direction  that  the  jury  had  the  right  to 
compromise  the  matters  in  controversy.  The 
juror  asked  the  presiding  judge  if  the  jury 
could  split  the  amount  claimed  by  the  par- 
ties, and  his  honor  said,  it  is  true,  "That  is 
with  the  physical  power  of  the  jury;"  but 
he  immediately  followed  this  statement  with 
a  clear  and  full  instruction  as  to  the  duties 
of  the  jury  in  considering  the  evidence  and 
in  determining  what  their  answers  to  the  is- 
sues should  be. 

[3]  If,  however,  it  should  be  held  that  the 
charge  was  erroneous,  it  was  not  only  not 
prejudicial  to  the  defendant,  but  in  his  fa- 
vor, and  had  the  effect  of  reducing  the  claim 
of  the  plaintiff  $150.  The  jury  could  not 
find  any  amount  due  the  plaintiff  under  the 
Instructions  of  the  court,  without  finding 
that  the  contract  was  as  the  plaintiff  claimed 
It  to  be;  and,  if  so,  he  was  entitled  to  recover 
$370,  and  the  jury  has  reduced  this  sum  to 
$220. 

No  error. 

(1«9  N.  c.  Md) 
KEENAN  V.  NEW  HANOVER  COUNTY 
GOM'RS  et  aL    (No.  27a) 

(Supreme  Court  of  North  Carolina.     April  22, 
1915.) 

1.  jcdoment  «=>710-<judouent  as  evidkncb 
— Pabties. 

In  an  action  to  recover  damages  against  a 
board  of  county  commissioners  in  their  corpo- 
rate capacity  for  enterinc  plaintiff's  land  and 
taking  a  ruck  from  his  quarry,  a  judgment  roll 
in  plaintiff's  action  against  certain  other  de- 
fendants was  not  competent  evidence  for  the 
purpose  of  locating  the  division  line  l>etween 
his  land  and  that  ot  a  defendant,  who  was  not 
a  party  to  the  former  action  and  not  bound  by 
the  judgment. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {  1230;   Dec.  Dig.  «=>710.] 

2.  JODOMKNT    ^ssTlO-JTODGMENT    AS    ESTOP- 
PEL. 

Nor  was  such  judgment"  competent  for  the 
purpose  of  estopping  such  defendant  in  locating 
the  division  line  between  himself  and  the  plain- 
tiff. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  S  1230;  Dec.  Dig.  <e=s>710.] 

8.  Jddoment  «=>710— Pabtibs  Concludkd— 

EvioxncE. 

Such  judgment  was  competent  as  a  mere 
link  in  the  plaintiffs  title. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  i  1230;    Dec.  Dig.  «=»710.] 


Appeal  from  Superior  Court,  New  Han- 
over County;    Allen,  Judge. 

On  petition  for  rehearing.    Dismissed. 

For  former  opinion,  see  167  N.  C.  357,  83 
S.  E.  556. 

J.  O.  Carr  and  J.  D.  Bellamy,  both  of  Wil- 
mington, for  appellant  Rhodes.  Kenan  & 
Stacy,  of  Wilmington,  for  appellant  Board 
of  CV>m'rs  of  New  Hanover  (bounty.  Rlcaud 
&  Jones  and  E.  K.  Bryan,  all  of  Wilmington, 
for  appellee. 

PER  CURIAM.  [1]  This  Is  a  petition  to 
rehear  the  above  cause,  reported  167  N.  C 
357,  83  S.  E.  556.  On  the  trial  the  court  per- 
mitted the  introduction  of  a  judgment  roll 
In  the  ease  of  Thomas  J.  Keenan  v.  City  of 
Wilmington  and  Louisa  G.  Wright  We  hold 
that  the  said  judgment  roll  was  not  compe- 
tent evidence  for  the  purpose  of  locating  the 
division  line  between  the  plalntifTs  land  and 
that  of  the  defendant  Rhodes;  it  appearing 
that  Rhodes  was  not  a  party  to  the  said  ac- 
tion and  not  bound  by  the  judgment 

[2,  3]  Such  judgment  Is  not  competent  for 
the  purpose  of  estopping  Rhodes  in  locating 
the  division  line  between  him  and  the  plaln- 
tur.  If  It  is  to  be  used  as  a  mere  link  in 
the  plalntifTs  chain  of  title,  it  Is  competent 
for  that  purpose. 

The  petition  to  rehear  Is  dismissed, 

"^""^  (18g  N.  c.  606) 

STATE  BANK  v.  CUMBERLAND  SAVINGS 
&  TRUST  CO.     (No.  401.) 

(Supreme  Court  of  North  Carolina.    AjmU  22, 

1915.) 
Banks  and  Bankino  «=3l49— Patiunt  or 
FoBOBD  Check— Drawee's  Riout  to  Rb- 

COVEB. 

Plaintiff  bank,  which,  in  the  course  of  bad- 
ness, received  through  another  bank  a  check 
puri>orting  to  be  drawn  on  it  and  indorsed  by 
a  third  person,  whose  signatures  were  both  forg- 
ed, and  which  had  been  cashed  by  defendant 
bank,  in  reliance  upon  the  indorsement  "all 
prior  indorsements  guaranteed"  and  the  custom 
to  take  such  checks  relying  upon  the  exercise 
of  due  diligence  on  the  part  of  the  bank  first 
cashing  it,  could  not  recover  the  amount  paid 
on  the  forged  check,  as  it  should  know  the  sig- 
nature of  the  drawer,  its  own  depositor. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  453,  454 ;  Dec.  Dig.  ^ss 
149.] 

Appeal  from  Superior  Court,  Scotland 
County;   Lane,  Judge. 

Action  by  the  State  Bank  against  the  Cum- 
berland Savings  &  Trust  Company.  Demur- 
rer to  complaint  overruled,  and  defendant 
appeals.     Reversed. 

Walter  H.  Neal,  of  Laurlnburg,  for  appel- 
lant. Russell  &  Weatherspoon,  of  Laurln- 
burg, for  appellee. 

CLASK,  C.  J.  The  complaint  alleges  that 
the  defendant,  a  bank  In  Fayettevllle,  cashed 
a  check,  purporting  to  be  drawn  by  the  Wade 
Trading  Company,  on  the  plaintiff  bank  in 
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Laurinbnrg,  anfl  purporting  to  be  Indorsed 
by  D.  C.  Jackson,  but  tbat  the  signature  of 
the  said  drawer  and  said  Indorser  were 
forged,  and  that  thereafter  In  the  course  of 
business  the  said  forged  check  was  sent 
through  a  bank  in  Wilmington  to  the  plain- 
tiff with  the  indorsement,  "All  prior  Indorse- 
ments guaranteed,"  and  that  it  was  the  cus- 
tom and  practice  to  take  such  checks  rely- 
ing upon  the  exercise  of  due  prudence  and 
diligence  on  the  part  of  the  bank  which  first 
cashed  the  check,  and  alleging  that,  the  sig- 
nature of  the  drawer  being  forged,  the  de- 
fendant should  refund  to  the  plaintiff  the 
amount  of  said  check  which  the  plalntifl  had 
paid  by  reason  of  the  negUgence  of  the  de- 
fendant bank  tn  falling  to  use  due  prudence 
and  diligence  In  accepting  and  paying  the 
said  check.  The  defendant  demurred  upon 
the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  judge  overruled  the  demurrer, 
and  the  defendant  appealed. 

The  drawee  bank  pays  a  check  upon  the 
faith  of  the  genuineness  of  the  signature  of 
the  drawer. 

"When  a  drawee  pays  a  check  upon  which 
the  drawer's  signature  had  been  forged,  he 
cannot,  upon  discovery  of  the  forgery,  re- 
cover back  the  amount  if  the  party  to  whom 
he  paid  tt  was  a  bona  fide  holder.  The 
drawee  is  held  bound  to  know  the  signature 
of  his  drawer  and  the  banker,  even  more,  to 
know  that  of  his  depositor ;  and  if  they  fall 
to  discover  the  forgery  before  payment  they 
must  stand  the  loss."  This  is  the  heading  of 
an  extended  note  to  be  found  in  17  Am.  St 
Rep.  890,  citing  very  numerous  authorities. 
This  rule  seems  to  have  been  established  by 
Lord  Mansfield  in  1762  In  Price  v.  Neal,  8 
Burr.  1355,  who  said  that: 

"It  was  incumbent  upon  the  drawee  to  be 
satisfied  of  the  genuineness  of  the  drawer's  sig- 
nature before  accepting  or  paying  the  bill,  and 
that  if  be  made  a  mistake  it  was  his  neglect  or 
misfortune,  and  not  that  of  the  drawer." 

In  Bank  v.  Bank,  10  Wheat  333,  6  L.  Bd. 
334,  decided  In  1825,  Mr.  Justice  Story,  re- 
ferring to  Price  V.  Neal,  supra,  said: 

"After  some  research  we  have  not  been  able 
to  find  a  single  case  in  which  the  general  doc- 
trine thus  asserted  has  been  shaken  or  even 
doubted." 

A  proposition  of  mercantile  law  consid- 
ered beyond  question  as  correct  by  Mansfield 
and  Story  must  be  deemed  settled  unless 
changed  by  statute. 

In  Bank  v,  Bank,  115  Tenn.  64,  88  S.  W. 
939,  112  Am.  St  Rep.  1817,  It  is  held: 

"It  is  negligence  for  a  bank  to  pay  a  forged 
check  drawn  on  it  in  the  name  of  one  of  its 
customers  whose  signature  is  well  known  to  it, 
where  the  cashier  does  not  examine  the  signa- 
ture closely,  which  would  have  disclosed  the 
forgery,  but  is  thrown  off  his  guard  by  indorse- 
ments on  the  paper.  An  Indorser  of  a  check 
does  not  warrant  to  the  drawee,  but  only  to 
subsequent  holders  in  due  course,  the  genuine- 
ness of  the  signature." 

This  last  proposition  seems  to  be  now  the 
well-settled   law,   though   there   Were  some 


earlier  decisions  which  would  seem  to  indi- 
cate a  liability  on  the  part  of  the  Indorser 
who  negligently  pays  a.  check  without  fully 
satisfying  Itself  as  to  the  genuineness  of  the 
signature  of  the  drawer.  The  pr<^)ositlon 
which  now  obtains,  almost  universally.  Is 
thus  laid  down  in  Howard  v.  Bank,  28  La. 
Ann.  727,  26  Am.  Rep.  105: 

"The  drawee  of  a  bill  is  presumed  to  have  a 
better  knowledge  of  the  signature  of  the  drawer 
than  the  holder.  So,  where  a  bank  cashed  a 
draft  and  afterward  collected  it  of  the  drawee, 
and"  the  draft  was  a  forgery,  the  drawee  can- 
not recover  the  amount  paid  from  the  bank  to 
which  it  was  paid  though  "the  latter  had  re- 
ceived the  draft  from  an  unknown  holder  with- 
out requiring  his  indorsement" 

In  Bank  v.  Savings  Inst,  62  Barb.  (N.  Y.) 
101,  and  Bank  v.  Boutell,  62  N.  W,  327, 
27  L.  R.  A.  635,  61  Am.  St  Rep.  619,  It  Is 
held: 

"The  holder  of  a  check  or  draft  presenting  it 
to  the  drawee  for  payment,  owes  •  •  •  it  no 
duty  to  inquire  into  the  genuineness  thereof." 

The  drawee  bank  has  no  right  to  assume 
that  the  holder  has  made  such  Investigation. 
Failure  of  a  bank  to  follow  the  usage  or 
practice  adopted  for  its  own  security  of  re- 
quiring evidence  of  the  payee's  identity  be- 
fore receiving  on  deposit  the  check  drawn  on 
another  bank  does  not  excuse  the  drawee 
bank  from  its  duty  to  examine  Its  customer's 
signatures  to  checlu  presented  by  another 
bank  or  other  holder  In  due  course.  See, 
also,  numerous  citations  10  L.  R.  A.  (N.  S.) 
57-59. 

The  same  proposition  is  fully  discussed 
and  held  in  Bank  v.  Bank,  30  Md.  11,  96  Am. 
Dec.  567,  and  notes,  a  very  carefuUy  con- 
sidered case.  In  Howard  v.  Bank,  28  La. 
Ann.  727,  26  Am.  Rep.  105,  it  is  held,  as 
above  stated,  that  the  drawee  of  a  blU.  is 
presumed  to  have  a  better  knowledge  of  the 
signature  of  the  drawer  than  the  holder. 

In  Morse,  Banks  (4th  Ed.)  {  463,  it  is  said, 
quoting  many  cases: 

"A  bank  cannot  recover  money  paid  oh  a 
forgery  of  the  drawer's  name  from  the  person 
to  whom  it  was  paid.  The  bank  is  bound  to 
know  the  signature  of  the  drawer." 

Morse,  supra,  cites,  among  other  aathor- 
ities,  Bank  v.  Bank,  10  Vt  141,  33  Am.  Dec. 
188,  which  was  exactly  like  the  present  case. 
In  that  the  signature  of  the  drawer  was 
forged  and  the  drawee  ban"k  In  action  against 
the  cashing  bank  asked  for  instructions  tbat 
If  the  jury  should  find  that  the  cashier  of 
the  purchasing  bank  received  the  check, 
without  due  circumspection  or  the  exercise 
of 'due  diligence  in  ascertaining  its  genuine- 
ness, or  the  title  of  the  person  presenting  it, 
the  drawee  bank  was  entitled  to  recover,  but 
the  court  held  that  it  was  only  necessary 
that  the  cashing  bank  should  appear  to  have 
received  the  check  In  ordinary  course  of  busi- 
ness and  in  good  faith. 

In  5  Cyc.  541,  there  is  quoted  in  the  notes 
the  following  proposition: 

"A  factor  who  has  received  drafts  from  his 
principal  drawn  on  him,  which  have  been  dis- 
counted by  a  bank,  and  he  has  paid  them,  must 
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stand  the  loss  of  those  which  are  discovered  to 
be  forgeries." 

The  latest  and  fnllest  discussion  of  the 
subject  will  be  found  in  3  Bnllng  Case  Lew, 
I  244,  with  full  citations  of  the  more  recent 
authorities.    The  law  is  thus  summed  up: 

"Where  a  bank  receives  in  good  faith  for 
collection  a  check  upon  another  bank,  the  six- 
nature  of  the  drawer  of  which  is  forged,  and 
receives  payment  and  pays  over  the  proceeds 
to  its  customer,  the  drawee  bank  cannot  re- 
cover from  the  collecting  bank  the  money  so 
paid  to  it.  In  order,  however,  tiiat  the  ooUect- 
lag  bank  may  claim  protection,  it  must  have 
been  a  bona  fide  holder,  bat  the  mere  fact  that 
the  collecting  bank  receives  the  check  trom  a 
artranger  does  not  itself  prevent  it  from  claiming 
protection  as  a  l>ona  fide  holder." 

Where  the  cashing  bank  acts  in  good  faith, 
the  drawee  cannot  recover  the  amount  which 
It  has  paid  on  the  forged  diedc  The  drawee 
should  know  the  signature  of  the  drawer, 
its  own  depositor,  better  than  the  holder. 
The  drawee  cannot  plead  a  nnistom  that 
would  entitle  it  to  pay  such  draft  without 
the  signature  being  gennln& 

The  demurrer  should  have  been  sustained. 

Reversed. 

(IfiS  N.  C.  Zi8) 

MOWEBY  V.  MOWERY.    (No.  40a) 

(Supreme  Ooort  of  North  Carolina.    April  28, 
1915.) 

Atpkai.  aitd  Ebbob  4s>731— AssioNMEirT  of 

ElBBOB— FOBM  AND  StrTFICIENCT. 

Defendant  api>eRling  from  an  order  allowing 
plaintllf  alimony  pendente  lite,  upon  the  gromid 
that  the  affidavits  and  evidence  were  insufficient 
to  snpport  the  finding  of  fact,  should  have  as- 
■ignea  error  by  pointing  out  the  particular  find- 
ing of  fact  not  supported  by  the  evidence. 

[Rd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  8017-8021;  Dec.  Dig.  «=> 
731.1 

Appeal  from  Superior  Ooiurt,  Anson  Coun- 
ty;   Rountree,  Judge. 

Action  by  Helen  Mowery  against  M.  W. 
Howery  for  divorce  a  mensa  et  thoro,  heard 
on  plaintllTs  motion  for  alimony  pendente 
lita  Order  and  Judgment  allowing  alimony 
to  defendant  pendente  lite,  and  defendant 
aweals.    Affirmed. 

This  is  a  dvU  action,  tried  at  the  superior 
court  of  Anscm  county,  for  divorce  a  mensa 
et  thoro,  heard  on  a  motl<m  of  the  plaintlfl 
for  alimony  pendente  lite  by  Rountree,  J. 
From  the  order  and  Judgment  rendered,  the 
defendant  appealed. 

H.  H.  Mct«ndon  and  John  W.  GuUedge, 
botb  of  Wadesboro,  for  appellant  Robinson, 
Candle  &  Pruette,  of  Wadesboro^  for  appellee. 

FEB  (3TIBIAM.  Tho  only  assignment  of 
error  set  out  in  the  record  is  In  these  words: 
"The  defendant  assigned  as  error  the  Judg- 
mmt  rendered  herein."  It  is  contended  by 
the  defendant  that  the  affldavits  and  evi- 
dence oSered  npon  the  motion  for  alimony 
are  Insnffldent  to  support  the  findings  of 
fact  made  by  tbe  Jndge. 


No  such  assignment  of  error  Is  set  out  In 
the  record.  If  the  appellant  desired  to  pre- 
sent such  a  contention,  he  should  have  as- 
signed his  error  by  pointing  out  the  i;>articu- 
lar  finding  of  fact,  whidi  is  not  supported 
by  the  evidence. 

Nevertheless  we  have  examined  the  affi- 
davits, and  find  that  his  honor's  findings 
were  fully  sustained,  and  they  warrant  the 
order  allowing  alimony  to  the  plaintUI  pen- 
dente lite. 

Affirmed. 

^  (IB  N.  c.  ns) 

STATE  V.  GIBSON.    (No.  SOB.) 

(Supreme  Court  of  North  Carolina.    April  22, 
1916.) 

1.  IlTDICmCENT  AITD  iNfOBKATION  «=»172— IS- 
SUES, PBoor,  AND  Vabiancb. 

Under  Const,  art  1,  S8  11-18,  giving  ae- 
cnsed  tbe  right  to  be  informed  of  the  accusation 
against  him  by  indictment,  and  providing  that 
no  person  shall  be  convicted,  except  on  the 
charge  made,  the  evidence  must  correspond  with 
tbe  mdictmeot  and  sustain  it  at  least  in  sub- 
stance before  there  can  be  a  conviction. 

[Eid.  Note.— For  other  cases,  see  Indictmmt 
and  Information,  Cent  Dig.  {  D39;  Dec.  Dig. 
«=3l72.] 

2.  Famb  Prbtbnbks  «=>38— Iwdiotmint— Bv- 

IDBNCU— VABIANOW— "MONKT." 

Under  Revisal  1005,  {  3432,  making  it  an 
indictable  offense  to  obtain  by  false  pretenses 
any  "money,"  goods,  property,  or  other  thing 
of  value,  or  any  note,  with  Intent  to  defraud, 
variance  between  an  indictment  charging  accus- 
ed with  obtaining  by  false  pretenses  a  specified 
sum  of  money,  and  the  proof  that  he,  by  false 
representations,  procured  a  note  executed  by 
prosecutor,  is  fatal,  for  a  note  is  not  "money 
which  is  any  lawful  currency,  whether  coin  or 
paper,  issued  by  the  government  as.  a  medium  of 
exchange. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  |§  50-63 ;  Dec.  Dig.  <&=»38. 

For  other  definitions,  see  Wwds  and  Phrases, 
First  and  Second  Series,  Money.] 

3.  Cbihinai.  Law  4=3970— Abbxst  or  J0DO- 
UKNT  —  Vabiancx  Bktwkkn  Chaboe  and 
Psoor. 

A  variance  between  an  indictment  and  the 
proof  cannot  be  taken  advantage  of  by  motion 
m  arrest  of  judgment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2445-2462;  Dec.  Dig.  <S=> 
970.^ 

4.  Indictment  and  Infobkation  9=»199  — 
Vabiance  Bxtween  Chabqb  and  Pboov— 
Waivkb. 

A  variance  between  an  indictment  and  the 
proof  is  waived,  where  there  is  no  objection 
thereto  t>efore  verdict 

[Ed.  Note. — ^For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  638;  Dec.  Dig. 
«=>199.] 

5.  Indictment  and  Infobmation  «s>133  — 
Vabiance  Between  Chabge  and  Pboof  — 
Manneb  of  Raising  Objection  —  Motion 
TO  Nonsuit. 

A  motion  to  nonsuit  is  a  proper  method  of 
raising  tbe  question  of  variance  between  an 
indictment  and  the  proof,  for  it  challenges  the 
right  of  the  state  to  a  verdict  on  its  own  show- 
ing. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  (Tent  Dig.  |j  454-468;  Dec 
Dig.  <»=>133.] 
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6.  Falsb  PB^x-KNB]Ea  $=»13— Obtaikino  Sig- 
nature TO  Written  Instrument— Stattj- 
TORT  Provisions. 

A  party  u  indictable  under  Revisal  1905, 
S  3433,  for  obtaining  a  signature  to  any  written 
instrument,  tbe  false  making  of  wfaicb  would  be 
panishable  as  forgery. 

[Ed.  Note.— For  other  cases,  see  •False  Pre- 
tenses, Cent  Dig.  {  17;  Dec.  Dig.  €=>13.] 

Appeal  from  Superior  Court,  Rockingbam 
County;   Lyon,  Judge. 

S.  A.  Gibson  was  convicted  of  crime,  and 
he  appeals.  Reversed,  and  verdict  set  aside, 
and  bill  of  indictment  dismissed  as  of  non- 
suit 

Tbe  defendant  was  charged  in  tbe  court  be- 
low with  obtaining  money  under  false  pre- 
tenses, upon  the  following  indictment: 

"The  jurors  for  the  state  upon  their  oaths 
present :  That  S.  A.  Gibson,  late  of  the  county 
of  Rockingham,  wickedly  and  feloniously  de- 
vising and  intending  to  cheat  and  defraud  Wm. 
S.  Martin,  on  the  23d  day  of  October,  A.  D. 
1912,  with  force  and  arms  at  and  in  the  county 
aforesaid,  unlawfully,  knowingly,  designedly, 
and  feloniously  did  imto  Wm.  S.  Martin  falsely 
pretend  that  Thomas  Knight,  T.  H.  Barker, 
and  A.  F.  Tuttle  had  consented  to  become  sure- 
ties for  said  S.  A.  Gibson  on  a  note  for  tbe 
sum  of  three  hundred  and  fifty  dollars,  and 
that  be  (said  S.  A.  Gibson)  had  to  get  another 
on  the  note  with  said  Thomas  Knight,  T.  H. 
Barker,  and  A.  F.  Tuttle,  and  that  their  sig- 
natures would  be  secured  on  said  note  before  its 
transfer  or  disposal.  Whereas  in  truth  and  in 
fact  said  Thomas  Knight,  T.  H.  Barker,  and 
A.  F.  Tuttle  had  not  consented  to  become  sure- 
ties for  said  S.  A.  Gibson  on  a  note  for  three 
hundred  and  fifty  dollars.  By  means  of  which 
said  false  pretense  he  (the  said  S.  A.  Gibson) 
knowingly,  designedly,  and  feloniously  did  then 
and  there  unlawfully  obtain  from  tbe  said  Wm. 
S.  Alartin  the  following  goods  and  things  of 
value,  the  property  of  Wm.  S.  Martin,  to  wit, 
three  hundred  and  fifty  dollars,  with  intent 
then  and  there  to  defraud,  against  the  statute 
in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state. 

"S.  P.  Graves,  Solicitor." 

W.  S.  Martin,  tbe  prosecutor,  testified: 

"At  the  time  of  the  alleged  offense  I  lived  in 
the  town  of  L«aksville,  Rodiingham  county,  and 
was  engaged  in  the  livery  business.  Tbe  de- 
fendant came  to  me  at  my  ofSce  and  asked  me 
to  go  on  his  note  with  T.  H.  Barker,  Thos. 
Knight,  and  Dr.  Tuttle,  for  the  sum  of  $350; 
that  he  (S.  A.  Gibson)  bad  seen  Barker,  Knight, 
and  Tuttle,  and  that  they  had  agieed  to  sign 
the  note  with  me.  I  told  Gibson  to  get  the  oUi- 
er  men  to  sign  it,  and  I  would  sign  it.  Gibson 
said  he  wanted  to  use  the  note  that  evening, 
and  that,  if  I  would  sign  it  then,  he  would  go 
immediately  and  get  the  signatures  of  the  others. 
I  knew  T.  H.  Barker,  Thos.  Knight,  and  Dr. 
Tuttle.  They  were  residents  of  the  same  town, 
and  I  knew  of  their  solvency.  The  note  was  to 
run  three  months,  being  dated  October  23,  1912. 
I  would  not  sign  the  note  alone,  and  relied  up- 
on the  statement  made  to  me  by  the  defendant 
that  the  three  parties  named  had  promised  to 
become  sureties  or  indorsers  thereon.  Upon 
these  representations  made  to  me  by  the  defend- 
ant, I  signed  the  note,  and  never  knew  but  that 
they  were  sureties  thereon  until  1  was  notified 
by  the  Bank  of  Leaksville,  in  which  the  note  had 
been  discounted,  of  its  maturity,  and  a  demand 
was  made  upon  me  for  payment  thereof,  when  I 
discovered  that  my  name  alone  appeared  as 
surety ;  none  of  the  others  (Barker,  Knight,  nor 
Tuttle)  having  signed  it.     I   took  up  the  note 


upon  the  demand  of  the  bank,  by  the  tenewal 
thereof  in  my  own  name,  and  became  solely  re- 
sponsible for  its  payment" 

There  was  evidence  by  three  witnesses,  A. 
F.  Tuttle,  Thomas  Knight  and  F.  T.  Barker, 
that  they  had  not  promised  or  agreed  to  sign 
tbe  note  as  sureties,  and  no  one  of  them  had 
promised  to  sign  It  as  surety.  There  was  also 
farther  evidence  as  to  bow  the  note  was  tak- 
en up  in  the  bank  by  the  prosecutor. 

The  defendant  moved  for  a  nonsuit  under 
the  statute  (Public  Laws  of  1913,  c  73),  be- 
cause tbe  state  had  failed  to  make  out  a  case 
against  the  defendant  upon  all  the  evidence. 
The  motion  was  overruled,  and  defendant  ex- 
cepted. There  vns  a  verdict  of  guilty.  De- 
fendant moved  In  arrest  of  judgment  Mo- 
tion overruled.  Judgment  on  the  verdict  and 
defendant  appealed. 

P.  W.  Glldewell,  of  Reldsville,  and  Manning 
&  Kltchln,  of  Raleigh,  for  appellant  At- 
torney General  Blckett  and  T.  H.  Calvert, 
'Asst  Atty.  Gen.,  for  tbe  State. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  an  elementary  rule  In  the 
criminal  law  that  a  defendant  must  be  con- 
victed, if  at  all,  of  the  particular  offense  al- 
leged in  the  bill  of  indictment.  He  has  the 
constitutional  right  to  be  Informed  of  the  ac- 
cusation against  him  "by  indictment  presentr 
ment  or  Imjjeachment"  and  no  person  shall  be 
convicted  of  any  crime  but  by  the  unanimous 
verdict  of  a  jury  upon  the  charge  so  made. 
Const  art  1,  S{  11,  12,  13.  The  evidence, 
therefore,  must  correspond  with  the  charge 
and  sustain  It  at  least  in  substance,  before 
there  can  be  a  conviction. 

[2]  The  defendant  contends  that  the  evi- 
dence In  this  case  does  not  so  correspond 
with  the  charge  and  does  not  in  law,  support 
it  but  that  there  U  a  fatal  variance  between 
the  two.  If  this  be  so,  tbe  verdict  was 
wrong  and  cannot  stand.  He  is  charged  in 
the  bill  with  obtaining  money,  to  wit  $350, 
by  a  false  pretense,  while  the  proof  tends  to 
show  only  that  while  be  made  the  false  rep- 
resentation knowingly  and  correctly,  he  did 
not  obtain  money  by  reason  thereof,  but  was 
induced  to  part  with  the  note,  which  he  sign- 
ed for  the  defendant  and  which  be  after- 
wards "took  up"  with  another  note  signed  al- 
so by  himself,  and  that  he  has  never  paid  any 
money  on  the  note,  and  certainly  none  to 
tbe  defendant  All  the  defendant  got  was 
n  note  signed  by  the  prosecutor;  how  it  was 
done  and  to  whom  payable  does  not  appear. 
The  defendant  never  got  any  money  from  the 
prosecutor.  What  he  did  get  we  presume, 
was  paid  by  tbe  bank  to  him.  There  was  a 
fatal  variance  between  tbe  allegation  in  the 
bill  and  the  proof.  It  is  the  general  rule 
that  the  thing  obtained  by  a  false  pretense,  as 
in  the  case  of  the  thing  stolen  in  larceny, 
must  be  described  with  reasonable  certain- 
ty, and  by  the  name  or  term  usually  employ- 
ed to  describe  it     McLaln's  Cr.  Law,  {  595; 
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State  y.  Reese,  83  N.  C.  637.  A  promissory 
note  mnst  be  described  as  sucb,  and  not  as 
money.  3  Bisb.  New  Cr.  Proc.  p.  1691,  § 
732(3).  We  never  properly  speak  of  such  a 
note  as  "money"  or  as  "so  many  dollars." 
Money  Is  any  lawful  currency,  whether  coin 
or  paper,  Issued  by  the  gOTemment  as  a 
medium  of  exchange,  and  does  not  em- 
brace, within  Its  meaning,  a  note  given  by  one 
Individual  to  another  or  otherwise  put  In  cir- 
culation. Our  statute  In  regard  to  larceny, 
embezzlement,  and  false  pretenses  makes 
the  distinction  clearly  and  unmistakably.  It 
makes  indictable  the  obtaining,  by  a  false 
token  or  other  false  pretense,  "any  money, 
goods,  property,  or  other  thing  of  value,  or 
any  bank  note,  check,  or  order  for  the  pay- 
ment of  money,  issued  by,  or  drawn  on,  any 
bank  or  other  society  or  corporation  within 
this  state,  or  any  of  the  United  States,  or  on 
any  treasury  warrant,  debenture,  certificate 
of  stock,  or  public  security,  or  any  order, 
bill  of  exchange,  bond,  promissory  note,  or 
other  obligation,  eltber  for  the  payment  of 
money  or  for  the  delivery  of  spedflc  articles, 
with  Intent  to  cbeat  or  defraud  any  person 
or  corporation."  Revlsal,  {  3432.  It  will 
be  seen  from  this  provision  of  the  statute 
that  it  classifies  those  things,  the  obtaining 
of  which  by  a  false  pretense  is  made  crim- 
inal, and  carefully  distinguishes  between 
them,  and  assigns  to  each  its  own  proper 
name  and  designation,  as  something  separate 
and  distinct  from  the  others.  It  was  held 
In  Commonwealth  v.  Howe,  132  Mass.  250. 
258,  that  an  averment  of  obtaining  a  sum 
of  money  by  false  pretenses  is  not  supported 
by  proof  of  obtaining  a  certificate  of  deposit 
of  a  bank,  as  the  property  should  have  been 
more  accurately  described  and  by  its  usual 
name,  and  that  variance  was  not  cured  by 
their  statute  of  Jeofails  and  amendments. 
And  to  like  efTect  It  was  held  in  Carr  v. 
State,  104  Ala.  43,  16  South.  155,  that,  to 
warrant  a  conviction  under  an  indictment 
which  charges  the  defendant  with  having 
embezzled  or  fraudulently  converted  to  his 
own  use  money,  the  evidence  must  show  that 
the  money  came  Into  the  possession  of  the 
defendant;  and  the  proof  that  the  defendant 
received  only  a  check,  and  not  money,  will 
not  sustain  a  verdict  of  guilty. 

Illustrations  of  the  strictness  of  the  rule 
may  be  found  in  many  of  the  cases  on  the 
subject  Berrien  v.  State,  83  Ga.  381,  9 
S.  E.  609,  where  It  was  held  that  an  indict- 
ment for  falsely  and  fraudulently  mortgaging 
a  "dark  bay  mare  mule"  was  not  supported 
by  proof  that  the  defendant  mortgaged  a 
"mouse-colored  mare  mule  named  Mag,"  as  he 
would  not  be  protected  by  an  acquittal  or  con- 
viction in  a  future  indictment  for  having 
fraudulently  mortgaged  a  mule  of  the  lat- 
ter description.  Barclay  v.  State,  65  Ga. 
179.  Also  as  to  a  like  variance  in  the  de- 
scription of  a  note.  Wallace  v.  State,  79 
'Tenn.  (11  Lea)  542.  And  as  to  a  fatal  vari- 
ance between  a  description  of  "United  States 


legal  tender  notes"  and  "national  bank 
notes."  People  v.  Jones,  5  Lans.  (N.  T.)  340. 
To  the  same  effect,  Harris  v.  State  (Tex.  Cr. 
App.)  30  S.  W.  221.  In  Commonwealth  v. 
McManiman,  15  Pa.  Co.  Ct  R.  ^95,  the 
charge  that  defendant  robbed  the  prosecutor 
of  a  promissory  note  was  held  not  sustained 
by  proof  that  he  robbed  hlin  of  "money"  or 
"so  many  dollars."  That  is  our  case  with 
the  terms  reversed,  and  the  rule  should  ap- 
ply conversely.  Where  the  defendant  was 
charged  with  obtaining  a  day-bank  mare  by 
a  false  pretense  as  to  the  qualities  of  a  "sor- 
rel horse,"  and  the  proof  was  that  he  got  a 
"saddle  horse,"  we  held  it  to  be  a  material 
variance;  Justice  Hoke  saying  that: 

"Under  the  authorities  •  *  •  there  would 
seem  to  be  a  clear  case  of  variance  between  the 
allegation  and  the  proof,  and  the  jury  should 
have  been  so  instructed.  State  v.  Davis,  150 
N.  C.  851,  64  N.  E.  498,  citing  State  v.  Mc- 
Whirter,  141  N.  C.  809,  53  S.  E.  734 ;  State  v. 
Corbett,  46  N.  C.  264. 

So  it  was  held  in  State  v.  Hill,  79  N.  C. 
656,  that  a  charge  that  defendant  bad  In- 
jured a  "cow"  was  not  proved  by  showing 
an  Injury  to  an  "ox."  See,  also.  State  v. 
Ray,  92  N.  C.  810 ;  State  v.  Miller,  93  N.  C. 
611,  53  Am.  Rep.  469. 

The  differences  In  the  above  cases  between 
"allegata  and  probata"  were  not  as  marked 
or  as  substantial  as  is  the  difference  in  this 
case  between  "money"  and  "a  promissory 
note."  They  are  two  distinct  things,  each 
having  its  well-know  meaning  and  name  in 
the  parlance  of  the  people,  as  well  as  In 
the  law.  An  action  for  "money"  would  not 
permit  of  a  recovery  for  a  note,  without 
amendment  Xou  cannot  amend  an  Indict- 
ment, at  least  against  the  will  of  the  de- 
fendant You  must  abide  by  its  terms,  and 
prove  the  charge  as  It  Is  laid  In  the  bill. 

[3-S]  A  variance  cannot  be  taken  advantage 
of  by  motion  in  arrest  of  judgment  State  v. 
Foushee,  117  N.  C  766,  23  S.  E.  247;  State 
V.  Asbford,  120  N.  C.  588,  20  N.  B.  915; 
State  V.  Jarvis,  129  N.  C.  698,  40  S.  B.  220. 
It  is  waived  If  there  is  no  objection  to  it 
before  the  verdict  is  rendered,  as  those  cases 
show.  But  a  motion  to  nonsuit  is  a  proper 
method  of  raising  the  question  as  to  a  vari- 
ance. It  is  based  on  the  assertion,  not  that 
there  Is  no  proof  of  a  crime  having  been 
committed,  but  that  there  Is  none  which  tends 
to  prove  that  the  particular  offense  charged 
in  the  bill  has  been  committed.  In  other 
words,  the  proof  does  not  fit  the  allegation, 
and  therefore  leaves  the  latter  without  any 
evidence  to  sustain  it  It  challenges  the 
right  of  the  state  to  a  verdict  upon  its  own 
showing,  and  asks  that  the  court,  without 
submitting  the  case  to  the  jury,  decide,  as 
matter  of  law,  that  the  state  has  failed  in 
Ite  proof. 

[6]  The  judge  should  have  sustained  the 
motion  and  dismissed  the  indictment,  but  this 
will  not  prevent  a  conviction  upon  another 
Indictment  for  obtaining  the  notes  by  a  false 
pretense,  and  this  follows  from  what  we  have 
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said.  A  party  la  Indictable  under  ReTlsal,  I 
3433,  for  obtaining  a  signature  to  any  writ- 
ten Instrument,  the  fftlse  making  of  which 
would  be  punishable  as  forgery.  The  evi- 
dence offered  at  the  trial  proved  an  Indictable 
offense,  but  not  the  one  alleged  In  the  bill. 
We  presume  the  solicitor  vMll  send  a  bill 
with  averments  agreeing  with  the  proof  he 
can  make,  and  the  court  may  bold  the  defend- 
ant to  answer  another  indictment 

The  judgment  Is  reversed,  the  verdict  set 
aside,  and  the  bill  of  Indictment  dismissed 
as  of  nonsuit. 

Beversed. 

(168  N.  C.  247) 

BURHIS  V.  BURBIS.    (Na  40T.) 

(Supreme  Court  of  North  Carolina.    April  28, 
1916.) 

Appeal  awu  IErbob  <©=s264— Absence  of  Ex- 
ceptions —  Pbesuuptions  —  Findings  or 

JUBY. 

In  the  absence  of  exceptions  to  the  evi- 
dence  or  the  charge,  it  must  be  assumed  on  ap- 
peal that  special  findings  of  the  jui7  aie  cot^ 
rect. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §f  1533-1535;  Dec.  Dig.  <S=» 
264.] 

Appeal  from  Superior  Court,  Anson  Coun- 
ty;  Lane,  Judge. 

Action  of  claim  and  delivery  by  W.  A. 
Burrls  against  J.  N.  Burrls,  wherein  J.  A. 
Parker  Interpleaded  and  after  a  new  trial 
ordered  Harrell  Bros.  Company  were  made 
parties.  From  Judgment  against  him,  the  In- 
terpleader, J.  A.  Parker,  appeals.    Affirmed. 

There  was  a  judgment  against  the  inter- 
pleader, J.  A.  Parker,  for  the  sum  of  $208.34, 
from  which  he  appeals. 

The  following  are  the  Issues  and  flndlngs 
of  the  jury: 

(1)  Was  the  note  and  mortgage  trans- 
ferred by  Harrell  Bros.  Company  to  3.  A. 
Parker,  as  alleged?    Answer:   Yes. 

(2)  What  amount  If  anything.  Is  the  de- 
fendant J.  N.  Burrls  due  J.  A.  Parker?  An- 
swer: $15.83  and  Interest  from  January  27, 
1912. 

(3)  What  was  the  value  of  the  property 
sold  under  mortgage  by  J.  A.  Parker?  An- 
swer:   $300. 

(4)  What  amount,  If  any,  is  due  plaintiff 
on  bis  note  and  mortgage  given  by  J.  N. 
Burrls?  Answer:  $194.36  with  Interest  from 
December  28,  1910. 

(6)  Was  the  property  bought  by  J.  A.  Par- 
ker at  the  said  sale?    Answer:  Yes. 

Walter  E.  Brock  and  Robinson,  Caudle  & 
Pruette,  all  of  Wadesboro,  for  appellant  H. 
H.  McLendon,  of  Wadesboro,  and  I.  R.  Bur- 
leson, of  Albemarle,  for  appellee. 

PER  CURIAM.  In  the  brief  of  the  ap- 
pellant the  several  exceptions  relating  to 
the  admissibility  of  evidence  are  withdrawn. 
The  only  assignment  of  error  is  as  follows: 


"The  court  erred  In  rendering  Judgment  as 
set  out  in  the  record."  We  must  assume,  in 
the  absence  of  any  exceptions  to  the  evi- 
dence, or  to  the  charge  of  the  judge,  that  the 
findings  of  the  jury  are  correct  That  being 
so,  we  are  of  opinion  that  such  findings  fully 
warrant  the  judgment  rendered. 
No  error. 

''''°°°""  (US  N.  C.  M6) 

•  U<OTD  V.  SOUTHERN  BY.     (Na  820.) 

(Supreme  Court  of  North  Carolina.    April  22, 

1916.) 
Mastxb  asd  Skbvant  £=997— Accidbntai.  Iir- 

JUKIES. 

Where  an  employe's  hand  was  on  top  of  a 
tie  to  depress  it  so  that  the  end  might  pass  un- 
der the  rail,  and  the  tie  was  shoved  with  sadii 
force  by  the  men  at  the  end  that  bis  hand  was 
caught  and  injured,  the  injury  was  the  result 
of  on  accident  relieving  the  employer  from  lia- 
bility. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  163;  Dec.  Dig.  «=>97.] 

Qark,  O.  J.,  dissenting. 

Appeal  from  Superior  Court,  Orange  Coun- 
ty;  Rountree,  Judga 

Action  by  James  M  Uoyd  against  ttie 
Southern  Railway.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

This  is  a  civil  action,  tried  at  December 
term,  1914,  superior  court  of  Orange  county, 
his  Honor  Judge  Rountree  presiding,  upon 
these  issues: 

(1)  Was  the  plaintiff  injured  by  the  negli- 
gence of  the  defendant  company,  as  alleged  in 
the  complaint?    Answer:   Yes. 

(2)  Did  the  plaintiff,  by  bis  own  negUgence, 
contribute  to  his  injutr?    Answer:    Yes. 

(3)  What  damages,  if  any,  is  the  phuntlff  en- 
titled to  recover?     Answer:    $500. 

In  apt  time  the  defendant  moved  to  non- 
suit which  motion  was  overruled.  From  the 
judgment  rendered,  the  defendant  appealed. 

B.  S.  Parker,  Jr.,  of  Graham,  for  appellant 
John  W.  Oraham  and  A.  H.  Graham,  both 
of  Hlllsboro,  for  appellee. 

BROWN,  J.  The  plaintiff  Introduced  evi- 
dence tending  to  prove  that  on  the  26th  dfCy 
of  September,  1013,  he  had  been  in  the  em- 
ploy of  the  railway  company  about  19 
months,  doing  work  of  the  kind  he  was  en- 
gaged in  on  that  day ;  that  he  and  four  oth- 
er men  were  engaged  In  the  work  of  taking 
out  old  ties  and  putting  In  new  ones  under, 
the  rails  on  the  trestle  across  Haw  river; 
that  the  ties  were  about  11  feet  long,  and 
that  they  were  thrown  down  across  both 
rails.  There  were  two  men  on  the  scaffold 
on  the  west  side  of  the  rails  and  two  men  on 
the  east  side,  and  that  plaintiff  was  in  the 
center  of  the  track.  The  tie  was  first  pulled 
back  west  until  the  east  end  dropped  down 
just  inside  the  east  ralL  Then  the  plaintiff, 
putting  his  hands  on  the  tie,  and  the  two  men 
west  Joined  together  In  pushing  the  tie  east 
under  the  east  rail  until  the  western  end  of 
the  tie  would  drop  down  Just  inside  the  west- 
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em  nil,  when  tbe  tie  wonld  be  pushed  back 
west  by  the  Joint  effort  of  tbe  plaintiff  and 
tbe  two  men  to  the  east  of  the  east  rail  until 
It  was  in  position. 

The  plaintiff  testified: 

"I  have  no  explanation  to  make  other  than 
I  had  m;  hand  on  the  tie  to  bear  it  down,  and 
it  went  over,  and  tiie  end  flew  up  and  caught 
my  hand." 

On  cross-examination  he  testified  that  two 
men  named  Mitchell  and  Watson  were  on  the 
west  Bide  of  the  track,  and  that  he  was  in 
the  middle,  and  that  all  three  caught  hold  of 
the  tie  and  shoved  it  across,  and  that  it 
went  too  far  and  caught  his  hand  and  mash- 
ed his  fingers.  He  testified  that  he  was 
shoving  the -tie,  but  that  the  real  strength 
that  pushed  the  tie  came  from  the  men  to 
the  west. 

We  are  of  opinion  that  the  injury  received 
by  the  plaintiff  was  tbe  result  of  an  accident, 
pure  and  simple.  It  was  an  unusual  effect 
of  a  known  cause,  and  therefore  not  expect- 
ed,  and  almost  Impossible  to  guard  against 
In  work  of  that  kind  the  amount  of  human 
strength  expended  in  pushing  the  ties  can- 
not be  regulated  with  mathematical  accuracy. 
The  work  was  simple  and  required  no  more 
than  ordinary  skill  and  experience.  It  is 
such  an  accident  as  might  happen  to  one  en- 
gaged in  many  different  kinds  of  labor.  It 
may  happen  to  the  farm  laborer,  to  the  bouse 
builder,  as  well  as  to  the  railroad  employ& 

This  case  Is  governed  by  the  principles  laid 
down  In  Brookshlre  v.  Electric  Co.,  152  N.  O. 
669,  68  S.  B.  216;  Simpson  v.  Railroad  Co., 
154  N.  0.  51,  69  S.  E.  683.  It  is  very  much 
like  Lassiter  v.  Railroad  Co.,  150  N.  O. 
483,  64  S.  E.  202,  in  which  the  plaintiff  in 
that  case  was  injured  while  unloading  rails 
from  a  fiat  car,  caused  by  a  rail  bounding 
back  In  an  unusual  'and  unexplained  way  and 
striking  him.  As  said  by  Mr.  Justice  Doug- 
las In  Bryan  ▼.  Railroad,  128  N.  C.  887,  38 
S.  E.  914: 

"The  employer  is  not  resp'onsible  for  an  ac- 
cident simply  because  it  happens,  but  only  when 
he  has  contributed  to  it  by'  some  act  or  omis- 
sion of  duty." 

We  see  nothing  in  this  case  upon  which  to 
base  the  charge  of  negligence.  The  motion  to 
nonsuit  Is  allowed. 

Revised. 

CIaARK,  C.  J.  (dissenting).  The  plaintiff 
was  not  Intentionally  injured,  of  course,  by 
his  fellow  servants,  but  there  is  evidence  that 
his  injury  was  not  "purely  an  accident" 
The  evidence  shows  that  he  was  not  injured 
by  any  unforeseen  circumstance,  but  because 
his  coemploySs,  though  looking  at  him  and 
knowing  that  his  hand  was  on  tbe  top  of  the 
tie  to  duress  It  so  that  the  end  might  g6 
under  the  rail,  negligently  and  carelessly 
shoved  the  tie  with  unnecessary  and  sud- 
den force,  so  that  he  did  not  take  his  hand 
out  In  time  to  prevent  the  injury.  The  Jury 
found  that  he  was  guilty  of  contributory  neg- 
ligence doubtless  because  he  might  have  been 
quicker  In  taking  his  hand  off  tbe  tie.    But 


the  Jury  found,  as  authorized  by  the  act  of 
1913  and  the  charge  of  the  court,  that  the 
greater  negligence  was  on  the  part  of  bis 
coemployte. 

On  the  motion  of  nonsuit,  tbe  evidence 
must  be  taken  more  strongly  In  favor  of  the 
plaintiff.  But  in  any  aspect  of  the  evidence, 
if  there  is  any  to  make  It  an  accident,  this 
was  a  matter  for  the  Jury,  and  they  Iiave 
found  by  the  preponderance  of  tbe  evidence, 
and  under  a  correct  charge  by  tbe  Judge,  that 
tbe  injury  was  not  an  acddent,  but  that  it 
was  due  to  the  negligence  of  plaintiff  and  his 
fellow  servants,  but  in  the  larger  degree  to 
the  latter. 

In  Rushing  t.  Railroad,  149  N.  C.  160,  62 
S.  E.  892,  this  court  held: 

"Motion  for  nonsuit  was  properly  denied. 
The  case  was  properly  one  for  tbe  Jury." 

And  added: 

"The  court  •  •  •  correctly  charged,  though 
excepted  to:  'If  the  Jnr^  should  find,  by  the 
greater  weight  of  the  evidence,  that  while  the 
plaintiff  was  carrying  the  log  he  stumbled  and 
fell,  and,  while  down,  his  fellow  servants,  when 
they  could  have  prevented  the  injury  by  hold- 
ing the  log,  negligently  and  carelessly  threw 
down  their  end  of  the  log,  when,  by  the  exer- 
dse  of  ordinary  prudence,  they  could  have  held 
it  and  prevented  the  injury,  then  it  would  be 
chargeable  to  the  negligence  of  the  defendant's 
employ^;  and,  if  this  negligence  of  fellow 
servants  was  the  proximate  cause  of  the  injury, 
the  Jnry  would  answer  the  first  issue,  "Yes." '  " 

Tbe  present  case  is  stronger  for  the.  plain- 
tiff, l>ecause  he  did  not  fall,  bat  was  in  Iiis 
proper  place  with  his  liand  on  top  of  the 
tie  in  the  discharge  of  tlie  duty  assigned  him 
to  depress  It  so  that  the  tie  might  pass  un- 
der the  rail,  and  be  was  injured  by  the  sud- 
den, unexpected,  and  unnecessary  exertion  of 
too  much  strength  by  his  coemploy^s  in  irash- 
Ing  the  tie  in  a  manner  to  prevent  his  tak- 
ing his  Itand  out  of  the  way,  which  assured- 
ly he  would  have  done  if  notified.  Other- 
wise he  would  have  been  Injured  solely  by 
his  own  negligence,  which  the  Jury  negatived. 

In  Buchanan  v.  Railroad,  84  S.  E.  52,  at 
this  term,  Hoke,  J.,  says: 

"In  Russell  v.  Railroad,  118  N.  0.  1098  [24 
8.  E.  512],  and  in  cases  before  that  time,  it 
was  declared  to  be  the  correct  principle  that 
if,  on  a  given  state  of  facts,  two  men  of  fair 
minds  could  come  to  different  conclusions  as  to 
the  existence  of  negligence,  the  question  must 
be  determined  by  the  Jtiry." 

In  Forsyth  v.  OU  Mill,  167  N,  a  180,  83  S. 
B.  320,   Brown,  J.,  says: 

"It  is  well  settled  that  the  court  cannot  di- 
rect a  nonsuit  and  give  judgment  in  favor  of  a 
defendant,  on  whom  no  burden  rests,  when  there 
la  more  than  a  scintilla  of  evidence  tending  to 
prove  plaintiffs  contention,  or  when  there  is 
evidence  from  which  a  reasonable  person  might 
draw  a  deduction  sustaining  the  plaintiff's  con- 
tention." 

In  the  case  at  l>ar  a  Jury  of  12  impartial 
men  found  not  only  a  scintilla  but  by  the 
preponderance  of  evidence  that  this  was  not 
an  accident,  and  that  the  injury  was  due 
to  the  negligence  of  the  defendant;  and  the 
learned  Judge  who  tried  the  case  drew  the 
deduction,  as  "a  reasonable  person,"   that 
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there  was  evidence  of  negligence,  submitted 
the  case  to  the  Jury  on  the  Issue  of  negli- 
gence, and  refused  to  set  aside  the  verdict 
on  an  allegation  that  It  was  against  the 
weight  of  the  evidence.  The  13  men  who 
beard  this  cause  and  saw  the  bearing  of  the 
witnesses  on  the  stand,  and  who  were  charg- 
ed with  the  duty  of  passing  upon  the  weight 
to  be  given  their  testimony,  must  be  presum- 
ed to  be  "reasonable  persons." 

In  Hodges  t.  Wilson,  165  N.  0.  323,  81  S. 
B.  840,  Walker,  J.,  says: 

"Tie  court  properly  refused  to  nonsuit  the 
plaintiffs.  There  was  evidence  to  support  their 
contentions,  which  upon  such  a  motion  must  be 
viewed  most  favorably  to  them" — citing  Snider 
V.  Newell,  132  N.  C.  614.  44  S.  E.  354;  Biv- 
ings  T.  Gosnell,  133  N.  C.  674,  45  S.  E.  D42: 
Boddle  V.  Bond,  154  N.  O.  359,  70  S.  K.  824 ; 
BaU  V.  McConnick,  162  N.  a  471,  78  S.  E. 
303. 

The  same  Judge  In  Walters  t.  Lumber  Ck>., 
166  N.  C.  392,  81  S.  E.  455,  said: 

"Upon  the  motion  to  nonsuit,  which  was  re- 
fused, there  was  evidence  of  defendant's  negli- 
gence, which  should  be  construed  most  bvorably 
for  the  plaintiff." 

The  jury  here  found  that  both  the  plain- 
tiff and  defendaht  were  negligent.  There 
was  no  accident. 

The  fellow-servant  act  (Rev.  2646)  is  dis- 
cussed and  its  history  given  In  Ck>ley  v.  Rail- 
road, 129  N.  C.  407,  40  S.  E.  195,  67  U  R.  A. 
817.  In  Slgman  t.  Railroad,  136  N.  C.  181, 
47  S.  E.  420,  the  court  said: 

'TThe  fellow-servant  law  applies  to  all  rail- 
road employes,  whether  injured  in  running 
trains  or  rendering  any  other  service." 

And  on  page  184  of  135  N.  C,  on  page  421 
of  47  S.  E.,  said: 

"Ttt  plaintiff  was  injured  by  the  negligence 
of  a  fellow  servant  while  working  upon  and 
repairing  a  bridge  of  the  defendant" 

That  case  was  approved  in  mcholson  t. 
Railroad,  138  N.  0.  619,  61  S.  E.  41.  where  It 
Is  said: 

"Such  business  is  a  distinct,  well-known  busi- 
ness, with  many  risks  peculiar  to  itself,  and 
all  the.  employes  in  such  business,  whether  run- 
ning trains,  building  or  repairing  bridges,  lay- 
ing tracks,  working  in  the  shops,  or  doing  any 
other  work  in  the  service  of  an  'operating  rail- 
road,' are  classified  and  exempted  from  the  rule 
which  requires  employes  to  assume  the  risk 
of  all  injuries  which  may  be  caused  by  the  neg- 
ligence of  a  fellow  servant." 

The  doctrine  of  assumption  of  risk  has 
been  eliminated  by  the  fellow-servant  act 
(Coley  V.  Railroad,  128  N.  C.  534,  39  S.  E. 
43,  57  L.  R.  A.  817;  Cogdell  v.  RaUroad,  129 
N.  C.  398,  40  S.  E.  202;  Mott  v.  Railroad, 
181  N.  C.  237,  42  S.  E.  601),  In  which  It  Is 
held  that  It  is.  "error  to  submit  an  Issue  as 
to  assumption  of  risk  when  the  cause  of 
action  is  injury  to  railroad  employes." 

Laws  1913,  c.  6,  §  3,  provides  that  in  ac- 
tions for  damages  against  the  "common  car- 
rier to  recover  damages  for  injuries  to,  or 
the  death  of,  any  of  its  employes,  such  em- 
ploy6  shall  not  be  held  to  have  assumed  the 
risk  of  his  employment  in  any  case  where 


the  violation  by  sueb  common  carrier  of  any 
statute  enacted  for  the  safety  of  employes 
contributed  to  the  injury  or  death  of  such 
employe,  or  the  death  or  Injury  was  caused 
by  negligence." 

This  action  is  not  brou^t  under  the  fed- 
eral act  but  under  the  above  state  statute. 
The  plaintiff  put  his  hand  on  the  cross-tie  in 
the  regular  course  of  his  employment,  and  as 
he  was  Instructed  to  do,  to  bear  It  down  and 
guide  it  so  that  the  end  would  go  under  the 
rail,  and  the  force  which  shoved  it  too  far 
came  entirely  from  the  two  men  at  the  west 
end  of  the  cross-tie.  It  was  not  an  accident 
merely  because  the  injury  "was  unusual  and 
unexpected,"  because  almost  all  injuries  from 
negligence  are  thus  caused.  It  Is  rarely,  in- 
deed, that  an  injury  is  caused  Intentionally 
by  a  fellow  servant 

His  honor  charged  the  Jury,  and  he  is  sus- 
tained by  the  evidence,  that  the  plaintiff  con- 
tended from  the  evidence  that  the  Jury 
should  find: 

"That  usually  and  ordinarily  in  shoving  the 
ties  they  are  only  shoved  in  far  enough  to  go 
by  one  rail,  so  that  the  tie  could  drop  down  and 
be  pulled  back  under  the  other  rail,  but  that, 
on  this  occasion,  careless  and  negligent  em- 
ployes without  regard  to  the  possible  mjury  to 
the  plaintiff,  shoved  the  tie  so  far  that  it  went 
too  tar  and  tilted  over  and  mashed  his  hand, 
and  that  the  ordinarily  prudent  man,  situated 
as  the  fellow  workmen  on  the  west  side  of  the 
plaintiff,  ought  to  have  apprehended,  and  would 
have  apprehended,  as  reasonable  men,  that  the 
injury  would  result  from  shoving  that  tie  la 
the  manner  in  which  they  did.'*^  The  judge 
then  gave  the  contention  oi  the  defendant,  and 
the  jury  found  with  the  contention  of  the  plain- 
tiff. 

The  evidence  was  submitted  to  12  Impar- 
tial jurors,  who  found,  by  preponderance  of 
the  evidence,  that  the  plaintiff  was  Injured 
by  the  negligence  of  hi»  fellow  servants  in 
the  manner  described,  whose  negligence  was 
greater  than  his,  and  there  must  have  been 
sofflclent  evidence  to  Justify  "a  reasonable 
person"  in  so  thinking  as  the  learned  judge 
submitted  the  issue  to  them,  and  also  re- 
fused to  set  aside  the  verdict  on  the  alleged 
ground  that  It  was  against  the  weight  of 
the  evidence. 

°°°'^^^°°  am  N.  c.  U 

ATLANTIC  &  N.  C.  R.  CO.  t.  WAT  et  aL 

(No.  180.) 

(Supreme  Court  of  North  Carolina.    April  22, 
1915.) 

Public  Lands  «=»164— Land  undeb  Watkb 
—Entby— Rights. 

Before  Acts  1854-65,  c.  21,  lands  covered 
by  navigable  waters  were  not  subject  to  entry 
as  other  lands.  That  act,  now  found  in  Re- 
visal  1905,  §  1693,  provided  that  persons  own- 
ing lands  on  any  navigable  stream  might,  for 
the  purpose  of  erecting  wharves,  make  entry  on 
lands  covered  by  water,  and  obtain  title  as  in 
other  cases,  but  that  they  should,  in  no  respect, 
obstruct  navigation.  In  1857  lands  covered  by 
water  were  entered  and  granted  by  the  state. 
Many  years  thereafter  a  sea  wall  was  built,  and 
the  lands  were  reclaimed.  Held,  that  as  the 
entrymen  obtained  only  an  easement,  it  could 
not,   in  the   absence  of  evidence  showing   the 
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character  of  the  use  and  their  ownership  of  the 
dominant  estate,  be  held  that  the  reclaimed 
lands  were  not  subject  to  entry. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  §§  466-4T6;   Dec  Dig.  <S=>164.] 

Appeal  from  Superior  Court,  Carteret 
County;  Peebles,  Judge. 

Action  by  the  Atlantic  &  North  Carolina 
Railroad  Company  against  B.  P.  Way  and 
another.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Beversed  and  remanded. 

This  la  a  proceeding  to  protest  entry  No. 
4463  of  a  piece  of  land  described  as  follows: 

"All  that  certain  part  of  reclaimed  land  filled 
in  to  the  sea  wall  of  Morehead  City,  lying  in  the 
town  of  Morehead  City  east  of  Seventh  street 
and  south  of  Arendell  street,  beginning  on 
Seventh  street  at  the  southwest  comer  of  lot 
No.  8  in  square  No.  7,  and  running  thence  south 
along  what  is  called  "Seventh  street  on  the  land 
of  the  town  of  Morehead  City  to  deep  water  or 
harbor  line  of  Bogue  Sound^  thence  east  100 
feet,  thence  north  parallel  with  Seventh  street 
to  the  southeast  corner  of  said  lot  8  in  square 
No.  7,  thence  west  along  the  line  of  said  lot  No. 

8  one  hundred  feet  to  the  beginning,  being  the 
reclaimed  land  of  the  former  water  front  of 
lot  No.  8  in  square  No.  7,  in  the  plan  of  the 
town  of  Morehead  City,  and  the  water  front 
thereof  to  deep  water  or  harbor  line." 

The  court  snbmltted.  this  issue  to  the  Jury: 
"Is  the  land  described  in  the  entry  filed  in 
this  case  vacant  land  and  subject  to  entry  there- 
of and  grant  from  the  state?" 

The  entry  of  the  defendants  embraced  lots 
6  and  7  In  square  No.  7,  as  shown  on*  the 
map  of  Morehead  City.  It  was  admitted  that 
on  May  24,  1856,  a  grant  was  issued  by  the 
state  to  John  M.  Morehead  and  Wm.  H.  Aren- 
'dell  for  "the  land  lying  around  Shepherd's 
Point  between  high-water  marl;  and  the  deep 
water  of  Bogue  Sound,  Newport  river  and 
Calico  creek,"  which  covered  the  land  In  dis- 
pute. This  land,  covered  at  that  time  by  the 
waters  of  Bogue  Sound,  was  conveyed  by 
John  M.  Morehead  and  others,  on  July  2, 
1857,  to  the  Shepherd's  Point  Land  Company, 
and  the  enterer  claims  to  have  acquired  title 
by  mesne  conveyances  from  that  company  to 
Jot  No.  8,  which  lies  In  sqnare  No.  7,  between 
lots  6  and  7  and  lots  0  and  10,  the  last  two 
lots  (9  and  lO)*  which  are  now  claimed  by  the 
protestant,  t>elng,  at  the  time  the  deed  of 
Morehead  and  others  to  the  land  company 
was  execnted,  partly  covered  by  the  waters 
of  said  sound  and  partly  dry  land.  The 
tracks  of  the  protestant  are  laid  In  Arendell 
street,  Immediately  back  and  north  of  lots 

9  and  10,  with  a  sidewalk  intervening.  Aren- 
dell street  is  one  of  the  public  streets  of 
Morehead  City,  and  protestant  has  its  i-ightoi 
way  thereon  for  its  full  width.    Lots  9  and 

10  and  lot  8  and  lots  6  and  7,  in  the  order 
named,  lie  south  of  Arendell  street  and  the 
sidewalk,  in  the  direction  of  Bogue  Sound, 
and  at  the  time  of  the  grant  to  Morehead 
and  Arendell,  and  the  deed  of  Morehead  and 
others  to  the  land  company,  they  were  cov- 
ered by  Its  waters  at  high  tide,  except  a 
«mall  part  of  lots  Nos.  9  and  10  on  their 
northern  side.    At  low  tide,  all  of  lots  9  and 


10,  8  and  6  and  7  were  exposed,  except  a 
small  part  at  the  lower  end  of  lots  6  and  7. 
In  1902  lot  No.  8  was  filled  in  with  oyster 
shells,  which  caused  an  accretion  of  the  land 
to  form,  and  a  fish  and  oyster  house  were 
built  thereon.  This  was  done  by  A.  T.  Laval- 
ette,  under  whoin  the  enterer  claimed  lot  No. 
8,  and  who  held  a  deed  for  said  lot  and 
claimed  under  the  land  compahy,  and  a 
wharf  was  constructed  from  these  buildings 
across  lots  6  and  7  and  far  enough  out  for 
boats  to  reach  the  wharf  at  low  tide.  Lot 
No.  8,  after  It  was  filled  In  as  described,  was 
above  high-water  mark  with  ordinary  tides, 
but  would  be  covered  by  "an  extremely  high 
tide."  In  1913,  a  concrete  sea  wall  was 
built  in  front  of  these  lots  and  of  the  town, 
and  the  space  between  it  and  high  land  was 
filled  in  with  dirt  and  silt  from  dredgings 
made  by  the  United  States  government  in 
Bogue  Sound  channel.  The  land  is  now 
above  water  and  is  dry  land.  This  sea  wall, 
built  for  the  purpose  of  filling  in  the  space 
bock  of  It  to  high  land,  "was  paid  for  by 
Morehead  City  and  individual  owners  of 
property."  It  is  stated  In  the  case  that  the 
protestant — 

"l>onght  some  parts  of  block  7  from  the  Shep- 
herd's Point  Land  Company  and  has  t>een  in  pos- 
Bession  of  it  for  10  years,  and  that  all  property 
in  ^Morehead  City  and  adjacent  thereto,  not 
otherwise  occupied,  has  been  in  the  possession 
of  the  said  land  company  for  a  great  many 
years." 

It  also  appears  that  after  the  space  l>e- 
tween  the  sea  wall  and  high  land  had  been 
filled  in,  a  street  was  opened,  presumably  by 
the  city,  along  and  by  the  side  of  the  wall, 
known  as  Evans  street,  and  lots  6  and  7 
now  face  on  that  street.  There  are  16  lots 
in  block  7.  It  is  also  stated  that  a  grant  was 
issued  by  the  state  for  "all  of  this  land," 
covering  lots  6  and  7,  to  the  Shepherd's  Point 
Land  Company  In  1857.  The  waters  ot 
Bogue  Sound  are  navigable.  The  court  held 
that.  It  having  been  admitted  that  the  grant 
to  Morehead  and  Arendell  covered  lots  6  and 
7,  which  defendants  had  entered,  a  second 
grant  of  the  same  land  would  be  void,  and 
the  land  was  not  therefore  the  subject  of 
entry,  and,  this  being  so,  he  would  Instruct 
the  jury  to  answer  the  Issue,  "No."  The  de- 
fendants, in  deference  to  this  ruling  of  the 
court,  refrained  from  offering  any  further 
testimony  or  defense.  The  court  then  in- 
structed the  jury  to  answer  the  issue,  "No," 
if  they  believed  the  evidence,  and  defendants 
excepted.  The  jury  answered  the  issue, 
"No." 

Guion  &  Guion,  of  New  Bern,  and  E.  H. 
Gorham,  of  Morehead  City,  for  appellants. 
Moore  &  Dimn,  of  New  Bern,  and  J.  F.  Dun- 
can, of  Beaufort,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  instruction  of  the  court,  to 
which  the  enterer  deferentially  submitted 
and  refrained  from  further  developing  his 


Cs»For  ether  casas  §••  same  topic  and  KSY-NUMBBiB  tn  all  Ke7-Mumbared  Olgmta  and  Induw 


Digitized  by 


Google 


14 


85  SOUTHEASTERN  KKPORTER 


(N.C. 


case,  was  erroneons.  The  dednctlon  from 
this  opinion  of  the  court  as  to  the  effect  of 
the  grant  No.  83  to  Morehead  and  Arendell 
was  necessarily  that  the  proteetant  was  en- 
titled to  recover,  or  to  hare  his  protest  sus- 
tained. If  the  grant  conferred  an  absolute 
and  unrestricted  title  to  the  bed  of  the  sound, 
the  opinion  was  correct,  but  in  the  case  of 
Shepherd's  Point  Land  Company  t.  Atlantic 
Hotel  Company,  182  N.  C.  617,  44  S.  E.  39,  61 
L.  R.  A.  037,  a  construction  was  put  upon 
this  very  grant.  No.  83,  to  Morehead  and 
Arendell,  and  It  was  held  that  It  conyeyed 
only  an  easement  for  the  purposes  spedfled 
in  the  statute  (Code,  f  2751),  which  has 
since  been  amended  (B«Ti8al,  {  1696).  Under 
Revisal,  |  1693  (Rev.  Code,  c.  42,  |  1;  Acts 
1864r-65,  c.  21),  lands  covered  by  navigable 
waters  were  not  the  subject  of  entry  as  oth- 
er lands,  but  this  was  changed  by  Acts  of 
1854-65,  c.  21,  so  that  entries  were  permitted 
under  certain  restrictions  and  only  for  the 
purposes  indicated.  The  act  provided  as  fol- 
lows: 

"Persons  owning  lands  on  any  navigable 
sound,  river,  creek  or  arm  ot  the  sea,  for  the 

Surpose  of  erecting  wharves  on  the  side  of  the 
eep  waters  thereof,  next  to  their  lands,  may 
make  entries  of  the  lands  covered  by  water,  ad- 
jacent to  their  own,  as  far  as  the  deep  water  of 
such  sound,  river,  creek,  or  arm  of  the  sea, 
and  obtain  title  as  in  other  cases.  But  persons 
making  such  entries  shall  be  confined  to  straight 
lines,  including  only  the  fronts  of  their  own 
tracts,  and  shaU  in  no  respect  obstruct  or  impair 
navigation.  When  any  such  entry  shall  be 
made  in  front  of  the  lands  in  any  incorporated 
town,  the  town  corporation  shall  regulate  the 
line  on  deep  water,  to  wUch  entries  may  be 
made." 

By  Public  Laws  of  1893,  c.  17,  the  words, 
"to  which  entries  may  be  made,"  were  cliang- 
ed  so  as  to  read,  "to  wliich  wharves  may  be 
built"  The  right  to  enter  land  covered  by 
navigable  water,  even  for  the  restricted  uses 
and  purposes,  was,  of  course,  on  exception 
to  the  established  policy  of  the  state,  which 
had  existed  for  many  years,  and  a  statute 
like  this,  which  is  st>ecial  in  its  nature, 
should  not  be  carried  in  meaning  beyond  a 
strict  construction  of  its  language,  and 
should  be  confined  in  its  operation  to  the 
spedfled  purposes.  The  right  thus  to  enter 
land  under  navigable  water  was  confined  to 
riparian  proprietors,  the  words  being,  "per- 
sons owning  any  lands  on  any  navigable 
sound,  river,  creek  or  arm  of  the  sea"  may 
80  enter  land,  but  for  the  purpose  of  erect- 
ing wharves  on  the  side  of  the  deep  waters 
thereof,  next  to  their  lands,  and  the  entry 
can  extend  only  to  "deep  water."  They  are 
also  confined  to  straight  lines,  and  must -not 
obstruct  or  impair  navigation.  It  is  true 
the  statute  provides  that  they  may  thus 
enter  the  land  covered  by  navigable  water 
"and  obtain  title  as  in  other  cases,"  but  this 
means  no  more  than  that  a  grant  should 
Issue  for  the  land,  and  the  expression  does 
not  carry  with  it  the  meaning  that  the  title 
shall  be  the  same  as  in  other  cases  where 
grants  are  Issued  for  patentable  lands.    This 


could  not  be  so,  as  the  statute  expressly  re- 
stricts the  nature  of  the  grant  and  defines 
the  interest  or  estate  thereby  conveyed,  and, 
as  said  in  Land  Co.  v.  Hotel  Co.,  supra,  the 
words  of  the  grant  must  be  considered  as  if 
the  words  of  the  statute,  restricting  the  use 
of  the  land  to  the  purpose  of  erecting 
wharves,  had  been  written  into  it.  One  ob- 
ject of  the  grant  was  to  afford  foundations 
for  wharves,  and  it  conveyed  an  easement 
to  use  the  land  for  the  purpose  specified  in 
the  statute.  It  was  so  held  in  Land  Co.  v. 
Hotel  Co.,  supra,  and  It  was  further  held  In 
that  case  that  the  easement  was  incidental 
to  the  ownership  of  the  banks  or  shores  o£ 
the  body  of  water,  whether  river  or  sound, 
and  was  inseparable  from  the  riparian  pro- 
prietorship.   The  court  further  says: 

"If  the  construction  contended  for  by  the 
plaintiff  is  correct,  no  purchaser  of  a  town  lot 
fronting  on  the  waters  could  have  erected  ft 
wharf,  pier,  or  bathhouse,  or  enjoyed  many  oth- 
er privileges  incident  to  his  riparian  ownership, 
without  the  consent  of  the  owners  of  the  nav- 
igable waters,  and  the  Shepherd's  Point  Land 
Company  could  now  levy  tribute  upon  the  com- 
merce, business,  and  pleasure  of  the  citizens  of 
the  town.  The  right  of  navigation  would  be  of 
little  value  if  a  cori)oration,  after  selling  the 
lots  with  water  fronts,  could  prevent  the  build- 
ing of  wharves  and  enjoying  other  privileges. 
If  this  were  the  purpose  and  policy  of  the  Leg- 
islature, why  restrict  the  grant  to  the  purpose 
of  'erecting  wharves  on  the  side  of  deep  water 
thereof  next  to  their  lands'?  and  why  restrict 
the  privilege  to  'persons  owning  land  on  any 
navigable  waters'?" 

The  plaintiff.  In  that  case,  claimed  under 
this  very  grant.  No.  83,  which  described  the- 
land  covered  by  navigable  water  around 
Morehead  City  from  high  to  low  water  mark, 
or  from  the  shore  to  the  deep-water  line.  It 
was  held,  as  we  will  see,  that  having  lost 
the  ownership  of  the  shore,  the  rights  under 
the  grant  passed  to  the  riparian  owner,  for 
the  court  further  said: 

"We  are  of  the  opinion  that  the  grant  to- 
Morehead  and  Arendell  of  square  83  operated 
to  give  to  them  an  exclusive  right  or  easement 
therein  as  riparian  owners  and  proprietors  to 
erect  wharves,  etc.;  that  when  they  ceased  to 
be  the  owners  of  the  land,  by  conveyance  to  the 
Shepherd's  Point  Land  Company,  such  easement 
passed  as  appurtenant  thereto,  and  that  it  has 
passed  by  the  several  conveyances  of  the  land 
as  appurtenant  to  square  No.  1 ;  that  such 
easement  passed  to  the  defendant  company,  and 
the  plaintiff  has  no  such  title  to  the  soil  under 
the  navigable  water  as  entitles  it  to  maintain 
this  action." 

The  court  cited  6regoi7  v.  Forbes,  96  N. 
C.  77,  1  S.  E.  641,  and  quoted  with  approval 
the  language  of  Chief  Justice  Smith,  as  fol- 
lows: 

"The  survey,  and  we  assume  the  entry  which 
it  must  follow,  *  *  *  declare  that  it  [the 
land]  is  for  wharf  purposes,  and  this  is  the 
only  use  for  which  the  grant  could  issue." 

The  case  of  Florida  v.  Phosphate  Co.,  32 
Fla.  82,  13  South.  640,  21  L.  R.  A.  189,  was 
also  cited,  and  this  passage  taken  from  it: 

"In  construing  this  act,  not  only  are  we  to 
keep  in  view  the  real  nature  of  the  subject- 
matter,  but  it  is  to  be  judged  in  the  light  of  the 
rule  applicable  to  all  grants  by  the  government. 
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which  ia,  that  they  are  to  be  strictly  conatmed 
or  to  be  taken  most  beneficially  in  favor  of  the 
state  and  agaiiist  the  grantee.  The  plan  of  the 
act  ia  that  the  title  of  the  submerged  land 
should  be  vested  in  the  riparian  owner  for  these 
uses  and  purposes.  The  state,  tor  the  contid- 
eraiioat  above  mentioned,  divests  herself  and  in- 
vests the  ripaiiaa  owner  with  the  title  to  the 
land." 

Thla  ooort  thus  commented  upon  the  ex- 
tract: 

"The*e  eonMeration*  are  for  the  porpos*  and 
«nd  that  commerce  may  be  benented  by  the 
building  of  wbarvea,  piers,  etc.  And  the  grant 
in  this  case  is  one  of  the  daas  in  which  the 
subject  of  the  grant;  as  long  as  it  ia  of  that  chai^ 
acter  to  be  used  or  built  [upon]  for  the  benefit 
of  commerce,  is  apparent  and  controlling.  The 
court  held  that  the  right  acquired  was  confined 
to  the  purposes  set  forth  in  the  act" 

This  court  also  referred  to  several  cases  In 
which  it  was  held  that  the  use  to  which  the 
land  was  to  be  applied  controlled  and  re- 
stricted the  estate  granted,  as  In  Robinson 
▼.  Railroad  Co.,  59  Vt  426,  10  Atl.  S22, 
where  it  was  held  that  the  grantee  acquired 
4>nl7  an  easement  when  land  was  granted 
tor  a  plank  road,  and  Flaten  t.  Moorehead, 
61  Hlnn.  518,  58  N.  W.  807,  19  L.  R.  A.  195, 
when  land  was  conveyed  "for  nae  as  a  pnbUc 
park,"  where  the  ooart  said: 

"It  is  not  incumbent  upon  us  at  this  time  to 
determine  the  precise  nature  of  the  estate  con- 
veyed by  this  instrument,  whether  a  new  ease- 
ment was  acquired  by  the  village  or  an  estate  on 
condition  <Hr  in  trust  But  we  are  obliged  to 
conaider  the  clause  in  conaection  with  the  re- 
mainder of  the  deed,  and  to  give  it  the  effect  in- 
tended, if  that  can  be  discovered  and  is  recon- 
cilable with  the  main  purpose  of  the  parties." 

If  considered  as  an  easement  merely,  as 
decided  In  Lend  Ga  ▼.  Hotel  Co.,  the  inter- 
est conveyed  by  the  grant  is  necessarily  In- 
cident to  the  ownership  of  the  shore.  It  was 
so  held  in  Zimmerman  ▼.  Robinson,  114  N. 
C.  30,  19  S.  E.  102,  where  the  court  said: 

"Riparian  rights,  being  incident  to  land  abut- 
ting on  navigable  water,  cannot  be  conveyed 
Without  a  conveyance  of  such  land,  and  such 
lands  covered  by  navigable  water  are  subject  to 
entry  only  by  the  owner  of  the  land  abutting 
thereon." 

This  being  the  conclusion  of  the  court  In 
the  Land  Company  Case,  that  only  an  ease- 
ment passed,  it  follows  that  the  Judge  was  in 
error  when  he  intimated  otherwise,  and  after- 
wards held  that  the  land  Itself  passed,  so 
that  a  second  grant  therefor  could  not  Issue; 
If  only  an  easement  passed,  tiie  question 
arises  whether  it  has  been  lost  or  abandoned 
in  any  way  and  as  to  what  are  the  rights 
of  the  parties  In  the  newly  made  or  reclaimed 
land.  We  confess  that  the  present  state  of 
the  evidence  is  so  uncertain,  indefinite,  and 
unintelligible  that  it  would  not  be  safe  to 
pass  upon  the  Important  matters  involved 
without  a  full  disclosure  of  the  facts,  and 
we  might  do  great  injustice  to  one  or  the 
other  of  the  parties  by  undertaking  now  to 
decide  them.  It  may  appear  more  clearly 
and  fully  at  the  next  trial  what  is  the  extent 
of  Protestant's  right  or  easement  in  Arendell 


street,  and  how  and  when  acquired,  and  what 
Is  the  status  of  the  sidewalk  with  reference 
thereto.  Is  it  included  in  the  right  of  way 
or  not?  And  also  how  and  when  protestant 
acquired  title  to  lots  9  and  10,  if  it  is  so 
owned,  and  how  and  when  the  enterer  acquir- 
ed tltlb  to  lot  8,  if  he  has  done  so,  and  wheth- 
er the  protestant  consented  or  contributed  to 
the  expense  of  building  the  wall  and  of  fill- 
ing in  the  space  behind  It  with  the  dredgtngs 
from  the  channel  of  the  sound.  Has  the 
enterer  acquired  title  to  lot  8  by  adverse 
possession,  or  in  any  other  way,  and,  if  so, 
did  it  extinguish  the  protestant's  easement  in 
the  land  formerly  covered  by  water  in  front 
of  lots  0  and  10,  or  how  are  his  rights  affect- 
ed thereby  and  by  the  building  of  the  sea 
wall  and  the  conversion  of  that  part  of  the 
bed  of  the  sound  Into  dry  land?  These  are 
important  questions,  which  should  not  be 
decided  without  a  full  knowledge  of  the  facts 
and  upon  a  mere  consideration  of  the  nature 
of  the  grant  Na  83  to  Morehead  and  Aren- 
deU. 

As  has  been  done  before  In  like  cases,  we 
direct  that  the  verdict  and  Judgment  be  set 
aside,  in  order  that  the  facts  may  be  found, 
upon  proper  issues  submitted  to  the  Jury,  or 
otherwise,  as  the  parties  may  agree,  and 
that  the  case  may  be  tried  to  a  definite  con- 
clusion upon  its  real  merits.  If  the  case 
should  return  to  this  court,  it  may  become 
necessary  to  decide  more  precisely  what  Is 
the  nature  of  the  estate  or  Interest  which 
passed  by  the  grant  from  the  state,  but  this 
wUl  depend  largely  upon  the  facts  then  be- 
fore us,  as  it  may  prove  to  be  immaterial  up- 
on those  facts  whether  it  Is  an  easement 
merely  or  an  estate  upon  condition  subse- 
quent—a determinable  or  base  fee.  What 
we  have  said  concerning  that  Interest  is  suf- 
ficient to  dispose  of  this  appeal,  without  any 
more  definite  expression  of  opinion  in  re- 
gard to  it  It  Is  sufSdent,  for  the  present,  to 
say  that  the  Judge  was  In  error  when  he  took 
the  other  'view  of  it. 

New  trial. 

(US  N.  a  608) 
SNIDBB  T.  OITT  OF  HIGH  POINT. 
(No.  861.) 

(Supreme  Court  of  North  Carolina.    April  22, 
1916.) 

MURIOIPAI.   COBPOBATIONS   4=9783  —  TOKIB — 
LtUBIUTT. 

Where  a  city's  charter  invested  It  with 
power  to  enact  ordinances  to  abate  nuisancea, 
the  city,  in  bumin|r  garbage,  was  acting  in  a 
governmental  capacity,  and  so  was  not  liable  for 
the  death  of  a  child  whose  clothing  caught  fiie, 
thoup;h  its  servant  was  negligent;  there  being 
no  right  of  action  given  by  statute. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |S  1547-1549,  1661; 
Dec  Dig.  «s>733.1 

Appeal    from    Superior    Court,    Guilford 
County;  W.  A.  Devln,  Judge. 
Action  by  Thomas  Snider,  as  administrator 
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of  Addle  Snider,  against  the  City  of  Hl^ 
Point,  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

There  was  evidence  tending  to  show  that, 
on  June  6,  1914,  the  Intestate,  a  child  be- 
tween 9  and  10  years  old,  whUe  4)laylng 
around  a  trash  pile  which  had  been  fired  by 
<«mploy68  of  defendant,  caught  on  fire,  and 
was  so  severely  burned  that  she  died  the  fol- 
lowing day;  that  the  agent  and  employes  of 
defendant,  by  permission  of  the  owners,  were 
engaged  In  hanllng  the  trash,  refuse,  and 
garbage  from  the  city,  consisting  of  paper, 
rags,  beef  bones,  rotted  potatoes,  bananas, 
eta,  out  on  a  40-acre  tract  of  land  within 
the  corporate  limits  of  the  city  of  High 
Point,  and  setting  flre  to  same.  On  the  oc- 
casion In  question,  there  were  several  chil- 
dren near  where  the  pile  was  fired,  including 
the  Intestate  and  others  about  the  same  age, 
and  the  men,  Ephraim  Davis,  who  was  doing 
the  work,  having  set  flre  to  the  trash,  went 
on  back  to  the  dty,  leaving  these  children 
at  or  near  the  pile,  and  the  clothing  of  In- 
testate caught,  and  she  was  burned,  as  stat- 
ed ;  that  the  40  acres  was  posted  land,  and 
the  trash  was  dumped  somewhere  near  the 
center,  and  about  200  yards,  In  direct  line, 
from  home  of  plaintiff,  and  with  a  field, 
fence,  and  deep  ravine  between ;  and  that  It 
was  300  yards  from  any  public  road,  but  a 
path  leading  from  plalntlfTs  house,  in  an  In- 
direct way,  ran  near  the  pile. 

On  motion  entered  tn  apt  time,  there  was 
Judgment  of  nonsuit,  and  plalntlil  excepted 
and  appealed. 

T.  B.  Galloway,  of  High  Point,  and  John 
A.  Barrlugei',  of  Green.slioro,  for  appellant. 
Peacock  &  Dalton,  of  High  Point,  and 
Brooks,  Sapp  &  Williams,  of  Oreensboro, 
for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  On  perusal  of  the  facts  In  evidence, 
there  may  he  some  question  as  t»  the  exist- 
ence of  negligence  on  the  part  of  defendant's 
employes ;  but,  if  this  be  conceded  to  plaln- 
tift  on  account  of  his  evidence  tending  to 
show  that  there  were  several  young  children 
near  the  pile  at  the  time  the  same  was  fired, 
we  think  the  Judgment  of  nonsuit  must  be  sus- 
tained, because  the  acts  complained  of  were 
In  pursuance  of  authority  conferred  by  law 
for  the  public  benefit,  and  comes  within  the 
principle  that,  unless  a  right  of  action  is 
given  by  statute,  a  municipality  may  not  be 
held  liable  to  individuals  for  failure  to  per- 
form or  negligence  in  performing  duties 
which  are  governmental  in  their '  nature. 
Keenan  v.  Commissioners,  167  N.  O.  356,  83 
S.  E.  556 ;  Harrington  t.  Town  of  Greenville, 
159  N.  C.  632,  75  S.  E.  849. 

In  Keenan's  Case,  an  action  for  wrongful 
trespass  upon  realty.  Associate  Justice 
Brown,  delivering  the  opinion,  said: 

"Can  the  action  be  maintained  against  the 
connty  for  the  tort  of  its  officials?  It  is  well 
nettled   that   counties  are  inatramentalities   of 


government,  and  are  given  corporate  powers  to 
execute  their  purposes,  and  are  not  liable  for 
damages  for  the  torts  of  their  officials  in  the  ab- 
sence of  statutory  provisions  giving  a  right  of 
action  against  them"— citing  White  v.  Commis- 
sioners, 90  N.  C.  437,  47  Am,  Rep.  534 ;  Jones 
v.  Com.,  130  N.  C.  452,  42  8.  E.  144 :  Hitch  v. 
Com.,  132  N.  C.  673,  44  S.  E.  30. 

And  in  Harrington's  Case  the  court  said: 
"It  is  well  recognized  with  us  that,  nnless  a 
right  of  action  is  given  by  statute,  municipal 
corporations  may  not  be  held  civUly  liable  to  in- 
dividuals for  'neglect  to  perform  or  negligence  in 
performing  duties  which  are  governmental  in 
their  nature,'  and  including  generally  all  duties 
existent  or  imposed  upon  them  by  law  solely 
for  the  public  benefit"— citing  Mcllhenny  v,  Wil- 
mineton,  127  N.  C.  146,  37  8.  E.  187,  50  L. 
R.  A.  470;  MoflBTtt  v.  Asheville,  103  N.  a  237. 
9  S.  E.  695,  14  Am.  St.  Rep.  810;  and  HiU  ▼' 
Charlotu,  72  N.  C.  55,  21  Am.  Rep.  451. 

The  city  of  High  Point,  by  its  charter 
(Laws  1909,  c.  395,  !  5),  Is  Invested  vrtth  the 
power  and  charged  with  the  duty  to  enact 
and  enforce  all  ordinances  necessary  to  pro- 
tect the  health,  life  and  property  of  its  citi- 
zens, to  prevent  and  summarily  abate  and  re- 
move nuisances,  to  preserve  and  enforce  good 
government,  order,  and  security  of  the  city, 
and  to  protect  the  lives,  health  and  property 
of  all  its  inhabitants ;  and,  recurring  to.  tha 
evidence  as  to  the  character  of  this  trash 
pile,  the  acts  of  defendant's  agents  come 
clearly  within  the  purview  of  the  authority 
thus  conferred  and  the  principles  of  the 
decided  cases  on  the  subject. 

True,  in  some  recent  decisions  of  the  court, 
as  in  Donnell  v.  Greensboro,  164  N.  C.  330, 
80  S.  E.  377,  Hines  v.  Rocky  Mt,  162  N,  C. 
409,  78  S.  E.  610,  recoveries  against  the  mu- 
nicipality were  sustained,  but  this  was  by 
reason  of  wrongful  acts  which  were  held  to 
amount  to  a  "taking  of  the  property"  and 
coming  within  the  constitutional  principle 
that  a  man's  property  may  not  be  taken  from 
him  either  for  a  public  or  private  purpose 
except  on  compensation  made,  pursuant  to 
law. 

The  more  general  principle  with  the  sug- 
gested limitations  upon  it  are  stated  in 
Hines'  Case  as  follows: 

"Where  a  municipality,  acting  in  accordance 
with  the  authority  conferred  by  its  charter,  and 
for  sanitary  purposes,  organizes,  through  its 
proper  ofiicers,  and  directs  a  general  cleaning 
up  of  the  town,  and  in  thus  acting  attempts  to 
fill  up  a  large  bole  in  an  unimportant  street, 
partly  to  get  trash  and  rubbish  out  of  tiie  way, 
and  partly  for  the  better  use  of  the  street,  and  a 
suit  IB  brought  for  damages  against  the  city  for 
the  creation  of  a  nuisance,  alleging  that  garbage 
refuse,  causing  foul  stench  and  odors,  was 
thrown  into  this  bole,  causing  sickness,  etc.,  to 
the  plaiutiff  and  his  family  residing  near,  held, 
the  acts  complained  of  were  governmental  io 
their  character. 

"2.  The  principle  that  a  city  may  not  be  held 
liable  in  damages  for  its  authorized  acts  of  a 
governmental  character  which  create  a  nuisance 
IS  subject  to  the  limitation  that  neither  a  mu- 
nicipality nor  other  governmental  agency  is  al- 
lowed to  establish  and  maintain  a  nuisance 
causing  appreciable  damage  to  a  private  owner 
without  liability  to  the  extent  of  the  damage 
done  to  his  property;  for  such  is  regard^  and 
dealt  with  as  a  taking  or  appropriation  of  the 
property  to  the  extent  of  the  damage  thereto. 


Digitized  by  V^OOQIC 


K.  C.) 


MILLS  v.  HOUSEL 


17 


and  snch  an  interference  with  the  righto  of  own- 
ership may  not  be  made,  or  authorized,  except 
on  compenaation  first  made  pursuant  to  law. 

3.  The  principle  upon  wmch  a  recovery  may 
be  had  of  a  municipality  for  damages  arising 
from  a  nuisance  caused  by  it  in  the  exercise  of 
a  governmental  function  applying  only  to  in- 
stances that  amount  to  a  taking  of  private 
proi>erty  for  a  public  use,  the  damages  recover- 
able are  restricted  to  the  diminished  value  of 
the  land,  and  does  not  include  damages  by  rea- 
son of  sickness,  etc.,  caused  bjr  such  nuisance  to 
the  owner  or  his  fainily,  considered  as  a  direct 
element  thereof." 

And,  applying  these  principles,  the  order 
of  nonsuit  must  be  sustained ;  the  facts  show- 
ing, as  stated,  that  the  acts  complained  of 
were  In  the  "performance  of  duties  existent 
or  imposed  by  law  solely  for  the  public  bene- 
fit" 

Affirmed. 

WALKER  and  ALLEN,  JJ.,  concurring  in 
result 


an  N.  a  ssi) 

MILLS  V.  HOUSEL.     (No.  412.) 

(Supreme  Court  of  North  Carolina.    April  22, 
1916.) 

1.  Attachvsnt  «=>20&— Skbticb  bt  Pubu- 

CATION— SDHMONS. 

Summons  is  not  required  where  service  is 
by  attachment  of  property  and  publication ;  so 
that  it  is  no  ground  for  dismissal  of  the  action 
that,  summons  in  fact  being  issued  by  the  jus- 
tice, it  was,  contrary  to  Revisal  1905,  I  1445, 
not  made  returnable  within  30  days  after  ita 
issue. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  {§  675-687,  690,  691;  Dec.  Dig.  «=> 
209.] 

2.  Attachmbrt  «=9209— Dkfkctitx  Pubuca- 

TIOR— DlSICISSAI. 

The  court  having  acquired  jurisdiction  by 
attachment  there  should  not  be  a  dismissal  be- 
cause service  by  publication  was  not  duly  made, 
but  the  remedy  is  by  ordering  a  new  publica- 
ticn. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  {|  675-687,  690,  691;  Dec.  Dig.  «=> 
209.] 

3.  Attachmknt  «=>209— Publication— Com- 

MENCBMENT— "On    ElXPIBATION." 

"On  expiration,"  in  Revisal  1906,  |  762, 
requiring  personal  service  of  summons  to  be 
made  within  30  days  after  the  panting  of  at- 
tachment, or,  personal  service  being  impossible, 
that  "on  the  expiration  of  the  same  time,"  serv- 
ice by  publication  be  commenced  pursuant  to 
an  order,  means  "after"  the  30  days. 

[Ed.  Note. — For  other  cases,  see  Attachment 
Cent  Dig.  H  675-687,  690,  691;  Dec.  Dig.  «=» 
209.] 

4.  Affeabancs  €=»24  —  EmcT  of  Defend- 
ing ON  Tin  Mebits. 

Defendant,  by  defeading  on  the  merits, 
waived  for  all  subsequent  time  all  objections 
not  set  out  in  the  special  appearance,  including 
one  that  publication  of  summons  was  not  sea- 
sonably begun. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent  Dig.  K  118-143;   Dec.  Dig.  «=»24.] 

Appeal  from  Superior  Court,  Anson  Coun- 
ty;  Lane,  Judge. 

Action  by  Sadie  Mills  against  W.  B.  Hous- 
el.     From  a  Judgment  of  dismissal  by  the 


superior   court,   on   api)eal   from  a  Justice, 
plaintiff  appeals.    Reversed. 

Walter  E.  Brock  and  Lockhart  &  Dunlap, 
all  of  Wadesboro,  for  appellant  Coxe  & 
Taylor,  of  Wadesboro^  for  appellee. 

CLARK,  C.  J.  This  Is  an  action  by  plain- 
tiff for  $50  due  her  for  services  as  stenogra- 
pher to  the  defendant  and  $5  in  stamps  used 
on  his  correspondence.  The  summons  was 
Issued  by  a  Justice  of  the  peace  July  10,  1911, 
returnable  September  9th.  The  defendant 
having  left  the  state,  service  was  had  by  at- 
taching property  of  the  defendant  ($76  In 
money)  and  publication  of  notice.  At  the 
trial  before  the  Justice,  the  defendant  en- 
tered a  special  appearance  and  moved  to  dis- 
miss the  action  because  It  appeared  the 
summons  Was  returnable  more  than  30  days 
from  the  Issuance  of  the  same.  Revisal,  § 
1445.  This  was  overruled.  The  defendant- 
then  moved  that  the  attachment  be  dismissed 
because  the  affidavit  did  not  set  forth 
grounds  of  belief  that  defendant  had  left  the 
state  In  order  to  defraud  the  plaintiff.  Mo- 
tion overruled.  The  defendant  then  denied 
the  debt,  but,  upon  the  evidence,  the  Justice 
rendered  Judgment  in  favor  of  the  plaintiff 
for  $55,  and  interest  from  June  28,  1911, 
and  tor  costs.    The  defendant  appealed. 

On  the  trial  In  the  superior  court  the  de- 
fendant entered  a  special  appearance  and 
moved  to  dismiss  the  Action  because  the  sum- 
mons issued  by  the  Justice  was  made  re- 
turnable more  than  30  days  thereafter,  to 
wit  on  September  9,  1911,  and  further  be- 
cause the  warrant  of  attachment  was  issued 
July  10,.  1911,  but  the  order  of  publication 
of  summons  was  not  obtained  till  August  10, 
1011,  being  more  than  30  days  after  the  war- 
rant of  attachment  was  obtained.  The  mo- 
tion to  dismiss  was  allowed,  and  the  plain- 
tiff api)ealed. 

[1]  The  motion  to  dismiss  because  the 
sununons  was  made  returnable  more  than  30 
days  after  Its  issue  (Revisal,  |  1445)  should 
have  been  denied,  because,  where  the  service 
la  by  attachment  of  property  and  publication, 
no  summons  is  required.  Best  v.  Mortgage 
Co.,  128  N.  C.  352,  38  S.  B.  923,  cited  and 
affirmed  by  Walker,  J.,  in  Grocery  Co.  v. 
Bag  Co.,  142  N.  C.  174,  65  S.  E.  90;  and  by 
Allen,  J.,  In  Currle  v.  Mining  Co.,  157  N.  C. 
217,  72  S.  E.  080.  The  defendant  further 
moved  to  dismiss  because  the  summons  by 
publication  was  ordered  August  10th,  being 
one  day  more  than  30  days  after  the  issuance 
of  the  warrant  of  attachment  on  July  10th. 
Ttiis  motion  should  have  been  denied. 

[2]  1.  The  court  acquired  Jurisdiction  of 
the  action  by  the  service  of  the  attachment 
upon  the  property  of  the  defendant  If  the 
notice  was  not  duly  served  by  the  publica- 
tion. It  was  "error  to  discharge  an  attach- 
ment, granted  as  ancillary  to  an  action,  be- 
cause of  the  insufficiency  of  the  affidavit  to 
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obtain  service  of  flie  smnmons  by  publication, 
for  It  Is  possible  that  tbe  defect  may  be 
cored  by  amendment"  Branch  v.  Frank,  81 
N.  O.  180.  The  remedy  Is  not  to  dismiss  the 
attachment,  but  by  ordering  a  republication, 
for,  as  the  defendant  Is  a  nonresident,  to 
dismiss  the  attachment  may  deprive  the 
plaintiff  of  aU  remedy  by  the  removal  of  the 
property  before  a  new  proceeding  and  at- 
tachment can  be  had.  Price  v.  Cox,  83  N. 
O.  261;  Pennlman  v.  Daniel,  93  N.  C.  332. 
In  Binch  ▼.  SUter,  152  N.  C.  156,  67  S.  E. 
264,  it  la  held  that,  where  the  court  has  ac- 
quired jurisdiction  by  attachment  of  prop- 
erty, the  time  for  serving  summons  by  pub- 
lication, when  It  has  not  been  properly  made, 
can  be  extended  In  the  discretion  of  the 
conrt 

[3]  2.  Revlsal  {  762,  requires  that  personal 
service  of  the  summons  must  be  made  "with- 
in 30  days  after  the  attachment  granted"; 
but,  when  personal  service  cannot  be  had,  the 
same  section  provides: 

"Upon  tbe  expiration  of  the  same  time,  serv- 
ice of  summons  by  publication  must  be  com- 
menced pursuant  to  an  order  obtained  tlierefor, 
and  if  publication  has  been,  or  la  thereafter 
commenced,  tbe  service  must  be  made  complete 
by  the  continuance  thereof." 

It  will  thus  be  seen  that  publication  is  not 
leqnlred  to  be  made,  like  personal  service 
of  summons,  "toithin  30  days  after  the  at- 
tachment granted,"  but  upon  expiration  of 
the  30  days.  That  means  "after"  the  expira- 
tion of  the  SO  days,  and  this  publication  was 
begun  on  August  10th,  the  day  after  the  ex- 
piration of  the  30  days,  and  strictly  con- 
forms to  the  statute.  Indeed,  in  Currle  v. 
Mining  Co.,  167  N,  fc.  217,  72  S.  B,  880,  the 
point  seems  to  have  been  made  that  It  was 
error  to  make  the  publication  within  the  80 
days. 

[4]  8.  At  the  retnm  day  of  the  summons 
and  trial  before  the  justice  of  the  peace  the 
defendant  entered  a  special  appearance  on 
the  two  grounds,  which  are  above  set  out, 
but  neither  of  them  was  apon  this  proposi- 
tion that  the  publication  of  the  summons 
was  not  begun  in  proper  time.  The  objec- 
tions made  on  tbe  special  appearance  being 
overruled,  the  defendant  then  defended  upon 
the  merits.  In  doing  so  he  waived  all  ob- 
jections except  those  set  out  in  the  special 
appearance.  The  objection  as  to  tbe  publica- 
tion of  the  summons  not  being  one  of  them, 
that  was  waived,  therefore,  by  the  defense 
on  the  merits.  Cape  Lookout  Co.  v.  Gold, 
167  N,  O.  65,  83  S.  E.  3.  Had  the  defendant 
made  the  point  at  that  time  of  Insufficient 
publication,  the  justice  of  the  peace  would 
doubtless  have  extended  the  time  and  order- 
ed the  republication,  as  he  had  authority  to 
do.  Price  ▼.  Cox,  supra,  and  other  cases 
above  dted. 

Of  the  two  grounds  urged  before  the  jus- 
tice of  the  peace,  only  one  was  presented  In 
tbe  trial  In  the  superior  court,  to  wit,  that 
the  summons  was  returnable  more  than  30 


days  after  Ita  Issoance,  which  ground  was 
properly  overruled,  as  above  stated.  Tbe 
only  other  ground  presented  In  the  superior 
court  Is  that  the  publication  of  the  summons 
was  not  begun  30  days  after  the  Issuance  of 
the  warrant  of  attachment  This  ground  al- 
so, for  the  reasons  above  stated,  cannot  be 
sustained.  It  was  made  for  the  first  time 
in  the  superior  court  at  November  term, 
1914,  more  than  three  years  after  the  begin- 
ning of  the  action,  when  it  should  have  been 
made,  If  at  all,  at  the  trial  before  the  Jus- 
tice, with  opportunity  to  him  to  order  a 
republication,  if.  Indeed,  It  was  necessary  to 
begin  such  publication  "within"  30  days,  in- 
stead of  "after  the  expiration"  of  said  time. 
Revlsal,  |  762. 

In  dismissing  the  action  and  rendering 
Judgment  against  the  plaintiff  there  was 
error.    The  case  must  be  tried  on  its  merits. 

Reversed. 


aa  N.  c.  <S8) 
H.  W.  LITTLE  &  CO.  V.  ATLANTIC  COAST 
LINE  R.  CO.    (Na  404.) 

(Supreme  Court  of  North  Carolina.    April  22, 
1915.) 

Cabbixbs  ®=9l29— Damaob  to  Ooods— Mkas- 

UBK   OF   DAUAQXS. 

Where  goods  are  damaged  in  shipment,  the 
measure  of  the  consignee's  damages  u  the  dif- 
ference between  their  value  as  actually  deliv- 
ered and  as  they  should  have  been  delivered, 
with  such  other  damages  aa  naturally  and  prox- 
imately resulted '  from  the  injuries  with  inter- 
est, and  that  rule  is  not  changed  by  the  fact 
that  the  shipper  of  the  goods  repaired  the  in- 
jury, without  cost  to  the  consignee,  if  such  re- 
pairs were  not  made  for  tbe  benefit  of  the  car- 
rier. 

[Ed.  Note. — For  other  cases,  see  Carrieta, 
Cent  Dig.  {{  645-651;  Dec.  Dig.  •S=>12».] 

Appeal  from  Superior  Court,  Anson  Cotm- 
ty;  Lane,  Judge. 

Action  by  H.  W.  Little  &  Co.  against  tbe 
Atlantic  Coast  Line  Railroad  Company. 
Judgment  for  defendant  and  plaintiff  ai>- 
peals.    Reversed,  and  new  trial  granted. 

Plaintiffs  ordered  23  buggies,  shafts,  and 
wheels  from  Henderson-Hull  Company,  at 
Valdosta,  Oa.,  on  July,  1907,  and  they  were 
delivered  to  defendant  to  be  shipped  to  tbe 
plaintiffs  at  Wadesboro,  N.  C.  When  they 
arrived  at  the  latter  place,  they  were  in  a 
badly  damaged  condition,  caused  by  defend- 
ant's negligence.  The  only  question  present- 
ed is  the  one  relating  to  the  measure  of  dam- 
ages. The  buggies  were  repaired  by  the  Val- 
dosta company,  the  cost  of  repair  being  $50, 
but  that  company  >  made  no  charge  against 
plaintiff  for  the  same,  releasing  that  amount 
to  the  plaintiffs.  The  court  charged  the  ju- 
ry that  as  the  Injury  to  the  buggies  was  ad- 
mitted, and  the  receipt  of  the  same  for  ship- 
ment by  the  defendant,  as  carrier,  to  the 
plaintiff,  "the  (defendant)  company  would  be 
liable  for  the  damage  sustained  while  it 
was  transporting  the  property,  and  tbe  meas- 
ure of  damages  would  be  tbe  difference  in 
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the  market  valite  of  the  buggies  at  the  time 
they  were  delivered  to  the  defendant  for 
shipment,  and  their  market  value  when  the 
repairs  had  been  made  cm  them  by  the  plain- 
tiffs," but  that  they  were  not  entitled  to  hare 
the  $60,  cost  of  repairing  by  the  Valdosta 
company,  considered  In  making  the  estimate 
of  the  damages,  and  the  jnry  would  disre- 
gard that  part  of  the  evidence  and  confine 
themselves  to  the  mle  already  stated.  The 
jury  returned  this  verdict: 

"Is  the  defendant  Indebted  to  plalntlSa,  and, 
if  BO,  In  what  amount?    Answer :   Nothing." 

Judgment  was  entered  upon  the  verdict  In 
Cavor  of  defendant,  and  plaintiff  appealed. 

Boblnson,  Caudle  &  Pruette,  of  Wadesboro, 
for  appellant  Coxe  &  Taylor,  of  Wadesboro, 
for  appellee. 

WAIiEER,  3.  (after  stating  the  facts  as 
above).  There  was  some  evidence  as  to  the 
amount  of  damages  agreed  upon  between  the 
plaintiff  and  the  local  agent  of  the  defend- 
ant at  Wadesboro,  hut  we  have  discovered  no 
evidence  of  authority  in  him  to  make  any 
such  agreement,  and  we  lay  that  matter  out 
of  the  case.  There  was  error  in  the  charge 
as  to  damages.  The  court  should  have  given 
the  ordinary  rule  as  to  damages  In  such  cas- 
e&  It  Is  thus  stated  in  Hutchinson  on  Car- 
riers (3d  Ed.)  i  1362: 

"Where  the  goods  have  not  been  lost  or  de- 
stroyed daring  the  transportation,  but  are  de- 
livered in  a  depreciated  condition  attributable 
to  canses  for  which  the  carrier  is  responsible, 
the  measure  of  damages  is  the  difference,  after 
deductine  the  cost  of  transportation,  between 
their  value  as  actnally  delivered,  and  as  they 
should  have  been  delivered,  and  with  such  oth- 
er damages  as  have  naturally  and  proximately 
resnlted  from  the  injury.  Under  the  latter 
head,  the  owner  would  be  entitled  to  recover 
for  reasonable  expenses  in  seeking  to  reclaim 
the  ^oods,  or  In  restoring  them  to  their  former 
condition,  or  endeavoring  to  reduce  the  loss  to 
its  lowest  amount." 

And  Interest  could  be  allowed  by  the  Jnry. 
If  the  goods  had  been  restored  to  their  orig- 
inal value  by  the  repairs,  the  measure  of 
damages  would,  of  course,  be  the  reasonable 
cost  of  the  repairs;  if  not  fully  restored, 
then  the  reasonable  cost  of  repairs,  plus  the 
difference  in  value  of  the  buggies  as  restored 
and  their  original  value.  But  the  usual  mle 
is  the  («e  laid  down  by  Hutchinson  on  Car- 
riers, i  1362.  It  can  make  no  difference  to 
the  defendant  how  the  repairs  were  made. 
If  the  Valdosta  company  saw  fit  to  repair 
the  buggies,  cost  free,  to  plaintiffs,  it  is  no 
concern  of  defendant,  as  It  was  not  done  for 
its  benefit,  and  it  does  not  lessen  Its  liabil- 
ity. It  most  make  good  the  loss  sustained 
by  its  negligence,  in  any  event  Where  the 
damaged  goods  are  fuUy  restored,  so  that 
there  is  no  loss  In  value,  the  reasonable  cost 
of  repair  may  be  the  measure  of  damagea 
The  fact  that  it  cost  $50  to  repair  the  goods 
would  be  some  evidence  upon  the  question  of 
damages  as  going  to  show  the  loss  In  value. 


provided  the  charge  for  repairs  was  a  rea- 
sonable one.  The  court  erred  In  not  stating 
the  correct  rule  upon  the  measure  of  dam- 
ages, and  for  this  error  another  Jury  will  be 
called. 
New  trial. 

■""""^  a«8  N.  0.  ess) 

EDWAHDS  V.  lEARBY.  (No.  81&) 

(Supreme  Court  of  North  (Carolina.    April  22, 
1816.) 

Adoption  «=»22— iNHiBrrANCB  bt  Adopted 
Pakent— Rights  of  Natobai.  Father 
Under  Revisal  1905,  f  177,  authorising 
adoption  of  children  and  giving  the  child  an  in- 
heritable right  the  natural  father  of  an  adopted 
child  will  Inherit  over  the  adopted  father;  the 
statute  of  descent  giving  the  natural  father  a 
right  to  inherit  from  the  child. 

[Ed.  Note.— For  other  cases,  see  Adoption. 
Cent  Dig.  I  41;    Dec.  Dig.  «»22.] 

Appeal  from  Superior  Court,  Durham 
County;  Daniels,  Judge. 

Action  by  W.  H.  Edwards  against  Adolphus 
H.  Tearby.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Civil  action  heard  on  case.  From  the 
facts  presented  it  appeared  that  W.  X.  Ed- 
wards, an  Infant  of  five  years,  died  in  Dur- 
ham seised  and  possessed  of  one-third  in- 
terest In  a  certain  lot  in  said  city,  without 
leaving  brother  or  sister,  and  the  property 
is  claimed  by  plaintiff,  W.  H.  Edwards,  the 
legitimate  and  natural  father  of  the  deceased 
child,  and  by  the  defendant,  who  was  the 
adopted  father,  and  also  the  natural  uncle, 
of  the  child.  In  reference  to  the  title  to 
this  one-third  interest  and  how  the  same  was 
acquired  by  the  deceased  child,  the  fticts  fur- 
ther show  that: 

"Sarah  Yearby,  a  widow,  owned  the  land  in 
controversy  in  fee,  and  died  intestate,  leaving  as 
her  sole  heirs  at  law  W.  M.  Yearby,  Ora  Year- 
by, and  A.  H.  Yearby.  the  defendant  Ora 
Yearby  married  the  plaintiff,  W.  H.  Edwards, 
in  1901.  Of  this  union  two  diildren  were  bom, 
to  wit  William  Y.  Edwards  and  Ruth  I*  Ed- 
wards. In  March,  1907,  the  plaintiff,  W.  H. 
Edwards,  and  his  wife,  finding  that  they  could 
not  live  together  happily  as  man  and  wife,  en- 
tered into  a  contract  of  separation.  The  plain- 
tiff, W.  H.  Edwards,  conveyed  certain  property 
to  W.  M.  Yearby,  trustee,  for  the  support  of  bis 
wife,  Ora  Y.  Edwards,  and  his  two  Infant  chil- 
dren, William  Y.  Edwards  and  Ruth  Tj.  Ed- 
wards. Soon  thereafter  Ora  Y.  Edwards  died 
intestate,  leaving  as  her  sole  heirs  at  law  her 
two  children,  William  Y.  Edwards  and  Ruth  £>. 
Edwards.  Shortly  after  this  Ruth  I>.  Edwards 
died.  In  May,  1907,  W.  M.  Yearby  duly  adopt- 
ed William  Y.  Edwards  with  the  consent  of  tiie 
plaintiff,  who  was  duly  made  a  party  to  said 
proceedings,  and  William  Y.  Edwards  was  taken 
to  the  home  of  W.  M.  Yearby  and  cared  for  by 
him,  and  was  thereafter  known  as  William  Year- 
by. On  May  20,  1907,  the  same  day  of  the 
adoption,  W.  H.  Edwards  conveyed  to  William 
Y.  Edwards  all  of  his  interest  in  the  land  in 
controversy.  Some  time  after  the  adoption  of 
said  William  Y.  Edwards  the  said  child  died 
seised  of  a  one-third  undivided  interest  in  the 
land  in  controversy,  leaving  his  adopted  father, 
W.  M.  Yearby,  and  his  natural  father,  W.  H. 
Edwards,  the  plaintiff.  The  question  therefore 
to  be  determined  is  whether  the  one-third  undi-' 
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vided  Interest  In  said  land  descends  to  the  adopt- 
ed father,  W.  M.  Tearby,  or  to  the  natural  fa- 
ther, W.  H.  Edwards." 

There  was  judgment  for  plaintiff,  and  de- 
fendant excepted  and  appealed. 

Bryant  &  Brogden,  of  Durham,  for  ap- 
pellant. Baggett  &  Baggett,  of  lillington, 
and  Sykes  &  Sheppard,  of  Durham,  for  ap- 
pellee. 

HOKE,  J.  Our  statutes  (Revlsal,  c.  2)  pro- 
ride  for  the  adoption  of  infant  children  for 
life  or  a  lesser  term,  and  In  section  177  the 
effect  of  such  adoption  is  stated  as  follows: 

"Such  order,"  of  adoption  "when  made,  shall 
have  the  efifeet  forthwith  to  establish  the  rela- 
tion of  parent  and  child  between  the  petitioner 
and  the  child  during  the  minority  or  for  the  life 
of  such  child,  according  to  the  prayer  of  the 
petition,  with  all  the  duties,  powers  and  rights 
beloDfjing  to  the  relationship  of  parent  and  child, 
and  in  case  the  adoption  be  for  the  life  of  the 
chUd,  and  the  petitioner  die  intestate,  such  or- 
der shall  have  the  further  effect  to  enable  such 
child  to  inherit  the  real  estate  and  entitle  it 
to  the  personal  estate  of  the  petitioner  in  the 
-  same  manner  and  to  the  same  extent  such  child 
would  have  been  entitled  to  if  such  child  had 
been  the  actual  child  of  the  person  adopting 
it:  Provided,  such  child  shall  not  so  inherit  and 
be  so  entitled  to  the  personal  estate,  if  the 
petitioner  specially  set  forth  in  his  petition 
such  to  be  his  desire  and  intention:  Provided 
further,  for  proper  cause  shown  in  said  petition 
the  court  may  decree  that  the  name  of  such  child 
may  be  changed  to  that  of  the  petitioner." 

From  a  perusal  of  the  section  It  appears 
that,  while  the  proceedings,  during  the  mi- 
nority or  for  the  life  of  the  child  "establish 
the  relation  of  parent  and  child  between  the 
two  with  all  the  duties,  powers  and  rights  be- 
longing to  such  relationship,"  when  the  stat- 
ute professes  and  undertaises  to  deal  with 
the  question  of  the  devolution  and  transfer 
of  property  by  descent  or  distribution,  it 
confers  the  beredltable  qualities  on  the  child 
only,  and  not  on  the  adopted  parent  "It 
shall  enable  the  child  to  Inherit  the  real 
estate  and  to  talie  the  personal  property"  as 
if  the  actual  child  of  the  person  adopting  it 
Our  general  statute  on  descents  of  real  prop- 
erty, founded  on  and,  to  a  great  extent,  em- 
bodying the  principles  of  the  common  law, 
would  give  this  proi)erty  to  the  natural 
father  (Revisal,  c.  30,  rule  6);  and,  this 
present  law  of  adoption  having  In  express 
terms  conferred  the  right  of  Inheritance  only 
on  the  child.  It  should,  by  correct  interpreta- 
tion, be  confined  to  that,  and  create  no  other 
interference  with  the  general  law  than  the 
statute  Itself  declares.  Black  on  Interpreta- 
tion of  Laws,  p.  146;  I^ewis'  Sutherland  (2d 
Ed.)  f  491. 

Speaking  to  the  position  and  the  general 
policy  upon  which  It  is  properly  made  to 
rest,  Rodgers  on  Domestic  Relations,  {  463, 
says: 

"As  statutes  conferring  the  rights,  duties,  and 
liabilities  of  natural  children  upon  those  adopt- 
ed thereunder  are  in  derogntion  of  the  common 
law,  they  must  not  be  construed  to  enlarge'  or 
confer  any  rights  not  clearly  given.  Upon  the 
principle,  therefore,  it  is  clear  that  an  adopting 


parent  could  not  Inherit  from  an  adopted  child 
unless  this  be  clearly  authorized  by  the  statute. 
Indeed,  out  of  an  abundance  of  caution,  the  stat- 
utes on  the  subject  in  some  states  expressly  pro- 
vide that  the  adopting  parent  shall  not  inherit 
from  the  child  adopted.  This  is  done  to  pre- 
vent designing  persons  from  getting  the  estate  of 
the  child  through  the  process  of  adoption.  It 
would  be  to  the  interest,  from  a  financial  stand- 
point, of  a  quasi  parent  who  has  adopted  a 
child  being  an  heir  to  a  fortune,  large  or  small, 
and  who  has  no  descendants  who  could  take 
the  inheritance  in  preference  to  a  parent,  to 
bring  about  the  death  of  the  child  for  the  pur- 
pose of  succeeding  to  the  inheritance.  Under 
such  a  condition  of  things,  the  quasi  parent 
might  neglect  the  child  in  sickness,  or  otherwise 
l»e  the  means,  directly  or  indirectly,  of  bringing 
about  the  death  of  the  adopted  child.  For  these 
and  like  reasons,  the  doctrine  of  ascent  of  prop- 
erty from  an  adopted  child  to  its  new  parent  IB 
not,  and  should  not  be,  favored  in  law." 

The  question  does  not  seem  to  have  been 
hitherto  presented  to  this  court,  and  there 
is  some  variety  of  ruling  on  the  subject  in 
other  Jurisdictions,  owing  largely  to  differing 
phraseology  of  their  statutes;  but  the  view 
we  adopt  is  supported,  we  think,  by  correct 
principles  of  interpretation,  and  is  In  accord 
with  many  authorltatlre  decisions  elsewhere 
construing  laws  which  more  nearly  resemble 
our  own,  many  of  them  expressed  in  terms 
much  more  favorable  than  ours  towards  the 
rights  of  the  adopted  father.  Heldecamp  v. 
Railway,  69  N.  J.  Law,  284,  55  Atl.  239,  101 
Am.  St  Rep.  707;  Reinders  v.  Koppelmann, 
68  Mo.  482,  30  Am.  Rep.  802;  Upson  t.  Noble, 
35  Ohio  St.  655;  White  v.  Dotter,  73  Ark. 
130,  83  S.  W.  1052;  Hole  v.  Robblns,  53  Wis. 
614,  10  N.  W.  617;  20  Cent  L.  Journal,  343; 
In  re  Estate  of  Namaun,  3  Hawaii,  484. 

In  the  state  of  Massachusetts,  while  the 
adopted  father  is  allowed  to  Inherit,  to  a  cer- 
tain extent  their  statute,  amended  for  the 
purpose  In  1876,  explicitly  provides  that: 

"The  adopted  parents  and  their  kindred  in 
blood  may  now  inherit  from  the  adopted  child 
such  property  as  the  child  has  acquired  by  gift 
or  inheritance  from  the  adopted  parent  or  kin- 
dred of  such  parent" 

And  the  same  principle  which  now  prevails, 
by  decision,  in  Indiana,  has  been  thus  far 
confined  to  such  property  as  the  child  ac- 
quired from  the  adopted  parent  or  the 
kindred  of  such  parent  Humphries  v.  Davis, 
100  Ind.  274,  50  Am.  Rep.  788.  In  the  case 
of  In  re  Jobson,  164  Gal.  312,  128  Pac.  038, 
43  L.  R.  A.  (N.  S.)  1062,  holding  that  the 
natural  father  does  not  inherit,  the  California 
statute  (Civ.  Code,  i  228)  provides  that  on 
adoption,  the  child  shall  be  regarded  and 
treated,  in  all  respects,  as  the  child  of  the 
parent  adopting  him,  and  thereafter  the 
adopting  parent  and  the  child  "shall  sustain 
towards  each  other  the  legal  relation  of 
parent  and  child,  and  have  all  the  rights 
•  •  •  of  that  relation."  This  without 
further  or  specific  provision  on  the  right  of 
inheriting  property,  and  In  that  case  two  of 
the  Judges  dissented  in  favor  of  the  natural 
father. 

And  in  Warren  t.  Ptescott,  84  Me.  483,  24 
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AtL  948,  17  L.  R.  A.  435,  30  Am.  St.  Rep.  370, 
the  statute  (Rev.  St  c.  67,  S  35)  provided  that, 
in  adoption,  "the  child  becomes,  to  all  In- 
tents and  purposes,  the  child  of  his  adopters, 
the  same  as  If  bom  In  lawful  wedlock,"  with 
two  exceptions,  which  were  held  not  to  make 
In  tavor  of  the  natural  parent 

But  we  do  not  consider  it  necessary  or 
desirable  to  pursue  the  many  and  various 
cases  bearing  directly  or  Indirectly  on  the 
Question  presented.  Much  of  the  apparent 
conflict,  as  stated,  will  be  found  to  arise 
from  the  dUTering  laws  applicable,  and  we 
think  It  safe  to  rest  our  decision  on  the  pro- 
visions of  our  own  statute,  which,  by  correct 
Interpretation,  confers  the  right  of  inherit- 
ance on  the  adopted  child,  and  not  on  the 
adopted  father. 

For  the  reasons  suggested  in  the  citation 
from  Rodgers,  supra,  there  Is  doubt  If  any 
change  in  our  law  on  the  subject  is  to  be 
desired;  certainly  not  beyond  the  modifica- 
tion as  it  prevails  in  the  legislation  of  Mas- 
sachusetts and  In  the  state  of  Indiana,  as  con- 
strued by  the  later  decisions.  But,  if  it  is 
otherwise,  the  dianges  required  must  be  re- 
ferred to  the  Oeneral  Assembly,  for  this 
question  of  the  devolution  of  property  by 
descent  and  distribution  Is  one  coming  en- 
tirely within  its  province.  In  re  Qarland 
Will,  160  N.  C.  555,  76  S.  E.  486 ;  Hodges  v. 
Lipscomb,  128  N.  C.  57,  38  S.  EL  281. 

There  is  no  error,  and  the  Judgment  in 
plaintiff's  favor  must  be  affirmed. 

Affirmed. 

a»  N.  c.  46)  — =- 

STEMMLER   v.   RANDOLPH   &   CUMBER- 
LAND RT.  CO.     (No.  402.) 

(Supreme  Court  of  North  (Carolina.    April  28, 
1815.) 

1.  RAIUtOADS    *=>480  —  OPBRATIOW  —  FiBES— 

BuBDEN  or  Pboof. 

In  an  action  against  a  railroad  for  the 
negligent  burning  of  plaintiCTs  laml>er,  where  it 
api>eared  that  the  lumber  had  t)een  piled  near 
defendant's  right  of  way,  which  its  servants 
had  been  engaged  in  burning  off,  the  burden  of 
proof  was  upon  defendant  to  show  that  it  ex- 
ercised due  care  and  used  all  reasonable  means 
to  prevent  the  spread  of  the  fire,  since  its  act 
in  burning  its  right  of  way  was  in  the  discharge 
of  a  duty  imposed  by  law,  while  the  proof  of 
any  efforts  to  prevent  the  spread  of  the  fire 
was  almost  entirely  in  the  keeping  of  defend- 
ant's servants. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1709-1716,  1733;  Dec  Dig.  «=» 
480.] 

2.  Railroads  «=9484— Opkbatioit  —  Fires  — 
Question  fob  Jury. 

In  an  action  against  a  railroad  for  having 
caa«ed  the  burning  of  plaintiBf's  lumber  piled 
near  its  right  of  way,  under  the  evidence,  ques- 
tion of  defendant's  negligence  held  for  the  jury. 
[P'd..  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  U  1740-1746;    Dec.  Dig.  «=3484.] 

Appeal  from  Superior  Court,  Moore  Coun- 
ty;  Ronntree,  Judge. 

Action  by  T.  W.  Stemmler  against  the  Ran- 
dolph  &   Cumberland  Railway   (Company  to 


recover  damages  for  the  destruction  of  the 
plaintifTs  lumber,  caused  by  fire  alleged  to 
have  been  set  out  by  the  defendant's  serv- 
ants on  the  right  of  way  and  communicated 
to  the  plaintiff's  lumber,  located  close  to  the 
right  of  way.  At  the  conclusion  of  the  evi- 
dence, the  court  sustained  a  motion  to  non- 
suit, and  the  plaintiff  appeals.     Reversed. 

U.  L.  Spence  and  H.  F.  Seawell,  both  of 
Carthage,  for  appellant.  Geo.  H.  Humber, 
of  Carthage,  for  appellee. 

BROWN,  J.  The  evidence  In  this  case 
tends  to  prove  that  the  section  foreman  and 
hands  of  the  defendant  were  engaged  in  burn- 
ing off  the  defendant's  right  of  way  near 
Parkwood;  that  the  lumber  of  the  plaintiff 
was  plied  near  the  right  of  way  at  said 
place,  and  that  the  bands  fired  the  debris  on 
all  sides  of  said  lumber,  and  then  left  one 
William  Graffenreed,  a  section  hand,  to 
watch  the  fire  and  protect  the  lumber,  the 
section  foreman  and  other  bands  going  away 
to  fire  other  parts  of  the  right  of  way,  and 
that  said  Graffenreed  left  the  lumber  unpro- 
tected and  went  away,  and  fire  soon  sprang 
up  in  the  lumber,  and  most  of  it  was  consum- 
ed thereby;  that  there  were  no  other  per- 
sons about  the  lumber  or  along  the  right  of 
way,  except  the  section  foreman  and  bands 
engaged  in  firing  the  right  of  way.  There 
was  further  testimony  as  to  the  value  of  the 
lumber. 

[1]  We  think  his  honor  erred  in  sustaining 
the  motion  to  nonsuit  The  defendant  was 
engaged  in  the  discbarge  of  a  duty  Imposed 
by  law  of  keeping  its  right  of  way  free  from 
combustible  matter.  To  do  so  necessitated 
the  burning  of  Its  right  of  way.  It  was  the 
defendant's  duty  to  exercise  reasonable  care 
when  it  puts  out  such  a  dangerous  agency  as 
fire.  We  think  the  burden  of  proof  is  neces- 
sarily on  the  defendant  to  show  that  It  ex- 
ercised such  care  and  used  all  reasonable 
mepns  and  precaution  to  prevent  the  fire 
from  spreading  from  its. right  of  way  and  in- 
juring the  property  of  adjacent  owners. 

The  proof  of  what  the  defendant  did  in 
order  to  prevent  the  spreading  of  fire  from 
its  right  of  way  is  almost  exclusively  within 
Its  own  knowledge  and  that  of  its  agents  and 
servants.  The  plaintiff  had  no  knowledge  of 
when  the  fire  was  set  out  and  no  opportu- 
nity to  guard  his  property.  The  plaintiff 
had  no  knowledge  of  what  precautions  were 
taken  by  the  defendant;  therefore,  we  think 
it  reasonable  to  hold  that  the  defendant 
should  assume  the  burden  of  satisfying  the 
Jury  that  it  took  all  reasonable  precautions 
when  its  agents  and  servants  undertook  to 
bum  off  its  right  of  way.  It  Is  said  in  the 
Book  of  Books  that: 

"If  fire  break  out  and  catch  in  thorns,  so 
that  the  stacks  of  com,  or  the  standing  com, 
or  the  field,  be  consumed  therewith;  be  that 
kindled  the  fire  shall  surely  make  restitution." 
Exodus,  22,  6. 
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Inasmnch  as  the  defendant  was  engaged 
In  the  discharge  of  a  duty,  we  will  not  hold 
It  to  the  rale  laid  down  In  the  Holy  Writ, 
because  that  would  be  to  make  it  an  insurer, 
but  we  think  It  Just  and  consistent  with  well- 
established  precedents  that  In  a  case  of  this 
kind  the  defendant  should  assume  the  bur- 
den of  proof  to  satisfy  the  Jury  that  it  used 
all  due  precautions  to  prevent  the  spread  of 
the  flre  and  injury  to  adjacent  property.  It 
1b  Incumbent  on  the  company  burning  olt  its 
right  of  way  always  to  guard  the  fire  along 
its  right  of  way  and  to  take  all  proper  pre- 
caution to  prevent  its  spreading  aa  long  as 
the  flre  exists.  Brlster  v.  Railroad,  84  Miss. 
33,  36  South.  142 ;   33  Cyc  1329. 

[2]  There  is  evidence  in  this  case  that  the 
defendant's  servants  started  the  flre  on  the 
right  of  way ;  that  it  was  not  properly  guard- 
ed by  them;  that  it  surrounded  the  plain- 
tiff's property,  in  consequence  of  which  the 
plaintiff  suffered  damage.  This  evidence 
may  not  be  sufiSclent  to  Induce  the  Jury  to 
flnd  the  defendant  guilty  of  negligence,  but 
it  should  have  been  submitted  to  them  un- 
der proper  instructions. 

New  tilaL 

(76  W.  Va.  70) 

KBRSBT  V.  KERSET  et  at 

(Supreme  CJourt  of  Appeals  of  West  '^rginia. 
March  23,  1916.) 

(ByUahiM  by  the  GwrtJ 

TB08TS  9=s>102— ENFOBCKUKNT  IK   BQUTTT  — 

AoQuisinoN  or  Pbopebtt. 

Where  obe  obtains  the  legal  title  to  proper- 
ty through  the  influence  of  a  relation  of  con- 
fidence and  trust,  under  such  circumstances  that 
he  ought  not  In  equity  and  good  conscience  to 
hold  and  enjoy  the  same  as  against  the  other 
party  to  the  relation,  equity  will  impress  the 
property  with  a  trust  in  favor  of  the  latter. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  153;  Dec.  Dig.  «8=»1(».] 

Api)eal  from  Circuit  Court,  Mercer  County. 

Suit  by  W.  W.  Kersey  against  J.  L.  Ker- 
sey and  others.  From  decree  for  plaln'tlff, 
the  defendant  named  appeals.    Afilrmed. 

Sanders  &  Crockett  and  Russell  S.  Ritz, 
all  of  Bluefleld,  for  appellant.  French  &  Bas- 
ley  and  Harold  A.  Ritz,  all  of  Bluefleld,  for 
appeUee. 

ROBINSON,  P.  By  this  suit  two  brothers 
are' in  contest  over  the  ownership  of  a  laun- 
dry. The  plaintiff  says  that  the  plant  and 
business  is  his.  The  defendant  quite  as  in- 
sistently says  that  it  belongs  to  him.  Each 
denies  that  the  other  has  any  right.  Tet  the 
record  plainly  enough  establishes  that  the 
claim  of  each  is  so  broad  as  not  to  be  Jost, 
and  that  the  chancellor  did  not  very  far  miss 
the  mark  of  sound  equity  when  he  rendered 
a  Judgment  herein  not  unlike  the  proverbial 
one  of  Solomon. 

The  object  of  the  bill  is  to  have  the  de- 
fendant enjoined  fropi  interfering  with  the 


plalntiflrs  possession  and  management  of  the 
property  and  business  and  to  have  the  plain- 
tiff declared  to  be  the  sole  owner  thereof. 
The  defendant,  claiming  to  be  the  sole  owner 
of  all  the  property  and  business,  was  pro- 
ceeding to  oust  the  plaintiff  therefrom  when 
the  suit  was  instituted.  The  court  has  de- 
creed to  each  a  particular  interest.  The  de- 
fendant has  appealed. 

It  is  essential  that  we  state  from  the  rec- 
ord only  such  of  the  facts  as  show  the  tme 
relation  of  the  parties  to  each  other,  and 
their  relation  to  the  property  involved.  This 
will  diacloee  the  meat  of  the  case. 

W.  W.  Kersey,  the  plaintiff,  and  one  Bent- 
ley,  as  partners,  several  years  ago  buUt  up  a 
laundry  business  in  Bluefleld.  Having  ac- 
quired real  estate  and  mortgaged  the  same, 
they  found  it  essential  to  the  promotion  of 
the  enterprise  that  they  turn  It  Into  an  In- 
corporated company.  Of  the  capital  stock  of 
fifteen  thousand  dollars,  each  took  shares  to 
the  amount  of  five  thousand.  The  remaining 
stock,  amounting  to  five  thousand  dollars, 
was  to  be  sold  to  others.  Three  of  these 
shares  were  sold  to  the  defendant  J.  £•■  Ker- 
sey, who  at  that  time  was  a  Justice  of  the 
peace  at  Bluefleld.  Other  small  amounts 
were  placed  here  and  there,  until  there  re- 
mained twenty-three  shares  unsold  in  the 
treasury  of  the  company.  FYlctlon  arose  be- 
tween W.  W.  Kersey  and  Bentley.  It  de- 
veloped into  an  effort  on  the  part  of  each  to 
get  control  of  the  corporation  by  baying  suf- 
ficient additional  stock,  so  as  to  oust  the 
other  from  participation  In  the  management. 
Discovering  that  Bentley  was  seeking  to  ob- 
tain control,  W.  W.  Kersey  sought  the  aid  of 
his  magistrate  brother.  Things  were  so  man- 
aged by  them  through  the  aid  of  a  third  par- 
ty that  the  remaining  twenty-three  shares  as 
weU  as  two  of  Bentley's  shares  passed  into 
their  control,  being  taken  over  in  the  name  of 
J.  Ik  Kersey.  This  gave  them  a  majority  of 
the  stock.  But  it  was  Bentley's  turn  next. 
Four  shares  of  his  stock  as  well  as  four 
shares  of  W.  W.  Kersey's  stock  had  been 
pledged  as  collateral  to  a  note  in  bank. 
When  the  note  matured,  Bentley  brought 
about  a  sale  of  the  collateral,  so  that  a  broth- 
er-in-law of  his  became  the  purchaser  ot  the 
same.  Bentley  did  this  by  keeping  from  W. 
W.  Kersey  the  fact  that  the  note  had  matur- 
ed and  that  a  sale  of  the  collateral  was  pend- 
ing. Prior  to  this,  J.  L.  Kersey  had  removed 
from  Bluefleld  to  Hinton,  where  he  was  man- 
aging a  hardware  business.  Again  W.  W. 
Kersey  sought  the  advice  and  aid  of  his 
brother.  Legal  proceedings  against  the  sale 
of  the  collateral  were  begun.  J.  Ij.  Kersey 
came  to  Bluefleld  to  assist  his  brother  in  re- 
gaining control  of  the  business.  He  sought  to 
purchase  shares  of  the  stock  from  other  par- 
ties, but  did  not  succeed  far  enough  to  re- 
gain control  for  his  brother  as  against  Bent- 
ley. Soon  thereafter  Bentley  suddenly  died. 
Iiater,  J.  L.  Kersey  succeeded  In  getting  in 
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from  Beniley's  brother-in-law  tbe  eight  shares 
of  stock  which  he  Jiad  purchased  at  the  sale 
of  the  same  as  collateraL  Thus,  again  the 
laondry  business  was  In  complete  control  of 
the  Kersey  Interests.  By  the  death  of  Bent- 
ley  the  enterprise  was  freed  from  the  fric- 
tion that  had  previously  existed  between 
those  interests  and  the  Bentley  interests. 
The  Kersey  stock  prevailed,  a  new  board  of 
directors  was  elected,  and  the  remaining 
Bentley  interests  were  excluded  from  the 
management. 

For  several  months  thereafter  W.  W.  Ker- 
sey continued  the  business.  His  brother,  liv- 
ing at  Hlnton,  rendered  only  such  aid  as  bis 
situation  afforded.  That  he  had  become  the 
adviser  of  his  brother  toward  saving  the  en- 
terprise from  control  by  the  Bentley  inter- 
ests, and  the  manager  of  the  financial  affairs 
tending  to  that  end,  plainly  appears.  But  It 
quite  as  clearly  appears,  that  he  had  been 
drawn  into  all  this  out  of  a  desire  to  protect 
Ms  brother  and  save  the  business  to  the  lat-. 
ter  as  against  the  Bentley  Interests.  Broth- 
erly interest,  rather  than  attractive  financial 
investment,  brought  him  into  the  matter.  He 
was  not  a  laundryman.  At  no  time  was  he 
directly  connected  with  this  laundry  business. 

While  J.  Ii.  Kersey  was  regaining  control 
of  the  stock,  he  deemed  it  best  to  take  from 
W.  W.  Kersey  a  transfer  of  the  stock  which 
the  latter  held.  He  states  that  his  reason 
for  this  was  that  he  did  not  believe  his 
brother  competent  to  handle  the  financial  af- 
fUrs,  and  that  in  order  properly  to  handle 
them,  it  was  necessary  for  him  to  have  the 
stock  In  his  name.  He  says  that  his  brother 
was  leaving  the  stock  certificates  lying 
around  where  anyone  could  obtain  them.  So 
at  the  request  of  J.  It.  Kersey,  his  brother 
transferred  to  him  forty  shaj^s,  retaining 
only  five.  As  the  stock  then  stood,  it  was 
considered  worthless  in  actual  money  val- 
ue, sun  J.  h.  Kersey  executed  his  note 
to  W.  W.  Kersey  for  a  sum  represent- 
ing the  stock.  It  Is  conceded  that  the 
understanding  between  the  parties  was  that 
the  note  was  not  to  be  paid,  that  the  stock 
was  to  be  returned  to  W.  W.  Kersey  if  they 
were  successful  in  making  it  valuable,  and 
that  in  any  event  the  note  was  to  be  destroy- 
ed. That  3.  L.  Kersey  held  the  forty  shares 
of  stock  in  trust  for  his  brother  can  not  be 
gainsaid.  He  took  it  over  to  aid  the  efforts 
into  which  he  had  been  drawn  for  the  pro- 
tection, of  his  brother,  as  well  as  to  aid  ef- 
forts whidi  by  reason  of  his  having  been 
drawn  into  the  matter  were  now  necessary 
for  his  own  protection.  In  a  sense  he  had 
become  the  partner  of  his  brother.  The  pri- 
mary object  of  that  in  the  nature  of  a  part- 
nership between  them  was  to  protect  W.  W. 
Kersey  from  being  ousted  by  the  other  inter- 
ests and  thus  losing'  all  efforts  and  money  he 
had  put  in  the  business.  Later  their  joint 
relation  developed  into  one  having  for  its 
object  the  saving  of  the  efforts  and  money 
they  bad  both  put  in  on  the  former  score. 


They  were  working  together,  for  one  another. 
The  relation  was  one  of  mutual  trust,  con- 
fidence, and  protection-- one  not  unnatural 
for  brothers. 

Though  the  Kerseys  obtained  control  of 
the  laundry  plant  and  business,  large  Indebt- 
edness secured  by  deed  of  trust  liens  was 
hanging  over  the  same.  This  indebtedness 
for  a  time  they  carried.  Later,  the  property 
was  allowed  to  go  to  sale  under  the  deeds  of 
trust.  It  was  bought  on  behalf  of  the  Kee- 
seys,  as  we  decide  from  the  record,  though 
J.  L.  Kersey  claims  that  it  was  purchased  for 
himself,  while  W.  W.  Kersey  claims  that  it 
was  purchased  wholly  on  his  behalf.  It  was 
bought  at  a  very  advantageous  figure.  In- 
deed the  Kerseys  planned  that  the  sale  should 
come  th^r  way  and  succeeded  well  In  that 
regard.  All  other  interests  were  of  course 
foreclosed  by  the  sale.  The  purchase  gave 
them  the  property  independent  of  all  others, 
so  that  they  might  take  a  new  start  with 
much  more  hope  of  saving  the  efforts  and 
money 'they  had  theretofore  Invested.  The 
title  was  taken  in  the  name  of  Pollock,  an 
ofllcer  of  the  bank  which  advanced  the 
amount  necessary  to  pay  the  purchase  mon- 
ey. In  other  words,  the  title  was  held  by 
Pollock  as  security  for  the  loan.  Writings  in 
this  behalf  attested  that  when  the  money 
was  fully  paid,  FoUock  was  to  transfer  the 
title  to  J.  L.  Kersey.  The  note  for  the  loan 
was  given  in  his  name.  It  is  upon  this  pur- 
chase in  the  name  of  X  L.  Kersey  and  the 
giving  of  an  obligation  therefor  in  his  name, 
that  he  bases  his  claim  as  sole  owner  of  the 
property. 

After  the  purchase  of  the  property  the 
laundry  business  was  continued  uiider  the  di- 
rect management  of  W.  W.  Kersey  as  before. 
J.  L.  Kersey  continued  In  business  at  Hlnton. 
Thus  matters  went  on  trom  the  latter  part 
of  1011  to  the  early  part  of  1813.  The  rela- 
tion which  had  grown  up  between  the  parties 
in  regard  to  the  laundry,  continued.  The 
correspondence  between  them  during  this  time 
shows  the  same  brotherly  desire  to  aid  each 
other  in  making  the  business  a  success.  At 
no  time  did  J.  L.  Kersey  say  anything  or 
assume  any  part  that  would  lead  W.  W.  Ker- 
sey to  think  that  he  claimed  sole  ownership, 
or  that  the  latter  was  merely  in  the  employ- 
ment ot  the  former.  The  business  began  to 
be  successful,  and  W.  W.  Kersey  from  the 
proceeds  thereof  was  meeting  payments  on 
the  purchase  money  loan. 

During  the  year  1913  some  questions  arose 
between  the  parties  as  to  their  respective  in- 
terests. In  a  letter,  W.  W.  Kersey  said  to 
his  brother: 

"I  also  think  that  we  should  come'  to  some 
nnderstandinE  about  the  business  and  incorpo- 
rate, as  the  shape  things  are  In  at  present,  might 
place  me  in  an  embarrassing  position,  shoi^  "'7' 
thing  happen  to  you  financially  or  otherwiseT* 

Clearly  we  see  that  he  had  reference  to  the 
fact  that  title  to  the  property  was  held  by 
J.  L.  Kersey.  In  reply  to  this,  J.  Ii.  Kersey 
said: 
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"In  re^rd  to  personal  settlement,  I  think  it 
is  the  thing  to  do,  and  will  aslc  that  you  go  over 
the  plant  and  property  and  figure  out  (iie  best 
way  to  arrange  it  and  tell  me  your  plans  and  I 
will  come  over  next  month  and  fix  it  up.  I  be- 
lieve to  incorporate  new  company  would  be  saf- 
est and  best  way  to  do  it  and  issue  stock  for 
each  one's  interest" 

Here  is  a  plain  admission  that  W.  W.  Ker- 
sey had  an  interest  in  the  "plant  and  prop- 
erty." Prior  to  the  writing  of  these  letters, 
J.  li.  Kersey,  writing  to  his  father  alrant  the 
purchase  of  the  real  estate  at  the  sale  under 
deeds  of  trust,  said: 

"Before  the  sale  took  place  I  made  arrange- 
ments with  Mr.  Mann  to  put  up  the  money  to 
bity  it  in  at  sale,  and  allow  us  to  pay  his  Bank 
$100.00  per  month  until  we  paid  off  the  amount 
of  money  borrowed.  I  consider  this  real  es- 
tate deal  the  only  one  that  saved  the  business  for 
us.  *  *  *  The  purchase  and  terms  of  pay- 
ment on  the  building  was  arranged  entirely  by 
me,  and  I  know  positively  that  through  a  plan 
that  I  carried  into  effect  on  day  of  sale  of  the 
building  that  we  got  it  for  $1300.00  less  than  it 
would  have  otherwise  cost" 

In  another  connection,  speaking  ot  W.  W. 
Kersey  he  says: 

"Will  has  threatened  several  times  the  past  3 
years  while  we  were  having  financial  troubles  to 
desert  the  plant  and  leave  the  country,  and 
through  fear  of  this  I  have  pledged  ail  I  had  to 
finance  and  save  the  business  and  now  when  the 
storm  is  over,  tell  me  I  have  no  interest  in  it, 
and  not  so  much  as  thank  me  for  saving  him, 
or  his  original  investment  in  which  I  bad  one 
half  interest,  which  has  been  concealed  to  tiiis 
day  by  WUL'' 

In  this  letter  he  also  tells  his  father  that 
In  a  recent  meeting  with  his  brother  the  lat- 
ter had  "denied  that  there  was  ever  any 
partnership  existing,"  and  bad  claimed  to 
own  the  business  as  a  whole. 

The  parties  made  no  adjustment  of  the 
matter.  Things  went  on  as  before  until  the 
early  part  of  1914.  Dp  to  that  time,  W.  W. 
Kersey  oat  of  the  inroceeds  of  the  business 
had  paid  more  than  half  of  the  note  given 
for  the  purchase  money.  J.  U  Kersey  did 
not  put  his  individual  money  into  the  pur- 
chase taken  In  his  name.  The  business  was 
paying  oIT  the  purchase  money  loan.  But 
now  differences  between  the  brothers  caused 
a  complete  break  of  the  mutual  helpfulness 
that  had  existed  between  them  during  the 
troublous  times  of  the  laundry  enterprise. 
Like  men  do,  but  as  brothers  never  should, 
each  became  Insistent  in  his  claim  and  ex- 
tended it  further  than  was  actually  just,  in 
resistance  to  the  claim  of  the  other.  W.  W. 
Kersey  took  the  position  that  J.  I*  Kersey 
had  simply  been  acting  for  him  in  every 
transaction,  and  brought  this  suit  to  settle 
his  title  as  sole  owner  of  the  property  and 
business.  Then  it  was  that  J.  L.  Kersey  for 
the  first  time  claimed  to  be  the  sole  owner 
of  the  property  and  business.  He  meets  the 
claim  of  the  plaintiff  by  saying  that  he  holds 
title  to  the  property  by  his  purchase  at' the 
sale,  that  he  altered  Into  no  agreement  to 
hold  the  title  for  the  plaintiff,  and  that  if 
there  had  been  such  verbal  agreement  in 
that  regard  as  is  alleged,  the  same  Is  invalid 


under  the  statute  of  frauds.  By  the  decree 
the  court  has  vittually  found  the  parties  to 
have  been  partners  in  the  purchase  of  the 
property  and  the  business  carried  on  subse- 
quently thereto.  On  a  basis  of  the  stock 
held  in  the  old  company  by  each,  which  they 
set  out  to  shield  by  the  purchase  of  the 
property  and  a  continuation  of  the  business, 
the  decree  gives  ♦»/t»  to  the  plaintiff  and 
"/it  to  the  defendant  Though  the  plain- 
tiff says  he  did  not  get  his  due  proportion, 
he  is  content  with  the  decree.  The  defend- 
ant, however,  by  this  appeal  continues  his 
contention  tor  the  sole  ownership  of  the 
property  and  business. 

It  is  true  that  by  the  original  bill  the  plain- 
tiff sought  to  make  a  case  upon  the  theory 
that  by  an  express  verbal  agreement  the  de- 
fendant acted  in  the  purchase  of  the  prop- 
erty solely  for  the  plaintiff.  But  by  the 
amended  bill  the  plaintiff  sufficiently  asks 
the  court  to  decree  him  such  interest  as  the 
case  may  entitle  him  to.  The  argument 
that  this  makes  a  new  case  Is  not  tenable. 
The  amended  bill  Is  in  place.  Such  rights 
as  the  plaintiff  has,  may  properly  be  decreed 
to  him.  The  defendant  submits  that  no 
agreement  on  his  part  to  hold  title  for  the 
plaintiff  has  been  established,  and  that  even 
if  such  agreement  appeared,  it  is  not  en- 
forceable under  the  statute  of  frauds,  which 
has  been  pleaded.  True  it  Is,  that  the  ex- 
press agreement  alleged  In  the  original  bill, 
that  the  defendant  was  to  take  and  hold 
title  to  the  property  as  a  whole  for  the  plain- 
tiff, has  not  been  established.  If  it  had  been 
established,  and  the  case  was  merely  based 
on  that,  with  no  such  equity  as  we  find  ap- 
pearing. It  may  be  that  the  statute  of 
frauds  would  apply.  The  rights  of  the 
plaintiff,  however,  present  themselves  to  us 
in  different  phase  from  any  based  on  an  ex- 
press agreement.  Out  of  the  facts  and  cir- 
cumstances an  ImpUed  trust  arises  in  favor 
of  the  plaintiff.  The  statute  of  frauds,  re- 
lied on  by  the  defendant.  Is  not  Involved.  It 
can  have  no  application  to  such  a  trust  as 
we  find  here. 

That  the  defendant  purchased  and  took 
title  to  the  property  and  business  in  behalf 
of  both  himself  and  his  brother,  is  clear. 
That  he  did  it  in  furtherance  of  mutual 
protection  against  total  loss  upon  their  pre- 
vious Investment  In  the  eld  company.  Is 
equally  clear.  The  defendant  evidently  so 
recognized  it  all  along,  before  the  purchase 
and  after.  We  have  seen  that  in  letters  to 
his  brother  and  to  his  father  he  considers 
that  In  the  purchase  of  the  property  he  act- 
ed for  both.  These  letters  prove-  how  he 
understood  the  matter  at  the  time  he  was 
purchasing  and  taking  the  title.  Besides, 
the  circumstances  which  led  up  to  the  pur- 
chase are  of  themselves  sufficient  to  prove 
that  the  defendant  could  have  had  no  other 
intention  when  he  bought  in  the  property 
and  took  title  In  his  own  name,  than  the  car- 
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rylng  out  of  a  plan  Impliedly  agreed  upon  j 
by  blm  and  his  brother  whereby  they  might 
mutaally  save  themselves  from  the  loss  of 
their  Interests  in  the  old  company.  There 
Is  not  a  circumstance  to  indicate  that  he  in- 
tended otherwise.  In  view  of  his  former 
readiness  to  come  into  this  affair  of  the 
laundry,  a  bnsiness  not  In  his  line,  and  to 
act  therein  for  the  protection  of  his  brother 
as  against  threatened  ousting  by  strangers, 
we  can  not  In  reason  accuse  him  of  inten- 
tion to  practice  the  very  same  arts  of  oust- 
ing on  his  brother  that  be  had  sought  to 
shield  that  brother  from. 

Out  of  the  circumstances  under  which  the 
property  was  purchased  both  of  the  parties 
were  bound  In  reason  and  good  faith  to  each 
other  to  intend  that  the  purchase  was  made 
for  their  mutual  advantage  and  protection. 
Each  had  an  equity  In  the  property  before 
the  sale.  For  a  long  time  they  had  worked 
together  to  the  end  that  their  investments 
might  be  saved.  Each  had  the  right  to  be- 
lieve that  the  other  was  still  acting  to  the 
same  end.  Nothing  had  transpired  to  alter 
the  relation.  In  confidential  reliance  on 
each  other,  one  with  ability  to  solve  the 
financial  difficulties  and  the  other  with  abil- 
ity to  run  the  laundry  business  when  the 
financial  difficulties  were  solved,  they  were 
working  together  to  the  end  that  what  each 
bad  put  into  the  old  company  would  be  saved 
by  a  purchase  of  the  plant  and  a  continua- 
tion of  the  business  by  tbem.  There  Is  not 
an  inference  that  either  one  of  them  meant 
to  deprive  the  other  of  the  hope  of  such  end 
at  the  time  the  purchase  of  the  plant  was 
made,  nor  for  months  thereafter.  In  the 
old  affairs  they  had  acted  as  partners  for 
their  mutual  good.  In  the  purchase  and 
continuation  of  the  bnsiness  they  were  still 
80  acting.  Jointly  they  were  holding  on,  con- 
tinuine  and  buUdlne  ud  their  original  eq- 
uities ther^n.  They  were  more  than  part- 
ners; they  were  brothers.  The  relationship 
betweoi  them  was  a  oonfldential  one — a 
tmst. 

Wben  the  defendant  took  titie  to  the  prop- 
erty he  was  a  trustee  for  the  plaintiff.  His 
trusteeship  extended  over  the  property  he 
purchased.  It  came  within  the  scope  of  the 
object  of  their  Joint  dealings  together.  Not 
only  was  he  a  trustee  because  of  the  relation 
to  which  we  have  referred  above,  but  he  held 
forty  shares  of  the  plalnturs  stock  as  trus- 
tee, for  the  very  object  of  protecting  It  We 
have  seen  that  this  stock  came  into  his  keep- 
ing merely  as  a  trustee  to  hold  and  protect 
the  same.  He  could  not  buy  in  the  property 
for  himself  and  thereby  shield  his  own  in- 
vestment alone,  when  he  had  assumed  by 
the  transfer  of  his  brother's  stock  to  him  to 
protect  it  also.  He  was  still  under  that 
trust.  Equity  will  not  permit  him  to  violate 
it.  The  fact  dwelt  upon  in  the  argument 
that  all  the  stock  became  valueless  by  the 
sale  can  not  avail  here.    In  one  sense  thie 


stock  did  become  valueless.  In  an  equitable 
sense  it  did  not.  The  purchase  protected  the 
investment,  though  the  stock  representing  the 
Investment  lost  Its  form. 

Under  the  circumstances  appearing  herein 
the  holdings  In  Henderson  v.  Henrle,  68  W. 
Va.  562,  71  S.  E.  172,  34  I*  E.  A.  (N.  S.)  628, 
Ann.  Cas.  1912B,  318,  and  similar  cases,  do 
not  apply.  We  have  not  merely  the  taking 
of  tiUe  by  one  on  express  verbal  agreement 
to  hold  for  another.  This  case  Involves  an 
equity  In  the  plaintiff — a  trust  clearly  aris- 
ing in  his  favor  in  the  very  property  held  by 
the  defendant  Applicable  here  Is  the  fol-^ 
lowing: 

"If  one  party  obtains  the  legal  title  to  proper- 
ty, not  only  by  fraad  or  by  violation  of  confi- 
dence or  of  fiduciary  relations,  but  in  any  other 
unconscientious  manner,  so  that  he  can  not  equi- 
tably retain  the  property  which  really  belongs  to 
another,  equity  carries  out  its  theory  of  a  double 
ownership,  equitable  and  legal,  by  impresaing  a 
constructive  trust  upon  the  property  in  favor  ot 
the  one  who  is  in  good  conscience  entitled  to  it 
and  who  is  considered  in  equity  as  the  benefi- 
cial owner."  1  Pomeroy's  Equity  Jurisprudence 
(3d  Ed.)  {  156. 

As  we  have  said,  the  relation  between  the 
parties  was  not  unlike  that  between  part- 
ners. Impliedly  there  arose  a  sort  of  part- 
nership agreement  between  the  plaintiff  and 
the  defendant  the  object  of  which  we  have 
already  set  forth.  Within  that  object  came 
the  purchase  of  the  property.  The  relatidn 
between  the.  patties  was  such  that  the  one 
could  not  act  within  the  scope  ot  the  Im- 
plied agreement  or  toward  the  end  sought 
without  acting  for  the  other  as  well  as  him- 
self. Where  the  purchase  of  certain  real 
estate  is  within  the  object  of  a  partnership, 
the  partner  who  buys  and  takes  tlUe  there- 
for in  his  own  name  does  so  for  the  part- 
nership, even  though  he  Invests  his  own 
fands.  Any  other  view  would  allow  him  to 
violate  the  fiduciary  relation.  It  he  does 
undertake  so  to  violate  it,  "a  court  of  equity 
imposes  the  trust  so  as  to  nullify  the  breach 
of  confidence."  13  Harvard  Law  Review, 
458.  It  is  elementary  that  one  partner  must 
exercise  scrupulous  good  faith  toward  the  oth- 
er In  all  matters  within  the  scope  of  the 
partnership.  That  principle  applies  as  well 
to  other  similar  confidential  relations. 

The  defendant  has  the  legal  title  through 
the  influence  of  confidence  and  trust  The 
parties  were  not  dealing  with  each  other  at 
arm's  length.  The  case  Is  not  simply  one 
ot  the  violation  of  a  verbal  agreement  to 
hold  title  tor  another.  In  such  case,  equity 
follows  the  law.  But  this  case  Involves  a 
wholly  Independent  equity.  To  allow  the  de- 
fendant to  deny  the  plaintiff  any  Interest  In 
the  property  would  be  to  sanction  a  fraud 
on  the  part  ot  the  former.  It  would  convert 
a  confidential  relation  Into  an  implement  of 
fraud.  In  no  way  wiU  a  court  ot  equity 
countenance  fraud.  Upon  the  whole  this 
case  is  determinable  by  the  principle  that 
where  one  obtains  the  legal  title  to  property 
through  the  Influence  of  a  relation  of  con- 
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fldence  and  tmst,  under  snch  drcmnstances 
that  he  ought  not  In  equity  and  good  con- 
science to  bold  and  enjoy  the  same  as  against 
the  other  party  to  the  relation,  equity  will 
Impress  the  property  with  a  trust  in  favor 
of  the  latter.    Perry  on  Trusts,  1 166. 

The  case  la  so  clearly  within  the  infinite 
variety  of  justice  which  a  court  of  equity 
administers  that  we  have  no  doubt  as  to  the 
stability  of  the  decree  complained  of  on  this 
appeaL  It  appears  that  the  plaintUf  was 
entitled  to  a  larger  interest  than  the  decree 
gives  him.  But  he  does  not  complain,  and 
we  have  no  province  in  that  particular.  An 
order  will  be  entered  affirming  the  decree. 

I.XMOH,  J,  absent 


(78  W.  v«. »«) 

FBXMIER  T.  LOBAMA  B.  CO.     (No.  2635.) 

(Bapreme  Court  of  Appeals  of  Weat  Virginia. 
March  30, 1916.) 

(Bvllabu*  by  the  Court.) 

1.  UlIAIi  4S3166— DsirtTBREB  TO  EVIDENCB. 

Under  rules  applicable  to  new  trials,  the 
court  may  on  motion  of  the  party  injuriously 
affected  set  aside  a  demurrer  to  evidence  joined 
in  by  the  demurree,  and  award  him  a  new  triaL 
[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
nig.  H  354-356;  Dec.  Dig.  «=»156.] 

2.  Nkw  Tbiai.  «s>96,  99— Gbottnds— SuBPBisK 

— EVIDCMOK. 

But  good  ground  for  such  action,  after  ver- 
dict, is  not  shown  by  affidavit  showing  surprise 
at  the  evidence  of  the  adversary  party  on  the 
issaes  joined,  and  affidavits  of  other  witnesses 
whose  evidence  by  proper  diligence  might  have 
been  obtained,  and  whose  evidence  is  substan- 
tially cumulative  of  other  testimony  introduced 
on  toe  trial.  A  party  so  surprised  if  be  would 
protect  his  interests  must  at  once  move  for  a 
continuance,  suffer  a  nonsuit  or  take  some  other 
steps  to  protect  his  interests,  and  not  take  the 
chances  of  an  adverse  verdict  and  thereafter 
resort  to  a  motion  for  a  new  trial  as  a  means 
of  correcting  his  mistake. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  Si  172,  190-194,  201,  207 ;  Dec.  Dig. 


«=>g6,  99.] 

3.  Affeai,  ano  Ebbob  «=»1178— Dibposixion 
OF  Cause— Ebbonkous  Rxtuno  oh  Dei£ub- 

BEB. 

Where  on  demarrer  to  evidence  and  volun- 
tary joinder  therein  by  the  demurree  the  trial 
court,  on  motion  of  the  demurree,  erroneously 
permits    withdrawal   of    the    joinder,    and    on 

f rounds  of  snrprise,  and  newly  discovered  evi- 
ence,  erroneously  sets  aside  the  demurrer  to  the 
evidence  and  awards  the  demurree  a  new  trial 
on  all  issues,  this  court  on  reversal  of  the  judg- 
ment will  remand  the  case  to  the  circuit  court 
for  judgment  on  the  demurrer  to  the  etfdence, 
and  for  farther  proceedings  to  be  had  therein. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4604-4620;   Dec.  Dig.  <S=> 

Error  to  Circuit  Court  Ritchie  County. 

Action  by  B.  B.  Lw  Frymler  against  the 
Lorama  Railroad  Company.  Judgment  for 
plaintlfF,  and  defendant  brings  error.  Re- 
versed and  remanded. 


S.  A.  Powell,  of  HarrisvUle,  and  Thos.  P. 
Jacobs,  of  New  HartlnsvlUe,  for  plaintlfC  in 
error.  Adams  &  Cooper  and  R.  S.  Blair,  all 
of  HarrisvUle,  for  defendant  in  error. 

MILiLEEt,  J.  In  an  action  on  tbe  case  for 
negligently  setting  out  the  fire  which  de- 
stroyed plaintiff's  oil  well  derrick,  tank  house, 
oil  tank,  and  oil.  therein,  and  other  oil  well 
equipments,  the  defendant  below,  demurrant 
to  the  evidence,  assigns  and  relies  on  the  fol- 
lowing as  errors  calling  for  reversal  of  the 
judgment:  (I)  Permitting  the  plaintiff  to 
withdraw  his  Jotbder  in  said  demurrer;  (2) 
reading  the  affidavits  of  John  Denning  and 
B.  W.  Peebles  in  support  of  plaintiff's  motion, 
to  withdraw  said  joinder  and  to  set  aside  tbe 
demurrer;  (3)  failure  to  take  tbe  case  on 
said  demurrer  and  render  judgment  thereon ; 
(4)  giving  to  the  Jury  plaintiff's  three  sever- 
al instructions,  and  (5)  setting  aside  tbe 
whole  of  the  proceedings  on  said  demurrer 
and  awarding  plaintiff  a  new  trial. 

On  the  demurrer  to  the  evidence  and  the 
instructions  complained  of,  tbe  jury  rendered 
a  conditional  verdict  for  the  plaintiff,  if  the 
law  on  the  demurrer  should  be  for  him,  and 
$1,400.00  damages,  and  for  the  defendant  If 
the  law  thereon  should  be  for  it  Upon  the 
return  of  said  verdict  demurrant  entered  a 
motion  to  set  the  same  aside,  (a)  because 
contrary  to  the  law  and  evidence;  (b)  be- 
cause of  erroneous  instructions  given,  and 
(c)  because  the  amount  of  the  verdict  was 
excessive.  And  on  the  argument  of  the  de- 
murrer to  the  evidence  and  defendant's  mo- 
tion to  set  aside  the  verdict,  at  a  subsequent 
term,  plaintiff  joined  In  said  motion  to  set 
aside  the  verdict,  and  entered  his  motion  to 
withdraw  his  joinder,  supported  by  the  af- 
fidavits aforesaid,  which  the  court  permitted 
him  to  file,  and  thereupon  set  aside  the  de-' 
murrer  and  awarded  a  new  trial  (»  all  Is- 
sues. 

It  Is  argned  on  behalf  of  defendant  com- 
pany that  as  plaintiff  joined  in  its  motion 
to  set  aside  the  verdict  and  as  neither  party 
complained  of  the  ruling  of  the  court  there- 
on, it  was  the  duty  of  the  court  below  to 
have  empanelled  a  jury  to  re-assess  the  dam- 
ages, and  to  have  entered  such  judgment  on 
the  demurrer  to  the  evidence  as  would  have 
been  proper.  But  notwithstanding  this  prop- 
osition of  counsel,  we  are  asked  to  reverse 
the  judgment  below  permitting  withdrawal 
of  plaintUTs  joinder,  and  to  pronounce  judg- 
ment upon  the  demurrer  in  its  favor  and 
that  the  plaintiff  take  nothing  by  bis  action. 
Our  opinion  is  that  unless  both  parties  are 
bonnd  by  the  court's  action  on  their  motion 
for  a  new  trial  neither  should  be  bound  there- 
by. True  the  purpose  of  defendant's  motion 
for  a  new  trial  was  not  intended  to  disturb 
its  demurrer  to  the  evidence ;  but  to  obtain 
a  new  trial  on  the  question  of  damages,  and 
on  tbe  ground  that  the  amount  of  the  ver- 
dict was  excessive.    On  the  other  hand  the 
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evident  purpose  of  plaintiff  In  Joining  In  de- 
fendant's motion  for  a  new  trial  was  In  aid 
of  Us  motion  to  withdraw  his  Joinder  In 
the  demnrrer,  and  to  set  aside  the  demurrer 
and  for  a  new  trial  on  all  the  Issues,  based 
on  snrprlse  and  the  newly  discovered  evi- 
dence of  the  witnesses  Denning  and  Peebles. 

As  we  understand  It  the  proposition  of  de- 
fendant's counsel  now  Is  that  we  should  re- 
verse the  Judgment  below,  disregard  the  ver- 
dict of  the  Jury,  and  pronounce  Judgment  In 
Its  favor  on  the  demurrer  to  the  evidence, 
because,  as  they  view  the  evidence,  the  al- 
leged negligence  of  the  defendant  has  not 
been  proven. 

As  we  view  the  evidence  the  motion  of  the 
demurrant  to  net  aside  the  verdict  as  exces- 
sive was  not  well  founded.  The  verdict  as 
to  the  amount  of  damages  finds  full  support 
In  the  evidence,  and  no  evidence  has  been 
pointed  oat  In  the  briefs  or  arguments  of 
counsel  supporting  the  contrary  view.  Nor 
do  we  find  error  In  plaintiff's  Instructions 
Justifying  the  court  in  setting  aside  the  ver- 
dict Tile  trial  court  might  have  Ignored  the 
verdict  of  the  Jury,  for  the  time  being,  and 
pronounced  Judgment  on  the  demurrer  to  the 
evidence,  and,  If  ta  favor  of  the  demurrant. 
Judgment  of  nU  capiat  could  have  been  al- 
tered ;  but,  if  for  the  demurree,  another  Jury 
could  have  been  empanelled  to  assess  the 
damages,  if  found  excessive. 

Wherefore,  we  are  of  opinion  t^at  the  con- 
trolling questions  presented  here  are,  first, 
did  plaintiff  present  a  proper  case  for  with- 
drawal of  his  Joinder  to  the  demurrer,  and 
tat  a  new  trial  based  on  newly  discovered 
evidence,  and  If  not,  second,  was  negligence 
of  the  defendant  shown  entitling  plaintiff,  on 
the  demurrer  to  the  evidence,  to  Judgment 
thereon,  and  for  the  amount  <yC  the  damages 
assessed  by  the  Jury? 

[1]  On  the  first  question  It  la  well  settled 
by  our  decisions,  that  on  such  proper  show- 
ing as  would  entitle  a  party  to  a  new  trial. 
If  the  verdict  of  the  Jury  was  against  him, 
the  trial  court  has  Jurisdiction  to  set  aside 
the  demurrer  to  the  evidence  and  award  him 
a  new  trial,  and  that  the  rule  applicable  to 
new  trials  is  properly  applied  in  such  cases, 
and  that  the  rule  of  new  trials  is  applicable 
also  where  the  case  has  not  been  properly 
developed  and  the  court  can  see  that  other 
evidence  In  fact  exists,  and  that  through 
some  misconception  of  the  law  applicable  to 
the  case,  or  through  some  surprise,  accident, 
or  oversight.  Justice  demands  a  new  trial, 
and  that  the  party  Injured  be  permitted  to 
fully  present  his  case.  Peabody  Ins.  Co.  v. 
Wilson,  29  W,  Va.  528,  2  S.  B.  888;  Cook  v. 
Balelgh  Lumber  Co.,  82  S.  E.  327 ;  La  Belle 
Iron  Works  v.  Quarter  Savings  Bank,  82  S. 
B.  614,  620;  Fairfax's  Adm'r  v.  Lewis,  11 
Leigh  (38  Va.)  233. 

As  already  noted,  plaintiff's  only  ground 
for  withdrawing  his  Joinder,  and  for  a  new 
trial,  was  surprise  and  the  newly  discovered 
evidence  of  Denning  and  Peebles.    The  sur- 


prise was  occasioned  by  the  evidence  of  de- 
fendant's witness  Charley  Taylor,  to  the  ef* 
feet  that  on  the  morning  of  the  day  idaln- 
tlff's  property  was  destroyed  he  noticed  smne 
smoke  back  and  south  of  plaintiff's  weU, 
next  to  a  clearing  on  Dennlng's  farm,  and 
next  to  Dennlng's  house.  He  was  one  of 
defendant's  trainmen,  and  swore  that  he 
observed  this  smoke  while  running  from 
Pennsboro  to  HarrisvUle,  and  as  he  crossed 
the  railroad  bridge  over  Hughes  River  and 
while  rounding  the  hill  between  the  river  and 
the  long  trestle  in  the  vldnlty  of  the  well. 
His  evidence  on  croes-ezamlnatl(xi  also  tend- 
ed to  show  there  waS'  a  clearing  on  the  Den- 
ning 'farm,  a  pine  brush  thicket  which  had 
been  or  was  being  cleared  out,  but  he  could 
not  testify  positively  that  clearing  was  being 
done  there  on  the  day  of  the  fire,  or  that 
the  smoke  he  saw  actually  came  from  that 
clearing.  But  he  described  the  smoke  as  ap- 
parently coming  from  that  direction.  He  tes- 
tified also  that  there  was  a  road  running  up 
from  under  the  long  trestle  and  on  the  Da- 
vis farm,  and  between  the  well  and  the  Den- 
ning land.  He  had  never  b^n  up  there  and 
did  not  know  how  far  the  well  was  from  the 
clearing  referred  to.  This  evidence  was  the 
only  evidence  tending,  to  account  for  Oie  ori- 
gin of  the  fire,  otherwise  than  from  the  lo- 
comotives of  the  defendant  operated  in  the 
vldnlty  of  and  near  to  the  well,  and  the 
setting  out  of  fire  by  them  in  the  vicinity  of 
the  well  on  that  day. 

[2]  The  rule  of  our  decisions  based  on 
surprise  and  newly  discovered  evidence  is, 
that  the  new  evidence  must  hav6  been  discov- 
ered since  the  former  trial;  that  by  reason- 
able diligence  such  evidence  could  not  have 
been  secured  before  the  trial;  that  the  evi- 
dence Is  material  and  not  merely  cumula- 
tive, corroborative  or  collateral,  and  such 
as  ought  on  another  trial  to  produce  an 
opposite  result  on  the  merits.  Carder  v. 
Bank,  34  W.  Va.  38,  41,  11  8.  BL  716,  and 
cases  cited. 

Has  plaintiff  brought  himself  within  these 
rules  is  the  question  presented.  We  arc  of 
opinion  that  he  has  not  done  so.  We  think 
plaintiff  must  reasonably  have  anticipated 
that  defendant  would  aideavor  to  show  if 
possible  that  the  fire  destroying  his  prop- 
erty originated  from  aources  other  than 
the  negligent  operation  of  its  locomotives. 
We  must  assume  that  plaintiff  Investigated 
the  cause  of  the  fire  about  the  time  his 
property  was  destroyed.  Peebles  was  hla 
representative,  and  was  present  at  the  well 
on  the  morning  of  the  day  of  the  fire,  and 
was  well  acquainted  with  all  the  facts  sur- 
rounding the  well  at  that  time;  and,  though 
summoned  by  defendant,  plaintiff  could  not 
be  excused,  after  verdict,  for  failure  to 
summon  this  witness,  or  procure  bis  evidence 
before  submitting  the  case  to  the  Jury.  Be- 
sides, after  Taylor  testified,  plaintiff  did  in- 
troduce one  or  two  witnesses  to  prove  that 
there  was  no  clearing  going  on  on  the  Den- 
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nlng  farm  the  day  of  the  fire.  One  witness 
living  in  the  neighborhood,  and  well  ac- 
quainted with  conditions,  swore  that  accord- 
ing to  his  recollection  one  Rymer  had  clear- 
ed the  pine  thicket  some  two  or  three  years 
before  the  flre  in  question,  and  before  D&n- 
ning  purchased  the  farm,  that  though  Den- 
ning had  done  some  clearing  after  he  pur- 
chased the  farm,  witness  was  pretty  sure 
he  had  done  no  cle&ring  in  the  spring  of 
1911,  Just  before  plaintlfTs  property  was 
burned  in  May  of  that  year.  There  is  little 
difference  between  this  evidence  and  ttiat 
contained  in  the  affidavit  of  Denning  relied 
on  for  a  new  trial.  He  admits  he  had  a 
small  iKtrtlon  of  his  land  cleared  in  the  early 
spring  of  1911,  but  says  that  before  May  22, 
1911,  the  day  of  the  flre,  the  clearing  had 
been  completed,  the  land  burned  off,  plowed 
and  planted  in  corn,  and  he  thought  the  com 
had  been  worked  once  prior  to  that  date; 
that  he  was  present  at  the  well  on  the  day 
of  the  flre,  arriving  there  when  the  derrick 
was  about  to  fall  in;  that  there  was  no  flre 
at  any  place  on  his  farm  that  day  which  by 
any  possibility  could  have  set  out  the  flre  de- 
stroying plaintiff's  property;  that  he  ob- 
served the  road  spoken  of  by  Taylor,  over 
the  Davis  land,  and  between  bis  land  and 
the  plaintiff's  well,  and  that  be  observed 
no  signs  of  flre  beyond  or  east  of  that  road. 
The  witness  Peebles  and  other  witnesses 
could  have  observed  the  same  facts  at  and 
immediately  after  the  flre.  Plaintiff  himself 
was  a  witness  and  swears  that  he  was  at 
the  well  the  evening  of  the  flre  and  he  then 
had  the  same  opportunity  to  see  and  observe 
the  conditions  then  surrounding  the  well, 
and  as  to  whether  there  were  any  evidences 
of  flre  east  of  the  road  running  through  the 
land.  He  could  have  been  recalled  and  could 
probably  have  proved  all  or  substantially  all 
that  it  now  appears  Denning  would  prov^ 
Besides,  when  a  party  is  surprised,  and 
knows  of  evidence  he  should  then,  as  a  gen- 
eral rule,  protect  himself  by  asking  a  con- 
tinuance, or  taking  a  nonsuit,  and  not  take 
the  chance  of  an  adverse  verdict,  and  then 
resort  to  a  motion  for  a  new  trial  as  a  means 
of  correcting  his  mistake.  Henderson  v. 
Hazlett,  83  S.  E.  907. 

Plaintiff  having  voluntarily  joined  in  the 
demurrer  to  the  evidence,  and  having  now 
determined  that  the  court  below  erred  in 
permitting  him  to  withdraw  that  Joinder, 
the  question  comes,  what  disposition  shall 
we  make  of  the  case  on  this  hearing?  The 
court  below  has  not  as  yet  acted  upon  the 
demurrer  to  the  evidence,  except  to  set  it 
aside  to  let  in  the  new  evidence.  In  ad- 
vance of  its  action  thereon  shall  we  now  pro- 
ceed as  requested  by  counsel  for  defendant 
company  to  consider  the  demurrer,  and  pro- 
nounce such  Judgment  as  we  might  think 
proper?  Possibly,  as  an  original  proposition, 
we  might  take  a  different  view  of  the  evi- 
dence from  the  trial  court,  and  as  the  Judge, 


who  sees  and  hears  the  witnesses,  is  l)etter 
able  to  judge  of  the  weight  and  credibility 
of  the  testimony,  than  an  appellate  court 
would  be,  the  parties  would  by  original  Judg- 
ment  here  be  deprived  of  the  benefit  of  orig- 
inal action  by  the  trial  court,  and  the  pre- 
vailing party  of  the  beneflt-of  the  judgment 
in  his  favor  on  writ  of  error  here.  Our  de- 
cisions all  call  for  original  action  by  the  trial 
court,  as  a  prerequisite  to  appellate  jurisdic- 
tion. Armstrong  v.  Town  of  Grafton,  23  W. 
Va.  50;   Woods  v.  Campbell,  45  W.  Va.  203, 

32  S.  E.  208;  Kesler  v.  Lapbam,  46  W.  Va. 
293,  33  S.  B.  289;  Bartlett  v.  Boyles,  66  W. 
Va.  327,  66  S.  E.  474.  Besides  it  is  suggested 
by  plaintlfT's  counsel  that  original  action 
here  upon  the  demurrer  to  the  evidence 
might  deprive  him  of  the  right  to  take  a 
nonsuit,  if  so  advised,  and  his  rights  be  prej- 
udiced in  that  way.     Thrasher  v.  Ballard, 

33  W.  Va.  285,  290-293,  10  S.  B.  411,  25  Am. 
St  Rep.  894. 

[3]  We  are  of  opinion  that  under  our  prac- 
tice we  ought  not  to  pronounce  final  Judg- 
ment on  the  demurrer  here  until  the  trial 
court  has  acted.  Defendant's  counsel  dte 
Smith  V.  South  Penn  Oil  Co.,  59  W.  Va.  204, 
53  S.  E.  152,  in  support  of  their  motion  for 
Judgment  here.  But  the  case  is  inapt.  In 
that  case  the  court  below  had  pronounced 
judgment  on  the  demurrer.  True  we  re- 
versed that  judgment  for  error  therein  and 
then  proceeded  to  pronounce  judgment  here, 
but  there  the  lower  court  had  given  its  judg- 
ment on  the  demurrer.  The  only  case  w^e 
have  found  which  at  first  blush  might  seem 
to  justify  defendant's  motion  for  judgment 
here  is  University  of  Virginia  v.  Snyder,  lOO 
Va.  567,  42  S.  E).  337.  In  that  case,  how- 
ever, the  court  was  reviewing  the  judgment 
below  refusing  to  comi)el  joinder  in  a  de- 
murrer by  the  demurree.  It,  therefore,  be- 
came necessary  for  the  court  to  consider  the 
evidence,  and  finding  error  in  the  Judgment 
below,  proceeded  to  pronounce  judgment  on 
the  demurrer  to  the  evidence  in  favor  of  the 
demurrant.  No  precedent  is  cited  by  the 
Virginia  court  for  this  practice.  But  regard- 
ing that  as  proper  practice  in  such  cases, 
it  hardly  furnished  a  precedent  for  a  case 
like  the  one  at  bar.  The  court  below  In 
that  case  in  pronouncing  the  Judgment  com- 
plained of  was  necessarily  compelled  to  con- 
sider the  evidence  far  enough  at  least  to  de- 
termine whether  it  was  such  as  to  require 
joinder  in  the  demurrer  thereto,  and  to  that 
extent  the  court  below  must  necessarily 
have  pronounced  Judgment  thereon.  In  this 
case  here  we  have  no  Judgment  of  the  trial 
court  of  any  kind  on  the  demurrer  to  the 
evidence.  If  the  Virginia  case  promulgates 
a  correct  rule  of  practice,  it  is  not  entirely 
applicable  to  the  case  In  hand. 

For  the  reasons  aforesaid,  we  are  of  opin- 
ion to  reverse  the  judgment,  reinstate  the 
demurrer  and  the  Joinder  of  plaintiff  there- 
in, and  to  remand  the  case  for  further  pro- 
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ceedlngs  to  be  had  therein  ta  the  circuit 
court  according  to  the  directions  Indicated 
and  further  according  to  the  rules  and  prin- 
ciples governing  in  such  cases. 


(76  w.  V*  91) 

PRITCHARD  «t  aL  v.  PRITCHARD  «t  al. 
(No.  2456.) 

(Supreme  Cioart  of  Appeals  of  West  Virginia. 
March  80,  19150 

(Bvttabut  hy  the  Court.) 

X  Descent    and    Distbibution    «=»70— Re- 
lease BT  Heib— Bffbct. 

A  paper  executed  by  a  grandson  at  the  re- 
quest of  bis  maternal  grandfather,  and  while 
his  mother  and  father  are  still  living,  and  pur- 
porting to  release  as  an  heir  all  his  claim  on 
all  estate  owned  by  bis  parents,  in  consideration 
of  a  farm  promised  bim  by  his  grandfather  at 
his  death,  will  not  be  effective  as  release  of  bis 
own  or  the  right  of  his  widow  and  heirs  at  his 
death  to  take  by  inheritance  his  share  in  the 
estate  of  his  mother  dying  intestate,  altho.ugb 
a  part  or  all  of  ber  estate  came  by  devise  from 
her  father,  the  releasor's  grandfather. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {  213;  Dec.  Dig.  ^=> 
70.] 

2.  DESCBAT    and    DiBTBIBTmON    «=>70— Re- 
ZfASB   BY  HEIB— VAUDITT  AND    EJPFECT. 

A  grandfather,  while  the  grandchild's  par- 
ent is  still  living,  will  not  be  permitted,  by  pro- 
curing such  a  release  from  bis  grandchild,  to 
interrupt  the  law  of  descents  and  distributions, 
and  to  cut  off  his  grandchild's  right  to  take  by 
inheritance  his  due  proportion  of  his  parent's 
estate. 

[I'M.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {  213;  Dec.  Dig.  «=» 
70.] 

Appeal  from  Circuit  <3ourt,  Pocahontas 
County. 

Suit  by  L.  E.  Pritchard  and  others  against 
C.  E.  Pritchard  and  others.  From  a  decree 
for  plaintiffs,  defendants  appeal.  Modified 
and  affirmed. 

L.  M.  McClintlc  and  F.  R.  HUI,  both  of 
Marllnton,  and  A.  M.  Pritchard,  of  Charles- 
ton, for  appellants.  Price  &  McNeel,  of  Mar- 
llnton,  for  appellees. 


MILLER,  J.  Platntiffs  and  defendants  are 
the  heirs  and  grantees  of  some  of  the  heirs 
of  the  late  Mary  F.  Pritchard,  deceased,  and 
S.  C.  Pritchard,  her  husband,  seeking  parti- 
tion of  a  tract  of  554  acres  devised  to  said 
Mary  F.  Pritchard  by  her  father,  the  late 
Archibuia  \lcCalUsier. 

[1]  The  question  of  Importance  presented 
for  decision  is  whether  on  the  face  of  the 
bill  and  exhibits  the  appellees,  Norval  Prit- 
chard, Neal  Pritchard,  Walter  Pritchard, 
Blanche  Pritchard,  Mary  Pritchard  and  El- 
sie Pritchard,  children  and  heirs,  and  Eudo- 
ra  Pritchard,  widow  of  R.  M.  Pritchard,  de- 
ceased, are  entitled  to  the  share  in  said  land, 
which  but  for  a  certain  paper  executed  by 
bim  at  the  request  of  his  grandfather,  Arch- 
ibald McCallister.  th«  said  R.  M.  Pritchard 


would' have  Inherited  from  bis  mother,  the 
said  Mary  F.  Pritchard. 

Notwithstanding  the  said  paper,  pleaded 
as  a  release  by  the  said  R.  M.  Pritchard, 
binding  his  widow  and  heirs,  of  all  right,  in- 
terest and  estate  in  said  tract,  the  decree  ap- 
pealed from  admitted  said  appellees,  bis 
heirs,  to  share  in  said  partition,  and  to  take 
per  stirpes  the  share  of  their  father  in  said 
tract,  and  denying  to  appellants  the  relief 
prayed  against  them  based  on  said  contract. 

Said  contract  or  release  is  as  follows: 
"Know  all  lueu  by  these  presents:  That,  1, 
R.  M.  Pritchard  of  Healing  Springs,  County 
of  Bath,  State  of  Virginia,  son  of  S.  C.  and 
Mary  F.  Pritchard,  of  Dunmore,  CV>unty  of 
Pocahontas,  State  of  West  Virginia,  as  an 
heir  do  release  all  my  claim  on  all  estate 
owned  by  my  parents,  in  consideration  of  a 
farm  promised  me  by  Archibald  McAllister 
my  grandfather  of  Indian  Draft,  County  of 
Alleghany,  State  of  Virginia,  at  his  death. 
This  release  is  given  as  per  request  of  above 
mentioned  Archibald  McAllister.  I  have 
hereunto  set  my  hand  and  seal  this  the  16tb 
day  of  February,  1889. 

"[Signed]    K.  JJ.  Pritchard.    [Seal.]" 

It  will  be  observed  that  this  paper  does 
not  purport  to  be  a  release  to  any  one,  or 
in  favor  of  any  one.  It  is  a  paper  executed 
by  grandson  to  grandfather,  at  the  request 
of  the  latter,  and  purports  to  "release  all 
my  claim  on  all  estate  owned  by  my  parents, 
in  consideration  of  a  farm  promised  me  by 
Archibald  McAllister  my  grandfather."  It 
does  not  Identify  "all  estate  owned  by  my 
parents"  as  the  land  or  estate  to  be  or  that 
was  acquired  by  them  by  devise  from  Archi- 
bald McCallister,  nor  the  "farm  promised  me" 
as  the  one  devised  to  him  by  the  will  of  bis 
grandfather.  It  says  "all  estate  owned  by 
my  parents",  present  tense. 

But  the  bill  alleges  that  at  her  death 
Mary  F.  Pritchard  was  seized  and  possessed 
of  said  554  acres,  more  or  less,  willed  to  ber 
by  her  father  Archibald  McCallister,  Janu- 
ary 21,  1889,  and  there  is  no  allegation  that 
she  then  or  at  any  other  time  owned  any 
other  land.  It  Is  alleged  that  said  R.  M. 
Pritchard  took  possession  of  the  farm  men- 
tioned  in  said  paper  and  so  devised  to  him 
at  the  death  of  his  grandfather  and  lived 
upon  and  disposed  of  the  same,  and  that  the 
farm  so  devised  to  his  mother  should  be 
partitioned  among  her  other  children,  and 
that  the  claim  of  the  widow  and  children  of 
said  R.  M.  Pritchard  to  an  interest  in  said 
land  constituted  a  cloud  on  the  title  of  the 
other  partitioners  which  should  be  removed. 

[2]  It  Is  well  settled  law  that  a  release 
like  the  one  Involved  here,  when  executed 
between  parent  and  child.  If  fair  and  for  a 
present  advancement  of  money  or  land  out 
of  the  parent's  estate  will  operate  as  a  re- 
lease of  all  right  of  the  child  to  share  In 
the  division  and  partition  of  the  residue  of 
the   estate   of   the   parent   dying   Intestate. 
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Roberts  ▼.  Coleman,  ST  W.  Ya.  143,  16  S.  E. 
482;  Coerman  v.  Coffman,  41  W.  Va.  8,  23 
S.  E.  523;  Squires  ▼.  Sqalres,  65  W.  Va. 
611,  64  S.  E.  Oil;  Qnarles  t.  Qaarles,  4 
MaEB.  680.  And  It  Ig  well  settled  also  tbat 
the  same  rale  applies  as  between  grand 
parent  and  grandchild  when  the  parent  it 
dead  at  the  time  of  the  contract  or  release 
and  the  grandchild  la  then  a  prospective  heli 
of  the  grandparent  and  wonld  then  be  en 
titled  to  take  by  Inheritance  immediately 
from  the  grandparent  Thornton  on  Gifts 
and  AdTEScements,  pp.  540,  541,  sec.  551,  and 
cases  dted  In  note  1,  p.  541.  And  these  and 
other  authorities  support  the  proposition  that 
such  a  contract  between  parent  and  child, 
when  the  child  In  consideration  thereof  is 
advanced  and  dies  before  his  parent,  will 
bind  bis  heirs  and  bar  them  from  partici- 
pating as  heirs  in  the  estate  of  the  grand- 
parent. In  such  case  it  is  said  the  effect 
of  the  release  Is  the  same  as  if  the  one  ad- 
vanced should  die  without  children  or  heirs 
to  take  his  share  in  bis  parent's  estate. 

The  basic  reason  for  upholding  such  con- 
tracts, gathered  from  these  authorities  and 
the  statutes  on  the  subject  Is,  that  the  law 
favors  equal  distribution  of  a  decedent's  es- 
tate. Our  statute  on  advancements,  section 
13,  chapter  78,  serial  section  8913,  Code 
1913,  which,  like  the  statute  of  most  of  the 
other  states,  Is  based  on  the  English  statute 
of  distribution,  22  and  23  Car.  II,  chapter 
10,  supports  this  view.  4  Kent's  Com.  (4th 
Ed.)  479,  star  page  418. 

But  we  do  not  find  that  the  law  of  ad- 
vancements, or  of  release  between  parent 
and  child,  has  ever  been  carried  to  the  ex- 
tent of  upholding  such  a  contract  of  release 
between  grandparent  and  grandchild  during 
the  life  of  the  Child's  parent,  so  as  to  cut 
off  the  right  of  the  chUd  to  inherit  or  partic- 
ipate in  the  distribution  of  his  parent's  es- 
tate. Such  a  contract  as  tbe  one  under  con- 
sideration la  In  effect  a  release  of  one's  pros- 
pective interest  In  his  parent's  estate  to  a 
third  person,  which  the  law  does  not  sanc- 
tion. 3  Washburn,  Real  Prop.  (6th  Ed.)  sec- 
tion 1916;  Davis  v.  Hayden,  9  Mass.  514; 
Thornton  on  Gifts  and  Advancements,  section 
551;  1  Story,  Eq.  Jur.  (13th  Ed.)  section 
339 ;  In  re  Thompson's  Estate,  26  S.  D.  676, 
128  N.  W,  1127,  Ann.  Cas.  1913B,  446,  and 
note  451.  In  the  second  point  of  tbe  sylla- 
bus in  the  case  last  cited,  it  was  decided 
that  the  statute  of  South  Dakota  declaring 
that  a  mere  expectancy  of  an  heir  apparent 
is  not  an  interest,  and  that  a  mere  possibil- 
ity not  coupled  with  an  Interest  may  not  be 
transferred,  was  merely  declaratory  of  the 
common  law,  "so  that  a  release  by  an  heir 
in  the  lifetime  of  the  ancestor  of  his  interest 
in  the  estate  of  the  ancestor  is  inoperative." 
In  the  many  cases  cited  in  the  note  none 
are  found  applicable  to  the  concrete  case 
presented  here,  the  release  of  a  grandson 


at  the  request  of  his  grandfather  of  his 
right  to  inherit  or  take  by  inheritance  an 
Interest  in  his  own  parent's  estate.  Some 
of  tbe  cases  involve  transactions  between 
grandparent  and  grandchild,  but  unless  we 
have  overlooked  some  case,  none  of  them 
relate  to  transactions  between  persons  so 
related  daring  the  life  of  the  grandchild's 
parent. 

It  Is  assumed  by  appellants  tbat  tbe  farm 
"promised  me"  referred  to  In  the  paper  In 
question  was  the  farm  devised  to  R.  M. 
Pritchard  by  the  will  of  his  grandfather, 
and  that  the  "estate  ovimed  by  my  parents", 
referred  to  therein,  was  the  farm  devised 
to  his  mother  Bfary  F.  Pritchard.  But  there 
is  nothing  In  the  record  except  certain  ex 
parte  affidavits  sought  to  be  introduced 
here,  and  the  fact  that  R.  M.  Pritchard  and 
Mary  F.  Pritchard  were  each  given  farms 
by  said  will,  showing  or  tending  to  show 
these  facta.  But  assuming  the  fact  to  be 
as  contended  by  appellants,  the  result  would 
be  the  same.  While  tbe  law  does  permit  a 
prospective  heir  to  release  his  interest  in  bis 
parent's  and  in  his  grandparent's  estate.  If 
his  parent  be  dead  and  he  would  inherit  di- 
rectly from  the  grandfather,  the' law  wUl 
not  permit  a  grandparent  to  control  the  law 
of  descents  and  distributions  of  the  parent's 
estate,  even  though  a  part  or  the  whole  of 
that  estate  may  come  by  devise  or  inherit- 
ance from  the  grandfather. 

The  clerical  errors  in  the  decree  complain- 
ed of  and  the  error  therein  omitting  the 
name  of  John  R.  Hevener,  grantee  of  W. 
J.  Pritchard,  from  among  those  decreed  tbe 
right  to  participate  in  tbe  partition  of  said 
land,  correctlble  by  the  record,  may  all  be 
corrected  when  the  case  goes  badt  to  the 
circuit  court  for  execution  of  said  decree, 
and  when  so  corrected  the  decree  will  in  aU 
other  respects  stand  affirmed. 

And  the  appellees  substantially  prevailing 
here  will  recover  of  appellants  tbdr  costs 
Incurred  in  this  court 

'  ff»  W.  Va.  80) 

LEWIS.  HUBBARD  &  CO.  et  aL  v.  TONBT 

et  al. 

(Supreme  Coart  of  Atq>eal8  of  West  Viiginia. 

March  30. 1915.) 

(Byllaiut  hti  the  Court.) 
1.  Pbincipal  and  Subett  «=>180  —  Rights 

OF    SUBBTT  —  PaTUBNT  OF  DEBT — DXED    OJt 

Tbust. 

In  a  suit  to  enforce  liens  against  a  debtor's 
land,  to  which  all  persons  interested  are  parties, 
a  surety  protected  by  a  deed  of  trust,  given  by 
the  debtor  on  his  land  to  "indemnify  and  save 
him  harmless,"  has  a  right,  after  the  debtor's 
default  and  before  payment  of  the  debt  by  him- 
self, to  a  decree  directing  the  enforcemeiit  of 
the  trust  and  application  of  the  proceeds  to  the 
discharge  of  the  debt 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  i|  520-623;  Dee.  Dig.  ' — 
180.] 
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2.  Pbiwoipai,  ahd  Stjbktt  «=»190— Kightb  or 

SUBETT— ENFOBOEMENT  OF  DEED  OF  TKUST— 

DiBPoaiTEON  OF  Pboceeob. 

It  is  error,  in  gnch  case,  to  decree  payment 
of  tiie  proceeds  to  the  surety  before  he  has  paid 
the  debt. 

[Ed.  Note^— For  other  cases,  sea  Principal  and 
Surety,  Cent  Dig.  H  668-e77;  Dec.  I»g.  <S=> 

3.  Equttt  4S3410— Report  of  Coumissioneb 
— Cbotjhds  of  Exceptiow— Waiveb. 

A  party  to  a  cause,  who  appears  before  a 
eommlsaloDer  and  excepte  to  his  report,  trat  not 
on  the  ground  of  want  of  notice  of  the  taking  of 
evidence  by  him,  will  not  be  heard  to  complain 
for  that  reason,  after  a  decree  upon  the  report. 
[Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  }{  905-819;  Dec.  Dig.  «=>410.] 

4.  EQtnTT  ^=»410— SCFPLBICENTAL  RePOBT  OF 

CoioaasiONEB  —  Obottnd  of  Exception  — 

Waiver. 

A  party  on  whose  motion  a  supplemental 
report  is  made,  to  correct  omissions  and  errors, 
and  who  excepts  to  it,  cannot  complain,  after 
decree  thereon,  of  matters  not  embraced  in  his 
ezceptiona. 

[Bd.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  K  906-919;  Dec.  Dig.  <8=»410.] 

6.   MOBTOAOES  «S»494  —  BRFOBCElfERT— DK- 
OBEB— ReQUIBITBS— JUDICLAI,   SaUS. 

In  a  suit  to  enforce  vendor's  liens,  judg- 
ment liens,  and  liens  created  by  trust  deeds  giv- 
en to  secure  payment  of  debts,  providing,  in 
case  of  default,  for  a  sale  of  the  land  for  cash, 
it  is  not  error  to  decree  a  sale  of  the  land  with- 
out ascertaining  its  rental  value. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  U  1441-1446;  Dec.  Dig.  <e=>494.] 

Appeal  from  Circnlt  Court,  Raleigh  County. 

Suit  by  Lewis,  Hubbard  &  Co.  and  others 
agatoat  James  Toney  and  others.  From  a  de- 
cree for  plaintiffs,  defendants  appeal.  Modi- 
fied and  affirmed.  • 

jr.  E.  Summerfield  and  J.  W.  Maxwell,  twth 
of  Beckley,  for  appellants.  FUe  &  File,  of 
Beckley,  for  appellees. 

WILLIAMS,  J,  BYom  a  final  decree  of  the 
drcnit  court  of  Raleigh  county,  ascertaining 
the  liens  upon  their  land  and  decreeing  a 
sale  thereof  to  satisfy  same,  James  TOney 
and  Emily,  his  wife,  have  appealed.  No 
brief  Is  filed  on  their  behalf.  In  their  peti- 
tion for  an  appeal  they  assign  six  errors: 

First.  That  it  was  error  to  decree  a  lien 
for  $277.79  In  favor  of  M.  J.  Meadows  and, 
H.  A.  Dunn.  This  sum  was  decreed  to  be 
a  lien  on  the  land  of  Emily  Toney.  It  was 
created  by  deed  of  trust,  executed  by  her- 
aeil  and  husband,  on  April  9,  1911,  to  J.  M. 
Anderson,  trustee,  to  indemnify  and  "save 
harmless"  said  Meadows  and  Dunn  as  in- 
dorsers  on  a  note  made  by  the  grantors  to 
the  Raleigh  Gotinty  Bank  for  $250,  bearing 
date  April  9,  1911,  and  payable  120  days 
after  date.  The  commissioner  reported  this 
note  nnpald.  Appellants  claim  that  is  no 
evidence  that  Meadows  and  Dunn,  or  either 
of  them,  paid  the  note,  and  that  it  was  error 
to  decree  in  their  favor. 

[1,2]  As  a  general  rule,  a  surety  has  no 
right  of  action  against  his  principal  until' 


he  has  paid  the  debt  Bnt  where  his  prin- 
cipal has  given  him  a  mortgage  or  deed  of 
trust  to  indemnify  him  against  loss  or  dam- 
age, he  has  a  right,  in  equity,  to  have  it  ap- 
plied in  discharge  of  the  debt,  to  relieve 
him  from  payment  of  it  The  trust  deed  In 
question  expressly  provides  that,  "If  default 
be  made  in  the  payment  of  said  note  or  any 
part  thereof  when  It  shall  have  become  dne 
and  payable  by  the  parties  of  the  first  part, 
of  It  [or  If]  the  said  parties  of  the  third 
part  [Meadows  and  Dunn]  shall  be  required 
to  pay  any  part  of  said  note  at  its  matu- 
rity," then  the  trustee  shall  sell  the  property 
for  cash  at  public  auction,  at  the  front  door 
of  the  courthouse.  By  the  terms  of  the  deed 
the  sureties  are  indemnified  against  having 
to  pay  the  note,  and  It  was  therefore  not  nec- 
essarr  for  them  to  pay  it,  or  any  part  of  it,  to 
perfect  their  right  against  their  principal. 
Defanlt  having  been  made  in  payment  of 
the  note,  they  bad  a  right,  in  a  court  of 
equity,  to  have  the  indemnity  appUed  direct- 
ly in  payment  of  it  In  such  case  equity 
treats  the  surettes  as  holding  the  indemnity 
in  trust  for  the  creditor.  Brandt  on  Surety- 
ship (3d  Ed.)  i  242;  32  Cyc.  242;  CaU  v. 
Scott,  4  Call  (Va.)  402;  Tankersley  v.  An- 
derson, 4  Desaus.  (S.  O.)  44;  McKplght  v. 
Bradley,  10  Rich.  Eq.  (S.  0.)  657;  Constant 
V.  Matteson,  22  III.  546;  Thurston  v.  Pren- 
tiss, 1  Man.  (Mich.)  193.  It  was  error,  how- 
ever, to  decree  the  trust  lien  In  favor  of 
Meadows  and  Dunn;  they  not  having  paid 
the  note.  It  should  have  been  decreed  to 
the  Raleigh  County  Bank,  to  be  applied  on 
the  note  on  which  Meadows  and  Dnnn  were 
indorsers.  Appellants  are  not  discharged 
by  the  decree  from  their  obligation  to  pay 
the  note.  If  the  sureties  should  fall  to  ap- 
ply the  money  to  the  payment  of  it,  appel- 
lants are  still  liable  to  the  bank.  True,  ap- 
pellants did  not  except  to  the  commissioner's 
report  for  this  reason,  but  the  error  ap- 
pears on  the  face  of  the  reiport,  and  they 
may  take  advantage  of  It  In  this  court  with- 
out exceptions.  Wlndon  v.  Stewart,  48  W. 
Va.  488,  37  S.  E.  603;  Bank  of  Union  v. 
Nlckell,  67  W.  Va.  57,  49  S.  B.  1003. 

[3]  Second.  That  it  was  error  to  admit 
the  depositions  of  certain  witnesses,  named, 
becanse  appellants  had  no  notice  of  the 
time  and  place  of  their  taking,  and  no  op- 
portunity to  cross-examine  the  witnesses. 
The  depositions  were  taken  before  the  com- 
missioner to  whom  the  cause  was  referred, 
and  were  returned  with  his  report  James 
Toney's  deposition  was  also  taken  and  re- 
turned. Whether  all  the  witnesses  appeared 
at  the  same  time,  or  at  different  times,  does 
not  appear.  Although  appellants  filed  writ- 
ten exceptions  to  the  report,  none  of  them 
relate  to  want  of  notice.  To  be  availing,  ex- 
ceptions to  a  commissioner's  report  for  er- 
ror not  appearing  on  the  face  thereof  must 
be  taken  before  a  decree  is  rendered  upon 
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the  report  Shenandoah  Val.  Nat'l  Bank 
y.  Shirley,  26  W.  Va.  663.  Furthermore, 
the  commissioner  says,  in  bis  r^;>ort,  he 
xave  "due  notice."  This  is  prima  fade  true, 
and  there  is  no  evidence  that  notice  was 
not  given.  The  decree  of  reference  did  not 
provide  the  manner  of  giving  notice,  and  no 
onie,  vrho  did  not  actually  appear  before  the 
commissioner  and  have  opportunity  to  except 
to  hlB  report,  is  complaining. 

[4]  Third.  That  it  was  error  to  hear  the 
cause  on  the  original  and  supplemental  re- 
ports, because  the  commissioner  gave  no  no- 
tice of  the  time  and  place  of  his  sitting  and 
because  the  supplemental  reports  were  not 
retained  by  him  for  10  days  for  Inspection 
and  opportunity  to  take  exceptions.  The  com- 
missioner filed  his  report  in  open  court  on 
the  25th  of  February,  1013,  and  on  appellants' 
own  motion  it  was  recommitted  to  him,  "to 
make  a  supplemental  report  pertaining  to 
some  matters  inadvertently  left  out  of  the 
original  report  by  said  defendant"  (James 
Toney),  and  the  commissioner  was  required 
to  make  his  supplemental  report  on  that  day. 
Tile  recommittal  was  made  on  appellants' 
motion  for  the  purpose  of  ascertaining  and 
allowing  him  certain  credits  which  had  not 
been  proven  when  the  case  was  before  the 
commissioner,  but  which,  it  was  shown  and 
admitted  by  the  parties,  fie  was  entitled  to. 
The  corrections  he  desired  to  have  made 
were  made,  and  there  was  no  necessity  for 
the  sapplemental  report  to  be  retained  by 
the  commissioner  for  further  inspection  and 
opportunity  to  except  It  was  returned  and 
filed  on  the  following  day,  the  26th  of  Febru- 
ary, and,  although  written  exceptions  were 
filed  by  appellants  to  both  tlie  supplemental 
and  the  original  reports,  none  of  them  relate 
to  this  assignment  which  we  hold  is  not  well 
taken.  Moreover,  all  the  parties  were  in 
court  when  the  recommittal  was  made. 

[$]  Fourth.  That  it  was  error  to  decree  a 
sale,  without  having  ascertained  in  the  man- 
ner provided  by  law,  that  the  land  would 
not  rent  for  enough  in  five  years  to  pay  the 
liens.  No  evidence  had  been  taken  on  this 
point  by  the  commissioner.  The  court  per- 
mitted plaintiff  to  amend  its  bill  at  bar  by 
inserting  therein  an  allegation  that  the  land 
would  not  rent  for  enough  in  five  years  to 
pay  the  liens,  and  then  recommitted  the 
cause  to  the  commissioner  the  second  time, 
to  ascertain  that  fact  and  make  immediate 
report  The  commissioner  heard  testimony 
the  same  day,  and  reported  that  the  rents 
for  five  years  would  not  be  sufficient  Ap- 
pellants appeared  in  court  and  excepted  to 
the  report  on  the  ground  that  they  had  no 
notice  of  the  taking  of  the  proof,  and  the 
court  struck  out  the  evlJence  on  that  point, 
and,  notwithstanding,  decreed  a  sale  of  the 
lands.  A  complete  answer  to  this  assign- 
ment we  think,  is  the  fact  that  only  some 
of  the  liens  were  judgment  liens.  Others 
were  vendor's  liens,  and  trust  deed  liens 
to  secure  debts  in  payment  of  which  appel- 


lants had  defaulted,  stipulating  for  casta 
sales.  PlalnUfTs  lien,  for  the  enforcement  of 
which,  together  with  other  liens,  it  brought 
this  suit  was  of  the  latter  clasa  It  is  not 
necessary  in  such  case  to  ascertain  the  tental 
value;  the  debtors  themselves  having  agreed 
to  a  sale  for  cash.  Stafford  ▼.  Jones,  73  W. 
Va.  299.  80  S.  E.  825.  The  right  to  have 
land  rented  is  a  privilege  accorded  the  debt- 
or, and  applies  to  the  enforcement  of  judg- 
ment liens,  not  to  trust  deed  liens  where- 
in be  has  agreed  to  a  sale  in  case  of  Iiis  de- 
fault 

The  foregoing  Is  also  a  sufficient  answer 
to  the  fifth  and  sixth  assignments. 

The  decree  wUl  be  modified  here,  so  as  to 
require  the  $277.79,  decreed  to  M.  J.  Mead- 
ows and  H.  A.  Dunn,  to  be  applied  on  the 
note  held  by  the  Raleigh  County  Bank  on 
which  they  are  indorsera,  and,  as  M  modi- 
fled,  it  will  be  affirmed. 

(148  aa.  38S) 
BBOWNLBB  v.  PRICE  et  al    (No.  811.) 
(Supreme  Court  of  Georgia.     April  17,  1916.) 

(Byttahut  (y  the  Court.) 
ImxBLOCDTOBY  Injunction — ^Rkceiveb. 

There  was  no  abuse  of  discretion  in  refos- 
ing  to  grant  an  interlocutory  injunction  and 
to  appoint  a  receiver  in  this  case. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  M.  B.  Brownlee  against  H.  H. 
Price  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

J.  A.  Hunt  and  J.  F.  GoUghUy,  both  of  At- 
lanta, for  plaintiff  in  error.  Samuel  H.  Sib- 
ley, of  Union  Point  and  Jones  &  Chambers, 
E.  R.  Black,  and  Marcus  McWhorter,  ail  of 
Atlanta,  for  defendants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  .0.  J.,  ab- 
sent on  account  of  sickness. 


OiU  Ga.  883) 

SWIFT  FERTILIZER  WORKS  ▼.  KEN- 
NEDY.    (No.  310.) 
(Supreme  Court  of  Georgia.     April  17,  1915.) 

(Byttahut  hy  the  Court.) 

Grant  ot  NoNsurr. 

Tliere  was  no  error  in  granting  a  nonsuit 
in  this  case. 

Error  from  Superior  Court  Terrell  County; 
W.  C.  Worrlll,  Judge. 

Action  by  the  Swift  Fertilizer  Works,  for 
use,  etc.,  against  J.  J.  Kennedy.  Nonsuit 
granted,  and  plaintiff  brings  error.    Affirmed. 

W.  H.  Gurr,  of  Dawson,  for  plaintiff  In  er- 
ror. M.  C.  Edwards,  of  Dawson,  for  defend- 
ant in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent on  account  of  sickness. 
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OBSEBVSB  CO.  y.  KEMEDT  SALES  COR- 
PORATION.     (No.  488.) 

(Supreme  Court  of  North  Carolina.     May  5, 
1915.) 

1.  COBPOBATioNB  <S=>521— Action— SnFFiciKif- 
CT  OF  Evidence  —  Admibsions  —  Question 

FOB  JUBT. 

In  an  action  against  a  corporation  on  an 
adTertisine  account,  an  admission  of  tlie  cor- 
rectness of  the  account  by  the  corporation's  sec- 
retary, treasurer,  and  general  manager  is  suffi- 
cient to  take  the  case  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions. Cent  Dig.  f§  2084-2098;  Dec.  Dig.  <8=> 
621.] 

Z  COBFOBATIONS    ®=>619  —  ADHISSIBIUTT    OF 

EviDBNCE— Acts  of  Agent. 

In  an  action  on  an  advertising  account,  a 
letter  directing  that  the  advertisement  be  chang- 
ed, and  that  it  be  charged  to  defendant  corpora- 
tion, is  competent  in  connection  with  evidence 
tending  to  show  the  authority  of  the  writer  to 
bind  the  cotporation  or  ratification  by  the  cor- 
poration. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §§  2085,  20S8-20S9,  2091,  2093; 
Dec.  Dig.  <S=3519.] 

8.  Affhai.  and  Ebbob  «=>1061  —  HABifLEsa 

EiBBOB— ADiasSIBIUTT    OF    EVIDINCB— FACT 

Othebwise  Ebtabushed. 

The  admission  of  hearsay  testimony  that 
an  individual  had  been  manager  of  a  corpora- 
tion was  harmless  where  the  books  of  the  cor- 
poration, admitted  in  evidence,  showed  the  elec- 
tion of  snch  person  as  manager. 

[B!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S!  4161-4170 ;  Dec.  Dig.  «s» 
1051./ 

4.  Tbiai.  ^=>29  —  HiacoNDUoT  of  Jvdqk  — 

COICVENT. 

A  statement  by  the  trial  judge  during  the 
argument  for  a  nonsuit  in  an  action  against 
a  corporation  on  the  ground  that  the  authority 
of  an  alleged  agent  had  not  been  established 
that  one  man  could  represent  several  corpora- 
tions was  true,  and  could  not  affect  the  verdict 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Sf  80-83,  608;    Dec.  Dig.  <S=>29.] 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Shaw,  Judge. 

Action  by  the  Observer  Company  against 
the  Remedy  Sales  Conwratlon  to  recover  the 
amount  of  an  account  for  advertising.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

The  letter  referred  to  in  the  opinion  was 
as  follows: 

"Kittrell,  N.  C,  &-28,  '18. 

"Attached  find  copy  for  change  in  Mrs.  Joe 
Person's  advertisement  to  occupy  5  inches  as 
per  your  contract  with  her.  Kindly  charge  the 
advertising  since  July  6th  to  Remedy  Sales  Cor- 
poration and  render  me  bill  for  Mrs.  Joe  Per- 
•on's  account  to  that  time. 

"Tours  very  truly,  Guy  V.  Barnes." 

Flowers  &  Jones,  of  Charlotte,  for  appel- 
lant Thaddens  A.  Adams,  of  Charlotte,  for 
appellee. 

PEE  CURIAM.  We  have  carefully  exam- 
ined the  exceptions  relied  on  by  the  defend- 
ant, and  find  no  reversible  error. 

[1]  The  admission  of  the  correctness  of  the 
accoont  when  It  was  presented  to  the  de- 


fendant by  Mr.  Powers,  viho  was  then  its 
secretary,  treasurer,  and  general  manager, 
was  sufficient  to  carry  the  case  to  the  jury, 
and  there  was  other  evidence  tending  to 
sustain  the  plaintiff's  claim. 

[2]  The  letter  of  Guy  V.  Barnes  was  com- 
I>etent,  but  Its  effect  was  dependent  upon  the 
evidence  introduced  to  show  his  authority  to 
bind  the  defendant  or  of  ratification  by  the 
defendant 

[3]  The  statement  by  Powers  that  he  un- 
derstood that  Barnes  was  manager  o£  the 
defendant  company  prior  to  the  time  he  be- 
came manager  was  objectionable  as  hear- 
say; but  no  harm  came  to  the  defendant 
from  the  refusal  to  strike  out  this  evidence, 
because  the  books  of  the  company  were  ad- 
mitted In  evidence,  and  they  showed  that 
Barnes  had  been  manager,  and  the  date  o£ 
his  election.    '  i 

[4]  The  statement  of  his  honor  during  the 
-argument  of  the  defendant  for  a  judgment 
of  nonsuit  that  one  man  could  represent  one- ' 
half  dozen  different  corporations  was  true, 
and,  In  any  event,  could  not  have  affected  the 
verdict 

No  error. 

a®  N.  C.  68) 

PARKER  V.  CHARLOTTE  BLBOTRIO  RT. 
CO.    (No.  439.) 

(Supreme  Court  of  North  Carolina.    May  6, 
1815.) 

EuEOTBionT  «=s>16  —  Injtbikb  Inoioxnt  to 

Use— Defect  OAirsiNa  Injttbt. 

An  electric  railway  company,  maintaining 
about  12  inches  beneath  a  bridge  feed  wires.  Is 
not  liable  for  Injury  to  a  boy  of  13  years  getting 
down  on  his  knees  on  the  floor  of  the  brid|re 
and  reaching  his  hand  between  the  lower  rail- 
ing and  flooring  and  touching  a  feed  wire,  for 
the  company  could  not  reasonably  foresee  the 
accident  resulting  from  the  boy  s  own  Inde- 
pendent act 

[£<d.  Note. — For  other  cases,  see  Electridt;, 
Cent  Dig.  {  9 ;   Dec  Dig.  «=»16.] 

Appeal  from  Superior  Court,  Mecklenburg 
County;    Thomas  J.  Shaw,  Judge. 

Action  by  Robert  Parker,  by  his  next 
friend,  W.  P.  Parker,  against  the  Charlotte 
Electric  Railway  Company.  From  a  judg- 
ment of  nonsuit,  plaintiff  appeals.    Affirmed. 

Brevard  Nixon,  E.  T.  Cansler,  J.  D.  Mc- 
Call,  and  C.  B.  Fetner,  all  of  Charlotte,  for 
appellant  Osborne,  Cook6  &  Robinson,  of 
Charlotte,  for  appellee. 

BROWN,  J.  This  action  Is  brought  by  the 
plaintiff,  a  boy  of  13  years  of  age,  to  recover 
damages  for  an  Injury  sustained  on  account 
of  his  touching  an  electric  feed  wire  of  the 
defendant  The  evidence  proves  that  this 
feed  wire  ran  under  a  bridge  maintained  by 
the  defendant  over  a  cut  between  the  dty  of 
Charlotte  and  the  village  of  Hoskins. 

The  cars. of  the  defendant  ran  underneath 
this  bridge,  and  under  It  are  Its  trolley  wires 
and  feed   wires.     The  feed   wire  la  about 
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12  incbee  below  and  nndemeatb  tbe  bridge. 
Several  boys  were  playing  on  this  bridge; 
the  plaintiff  being  among  them.  One  of 
tbe  boys  reacbed  down  tbrougb  the  floor 
of  the  bridge,  endeavoring  to  touch  the 
feed  wire.  He  failed  to  do  so,  and  some  one 
dared  tbe  plaintiff  to  touch  it  The  plaintiff 
got  down  on  bis  knees  on  the  floor  of  tbe 
bridge,  reached  his  band  between  the  lower 
railing  and  floor,  and  succeeded  in  touching 
the  feed  wire,  and  received  a  shock,  from 
which  he  was  injured.  Upon  this  state  of 
facts,  we  think  h^  honor  properly  sustained 
tbe  motion  to  nonsuit 

The  case  differs  very  materially  from  Ben- 
ton's Case,  165  N.  O.  854,  81  S.  E.  448,  where 
an  uninsulated  wire  was  allowed  to  run 
tbrougb  tbe  top  of  a  tree,  which  boys  were  in 
tbe  habit  of  climbing.  It  woujd  seem  that 
tbe  defendant  In  this  case  bad  exercised  ev- 
ery possible  care  in  tbe  disposition  of  Its 
wires,  and  had  no  reason  to  expect  that  a  13 
year  old  boy  would  lay  down  on  tbe  bridge 
and  endeavor  to  touch  them. 

Tbe  injury  to  the  plaintiff  evidently  result- 
ed from  his  own  independent  act  in  puixMse- 
ly  getting  tbe  wire  witbin  bis  reach;  and, 
under  the  circumstances,  such  action  could 
not  have  reasonably  been  foreseen.  Trout  v. 
Electric  Co.,  236  Pa.  506,  84  AU.  967,  42  L.  R. 
A.  (N.  S.)  713. 

Affirmed. 

a«8  N.  C.  ««0) 
HEDGECOCK  v.  TATE  et  «L    (No.  863.) 

(Supreme  Court  of  North  Carolina.     April  22, 
1915.) 

1.  EXXCDTOBS   AND   ADinNISTEATOBS  «=»137— 

PowEBs  OF  ExECUTOBS— Option  Contbactb. 
An  executor,  vested  with  no  power  to  sell 
land,  has  no  power  to  give  an  option  to  sell 
land. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  il  6S7-659, 
606%  ;  Dec.  Dig.  <8=>137.] 

2.  Pbincipai.  and  Aoknt  «=>15C^Pbb8onal 
LiABiuTT  OF  Agent. 

An  agent.  assuminK  to  act  under  authority 
conferred  by  the  principal,  when  in  fact  he  has 
no  authority,  is  personally  liable  to  one  deal- 
ing with  him  in  good  faith,  relying  on  apparent 
authority ;  but  he  is  not  liable  to  one  having 
actual  knowledge  of  want  of  authority. 

fEd.  Note. — For  other  cases,  see  Principal  and 
Apent  Cent  Dig.  {J  574-582;  Dec.  Dig.  «=» 
155.] 

3.  EXBOUTOBS  AND  Adkinibtbatobs  «=>137  — 
Contracts   with   Exscutobs  —  Pebsonai, 

LlABILITT. 

One  obtaining  an  option  contract  from  an 
executor,  with  knowIedKe  that  he  would  have 
to  obtain  a  deed  from  the  heirs  at  law  of  testa- 
tor, cannot  hold  the  executor  personally  liable 
on  tbe  contract 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  ${  557-559, 
606% ;  Dec.  Dig.  «=>137.] 

Appeal    from    Superior    Court,    QulUord 
County;   Devln,  Judge. 
Action  by  J.  M.  Hedgecock  against  A.  B. 


Tate  and  others.    From  a  Judgment  of  non- 
suit, plaintiff  appeals.    Affirmed. 

This  la  a  civU  action,  brought  to  recover 
damages  for  failure  of  the  defendants  to 
comply  with  the  terms  of  an  optloiL  The 
following  iB  a  copy  of  tbe  option: 

"This  agreement  made  this  1st  day  of  Marcl\, 
1913,  between  A.  E.  Tate  et  al.,  administrators 
of  Rev.  J.  B.  Richardson,  deceased,  of  Guilford 
county,  and  state  of  North  Carolina,  parties  of 
the  first  part,  and  J.  M.  Hedgecock,  party  of 
the  second  part  witnesseth :  l^at  in  consider- 
ation of  the  sum  of  $1.00  paid  by  the  party  o| 
tbe  second  part  to  the  parties  of  tbe  first  parfe 
the  receipt  of  which  is  hereby  acknowleogeOt 
tbe  said  parties  of  the  first  part  hereby  agree. 
upon  receipt  of  the  sum  of  $100  per  acre,  un- 
der survey  to  be  made  on  or  before  the  Ist  day 
of  January,  1914,  to  sell  and  confirm  to  the 
said  party  of  the  second  part  at  an  option,  and 
execute  to  him  a  deed  in  fee  simple  with  the 
usual  covenants  of  warranty,  the  following  de- 
scribed property,  to  wit:  All  of  the  land  lying 
west  of  the  city  of  High  Point,  adjoining  the 
lands  of  J.  M.  Hedgecock,  E.  T.  Corbett  the 
Jones  heirs,  Frank  Proctor,  and  W.  P.  Hedge- 
cock and  othen.  This  tract  is  known  as  the 
Jones  tract  and  contains  abont  25  acres.  This 
option  is  to  be  taken  up  on  the  Ist  of  August : 
I^vided,  J.  M.  Hedgecock  sells  his  present 
farm.  Otherwise,  option  to  remain  in  full  force 
until  January  1,  1914. 

"It  is  understood  and  agreed  that  in  case  the 
party  of  the  second  part  does  not  pay  or  ten- 
der to  the  parties  of  the  first  oart  the  purchase 
price,  one  hundred  dollars  per  acre  aforesaid, 
on  or  before  the  date  above  limited,  then  this 
agreement  shall  be  void. 

"In  witness  whereof,  said  party  of  the  first 
part  hath  hereunto  set  his  hands  and  seals  the 
day  and  year  first  above  written. 

"[Signed]     A,  E.  Tate,  Adm'r.  [Seal.} 

"J.  B.  Richardson  Estate.   [Seal.]" 

John  A.  Barringer,  of  Greensboro,  and  T. 
H.  Calvert  of  Raleigh,  for  appellant  W.  P. 
Bynnm,  of  Greensboro,  and  Roberson  &  Bam- 
hardt,  of  High  Point  for  appellees. 

BROWN,  J.  Tb\a  case  embraces  two 
causes  of  action— one  for  specific  perform- 
ance against  all  the  defendants;  the  other 
for  damages  for  breach  of  contract  against 
A.  E.  Tate,  individually;  both  causes  being 
based  upon  a  certain  option  given  to  tbe 
plaintiff  by  A.  B.  Tate,  as  administrator  of 
J.  B.  Richardson,  deceased. 

[1]  Tbe  plaintiff  cannot  enforce  specific 
performance  of  tbe  option,  because  there  Is 
nothing  to  show,  In  the  first  place,  that  the 
executors  to  the  will  of  J.  B.  Richardson  are 
given  power  to  sell  land.  Even  if  they  were 
vested  with  the  power  to  sell  land,  it  has 
been  held  that  that  does  not  give  the  execu- 
tors any  power  to  give  an  option  to  purchase. 
Trogden  v.  Williams,  144  N.  C.  194,  56  S.  £1. 
865,  10  li.  R.  A.  (N.  S.)  867. 

[2]  The  plaintiff  is  not  entitled  to  recover 
on  the  other  cause  of  action  against  the  de- 
fendant Tate  for  damages,  for  tbe  reaaan. 
that  it  appears  upon  the  face  of  the  written 
contract  that  the  defendant  Tate  did  not 
contract  personaUy.  But  the  plaintiff  seeks 
to  avoid  this  by  contending  that  the  defend- 
ant Tate  undertook  to  act  as  an  agent  for 


^s^For  otliar  caMi  see  lam*  topic  and  KBT-NUMBBB  In  all  Kay-Numberad  DicesU  and  Indszw 


Digitized  by 


Google 


N.C.) 


HALL  FURNITUIUE  CO.  v.  CRANE  BREED  MPG.  CO. 


35 


others  wlthont  authority.  It  Is  true  that  a 
person  who  assumes  to  act  as  agent  for  an- 
other Impliedly  warrants  that  he  has  author- 
ity to  do  so.  If  it  turns  out  that  he  lacks 
such  authority,  be  may  be  held  personally 
liable  to  the  one  with  whom  be  deals,  in  good 
faith,  relying  on  such  implied  warranty.  But 
tbls  rule,  which  renders  the  agent  personally 
liable  who  acts  without  authority,  is  based 
upon  the  supposition  that  the  want  of  such 
authority  is  unknown  to  the  person  with 
\vhom  he  deals.  If  such  person  has  actual 
knowledge  of  the  lack  of  authority,  be  can- 
not hold  the  agent  liable.  As  is  said  in  31 
Cyc.  page  1550: 

"Thus,  where  all  the  facts  touching  the  agent's 
authority,  or  its  source,  are  equally  within  the 
knowledge  of  both  parties,  who  act  thereupon 
under  a  matual  mistake  of  law  as  to  tiie  liabil- 
ity of  the  principal,  the  agent  cannot  be  held." 

[3]  In  this  case,  the  evidence  shows  that 
the  plaintiff  had  full  knowledge  of  the  capac- 
ity in  which  the  defendant  Tate  acted,  which 
knowledge  rebuts  any  presumption  of  an  im- 
plied warranty  of  authority.  The  plaintiff 
testifies  that  he  drew  up  the  option,  and  fur- 
ther says: 

"I  am  a  lawyer;  have  had  a  license  for  18 
or  20  years.  I  know  that  Mr.  Tate  was  one  of 
three  executors  of  the  will ;  the  other  two  being 
the  widow,  Mrs.  Richardson,  and  the  son,  O.  Ml 
Richardson." 

The  plaintiff  further  testified: 

"I  do  not  recall  positively  whether  he  said 
they  would  have  to  sign  the  deed,  or  whether 
they  would  sign  it,  or  would  not  sign  it  There 
was  something  said  about  the  heirs.  He  never 
told  me  he  bad  any  power  of  attorney.  I  did 
not  ask  him  if  he  had  power  of  attorney.  He 
said  that  he  had  been  handling  the  estate,  it 
might  not  have  been  exclusive. 

Again  the  plaintiff  says: 

"I  knew  then  I  was  to  get  my  deed,  not  from 
Mr.  Tate,  but  from  the  heirs  at  law  of  J.  B. 
Richardson." 

These  statements  and  admissions  of  the 
plaintiff  show  conclusively  that  the  contract 
was  not,  and  was  not  intended  to  be,  the  per- 
sonal obligation  of  the  defendant  Tate,  and, 
further,  that  the  plaintiff  had  full  knowledge 
of  all  the  facta  and  circumstances  connected 
with  the  transaction,  and  showing  that  Tate 
was  acting,  not  for  himself,  but  for  the  heirs 
at  law  or  devisees  of  his  testator. 

Affirmed. 

(1«  N.  C.  41) 

HALL  FURNITURE  CO.,  Inc.,  t.  CRANE 
BREED  MFO.  CO.    (No.  368.) 

(Supreme  Court  of  North  Carolina.    April  28, 
1915.) 

Salxs  4=»267— Implied  Wabbantt  of  Quai.- 
ITT— Condition  of  Fitness  fob  Use. 

Plaintiff  ordered  a  secondhand  hearse  which 
defendant  replied  it  could  furnish,  stating  that 
it  could  not  warrant  its  condition,  and  that  it 
might  be  best  for  the  buyer  to  inspect  It  bim- 
•elf.  Hie  bnyer  did  not  so  inspect,  but  paid  the 
defendant  for  the  hearse,  which  was  discovered, 
upon  delivery,  to  be  defective  and  unfit  for  use. 
Held  that,  although  in  the  sale  of  personal 
property  there  is  no  implied  warranty  of  qnill- 
ity,  it  was  a  condition  of  defendant's  contract 


that  he  furnish  an  article  fit  for  use,  and, 
though  it  negatived  any  warranty  of  quality, 
he  was  still  liable  for  failure  to  furnish  an  ar- 
ticle reasonably  fit  for  use. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  SS  T60,  761;  Dec.  Dig.  «=»267.] 

Appeal  from  SuiMrior  Court,  OuiUord 
County;  Devin,  Judge. 

Action  by   the  Hall   Furniture  Company 
against  the  Crane  Breed  Manufacturing  Com- 
pany.    Judgment  for  plaintiff,  and  defend 
ant  appeals.    No  error. 

This  is  an  action  to  recover  $100  wbicb 
the  plaintiff  paid  to  the  defendant  as  the  pur- 
chase price  of  a  secondhand  hearse,  which 
was  shipped  to  the  plaintiff  after  the  pay- 
ment of  the  money  and  before  he  had  seen 
the  hearae.  The  plaintiff  refused  to  accept 
the  hearse  because,  as  he  alleged,  it  was 
worthless.  TTie  contract  of  sale  was  entered 
into  by  correspondenca  On  February  27, 
1913,  plaintiff  wrote  the  defendant:  "We  are 
in  the  market  for  a  good  secondhand  funeral 
car — flight  weight  preferred."  On  March  1, 
1913,  defendant  answiered  saying: 

"We  are  glad  to  hear  •  •  •  that  yon  are 
In  the  market  for  a  good  light  weight  second- 
hand black  funeral  car.  Accordingly,  we  in- 
close herewith  the  following  designs:  •  •  • 
R.  J.,  710,  is  a  light  weight,  secondhand  four 
column  black  car  which  we  have  stored  with 
one  of  our  customers  in  Tennessee.  It  haa 
steel  tires  on  it  and  the  general  condition  of  it 
is  pretty  good.  •  •  •  Simply  inclose  your 
check  for  whichever  one  you  wanb" 

This  letter  inclosed  a  cut  of  B.  J.,  710.  On 
March  6, 1913,  plaintiff  wrote: 

"If  the  710  yon  speak  of  In  Fayetteville, 
Tenn.,  is  in  good  condition,  and  like  the  cut 
you  sent  us,  and  will  take  any  size  casket — all 
complete — we  will  send  you  check  for  one  hun- 
dred dollars  for  the  same." 

On  March  7th  defendant  wrote  plaintiff: 
"Of  course  you  understand  we  do  not  guar- 
antee any  secondhand  vehicles,  but  from  what 
our  representative  writes  regarding  this,  we  ore 
inclined  to  think  that  it  is  worth  every  dollar 
we  ask  for  it.  [Price  asked  was  $150.]  Your 
offer  now  of  $100  is  considerably  less  than  what 
we  expected  to  realize  out  of  it,  but  as  we  have 
quite  a  stock  of  secondhand  cars  on  hand  at  the 
present  time,  and  do  not  want  to  bring  this  one 
in  also,  we  have  decided  to  accept  your  offer  of 
$100  cash,  and  will  appreciate  your  check  for 
that  amount  at  once." 

On  March  10th  plaintiff  sent  defendant 
check  for  $100,  and  in  his  letter  stated  that 
he  was  buying  R.  J.,  710,  with  the  under- 
standing "that  it  is  like  the  cut  sent  me  and 
in  good  condition."  On  March  12th  the  de- 
fendant wrote  the  following  letter  to  the 
plaintiff: 

"We  are  in  receipt  of  yours  of  the  10th  Inst., 
inclosing  check  for  $100.00,  in  payment  of  the 
R.  J.,  710  funeral  car,  which  we  have  stored  at 
Fayetteville,  Tenn.  We  note  your  shipping  in- 
structions to  forward  to  the  Hall  Furmture  Co., 
at  LeaksviUe,  N.  C,  via  the  cheapest  route. 
Before  ordering  this  car  shipped  to  you,  how- 
ever, we  would  want  it  thoroughly  understood 
that  we  do  not  guarantee  conditions  of  any  sec- 
ondhand vehicles.  As  stated  in  our  last  letter, 
we  have  not  seen  the  vebide  ourselves,  but  our 
representative  who   did    see  it   and   made   the 
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tracsactioii,  adytses  ns  that,  in  his  opinion,  he 
considered  it  worth  every  dollar  which  we  are 
asking  yoa  for  it  A  car  that  has  been  out  some 
years  evidently  does  show  wear  and  tear,  and 
if  there  should  be  any  doubt  in  your  mind  as  to 
the  value  of  it,  it  would  pay  you  to  go  to  Fay- 
etteville,  Tenn.,  to  look  at  this  car,  in  order  that 
there  may  be  no  misunderstanding  with  us  re- 

farding  its  condition.  What  may  be  considered 
y  us  as  being  good  condition  may  not  agree 
with  your  ideas  of  good  condition,  as  there  is  a 
great  deal  of  room  for  difference  of  opinion  as 
to  the  value  of  secondhand  hearses.  We  wrote 
yon  yesterday  that  we  were  informed  by  our 
customer  that  this  hearse  had  a  brake  on  it  and 
steel  tires,  and  we  understand  that  it  will  be 
shipped  to  the  buyer  with  lamps,  curtains,  pole 
and  everything  ready  for  use.  If  yon,  therefore, 
decide  to  take  it  with  the  distinct  understanding 
that  it  cannot  be  returned  to  us  if  not  satisfac- 
tory and  that  it  is  not  guaranteed  by  us  as  to 
condition,  we  will  instruct  our  customer  to  for- 
ward it  over  the  cheapest  route,  sending  bill  of 
lading  with  freight  rate  inserted  for  same  to  us 
which  we  will,  in  return,  forward  to  you,  to- 
gether with  receipted  bill  for  the  amount  It 
is  not  our  intention  to  deceive  any  purchaser  of 
goods  from  ns  and  therefore,  think  it  best  to 
write  you  of  the  actual  conditions  so  that  if 
you  desire  to  look  into  (t  personally  you  could 
do  so  before  making  shipment  of  the  vehicle  to 
you.  We  will  hold  your  cheek  until  we  bear 
from  you  as  to  your  decision  in  the  matter." 

The  plaintiff  offered  evidence  tending  to 
proTe  that  the  hearse  was  of  no  value  and 
worthless,  that  there  were  no  wheels  on  the 
hearse,  and  that  those  sent  with  It  were  not 
of  sufficient  strength  to  bold  it  up  because 
some  of  the  spokes  were  out  and  a  part  of 
the  felloes  loose,  and  that  the  top  was  weath- 
erworn and  rotten  so  you  could  tear  it  off 
with  the  hand,  and  a  part  of  the  woodwork 
was  decayed  and  in  I>ad  shape.  The  defend- 
ant c^ered  no  evidence  as  to  condition  of  the 
hearse.  His  honor  charged  the  Jury  among 
other  things,  as  follows: 

"The  warranty  upon  which  the  plaintiff  would 
be  entitled  to  recover,  if  any,  would  be  inherent 
to— or  as  we  say  in  law,  implied  by  law  in  the 
transaction,  the  implied  warranty  of  identity — 
that  it  was  the  same  thing  contracted  for,  and 
that  it  was  fit  for  the  purpose  for  which  it  was 
intended ;  not  that  it  was  good  quality,  or  first 
quality,  or  second  quality,  but  that  it  was  the 
thing  contracted  for,  a  hearse,  and  that  it  was 
fit  for  use  for  the  purpose  for  which  it  was  in- 
tended. -  So  that,  upon  this  issue,  after  consid- 
ering all  the  evidence,  if  you  find  from  this  evi- 
dence and  by  its  greater  weight  that  the  hearse 
received  by  the  plaintiff  was  not  the  one  that 
was  ordered,  or  that  the  car  received  was  worth- 
less and  unlit' for  the  purpose  for  which  it  was 
-Durciiased,  incapable  oi  being  used  as  a  hearse, 
ft  you  find  these  to  be  the  facts  by  the  greater 
weight  of  the  evidence,  it  will  be  your  duty  to 
answer  this  issue,  '$100.'  But  if  you  find  that 
this  car  was  the  one  that  the  plaintiff  ordered, 
and  that  the  condition  was  not  such  as  stipu- 
lated by  the  pluintiff  in  his  original  letter  or  the 
cut,  yet  if  it  was  fit  for  use  for  the  purpose  in- 
tended— that  is,  fit  for  use  as  a  hearse — if  you 
find  these  to  be  the  facts,  it  will  be  your  duty 
to  answer  this  issue  'Nothing.'  The  burden  is 
upon  the  plaintiff  to  satisfy  you  that  this  was 
not  the  same  car  that  was  ordered  specifically, 
and  that  when  received  it  was  in  a  worthless 
condition.  If  yon  find  from  this  evidence  that 
it  was  not  the  same  car,  but  a  different  car,  or 
that  it  was  worthless  and  unfit  for  the  purpose 
for  which  it  was  purchased  and  incapable  of 
l>eing  need  as  such,  tod  will  answer  the  issue, 


— ^and  the  defendant  excepted.  There  was 
also  a  motion  for  Judgment  of  nonsuit,  which 
was  denied,  and  the  defendant  ezoepted. 
There  was  a  verdict  and  Judgment  tn  favor 
of  the  plaintiff,  and  the  defendant  appealed. 

Brooks,  Sapp  &  Williams,  of  Greensboro, 
for  appellant  P.  W.  GlldeweU,  of  Beids- 
vllle,  and  Manning  &  Eitchln,  of  Raleigh, 
for  appellee. 

ALLEN,  J.  It  was  decided  In  Ashford  v. 
Shrader,  167  N.  a  48,  83  S.  El  29,  that  al- 
though there  is  no  Implied  warranty  as  to 
quality  In  the  sale  of  personal  property,  the 
seller  la  held  to  the  duty  of  furnishing  prop- 
erty, In  compliance  with  the  contract  of  sale, 
that  Is  at  least  merchantable  or  salable,  and 
to  this  we  may  add  that  it  shall  be  capable 
of  being  used,  If  intended  for  use.  This  deci- 
sion, and  others  of  like  Import  In  our  reports 
(Medicine  Co.  v.  Davenport,  163  N.  O.  297, 
79  S.  B.  602;  Tomlinson  v.  Morgan,  166  N. 
C.  657,  82  S.  E.  953 ;  Grocery  Co.  v.  Vemoy, 
167  N.  a  427,  83  S.  E.  667)  rest  upon  the 
presumption  that  both  buyer  and  seller  are 
acting  honestly  and  with  no  intention  to  cheat 
or  defraud,  and,  as  "the  purchaser  cannot 
he  supposed  to  buy  goods  to  lay  them  on  a 
dunghill,"  as  expressed  by  Lord  Ellenbor- 
ough  in  Gardner  v.  Gray,  4  Campbell,  143,  it 
will  not  be  assumed  that  the  seller  desires  to 
obtain  money  for  a  worthless  article.  His 
honor  applied  this  rule  In  his  charge  to  the 
Jury,  and  the  defendant,  while  admitting  Its 
correctness  la  proper  cases,  insists  that  it  has 
no  application  here  l)ecause  the  defendant 
wrote  the  plaintUf  on  March  12th,  before  the 
contract  was  closed,  that  it  would  not  guar- 
antee the  condition  of  the  hearse. 

The  meaning  of  the  word  "coaditi<m"  is  not 
clear,  but  it  is  certain  that  the  defendant 
was  not  providing  against  the  sale  of  e 
worthless  article,  because  in  the  same  letter 
he  assigns  as  his  reason  for  not  guarantee- 
ing condition  the  great  room  for  difference  of 
opinion  as  to  the  value  of  secondhand  hear» 
es,  and  in  the  next  paragraph  says  "It  under- 
stands the  hearse  will  be  shipped  to  the 
buyer  wMh  lamps,  curtains,  pole  and  everts 
thing  ready  ior  u»e,"  and  again,  that  its  rep- 
resentative, who  had  seen  the  hearse,  advis- 
ed that  it  was  worth  every  dollar  the  de- 
fendant was  asking  for  it.  Crediting  the 
defendant  with  the  honesty  of  purpose  de- 
clared in  the  statement  in  the  letter  that  "it 
Is  not  our  Intention  to  deceive  any  purchas- 
er of  goods  from  us,"  the  defendant  thought 
it  was  selling,  and  intended  to  sell,  a  tiling 
of  value,  ready  tor  use,  and  worth  |100,  but 
was  not  willing  to  guarantee  the  condition 
or  quality,  as  there  was  so  much  difference 
of  opinion  as  to  the  value  of  secondhand 
hearses.  As  thus  understood,  the  refusal 
to  guarantee  condition  means  only  a  refusal 
to  warrant  as  to  quality,  and  although  the 
law  writes  this  Into  every  contract  for  the 
sale  of  i)ersonal  property,  that  in  the  at*- 
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oence  of  express  agreement  there  sball  be 
no  warranty  as  to  quality,  it  holds  the  seller 
to  the  duty  of  famishing  an  article  mer- 
diantable  or  salable,  or  that  can  be  used. 
If  so,  why  should  the  obligation  oiC  the  seller 
be  less  because  he  writes  in  the  contract 
what  the  law  wonld  place  there?  In  other 
words,  if  the  law  writes  Into  a  contract  of 
sale  that  there  Is  no  warranty  as  to  the 
quality  of  the  goods  sold,  and  stlU  holds  the 
seller  to  the  duty  of  furnishing  an  article 
that  Is  merchantable  or  salable,  or  one  that 
can  be  nsed,  why  does  not  the  same  duty  rest 
upon  the  seller  when  he,  instead  of  the  law, 
writes  Into  the  contract  that  he  will  not 
warrant  the  quality.  It  may  be  said  that 
this  gives  no  effect  to  the  language  used, 
and  strikes  down  one  of  the  terms  of  the 
contract,  and  this  would  be  true  uut  for  the 
correspondence  proceeding  the  letter  of 
MarCb  12th.  It  appears,  however,  that  the 
plaintlfl  wrote  the  defendant  on  February 
27th  that  it  was  "in  the  market  for  a  good 
secondhand  funeral  car,"  and  that  the  de- 
fendant replied  on  March  Ist:  "We  are 
glad  to  hear  from  your  faror  of  the  27th 
Inst.,  that  yon  are  in  the  market  for  a  good 
light  weight,  secondhand,  black  funeral  car. 
Accordingly  we  Inclose  herewith  the  follow- 
ing design" — and  effect  may  be  given  to  the 
refusal  to  guarantee  by  relieving  the  defend- 
ant from  the  possibility  of  liability  npcm  an 
express  warranty  as  to  quality. 

We  are  therefore  of  opinion  that  the 
dutrge  of  his  honor  Is  supported  by  reason 
and  authority.. 

There  are  several  exceptions  In  the  record, 
but  all  of  them  relied  on  by  the  defendant 
are  dependent  upon  the  question  considered 
and  decided.  * 

Oniere  was  also  evidence  npon  the  i>art  of 
the  plaintiff  that  the  hearse  was  heavy 
weight,  when  he  had  contracted  for  one  of 
light  weight,  and  that  while  the  description 
in  the  design  called  for  steel  tires,  those  on 
the  hearse  sent  were  tires  made  for  rubber, 
on  which  there  was  no  rubber. 

No  error. 

an  N.  c.  ts) 

CROWELL  v.    MARYLAND   MOTOR   CAR 

INS.  CO.    (No.  444.) 

(Suprema  Court  of  NorUi  Carolina.    April  28, 

1916.) 

1.  iKSmAROB  «3>146— OOIf  STBUOnOR  OF  OOIT- 

TSACP— Apfuoaiior  or  Oerbbal  Rules. 
An  insurance  policy  should  be  interpreted 
by  the  mles  which  are  applicable  to  other  writ- 
ten contrscta  to  ascertain  and  give  effect  to  the 
intention  of  the  parties. 

(Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  U  202,  294-298;  Dec.  Dig.  <S=>146.] 

S.    iHSUSAlf  OB  «=>146— GoNSTBUCnOn  OF  GOIT- 
ntACT— lOBEBAIi  CoNSTBUCTIOn, 

An  insurance  policy  should  be  so  construed 
••  to  effectuate  the  purpose  of  indemnification 
•cainst  loM,  rather  than  to  defeat  it 

[Bid.  Note.— For  other  cases,  see  Iniuhmce, 
Cent.  Dig.  {{  292,  294-298;  Dec.  Dig.  <S=>146.1 


3.  Insubance  «=»146— CoNSTBUcnoN  or  Con- 
TBACT— Language  of  Policy. 

An  insuraDce  policy  should  be  fairly  and 
reasonably  construed,  onlesa  it  is  so  dear  and 
unambiguous  as  not  to  require  a  construction, 
when  its  words  are  taken  In  their  plain  and 
ordinary  sense. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {§  292,  294-298;  Dee.  Dig.  «=3l46.] 

4.  iNStTBANCE    <g=3l8S— FoBFEITDBB— REOOTA- 

TioNs  AS  TO  Use  of  Pbopebtt. 

An  insorance  company  may  insert  in  its  pol- 
icy reasonable  conditions  as  to  the  use  of  the 
property  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  24et-249 ;  Dec.  Dig.  (SsalSi] 

6.  Insubance    $=3325— FoBFxrruBifr— Fobbid- 

den  Use  of  Pbopebtt. 
A  clause  in  a  policy  of  Insurance  on  a  motor 
ear,  providing  that  the  car  should  not  be  "rent- 
ed or  nsed  for  passenger  service  of  any  kind  for 
hire,"  does  not  authorize  a  forfeiture,  where  the 
car  was  used  by  the  owner's  chauffeur  without  his 
knowledge  upon  a  single  occasion  to  carry  per- 
sons for  hire;  the  car  being  destroyed  while 
in  the  exclusive  possession  of  Uie  owner  and  aft- 
er the  forbidden  use  had  ceased. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  750;    Dec.  Dig.  «=»325.] 

6.  Insoeawce  <3=5  325-Oonstbuction  of  Coh- 

TBACT— FOBBIDDEN  USE  OF  PbOPERTV. 

A  clause  in  a  policy  of  insurance  of  a  motor 
car,  providing  that  the  car  should  not  be  "rent- 
ed or  nsed  for  passenger  service  of  any  kind 
for  hire,"  implies  more  than  a  single  act  of 
renting  or  using,  and  refers  to  the  business  of 
carrying  passengers  for  hire. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cait  Dig.  i  750;   Dec.  Dig.  <e::»S2o.] 

Appeal  from  Superior  Court,  Mecklenburg 
County;   Shaw,  Judge. 

Action  by  W.  J.  Crowell  against  the  Mary- 
land Motor  Car  Insurance  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
No  error. 

The  defendant  Insured  the  plaintiff's  motor 
car  and  accessories  for  $1,000,  under  a  policy 
which,  by  Its  eighth  clause,  provided  as  fol- 
lows: 

"The  motor  car  hereby  insured  will  not  be 
rented  or  used  for  passenger  service  of  any 
kind  for  hire,  except  by  special  consent  of  tbii 
company  indorsed  hereon  in  writing." 

The  tenth  and  eleventh  clauses  declare  that 
the  policy  shall  be  void  if  there  be  false  rep- 
resentation or  concealment  in  certain  partic- 
ulars set  forth,  or  any  fraud  or  false  swear- 
ing about  any  matter  relating  to  the  Insur- 
ance, and  shall  also  be  void  if  the  interest 
of  assured  in  the  car  be  other  than  the  sols 
and  unconditional  ownership,  or  if  it  be  or 
become  incumbered  by  a  chattel  mortgage, 
or  if  there  is  any  change  In  the  owner's  in- 
terest or  title,  other  than  that  caused  by  his 
death,  whether  by  legal  process  or  Judgment 
or  by  his  voluntary  act,  or  otherwise. 
The  nineteenth  clause  provides  that: 
"No  suit  or  action  on  this  policy  for  the  re- 
covery of  any  claim  shall  be  sustainable  in  any 
court  of  law  or  equity  until  after  full  compli- 
ance by  the  insured  with  all  the  foregoing  re- 
quirements, .  nor  unless  commenced  within  13 
months  next  after  the  loss  or  damage." 
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Tn  Xovember,  1913,  plaintiff  was  the  owner 
or  proprietor  of  a  garage  In  the  dty  of  Char- 
lotte, N.  O.,  and  sometimes  hired  automo- 
biles, and  held  a  license  for  the  purpose.  He 
also  kept  the  car  In  question  In  the  garage 
for  his  own  use,  and  not  for  renting  or  to 
be  used  in  passenger  service  of  any  kind  for 
hire,  though  it  had  been  used  just  once,  be- 
fore It  was  burned,  to  take  a  man  to  the 
railroad  station.  The  car  was  taken  from 
the  garage  hy  Ben  Stltt,  one  of  plaintlfTs 
employes,  and  he  carried  a  party  of  bird 
hunters  in  it  to  Lincoln  county  on  Thanks- 
giving day,  1913.  It  was  punctured  several 
times  on  the  return,  and  finally  left  at  a 
place  on  the  Dowd  road,  six  miles  from 
Charlotte,  and  Ben  Stltt  telephoned  to  an- 
other garage  for  another  car  to  take  the 
party  of  men  to  the  dty.  The  car  came,  and 
the  men  were  carried  to  the  city,  and  Stltt 
paid  the  mcmey  he  had  received  from  them 
for  this  service.  The  defendant  offered  in 
evidence  the  proof  of  loss  signed  by  plaintiff, 
In  which  he  stated  that  the  car  had  been 
used  for  his  private  purposes,  "and  some  for 
hire."  The  court  charged  the  Jury  that  If 
they  found  that  the  car  was  used  only  twice, 
ID  carrying  a  man  to  the  station  at  a  former 
time,  and  on  the  occasion  when  it  was  burn- 
ed to  carry  the  hunters  to  Lincoln  county, 
under  the  circumstances  as  testified  by  the 
plaintiff,  and  only  twice  during  a  period  of 
a  year  and  a  half.  It  would  not  be  such  a 
renting  or  using  of  the  car  "for  passenger 
service  for  hire"  as  Is  forbidden  by  section 
8  of  the  policy,  and  they  would  answer  the 
issue  In  respect  thereto,  "No;"  but  if,  on 
the  contrary,  they  found  it  was  kept  for  hire 
and  used  for  hire,  for  passenger  service,  they 
would  answer  the  issue,  "Yes,"  as  that  was 
a  violation  of  section  8  of  the  policy  of  in- 
surance. The  Jury  returned  a  verdict  for 
the  plaintiff;  and,  from  the  judgment  there- 
on, the  defendant  appealed. 

Cameron  Morrison  and  J.  H.  McLaIu,  both 
of  Charlotte,  for  appellant  Thad  A.  Ad- 
ams and  Cansler  &  Cansler,  aU  of  Charlotte, 
for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  We  find  no  material  error  in  the 
trial  of  this  case,  and  have  concluded,  after 
patient  consideration  of  the  facts,  that  sub- 
stantial justice  has  been  done,  and  in  ac- 
cordance with  well-settled  principles  of  the 
law, 

[1]  A  policy  of  Insurance,  It  may  be  said 
generally,  should  be  interpreted  by  the  rules 
which  are  applicable  to  other  written  con- 
tracts, for  the  purpose  of  ascertaining  and 
giving  effect  to  the  real  intention  of  the  par- 
ties. We  have  said  that  it  should  be  con- 
strued strictly  against  the  insurer  and  fa- 
vorably to  the  Insured,  when  there  is  doubt 
or  ambiguity  in  Its  terms,  as  It  is  supposed 
to  be  prepared  by  the  former. 

[2,  t]  But  however  thla  may  be,  the  object 


of  the  contract  being  to  afford  an  Indemnity 
against  loss,  it  should  be  so  considered  as 
to  effectuate  this  purpose,  rather  than  in  a 
way  whldi  will  defeat  it  It  should  have, 
from  every  point  of  view,  a  fair  and  reason- 
able construction,  unless  It  be  so  cleaily  and 
unambiguously  expressed  as  not  to  require 
construction,  when  its  words  will  be  taken 
in  the  plain  and  ordinary  sense.  Bray  t. 
Insurance  Co.,  139  N.  C.  390,  51  S.  E.  922; 
Railroad  Co.  y.  Casualty  Co.,  145  N.  C.  116, 
58  S.  E.  906;  19  Cyc.  655;  W.  F.  Ins.  Co. 
V,  Simons,  98  Pa.  620;  Rogers  v.  iBtna  Ins. 
Co.,  95  Fed.  103,  35  G  C.  A.  396;  Insurance 
Co.  V.  Kearney,  180  U.  S.  132,  21  Sup.  Ct 
326,  45  L.  Ed.  460;  P.  C.  Insurance  Co.  v. 
Hardesty,  182  111.  39,  56  N.  E.  139,  74  Am. 
St  Rep.  161;  S.  F.  &  M.  Insurance  Ca  ▼. 
Wade,  96  Tex.  598,  68  S.  W.  977,  68  L.  R. 
A.  714,  93  Am.  St  Rep.  870;  Vance  on  In- 
surance, p.  429. 

[4,  S]  The  clause  In  this  policy,  upon  the 
alleged  violation  of  which  the  defendant  re- 
lies to  defeat  a  recovery,  provides  that  the 
motor  car  thereby  Insured  "will  not  be  rented 
or  used  for  passenger  service  of  any  kind  for 
hire,  except  by  special  consent  of  the  com- 
pany indorsed  on  the  policy."  It  Is  apparent, 
we  think,  that  the  parties,  by  this  clause, 
contemplated,  not  a  single  act  of  renting  or 
using  the  car  for  hire,  a  mere  casual  or  iso- 
lated Instance,  and  that  too,  without  the 
knowledge  or  consent  of  the  owner,  but  some- 
thing of  a  more  permanent  nature.  19  Cya 
736.  This  car  was  not  "rented"  In  the  sense 
of  that  word  as  employed  in -the  policy,  bat 
it  was  used  by  the  plaintiffs  servant  to  car- 
ry the  hunters  to  the  country,  but  this  can 
hardly  be  considered  as  being  engaged  In  the 
"passenge^  service." 

In  Mears  v.  Humboldt  Ins.  Co.,  92  Pa.  15, 
37  Am.  Rep.  647,  it  was  said: 

"We  are  not  disposed  to  give  the  word  'use' 
in  this  policy  the  narrow  construction  claimed 
for  it  It  must  have  a  reasonable  interpreta- 
tion,_  such  as  was  probably  contemplated  by  the 
parties  at  the  time  the  contract  was  entered  into. 
Nearly  every  policy  of  insurance  issued  at  the 
present  time  contains  this  condition,  or  a  simi- 
lar one.  What  is  intended  to  be  prohibited  is 
the  habitual  use  of  such  articles,  not  their  ex- 
ceptional use  upon  some  emergency." 

The  case  of  S.  F.  &  M.  Ins.  Co.  t.  Wade, 
supra,  furnishes  another  illustration  of  this 
rule.  TUb  machine  was  not  kept  for  the  pur- 
pose of  being  rented  or  used  In  the  passenger 
service.  It  was  the  merest  accident  that  It 
was  used  on  this  occasicai ;  "the  other  car 
which  had  been  used  for  hire  not  being  in  the 
garage  that  morning."  This  is  what  the  wit- 
ness Ben  Stitt  said  about  It;  ahd  besides, 
when  the  car  was  burned,  the  journey  had 
been  completed  and  all  the  parties  had  re- 
turned to  the  city  by  another  car  the  night 
before  the  burning,  which  was  oae  of  thoae 
unaccountable  acddeuta,  not  attributable  to 
any  use  of  the  car  for  carrying  the  parties 
to  their  hunting  ground,  so  far  as  appears. 
The  hire  had  been  given  up,  and  the  owner 


Digitized  by 


Google 


S.C.) 


McCASKHX  T.  PEaRAM  FARM  &  LUMBER  00. 


89 


had  resumed  the  possession  of  his  private  car, 
and  placed  it  In  the  care  of  his  servant  to  be 
brought  back  td  the  garage.  We  do  not  see, 
from  the  language  of  the  policy,  how  such 
a  case  could  have  been  Intended  by  the  par- 
ties as  a  ground  of  forfeiture.  There  was  no 
increase  of  the  risk,  which  would  be  incur- 
red by  its  ordinary  and  perfectly  legitimate 
use  as  a  private  automobile;  it  being  all  the 
time  in  the  possession  of  the  plaintiff's  chauf- 
feur, and,  at  the  time  of  the  fire,  in  his  ex- 
clusive possession  and  control.  It  seems  to 
us  that  it  would  be  too  narrow  and  rigid  a 
construction  of  the  clause,  if  we  should  hold 
that  this  single  act  of  the  chauffeur  falls  with- 
in its  prohibition,  and  consequently  involves 
a  forfeiture  of  the  insurance.  The  carrying 
of  the  man,  some  time  before,  to  the  station, 
was,  if  forbidden,  too  remote  from  the  time 
when  the  car  was  burned,  and  is  covered  by 
the  principle  announced  In  Oottingham  v. 
Insurance  Co.,  84  S.  !>.  274,  dedded  at  this 
term. 

At  the  time  the  car  was  burned,  the  alleged 
forbidden  use  of  It  had  entirely  ceased,  and 
its  owner,  without  wliose  knowledge  or  con- 
sent it  was  taken  ont  of  the  garage,  had  re- 
sumed possession  and  control  of  it,  the  tire 
had  been  repaired,  and  he  was  then  engaged 
in  returning  it  to  the  garage.  The  Increase 
of  risk  by  the  wrongful  use,  if  there  was 
such,  had  entirely  ceased  and  determined.  It 
would  seem,  therefore,  tliat,  upon  this  un- 
disputed state  of  facts,  the  case  is  brought 
fairly  within  the  influence  of  the  principle  of 
Cottlngham's  Case.  Insurance  companies 
have  the  right  to  insert  in  their  policies  rea- 
sonable conditions  as  to  the  use  of  the 
Insured  property,  and  the  courts  will  not,  by 
subtle  and  ingenious  argument,  construe 
away  tlie  provisions  for  their  security  or  de- 
prive them  of  their  full  benefit,  as  safeguards 
against  fraud  or  negligence,  or  other  unlawful 
act,  nor,  on  the  other  hand,  will  they  con- 
strue the  policy  so  strictly  in  favor  of  the 
insurer  as  to  make  them  more  tlian  they  were 
designed  to  be — a  protection  against  such 
hazards,  and  consequently  a  precarious  in- 
demnity to  the  insured.  Gardner  v.  Insur- 
ance Co.,  163  N.  C.  367,  79  S.  E.  806,  48  L. 
B.  A.  (N.  8.)  714.  They  are  entitled,  both 
Insurer  and  insured,  to  a  fair,  Just,  and 
common-sense  interpretation  of  the  policy,  so 
that  the  one  may  be  restrained  from  doing 
things  calculated  unnecessarily  to  Increase 
tbe  risk,  and  which  are  forbidden  by  the 
policy,  and  the  other  may  be  held  to  the  full 
obligation  assumed  by  the  contract  to  furnish 
a  certain  and  reliable  Indemnity  against  loss; 
tbe  parties  being  reciprocally  held  to  the 
same  measure  of  duty  and  fidelity  in  respect 
to  the  obligations  imposed  by  the  insurance 
oontract 

[I]  The  eighth  clause  Is  somewhat  obscure- 
ly worded,  and  we  must  give  it  that  con- 
struction which  favors  the  plaintiff,  as  It  in- 


volves a  question  of  forfeiture.  The  words 
"passenger  service,"  when  considered  in  con- 
nection with  the  preceding  words  "rented" 
or  "used,"  Imply  more  than  a  single  act  of 
renting  or  using,  and  lefer  to  the  business  of 
carrying  passengers  for  hire.  It  Is  suscepti- 
ble of  this  meaning  which,  under  the  familiar 
rule  applicable  to  such  cases  where  the  lan- 
guage is  not  clear  and  definite,  we  are  au- 
thorized to  give  them. 

Being  of  the  opinion  that  the  case  is  not 
covered  by  the  eighth  clause  of  the  policy,  it 
is  not  necessary  to  discuss  the  other  ques- 
tions argued  before  us. 

No  error. 

aes  N.  a  24) 

McCASKILL  et  al.  ▼.   PBGRAM   FARM  & 
LUMBER  CO.    (No.  405.)     ' 

(Supreme  Court  of  North  Carolina.    April  28, 
1915.) 

Advbbsb  Possession  «s>115  —  Evidence  — 

Question  roa  Jhbt. 

Evidence  examined  and  held  to  require  the 
submission  to  the  jury  of  the  issue  whether 
plaintiff,  in  an  actdon  to  recover  land,  bad  held 
it  by  adverse  possession  for  21  years  under 
color  of  title. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cen\  Dig.  !|  314,  691-701;  Dec.  Dig. 
©=»116.] 

Appeal  from  Superior  Court,  Richmond 
County ;  Lane,  Judge. 

Action  by  J.  M.  McCasklll  and  others 
against  the  Fegram  Farm  &  Lumber  Com- 
pany. From  a  judgment  of  nonsuit  for  de- 
fendant, plaintiffs  appeal    Reversed. 

This  is  an  action  to  recover  land.  The 
plaintiffs  alleged  that  they  were  the  owners 
of  the  land  in  controversy,  and  this  was  de- 
nied by  the  defendant 

John  P.  Cameron,  of  Rockingham,  and  M. 
W.  Nash,  of  Hamlet,  for  appellants.  Adams. 
Armfield  &  Adams  and  Stack  &  Parker,  all 
of  Monroe,  and  IxjwdermUk  &  Dockery,  of 
Rockingham,  for  appellee. 

ALLEN,  J.  The  plaintiffs  have  failed  to 
show  a  connected  chain  of  title  to  the  land 
in  controversy,  as  they  did  not  locate  the 
grant  introduced  In  evidence,  and  they  must 
rely  on  an  adverse  possession  for  21  years 
under  color  to  take  the  title  out  of  the  state 
and  vest  It  in  themselves.  Mobley  r.  GrUBn, 
104  N.  C.  112,  10  S.  B.  142.  They  introduced 
in  evidence  a  deed  to  their  father,  who  is 
dead,  dated  February  14,  1880,  and  register- 
ed December  12,  1885,  which  is  color  of  title, 
and  offered  evidence  that  this  deed  covered 
the  land  in  dispute. 

The  question,  therefore,  presented  by  tbe 
appeal  is  whether  any  evidence  of  adverse 
possession  was  introduced  which  ought  to 
have  been  submitted  to  the  Jury;  and,  in 
passing  ui>on  this  question,  we  have  no  right 
to  determine  the  weight  or  sufficiency  of  the 
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evidence,  but  elmply  to  determine  whether 
there  was  any  evidence  of  the  fact,  giving  to 
It  the  construction  most  favorable  to  the 
plaintiffs. 

The  authorities  on  what  la  necessary  to 
constitute  an  adverse  possession  are  fully 
reviewed  In  Locklear  v.  Savage,  159  N.  C. 
236,  74  S.  B.  847,  and  It  U  there  said: 

"It  consists  in  actual  possession,  with  an  in- 
tent to  hold  solely  for  the  possessor  to  the  ex- 
clusion of  others,  and  is  denoted  by  the  exercise 
of  acts  of  dominion  over  the  land,  in  making 
the  ordinary  use  and  taking  the  ordinary  profits 
of  whidi  it  Is  susceptitde  In  its  present  state, 
■nch  acts  to  be  so  repeated  as  to  show  that  th^ 
are  done  in  the  character  of  owner,  in  opposi- 
tion to  right  or.  claim  of  any  other  person,  and 
not  merely  as  an  occasional  trespasser.  It  must 
be  decided  and  notorious  as  the  nature  of  the 
land  will  i>ermit,  affording  unequivocal  indica- 
tion to  all  persons  that  he  is  exercising  thereon 
the  dominion  of  owner.  loftin  v.  CoSb,  46  N. 
C.  406  [62  Am.  Dec.  1731;  Montgomery  v. 
Wynns,  20  N.  O.  667;  Williams  v.  Buchanan, 

28  N.  a  635  [35  Am.  Dec.  760]:  Burton  v. 
Carrnth.  18  N.  C.  2;  Gilchrist  v.  McLaughlin, 

29  N.  C.  810:  Bynum  v.  Carter,  26  N,  C.  810; 
Simpson  v.  Blount,  14  N.  a  34;  l^«dwell  v. 
Keddick.  28  N.  C.  66." 

Applying  this  rule,  we  are  of  opinion  there 
was  evidence  of  an  adverse  possession  which 
ought  to  have  been  submitted  to  the  Jury. 

The  evidence  of  the  plaintiffs  tended  to 
prove  that  the  land  In  controversy  Is  wood- 
land ;  that  there  Is  no  house  on  it ;  that  up 
to  tile  time  of  the  entry  of  the  defendants, 
about  1910,  none  of  It  had  been  cleared,  and 
that  it  could  not  be  cultivated  profitably; 
that  the  father  of  the  plaintiffs,  and,  aftec 
his  death,  their  mother,  lived  on  another 
tract  of  land  about  a  mile  distant ;  that  there 
was  very  little  wood  on  the  land  on  which 
they  lived;  that  their  father  was  a  school- 
teacher and  used  a  great  deal  of  wood;  and 
that  the  land  was  bought  for  wood. 

J.  M.  McCasklll  testified  that  his  father 
died  in  1888,  leaving  two  children,  who  are 
the  plaintiffs;  that  he  stayed  at  home  with 
bis  father  and  mother  from  the  time  the 
land  was  bought  until  the  fall  of  1887 ;  that 
after  he  left  home  In  1887  he  returned  five 
or  six  times  each  year ;  that  the  land  In  con- 
troversy was  bought  for  the  purpose  of  get- 
ting wood  and  llgbtwood  from  it ;  that  up  to 
the  time  he  left  home  he  hauled  wood  and 
llgbtwood  from  the  land ;  that  he  cut  blacli- 
jack  on  the  land  and  burned  It  for  ashes; 
that  he  hauled  wood  and  llgbtwood  from  the 
land  every  winter  and  all  during  the  win- 
ter ;  that  this  was  done  every  year  while  he 
was  at  home ;  that,  after  his  father  died,  his 
mother  took  charge  of  the  land,  and  that  she 
used  It  as  It  was  used  when  he  was  at  home ; 
that  his  mother  married  a  Mr.  Hart  about 
1898,  and  that  it  was  used  by  them  as  It  had 
been  before;  that  It  had  been  used  every 
year  since  It  was  bought ;  that  Mr.  Bart  had 
black-jack  out  on  the  land,  and  they  had  to 
get  wood  and  llghtwood  from  It  all  the  time ; 
that  no  one  ever  disputed  their  title  to  the 
land  up  to  the  time  of  the  entry  by  the  de- 


fendant;  and  that  the  land  was  worked  by 
different  persons  for  them. 

C.  W.  McCaskUl,  another  plaintiff,  teetl- 
fled  that  he  was  seven  years  old  when  his 
father  died,  and  that  he  did  not  leave  home 
until  about  1900;  that  he  used  the  land  for 
llgbtwood,  with  his  father's  permission ;  that 
the  land  was  used  each  year  for  getting  wood 
and  llghtwood ;  that  his  mother  used  It  for 
turpentine ;  that  from  1900  to  1910  his  st^- 
father  was  using  the  land  for  the  purpose  of 
getting  wood  and  Ughtwood;  that  after  he 
left  home  he  returned  each  year  and  saw 
how  the  land  was  used ;  that  they  got  their 
winter's  wood  from  the  land  each  year  as 
long  as  he  stayed  at  home,  and  also  their 
wood  for  the  summer  from  the  land. 

Daniel  McQueen,  a  witness  for  the  plain* 
tiffs,  testified  that  be  was  more  than  60  years 
old ;  that  he  worked  on  the  land  for  Mr.  Mc- 
Casklll, father  of  the  plalntUFs,  while  he  was 
living;  that  he  worked  for  him  every  year ; 
that  he  got  wood  and  llghtwood  for  him  on- 
tll  he  died ;  that  he  worked  on  the  land  after 
he  died ;  that  be  hauled  wood  and  llghtwood 
and  cut  black-jack  and  cut  down  trees ;  that 
he  got  wood  and  llghtwood  off  the  land  mora 
or  less  every  year  that  Mr.  Hart  was  living ; 
that  he  commenced  worldng  on  the  land  for 
Mr.  McCasklll,  and  then  worked  on  It  for 
Mr.  Hart,  and  that  he  thinks  he  worked  on 
It  as  long  as  21  years  or  more. 

There  was  other  evidence  introduced  In  be- 
half of  the  plaintiffs  tending  to  corroborate 
the  evidence  of  these  witnesses. 
'  Beversed. 

am  N.  0.  n.) 
COLONIAIi  TRUST  CO.  et  al.  v.  STEROHIB 
BROS,  et  aL    (No.  446.) 

(Supreme  Court  of  North  Carolina.    April  28; 
1915.) 

1.  Jddomknt  <8=>780— Lies— Pabol  Trust. 

A  contemporaneous  parol  trust  in  favor  of 
grantor,  in  an  absolute  deed  passing  title  on 
its  face,  gives  grantor  no  right  to  claim  the 
land  conveyed  as  against  the  lien  of  a  judgment 
creditor  of  grantee,  which  attached  to  the  land 
when  the  deed  was  recorded. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  gj  1341.  1343-1349;  Dee.  Dig.  «=» 
780.] 

2.  JUDQUENT  <S=»780— tilBN— PbiOBITI. 

The  lien  of  a  judgment  attaches  when  the 
land  is  conveyed  to  the  judgment  debtor,  and 
is  superior  to  any  equity  which  Uis  grantor 
could  retain  by  a  parol  agreement  or  subsequent 
recorded  conveyance. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {{  1341,  1343-1349;  Dec.  Dig.  <S=> 
780.] 

3.  JuDQMitNT  *=»780— Lien— PBioamr. 

The  amount  of  consideration  redted  in  a 
deed  made  without  consideration  is  immaterial 
as  aHecting  the  priority  of  the  lien  of  a  prior 
docketed  judgment  against  grantee  attaching  to 
the  land  conveyed  as  against  the  claim  of  gran- 
tor under  a  parol  trust 

.  [li}d.   Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  SS  1341.  1343-1349;   Dec  Dig. 
780.] 
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4.  MoBTGAOEa  «=9l73— Lien— Pbiobitt  —  Bf- 
izcr  or  Recoroino  Act. 

In  view  of  the  Connor  Act  QRevisal  1905,  f 
880),  requiring  registration  of  a  conveyance  of 
land  to  be  good  against  creditors  and  purchasers 
for  value,  a  trust  or  mortgage  to  secure  pur- 
chase money,  even  if  executed  in  writings  simul- 
taneously with  a  conveyance,  would  not  avail 
against  the  lien  of  a  Judgment  against  gran- 
tee, docketed  prior  to  registration  of  the  trust 
deed  or  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig,  }§  412,  419-424;  Dec  Dig.  «=»lT3.] 

6.  UOBTGAOES  «=9l74— PBIOBITT— BiTKCT  OF 

Rboistbatior  Act. 

Neither  would  it  avail  against  a  subsequent 
conveyance  by  the  grantee  registered  prior  to  the 
registration  of  the  trust  deed  or  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Gent.  Dig.  {{  41&-416;   Dec.  Dig.  «=9l74J 

Appeal  from  Superior  Court,  Mecklenburg 
County. 

Action  by  the  Colonial  Trust  Company  and 
otbers  against  StercUle  Bros.,  and  others. 
The  court  refused  to  continue  a  restraining 
ordef  to  the  hearing,  and  plaintiffs  appeal. 
AfflrQied,  and  action  dismissed. 

This  Is  an  appeal  from  a  refusal  to  con- 
tinue a  restraining  order  to  the  hearing.  The 
plaintiffs  aU%e  In  their  complaint  that  on 
May  1,  1913,  the  Colonial  Trust  Company 
conv^ed  to  the  defendant  W.  V.  Hall,  by 
deed  in  fee  simple,  with  warranty,  and  recit- 
ing "$100  and  other  valuable  considerations," 
certain  lots  in  Charlotte,  which  deed  was 
dnly  recorded  in  the  office  of  the  register  of 
deeds  of  Hecldenburg  on  that  date.  A  few 
days  later  (May  3d)  Hall  conveyed  the  prop- 
er^ by  deed  of  trust  to  J.  W.  Barry,  trus- 
tee, to  secure  a  lofui  of  $900,  which  was  also 
duly  recorded.  In  December,  1913,  at  the 
request  of  the  Colonial  Trust  Company,  Hall, 
by  deed  duly  recorded,  conveyed  said  lots  in 
fee  simple,  with  the  usual  covenants  of  war- 
ranty to  plaintifTs  Garrls  and  wife. 

In  May,  1909,  the  defendants  Sterchie 
Bros,  obtained  Judgment  against  W.  V.  Hall, 
which  was  duly  docketed  June  8,  1009,  in 
Me<*lenbnrg  county.  On  November  14,  1914, 
the  defendants  Sterchie  Bros,  caused  an  exe- 
cution to  be  Issued  on  aforesaid  Judgmrait 
against  W.  V.  Hall,  and  the  aforesaid  lots 
were  advertised  for  sale  thereunder.  The 
plaintiffs  obtained  a  restraining  order  against 
the  sale  of  said  lands,  returnable  before 
Harding,  Judge,  at  the  courthouse  in  Char- 
lotte, December  28,  1914,  alleging  that,  when 
the  property  was  conveyed  by  the  Colonial 
Trust  Company  to  the  said  W.  V.  Hall,  he 
paid  nothing  therefor,  and  that  there  was  a 
contemporaneous  agreement  that  he  should 
bold  only  the  naked  legal  title  and  was  to 
execute  a  declaration  of  trust,  and  that 
therefore  Hall  had  no  Interest  which  could 
be  sold  under  the  execution.  The  defendants 
demurred  upon  the  ground  that  no  cause  of 
action  was  stated.  His  honor,  being  of  that 
optoion,  dissolved  the  restraining  order. 


J.  W.  Barry,  of  Charlotte,  for  appellants. 
Robert  S.  Hutchison,  of  Charlotte,  for  appel- 
lees. 

CLARK,  C.  J.  [1]  In  Gaylord  v.  Gaylord, 
150  N.  C.  222,  63  S.  K  1028,  it  was  held  that: 

"Where  there  is  a  deed,  conve^in^  the  ab- 
solute title  to  land,  giving  clear  udication  on 
the  face  of  the  instrument  that  such  title  was 
intended  to  pass,  a  contemporaneous  parol  trust 
cannot  be  set  up  or  ingrafted  in  favor  of  the 
grantor.  The  vendor  cannot  in  such  case,  by  a 
contemporaneous  parol  agreement,  contradict  his 
written  conveyance.  A  trust  in  favor  of  the 
grantor  to  secure  the  purdiaae  money,  or  for 
other  parposes,  must  be  in  writing." 

Gaylord  y.  Gaylord  has  been  cited  with 
approval  in  Newkirk  y.  Stevens,  152  N.  C. 
502,  67  S.  E.  1013 ;  Dunlap  v.  Willett,  153  N. 
C.  321,  69  S.  E.  222 ;  by  Brown,  J.,  in  Ricks 
V.  Wilson,  154  N.  C  286,  70  8.  E.  476;  Weav- 
er V.  Weaver,  159  N.  C.  21,  74  S.  B.  610; 
Jones  V.  Jones,  164  N.  C.  322,  80  S.  B.  430 ; 
and  Cavenaugh  v.  Jarman,  64  N.  O.  876,  79 
S.  E.  673. 

The  plalntUfs,  therefore,  cannot  claim  un- 
der the  alleged  contemi)oraneons  parol  trust 
as  against  the  lien  of  the  docketed  Judgment 
In  favor  of  Sterchie  Bros.,  which  attadied 
upon  the  registration  of  the  deed  to  BalL 
Nor  can  they  claim  under  the  subsequently 
executed  deeds  made  by  H^IL  The  condition 
of  the  plaintiffs  cannot  be  stronger  than  that 
of  a  vendor  who  has  taken  a  mortgage,  or  a 
deed  of  trust,  or  who  has  received  a  written 
declaration  of  trust  from  the  vendee  to  se- 
cure the  purchase  money,  but  has  failed  to 
place  the  same  on  record. 

[2]  When  the  deed  to  HaU  was  recorded, 
the  lien  of  the  defendants'  Judgment  at  once 
attached  to  the  land  and  was  superior  to 
any  equity  which  the  trust  company  either 
retained  or  attempted  to  retain  by  the  alleg- 
ed parol  agreement,  or  by  any  subsequently 
recorded  conveyance. 

[3}  The  amount  of  c<Hisideration  recited  in 
the  deed  to  Hall  is  immaterial.  If  it  amount- 
ed to  notice,  under  our  registration  laws  it 
could  not  avaid  against  the  lien  of  prior  reg- 
istered conveyances  or  docketed  Judgments. 

[4,  S]  Bev.  {  980,  commonly  known  as  the 
"Connor  Act,"  provides: 

"No  conveyance  of  land,  or  contract  to  con- 
vey, or  lease  of  land  for  more  than  three  years 
shall  be  valid  to  pass  any  property,  as  against 
creditors  or  purchasers  for  a  valuable  consid- 
eration, from  the  donor,  bargainor  or  lessor,  but 
from  the  registration  thereof  within  the  county 
where  the  land  lieth." 

Even  It  there  Iiad  been  a  trost  or  mortgage 
executed  in  writing  simultaneously  with  the 
conveyance  to  Hall,  it  would  not  avail 
against  the  Uen  of  a  docketed  Judgment,  or 
a  conveyance  by  Hall  registered  prior  to  the 
registration  of  the  trust  deed,  or  mortgage 
to  secure  the  purchase  money.  In  Bunting 
V.  Jones,  78  N.  C  242,  it  was  held  that, 
where  the  vendor's  deed  and  the  mortgage  by 
the  vendee  to  secure  the  purchase  n^oney 
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were  made  .stmnltaneously  and  recorded  to- 
gether, then  the  lien  of  a  Jndgmeat  did  not 
take  priority  over  the  mortgage  to  secure  the 
purchase  money.  This  ca'se  has  been  cited 
with  approval  (see  Annotated  Edition)  in 
many  cases  down  to  Hlnton  y.  Hicks,  156  N. 
C.  24,  71  S.  B.  10S6,  In  all  of  which  the  con- 
veyance and  the  mortgage  back  were  "filed 
for  registration  at  the  same  moment"  In 
such  case  the  title  does  not  vest  in  the  ven- 
dee for  a  single  moment,  but  as  Judge  Reade 
said  in  Bunting  v.  Jones,  supra.  It  la  "like 
the  Borealls  race  that  flits  ere  you  can  point 
their  place."  In  the  present  case  the  con- 
veyances in  pursnance  of  the  alleged  trust 
were  not  executed,  much  less  registered, .  till 
afterwards. 

.  In  Quinnerly  v.  Qulnnerly,  114  N.  C  145, 19 
S.  E.  99,  it  was  held  that  a  mortgage  for  the 
purchase  money  of  land  is  not  entitled  to 
priority  over  a  second  mortgage,  which  is  fil- 
ed first,  even  though  the  second  mortgagee 
may  have  actual  notice  of  the  unregistered 
prior  mortgage,  and  that  this  was  so  prior 
to  the  passage  of  the  Connor  Act,  which 
merely  extended  the  principle  to  deeds  and 
Judgment  liens.  That  case  has  been  cited  in 
many  cases  quoted  In  the  Annotated  Edition, 
and  since  then  It  has  been  further  cited  and 
approved,  together  with  other  cases  of  like 
tenor  in  Piano  Co.  v.  Sprulll,  150  N.  O.  169, 
03  -S.  E.  723,  Moore  v.  Quickie,  159  N.  C.  130, 
74  S.  E.  927,  Moore  v.  Johnson,  162  N.  C. 
272,  78  S.  E.  168,  and  there  are  many  other 
cases  affirming  the  same  doctrine  which  do 
not  cite  Quinnerly  v.  Qulnnerly  by  name. 

Under  the  provisions  of  the  Connor  Act, 
the  holder  of  a  subsequently  registered  con- 
veyance takes  subject  to  the  lien  of  a  Judg- 
ment creditor  of  the  grantor,  where  the  Judg- 
ment was  rendered  and  docketed  before  the 
registration  of  the  deed,  even  though  there 
was  an  agreement  between  the  grantor  and 
the  grantee  that  such  deed  should  not  be 
registered  till  the  payment  of  the  purchase 
money.  Tarboro  v.  Micks,  118  N.  C.  163,  24 
S.  B.  729;  Bostic  v.  Young,  116  N.  0.  766, 
21  S.  E.  552;  Francis  v.  Herren,  101  N.  O. 
497,  8  S.  E.  353. 

In  Qulnnerly  v.  Qulnnerly,  supra,  it  was 
said: 

"It  Is  altogether  too  late  to  contend  that  the 
vendor  of  real  estate,  who  has  conveyed  it  by 
deed,  has  a  lien  upon  the  land  tor  the  pur- 
chase money;  nor  can  the  vendor  reserve  a 
lien,  unless  be  take  his  security  in  writing  and 
have  it  registered.  All  secret  trusts,  latent  liens, 
and  hidden  incumbrances  are  and  were  intended 
to  be  cut  up  by  the  roots,  by  force  of  our  regis- 
tration laws.  And  since  the  decision  of  this 
court  in  Womble  v.  Battle,  38  N.  C.  182,  the 
law  as  here  announced  has  been  considered  as 
well  settled  in  North  Carolina." 

Decisions  to  the  contrary  can  be  found  In 
Tennessee  and  other  states  which  retain  the 
doctrine  of  "vendor's  lien  for  purchase  mon- 
ey," which  was  repudiated  by  us  in  Womble 
v.  Battle,  supra. 


It  seems  that  the  object  of  the  Colonial 
Trust  Comxmny  in  the  conveyance  to  Hall 
was  to  procure  money  through  a  mortgage 
put  on  the  property  by  him,  and  thus  avoid 
injury  to  its  credit  by  executing  a  mortgage 
itself.  It  might  have  taken  a  mortgage  back 
and  have  had  the  same  recorded  simultane- 
ously with  its  deed.  Not  having  done  so,  the 
lien  of  the  judgment  against  Hall  takes 
priority,  and  the  court  properly  held  that  the 
complaint  did  not  state  a  cause  of  action. 

Action  dismissed. 

WAXiKER,  J.,  concurs  in  result 


(16»  N.  C.  328) 

STATE  ▼.  KENNEDY.     (No.  3980 

(Supreme  Court  of  North  Carolina.    April  28, 
•       1915.) 

1.  Homicide  ©=112— Sblf-Dkebnbk— Ik  G«w- 

ERAlr-"QUITTINa  THB  COMBAT." 

Defendant,  who,  while  armed  with  a  deadly 
weapon,  wrongfully  began  a  difficulty  by  as- 
saulting deceased,  and  who,  after  a  counter  as- 
sault, several  times  told  deceased  and  others  to 
get  off  of  him  or  he  would  shoot  them  off,  ooold 
not  set  up  self-defense,  since  one  who  provokes 
a  difficulty  and  kills  the  other  party  is  at  least 
guilty  of  manslaughter,  unless  before  the  neces- 
sity of  killing  arises  he  in  good  faith  abandons 
the  difficulty;  the  term  "quitting  the  combat" 
not  always  necessarily  requiring  a  physical 
withdrawal,  but.  If  he  cannot  withdraw  in  safe- 
ty, an  abandonment  of  the  difficulty  signified  to 
bis  adversary. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  $t  146-150;   Dec.  Dig.  «3>112.] 

2.  HOUICIDK    <&=>221— iNSIBUOnONS  — DtIHO 

Declarations. 

In  a  prosecution  for  murder,  an  Instruction 
that  the  admission  of  dying  declarations  was  an 
exception  to  the  general  rule  of  evidence  requir- 
ing that  the  witness  be  sworn  and  subject  to 
cross-examination,  and  that  for  that  reason  such 
declarations  should  be  received  with  caution, 
and  that  the  jury  might  give  it  such  weight  as 
they  would  have  given  if  it  had  been  made  un- 
der the  sanction  of  an  oath,  was  proper;  tbe 
language  in  which  the  caution  should  be  ex- 
pressed  being  left  largely  to  the  discretion  of  the 
trial  judge. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §S  463,  464;   Dec  Dig.  <S=>221.] 

Appeal  from  Superior  Court,  Stanly  Ooun- 
ty ;  Lane,  Judge. 

Walter  J.  Kennedy  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

It  was  proved  that  on  March  7, 1914,  about 
5  p.  m.,  at  Oakboro  in  said  county,  Johnnie 
Morton  was  shot  and  mortally  wounded  by 
Walter  Kennedy  and  died  of  the  wound 
about  four  days  thereafter. 

There  was  evidence  on  the  part  of  the  state 
tending  to  show : 

That  Kennedy  and  one  Pointer,  a  lightning 
rod  agent,  were  driving  by  the  store  of  deceased 
where  the  latter  and  Wm.  Osborne  and  several 
others  then  were,  and  received  the  impression 
thut  some  one  in  the  store  cursed  Pointer,  re- 
ferring to  him  as  a  "damued  old  lightning  rod 
agent.  *  That  the  bugg^v  was  stopped  and  Point- 
er, going  In  the  store,  mquired  who  cursed  him. 


^sFor  other  caau  sm  saiii<-  it.pii;  ai.J  Kii^Y-MUMBKR  In  all  Kay-Nuinbered  DlgetU  and  Indaxm 


Digitized  by 


Google 


X.C.) 


STATE  T.  KENNEDY 


43 


repeating  the  charge.  Some  one  said,  "No  such 
talk  was  in  here ;"  and  Kennedy  replied,  "You 
can't  bluS  me;  some  of  yon  eaid  it;'.'  and  the 
two  walked  out,  Kennedy  going  into  a  barber 
shop  near  by.  That,  shortly  thereafter,  Co- 
lumbus Morton,  who  had  been  in  the  barber 
shop,  went  into  his  brother's  store  and  told  bim 
he  could  go  and  be  shaved,  as  the  brother  could 
mind  the  store  for  him,  and  Johnnie  walked  in- 
to the  barber  shop,  and,  as  he  was  about  to 
take  his  seat  in  one  of  the  chairs,  Johnnie  said, 
"Kennedy,  there  was  a  mistake  about  that  curs- 
ing ;"  and  Osborne  said,  "Yes,  Walter,  there 
was  a  misunderstanding;  when  Kennedy  said, 
"You  can't  scare  me,"  or  "bluff  me,"  and  slap- 
ped Morton  in  the  face,  and  Morton  put  bis 
hand  on  Kennedy's  shoulder  and  said,  "Why, 
Walter,  what  do  yon  mean?"  and  Kennedy  shot 
bim  in  the  body  under  the  arm,  inflicting  the 
woond  of  which  he  died. 

Connor  Smith  and  Finley  Hlnson,  eyewit- 
nesses of  all  or  a  part  of  the  occurrence,  and 
the  dying  declaration  of  the  deceased  were 
In  substantial  accord  as  to  this  version,  and 
the  account  received  confirmation  from  the 
declaration  of  Kennedy,  telling  how  the  bul- 
let entered  and  ranged.  The  course  of  the 
ball  also  was  in  support  of  the  position  of 
the  state  that  the  pistol  was  fired  and  the 
wound  inflicted  while  the  parties  were  In  an 
upright  position. 

One  of  the  state's  witnesses  testified  that 
Kennedy  had  his  pistol  out  when  he  first 
slapped  the  deceased  In  the  face,  and  It  was 
ar£:aed  by  the  state  that  the  bruises  found  on 
the  knees  of  Kennedy,  after  the  killing,  were 
caused  in  the  struggle  which  occurred  when 
the  father  and  brother  of  the  defendant  took 
the  weapon  away  from  him. 

The  evidence  of  the  defendant  tended  to 
show: 

That,  after  the  talk  at  the  store,  defendant 
went  into  the  barber  shop  to  get  a  shave,  and, 
while  he  waited  for  the  water  to  beat,  Osborne 
came  in  and  said,  "Kennedy,  I  don't  like  to  be 
accused  of  a  thing  I'm  clear  of;"  and  Walter 
■aid,  "Mr.  Osborne,  I  haven't  accused  you  of 
anything  you  didn't  do,"  etc.;  and  he  said, 
"You  accused  me  of  cursing  Pointer,  and  I 
didn't  do  it;"  and  Walter  said,  "I  don't  say 
you  are  the  man,"  etc.  Osborne  replied,  "I'm 
not  the  man ;  I  never  fought  any,  but  I  m  not 
like  the  man  who  can^."  Then  Johnnie 
came  in  and  said,  "  'Walter  Kennedy,  you  are 
trying  to  run  my  business;'  and  I  replied,  'I 
am  not,  and  I  don't  want  to  run  any  such  busi- 
ness as  you  run,  and  you  can't  run  mine.'  And 
when  I  said  that  he  struck  me,  right  up  here  on 
the  head  (witness  indicates  on  head).  I  kinder 
dodged  down,  and  he  knocked  me  tmck  against 
the  partition  right  at  the  back  of  the  stove. 
Xhat  partition  is  between  where  we  were  and  the 
UtUe  back  room,  and  there  are  some  curtains 
bung  up  there.  He  knocked  me  against  that 
partition,  and  then  his  brother,  Lum  Morton, 
come  in.  He  is  the  one  that  was  on  the  stand 
here  yesterday.  And  Lium  Morton  said :  'Damn 
hisn,  let  me  get  hold  of  him,  and  I'il  fix  him ;' 
and  he  caught  me  in  the  collar  and  jerked  me  to 
my  knees ;  both  of  them  beating  me  in  the  back 
of  the  head  and  shoulders,  he  striking  my  right 
shoulder.  And  I  said,  'Boys,  get  off  of  me,' 
three  or  four  times,  and  I  said,  'If  you  don't, 
I'll  shoot  you  off,'  and  they  wouldn't  do  it,  so 
I  drew  my  gun  and  fired.  They  bruised  my 
shoulder  and  back  of  my  neck ;  my  bead  was 
sore,  and  my  knees  were  scarred  up  and  skin- 
ned. I  hurt  my  knees  on  the  floor.  I  would 
rear  no  and  try  to  get  up  with  them,  and  they 


would  press  me  back  to  the  floor,  and  that  is 
how  my  knees  got  bruised.  My  clothes  were 
cut,  on  the  left  side.  I  asked  them  three  or 
four  dmes  to  get  off.  Lum  Morton  caught  hold 
of  me  in  the  collar.  It  tore  my  collar  loose  in 
the  hole.  My  clothes  are  there  in  that  suit  case. 
Both  of  my  coats  were  cut.  My  coat  and  over- 
coat, too.  My  collar  was  torn,  and  my  coat  and 
overcoat  were  cut.  It  cut  through  the  overcoat.  I 
did  not  see  the  knife.  I  felt  it  when  be  cut  my 
coat.  I  felt  my  coat  pulling  from  me,  and 
kinder  zip  zip ;  sorter  that  way.  (Collar,  cravat 
and  overcoat  were  exhibited  in  court,  and  wit- 
ness showed  the  torn  and  cut  places  on  same.) 
I  shot  John  Morton  to  save  my  own  life.  I 
thought  they  were  going  to  kill  me.  They 
would  not  get  off  of  me.  When  the  gnn  fired 
they  left  me.  They  run  out  when  the  pistol 
fired,  and  my  brother  was  the  first  man  that 
came  to  me,  and  he  said,  'Don't  shoot  any  more.' 
His  name  is  Vander.  He  took  my  gun,  and 
said,  'Don't  shoot  any  more ;'  and  I  said,  'Here, 
take  my  gun,  and  keep  them  off  of  me.'  I  told 
him  that,  and  banded  him  my  gun,  and  I  walked 
out  of  the  door.  John  Morton  run  out.  I 
never  did  see  him,  but  where  tbey  say  he  fell  a 
good  many  were  rushing  up  around  there." 

■  The  testimony  of  the  father  and  brother 
of  the  defendant  was  in  substantial  support 
of  defendant's  account.  Cuts  on  his  coat 
and  bruises  on  his  knees  were  proved  to  have 
been  shown  not  long  after  the  occurrence; 
certainly  that  same  night  or  early  next  morn- 
ing. 

His  honor  charged  the  Jury,  fully  reciting 
the  positions  of  the  parties  and  much  of  the 
evidence. 

There  was  verdict  of  guilty  05  manslaugh- 
ter. Judgment  on  the  verdict  and  defendant 
excepted  and  appealed,  assigning  for  the  er- 
ror a  portion  of  his  honor's  charge,  as  fol- 
lovra: 

"Now,  the  law  is  that  if  a  person  by  his  own 
conduct,  either  by  word  or  acts  calculated  and 
intended  to  provoke  a  difficulty,  induces  or  pro- 
vokes another  to  assault  him,  and  a  combat  en- 
sues, and  the  person  who  provokes  another  tu 
assault  him  fights  willingly  and  wrongfully,  he 
is  at  least  guilt?  of  manslaughter,  unless,  be- 
fore delivering  the  fatal  blow  or  act,  he  has  in 
good  faith  abandoned  the  difficulty,  and  retreat- 
ed as  far  as  he  can  with  safety,  and  then  only 
can  he  be  heard  to  plead  self-defense,  if  he  has 
been  at  fault  in  bringing  on  the  difficulty." 

And  the  refusal  to  give  the  following  prayer 
in  reference  to  the  dying  declarations  of 
the  deceased: 

"The  admission  of  dying  declarations  is  the 
exception  to  the  general  rule  of  evidence,  which 
requires  that  the  witness  should  be  sworn  and 
subjected  to  a  cross-examination.  The  solemni- 
ty of  the  occasion  may  reasonably  be  held  to 
supply  the  place  of  an  oath,  but  nothing  can 
fully  supply  the  absence  of  a  cross-examination. 
Such  de<darations  should  be  received  with  much 
caution  on  account  of  the  absence  of  such  cross- 
examination,  and  the  jury  in  this  case,  in  pass- 
ing upon  the  credibility  of  the  alleged  dying  dec- 
laration in  this  case,  should  take  into  considera- 
tion that  the  deceased  was  not  subjected  to  a 
cross-examination." 

J.  O.  Brooks,  of  Marshville,  F.  I.  Osborne, 
of  Charlotte,  R.  Ia  Smith,  B.  E.  Austin,  G.  D. 
B.  Reynolds,  and  A.  O.  Huneycutt,  all  of  Al- 
bemarle, and  J.  J.  Parker,  of  Monroe,  for 
appellant  The  Attorney  General  and  T.  H. 
Calvert,  Asst.  Atty.  Gen.,  for  the  State. 
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BOKB.  X  In  State  v.  Brlttaln,  89  N.  C. 
481,  and  in  reference  to  defendant's  first  ex- 
ception, tills  court  held : 

"Where  a  prisoner  makes  an  assault  upon  A, 
and  is  reassaulted  so  fiercely  that  the  prisoner 
cannot  retreat  without  danger  of  his  life,  and 
the  prisoner  kills  A,  held,  that  the  killing  can- 
not be  justified  upon  the  ground  of  self-defense. 
The  first  assailant  does  the  first  wrong  and 
briogs  upon  himself  the  necessity  of  slaying,  and 
ia  therefore  not  entitied  to  a  favorable  interpre- 
tation of  the  law." 

And,  In  support  of  the  position,  Asbe, 
Judge,  delivering  the  opinion,  quotes  from 
Lord  Hale,  as  follows: 

"If  A  assaults  B  first,  and  upon  that  assault 
B  reassaults  A,  and  that  so  fiercely  that  A 
cannot  retreat  to  the  wall  or  other  non  ultra, 
without  danger  of  his  life,  and  then  kills  B, 
this  shall  not  be  interpreted  to  be  se  defend- 
endo^  but  to  be  murder  or  simple  homicide,  ac- 
cording to  the  circumstances  of  the  case;  for 
otherwise  we  should  have  all  the  cases  of  mur- 
der or  manslaughter,  by  way  of  interpretation, 
turned  into  se  defendendo.  The  party  assaulted 
indeed  shall,  by  the  favorable  interpretation  of 
the  law,  have  the  advantage  of  this  necessity  to 
be  interpreted  as  a  fiight,  to  give  him  the  ad- 
vantage of  se  defendendo,  when  the  necessity  put 
upon  him  by  the  assailant  makes  his  flight  Im- 
possible; but  he  tltat  first  assaulted  hath  done 
the  first  wrong,  and  brought  upon  himself  this 
necessity,  and  shall  not  have  advantage  of  his 
own  wrong  to  gain  the  favorable  interpretation 
of  tibe  law,  that  ttiat  necessity  which  he  brought 
on  himself  should,  by  the  way  of  interpretation, 
be  accounted  a  fiight  to  save  himself  from  the 
guilt  of  murder  or  manslaughter." 

The  same  {>osition  is  stated  by  the  court  in 
Garland's  Case,  138  N.  a  675,  60  a  B.  853, 
as  follows: 

"It  is  the  law  of  this  state  that  where  a  man 
provokes  a  fight  by  unlawfully  assaulting  an- 
other and  in  the  progress  of  the  fight  kills  his 
adversary,  be  will  be  guilty  of  manslaughter  at 
least,  though  at  the  precise  time  of  the  homicide 
it  was  necessary  for  the  original  assailant  to 
kill  in  order  to  save  his  own  life.  This  is 
ordinarily  true  where  a  man  unlawfully  and 
willingly  enters  into  a  mutual  combat  with  an- 
other and  kills  his  adversary.  In  either  case,  in 
order  to  excuse  the  killing  on  the  plea  of  self- 
defense,  it  is  necessary  for  the  accused  to  show 
that  he  'quitted  the  combat*  before  the  mortal 
wound  was  given,  and  retreated  or  fled  as  far 
as  he  could  with  safety,  and  then,  urged  by 
mere  necessity,  killed  his  adversary  for  the  pres- 
ervation Of  his  own  life."  Foster's  Crown  Law, 
p.  276. 

The  same  author  says,  on  page  277: 
"He,  therefore,  who,  in  case  of  a  mutual  con- 
flict, would  excuse  himself  on  the  plea  of  self- 
defense,  must  show  that  before  the  mortal 
stroke  was  given  he  had  declined  any  further 
combat  and  retreated  as  far  as  he  could  with 
safety,  and  also  that  he  killed  his  adversary 
through  mere  necessity  and  to  avoid  immediate 
death.  If  be  faileth  in  either  of  these  circum- 
stances he  will  incur  the  penalty  of  manslaugh- 
ter"—dting  also  the  above  passage  from  Lord 
Hale  and  Brittain's  Case,  supra,  in  support  and 
illustration  of  the  principle. 

It  may  be  well  to  note  that  the  term  "quit- 
ting the  combat,"  within  the  meaning  of 
these  decisions,  does  not  always  and  neces- 
sarily require  that  a  defendant  should  physi- 
cally withdraw  therefrom.  If  the  counter  at- 
tack is  of  such  a  character  that  he  cannot 
do  this  consistently  with  safety  of  life  or 


limb,  such  a  course  is  not  required,  hut,  be- 
fore the  right  of  perfect  self-defense  can  be 
restored  to  one  who  has  wrougfuUy  brought 
on  a  difllculty,  and  particularly  where  he  has 
done  so  by  committing  a  battery,  he  Is  requir- 
ed to  abandon  the  combat  in  good  faith  and 
signify  this  in  some  way  to  his  adversary. 
The  principle  here  and  the  basic  reason  for 
it  is  very  well  stated  in  case  of  Stoffer  ▼. 
State,  15  Ohio  St  47,  86  Am.  Dea  470: 

"There  ia  every  reason  for  saying  that  the 
conduct  of  the  accused,  relied  upon  to  sustain 
such  a  defense,  must  have  been  so  marked  in 
the  matter  of  time,  place  and  circumstance  as 
not  only  to  clearly  evmce  the  withdrawal  of  the 
accused,  in  good  faith,  from  the  combat,  but 
also  *  *  *  as  fairly  to  advise  hia  adversary 
that  his  danger  had  passed  and  to  make  his  con- 
duct thereafter  the  pursuit  of  vengeance,  rather 
than  measures  taken  to  repel  the  origuud  as- 
sault." 

And  wbai,  as  lieretofore  shown,  the  coun- 
ter assault  is  so  fierce  that  the  original  as- 
sailant cannot  comply  with  this  require- 
ment, then,  in  the  language  of  Lord  Hale: 

"He  that  first  assaulted  hath  done  the  first 
wrong  and  brought  upon  himself  this  necessity 
and  shall  not  have  the  advantage  of  his  own 
wrong  to  gain  the  fovorable  interpretation  of 
the  law  that  that  necessity  which  he  brought 
on  himself  should,  by  way  of  interpretation,  be 
accounted  a  flight  to  save  himself  from  murder 
or  manslaughter." 

The  doctrine  as  stated  has  been  applied 
or  recognized  as  sound  in  principle  in  well- 
consldered  cases  here  and  elsewhere,  and  is 
given  also  in  text-books  of  approved  excel- 
lence. State  T.  Pollard,  168  N.  0.  116,  83 
S.  B.  167;  State  v.  Dove,  156  N.  a  653,  72 
S.  B.  792 ;  State  v.  Kennedy,  91  N,  a  672 ; 
Parker  t.  State,  88  Ala.  4,  7  South.  98;  State 
v.  Silas  Darling,  202  Mo.  150,  100  S.  W.  631; 
State  ▼.  Smith,  37  Mo.  App.  137;  State  ▼. 
Hawkins,  18  Or.  476,  23  Pac.  475;  Kinney  v. 
People,  108  111.  619;  State  v.  Benham,  23 
Iowa,  154,  92  Am.  Dec.  416;  1  McLean  Grim. 
L.  8  309;  ClarK's  Orim.  L.  p.  183;  25  A.  A 
E.  pp.  270-271.  In  1  Hawkins,  PL  Or,  p.  87, 
the  learned  author  expresses  the  position  in 
even  stronger  terms,  as  follows: 

Chapter  11,  (  7:  "According  to  some  good 
opinions,  even  ue  who  gives  another  the  first 
blow,  in  a  sudden  quarrel,  if  he  afterwards  do 
what  he  can  to  avoid  killing  him,  is  not  guilty 
of  felony.  Yet  such  a  person  seems  to  be  too 
much  favored  by  this  opinion,  inasmuch  as  the 
necessity  to  which  he  is  at  last  reduc^  was  at 
first  so  much  owing  to  his  own  fault" 

The  charge  of  his  honor  then  was  in  strict 
accord  with  the  doctrine  as  it  obtains  in  this 
Jurisdiction  and,  this  being  true,  we  may 
not  approve  the  argument  urged  upon  us  by 
the  learned  counsel  that  a,  man  who  wrong- 
fully brings  on  a  fight  may  maintain  the 
position  of  perfect  self-defense  because,  at 
the  precise  time  of  the  homicide,  he  was 
"sorely  pressed"  and  could  not  abandon  the 
combat  with  any  proper  regard  for  his  safe- 
ty, citing  Ingold's  Case,  49  N.  a  217,  67 
Am.  Dec.  28a  According  to  the  testimony, 
as  it  has  been  evidently  accepted  by  the 
jury,  his  client,  "armed  with  a  deadly  weap- 
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on,  wrongfully  began  the  difficulty  by  slap- 
ping the^  deceased  In  the  face,  and  be  never, 
at  any  'time  after  that,  ceased  the  combat 
or  gave  any  sign  of  doing  so."  The  state- 
ment In  his  own  testimony  that  he  said,  "Get 
off  me,  boys,"  two  or  three  times,  and  then, 
"Get  off  me  or  I'll  shoot  you  off,"  presents 
taim  )n  no  such  attitude  as  the  law  requires 
to  restore  his  right  of  perfect  self-defense, 
and,  while,  according  to  his  own  account, 
he  was  being  "sorely  pressed"  at  the  precise 
time  of  the  killing,  it  was  a  necessity  brought 
about  by  his  own  wrong  and,  in  our  opinion, 
under  the  law  and  the  testimony,  he  has  been 
properly  convicted.- 

True,  there  are  numbers  of  decisions  on 
this  subject,  and  by  courts  of  high  repute, 
that  the  requirement  that  one  in  the  wrong 
at  the  beginning  shall  cease  the  combat  In 
good  faith  and  signify  this  to  bis  adversary 
before  the  right  of  self-defense  Is  restored 
to  him  should  only  apply  when  the  original 
assanit  was  felonious  or  at  least  of  a  char- 
acter Importing  menace  of  death  or  great 
bodily  harm,  but.  In  many  of  these,  the  per- 
son Indicted  had  been  convicted  of  the  of- 
fense of  murder,  and  the  courts  were  dealing 
chiefly  with  the  right  to  a  new  trial  of  that 
supreme  Issue  and  may  not  have  been  special- 
ly attentive  to  the  right  of  self-defense.  This 
was,  perhaps,  true  tn  Ingold's  Case,  cited  by 
counsel,  but,  to  the  extent  that  Ingold's  Case 
gives  countenance  to  the  principle  that  one 
Who  has  wrongfully  commenced  a  fight  may 
maintain  the  position  of  perfect  self-defense, 
because,  at  the  time,  he  Is  "sorely  pressed" 
and  without  having  given  any  Intimation  of 
his  purpose  to  abandon  the  combat;  the  same 
Is  not  In  accord  with  our  later  decisions  and 
may  be  considered,  as  disapproved. 

The  cases  of  Foutch  v.  State,  95  Tenn. 
711,  34  S.  W,  423,  reported  in  45  L.  R  A. 
687,  and  State  v.  Gordon,  191  Mo.  114,  89 
S.  W.  1025,  reported  In  109  Am.  St  Bep.  790, 
are  to  the  effect  that  mere  opprobrious  or  In- 
sulting language,  though  resulting  in  a  dlfll- 
culty,  should  not,  of  themselves,  be  held  to 
deprive  a  man  of  the  right  of  self-defense; 
decisions  that  are  not  apposite  to  the  fticts 
presented  in  this  record,  and  which  may 
not,  in  all  cases  and  necessarily,  antagonize 
the  principles  we  approve  in  the  disposition 
made  of  tJie  present  appeal. 

[2]  On  the  second  exception  the  prayer 
of  defendant  in  reference  to  the  dying  dec- 
larations Is  taken,  In  exact  terms,  from  the 
opinion  in  State  v,  Williams,  67  N.  0.  18,  14. 
An  examination  of  the  case,  however,  will 
disclose,  as  suggested  In  the  argument  of  the 
state's  counsel,  that  the  learned  Judge,  In 
excluding  certain  declarations,  was  stating 
tn  general  terms  the  reasons  for  receiving 
snch  declarations  in  evidence  and  as  a  cau- 
tion to  courts  In  reference  to  their  admis- 
sibility, and  was  not  Intending  to  lay'  down 
any  special  formula  in  which  the  caution 
should  be  expressed  In  a  charge  to  the  Jury. 


In  the  present  case,  the  Judge  did  caution 
the  Jury,  reminding  them  that  the  dec- 
larations were  not  made  under  oath  nor  at 
a  time  when  deceased  could  have  been  sub- 
jected to  cross-examination  and  Instructed 
the  Jury  that — 

"having  been  made  in  the  fear  of  impending 
death  and  after  hope  of  hfe  was  gone,  the  law 
gays  they  may  be  given  snch  weight,  if  the  jury 
sees  fit  to  do  so,  as  they  would  have  given  it 
they  had  been  made  imder  sanction  of  an  oatli. 
The  law  says  that  no  superstitious  eSect  is  to 
be  given  a  statement  because  It  is  a  dying  dec- 
laration." 

WbUe  these  declarations  are  to  be  weighed 
with  caution,  and  the  Judge  should  so  tell 
the  Jury,  the  way  In  which  the  caution  should 
be  expressed  is,  to  a  great  extent  and  very 
properly,  left  to  the  discretion  of  the  trial 
Judge  and.  In  this  Instance,  the  charge  of 
bis  honor  is  not  dissimilar  to  the  form  ap- 
proved in  State  ▼.  WMtson,  111  N.  C.  695,  16 
S.  E.  332. 

There  has  been  no  reversible  error  made  to 
appear,  and  the  Judgment  of  the  court  la  af- 
firmed. 

No  error. 

(Ut  N.  a  <7) 

BOBEBTS  et  al.  v.  BOWBN  MFO.  OO. 

Appeal  of  BIGGS. 

(No.  296.) 

(Supreme  Court  of  North  Carolina.    April  28, 
1915.) 

L  INSOI.VSNOT    «=all9— PwtFBBBHOKB— MOBT- 
OAOES. 

The  receiver  of  an  insolvent  corporation 
contracted  with  an  individual  for  him  to  man- 
ufacture into  lumber  certain  timber  sold  to 
him,  but  title  to  whidi  was  retained  as  security. 
This  contract  he  assigned  to  another  corpora- 
tion, which  subsequently  became  insolvent  and 
unable  to  pay  its  laborers  for  work  done  under 
the  contract.  Bevisal  1905,  t  1131,  provides 
that  mortgages  of  a  corporation  upon  Its  prop- 
erty shall  not  exempt  it  from  executions  for 
labor  performed.  Held,  that  this  statute  did 
not  give  the  laborers  a  preference  over  the  re- 
ceiver of  the  first  corporation,  since  it  applies 
only  to  mortgages  made  by  the  corporation 
wbose  laborers  are  unpaid. 

[Ed.  Note.— For  other  cases,  see  Insolvency, 
Cent.  Dig.   H  181-185,   188;    Dec  Dig.  <8s> 

2.  INSOI.VXITOT  4=»119— Pkeixkenobs— LnnB. 
Where  a  ccmtraet  between  a  receiver  and 
an  individual  to  manufacture  into  lumber  cer- 
tain timber  sold  by  the  receiver,  but  to  which 
he  retained  the  title  as  security,  was  assigned 
by  the  individual  to  a  corporation  which  sub- 
sequently became  insolvent,  Bevisal  1006,  i 
1206,  making  the  claims  of  employ£fl  of  an 
insolvent  corporation  a  first  lien  upon  Its  as- 
sets, did  not  create  a  preference  as  a|;ainst  the 
receiver  who  made  the  -  contract;  his  interest 
in  the  lumber  held  as  security  not  being  an 
asset  of  the  corporation  to  which  the  contract 
was  assigned. 

[Ed.  Note.— Per  other  cases,  see  Insolvency, 
Cent.  Dig.  «  181-185,  188;  Dec.  Dig.  «3>119.] 

8.  INSOLTBNCT     «=>118— PBKnCBENCES— PBIOB 

Liens. 
A  court  of  equity  administering  the  assets 
of   an   insolvent  corporation   will   not  give   a 
preference  to  labor  claims,  as  against  a  prior 
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lien  under  a  contract  existing  when  the  receiver 
was  appointed. 

[Ed.  Note.— For  other  cases,  see  Insolvency, 
Cent  Dig.  H  180,  186,  187,  190-192;  Dec.  Dig. 
*=»U8.] 

4.  Receivers  <8=s>70— Title— Prior  LiIKNS. 

The  title  of  a  receiver  relates  only  to  the 
time  of  his  appointment,  and  any  liens  existing 
at  that  time  are  not  divested  thereby. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  {  126 ;  Dec.  Dig.  «=»70.] 

6.  Statotes   4E9174,   176  —  CoMSTRncTioN — 

AMBiomrr. 

A  statute  ambigaously  worded  will  not  be 
construed  so  as  to  work  injustice,  if  another 
meaning  can  reasonably  be  given  to  it. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  254,  266;  Dec  Dig.  <8=>174,  175.] 

6.  Statutes  ^=>205 — CoNaTRtJCTioN— Intent. 
In  construing  a  statute,  it  should  be  con- 
sidered in  its  entirety  with  reference  to  the 
whole  system  of  which  it  is  a  part,  and  with 
a  view  to  the  general  legislative  intent 

[E}d.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  {  282;   Dec.  Dig.  <S=>205.] 

Appeal  from  Superior  Court,  Bladen  Coun- 
ty; Allen,  Judge. 

Action  by  J.  C.  Roberts  and  others  against 
the  Bowen  Manufacturing  Company.  From  a 
Judgment  for  plaintiffs,  defendants  the  New- 
ton-McArthur  Lumber  Company  and  J.  C. 
Biggs,  Its  receiver,  appeal.     Reversed. 

On  December  29,  1013,  the  Newton-Mc- 
Arthnr  Lumber  Company,  a  corporation, 
failed  in  business,  was  declared  Insolvent  by 
the  court,  and  J.  O.  Biggs  appointed  receiver 
of  its  assets  in  a  proceeding  under  the  stat- 
ute. Through  the  receiver,  the  said  company 
entered  Into  a  contract  with  W.  T.  Bowen, 
by  which  it  agreed  to  sell  to  him  and  he 
agreed  to  buy,  cut,  and  manufacture,  npon 
the  terms  and  conditions  therein  specified, 
all  the  pine  and  other  merchantable  timber 
owned  by  it,  under  contracts,  deeds,  and 
leases  In  Bladen  county.  The  timber  was  to 
be  paid  for  at  prices  and  at  dates  named  In 
the  contract,  which  was  duly  registered  in 
said  county  in  January,  1914.  W.  T.  Bowen 
assigned  his  interest  in  the  said  contract  to 
the  Bowen  Manufacturing  Company,  another 
corporation,  on  March  2,  1914.  It  was  also 
agreed  in  the  Newton-McArthnr  Company 
contract  with  W.  T.  Bowen  that  the  former 
should  furnish  to  the  latter,  for  the  manu- 
facture of  said  timber,  its  entire  plant  at  or 
near  ElUzabethtown,  including  sawmill,  plan- 
ing mill,  and  logging  equipment,  with  all  live 
stock  and  all  buildings  and  real  estate  owned 
by  It,  excepting  certain  land,  and  all  of  its 
furniture  and  fixtures  in  the  commissary 
and  office,  except  the  adding  machine.  'This 
was  done,  and  the  property  so  furnished  was 
delivered  by  W.  T.  Bowen  to  the  Bowen 
Manufacturing  Company  when  he  sold  his 
interest  in  the  contract  to  the  latter  company. 
The  Bowen  Company,  up  to  August  15,  1914, 
bad  cut  tlm>>er  and  manufactured  the  same 
into  lumber;  there  being  at  that  time  on 
its  yards  492,491  feet  of  lumber.     On  Sep- 


tember 2,  1914,  the  Bowen  Company  was  de- 
clared Insolvent,  and  J.  A.  Lyon  appo&ted  re- 
ceiver of  its  assets.  It  then  owed  its  em- 
ployes and  laborers,  for  work  and  labor,  the 
sum  of  $3,400.  These  claims  had  been  reduc- 
ed to  Judgments,  executions  issued  thereon, 
and  levies  made  upon  its  property  and  ef- 
fects in  August,  1914,  before  the  receiver 
was  appointed.  The  proceeding  (Harnett 
Lumber  Co.  et  aL  v.  Newton-McArthur  Lum- 
ber Co.)  in  wlUch  J.  C,  Biggs  had  been  ap- 
pointed receiver  was  transferred  from  Bladen 
to  Cumberland  county,  and  an  order  entered 
therein  at  September  term,  1914,  restoring 
to  him  all  the  property  left,  which  was  cover- 
ed by  his  contract  with  W.  T.  Bowen,  with 
this  exception: 

"It  is  further  ordered  and  decreed  that  th» 
lumber  on  hand  at  the  plant  of  the  Newton-Mc- 
Arthur Lumber  Company,  which  was  manu- 
factured by  the  Bowen  Manufacturing  Com- 
pam',  and  which  has  heretofore  been  delivereA 
to  J.  Alden  Lyon,  receiver  of  the  Bowen  Manu- 
facturing Company,  is  excepted  from  the  oper- 
ation of  this  order,  and  the  rights  of  J.  Craw- 
ford Biggs,  receiver  of  the  Newton-McArthur 
liumber  Company,  to  said  lumber  or  the  pro- 
ceeds arising  therefrom,  is  reserved  for  the- 
further  determination  of  the  court" 

The  lumber  on  the  yards  at  Ellzabethtown 
was  sold  by  J.  A.  Lyon,  receiver,  and  he  has 
in  hand  $4,200,  and  $700  owing  to  him  for 
lumber  sold,  which  is  about  all  of  the  assets 
of  the  Bowen  Company  left,  which  will  be  in- 
sufficient to  pay  the  claims  of  the  employes, 
and  laborers  and  the  claim  of  J.  C.  Biggs,  re- 
ceiver, under  the  contract  with  Bowen,  which 
amounts  of  $2,188.85;  it  being  due  for  lum- 
bec  The  qiaims  of  the  employes  and  labor- 
ers of  the  Bowen  Company,  amounting  to  $3,- 
400,  were  for  work  and  labor  performed  with- 
in 60  days  prior  to  the  appointment  of  J.  A. 
Lyon,  as  receiver  of  the  Bowen  Company, 
and  within  four  weeks  prior  to  the  closings 
down  of  the  plant  by  the  Bowen  Company  in 
August,  1914.  Three-fourths  in  value  of  the 
lumber  on  hand  at  the  plant,  and  which  ^as- 
sold  by  J.  A.  Lyon,  receiver,  was  manufactur- 
ed prior  to  the  time  when  said  work  was- 
done  and  labor  performed  by  the  said  claim- 
ants.   It  Is  stated  in  the  case: 

"Tbat  3.  C.  Biggs,  receiver  of  the  Newton- 
McArthur  Lumber  Company,  knew  that  W. 
T.  Bowen  had  organized  a  corporation  known- 
as  the  Bowen  Manufacturing  Company,  and  that 
this  corporation  was  operating  the  plant  and 
cutting  the  timber  covered  by  contract  (Ex- 
hibit A),  but  be  did  not  know  of  the  arrange- 
ment or  contract  which  W.  T.  Bowen  had  made- 
with  the  Bowen  Manufacturing  Company  for- 
the  operation  of  the  plant" 

It  was  provided  in  the  contract  between 
the  Newton-McArthur  Company,  by  J.  C. 
Biggs,  receiver,  and  W.  T.  Bowen,  that  the 
former  should  have  a  Hen  on  "all  lumber 
on  hand,"  and  "all  supplies,  goods,  and  mer- 
chandise transferred  by  the  contract"  for  the 
full  performance  of  the  same,  and  that  it 
should  stand  as  security  therefor  and  special- 
ly "for  the  payment  of  any  amount  due  or 
to  become  due  under  the  terms  of  the  cou- 
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tract"  As  additional  secnrlty,  the  title  to  all 
of  the  timber  coTered  by  the  contract  was  re- 
tained by  the  Newton-McArthnr  Company  un- 
til its  stlpnlations  were  all  fully  performed, 
and  it  was  farther  agreed  that  "the  vendee, 
W.  T.  Bowen,  shonld  have  no  right  to  sell 
said  Btan'dlng  timber,  but  only  to  cnt  and 
manufacture  the  same  at  the  company's 
plant,"  except  the  oak  and  gum  logs.  W.  T. 
Bowen  gave  a  bond  to  the  Newton-McArtbur 
Company  In  the  penalty  of  $10,000,  condition- 
ed for  the  payment  of  all  sums  due  for  tim- 
ber cot  by  him  and  for  the  faithful  perform- 
ance of  bis  contract  with  said  company. 
There  are  other  provisions  In  the  contract, 
not  necessary  to  be  set  out 

The  cobrt  held  and  'adjudged  that  the 
claims  of  the  employes  and  laborers  of  the 
Bowen  Manufacturing  Company  should  be 
paid  first,  after  the  costs  and  expenses  of 
the  receivership  of  J.  A.  Lyon,  and  that  the 
balance.  If  any,  should  be  paid  to  J..C.  Biggs, 
receiver  of  the  Newton-.McArthur  Company, 
and  from  this  Judgment  J.  G.  Biggs,  receiver, 
and  the  Newton-McArthur  Company  appealed. 

Sinclair,  Dye  &  Ray,  of  FayettevlUe,  and 
R.  W.  Winston,  of  Raleigh,  for  appellants. 
Robinson  &  Lyon,  of  FayettevlUe,  for  appel- 


WALKER,  J.  (after  sUtlng  the  facts  as 
above).  [1]  The  appeUees,  Vho  are  the 
<:lalmants  of  the  amounts  due  them  from  the 
Bowen  Manufacturing  Company  for  work 
and  labor  performed  in  cutting  and  manu- 
facturing the  timber  into  lumber,  base  their 
right  to  a  preference  In  payment  out  of  the 
funds  over  the  Newton-McArthur  Lumber 
Company  and  J.  C.  Biggs,  Its  receiver,  upon 
Bevisal,  gg'1131,  1206.  The  first  of  these 
sections  provides  as  follows: 

"Mortgages  x>f  corporations  upon  their  prop- 
erty or  earnings,  whether  in  bonds  or  other- 
wise, shall  not  have  power  to  exempt  the  prop- 
erty or  earnings  of  sudi  corporation  from  ex- 
ccation  for  the  satisfaction  of  any  judgment 
obtained  in  courts  of  the  state  against  such  cor- 
porations for  labor  performed,  aor  torts  com- 
mitted by  such  corporation  whereby  any  per- 
son ia  killed  or  any  person  or  property  injured, 
any  clause  or  clauses  in  such  mortgage  to  the 
contrary  notwithstanding." 

It  Will  be  seen,  at  a  glance,  that,  this  sec- 
tion refers  to  mortgages  made  by  the  corpo- 
ration for  which  the  labor  was  performed, 
and  it  says  this  in  so  many  words.  The 
substance  of  it,  when  properly  analyzed,  is 
that  mortgages  of  corporations  upon  their 
property,  etc.,  shall  not  exempt  the  prop- 
erty and  earnings  "of  such  corporations" 
from  execution  upon  a  Judgment  based  up- 
on labor  performed  for  or  torts  committed  by 
"sncb  corporations."  It  is  too  plain  to  re- 
quire argument  of  the  question  that  it  re- 
fers only  to  mortgages  -made  by  the  very 
corporations,  wbose  laborers  have  not  been 
paid.  That  Is  not  our  case.  It  may  be  re- 
nin rked  here  that  every  case  in  which  the 
lection  has  been  successfully  Invoked  to  pro- 


tect the  claims  of  laborers  from  prior  mort- 
gages, has  been  of  that  kind. 

[2]  In  reply  to  the'  contention  of  appel- 
lees that  sectl<»i  1206  applies,  the  appellants 
say:  This  secticm  does  not  apply  in  this 
case  in  that  the  purpose  of  tliat  section  is 
to  give  the  claims  of  employes  of  an  insol- 
vent corporatlcin  a  first  lien  upon  the  assets 
of  such  corporations;  and  appellant  insists 
that  his  interest  In  the  lumber  on  hand  is 
not  an  asset  of  the  Bowen  Manufacturing 
Company;  that  his  interest  therein  is  pro- 
tected by  his  contract  with  Bowen,  and 
that  the  manufactured  lumber  cannot  be 
treated  as  an  asset  of  the  Bowen  Manufac- 
turing Company  until  the  stumpage  of  ap- 
pellant Is  deducted  therefrom.  The  at^)el- 
lees'  claims  are  against  the  Bowen  Manu- 
facturing Company,  and  appellant's  rights 
arise  by  virtue  of  his  contract  with  Bowen, 
and  whatever  rights  the  Bowen  Manufactur- 
ing Company  acquired  from  Bowen  are  sub- 
ordinate to  the  rights  of  the  appellant  under 
his  contract  with  Bowen,  and  it  would  seem 
to  follow  logically  that  the  rights  of  em- 
ployes of  the  Bowen  Manufacturing  Com- 
pany are  subordinate  to  appellant's  rights. 
It  Is  clear  that  the  employes  of  Bowen 
could  not  have  priority  under  Revisal,  | 
1206,  to  the  rights  of  appellant,  as  that 
statute  Is  limited  to  employes  of  Insolvent 
corporations;  and  where  appellant,  as  re- 
ceiver of  the  court,  executes  a  contract  with 
an  individual,  it  cannot  be  that,  because  the 
latter  sees  fit  to  organize  a  corporation  to 
perform  his  contract  with  an  officer  of  the 
court,  the  employes  of  the  corporation,  which 
takes  tiie  assignment  of  the  contract,  can 
come  in  ahead  of  the  rights  of  the  receiver, 
who  likewise  represents  creditors,  especially 
where  the  contract  Is  duly  recorded.  We 
think  that  this  position  is  sound.  Section 
1206,  so  far  as  It  has  any  bearing  upon  this 
case,  is  not  substantially  different  from  sec- 
tion 1131,  as  a  proper  consideration  of  its 
terms  wIU  show,  except  that  it  Is  not  con- 
fined to  prior  mortgages  and  is  different  In 
respect  to  the  time  for  which  the  "first  and 
prior  Hen  upon  Its  assets"  of  its  laborers 
is  given  retroactive  operation.  It  provides 
for  a  lien,  in  favor  of  laborers  and  other  em- 
ployes, upon  the  assets  of  an  insolvent  cor- 
poration for  wages  due  for  work,  labor  per- 
formed, and  services  rendered,  within  two 
months  next  preceding  the  date  on  which 
the  proceedings  to  declare  the  corporation 
insolvent  are  commenced,  "which  lien  shall 
be  prior  to  all  other  Hens  that  can  or  may 
be  acquired  upon  or  against  such  assets." 
It  evidently  has  no  application  to  a  case 
of  this  kind,  as  there  was  no  privity  between 
the  appellants  and  the  Bowen  Manufactur- 
ing Company,  and  they  claim  under  a  sepa- 
rate and  independent  lien,  created  some  time 
prior  to  the  formation  of  the  Bowen  Mann- 
factnring  Company,  for  which  the  appellees 
performed  the  work  and  labor,  and  by  a 
contract,  not  between  that  company  and  ap- 
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pelleee,  bnt  between  tbe  latter  and  W.  T. 
Bowen,  an  Individual.  Tbe  lien  covered  by 
section  1206  Is  one  wbich  exists  strictly 
against  tbe  assets  of  tbe  Insolvent  corpora- 
tion, and  Is  preferred  cmly  to  one  acquired 
upon  tbose  assets  by  some  one  else,  and 
not  one  acquired  before  tbe  corporation  was 
cbartered  and  organized,  and  wbicb  arose 
out  of  dealings  between  entire  strangers.  As 
between  lienors,  in  respect  to  tbe  assets  of 
tbe  Inaolvent  corporation,  and  wbose  liens 
rest  speclflcally  upon  tbem  as  assets  of  tbe 
corporation,  tbe  laborer  bas  tbe  preference. 
We  need  not  decide  to  wbat  lengtb  tbis  lien 
of  tbe  laborer  may  be  extended,  and  wbat 
particular  liens  will  be  subordinated  to  it. 
It  Is  sufficient  to  say,  in  tbis  case,  that  it 
does  not  overreacb  tbe  appellant's  Hen. 
Wbile  tbe  case  may  not  be  directly  In  i>oint, 
tbere  is  some  analogy  afforded  by  tbe  rea- 
soning in  McAdams  v.  Trust  Co.,  167  N.  C. 
494,  83  S.  IS.  623.    We  tbere  said: 

"Ofhe  work  and  labor  was  performed  and  tbe 
materials  furnished  by  tbe  plaintiff  with  full 
knowledge,  in  law  at  least,  and  also  in  fact, 
of  the  prior  mortgage.  He  must  be  presumed  to 
have  been  able  to  take  care  of  his  own  interests 
and  to  have  contracted  for  a  lien  with  refer- 
ence merely  to  the  equity  of  redemption  and 
in  subordination  to  tbe  older  incumbrance,  of 
wUdk  be  bad  full  notice,  and  tiis  case  must 
now  be  judged  by  these  considerationa.  Tbe 
mortgagor  could  not  give  him  a  better  right  or 
title  than  be  himself  possessed  at  the  time.  As 
the  work  was  commenced  after  the  defendant's 
mortgage  was  registered,  the  lien  of  tbe  plain- 
tiff is  subject  to  we  prior  lien  of  the  mortgagee, 
and  tbe  court  should  have  so  declared." 

[3]  Nor  do  we  tbinlc  the  fact  that  the  as- 
sets of  tbe  Insolvent  corporation  are  being 
administered  by  a  court  of  equity  can  make 
any  difference.  Tbe  doctrine  of  Fosdlck  v. 
Scliall,  09  U.  S.  235,  25  L.  Ed.  339,  seems 
to  be  restricted  to  railroads  and  similar  or 
quasi  corporations.  Tbe  weight  of  authority 
1b  that  tbe  rule  applicable  to  railroad  cases 
In  regard  to  tbe  displacement  of  tbe  lien 
of  a  mortgage  does  not  extend  to  private 
corporations.  A  full  discussion,  with  citation 
of  tbe  authorities,  will  be  found  In  First 
National  Bank  v.  Cook,  2  L.  R.  A.  (N.  S.) 
1012,  and  especially  in  an  elaborate  note  at 
page  1057. 

"Where  tbe  parties  are  all  before  the  court, 
and  do  not  object,  and  where  it  is  necessary  to 
put  the  property  in  a  marketable  shape,  it 
seems  that  the  court  may  authorize  the  pay- 
ment of  claims  in  preference  to  mortgage  liens. 
But  the  weight  of  authority  holds  that  it  is 
not  the  province  of  a  court  of  equity  to  under- 
take the  Dianagement  of  a  private  business,  and 
to  create  liens  thereon,  without  the  consent  of 
the  mortgagee,  and  that  it  cannot  displace  tbe 
lien'  of  the  mortKage  where  the  mortg.igee  as- 
serts an  independent  title  under  his  instrument 
of  mortgage  giving  him  the  right  of  possession." 
Bank  v.  Coolc,  supra. 

Tbe  court  said,  regarding  tbis  question,  in 
Kneeland  v.  Am.  U  &  T.  Co.,  136  D.  S.  97, 
10  Sup.  Ct.  963,  34  L.  Ed.  379: 

"Upon  these  facts,  we  remark,  first,  that  the 
appointment  of  a  receiver  vests  in  tbe  court  no 
absolute  control  over  the  property,  and  no 
general  authority  to  displace  vested  contract 
liens.    *    *    *    We  emphasize  this  fact  of  tbe 


sacredness  <^  eontract  liens  for  tbe  reason  that 

there  seems  to  be  growing  an  idea  tiiat  the  chan- 
cellor, in  the  exercise  of  bis  equitable  powers, 
has  unlimited  discretion  In  this  matter  of  tbe 
displacement  of  vested  Uens." 

"Where  property  comes  into  the  hands  of  a 
receiver  subject  to  pre-existing  liens,  it  is  as 
much  his  duty  to  preserve  and  protect  such 
liens  in  favor  of  the  holders  thereof  as  it  is 
to  make  a  just  distribution  of  the  assets  among 
the  unsecured  creditors"  High  on  Receivers,  J 
138;  American  T.  &  S.  Bank  v.  McGettigan. 
152  Ind.  582,  62  N.  B.  798,  71  Am.  St  Rep! 
345. 

[4]  Tbe  title  of  a  receiver  relates  only  to 
the  time  of  his  appointment,  and  valid  liens 
existing  at  that  time  are  not  divested  there- 
by. Bank  V.  Bank,  127  N.  C.  433,  37  S.  E. 
461;  Pelletier  v.  Lumber  Co.,  123  N.  C.  696, 
31  S.  B.  855,  68  Ani.  St.  Rep.  837;  Fisher  v. 
Bank,  132  N.  G.  776,  44  S.  B.  601;  Kneeland 
V.  Loan  &  Trust  Ca,  supra.  In  Int  Trust 
Ca  V.  Decker,  152  Fed.  78,  81  C.  a  A.  802, 
11  L.  R.  A.  (N.  S.)  152,  tbe  court,  quotlug 
from  Tfust  Ca  r.  United  Coal  Co.,  27  Colo. 
246,  60  Pac.  621,  83  Am.  St  Rep.  59,  said: 

"We  are  of  opinion  that,  in  administering  the 
affairs  of  an  ordinary  insolvent  private  business 
corporation  for  which  a  i*ceiver  has  been  ap- 
pointed, a  court  of  equity  baa  not  the  power  to 
authorize  the  receiver  to  incur  indebtedness  for 
carrying  on  the  business,  and  to  make  the  same 
a  first  and  paramount  lien  upon  the  corpns  of 
the  property,  superior  to  that  of  prior  lienbold- 
ers,  without  their  consent."  Union  Trust  Co. 
V.  S.  S.  &  L.  Co.,  168  Fed.  193,  92  C.  O.  A. 
101. 

[5]  In  construing  a  statute,  where  there  Is 
ambiguity  in  Its  words,  we  have  tbe  right  to 
consider  the  unjust,  and  certainly  tbe  disas- 
trous, consequences,  of  a  given  meaning,  and 
we  will  not  so  consider  It  as  to  Impliedly  im- 
pute to  tbe  Legislature  any  Intention  to  do 
wbat  Is  manifestly  'unjust,  or  to  embarrass 
and  hamper  the  public  in  its  business  deal- 
ings, unless  such  a  construction  is  unavoid- 
able by  reason  of  tbe  plainness  of  the  lan- 
guage and  tbe  clearness  of  tbe  meaning; 
that  body  being  the  only  one  to  declare  the 
public  policy  of  tbe  state,  whether  it  be  right 
or  wrong,  according  to  the  view  of  tbe  moral- 
ist In  doubtful  cases,  we  decide  in  favor 
of  right  and  Justice;  but,  tf  tbe  intent  is 
plainly  expressed,  it  is  to  be  followed  with- 
out further  inquiry.  Lewis'  Sutherland  on 
Stat  Constr.  vol.  2,  8  387  (238)  pp.  702,  703. 
Tbe  courts  have  united  in  saying  that,  if  a 
construction  of  the  statute  in  question  must 
lead  to  absurd  and  mischievous  consequenc- 
es, it  Is  inadmissible.  If  the  statute  is  sus- 
ceptible of  another  meaning  by  wliich  such 
consequences  can  be  avoided.  This  is  not 
only  a  canon  of  construction  adopted  by 
the  courts  and  text-writers,  but  it  is  as 
well  tbe  rule  of  common  sens&  But,  in  ap- 
plying tbis  mle,  we  must  not  forget  or  over- 
look tbe  restriction  of  it  within  Its  proper 
limits,  wbicb  has  also  been  sanctioned,  and 
a  careful  observance  of  which  bas  been  en- 
joined by  the  courts.  This  restriction  Is  ap- 
plicable to  other  canons  of  Interpretation,  and 
may  be  thus  stated,  following  tbe  lead  of 
one  of  onr  Iilgbest  courts:  Tbe  q;>Irlt  of  the 


Digitized  by 


Google 


S.C.) 


MAKION  CX)UNTY  LUMBER  CO  ▼.  HODGES 


49 


instmment,  especially  of  tbe  Constitution,  is 
to  be  respected  not  less  tban  Its  letter,  yet 
tbe  spirit  Is  to  Ue  collected  cbiefiy  from  its 
<rords.  It  would  be  dangerous  in  the  ex- 
treme to  infer  from  extrinsic  circumstances 
that  a  case  for  whicb  the  words  of  the  in- 
strument expressly  provided  shall  be  exempt 
from  its  operation.  'Where  words  conflict  with 
each  other,  where  the  different  clauses  of  the 
iBStmment  bear  upon  each  other,  and  would 
be  inconsistent  unless  the  natural  and  com- 
mon Import  of  the  words  be  varied,  constmc- 
tion  becomes  necessary;  and  to  depart  from 
the  obvious  meaning  of  tbe  words  is  justifi- 
able. Y^  in  no  case  should  the  plain  mean- 
ing of  a  provision,  not  contradicted  or  qual- 
ified by  any  other  provision  in  the  same  in- 
strument, be  disregarded,  because  we  believe 
the  framers  of  that  instrument  could  not  in- 
tend what  they  say.  It  must  be  one  In  whicb 
the  absurdity  and  injustice  of  applying  the 
provision  to  the  case  would  be  so  monstrous 
that  all  mankind  would,  without  hesitation, 
imlte  in  rejecting  the  application.  Sturges  v. 
Crowinshleld,  4  Wheat  202,  4  L.  Ed.  629. 
It  has  been  said  that,  to  authorize  a  de- 
parture from  the  literal  construction,  one  of 
two  things  must  be  shown:  Either  that  there 
is  some  other  part  of  the  statute  which  cuts 
down  or  expands  its  meaning,  or  else  that 
the  provision  itself  is  repugnant  to  the  gener- 
al purview.  Douglass  v.  Freeholders,  38  N. 
J.  Law,  214;  Hyatt  t.  Taylor,  42  N.  Y.  262 ; 
Gwynne  ▼.  Bnrwell,  6  Bing.  (N.  0.)  559; 
Sutherland,  p.  706,  and  note  45. 

[(]  We  should  also  construe  the  entire 
statute,  and  keep  in  mind  constantly  that  the 
general  legislative  intent  is  a  key  to  its 
meaning,  and  a  statute  should  be  considered 
also  as  an  entirety  with  reference  to  the 
whole  system  of  which  it  Is  a  part  Suther- 
land, a  348,  368,  369.  If  we  apply  these 
rules,  it  Is  not  hard  to  determine  that  the 
Legislature  did  not  intend  to  destroy  vested 
rights  of  which  the  claimants  had  due  and 
timely  notice  by  registration  of  the  contract, 
or  to  give  a  lien,  when  it  would  arbitrarily 
deprive  another  of  his  contractual  rights,  al- 
ready fixed,  as  between  him  and  another, 
who  is  not  the  corporation  upon  whose  assets 
the  lien  can  only  rest  It  would  render  un- 
certain the  security  of  mortgagees  and  lien- 
bolders,  if  we  should  uphold  the  asserted 
right  of  lien,  and  would  consequently  hamper 
and  handicap  investment  of  money  in  legiti- 
mate enterprises,  which  would  entail  more 
real  loss  to  the  laborer  or  lienor,  than  of 
benefit  be  would  derive  from  tbe  other  con- 
struction. If  a  lender  of  money,  who  takes 
a  mortgage  on  land,  will  lose  his  lien  if  the 
mortgagee  should  sell  the  timber  to  a  corpo- 
ration, so  that  the  latter  can  incur  obliga- 
tions to  bis  employes  and  laborers,  whidi 
must  be  paid  before  the  mortgage  debt,  in- 
vestors of  money  would  become  chary  and 
would  speedily  withdraw  from  the  marlwt 


This  would  entail  serious  consequences,  and 
do  more  harm  than  good  in  our  business  af- 
fairs. The  laborer  is  worthy  of  bis  hire, 
and  should  be  paid,  and  preferred  In  pay- 
ment, because  of  bis  dependence  upon  his 
dally  wage,  but  we  should  be  careful  to  see 
that,  by  mere  construction  of  the  statute,  we 
do  him  no  harm  in  tbe  effort  Inspired  by 
our  sense  of  right,  to  do  him  full  Justice. 

The  distribution,  as  ordered  by  tbe  court, 
should  have  been  reversed.  The  claim  of 
J.  0.  Biggs,  receiver,  of  the  Newton-McAr- 
tbur  Company,  will  be  paid  first,  and  then 
the  costs  and  expenses  of  this  proceeding, 
and  the  claims  of  the  appellees  In  the  order 
named. 

Beversed. 

HOPE,  X,  concurs  in  result 

°°°^°°'  (100  S.  C.  477) 

MARION  COUNTY  LUMBER  CO.  y. 
HODGES.    (No.  9076.) 

(Supreme  Court  of  South  Carolina.    April  21, 
1913.) 

1.  Appeal  and  Ebbob  «=9939  —  Rxvixw  — 
Abusk  or  DiscBiTnoN. 

Leave  to  amend  an  answer  being  within  the 
discretion  of  tbe  trial  court  an  order  denying 
leave  will  not  be  reviewed  in  the  al>8ence  of 
manifest  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3825-3831 ;  Dec.  Dig.  i3=9 
059.] 

2.  Appeal  and  Bbbob  «=»635~DisiasBAL— 
Record. 

Where  defendant  only  argued  on  appeal  the 
denial  of  leave  to  amend  his  answer,  hia  appeal 
must  be  dismissed  where  the  incompleteness  of 
the  record  rendered  it  impossible  for  the  appel- 
late court  to  determine  whether  the  trial  judge 
abused  his  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Die.  {{  2285,  2776-2782,  2829 ; 
Dec.  Dig.  ®=>635.] 

Appeal  from  Common  Pleas  Circuit  Court, 
of  Dillon  County ;  It.  W.  Memmiuger,  Judge. 

Action  by  the  Marlon  County  Lumber 
Company  against  C.  P.  Hodges.  From  an  or- 
der refusing  defendant  leave  to  amend  his 
answer,  he  appeals.    Appeal  dismissed. 

D.  D.  McCoU,  of  Bennettsvllle,  for  appel- 
lant A.  F.  Woods  and  M.  G.  Woods,  both 
of  Marion,  for  respondent. 

ERASER,  J.  This  Ifl  an  appeal  from  aa 
order  of  Judge  Memminger  refusing  to  al- 
low the  defendant  to  amend  his  answer. 

[1 , 2]  It  is  admitted  that  the  motion  to 
amend  is  an  appeal  to  the  discretion  of  his 
honor.  In  order  for  this  court  to  sustain  this 
appeal,  it  must  appear  that  there  Is  manifest 
error  in  refusing  the  amendment  Tbe  com- 
plaint is  not  incorporated  in  tbe  "case,"  and 
when  the  original  answer  denies  certain  al- 
legations of  the  complaint  by  number,  this 
court  has  no  means  of  knowing  what  tiie  is- 
sues are. 

The  only  question  argued  by  the  appellant 


4=9For  other  gsmb  ■••  Mm*  tople  and  KJBT-NnUBBB  la  all  Kar-Niuub«r*d  DlgmU  and  IndazM 
85S.E.-4 


Digitized  by 


Google 


50 


86  SOUTHEASTEBN  REPOKTEb 


(s.a 


Is  bis  right  to  amend,  and,  since  he  has  not 
shown  the  right  to  amend,  the  appeal  is  di»- 
miased. 

6ART,  C.  J.,  and  HZDRIOK,  WATTS,  and 
GAGE,  ij.,  concnr. 


(100  S.  C.  478) 

THOMAS   V.  SPARTANBURG  RT.,  GAS  & 
ELECTRIC  CO.  et  aL    (No.  9068.) 

(Supreme  Court  of  South  Carolina.     April  16, 
1916.) 

1.  Constitution  At  Law  «=»70  — Encboaoh- 
MBNT  ON  Leqislatubb— Judicial  Authob- 

ITY. 

While  it  is  primarily  for  the  Legislature  to 
decide  whether  a  general  law  can  be  made  ap- 
plicable, it  is  ultimately  a  judicial  question. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {{  129-132,  137 ;  Dec.  Dig. 
«=»70.] 

2.  Constitutional  Law  9=348 — Statdtbb  — 
Pbesumptions. 

In  determining  whether  a  general  law  can 
be  made  applicable,  the  court  will  indulge  every 
reasonable  presumption  and  solve  every  reason- 
able doubt  in  favor  of  its  validity. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §  46 ;   Dec.  Dig.  <S=948.] 

8.  Statutbs  «=5»76— Special  Laws— Classiii- 

CATION. 

Civ.  Code  1912.  {  3960,  requiring  cars  op- 
erating north  of  a  line  ten  miles  north  of  and 
parallel  to  the  thirty-first  meridian  to  be  equip- 
ped with  fenders,  is  not  based  upon  arbitrary 
classification   within  Const  art.  3,  §  34,  subd. 

9,  forbidding  the  enactment  of  special  laws 
where  general  laws  are  applicable,  when  con- 
strued with  reference  to  climatic  conditions  and 
the  nature  of  the  country. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  77%-78% ;    Dec.  Dig.  «=»76.] 

4.  Constitutional  Law  <&=3241  —  Railboads 
«=229— Equal  Protection  or  Laws— Reg- 
ulation OF  Railroads. 

Civ.  Code  1912,  f  3950,  requiring  cars  op- 
erating north  of  a  line  ten  miles  north  of  and 
parallel  to  the  thirty-first  meridian  to  be  equip- 
ped with  fenders,  is  not  unconstitutional  as 
denying  the  equal  protection  of  the  laws. 

[Ed.  Note. — ^or  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §§  700,  701 ;  Dec  Dig.  <s=a 
241  ^IlaUroads,  Cent  Dig.  f  743;    Dec.  Dig. 

5.  Constitutional  Law  9=9211— Equal  Pbo- 

TECTION— CLASSIFICATIOW. 

The  classification  made  by  a  statute  need 
not  be  one  of  mathematical  precision,  nor  need 
it  result  in  perfect  equality ;  it  being  sufficient 
if  it  is  reasonable  in  its  main  features. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {  678;    Dec.  Dig.  «S=»211.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  S.  W.  G.  Sbipp, 
Judge. 

Action  by  A.  J.  Thomas  against  the  Spar- 
tanburg Railway,  Gas  &  Electric  Company 
and  South  Carolina  Light,  Power  &  Railways 
Company.  From  a  Judgment  for  defendants, 
plaintiff  appeals.     Reversed. 

Gwynn  &  Hannon,  of  Spartanburg,  for  ap- 
pellant Sanders  &  De  Pass,  of  Spartanburg, 
for  respondents. 


HYDRICK,  3.  This  action  was  brought  to 
recover  the  penalties  provided  in  section  3949 
of  the  Civil  Code  for  the  failure  of  defendant 
to  provide  Its  cars  with  fenders,  as  required 
b7  section  3950. 

By  demurrer  to  the  complaint,  defendant 
attacked  the  constitutionality  of  the  statute 
on  two  grounds:  (1)  That  It  denies  to  It  the 
equal  protection  of  the  laws ;  and  (2)  that  It 
contravenes  subdivision  9  of  section  84  of 
article  3  of  the  Constitution,  which  provides 
that,  "where  a  general  law  can  be  made  ap- 
plicable, no  special  law  shall  be  enacted." 
The  first  ground  was  overruled,  but  the  court 
held  the  statute  void  on  the  second  ground, 
saying: 

"There  la  no  good  reason  why  the  Legislature 
should  require  fenders  to  be  placed  upon  cars 
operated  north  of  a  line  ten  miles  north  of  and 
parallel  to  the  thirty-fourth  meridian." 

[1]  After  some  diversity  of  opinion.  It  has 
been'  definitely  settied  that,  while  It  is  pri- 
marily for  the  Legislature  to  decide  whether 
a  general  law  can  be  made  applicable,  Just 
as  it  decides  its  constitutional  power  to  enact 
all  statutes.  It  is,  nevertheless,  ultimately  a 
Judicial  question.  Barfleld  v.  Mercantile  Co., 
85  S.  C.  186,  67  S.  B.  158 ;  Tisdale  v.  Scarbor- 
ough, 99  S.  C.  366,  83  S.  E.  594. 

[2]  But,  in  solving  the  question,  the  court 
will  indulge  every  reasonable  presumption 
and  solve  every  reasonable  doubt  In  favor  of 
the  statute.  State  v.  Hammond,  66  S.  C.  225, 
44  S.  E.  797;  Commissioners  v.  Buckley,  82 
S.  C.  857,  64  S.  B.  163.  This  is  a  weU-settled 
and  universally  recognized  rule  upon  which 
courts  proceed  in  testing  the  constitutionality 
of  a  statute.  In  Hammond's  Case  Mr.  Jus- 
tice Jones  said: 

"In  determining  whether  a  general  law  can  be 
made  appUcable,  the  judiciary  should  indulge 
every  presumption  in  favor  of  the  legislative 
act,  and  so  it  should  be  presumed  that  tiie  Leg- 
islature by  the  special  or  local  enactment  there- 
by declared  its  view  that  the  general  law  could 
not  be  made  appUcable.  This  conclusion,  how- 
ever, being  to  some  extent  at  least  a  question 
of  law,  would  no  more  bind  the  judicial  depart- 
ment in  enforcing  a  constitutional  limitation 
than  the  legislative  determination  that  a  stat- 
ute is  constitutional,  which  is  presumptively  in- 
volved in  the  ipassa^e  of  every  statute.  *  •  • 
But  the  apphcabihty  of  a  general  law  la  not 
simply  a  question  of  fact;  it  involves  matter 
of  law;  and  it  is  not  intended  by  ttds  court 
now  to  assert  that  when  .the  Legislature  has 
said  that  a  general  law  cannot  be  made  applica- 
ble, such  conclusion  may  be  controverted  by  any 
evidence  outside  of  what  appears  upon  the  face 
of  the  statute,  and  upon  such  matteia  as  to 
which  a  court  must  take  judicial  cognlaance. 
Courts  will  take  judicial  notice  of  the  division 
of  the  state  into  counties,  their  names,  their  lo- 
cations with  respect  to  each  other,  their  popula- 
tion as  shown  by  the  United  States  census,  the 
prominent  geographical  features  of  the  county, 
the  principal  water  courses  and  their  nature  and 
location,  matters  of  common  knowledge  and 
experience  in  respect  to  science  and  the  ordinary 
operation  of  the  forces  of  nature.  It  should  be 
further  stated  that  the  court  should  not  declare 
a  statute  unconstitutional  nnless  the  invalidity 
is  manifest  beyond  a  reasonable  doubt" 
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In  State  t.  Bums,  73  S.  C.  197,  62  S.  E. 
960,  the  same  learned  justice,  speaking  for 
the  court,  said  with  regard  to  special  provi- 
sions In  general  laws  (which  are  permitted  by 
the  proviso  to  subdirlsion  10  of  the  same  sec- 
tion in  reference  to  subjects  not  among  those 
OS  to  which  special  or  lTx:al  laws  are  express- 
ly prohibited  in  the  preceding  subdivisions) 
that,  as  to  these,  there  must  necessarily  be 
a  wider  range  for  legislative  discretion.  For 
the  same  reason  the- legislative  judgment  in 
determining  whether  a  general  law  can  be 
made  applicable  must  be  given  due  considera- 
tion ;  and  a  proper  respect  for  a  co-ordinate 
branch  of  the  government  requires  that,  when 
the  Legislature  has,  by  the  enactment  of  a 
special  law,  in  effect,  declared  that  a  general 
law  cannot  be  made  applicable,  its  decision 
should  not  be  overruled  by  the  courts,  if 
there  is  any  reasonable  hypothesis  upon 
which  that  decision  can  be  predicated.  In 
other  words.  If  circumstances  and  conditions 
way  exist  under  which  the  matter  becomes 
one  about  which  reasonable  minds  may  dif- 
fer, the  court  will  not  undertake  to  "run  a 
race  of  opinions  upon  points  of  right,  reason, 
and  expediency  with  the  lawmaking  power." 
Cooley,  Const  Llm.  236.  The  same  principle 
is  applied  in  determining  the  validity  of  clas- 
sifications made  by  the  Legislature  in  the  ex- 
ercise of  the  police  power.  Examination  of 
the  decisions  of  this  court  In  which  statutes 
taaye  been  held  to  violate  this  Inhibition  of 
the  Constitution  will  show  that  they  are  bas- 
ed upon  the  ground  that  there  was  no  reason 
at  all  why  a  general  law  could  not  have  been 
tuade  applicable,  or  because  they  were  spe- 
cial notwithstanding  there  was  already  upon 
the  statute  books  a  general  law  applicable  to 
the  subject,  which,  of  course,  was  in  effect 
a  declaration  by  the  Legislature  that  a  gen- 
eral law  could  be  made  applicable. 

[3-S]  Applying  these  principles  to  the  case 
In  band,  it  cannot  be  said  that  the  classifica- 
tion made  by  the  statute  is  wholly  unfounded 
in  reason.  No  doubt,  at  some  places  on  and 
near  the  meridian  by  which  the  state  is  di- 
vided the  conditions  and  circumstances  ex- 
isting north  and  south  of  it  are  precisely  the 
same.  But  every  classification  is  almost  nec- 
essarily arbitrary  in  some  of  its  features.  It 
is  not  necessary  to  the  validity  of  a  classifi- 
cation that  it  should  be  made  with  mathe- 
matical precision,  or  that,  in  operation  and 
effect,  it  should  result  in  perfect  equality.  It 
does  not  offend,  If,  in  its  main  features,  it  is 
reasonable,  ^e  know  that  climatic  condi- 
tions in  the  Piedmont  section  of  the  state 
are  very  different  from  those  which  prevail 
in  the  lower  part,  and  that  the  difference  be- 
comes more  accentuated  as  we  get  further 
from  the  dividing  line  made  by  the  statute. 
This  difference  in  climate  may  require  that 
cars  operated  in  that  part  of  the  state  should 
be  provided  with  vestibules  for  the  protection 
of  the  motormen,  while  these  would  be  un- 


necessary in  the  milder  climate  of  places 
south  of  that  line.  Where  vestibules  are  nec- 
essary, there  is  good  reason  for  requiring 
the  use  of  fenders,  because  the  glass  in  the 
vestibules,  especially  when  clouded  by  mois- 
ture congealed  on  it,  and  the  framework 
which  supports  It,  obstruct  to  some  extent 
the  view  of  the  motormen,  and  increase  the 
danger  of  collisions,  and  the  fenders  lessen 
the  <?anaer  of  Injury  in  case  of  collisions. 

Another  reason  why  the  Legislature  may 
have  thought  it  wise  to  require  cars  operated 
in  the  upper  part  of  the  state  to  be  provided 
with  fenders  Is  that,  the  ground  being  more 
hilly,  there  are  more  steep  grades  and  sharp 
curves  In  the  railroad  of  that  section  than 
In  those  of  the  level  low  country.  Other 
considerations  may  suggest  themselves,  but 
these  are  enough  to  show  that  the  classifica- 
tion is  not  wholly  arbitrary. 

What  has  already  been  said  applies  with 
equal  force  to  the  first  ground  of  demurrer. 
Llndsley  v.  Natural  Carbonic  Gas  Ca,  220  U. 
S.  61,  31  Sup.  Ct  337,  56  I*  Ed.  369,  Ann. 
Cas.  1912C,  160;  Barrett  v.  Indiana,  229  U. 
S.  26,  33  Sup.  Ct  692,  67  L.  Ed.  1052;  Mil- 
ler V.  WUson,  236  U.  S.  878,  86  Sup.  Ct  342, 
69  L  Ed.  — . 

Judgment  reversed. 

OAR7,  C.  J.,  and  WATTS,  TBASBB,  and 
GAGE,  JJ.,  concur. 


(101  S.  C.  8) 
BITTER  V.  ATLANTIC  COAST  LINE  B.  CO. 

et  al.     (No.  9078.) 

(Supreme  Court  of  South  Carolina.     April  21. 

1916.) 

1.  TkIAL  «=al42— ACTI0N»-JubT   QUESTION. 

Where  more  than  one  reasonable  inference 
can  be  drawn  from  the  evidence,  it  should  go  to 
the  jury. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  J  337;   Dec.  Dig.  «=>142.] 

2.  Railboaus  «=>339— Cbossino  Accidknt»— 
Defenses. 

Contributory  negligence  of  one  killed  at  a 
railroad  crossing  is  no  defense,  where  the  rail- 
road company  was  gnilty  of  willfuluess  and 
wantonness. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1085,  1100,  1101;  Deo.  Dig.  *=» 
oo9.j 

3.  Railboadb  <&=3350— Obossinq  AcoinxNTS— 
Willfulness  ano  Wantonness. 

Whether  failure  to  give  the  statutory  sig- 
nals and  keep  the  required  lookout  for  travelers 
on  a  railroad  crossing  was  willful  and  wanton 
negligence  is  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1162-1192;  Dec.  Dig.  <^350.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  T.  S.  Sease,  Judge. 

Action  by  Isham  F.  Bitter,  administrator 
of  the  estate  of  Tillman  Bitter,  deceased, 
against  the  Atlantic  Coast  Line  Railroad 
Company  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 
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Moos  &  Ude,  of  Orangeburg,  Harley  & 
Beet,  of  Barnwell,  and  L.  W.  McLemore,  of 
Sumter,  for  appellants.  B.  C.  Bolman,  of 
Barnwell,  W.  H.  Townsend,  of  Columbia,  L. 
&.  Sturkle  and  Raysor  &  Snmmers,  all  of 
Orangeburg,  and  E.  J.  Best,  of  Ck>lumbla,  for 
respondent. 

WATTS,  J.  This  was  an  action  for  actual 
and  punitive  damages  brought  by  tbe  plain- 
tiff against  tbe  defendant  for  tbe  alleged 
wrongful,  wanton,  reckless,  and  negligent 
killing  of  tbe  plalnUff's  intestate,  Tillman 
Ritter,  by  tbe  defendant  wbile  attempting  to 
cross  Atlantic  Coast  Line  Railroad  on  the 
public  road  near  the  dty  of  Orangeburg  on 
March  16,  1910.  The  defendants'  answer  de- 
nied tbe  material  allegations  of  tbe  complaint 
and  set  up  as  an  affirmative  defense  con- 
tributory negligence  and  gross  contributory 
negligence  and  willfulness  under  the  statute. 
Tbe  cause  was  tried  before  Judge  Sease  and 
a  Jury,  and  resulted  in  a  verdict  in  favor  of 
the  plaintiff  for  $1,000  actual,  and  $2,000 
punitive,  damages.  After  entry  of  Judgment 
defendants  appealed  before  case  was  Submit- 
ted to  the  Jury,  the  defendants  moved  tbe 
court  for  a  directiou  of  verdict  in  favor  of 
defendants,  which  was  refused,  and  after 
verdict  was  rendered  defendants  moved  to 
set  aside  tbe  verdict  of  $2,000  for  punitive 
damages,  as  there  was  no  evidence  to  sustain 
this  finding,  which  motion  was  refused. 

[1]  The  defendants'  exceptions  raise  the 
question  that  tbe  uncontradicted  evidence 
shows  as  a  matter  of  law  that  tbe  plaintiff's 
Intestate's  death  was  due  to  bis  own  contrib- 
utory negligence,  and  that  there  was  no  evi- 
dence tending  to  show  wantonness,  or  will- 
fulness on  the  part  of  defendants'  agents  or 
servants  as  tbe  proximate  cause  of  plaintiff's 
Intestate's  death.  The  evidence  of  plaintiff's 
witnesses,  Williamson  and  Kemmerlln,  af- 
forded some  evidence  to  carry  the  case  to  tbe 
Jury,  and  while  there  was  testimony  to  con- 
tradict or  explain  from  other  witnesses  In 
tbe  case  introduced  by  the  dpfendants,  there 
was  more  than  one  reasonable  Inference  that 
could  be  drawn  from  it,  and  that  was  enough 
to  submit  it  to  the  Jury  for  their  determina- 
tion. Lawsoa  V.  Railway  Co.,  91  S.  O.  218, 
74  S.  E.  473. 

[2]  In  addition  to  this  tbe  Jury  found  by 
their  verdict  there  was  willfulness  and  wan- 
tonness on  the  part  of  railroad  company,  and 
contributory  negligence  is  no  defense  to  will- 
fulness and  wantonness. 

[3]  As  to  question  of  wantonness  and  will- 
fulness and  the  verdict  for  punitive  damages, 
was  there  any  evidence  to  support  Jury's 
finding  on  this  branch  of  the  case?  Tbe  evi- 
dence of  tbe  engineer  In  charge  of  defend- 
ant's train  and  Johnson,  tbe  fireman  on  tbe 
engine  at  that  time,  shows  that  the  fireman 
did  not  keep  a  lookout  on  tbe  side  be  was 
on,  as  it  was  bis  duty  to  do,  and  the  deceased 


came  from  the  side  on  which  it  was  tbe  fire- 
man's duty  to  keep  a  lookout,  but  that  the 
fireman  was  shoveling  coal  for  about  900 
yards  before  they  reached  and  as  they  ap- 
proached tbe  crossing  and  kept  no  lookout 
Whether  tbe  bell  was  rung  or  whistle  sound- 
ed as  law  requires  at  a  public  crossing  was 
in  dispute  as  is  usual  in  such  cases  as  this 
and  was  for  tbe  Jury  to  determine.  There 
was  ample  evidence  in  tbe  case  for  tbe  Jury  to 
determine  whether  there  was  a  failure  on 
tbe  part  of  defendants  to  keep  a  lookout  for 
travelers  at  tbe  public  crossing  and  give  tbe 
statutory  signals  by  ringing  bell  or  sounding 
whistle  as  the  train  approached  the  crossing, 
as  required  by  tbe  statute,  and  if  there  was 
a  failure  to  do  so,  then  it  was  left  to  the  Jury 
to  determine  whether  this  was  willful  and 
wanton.  His  honor  commlt£ed  no  error  of 
law  as  complained  of,  and  ruling  ia  sustained 
by  Woodward  v.  RaUway  Co,  90  S.  O.  266, 
78  S.  E.  79;  Sanders  v.  C.  &.W.  0.  Ry.  Co, 
93  S.  0.  651,  77  S.  E.  2S9;  Klrkland  t. 
Ry.  &  Elec  Corporation,  97  S.  C.  72,  81  S. 
E.  306 ;  Folk  T.  Railway,  99  S.  C.  277,  83  S. 
B.  462. 

The  exceptions  are  overruled.    Judgment 
affirmed. 

OART,  C.  J.,  and  FRASER,  HZDBIGK,  and 
QAGE,  JJ,  concur. 


ooo  s.  a  48») 
MOORE  et  al.  ▼.  MARIOX  COTTON  OII> 
CO.     (No.  9077.) 

(Supreme  Court  of  South  Carolina.    April  21, 
1916.) 

1.  Appeai.  Ann  SSrbob  «=»1060  —  Habioxss 
Ebrob— Aduission  or  Evidbnck. 

In  an  action  for  services  under  a  contract 
to  buy  cotton  seed  oil  at  inatructed  prices,  er- 
ror, if  any,  in  admitting  testimony  as  to  market 
price,  was  immaterial,  where  there  was  no  con- 
tention that  tbe  price  offered  was  up  to  the 
markei  price. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Eiror,  Cent.  Dig.  §§  1068,  1069,  4153-4157, 
4106;    Dec.  Dig.  «=>1050.] 

2.  Masteb  and  Sebvant  «=980— Rbscissioh 
or  Contract— QuESTiow  foe  Jubt. 

In  such  action,  evidence  held  to  make  the 
rescission  of  tbe  contract  a  question  for  the 
jury. 

LEd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §{  107-127 ;  Dec;  Dig.  «=> 
80.1 

3.  Masteb  and  Sebvant  «=>80  —  Sbbvioes — 
nonpebfobmance  op  contbact— evidbnck. 

In  such  action,  evidence  held  to  make  the 
sufiiciency  of  plaintiff's  pleaded  excuse  for  non" 
performance  a  question  for  the  jury. 

LEd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  107-127;  Dec.  Dig.  <3=s> 
80.] 

4.  Tbiai,  <S=>159— Motion  fob  Nonsuit— Bti- 
DEN  cB — Statute. 

Under  the  express  provision  of  Code  GiT. 
Proc.  1912,  §  220  et  seq.,  a  par^  moving  for  a 
nonsuit  on  the  ground  of  variance  between  al- 
legations of  the  complaint  and  the  proof  must 
show  that  he  has  been  misled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ont. 
Dig.  II  341,  369-367;   Dec.  Dig.  «S=>159.] 


«=9For  otber  eases  see  same  tople  and  KBT-NUHBBB  In  all  Key-Nombered  DlsasU  and  IndaxM 


Digitized  by 


Google 


8.  a) 


MOORE  T.  MARION  COTTON  OIL  00. 


63 


6.  Appeal  and  Esrob  <S=>10C4  —  Ha&uless 

P^ROB— INBTHTJCTIONS. 

In  an  action  for  services  under  a  contract 
to  buy  cotton  seed  oil  at  instrticted  prices,  er- 
ror, if  any,  in  an  instruction  tliat  it  plaintiff 
was  ready  to  perform,  and  went  ahead  and  did 
his  best  to  buy  cotton  seed  oil,  defendant  was 
liable,  whether  he  bought  any  or  not,  was  imnn- 
less,  where  there  was  no  showing  that  condi- 
tions for  the  services  had  arisen. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iS  4219,  4221-4224;  Dea 
Dig.  ©=>1064.] 

6b  Masteb  and  Sebvant  «=»80— Action  fob 

SbBVICES— BUBDEN    OF    PbOOF— RESCISSION. 

In  such  action,  where  the  plaintiff  alleged 
a  contract  for  services,  and  the  defendant  al- 
leged a  rescission,  the  burden  was  upon  the  de- 
fendant to  show  rescission,  and  if  he  failed, 
the  verdict  should  be  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  107-127;  Dec.  Dig.  «=> 

7.  Masteb  and  Sebvant  4s>80— Action  fob 
Sebtvices— Sttbstantiai.  Pebfobxance. 

In  such  action,  it  was  only  necessary,  to 
enable  plaintiff  to  ^recover,  for  him  to  show  a 
substantial  performance  of  the  contract 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  Sf  107-127;  Dec.  Dig.  «=» 
80.] 

6.  Tbial  ^=»260— Requested  iNSTBUcnoNa— 

Given  Instbuctions. 
Requested  instructions  covered  by  the  gen- 
eral charge  were  properly  refused. 

[ISd.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §{  661-650;   Dec  Dig.  «s>260.] 

9.  Tbial  «=»235  —  Instbtjctior— Weight  o» 
Evidence. 

In  an  action  for  services  under  a  contract 
to  buy  cotton  seed  oil  at  instructed  prices,  the 
court  in  charging  that  the  plaintiff  was  bound 
to  prove  his  case  by  the  preponderance  of  the 
evidence,  was  not  bound  to  use  the  figure  of 
balances. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Die.  S§  539-Ml,  64a-548,  551;  Dec.  Dig.  <S=» 
235.] 

10.  Contbacts  €=9274— Rbsoibbion. 

Where  two  parties  make  the  contract  and 
rescind  it  and  make  a  new  contract  the  party 
who  would  avail  himself  of  any  benefit  there- 
from must  rely  on  the  new  contract;  but  if, 
after  rescis-sion,  the  parties  agree  to  work  under 
the  original  contract,  then  that  contract  is  the 
only  contract  and  the  only  basis  oJf  suit 

lEi.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1202-1206;   Dec.  Dig.  «=9274.] 

Appeal  from  Cmnmoo  Pleas  Circoit  Court 
of  Marion  County;  C.  J.  Ramage,  Special 
Judge. 

Action  by  J.  W.  Moore  and  R.  S.  Moore, 
partners  under  the  firm  name  and  style  of  J. 
W.  &  R.  S.  Moore,  against  the  Marlon  Cotton 
Oil  Company.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

The  contract,  evidence,  and  the  instruction 
on  readiness  to  perform  were  as  follu<vs: 

Contract  (Exhibit  A). 

This  agreement  made  and  executed,  in  dup- 
Bcate,  this '  10th  day  of  August  1010,  by  and 
between  Marion  Cotton  Oil  Company,  Marion, 

8.  C,  party  of  the  first  part,  and  J.  W.  & 
B.  S.  Moore,  of  Fork,  S.  C,  party  oC  the  aeo 
ond  part  Witness: 

First  That  party  of  the  second   part  is  to 


buy  seed  for  the  account  of  the  party  of  the 
first  part  at  Fork  and  Squire's  Siding,  and 
for  no  one  else,  during  the  season  of  1910-11, 
or  for  a  period  of  six  months;  that  is,  from 
September  1st  1810,  to  March  1st,  19U,  and 
is  to  pay  such  a  price  for  them  as  he  is  instruct- 
ed by  party  of  tne  first  part 

Second.  That  party  of  the  second  part  Is  to 
use  his  time  and  influence  towards  promoting 
the  interest  of  the  party  of  the  first  part,  both 
in  the  purchase  of  seed  and  the  sale  of  products 
for  their  account,  and  in  every  other  WEiy  pos- 
sible. 

Thirds  That  any  and  all  money  advanced 
party  of  the  second  part  by  party  of  the  first 
part  Is  to  be  considered  as  trust  money,  to  be 
used  only  In  the  purchase  of  seed,  and  is  to 
remain  the  property  of  the  party  of  the  first 
part  until  so  used. 

Fourth.  That  party  of  the  second  part  is  to 
keep  a  correct  record  of  all  money  paid  for  seed 
and  is  to  make  a  dail^  report  showing  seed 
bought  and  amount  paid  for  them,  also  a  re- 
port of  receipts  from  products  sold. 

Fifth.  That  it  is  further  agreed  that  party  ot 
the  second  part  is  to  ship  to  party  of  the  first 
part  such  of  his  own  seed  as  he  may  sell  at 
the  market  price. 

For  and  in  consideration  of.  above  services, 
the  Marion  Cotton  Oil  Company,  party  of  the 
first  part,  agrees  to  pay  J.  W.  &  R.  S.  Moore, 
of  Fork,  S.  C,  party  of  the  second  part  a  sal- 
ary of  $100.00  per  month,  same  to  be  paid  at 
the  last  of  each  month. 

Party  of  the  first  part  also  agrees  to  bear 
all  expenses  of  draying  and  hauling  seed  from 
the  place  of  party  of  the  second  part  to  cars 
in  which  they  are  loaded.  They  also  agree  to 
bear  any  other  expenses  incident  to  the  business. 

In  witness  whereof,  the  said  parties  above 
named  have  duly  signed  and  sealed  these  pres- 
ents, in  duplicate,  on  the  day  and  year  first 
above  written. 

Marion  Cotton  Oil  Company, 

By  Eugene  C.  Culvern,  Mgr. 
J.  W.  &  R.  S.  Moore, 

Per  R.  S.  Moore. 

Witness:   U  H.  Little. 

R.  S.  Moore  testified: 

Direct  examination,  by  Mr.  M.  C.  Woods: 

Q.  Mr.  Moore,' are  you  one  of  the  plaintiffs 
in  this  case?  A  Yes,  sir.  Q.  On  or  about  the 
10th  of  August,  1910,  did  your  firm  enter  into 
a  contract  with  Marion  Cotton  Oil  Company? 
A.  Yes,  sir.  Q.  Is  this  the  contract  (showing 
paper  to  witness)?     A.  Tes,  sir. 

Plaintiff  introduced  the  following  contract 
(appended  hereto  as  Exhibit  A) : 

Q.  Mr.  Moore,  in  pursuance  of  this  contract 
did  you  buy  seed  for  Marion  Cotton  Oil  Com- 
pany at  Fork  and  Squire's  Siding  during  the 
season  of  1910  and  19117  A  Xes,  sir.  Cj. 
At  such  prices  as  you  were  given?  A  Yes,  sir. 
Q.  Did  you  use  your  time  and  influence  in 
promoting  the  interest  of  the  oil  mill  to  as 
great  an  exteht  as  you  could?  A.  Yes,  sir. 
Q.  Did  you  account  for  all  money  that  you  re- 
ceived for  the  purchase  of  seed?  A  I  didn't 
call  for  any  money  until  I  had  made  a  ship- 
ment. I  furnished  my  own  money  to  buy  the 
seed,  and,  when  I  would  have  two  or  three  or 
four  hundred  dollars  in  them,  I  would  write 
them  to  send  me  a  check,  and  they  sent  me  a 
check.  Q.  You  would  apply  it  on  the  seed?  A 
Yea,  sir.  Q.  Did  you  keep  records  of  your  pur- 
chases and  make  reports  to  them  regularly? 
A.  Yes.  Q.  Did  you  ship  to  the  Marion  Cot- 
ton Oil  Company  your  own  seed?  A.  No,  sir. 
Q.  Why  not?  A.  Because  they  wouldn't  pay 
me  the  market  price. 

Defendant's  counsel  object*  to  the  witness 
stating  that  the  oil  mill  did  not  pay  the  mar- 
ket price.  The  market  price  ia  one  of  the  ele- 
ments that  is  to  be  proved,  and  the  Jury  is  to 
decide  what  was  the  market  price. 
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The  Court:  T  think  lie  can  state  that  thej 
wouldn't  pay  him  the  market  price. 

Mr.  A.  F.  Woods:  That  is  one  of  the  elements 
that  la  to  be  proTed;  that  is  one  of  the  points 
in  contest,  as  to  what  was  the  market  price. 
lie  can  state  what  prices  he  was  paying  and 
what  prices  other  people  were  paying,  bnt  the 
inference  to  b«  drawn  as  to  what  was  the  mar- 
ket price  is  an  inference  to  be  drawn  by  the 
jury    and   not   the  witness. 

The  Court :   I  think  the  question  is  competent 

(Exception  noted  by  defendant.) 

Q.  Did  you  have  many  seed?  A.  Tes;  I  had 
a  good  many  seed.  Q.  When  did  you  get  ready 
to  seU  your  seed?  A.  Some  time  in  the  latter 
part  of  January.  Q.  When  you  got  ready  to 
sell  them,  what  did  yon  do?  A.  I  tried  at  dif- 
ferent places  to  see  what  I  could  get  for  them, 
and  when  I  got  tbe  best  prices  I  could  get,  then 
I  called  up  the  Marion  Oil  Mill  and  asked 
them  (interrupted) —  Q.  Where  all  did  yon 
inquire  as  to  the  market  price?  A.  I  tried 
T.,amberton,  Maxton,  Dillon,  Dunbar,  MulUns, 
and  Marion.  Q.  Did  you  ascertain  what  seed 
were  bringing  at  that  time?  A.  Tes.  Q.  What 
was  tbe  result  of  your  inquiry  as  to  what  they 
were  bringing  at  that  time?  A.  Anywhere 
from  50  to  53  cents. 

Mr.  A.  F.  Woods:  Does  your  honor  under- 
stand that  I  object  to  that  testimony  on  the 
ground  that  it  is  purely  hearsay? 

The  Court:  You  can  test  him  on  cross-exami- 
nation.   Too  object  to  all  this  testimony? 

Mr.  A.  F.  Woods:   Yes,  sir. 

The  Court:    In  my  judgment  it  is  competent 

(Objection  overruled;    exception  noted.) 

Q.  Mr.  Moore,  when  you  ascertained  the  price 
se^  was  bringing,  what  did  you  do,  if  any- 
thing? A.  I  offered  them  to  the  Marion  Cotton 
Oil  Mill  at  the  best  price  I  was  offered  for 
them,  both  over  the  phone  and  by  letter.  Q. 
With  whmn  did  yon  have  this  ccmversation 
over  phone?  A.  Mr.  Culvem.  Q.  What  posi- 
tion did  Mr.  Culvem  hold;  what  connection 
did  he  have  virith  Marion  Cotton  Oil  (3onipany7 
A.  He  was  manager.  Q.  State  what  occurred 
in  that  conversation  between  you  and  Mr.  Cul- 
vem? A.  He  stated  that  he  was  loaded  on 
cott<m  seed — on  high-priced  cotton  seed,  I  be- 
lieve be  put  it — and  be  didn't  want  any  more 
at  those  prices,  and,  if  I  could  get  that  price 
for  them,  to  go  ahead  and  sell;  that  it  would 
be  perfectly  all  right  with  him.  Q.  Did  he  of- 
fer you  any  price  for  your  seed?  A.  Yes;  he 
offered  me  45  cents.  Q.  What  did  you  tell  him 
in  reference  to  that?  A.  I  told  him  what  seed 
was  bringing  at  other  places  and  what  I  thought 
I  could  get  for  them.  Q.  He  said  he  didn't 
want  them  at  that  price?  A.  He  said  he  didn't 
want  them  at  that  price;  that  he  had  a  lot  of 
high-priced  seed,  heating  up  on  him,  and  he 
didn't  want  any  more  right  then.  Q.  Did  you 
express  a  willingness  to  sell  to  him  at  the  mar- 
ket price?  A.  Yes;  he  said  he  didn't  want 
them;  he  bad  plenty  of  them,  more  than  he 
could  attend  to  at  that  time,  and,  if  I  could  get 
that  price  for  them,  to  go  ahead  and  sell  them; 
that  It  was  all  right  with  him.  Q.  How  much 
salary  were  they  to  pa;  you  for  the  season  of 
1910-117  A.  $600.  Q.  How  much  did  they 
pay  yon?  A.  $200.  Q.  How  much  balance  do 
they  owe  you?  A.  $400.  Q.  Have  you  or  not 
demanded  that  balance?  A.  Yes,  air.  Q.  Did 
they  pay  you,  or  did  they  refuse  to  pay  you? 
A.  They   refused  to  pay  me. 

Cross-examination : 

Q.  Mr.  Moore,  Mr.  Culvem  said  he  was  load- 
ed up  with  seed  and  didn't  want  any  more  seed 
because  they  were  heating  on  him?  A.  Yes, 
sir.  Q.  Have  you  ever  head  of  seed  heating 
the  latter  part  of  January?  A.  Yes,  sir.  Q. 
Where  did  you  every  hear  that;  what  mill?  A. 
I  have  heard  of  it  in  several  mills.  I  have 
heard  them  say  so.  I  was  not  in  the  mill  busi- 
ness, but  I  have  had  some  of  my  own  seed  to 
heat  about  that  time.  Q.  Don't  you  know  the 
seed  will  heat  in  the  fall  months,  but  never  heat 


as  late  as  January  1st?  A.  No,  sir;  I  don't 
know  it.  Q.  The  kind  of  seed  yon  raise  will 
heat  right  on  up  to  the  1st  of  February?  A. 
Yes;  they  will  heat  if  you  put  too  many  to- 
gether, and  if  you  gin  a  pile  of  cotton  for  some- 
body that  is  damp  and  the  seed  is  damp.  Q. 
The  seed  you  plant  will  heat  up  to  the  1st  of 
February?  A.  They  will  if  you  get  them  wet 
or  put  wet  seed  in  with  dry  seed.  Q.  Was  not 
the  whole  trouble  between  you  and  the  oil  mill 
that  they  wouldn't  sell  you  meal?  A.  No,  sir. 
Q.  You  didn't  try  to  buy  meal  from  them  and 
they  told  you  they  couldn't  supply  you?  A. 
No,  sir.  I  tried  to  buy  meal  from  them,  bat 
they  didn't  tell  me  they  couldn't  supply  me. 
They  simply  asked  me  a  dollar  a  ton  more  for 
it  than  I  could  buy  it  elsewhere.  Q.  Wasn't 
this  whole  di£Bculty  because  you  wanted  to 
sell  your  seed  to  somebody  else  to  get  your 
meal?  A.  No.  sir.  Q.  That  was  not  so?  A. 
No,  sir.  Q.  Did  you  or  not  tell  Mr.  D.  E. 
Godbold  at  your  store  in  Fork,  during  the  month 
of  November,  •  about  the  middle  of  November, 
1010,  that  unless  the  Marion  Cotton  Oil  Mill 
would  pay  you  more  for  your  seed  than  any- 
body else  that  they  were  not  going  to  get  them 
because  you  had  to  use  your  seed  to  get  meal 
with?  A.  No,  sir:  and  Mr.  Godbold  can't  tell 
me  that  I  did.  Q.  You  didn't  say  that?  A. 
No,  sir;  and  he  knows  I  didn't.  Q.  Any  time 
during  that  fall?  A.  No,  sir;  no  time.  Q.  Yod 
didn't  tell  him  that  at  any  time?  A.  No,  sir. 
Q.  The  trouble  between  you  and  the  oil  mill 
was  not  simply  this:  That  yon  had  neglected 
to  provide  for  your  meal  and  you  wanted  to 
sell  your  seed  to  some  other  mill  to  obtain  meal? 
A.  No,  sir.  Q.  Wasn't  that  the  trouble?  A. 
No,  sir;  because  you  could  swap  seed  for  meal 
anywhere.  Q.  Some  other  mill  offered  you 
meal  at  a  dollar  a  ton  cheaper  if  you  would 
let  them  have  your  seed?  A.  You  could  buy 
it  almost  anywhere  for  a  dollar  less  than  they 
offered  it  to  me.  Q.  That  was  the  reason  they 
offered  you  the  meal  for  a  dollar  a  ton  less? 
A.  No,  sir;  it  was  not  Q.  To  get  yonr  seed? 
A.  No,  dr.  Q.  You  didn't  tell  them  that?  A. 
No,  sir.  Q.  You  didn't  tell  Mr.  Culver*  that? 
A.  No,  sir.  Q.  You  didn't  tell  Mr.  Gkidbold 
that?  A.  No,  dr.  Q.  Did  you  and  Mr.  Culvem 
have  a  conversation  over  the  phone  about  can- 
celing this  contract  some  time  in  November? 
A.  No,  sir.  I  can  tell  yon  what  our  conversa- 
tion was :  I  called  him  up  from  Dillon  to  know 
what  I  could  buy  some  meal  for  from  him. 
He  was  at  his  house  sick,  and  h«  priced  me  the 
meal  at  a  dollar  a  ton  higher  than  anybody  I 
had  prices  from.  Q.  Was  he  under  any  con- 
tract to  sell  yon  meal?  A.  No,  sir.  I  waited 
until  I  came  home  to  my  office  at  Fork,  and 
I  called  him  up  again  and  asked  him  about  the 
meal,  how  about  some  meal  and  the  price  of 
it,  and  if  he  couldn't  sell  it  to  me  for  lees  than 
he  bad  priced  it  to  me.  He  said,  "No,"  that 
was  the  best  price  he  could  make  on  it;  that 
he  could  sell  all  the  meal  he  had  at  that  price. 
Q.  Was  that  all  the  conversation  you  had? 
A.  No,  sir.  Q.  Oo  on  and  tell  tbe  rest  A. 
He  told  me  that  he  couldn't  sell  me  the  meal 
for  any  less.  I  told  him  I  could  buy  the  meal 
for  less.  He  said,  "You  oughtn't  to  expect  me 
to  sell  it  to  you  as  cheap  as  the  other  mills, 
as  we  are  paying  you  such  a  bif  salarr."  I 
said,  "If  that  be  the  case,  then  it  would  pay 
me  better" — we  had  been  Bguring  on  the  cotton 
seed — I  told  him  it  would  pay  me  better  to  quit 
representing  the  mill  than  to  come  and  pay 
more  for  meal  and  take  less  for  seed.  He  said, 
"That  will  suit  me."  He  said,  "That  is  what 
I  want  you  to  do."  He  said,  ''Come  down  and 
let's  straighten  up."  I  told  him  when  I  de- 
cided to  do  that  I  would  come  down,  and  I 
didn't  come.  Q.  Didn't  you  all  cancel  the  con- 
tract and  you  agreed  to  come  down  later  and 
settle  the  halance  between  yon?  A.  No,  sir. 
Tliat  ended  the  conversation  right  there.  It 
is  very  reasonable  that  it  would  pay  me  to  can- 
cel the  contract  if  I  had  to  pajr  more  for  meal 
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and  take  less  for  seed.  Q.  When  did  yon  say 
you  offered  him  your  own  seed?  A.  Some 
rime  in  the  last  of  January.  Q.  Did  you  tell 
^Ir.  Culvem  who  offered  yon  more  than  he  of- 
icred  you?  A.  I  don't  rememt>er  whether  I 
tiild  him  or  not.  Q.  Did  you  or  not?  A.  I 
<lon't  remember  whether  I  told  him  who  offer- 
*'<[  it  or  not;  just  so  I  was  offered  that.  Q. 
Were  you  not  employed  to  represent  their  in- 
terest? A.  That  was  for  my  own  seed.  Q. 
But  you  say  other  people  were  paying  more  for 
seed  than  they  were;  wasn't  ft  your  duty  to 
let  them  know  who  it  was?  A.  All  the  mills 
were  paying  more  for  it  Q.  Didn't  he  ask 
you  who  was  doing  it  and  you  wouldn't  tell 
him?  A.  They  wanted  me  to  submit  in  writ- 
ing who  it  was  offered  me  the  price  for  my 
seed,  and  I  wouldn't  do  it.  That  was  my  in- 
dividual seed.  If  it  bad  been  an  outside  per- 
son I  would  have  done  it.  Q.  You  stated  that 
you  used  all  your  time  to  help  their  business, 
you  did  what  you  ct>uld  to  promote  their  in- 
terests ;  now,  wasn't  it  your  duty,  if  yon  were 
working  for  them  and  taking  their  money,  if 
their  price  was  not  up  to  the  market,  was  it 
not  your  duty  to  let  them  know  who  was  pay- 
ing more?  A  I  had  done  that  often,  and  it 
didn't  amount  to  nothing.  They  wouldn't  give 
me  any  better  limits  to  buy  seed.  Q.  Did  you 
write  them  that  letter  (showing  letter  to  wit- 
ness) 7  A  Yes,  sir.  I  didn't  write  it,  but  I 
dictated  it.  Q.  You  did  refuse  to  let  them 
know?  A  Well,  I  say  I  did  refuse  to  let 
them  know  who  made  me  the  price  on  my  own 
individual  seed. 

Defendant  introduces  letter  from  J.  W.  ft  R. 
S.  Moore  to  Marion  Cotton  Oil  Company,  dated 
January  28,  1911. 

Q.  You  wouldn't  show  them,  then?  A.  No, 
sir;  not  my  own  individual  seed.  Q.  What  did 
you  mean  by  "the  proper  time?"  A.  When  we 
got  together,  if  it  was  before  that,  if  they  came 
up  and  paid  me  my  money,  I  would  show  them 
then.  Q.  Wasn't  it  a  fact  that  you  bad  an 
offer  from  your  brother  and  you  were  trying 
to  prize  them  up?  A.  No,  sir;  I  had  no  offer 
from  him  whatever.  Q.  Why  wouldn't  you  tell 
them  who  offered  you  that  and  give  them  a 
chance  to  meet  it?  A.  Because  I  didn't  think 
it  was  my  business  to  tell  them  who.  It  was 
my  individual  seed.  If  it  liad  been  somebody 
else's  seed  I  would  have  told  them.  It  was  to 
my  interest  to  get  all  out  of  my  seed  I  could. 
Q.  Did  you  know  there  was  such  a  clause  as 
this  in  this  contract,  that  you  should  use  your 
time  and  influence  towards  promoting  the  in- 
terest of  the.  party  of  the  first  part,  both  in  the 
purchase  of  seed  and  the  sale  of  produce  of  ev- 
ery kind  and  in  every  other  way?  A.  Yes,  sir. 
Q.  Didn't  good  faith  require  you  to  tell  who 
was  paying  more  for  seed  than  they  were,  when 
you  were  taking  their  money  for  doing  that; 
didn't  good  faith  and  the  promotion  of  their 
business  require  you  to  give  them  the  name  of 
the  person  paying  more  for  seed  than  they  were? 
A.  ISvery  mill  I  called  up  were  paying  more  for 
seed  than  they  offered  me  for  my  seed.  This 
was  my  seed,  and  I  didn't  think  it  was  neces- 
sary to  tell  them.  Q.  You  refused  .to  tell  them 
a  single  person  that  was  paying  more?  A.  Yes; 
I  told  him  there  were  lota  of  people  that  were 
paying  it,  and  he  knows  it.  Q.  You  said  you 
would  tell  him  at  the  proper  time?  A  He  ask- 
ed me  over  the  phone.  Q.  Did  you  tell  him? 
A.  No,  sir.  Q.  You  told  him  you  would  tell 
bim  at  the  proper  time?  A.  I  never  did  tell  him 
who  made  me  that  offer  on  m^  individual  seed. 
If  it  had  been  an  outsider  I  was  buying  the 
seed  from,  I  would  certainly  have  told  him.  Q. 
What  business  were  you  engaged  in  beside  buy- 
ing cotton  seed?  A.  Merchandising,  farming, 
and  in  the  brick  business.  Q.  Did  you  send  the 
Oil  Mill  Company  this  statement  (showing  pa- 
IHT  to  witness)?  A.  Yes;  my  bookkeeper  did. 
<.;.  I'nr-M  thht  statement  correctly  set  forth  the 
tni:..  actions   occording   to   your   books?     A.  I 


think  so,  as  well  as  I  remember  now.  Q.  That 
is  the  one  you  sent  them?  A.  Yes,  sir;  that  is 
one  of  them.  Q.  It  shows  the  credits  and 
debits?  A.  Yea;  that  shows  the  money  they 
paid  me  and  the  amount  of  seed  I  bought  for 
them. 

Defendant  offers  to  introduce  statement  (Ob- 
jected to  by  plaintiff  on  the  ground  of  irrelevan- 
cy. Objection  overruled.  Exception  noted.) 
Defendant  introduced  statement. 

Q.  Did  you  send  them  reports  of  seed  pur- 
chased for  the  defendant?  A.  Bvery  day  I 
bought  any  seed.  Q.  At  the  last  trial  didn't 
you  say  you  did  not?  Didn't  you  tell  me  yon 
didn't  send  reports  evwy  day?  A.  No,  sir; 
I  don't  think  I  did.  I  know  I  didn't  I  couldn't 
admit  I  sent  them  every  day,  because  I  didn't 
buy  seed  every  day  during  the  year.  Q.  I  am 
talking  about  the  days  you  bought  seed,  when 
this  case  was  tried  before,  didn't  you  admit  you 
didn't  send  them  every  day?  A.  I  sent  a  report 
regularly  along  as  I  bought  seed.  I've  got  a 
copy  of  the  reports  right  over  there. 

Redirect  examination: 

Q.  Did  you  say  cotton  seed  would  heat  any 
time  they  would  get  wet?  A.  If  you  wet  the 
seed  tl^t  came  out  of  one  bale  and  put  them  in 
a  pile  of  10,000  bushels,  it  would  heat  the  whole 
pile,  if  you  let  them  stay  there  long  enough.  I 
have  tried  it. 

Q.  Do  you  know  whether  the  seed  of  the  Mar- 
ion Cotton  Oil  Company  were  heating  or  not? 
A.  I  only  know  what  Mr.  Culvem  said  about 
high-priced  seed  and  they  were  heating  on  him. 
Q.  And  gave  that  as  a  reason  he  didn't  want 
your  seed?  A.  Yes,  sir.  Q.  As  a  matter  of 
fact  did  you  buy  your  meal  and  sell  your  seed 
to  the  same  person?    A.  No,  sir.    Q.  You  sold 

?'onr  seed  to  one  person  and  bought  your  meal 
rom  another?  A.  Yes,  sir,  Q.  How  did  the 
price  of  that  meal  compare  with  the  price  Mr. 
Culvem  gave  you?  A.  I  got  it  at  a  dollar  a  ton 
less.  Q.  As  I  understand  you,  you  sold  your 
seed  to  one  person  and  bought  your  meal  from 
another  person  for  a  dollar  a  ton  less  than  yon 
could  have  bought  it  from  Mr.  Culvem?  A. 
Yes,  sir. 

Becross-examinatidn : 

Q.  To  whom  did  you  sell  your  seed?  A.  I 
sold  them  to  the  Dunbar  Mercantile  Company. 
Q.  What  did  you  get  for  them?  A.  Fifty-three 
cents,  Q.  Whom  did  you  buy  your  meal  from? 
A.  I  bought  my  meal  from  the  Dillon  Oil  Mill. 
Q.  Who  was  the  Dunbar  Mercantile  Company 
buying  seed  for?  A.  I  suppose  they  were  buy- 
ing for  the  Southern  Oil  Company.  They  had 
them  shipped  there.  Q.  Was  not  the  Dillon 
Mill  one  of  the  Southern  Cotton  Oil  Company 
Mills?  A.  Yes;  but  I  sold  the  seed  to  the  Dun- 
bar Mercantile  Company.  I  didn't  know  who 
they  were  going  to  ship  them  to.  Q.  The  Dun- 
bar Mercantile  Company  was  buying  for  the 
Southern  Cotton  Oil  Company?  A.  Yes,  sir. 
Q.  The  Dillon  Mill  is  a  member  of  the  Southern 
Cotton  Oil  Company?    A.  Yes,  sir. 

Redirect  examination: 

Q.  When  did  you  buy  your  meal?  A.  In  the 
last  part  of  February  or  middle.  Q.  Had  yon 
already  sold  your  seed?  A  Yes,  sir.  Q.  In 
the  sale  of  those  seed,  was  there  any  condition 
that  you  buy  your  meal  there?  A.  No,  sir.  Q. 
Did  it  have  any  relation  to  that?  A.  Not  a 
bit  in  the  world. 

W.  E.  Caldwell  testified  : 

Direct  examination. 

Q.  Mr.  Caldwell,  what  is  your  business?  A. 
I  am  with  the  Southern  Cotton  Oil  Company  at 
Dillon.  Q.  How  long  have  you  been  in  the 
cotton  oil  mill  business?  A.  Nineteen  years. 
Q.  In  the  season  of  1910  and  1911,  were  you 
familiar  with  the  market  price  that  the  mills 
were  paying  for  seed?  A.  I  was  in  the  state 
of  North  Carolina,  where  I  was  located  at  that 
time.  Q.  What  point  in  the  state  of  North 
Carolina?  A.  In  Gibson,  just  on  the  state  line. 
Q.  What  waa  the  market  price  for  seed  during 
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the  montbs  of  January  and  Febraary,  1911? 
What  was  the  range  of  prices? 

Defendant's  counsel  objects,  on  the  ground 
that  the  witness  had  disqualified  himself  to  an- 
swer the  question  as  he  has  stated  that  he  was 
familiar  with  the  prices  in  North  Carolina. 

Q.  Were  you  familiar  with  the  prices  in  South 
Carolina?  A.  Beinp  on  the  line,  I  was.  Q. 
Familiar  with  them  in  both  states?  A.  Yes,  sir. 
We  have  a  mill  in  Bennettsville,  jnst  ten  miles 
from  where  I  was.  Q.  Did  you  have  any  con- 
nection with  the  mill  at  Bennettsville?  A.  No, 
sir;  but  I  paid  the  same  for  seed.  Q.  What  was 
the  range  of  prices  fo;r  seed  during  the  months 
of  January  and  February,  1911? 
'  Defendant  objects  to  witness  testifying  as  to 
February. 

Q.  In  the  month  of  Janua^,  what  was  the 
price?  A.  My  recollection  is  m  the  early  part 
of  January  we  paid  50  cents  for  seed  at  Gioson 
and  also  at  Bennettsville,  and  some  time  dur- 
ing the  month  of  January  we  paid  as  high  as  64 
cents  for  seed  in  car  load  lots.  Q.  What  is  the 
nearest  oil  mill  to  Fork  and  to  Squire's  Siding? 
A.  I  don't  know  the  distance  to  Marion.  I  think 
Marion  ia  the  nearest  Q.  How  far  Is  it  from 
Dillon?  A.  It  is  11  miles  from  Smithboro  to 
Dillon.  I  don't  know  the  distance  from  Smith- 
boro to  Fork  and  Squire's  Siding.  I  think  Mar- 
ion is  the  nearest  mill.  Q.  Do  yon  know  what 
the  IMIloD  Mill  was  paying  in  January  and  Feb- 
ruary, 1911?  A,  Only  by  the  record.  Q.  Have 
you  the  original  records  of  the  Dillon  Mill  at 
that  time?  A.  Xes,  sir.  Q.  (By  Mr.  A.  F. 
Woods.)    Did  yon  keep  those  books?   A.  No,  sir. 

Defendant's  counsel  objects  to  introduction  of 
books. 

Eugene  P.  Cnlvem  testified: 

Direct  Examination. 

Q.  Mr.  Culvers,  during  1910  and  1911,  did 
you  occupy  any  position  with  the  Marion  Cotton 
Oil  Company?  A.  Yes.  sir;  I  was  the  manager 
for  the  company.  Q.  Are  you  now  employed  by 
the  Marion  Cotton  Oil  Company?  A.  I  am 
employed  by  the  same  people  who  own  this  mill, 
but  I  am  not  working  for  the  Marion  Cotton 
Oil  Company  now.  Q.  You  are  the  party  who 
made  this  contract  with  -Mr.  Moore?  A.  Yes, 
air.  Q.  Mr.  Culvem,  did  you  have  any  conver- 
sation with  Mr.  Moore  over  the  phone  about 
the  10th  of  Novraaber,  1910?  If  so,  state  what 
it  was.  A.  Yes ;  I  remember  Mr.  Moore  called 
me  up  and  wanted  to  buy  some  meal,  asked  me 
my  price  on  the  meal,  and  I  named  him  the 
price.  He  said  that  was  too  high,  that  he  could 
buy  it  cheaper,  but,  in  order  to  buy  bis  meal 
cheaper,  he  would  have  to  give  the  other  people 
the  refusal  of  his  seed.  I  stated  to  Mr.  Moore 
that  we  didn't  care  where  he  bought  his  meal, 
we  could  sell  all  our  meal,  but  he  was  under 
contract  to  ship  us  his  seed,  and  we  paid  him 
a  salary  for  it  and  expected  to  buy  his  seed  at 
the  market  price.  He  said  he  didn't  see  why 
we  should  ask  him  so  much  more  for  meal  than 
anybody  else  and  held  him  down  that  way.  He 
said  if  he  had  to  be  held  down  that  way  be 
would  prefer  to  cancel  the  contract.  I  told  him 
that  would  be  all  right  with  me;  that  we  would 
consider  it  canceled;  that  that  was  what  I 
wanted  him  to  da  Mr.  Moore  said,  "All  right." 
I  said,  "When  are  you  coming  down  and  have 
a  settlement?"  He  said,  "On  Friday."  This 
was  on  Thursday,  and  he  said  he  would  come 
down  on  Friday  and  have  a  settlement.  He 
didn't  come,  and  the  following  week  I  called 
him  up  and  asked  him  why  he  didn't  come.  He 
said  he  had  reconsidered;  that  he  had  a  man 
helping  him  and  had  gone  to  some  expense  and 
he  preferred  to  go  ahead  and  buy  seed  and  re- 
new the  contract.  I  told  him  if  he  would  get 
busy  and  buy  us  some  seed  and  ship  us  his  own 
seed  we  would  give  him  the  market  price  and 
we  would  let  the  contract  go  on.  Q.  When  was 
it  that  he  offered  you  his  own  seed?  A.  It  was 
in  the  latter  part  of  December,  is  my  recollec- 
tion.   Q.  When  did  he  offer  them  to  you  again, 


if  at  all?  A.  I  don't  remember  Ms  offering 
them  to  me  any  more.  Q.  The  only  time  you 
remember  his  offering  them  to  you  is  the  latter 
part  of  December?  A.  Yes,  sir.  Q.  You  didn't 
keep  the  books?'  A.  No,  sir.  Q.  Do  you  know 
what  you  were  paying  for  seed  along  about  the 
last  of  January,  in  car  load  lots?  A.  In  car 
load  lota  we  were  paying  about  50  to  52  or  53 
cents,  in  that  neighborhood.  Q.  Yon  would  have 
paid  it  to  Mr.  Moore  if  he  had  offered  you  the 
seed?  A,  Yes;  at  that  time.  Q.  When  was 
that?  A.  In  January.  Q.  Did  he  offer  them  to 
you  at  that  time  he  said  he  sold  them?  A.  No, 
sir.  Q.  Is  there  anything  else  you  care  to  say 
about  it?  A.  Only  this :  In  the  oil  mill  busi- 
ness the  market  fluctuates  very  often,  and  if 
Mr.  Moore  had  offered  me  his  seed  at  the  time 
he  sold,  or  was  ready  to  sell,  I  might  have  been 
willing  to  take  them  at  the  price  he  offered  them 
to  me  at  before  that,  but  the  trouble  was  he 
didn't  offer  them  to  me  at  that  time.  I  very 
often  refuse  seed  one  day,  and  the  very  next 
day  I  would  have  been  glad  to  buy  them  at  the 
same  price  I  turned  them  down  at  Q.  He 
di^'t  offer  yon  his  seed  when  he  said  he  sold 
them?  A.  Ko,  sir.  Q.  You  would  have  been 
willing  to  pay  that  price  if  he  had?  A.  We 
were  paying  ft  Q.  Was  your  mill  paying  the 
market  price  in  this  territory?  A.  There  is  no 
question  of  it  We  were  buying  seed  all  around 
j  home  and  all  over  the  country  and  couldn't  have 
got  them  otherwise.  Q.  You  were  paying  the 
full  market  price  for  this  territory?  A.  Yes, 
sir.  9-  ^'  't  °'  not  a  fact  that,  owing  to  local 
conditions,  each  section  has  a  price  of  its  own? 
A.  Yes,  sir^  Q.  Sometimes  you  are  paying 
more  than  another  section  and  sometimes  less? 
A.  Yes,  sir.  Q.  The  market  price  is  a  question 
of  local  conditions?  A,  Yes,  sir.  Q.  Your  mill 
was  pacing  the  full  market  price  in  the  section 
of  Manon,  Fork,  and  Squire's  Siding  at  that 
time?    A.  Yes,  sir. 

Cross-Examination : 

Q.  What  was  that  market  price?  A.  We 
were  paying  in  the  latter  part  of  January,  at 
the  time  he  said  he  sold  his  seed,  from  50  'to  53 
cents  a  busheL  Q.  What  commission  were  yon 
allowing  on  car  load  lots?  A.  To  our  regular 
buyers,  we  were  allowing  about  $1.25  a  ton.  Q. 
How  much  would  that  be  a  bushel?  A.  A  lit- 
tle over  a  cent  and  a  half  a  busheL  Q.  So,  it 
you  were  paying  from  50  to  63  cents,  did  that 
include  the  cent  and  a  half  a  bushel?  A.  That 
included  the  commission  that  was  on  car  load 
lots  of  seed  as  we  would  have  bought  Mr. 
Moore's.  Q.  Are  you  positive  the  market  price 
the  latter  part  of  January  was  50  to  53  cents? 
A.  Yes;  I  think  so.  Q.  Is  that  your  signature 
(showing  letter  to  witness)?  A.  Yes,  sir.  Q. 
Did  you  write  that  letter?    A.  Yes;   I  wrote  it. 

Plaintiff  introduces  letter  from  Eugene  C.  Cul- 
vem to  Messrs.  J.  W.  &  B.  S.  Moore,  dated  Jan- 
uary 21,  191L 

Q.  In  view  of  your  statement  that  yon  were 
paying  from  50  to  63  cents  for  seed,  suppose 
you  read  the  letter.  A.  I  see  what  the  letter 
is.  The  market  might  have  changed  in  two  or 
three  days.  Q.  Mr.  Culvern,  you  say  in  thla 
letter:  "As  our  phone  conversation  yesterday 
afternoon,  beg  to  advise  that  we  coald  not  use 
your  seed  at  53  cents  per  bushel.  They  are  not 
nearly  worth  this  much,  and  we  are  well  posted 
as  to  the  price  which  is  now  ruling.  We  are  per- 
fectly sure  that  no  oil  mill  would  care  for  seed 
at  anything  like  this  price.  We  are  paying  at 
present  in  Marion  45  cents  per  bushel  and  com- 
mission in  car  loads.  The  market  price  for  seed 
is  the  prices  which  the  mills  are  paying  for 
them,  and  not  a  price  which  might  be  made  by 
some  speculator.  I  asked  you,  the  last  time  you 
were  in  our  office,  to  let  us  see  the  offer  which 
you  had  for  your  seed  in  writing,  signed  up  by 
the  manaf;er  or  representative  of  the  mill  mak- 
ing the  offer,  so  that  I  could  show  same  to  the 
president  of  our  mill,  if  necessary,  and  am  sorry 
that  you  refused  to  comply  with  this  request." 
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A.  Aa  I  said,  the  market  might  have  changed  in 
two  or  three  days.  Q.  Mr.  Culvem,  yon  testi- 
fied, when  Mr.  Woods  examined  you,  that  that 
conversation  was  in  December.  Tou  were 
-wrong  about  that.  It  was  in  January,  wasn't 
it?  A.  We  had  several  conversations.  Q.  You 
testified  that  this  offer  of  seed  was  in  December? 
A.  I  said  that  was  my  recollection  of  it.  Q. 
Did  you  use  the  word  "recollection"?  A.  Yes; 
I  did.  Q.  It  was  a  month  Inter,  wasn't  it?  A. 
That  one  was.  Q.  There  must  have  been  some 
talk  between  you  and  Mr.  Moore  about  63 
cents?  A.  There  might  have  been.  Q.  Now, 
Mr.  Culvem,  you  say  that  you  and  Mr.  Moore 
canceled  this  contract  about  November  lOtht 
A.  About  November  10th  is  about  the  time  we- 
had  the  conversation  in  which  we  agreed  to  can- 
cel it,  and  he  said  he  would  come  down  and  set- 
tle our  account.  Q.  Can  you  swear  from  your 
recoUection,  or  are  yon  positive  that  you  agreed 
to  cancel  at  that  time?  A.  It  was  a  phone 
conversation.  It  was  certainly  a  clear  un- 
derstanding on  my  part  that  Mr.  Moore 
agreed  to  come  down  on  the  following  Friday 
and  cancel  the  contract.  Q.  Did  you  cancel  the 
contract?  A.  I  supposed  that  was  the  cancel- 
lation of  It  at  that  time.  Q.  Didn't  you  con- 
tinue to  act  on  this  contract?  A.  You  remem- 
ber I  told  you  we  bad  another  conversation  the 
next  week,  in  which  he  said  be  wanted  to  let 
the  contract  stand.  Q.  You  continued  to  treat 
him  as  your  agent?  A.  Yes;  after  the  second 
conversation.  Q.  You  say  this  conversation  was 
about  November  6th?  A.  Yes,  sir;  near  about 
that  time.  Q.  Did  you  write  that  letter  on 
November  10th?  A.  Yes.  Q.  On  November 
25th  you  were  still  sending  them  money  to  pur- 
chase seed  for  your  account?  A.  Yea,  sir.  Q. 
Treating  them  aa  ^our  agent?  A.  Yes,  sir.  Q. 
Doing  the  same  thing  on  November  10th,  weren  t 
yon,  treating  them  as  your  agent?  A.  Yes,  sir. 
Q.  Still  doing  it  in  December?  A.  Yes;  right 
on  through  the  season.  Q.  Didn't  they  put  up 
a  seedhouse  for  you  in  December?  A.  I  believe 
they  did.  Q.  Now,  as  I  understand  it,  you 
swore  in  your  examination  in  chief  that  they 
only  offered  yon  these  seeds  one  time,  and  if 
he  had  offered  them  to  you  another  time  you 
might  have  taken  them?  A.  We  might  have 
taken  them  one  day  at  a  price  we  would  not 
have  cared  to  buy  tnem  at  tne  day  before.  The 
market  changes.  Q.  Didn't  you  testify  in  your 
examination  in  chief  that  Moore  had  only  offer- 
ed these  seeds  to  you  one  time,  but  if  he  had 
oCfered  them  to  you  again  you  might  have  taken 
it?  A.  Yea;  might  have  done  so.  Q.  You  are 
mistaken  abont  that?  A.  I  was  a  little  mis- 
taken in  the  date  of  the  conversation.  Q.  You 
bad  a  talk  in  December?  A.  I  think  so.  Q. 
Yon  certainly  had  it  in  January?  A.  Yes.  Q. 
What  were  you  paying  for  seed  on  the  day  you 
had  a  conversation  with  him  in  January?  A. 
Our  books  show  we  were  paying  in  car  loads  an 
average  of  about  60  cents  a  bushel.  Q.  But 
▼on  wrote  him  45  cents?  A.  At  different  times. 
Q.  Forty-five  cents  plus  commissions  of  a  cent 
and  a  half  would  be  46^  cents.  You  were  pay- 
ing 60  cents,  but  you  wrote  Moore  46?  A. 
Prices  changed  several  times  during  the  month. 

Bedirect  examination : 

Q.  The  prices  you  wne  paying  on  one  day 
is  no  indication  what  the  prices  would  be  the 
week  later?  A.  No,  sir;  not  a  bit.  Q.  You 
were  detailing  your  conversation  Just  from  your 
recollection?  A.  Yes,  sir;  phone  conversation. 
Q.  Something  that  happened  nearly  fonr  years 
ago?  A  Yes,  Ar.  Q.  You  were  just  stating 
the  best  of  your  recollection?    A.  Yes,  sir. 

Itecross-examinntion : 

Q.  Would  the  price  range  eight  cents  a  bushel 
iB  a  Khort  tiniex  A.  It  might  do  it  Q.  Did 
it  at  that  time?    A.  I  don't  remember. 

Mr.  M.  C.  Woods  (addressing  the  conrt) : 
May  it  please  your  honor,  I  wish  it  to  appear  in 
the  record  that  Mr.  Culvern  came  to  my  office 
•boat  these  differences  between  the  oil  mill  and 


the  Moores,  and  we  reached  a  full  and  complete 
settlement  of  the  same,  and  agreed  at  that  time 
that  it  was  a  full  and  complete  settlement,  and 
Mr.  Culvern  and  I  agreed  that  the  salary  ques- 
tion was  left  open.  Mr.  Culvem  will  bear  me 
out  in  that. 

Excerpts  from  Court's  Instructions. 

The  Court :  I  am  construing  this  contract  as 
I  see  it.  Of  course,  it  is  understood  that  the 
plaintiff  in  his  complaint  claims  that  he  is  enti- 
tled to  the  entire  amount,  and  the  defendant 
claims  they  are  not  entitled  to  pay  them  any- 
thing. That  is  the  contention  of  the  parties: 
but  I  am  construing  this  contract.  A  man 
would  not  have  to  work  the  entire  six  months  in 
order  to  get  pay  for  a  part,  because  you  are  all 
common-sense  men,  and  anybody  can  see  from 
this  contract  it  means  what  it  says.  It  is  to  be 
paid  monthly,  so  many  dollars  a  month,  and 
payable  at  the  end  of  each  month.  You  will 
observe,  gentlemen,  that  this  is  simply  a  con- 
tract of  employment.  The  parties  of  the  second 
part  do  not  guarantee  that  they  will  buy  any 
seed  at  all,  but  they  are  put  there  to  buy  seed; 
that  is  their  business;  and  under  this  contract, 
if  they  go  ahead  and  do  their  best  to  buy  seed, 
whether  they  buy  any  or  not,  the  party  of  the  first 
part  would  be  liable.  *  *  •  If  a  man  hires 
the  foreman  to  sell  goods  and  pays  him  a  fixed 
salary  of  $100  or  $200  a  month,  he  would  be  lia- 
ble whether  you  sold  a  dollar's  worth  of  gMds 
or  not,  if  you  sold  the  best  you  could.  You 
cannot  make  people  buy. 

A.  P.  Woods,  of  Marion,  for  appellant    M, 
C.  Woods,  of  Marlon,  for  respondents. 

FRASKR,  J.     The  appellant  thus  stated 
bis  case: 

"This  is  an  action  by  J.  W.  Moore  and  R.  S. 
Moore,  partners  trading  as  J.  W.  &  R.  S. 
Moore,  against  the  defendant  Marion  Cotton 
Oil  Company,  for  $400  for  services  alleged  to 
liave  been  rendered  by  plaintiffs  to  defendant 
under  a  written  contract,  which  is  set  out  in 
full  in  the  case.  The  case  first  came  on  for 
trial  at  the  fall,  1913,  term  of  the  court  of 
Marion  county  before  .Judge  H.  F.  Rice  and  a 
jury.  One  of  the  terms  of  the  contract  is  that 
plaintiffs  should  ship  their  own  individual  cot- 
ton seed  to  defendant  at  the  market  price.  It 
developed,  in  the  course  of  the  testimony  of  the 
plaintiffs,  that  this  term  of  the  contract  bad  not 
been  complied  with,  and  the  plaintiffs  then 
sought  to  show  an  excuse  for  nonperformance, 
to  which  testimony  defendant  objected  on  the 
ground  that  the  complaint  ha^  alleged  a  full 
performance  of  the  contract  and  that  no  excuse 
for  nonperformance  could  be  proved  without  an 
allegation  to  that  affect  in  the  complaint 
Judge  Rice  sustained  this  objection,  whereupon, 
on  motion  of  plaintiffs,  he  withdrew  the  case 
from  the  jury  and  made  an  order  permitting 
plaintiffs  to  serve  an  amended  complaint  set- 
ting up  their  alleged  excuse  for  noncompliance 
with  this  term  of  the  contract  _  Thereafter 
plaintiffs  served  an  amended  complaint,  alleging 
full  performance  of  the  contract  mentioned  in 
the  complaint,  except  that  term  of  the  contract 
relating  to  the  shipment  of  their  individual  seed, 
and  as  to  that  they  alleged  that  they  undertook 
to  perform  it,  but  were  prevented  by  defendant's 
refusal  to  pay  them  the  market  price.  At  the 
spring,  1914,  term  of  court  for  Marion  county 
the  case  again,  on  the  amended  pleadings^  came 
on  for  trial  before  Special  Judge  O.  J.  Ramage 
and  a  jury.  This  trial  resulted  in  a  verdict  for 
the  plaintiffs  fer  $400,  the  full  amount  sought, 
and  this  appeal  is  from  the  judgment  entered  on 
that  verdict" 

Tbe  case  contains  the  following  statement: 
"Mr.  M.  C.  Woods,  Plaintiffs^  Attorney  (ad- 
dressing the  Court):    May  it  please  your  honor. 
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T  •wish  it  to  appear  in  the  record  that  Mr.  Cul- 
vem  came  to  my  office  about  these  differences  be- 
tween the  oil  mill  and  the  Moores,  and  we 
reached  a  full  and  complete  settlement  of  the 
same  and  agreed  at  that  time  that  it  was  a  full 
and  complete  settlement,  and  Mr.  Cnlveim 
flf^reed  that  the  salary  questioH  was  left  open. 
Mr.  Culvern  will  bear  me  out  in  that." 

"Mr.  A.  F.  Woods  (Defendant's  Attorney): 
We  agree  that  that  statement  is  correct." 

Mr.  Culvern  was  the  manager  of  the  de- 
fendant. After  that  settlement,  the  plain- 
tiffs served  their  complaint,  alleging  a 
breach  of  the  contract  on  the  part  of  the  de- 
fendant on  the  one  question  left  open,  to 
wit,  the  salary,  and  alleged  that  they  (the 
plaintiffs)  had  performed  the  contract  on 
their  part.  Under  the  direction  of  the  court, 
the  plaintiff  alleged  the  nonperformance  of 
another  provision  of  the  contract  and  his  ex- 
cuse for  nonperformance. 

The  defendant,  by  Its  answer,  denied  the 
contract  set  up  in  the  complaint  and  the  al- 
legations as  to  the  excuse  for  nonperform- 
ance, and  set  up  that  the  contract  had  been 
rescinded.  Near  the  end  of  the  trial  the 
plaintiffs  and  the  defendant  agreed  to  sub- 
mit the  question  to  the  Jury  as  an  entire  con- 
tract, and  on  that  issue  the  Jury  found  for 
the  plaintiff  the  entire  amount  claimed. 

There  were  four  questions  In  issue:  (1) 
Did  the  defendant  make  the  contract  of  serv- 
ice? (2)  Did  the  plaintiffs  perform  their  part 
of  the  contract?  (3)  Was  the  contract  re- 
scinded? (4)  Was  tiiere  sufficient  excuse  for 
nonperformance  of  the  fifth  clause? 

There  are  seventeen  exceptions.  One  was 
abandoned.  The  exceptions  were  consoli- 
dated in  the  argument  and  will  be  consoli- 
dated here. 

[1]  I.  The  first  and  second  exceptions  com- 
plain of  error  in  the  admission  of  testimony 
as  to  the  "market  price."  If-  there  was  er- 
ror, it  was  wholly  Immaterial,  because  there 
was  no  contention  In  the  evidence  that  the 
price  offered  was  up  to  the  market  price. 
The  exact  market  price  was  not  In  issue. 

[2,  3]  II.  Appellant  considers  3,  4,  6,  and  6 
together  and  says  exceptions  4  and  6  raise 
the  question  on  the  motion  for  a  nonsuit  that 
performance  of  some  of  the  services,  as  to 
which  no  waiver  had  been  alleged,  had  not 
been  proved,  and  exceptions  3  and  5  present 
the  contention  that  there  was  a  failure  to 
prove  the  waiver  alleged,  as  well  as  a  fail- 
ure to  prove  other  terms  of  the  contract,  as 
to  which  no  waiver  had  been  alleged.  These 
exceptions  cannot  be  sustained.  There  were 
but  four  questions.  The  contract  was  in  evi- 
dence. There  was  evidence  (It  may  be  con- 
flicting) that  plaintiffs  had  performed.  The 
question  as  to  rescission  and  the  sufficiency 
of  the  excuse  for  nonperformance,  on  the 
nonperformance  pleaded,  were  questions  for 
the  jury. 

[4]  III.  The  seventh  exception  complains 
of  error  in  refusing  the  nonsuit  on  the  ground 
of  a  variance  between  the  allegations  of  the 
complaint  and  the  proof.    Tbere  has  been  no 


attempt  to  show  that  the  defendant  has  been 
misled,  and  this  is  necessary,  under  the  ex- 
press terms  of  the  Code.  See  Code  of  Ci^ll 
Procedure,  §  220,  and  cases  there  dted. 

[6]  IV.  The  eighth  and  fourteenth  excep- 
tions complain  that  his  honor  confused  per- 
formance with  readiness  to  perform.  If  it 
was  error,  it  was  not  prejudicial,  because 
the  contract  provided  that  the  plaintUEs 
agreed  to  purchase  cotton  seed  with  money 
furnished  by  the  defendant  (which  plaintlfFs 
agree  to  hold  In  trust)  and  to  purchase  at 
the  prices  named  by  the  defendant.  Plain- 
tiffs were  to  buy  seed  with  defendant's  mon- 
ey and  at  defendant's  prices.  There  is  no 
showing  that  the  conditions  for  service  bad 
arisen.  Under  the  contract,  plaintiffs  agreed 
to  buy  seed  for  defendant  and  for  no  one 
else.  Plaintiff  said  he  had  done  more  than 
he  agreed  to  do  by  buying  seed  with  his  own 
money.  If  that  was  not  true,  defendant 
ought  to  have  shown  It.  That  is  not  coa- 
fesslon  and  avoidance.  The  charge  as  to 
readiness  to  perform  was  harmlesa  These 
exceptions  cannot  be  sustained. 

y.  The  ninth  exception  complains  of  a 
charge  on  the  facts.  This  exception  cannot 
be  sustained.  The  statement  of  facts  was 
made  by  plaintiff's  attorney  and  the  record 
fails  to  show  that  his  honor  adopted  that 
part  that  stated  the  facts. 

[6]  VI.  The  tenth  exception  complains  of 
error  In  the  diarge  that  where  the  plaintiff 
alleges  a  contract,  and  the  defendant  alleges 
a  rescission,  the  burden  Is  upon  the  defend- 
ant to  show  rescission,  and.  If  he  fails,  the 
verdict  must  be  for  the  plaintiff.  On  that 
issue  the  statement  is  correct.  His  honor 
had  already  charged  that  the  plaintiff  must 
prove  his  contract,  by  the  preponderance 
of  the  evidence.    This  exception  is  overruled. 

[7]  VII.  The  appellant  groups  the  elev- 
enth, twelfth,  and  thirteenth  exceptions  and 
states  the  question  as  follows:  The  basis  of 
these  exceptions  is  that  the  judge  charged 
the  Jury  that  it  would  only  be  necessary,  In 
order  for  the  plaintiff  to  recover,  for  them 
to  show  a  substantial  performance  of  their 
contract.  This  diarge  was  correct,  under 
McMillan  v.  Insurance  Co.,  78  S.  0.  433,  68 
S.  E.  1020,  1135. 

[I]  VIII.  The  sixth  and  seventh  requests 
were  covered  by  the  general  charge. 

[9]  IX.  The  judge  is  not  bound  to  use  the 
figure  of  balances,  and,  when  he  charges 
that  the  plaintiff  is  boimd  to  prove  his  case 
by  the  preponderance  of  the  evidence,  he  has 
declared  the  law.  The  fifteenth  exception 
cannot  be  sustained. 

[10]  X.  The  sixteoith  exception  cannot  be 
sustained.  The  appellant  contends  that 
when  two  parties  make  a  contract  and  re- 
scind It,  and  make  a  new  contract,  then  the 
party  who  would  avail  himself  of  any  bene- 
fit from  the  contract  must  rely  on  the  new 
contract.  That  is  true,  provided  there  Is  a 
new  contract  If,  however,  after  a  resds- 
Blon,  the  parties  agree  to  continue  operations 
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nnder  the  original  contract,  then  the  original 
contract  Is  the  only  contract  and  is  the  only 
basis  of  the  suit. 

The  Judgment  Is  affirmed. 

GABY,  a  J.,  and  HYDEICK,  WATTS,  and 
GAGE,  JJ.,  concur. 

<100  S.  C.  490) 

BAIRD  ▼.  WEATHERFORD  et  bL 

(No.  9074.) 

{Supreme  Court  of  South  Carolina.    April  20, 
1915.) 

1.  JUDOUENT  $=>725— OoNCIiUSIVENESa— AOBI- 

cuLTUKAi,  Liens — Waiver. 

A  judgment  on  verdict  for  a  lessor  for  half 
of  a  crop  for  a  lien  for  rent,  in  a  suit  involving 
the  issue  whether  the  lessor  had  waived  a  part 
of  hia  lien,  is  conclusive  on  the  parties  and  shows 
a  waiver  of  a  part  of  the  Uen. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §{  1255-1257 ;  Dec.  Dig.  «=»7&.] 

2.  AOBICXTLTITBB    <S=»15— lilENS— FOBECLOStTBE 

— Expenses. 

Under  Civ.  Code  1902,  |g  3062-3064,  pro- 
viding for  foreclosure  of  agricultural  liens  and 
requiring  the  clerk  to  issue  his  warrant  and  the 
sheriff  to  seize  the  crop  and  sell  it  for  cash  and 
pay  over  the  net  proceeds  in  extinguishment  of 
amount  due,  the  officers  should  be  paid  for  their 
services  out  of  the  proceeds  and  the  balance  ap- 
plied to  the  debt  due. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent.  Dig.  §|  42-49;    Dec.  Dig.  <S=>15.1 

3.  Costs  «=»32— Pasties  UABLi>— Statdtobt 

PBO  VISIONS. 

In  equity  and  under  Code  Civ.  Proc.  1902, 
S  326,  a  defendant,  in  a  proceeding  to  fore- 
close an  agricultural  lien,  who  claims  one-half 
of  die  crops  free  from  the  lien  and  makes  out 
his  case  and  shows  that  he  was  without  fault  in 
bringing  about  the  litigation,  was  entitled  to  his 
costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  SS  10&-132 ;   Dec.  Dig.  «=32.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;  Frank  B.  Gary, 
Jadge. 

"To  be  officially  reported." 

Proceedings  on  a  warrant  under  agricul- 
tural lien  by  A.  T.  Balrd,  trustee,  lessor, 
against  R.  U  Weatherford  and  C.  K.  Dudley, 
lessees,  and  C.  K.  Dudley  Individually,  in 
which  Charley  Dudley  gave  notice  that  the 
amount  claimed  by  the  lessor  for  rent  was 
not  justly  due  him,  and  In  which  the  Ed- 
wards Company  filed  an  affidavit  claiming  to 
be  assignees  of  a  rent  Hen.  From  a  Judg- 
ment, the  lessor  appeals.    Affirmed. 

The  following  is  the  opinion  of  the  pro- 
bate Judge: 

The  case  first  above  mentioned  was  referred  to 
me  by  his  honor.  Judge  R.  C.  Watts,  by  order, 
r>ccember  15,  1910,  to  determine  what  portion 
of  the  funds  in  the  hands  of  the  sheriff  arising 
from  sale  of  crops  seized  and  sold  in  the  case 
first  above  stated  shall  be  paid  out  to  each  of 
said  parties,  and  the  second  case  was  referred  to 
me  by  his  honor,  Judge  Aldrich,  July  15,  1911, 
and  by  consent  the  two  cases  were  to  be  heard 
together:  but,  as  the  issues  in  the  two  cases  are 
entirely  distinct,  the  case  first  above  mentioned 
onlv  wn<  beard  at  this  time. 


I  beg  leave  to  report  that  I  have  taken  the  tes- 
timony herewith  filed  and  find: 

That  these  two  causes  arose  under  proceeding 
instituted  by  A.  T.  Baird,  trustee,  against  R. 
L.  Weatherford  and  Charley  Dudley,  to  seize 
crop  under  lien,  a  warrant  therein  being  issued 
October  12, 1909.  The  affidavit  upon  which  said 
warrant  was  issued,  made  by  Dr.  Baird,  claimed 
15  bales  of  lint  cotton,  weighing  SCO  pounds 
each.  There  were  three  separate  lease  and  lien 
papers  for  6  bales  of  cotton,  each  embraced  in 
the  15  bales  claimed  by  Baird,  trustee.  After 
seizure  of  cotton  and  cotton  seed  by  the  sheriff 
under  the  warrant  referred  to,  Charley  Dudley 
gave  notice  to  the  sheriff  that  the  amount  claim- 
ed by  Baird,  trustee,  for  rent,  was  not  justly 
due  to  him,  and  requiring  proceeds  of  sale  of 
such  crops  to  be  held  as  provided  in  section 
3062,  volume  1,  of  the  Code.  The  Edwards 
Company  filed  with  the  sheriff  an  affidavit  claim- 
ing to  be  assignees  of  one  of  said  rent  liens 
and  as  owners  thereunder  of  5  bales  of  cotton- 
seized  by  the  sheriff  under  proceedings  first 
named.  Upon  the  issue  made  by  the  affidavit 
under  which  warrant  to  seize  crop  was  issued, 
and  the  notice  and  affidavit  of  Charles  Dudley, 
a  trial  was  had  before  Judge  De  Vore  and  a 
jury. 

[I]  There  was  but  one  question  really  submit- 
ted to  the  jury  upon  the  hearing  of  that  issue, 
and  that  was  whether  or  not  Baird,  trustee, 
waived  his  lien  for  rent  from  the  share  of  the 
crop  that  would  go  to  Charles  Dudley.  This 
was  of  necessity  the  only  issue  before  the  court, 
for  no  one  up  to  that  time  or  since  has  denied 
Baird's  right  as  between  himself  and  Weather- 
ford to  recover  Weatherford's  interest  in  the 
crop.  The  jury  was  clearly  instructed  by  the 
judge  at  the  last  that  their  verdict  should  be, 
in  either  event  whether  Dudley's  half  of  the 
crop  was  covered  by  the  lien  or  not  in  favor  of 
the  plaintiff,  but  whether  or  not  Baird  had 
waived  his  lien  would  determine  amount  of  the 
verdict.  In  the  event  that  it  had  not  been  waiv- 
ed, then  the  jury  should  find  a  verdict  for  15 
bales  of  cotton  for  the  plaintiff;  but  if  they 
found  that  the  lien  on  Dudley's  share  had  been 
waived,  their  verdict  should  be  for  the  plaintiff 
for  one-half  of  26  bales  of  cotton^which  was 
the  total  crop  raised  by  Dudlnr  and  Weatherford 
on  these  lands  on  shares.  The  verdict  of  the 
jury  was,  "We  find  for  the  plaintiff  one-half 
of  twenty-six  bales  of  cotton  or  the  value  in 
money."  On  this  verdict  Baird,  trustee,  on  No- 
vember 23,  1910,  entered  up  ^judgment  thereon. 
From  this  judgment  and  verdict  there  is  no  ap- 
peal 

This  verdict  and  Judgment  is  final  as  between 
all  parties  involved,  binding  upon  me,  and  is 
conclusive  that  Baird,  trustee,  waived  his  lien 
as  against  Dudley's  share  of  the  crop,  and  that 
the  verdict,  while  following  the  form  given  to  the 
jury  by  his  honor,  was  in  fact  and  effect  a  ver- 
dict in  favor  of  the  defendant  Dudley  for  one- 
half  of  the  orops  raised  on  the  lands  of  the 
plaintiff  and  himself  and  Weatherford.  I  find 
that  the  22  bales  of  cotton  seized  and  sold  by 
the  sheriff  brought  $1,444.41  (or  $64.65  per 
bale),  and  that  tiie  cotton  seed  brought  $79.69. 
Dudley  had,  before  the  seizure  by  the  sheriff, 
received  4  bales  of  cotton  on  account  of  his 
share.  I  therefore  conclude  and  find  that  Dud- 
ley should  receive  the  proceeds  of  0  bales  of  the 
cotton  ($590.86),  and  one-half  of  proceeds  of  cot- 
ton seed  ($39.84),  or  $630.69. 

Question  is  made  as.  to  the  costs.  As  to  the 
costs  in  the  reference  to  me  I  think  there  can  be 
no  question,  but  whether  costs  can  be  taxed  for 
proceedings  in  the  trial  of  the  issue  made  before 
the  jury  seems  to  be  the  question. 

[2]  There  is  no  general  provision  of  law 
whereby  in  special  proceedings  costs  can  b« 
taxed  as  in  actions.  But  in  the  statutes  (1 
Code,  ff  3062-3064)   providing  method,  etc.,  of 
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foreclosing  agrlcnltnral  Hens,  it  is  provided  that 
the  clerk  of  court  shall  issue  his  warrant,  re- 
quire an  undertaking  or  bond,  and  the  sheriff 
shall  seize  the  crop,  sell  it  for  cash,  "and  pay 
orer  the  net  proceeds  thereof,  etc.,  in  extinguish- 
ment of  the  amount  then  due."  It  cannot  be 
held  that  these  officers  should  not  be  paid  what 
the  fee  bill  gives  them  for  their  services,  while 
the  fact  that  the  statute  requires  the  paying 
over  only  of  the  net  proceeds  intends  that  in  this 
instance  the  fees  for  officers  shall  be  paid  from 
such  proceeds  first  and  the  balance  applied  to  the 
debt  due. 

[31  The  defendant  Dudley,  having  to  the  satis- 
faction of  the  jury  established  his  right  to  one- 
half  of  the  crops  as  evidenced  by  the  verdict 
above  referred  to,  without  any  diminution  of  his 
claim  shows  that  he  was  without  fault  in  bring- 
ing about  the  litigation  which  has  taken  place 
on  account  thereof,  and  in  equity  as  well  as  in 
law  I  think  him  entitled  to  his  costs,  and  I 
find  that  be  is  entitled  thereto.  Code,  1902,  voL 
2,1 326. 

The  issues  raised  by  case  of  Kirven  r.  Regis- 
ter, Sheriff,  et  al.,  stated  above,  are  passed 
upon  in  another  report  It  was  admitted  in 
open  court  that  J.  P.  Kirven,  plaintiff  in  case 
second  above  stated,  has  no  interest  whatsoever 
in  the  share  of  Dudley  referred  to  above. 

Geo.  W.  Brown,  of  Darlington,  tor  appel- 
lant W.  r.  Dargan,  J.  R.  Coggeshall,  B.  O. 
Woods,  and  Geo.  B.  Dargan,  all  of  Darling- 
ton, tor  respondenta. 

GART,  C.  J.  For  the  reasons  stated  in 
the  report  of  die  probate  Judge,  which  was 
confirmed  in  all  respects  by  his  honor  the  cir- 
cuit judge,  the  Judgment  of  the  circuit  court 
is  affirmed. 

HYDRICK,  WATTS,  and  GAGE,  JJ,  con- 
cur.   ERASER,  J.,  disqualifled. 


(101  s.  a  u 

MAIFLDIN  et  aL  v.  MAULDIN  et  aL 
(No.  0066.) 

(Supreme  Court  of  SoiUh  Carolina.     April  16, 
1915.) 

1.  Tbdbts  «=>189— Saijc  or  Pbopebtt— Pow- 

EB  OF  OOUKT. 

The  power  to  sell  trust  property  must  be 
exercised  with  the  utmost  caution,  and  it  is  not 
enough  that  the  beneficiaries  are  willing  to  sell, 
but  the  necessity  for  or  advantage  oX  a  sale 
must  appear. 

TEd.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  f§  240,  241,  244;    Dec.  Dig.  «s>189.] 

2.  Trusts  <S=101  —  Testamkntabt  TBtrsTS  — 
Sale  of  Tbust  Pbofebtt. 

Where  testator  provided  for  a  postpone- 
ment of  a  sale  of  trust  property  for  20  years, 
but  allowed  a  discretion  as  to  sale  after  the 
death  of  his  wife,  a  family  settlement,  to  avoid 
litigation,  advancing  the  time  of  sale,  will  not 
be  enforced,  especially  where  an  anticipation  of 
time  of  sale  was  not  for  the  wife's  benefit. 

Ed.  Note. — For  other  cnsea,  see  Trusts,  Cent. 

g.  i  243 ;   Dec.  Dig.  <8=5>191.] 

3.  Tbusts  ®=»282  —  Testamentabt  Tbuotb— 
Sale  of  Tbtjst  Pbopertt. 

The  court  may  not  anticipate  the  time  of 
distribution  of  a  testamentary  trust  estate,  and 
thereby  destroy  trusts  and  defeat  the  rights  of 
contingent  remaindermen 


d[. 


[Eid.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  i  402;   Dec.  Dig.  «=»282.] 


Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  John  S.  Wilson,  Judge. 

Action  by  John  McH.  Manldin  and  others, 
as  executors  of  William  U.  Mauldln,  deceas- 
ed, against  Oscar  K.  Manldin  and  others. 
E^m  a  Judgment  for  defendants,  plalnttfEs 
appeal.    Reversed. 

The  following  Is  the  proposed  settlement 
referred  to  in  the  opinion: 

Greenville,  S.  C,  February  16,  1014. 
To  the  Executors  of  the  Estate  of  W.  I<.  Manl- 
din, Deceased: 
We,  the  undersigned,  do  hereby  purpose  the 
following  settlement  regarding  the  estate  of  W. 
It.  Manldin.  to  wit: 

1.  That  the  special  liinitation  upon  onr  inter- 
ests shall  be  waived  so  that  our  interests  shall 
be  on  the  same  footing  as  the  interests  of  the 
other  children,  and  that  the  executors  shall  at 
once  advance  the  period  for  distribmtion  so  ttiat 
the  rights  of  all  the  children  in  the  proceeds  of 
the  sale  of  the  real  estate  shall  become  vested  at 
once. 

2.  That  the  Main  street  property  shall  be  sold 
as  soon  as  the  sum  of  two  hundred  and  fifty 
thousand  ($250,000)  dollars  can  be  obtained; 
provided,  however,  that  if  this  sum  cannot  be 
obtained  the  executors  may  sell  for  a  less  sum. 
The  other  real  estate  shall  be  sold  in  parcels 
from  time  to  time  as  sales  therefor  can  be  ob- 
tained. The  executors  are  to  charge  no  com- 
missions on  the  sale  or  division  of  the  proceeds 
of  sale  of  the  Main  street  property. 

3.  One-third  of  the  proceeds  of  the  real  estate^ 
after  deducting  expenses  of  sale,  including  com.- 
missions  of  executors,  where  allowable,  sliaU 
be  set  aside  for  the  benefit  of  Mrs.  Eliza  IC 
Mauldin  to  be  held  by  herself  and  the  other  ex- 
ecutors, with  the  right  to  make  such  investment 
thereof  as  they  may  determine  upon,  with  the 
full  right  on  her  part  to  use  all  interests  and 
profits  arising  therefrom ;  and  on  her  death 
what  remains  to  be  divided  in  the  manner  In- 
dicated in  the  fourth  paragraph  hereof. 

4.  The  balance  of  the  proceeds  arising  from 
the  sale  of  the  real  estate  shall  be  equally  di- 
vided among  the  five  children,  share  and  shar* 
alike. 

o.  All  personal  properly  shall  belong  to  Mra 
Eliza  K.  Slauldin,  and  all  past  transactions  re- 
garding the  estate  shall  be  confirmed.  The  re- 
tained income  on  the  interest  of  W.  L.  Mauldin 
to  be  paid  over  to  him  forthwith. 

This  proposition  is  to  be  accepted  or  rejected 
by  12  m.  February  19,  1914.  If  accepted,  we 
will  expect  you  to  take  such  proceedings  in  court 
as  may  be  necessary  to  carry  out  tliis  family  ar^ 
rangement. 

Haynsworth  &  Haynsworth,  of  Greenville, 
for  appellants.    B.  A.  Morgan,  of  QreanriUe^ 

for  respondents. 

FRASER,  J.  Mr.  W.  I*  Mauldin  died 
leaving  of  force  bis  hist  will  and  testament 
This  will  gave  much  dissatisfaction  to  some 
of  bis  children.  A  lawsuit  was  threatened. 
To  avoid  a  family  unpleasantness,  an  agree- 
ment was  made,  and  this  action  was  brought 
to  carry  out  tbe  terms  of  this  engagement 
Inasmuch  as  tbe  family  settlement  cannot 
be  confirmed,  it  is  well  to  say  as  little  about 
the  will  as  practicable,  in  order  that  this 
court  may  not  seen^  to  decide  any  question 
tbe  parties  may  desire  to  litigate  in  future. 
It  is  conceded  that  the  agreement  proposes 
a  sale  and  distributioii,  of  tbe  funds  In  an- 
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tlcipatlon  ot  the  time  fixed  by  the  will.  It 
Is  also  conceded  that  there  are  two  minors 
who  may  have  an  interest  as  contingent 
remaindermen,  and  who  are  made  parties  to 
represent  themselves  and  any  other  contin- 
gent remainderman,  yet  unborn,  who  may 
become  entitled  to  an  interest  in  the  property. 

There  are  only  two  questions  Involved :  (1) 
Shall  the  time  of  sale  be  anticipated?  (2) 
Shall  the  time  of  distribution  be  anticipated? 

[1]  1.  The  right  to  sell  trust  property  la 
clear.  That  the  power  shall  exist  Is  some- 
times desirable,  sometimes  necessary.  This 
power  should  be  exercised  with  the  utmost 
caution  at  all  tlme&  It  Is  not  enough  that 
the  beneficiaries  of  the  trust  are  wllUns  for 
a  sale,  or  even  that  they  are  anxious  for  It. 
If  the  law  contemplated  that  the  cestui  que 
trust  shall  control  the  property,  then  the 
trustee  is  a  useless  Incumbrance.  The  ne- 
cessity for,  or  advantage  of,  the  sale  must 
appear.  The  testator  owned  the  property 
and.  In  theory  of  law,  at  least,  was  allowed, 
by  the  law,  to  dispose  of  It  as  he  pleased, 
unless  restrained  by  some  positive  prohibi- 
tion. 

[2]  The  owner  and  holder  of  1800,000 
worth  of  real  estate  is  a  man  whose  Judg- 
ment as  to  Its  continued  management  is  en- 
titled to  be  respected,  and  not  to  be  disre- 
garded, unless  there  Is  cogent  reason  for  It 
The  reason  must  appear.  The  record  shows 
no  reason  why  Mr.  Mauldln's  Judgment  should 
be  disregarded,  not  even  the  Insufilclent,  but 
frequently  assigned  reason,  "A  good  price 
bas  been  offered."  l)ven  if  it  be  unnecessary 
to  show  a  reason,  so  far  as  the  adults  are 
concerned,  there  are  minors  who  are  parties 
to  this  proceeding.  Surely  a  due  regard  to 
their  rights  requires  the  disclosure  of  some 
reason  for  the  change  In  order  that  the  chan- 
cellor may  have  a  basis  for  the  exercise  of 
his  discretion.  It  Is  said  that  the  time  of 
sale  Is  deferred  until  after  the  death  of  the 
widow  for  her  benefit,  and  she  bas  the  right 
to  waive  It  From  a  reading  of  the  whole 
will  It  inay  appear  that  the  condition  is  made 
for  her  protection,  and  a  protection  from  her- 
self against  the  demands  of  her  children.  The 
simple  question  is,  Should  a  court  sanction  a 
settlement,  demanded  as  the  price  of  family 
peace.  In  whicdi  a  mother  is  required  to  sur- 
render her  protection  and  get  nothing  In  re- 
turn! Let  'the  proposed  settlement"  be  re- 
ported. It  provides  for  a  present  advantage 
for  all  the  adults  except  for  mother.  The 
contingent  Interests  of  the  minors  are  de- 
stroyed. '  It  must  be  distinctly  understood  It 
it  not  the  mother's  fault,  and  she  has  done 
Iter  best  to  pay  the  "price  of  peace." 

In  Farr  v.  GUreath,  23  S.  C.  515,  516  (dted 
by  respondents),  the  sole  object  is  a  post- 
ponement of  the  sale  was  to  benefit  the  life 
tenant,  and  the  sale  appeared  to  be  for  her 
advantage.  In  this  case  Mr.  Mauldin  desired 
a  postponement  for  20  years,  but  allowed  a 
discretion  after  the  death  of  the  wife.  Here 
the  postponement  was  not  solely  for  the  bene- 


fit of  the  wife  and  It  does  not  appear  that  an 
anticipation  of  the  time  of  sale  Is  for  her 
benefit 

Family  peace  Is  much  to  be  desired,  but 
If  family  settlements  are  to  be  sustained  for 
no  other  reason  than  family  peace,  then  a 
premium  is  put  on  family  discord.  The  ex- 
ceptions that  raise  this  question  are  sustain- 
ed for  the  want  of  a  better  showing. 

[3]  2.  Can  the  time  of  distribution  be  an- 
ticipated? It  would  not  be  proper  for  the 
court  at  this  time  to  give  an  authoritative 
construction  to  the  will  of  Mr.  Mauldln.  It 
is  sufficient  to  state  that  the  complaint  al- 
leges that  the  minors  are  made  parties  to 
represent  the  contingent  remaindermen.  The 
Judgment  appealed  from  provides,  not  only 
for  a  sale  of  the  property,  but  that  the  trus- 
tees shall  pay  out  the  fund  now  and  sur- 
render their  trust  in  anticipation  of  the  time 
provided  for  In  the  will.  Until  the  time  des- 
ignated In  the  will  shall  come,  no  one  can 
tell  who  will  be  entitled  to  the  fond.  The 
adults  may  consent  for  themselves;  ,the  mi- 
nors cannot;  no  one  can  consent  for  them. 
If  good  title  cannot  be  secured  without  a  sur- 
render of  their  contingent  Interests,  then 
their  contingent  Interests  are  valuable,  and 
this  court  is  bound  to  protect  them.  The  pow- 
er of  the  court  to  anticipate  the  time  of  sale 
Is  clear,  but  the  power  of  the  court  to  de- 
stroy the  rights  of  contingent  remaindermen 
Is  a  dilferent  question.  Bofil  t.  Fisher,  3 
Rich.  Eq.  1,  65  Am.  Dec.  627,  Is  cited  as  au- 
thority. Bofil  V.  Fisher  holds  that  land  may 
be  sold,  but  that  the  interests  of  the  parties, 
vested  and  contingent,  are  transferred  to 
the  fund.  In  this  case  the  proposition  Is  to 
sell  the  property  and  pay  out  the  proceeds  of 
sale.  The  result  is  to  destroy  the  rights  of  con- 
tingent remaindermen  and  destroy  the  trust 
The  power  to  destroy  trusts  and  deliberately 
defeat  the  rights  of  contingent  remaindermen, 
is  not  a  power  the  courts  will  or  ought  to 
exercise,  even  If  It  exists  In  any  court 

The  Judgment  appealed  from  Is  reversed. 

OABT,  C.  J.,  and  HYDRICSK,  WATTS,  and 
OAGB,  JJ.,  concur. 


aOO  S.  C.  496) 

KIRVEN  V.  REGISTER,  Sheriff,  et  aL 

(Supreme  Court  of  South  Carolina.    April  20, 
1915.) 

Appeal  from  Common  Pleas  Circuit  Court  ot 
Darlington  County ;   Frank  B,  Gary,  Judge. 

"To  be  officially  reported." 

Action  by  J.  P.  Kirven  against  E.  W.  Regis- 
ter, sheriS,  and  another.  From  a  Judgment  tor 
plaintiff,  defendant  A.  T.  Balrd  appeals.  Af- 
firmed. 

The  following  Is  the  report  of  the  , probate 
judge :  This  action  was  brought  by  Kirven  to 
recover  from  Register,  sheriff,  proceeds  of  eight 
bales  of  cotton  which  had  been  seized  and  sold 
by  J.  C.  Blackwell,  his  predecessor  in  office,  for 
$555.12.  By  petition,  A.  T.  Balrd,  trustee,  was 
made  party  defendant.  Register,  sheriff,  an- 
swered, stating  why  he  bad  not  paid  over  funds 
In  his  hands,  that  he  held  same  as  sheriff  and 
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would  pay  them'  as  the  court  would  direct. 
Baird,  truatee,  answered,  denying  that  Kirven 
had  any  interest  in  the  cotton  seized,  or  iq  the 
proceeds  thereof,  and  claiming  that  he  as  trus- 
tee was  the  owner  of  the  cotton.  The  testimony 
taken  Is  herewith  reported. 

I  find,  as  matter  of  fact,  that:  Baird,  as 
trustee,  leased  certain  lands  to  R.  L,  Weather- 
ford  for  1909  for  15  bales  of  cotton,  evidenced 
by  three  liens  of  5  bales  each ;  that  Weather- 
ford  with  consent  of  Baird  contracted  with 
Charley  Dudley  to  have  Dudley  make  the  crops 
on  shares,  one  half  to  Weatherford  and  one  to 
Dudley.  The  half  that  Dudley  was  to  get  was 
in  the  proceeding  under  foreclosure  of  lien  held 
by  the  court,  and  therefore  by  me,  to  belong  to 
Dudley.  The  half  that  Weatherford  was  to  get 
was  to  go  to  Baird,  trustee,  to  extent  of  15 
bales,  subject  only  to  such  agreements  or  waiv- 
ers in  regard  thereto  as  Baird,  trustee,  might 
have  made.  From  this  preponderance  of  the 
evidence  I  find  that  Baird  waived  so  much  of 
his  lien  for  rent  as  was  necessary  to  pay  for 
the  fertilizers  advanced  by  Kirven.  That  the 
amount  of  fertilizers  advanced  by  Kirven  pursu- 
ant to  agreement  with  Baird,  trustee,  was  $490. 
That  the  eight  bales  of  cotton  (or  proceeds  there- 
of) involved  herein  were  from  the  half  that 
Weatherford  was  to  get. 

I  therefore  find  that  Kirven  should  be  paid 
from  the  funds  in  the  sheriff's  hands  the  sum  of 
$490,  and  the  balance  after  payment  of  the 
costs  of  the  proceedings  herein  should  be  paid  to 
A.  T.  Baird,  as  trustee. 

Cteo.  W.  Brown,  of  Darlington,  for  appellant. 
W.  F.  Dargan,  J.  R.  Goggeshall.  E.  O.  Woods, 
and  Geo.  E.  Daigan,  all  of  Darlington,  for  re- 
spondent. 

GARY,  C.  J.  For  the  reasons  stated  in  the 
report  of  the  probate  judge,  which  was  confirm- 
ed in  all  respects  by  his  honor  the  circuit  judge, 
the  judgment  of  the  circuit  court  is  affirmed. 

HXDRICK,  WATTS,  and  GAGE,  JJ.,  con- 
cur.    FRASER,  J.,  disguaUfied. 


<76  W.  Va.  115) 

MARTIN  et  al.  y.  CLARK  et  aL 

(Supreme  Coart  of  Appeals  of  West  Virginia. 
April  6,  1915.) 

(Syllahut  by  the  Court.) 

1.  Pabtition  «=s>5  — Paboi,  Pabtitiow  — Va- 
LiDiTT— Joint  Tenants. 

A  parol  partition  of  land  between  joint 
tenants,  however  clearly  the  terms  thereof  may 
be  established,  is  not  valid  and  binding,  unless 
completely  executed  by  the  taking  of  possession, 
in  severalty,  of  the  different  parcels. 

[Ed,  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  {{  13-17;  Dec.  Dig.  <S=>5.] 

2.  Pabtition  «=»9— Pabol  Pabtition— Pib- 
JiscTiNa  BT  Possession  —  Sufficiency  of 
Evidence. 

A  case  in  which  it  is  held  the  facts  proven 
are  not  sufficient  to  establish  possession  m  sev- 
eralty. 

[E!d.  Note.— For  other  cases,  see  Partition, 
Cent  Die  i!  26-32;  Dec.  Dig.  <S=>9.] 

Appeal  from  Circuit  Court,  Raleigh 
County. 

Suit  by  J.  W.  Martin  and  others  against 
It.  H.  Clark  and  others.  From  a  decree  for 
defendants,  plaintiffs  appeal.  Reversed  and 
remanded. 


J.  E.  Snmmerfleld  and  Painter  &  Shrews- 
bury, all  of  Beckley,  and  Brown,  Jackson  & 
Knight,  of  Charleston  for  appellants.  Mc- 
Creery  &  Patterson  of  Beckley,  for  appellees. 

WILJUAMS.  ;r.  Era  M.  ToUey  and  her 
sister,  Virginia  B.  Tolley,  were  joint  tenants 
of  the  surface  of  two  tracts  of  land  devised 
to  them  by  their  parents,  C.  E.  Tolley  and 
Paulina  ToUey,  who  had  also  been  joint 
tenants.  C.  D.  Tolley  devised  the  whole  of 
the  two  tracts  to  his  wife  for  llffe,  with  re- 
mainder to  his  two  daughters  aforesaid,  as 
if  he  were  the  sole  owner,  and  died  in  lS9ti. 
His  wife  later  made  a  will,  acquiescing  in 
the  will  of  her  husband,  and  devised  the 
laud  to  the  two  daughters  In  fee,  and  died 
in  1907.  One  tract  is  denominated  in  the 
record  the  "Home  Place,"  and  the  other  the 
"Jeff  Trump  Tract"  Virginia  B.  Tolley 
married  U  H.  Clark,  and  Eva  M.  ToUey, 
some  years  later,  married  J.  W.  Martin.  We 
will  hereafter  refer  to  them  as  Mrs.  Clark 
and  Mrs.  Martin.  Mrs.  Martin  and  her  hus- 
band brought  this  suit  against  Mrs.  Clark 
and  her  husband  for  partition  of  the  two 
tracts  of  land.  The  defense  to  the  bill,  as  to 
the  Home  Place,  is  that  the  two  sisters  had 
made  parol  partition  of  It  The  court  held 
that  partition  to  be  binding,  and  decreed  that 
each  party  execute  a  deed  to  the  other.  In 
conjunction  with  her  husband,  releasing  and 
conveying  her  Interest  to  the  other,  accord- 
ing to  the  dividing  line  they  had  made. 
This  gave  to  Mrs.  Clark  lot  No.  1,  containing 
36.85  acres,  and  to  Mrs.  Martin  lot  No.  2, 
containing  03.25  acres;  and  Mrs.  Martin  ap- 
pealed. 

[1]  The  courts  of  the  various  states  are 
not  In  harmony  on  this  question;  but,  what- 
ever may  be  the  rale  in  other  jurlsdlctioiiB, 
the  right  of  joint  tenants  to  make  a  valid 
parol  partition  is  now  too  well  established, 
in  this  state,  by  the  decisions  of  this  court, 
to  admit  of  question.  Frederick  v.  E*red- 
erlck,  31  W.  Va.  666,  8  S.  El  295;  Patterson 
V.  Martin,  33  W.  Va.  494,  10  S.  D.  817;  and 
Justice  V.  Lawson,  46  W.  Va.  163,  S3  S.  El. 
102.  The  Virginia  courts  were  also  Indlned 
to  this  role,  at  least  in  relation  to  coparcen- 
ers, until  the  Legislature  of  that  state  enact- 
ed a  statute  requiring  partition  to  be  by 
deed.  Coles  v.  Wooding  (Va.)  2  Pat  &  H. 
189;  BoUing  v.  Teel  et  al.,  76  Va.  487;  and 
Code  of  Virginia  (1904)  {  2413.  But,  In  order 
that  a  parol  partition  shall  be  binding,  the 
agreement  must  not  only  be  clearly  and  dis- 
tinctly proven,  but  it  must  also  have  been 
completely  executed  by  a  taking  of  posses- 
sion of  the  respective  parcels,  in  severalty. 
However,  possession  for  a  time,  sufficiently 
long  to  bar  an  a<:tlon,  is  not  required. 

[2]  Upon  a  careful  review  of  the  evidence 
in  this  case,  we  are  clearly  of  opinion  that 
an  oral  agreement  to  make  partition,  the  lo- 
cation of  the  dividing  line,  and  the  parcel 
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each  party  was  to  get,  are  all  sufficiently  es- 
tablished. But  we  are  equally  clear  that  no 
possession  In  sereralty  has  been  proven.  At 
the  time  of  the  alleged  partition,  to  wit, 
April,  1908,  Mrs.  Clark  was  married,  and 
living  In  the  only  dwelling  house  on  the 
Home  Place.  Mrs.  Martin  was  then  single 
and  lived  with  her,  as  one  of  the  family, 
and  assisted  in  the  work  about  the  house 
and  garden,  apparently  without  compensa- 
tion other  than  her  board.  She  married  in 
September,  1912,  and  thereafter  both  fami- 
lies continued  to  occupy  the  house,  each  hav- 
ing separate  apartments,  and  they  were  thus 
living  when  this  suit  was  brought.  The 
house  is  on  lot  No.  1,  which,  the  answer 
avers,  feU  to  Mrs.  Clark  after  Mrs.  Martin 
had  been  given  her  choice  and  bad  selected 
lot  No.  2. 

Both  parties  appear  to  have  been  anxious 
to  divide  the  land.  W.  P.  ToUey,  a  brother, 
testified  that  Mrs.  Martin  requested  him  to 
get  a  surveyor  and*  have  him  divide  the 
land;  that  he  did  get  George  F.  Wilson,  the 
county  surveyor,  and  had  him  run  a  line  di- 
viding the  land  into  two  parcels;  that  his 
two  sisters  were  present  when  it  was  run; 
and  that  E3va  M.  (now  Mrs.  Martin)  was  glv- 
en  her  choice  and  took  the  lower  end  of  the 
farm,  or  lot  No.  2.  Mrs.  Martin  does  not 
deny  the  facts  testified  to  by  her  brother, 
but  says  she  simply  remarked  that  she 
would  take  the  lower  end  of  the  farm,  to 
see  If  they  woold  do  her  Justice  in  making 
the  division.  It  also  appears  that  each 
party  paid  half  the  expenses  of  the  survey- 
ing. Counsel  insist  that  Mrs.  Martin  was 
perfectly  contented  with  the  division  until 
after  she  married,  and  that  her  husband 
thereafter  caused  her  to  become  dissatlsfled, 
by  Inducing  her  to  believe  Mrs.  Clark  had 
gotten  the  more  valuable  portion  of  the  land. 
Bat  whether  she  was  at  first  satisfied  or  not 
Is  not  material,  U  possession,  in  severalty, 
of  the  respective  parcels,  was  not  substitut- 
ed for  the  previous  Joint  possession  of  the 
wbolfc  Nothing  short  of  that  would  defeat 
b«r  Tight  to  partition  in  equity.  No  fence 
was  ever  built  on  the  division  line,  and  verj- 
Uttle  Improvement  has  since  been  made  on 
lot  No.  1,  and  none  on  lot  No.  2,  except  the 
rebuilding  of  an  outside  line  fence  between 
it  and  Ash  Manklns,  for  which  Mrs.  Martin 
paid  one-half  the  cost  of  so  much  as  extend- 
ed  along  lot  No.  2,  and  Mrs.  Clark  one-half 
of  so  much  as  bounded  on  lot  No.  1.  Both 
owned  cattie  individually,  and  continued  to 
permit  them  to  graze  over  the  imsture  lands, 
on  both  sides  of  the  line,  as  they  had  done 
before;  no  attempt  being  made  to  confine 
tbem  on  either  parcel  of  land.  Mr.  Clark 
raised  two  crops  of  com  on  parts  of  lot  No. 
2,  free  of  rent.  No  separate  accounts  appear 
to  have  been  kept  between  the  parties,  re- 
specting the  proceeds  derived  from  the  land. 
Mrs.  Martin  had  the  hay  cut  from  lot  No.  2, 
In  1912  and  191S,  for  the  reason,  as  she 


says,  she  was  entitled  to  some  of  the  crops 
from  the  farm,  and  had  not  been  getting 
any.  Mr.  Richard  SnufTer  testified  that  he 
cut  the  grass  those  years  on  lot  No.  2,  at 
Mrs.  Martin's  request;  that  for  the  year 
1912  he  received  a  part  of  the  crop,  and  for 
the  year  1913  Mr.  Martin  paid  him  the  mon- 
ey; and  that,  in  1913,  he  cut  the  grass  on 
both  sides  of  the  line,  which,  he  says,  was 
shown  him  by  Mr.  Clark  as  the  division  line, 
and  that  he  did  it  at  the  request  of  Mr. 
Martin.  Mr.  Clark  testified  that  he  cut  the 
grass  on  lot  No.  2,  for  every  year  after  the 
line  was  run,  until  1912,  except  one,  when 
the  meadow  overflowed.  It  does  not  appear 
that  he  did  so  pursuant  jto  any  agreement 
with  his  slster-iu-Iaw.  Presumably  he  cut 
It  and  the  cattle  consumed  It,  just  as  the 
custom  of  the  parties  was,  before  the  at- 
tempted partition.  He  also  admitted  that 
he  pastured  his  cattle  on  the  meadows,  in 
the  fall,  after  the  grass  was  cat 

So  far  as  the  record  disclosed,  there  was 
lltUe  change,  if  any.  In  the  character  of  the 
possession  after  the  running  of  the  line.  The 
parties  appear  to  have  continued  to  use  the 
whole  of  the  land  in  common,  and  actually 
occupied  the  same  dwelling  house,  without 
either  paying  rent  to  the  other.  These  facts 
are  certainly  not  sufficient  to  prove  posses- 
sion in  severalty. 

Mr.  Clark  testified  that,  after  the  division 
line  was  run,  he  built  fences  on  lot  No.  1, 
shedded  the  bam  on  three  sides,  planted  an 
orchard,  and  put  palings  around  the  garden, 
the  value  of  which  Improvements  be  esti- 
mates at  $500.  But  he  admits  that  part  of 
the  lumber  used  In  making  them  came  from 
other  lands.  Jointly  owned  by  the  two  sis- 
ters. The  evidence  is  oonflictii^  as  to  the 
relative  value  of  the  two  parcels.  W.  P. 
ToUey  thinks  they  are  about  equal  in  value. 
But  plaintiff  and  her  nephew,  Luther  Cole, 
both  think  lot  No.  1  is  worth  $2,000  more 
than  lot  No.  2.  Richard  SnuflCer  values  lot 
No.  1  $1,000  more  than  lot  No.  2;  and  J.  E. 
Callaway,  who  lives  near  the  land  and  has 
known  It  for  32  years,  says  it  was  worth 
$500  more,  in  1908,  when  the  line  was  run. 
But  the  comparative  valne  of  the  two -par- 
cels is  not  material  to  a  determination  of 
whether  a  parol  partition  was  actually  com- 
pleted or  not,  and  we  simply  refer  to  this 
evidence,  as  tending  to  show  plaintUTs  good 
faith  in  refusing  to  abide  by  the  parol  agree- 
ment. 

Lot  No.  1  also  appears  to  lie  between  lot 
No.  2  and  the  public  road,  making  an  ease- 
ment over  lot  No.  1  necessary  to  the  enjoy- 
ment of  lot  No.  2.  No  provision  is  shown  to 
have  been  made,  either  by  the  parties  them- 
selves in  their  oral  agreement,  or  by  the 
conrt's  decree  appealed  from,  for  such  right 
of  way.    It  would  8e«n  to  be  indispensable. 

Further  complaint  is  made  of  the  decree, 
because  it  failed  to  make  partition  of  the 
Trump  Tract    No  objection  was  raised  by 
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the  answer  to  a  partition  of  tbat  tract.  The 
decree  only  dealt  with  the  Home  Place,  and 
disposed  of  the  Issues  raised  by  the  answer. 
It  did  not  dismiss  plaintiff's  bill,  and  hence 
the  suit  is  still  pending  for  a  partition  of 
the  Trump  Tract.  The  failure  to  make  par- 
tition of  it  is  not  error,  for  which  the  decree 
should  be  reversed.  It  Is  a  matter  yet  to  be 
acted  on  by  the  lower  court. 

For  the  reasons  herein  stated,  the  decree 
Is  reversed,  and  the  cause  remanded. 


{7«  W.  Va.  IM) 

CLARK   ▼.   LEB.      (No.  2302.) 

(Snpreme  Ooort  of  Appeals  of  West  Virginia. 

April  e.  1916.) 

(Syllaiut  lu  the  Court.) 

L  Affbai.  and  Ebbob  «=9ll3  —  Decisions 
Rktiswablb  —  Obdkb  SxiTiNa  Asidk  Db* 

FAULT. 

An  order  setting  aside  a  Judgment  by  de- 
fault, entered  upon  an  inquiry  of  damages,  is  a 
subject  of  review  by  writ  of  error,  under  clause 
9,  {  1,  c  135,  Code,  serial  sec.  4961. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  g|  768-785;  Dec.  Dig.  «=> 
118.] 

2.  Appkal  aud  Bbbob  «s»34e— Tiioc  fob  AP" 

FBAI/— CBOSS-ASBIONMENT  OF  EBBOB. 

After  the  expiration  of  the  period  of  limita- 
tion of  appeals,  such  order  cannot  be  reviewed, 
and  a  cross-assignment  of  error  therein  made  in 
a  brief  filed  on.  a  writ  of  error  to  a  later  judg- 
ment in  the  case,  obtained  after  the  expiration 
of  the  limitation  of  the  right  of  api>eal  from 
such  order,  is  unavailing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  IS  1891,  1894;  Dec.  Dig.  «=> 
346.] 

8.  Damages  <e=>228  —  ExcfessiVB  Vebdici  — 

Right  to  Cobbect. 

Under  no  circumstances  can  tbe  trial  court 
reduce  the  amount  of  a  general  verdict  If  it  is 
excessive,  and  the  amount  of  the  excess  is  as- 
'^ertainable  from  data  appearing  in  tbe  evidence, 
an  opportunity  should  be  allowed  tbe  party  hav- 
ing tile  verdict  to  remit  such  excess,  and,  on  his 
declination  to  do  so,  the  verdict  should  be  set 
aside. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  SI  576-579;  Dec  Dig.  «=>228.] 

Error  to  Circuit  Court,  Fayette  County. 

Action  by  J.  R.  Chirk  against  E.  B.  Lee. 
Judgment  for  plainttS,  and  defendant  brings 
error.  Reversed,  verdict  restored,  and  re- 
manded. 

O.  R.  Summerfleld,  of  Fayette ville,  for 
plaintUF  in  error.  Osenton  &  Horan,  of  Fay- 
ettevllle,  for  defendant  in  error. 

POFFENBARGER,  J.  Claiming  a  balance 
of  $440.09  due  him  for  work  and  labor,  and 
ISO  for  money  expended  by  him  in  and  about 
the  defense  of  a  prosecution  in  a  federal 
court,  Clark  brought  bis  action  in  assumpsit 
against  the  defendant,  Lee,  in  August,  1908, 
maldng  the  summons  returnable  to  Septem- 
ber rules.  With  bis  declaration  he  filed  the 
statutory  affidavit  A  default  judgment  was 
rendered  In  bis  favor  on  tbe  12tb  day  of 
February,  1909.     On  the  2d  day  of  March, 


1009,  within  the  same  term,  Lee  appeared  and 
moved  the  court  to  s^t  aside  the  Judgment 
on  the  ground  of  surprise,  and  his  motion 
was  sustained.  The  plaintiff  excepted  to 
this  action  of  the  court,  but  did  not  obtain  a 
writ  of  error.  On  the  Issues  raised  by  tbe 
defendant's  pleas  of  nonassumpsit  and  iiay- 
ment,  subsequently  filed,  a  trial  was  had 
on  May  29,  1909,  and  resulted  in  a  verdict  of 
$446.64  for  tbe  plaintiff.  A  motion  to  set 
aside  this  verdict  was  overruled,  but  tbe 
court  reduced  it  to  the  sum  of  $239.75,  and 
rendered  judgment  for  that  amount  A  writ 
of  error  to  this  judgment  was  obtained,  and 
the  plaintiff,  in  bis  brief  filed  In  this  court, 
cross-assigns  error  in  the  action  of  the  court 
in  setting  aside  the  default  Judgmoit 

[1,  2]  A  period  of  more  than  three  years 
Intervened  between  the  date  of  tbe  Jury 
trial  and  that  of  the  rendition  of  the  Jast 
judgment  It  is  important  to  inquire,  there- 
fore, whether  the  lapse  of  time  has  barred 
the  right  of  tbe  plaintiff  to  complain  of  tbe 
abrogation  of  his  default  Judgment,  which 
occnrred  more  than  three  years  before  the  al- 
lowance  of  the  writ  of  error ;  tbe  limitation 
on  the  writ  of  error  being  then  two  years. 
If  tbe  order  setting  it  aside  was  an  appeal* 
able  one,  and  plaintiff's  ftdlore  to  appeal  from 
it  within  the  period  of  limitation  bars  right 
of  complaint  against  it,  the  cross-assignment 
of  error  has  come  too  late,  and  avails  noth> 
Ing;  for  the  right  of  cross-assignment  given 
by  our  rule  Na  10  is  necessarMy  limited  to 
matters  brought  into  this  court  or  within 
the  power  of  the  complainant  to  bring  tbem 
in.  The  rule  cannot  enlarge  the  statute  of 
limitations.  Courts  can  neither  enlarge  tbeir 
jurisdiction  nor  take  away  tbe  rights  of  liti- 
gants by  any  rules  they  may  adopt 

Without  inquiry  as  to  tbe  Jurisdiction,  we 
entertained  a  writ  of  error  to  an  order  set- 
ting  aside  a  default  Jtidgment,  in  Gltlxens' 
Trust  &  Guarantee  Co.  ▼.  Young,  88  S.  SL 
1007.  Strictly  construed,  clause  9  of  section 
1,  a  135,  Code,  serial  sec.  4981,  authorizing^ 
the  allowance  of  a  writ  of  error  or  appeal  in 
any  dvll  case  where  there  is  an  order  grant- 
ing a  new  trial  or  rehearing,  might  not  give 
a  right  of  review  in  such  a  case  as  thU.  In 
the  usual  sense  of  the  term,  there  has  been 
no  trial.  Tbe  defendant  did  not  appear, 
there  was  no  issue,  and  the  proceeding  was 
rather  ex  parte  in  character.  But  the  court 
passed  upon  the  plaintiff's  evidence  and  ren- 
dered a  judgment,  wherefore,  in  the  limited 
and  restricted  sense  of  the  term,  there  was 
a  triaL  At  any  rate,  there  was  Judicial 
action  resulting  in  a  Judgment,  and  tbe  mo- 
tion to  set  it  aside  was  flt  least  an  ap- 
plication to  have  the  case  reheard.  The 
order  complained  of  destroyed  a  judgment 
duly  and  formally  entered  up.  Being  reme- 
dial, the  statute  is  to  be  liberally,  not  strict- 
ly, construed,  and  the  case  is  within  its 
spirit  U  not  within  its  letter. 
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Determination  of  the  susceptibility  of  the 
order  to  review  by  tlie  appellate  court  applies 
the  statute  of  limitation,  unless  reviewable 
orders  in  law  actions  are  in  some  way  distin- 
guishable from  appealable  decrees  in  chan- 
cery causes.  No  ground  upon  which  such  a 
distinction  can  be  made  is  perceived.  In 
both  cases  the  statute  gives  the  right  of  le- 
▼lew,  and  then  limits  tlie  time  within  which 
It  may  be  bad.  An  appealable  decree,  though 
Interlocutory,  cannot  be  reviewed  after  ex- 
piration of  the  period  of  limitation.  Mor- 
rison V.  L«ach,  84  S.  B>.  177;  Barbour, 
Stedman  &  Herod  v.  TompUns,  58  W.  Va. 
672,  5?  S.  E.  707,  3  L.  R.  A.  (N.  S.)  715; 
Shumate's  Ex'rs  v.  Crockett,  43  W.  Va.  491, 
27  S.  E.  240;  Core  v.  Strickler,  24  W.  Va. 
688;  Buster  v.  Holland,  27  W.  Va.  610. 

[3]  Reduction  of  the  verdict  by  the  court 
and  rendition  of  Judgment  on  it  as  reduced 
were  not  in  accordance  with  the  rule.  Under 
no  circumstances  has  the  court  any  power  to 
alter  the  verdict  If  it  is  not  sustained  by 
the  evidence,  or  is  plainly  and  clearly  exces- 
sive. It  should  be  set  aside  in  the  former  case, 
and  in  the  latter  also,  unless  the  amount  of 
t&e  excess  is  fairly  and  reasonably  ascer- 
tainable from  data  and  the  party  having  the 
verdict  enters  a  remittitur  of  the  excess.  If 
the  excess  Is  not  accurately  ascertainable,  on 
account  of  the  state  of  the  evidence,  or  the 
nature  of  the  case  In  issue,  no  part  of  the 
erroneous  verdict  can  be  saved  by  a  remit- 
titnr,  and  It  must  be  set  aside.  Hall  v. 
Pbiladelphla  Co.,  81  S.  E.  727;  Unfreid  v. 
Railroad  Co.,  84  W.  Va.  260,  12  S.  E.  612; 
Vlnal  V.  Core,  18  W.  Va.  1.  When,  however, 
there  Is  data  In  the  evidence  from  which 
the  conrt  can  safely  determine  the  amount 
of  the  excess,  it  should  give  an  opportunity 
to  remit  such  amount,  and,  if  the  remittitur 
Is  not  entered,  then  set  aside  the  verdict.  In 
no  case  can  the  court  reduce  the  verdict  and 
render  Judgment  for  what  remains  after 
elimination  of  the  excess.  Rodgers  v.  Bailey, 
68  W.  Va.  186,  69  S.  B.  698;  Gibson  v.  Gov- 
ernor, 11  Leigh  (Va.)  600;  Buena  Vista  v. 
McCandlish,  92  Va.  297,  23  8.  B.  781;  Fry 
T.  .Stowers,  98  Va.  417,  86  S.  B.  482. 

The  bill  of  particulars  charges  22  months 
of  work  at  $45  per  month,  and  admits  pay- 
ments, without  itemization  thereof,  amount- 
ing to  $515.91.  The  defendant's  specifications 
of  payment  are  55  in  number,  ranging  from 
SI  to  $227.30.  Some  of  these  are  admitted, 
and  others  are  not.  Those  admitted  amount 
to  about  $450.  As  to  many  others,  the  plain- 
tUT  disclaims  knowledge,  and  says  he  does 
not  think  be  received  them.  Lee  says  his 
own  stdtement  rendered  at  the  termination 
of  the  service,  and  showing  a  considerable 
balance  due  from  him,  was  erroneous.  He 
claims  credits  alleged  to  have  been  found 
Just  before  the  trial.  As  his  testimony  is 
founded  largely  upon  book  entries  and  mem- 
oranda made  during  the  course  of  employ- 


ment, it  has  some  support  in  corroborative 
facts  and  circumstances,  and  seems  to  be 
entitled  to  prevail  over  that  of  the  plaintiff, 
In  those  instances  in  which  he  does  not  deny 
having  received  sums  of  money  charged  to 
him,  and  only  says  he  does  not  know,  or  does 
not  remember,  whether  he  did  or  not.  But,  if 
so,  a  question  we  do  not  de<dde,  these  items 
can  be  more  readily  and  safely  ascertained 
In  the  court  below,  with  the  assistance  of 
counsel,  than  here. 

The  judgment  will  be  reversed,  the  verdict 
restored,  and  the  case  remanded  for  action  on 
the  verdict  in  conformity  with  the  principles 
herein  stated. 

LYNCH,  J.,  absent 

°™°°°™"  (78  w.  Va.  lao) 

CENTRAL  DISTRICT  &  PRINTING  TBLB- 

<3RAPH  CO.  V.  PARKERSBURG  & 

O.  V.  B.  RY.  CO.  et  aL 

(Supreme  Conrt  of  Appeals  of  West  Virginia. 

April  6, 1916.) 

(BvUatus  by  the  Oowrt.) 

1.  JUDOMSnT  «ss497— COLLAXERAI.  ATXAOK— ' 
MaTTSBS  AlTBCTINa  jTIBISDICTIOir  —  Bx- 
TBINSIO    BVIDKNCB. 

Declarations  by  a  domestic  court  of  gen- 
eral jurisdiction  respecting  matteis  affecting 
its  jurisdiction  cannot  be  overthrown  by  ex- 
trinsic evidence,  except  for  fraud  or  coUasion. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  U  ^7,  988;   Dec  Dig.  <3=>4U7.] 

2.  JUDOUBHT  ®=>497— REOITAI.S  —  CONCLU- 
SIVENESS. 

In  the  absence  from  the  record  of  any- 
thing contradictory  thereto,  the  recitals  in  a 
decree  that  all  the  defendants  bad  been  dulp 
served  with  process  and  had  failed  to  appear  i> 
conclusive. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  gf  937,  938;    Dec.  Dig.  «=>497.] 

8.  JUDGVKNT  €=3626— Rkcitals  in  Dkcbeb— 
Sebvick  of  Pbocess — CoNTR&DICnON. 

A  copy  of  the  process  found  in  the  record, 
with  no  return  thereon  by  the  sheriff,  but  with 
a  memorandum  by  the  clerk  stating  that  there 
is  no  return  on  said  process,  does  not  contra* 
diet  the  recitals  in  a  decree  as  to  service  x>f 
process. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  H  668,  968,  982%;  Dec  Dig.  «8=» 

4.  Judgment  $33625 — Recitau  in  Dbcbee — 
Conclusiveness— Sbbviob  of  Pbocess. 
Where  a  decree  recites  that  the  cause  was 
heard  upon  the  original  and  amended  bills  tak- 
en for  confessed,  after  due  service  of  process 
thereon   on   all   the   defendants,    and   the   rule 
docket  falls  to  show  service  of  process  upon 
some  of  them,  the  decree  is  a  judicial  ascer- 
tainment  that   all   were   served,   and   will   be 
considered  an  informal  correction  of  the  rules. 
[Ed.   Note. — For  other  cases,  see  Judgment 
Cent  Dig.  U  568,  968,  982  Vi;    Dec  Dig.  <8=9 
625.1 

6.  MoBTOAaxs  ^»146  —  Dbko  of  Tbubz  — 
Cbeation  op  Lien— Issuance  of  Bonds. 
Where  the  trustee  In  a  deed  of  trust  made 
by  a  railway  company  to  secure  a  bond  issue 
is  made  pAttj  defendant  and  served  with  pro- 
cess, it  IS  not  error  for  the  commissioner  to 
whom  the  cause  has  been  referred  to  faU  to 
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report  such  deed  of  trust  aa  a  lien.  In  the  ab- 
sence of  proof  showing  issue  and  sale  of  bonds. 
[Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent.  Dig.  Sf  290,  291;  Dec.  Dig.  <S=>145.] 

6.  Action  «=»70  —  Abawdonmbnt  —  What 
constituteb. 

The  pendency  of  a  suit  on  the  court's 
doclcet  for  three  years  without  any  order  or 
proceeding  taken  during  that  time  does  not 
prove  intention  to  abandon  the  suiL 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  if  762-755;  Dec  Dig.  <8=>70.] 

7.  CouBTS  «=»49S— JuBiBDiOTiON— Stat«  and 

FeDE&AL   OotlBTS. 

Where  a  state  court  has  acqnired  juris- 
diction of  the  parties  by  issuance  and  service 
of  summons,  in  a  suit  brought  to  enforce  liens 
against  specific  property  within  its  jurisdiction, 
it  cannot  be  ousted  of  its  jurisdiction  of  the 
cause  by  the  bringing  of  a  subsequent  suit  in 
a  federal  court  by  the  holder  of  bonds,  secured 
by  trust  deed  on  the  same  property,  for  the 
purpose  of  enforcing  the  lien  of  such  trust  deed. 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  f{  1346-1352;    Dec.  Dig.  <e=»493.J 

Appeal  from  Circuit  Court,  Tyler  County. 

Suit  by  the  Central  District  &  Printing 
Telegi-aph  Company  against  the  Parkersbnrg 
&  Ohio  Valley  Electric  Railway  Company 
and  others.  From  the  decree,  the  defendant 
named  appeals.    Affirmed. 

V.  B.  Archer,  of  Parkersburg,  and  McCoy 
&  Swlger,  of  Slstersville,  for  appellant  S. 
Bruce  Hall  and  M.  H.  Willis,  both  of  New 
Martinsville,  for  appellee. 

WILLIAMS,  J.  This  suit  was  brought  to 
enforce  the  lien  of  a  judgment  against  the 
property  of  the  Parkersburg  &  Ohio  Valley 
Electric  Railway  Company.  The  original 
bill  made  the  Judgment  debtor  and  Jack 
Hamilton  parties  defendant,  and  was  filed 
at  November  rules,  1909.  At  January  rules, 
1910,  plaintiff  filed  an  amended  bill  bringing 
In  two  additional  parties,  to  wit,  the  Union 
Trust  ft  Deposit  Company,  a  corporation, 
and  John  Schrader.  The  cause  was  later  re- 
ferred to  a  master  commissioner,  who  made 
a  report  of  the  liens.  There  were  no  excep- 
tions to  the  report,  and  on  the  13th  day  of 
September,  1913,  a  decree  was  entered  con- 
firming It,  fixing  the  priorities  of  the  liens 
and  decreeing  a  sale  of  the  property  which 
consisted  of  a  line  of  electric  railway  and 
rights  of  way,  about  five  miles  in  length  in 
the  county  of  Tyler,  extending  from  Slsters- 
ville to  the  town  of  Friendly.  There  had 
been  no  appearance  by  any  of  the  defendants. 
On  the  15th  day  of  November,  1913,  the  Park- 
ersburg &  Ohio  Valley  Electric  Railway  Com- 
pany appeared  before  the  judge  of  the  cir- 
cuit court  of  Tyler  county  in  vacation,  as  it 
had  a  right  to  do  under  section  4,  c.  134  (sec. 
4978),  of  the  Code,  and  moved  the  judge  to 
set  aside  and  annul  the  decree  of  sale  and 
two  other  interlocutory  decrees  entered,  re- 
spectively, on  June  24,  1910,  and  June  27, 
1913,  on  the  ground,  principally,  that  it  had 
not  been  served  with  process  either  upon  the 


original  or  the  amended  bill,  and  for  the  ad- 
ditional reason  that  Henry  M.  Jackson,  the 
purchaser  of  a  large  amount  of  mortgage 
bonds  which  said  railway  company  bad  is- 
sued, had  brought  a  suit  against  it  and  oth- 
ers. In  May,  1911,  In  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  West 
Virginia,  which  suit  was  pending  at  the  time 
the  decree  appealed  from  was  rendered. 
Plaintiff  appeared  and  resisted  the  motion. 
Both  parties  filed  affidavits  upon  the  question 
of  service  of  process.  The  judge  continued 
the  motion  until  the  22d  of  November,  1913, 
when  he  heard  arguments  of  counsel  upon  It 
In  vacation,  and  overruled  it  The  railway 
company  excepted  to  his  ruling. 

[1 ,  2]  The  first  order  made  in  the  cause,  re- 
ferring it  to  a  commissioner,  was  made  on 
the  24th  of  June,  1910,  and  contains  this 
recital,  viz.: 

"This  cause  came  on  to  be  heard  upon  the 
bill  of  complaint  and  the  amended  and  supple- 
mental bill  filed  therein  and  exhibits  filed  there- 
with; upon  the  summons  returned  duly  execut- 
ed on  all  the  defendants.  The  defendants  fail- 
ing to  appear,  demur,  or  plead,  the  bill  ia 
taken  for  confessed  by  all  the  defendants  and 
submitted  to  the  court" 

Commissioner  K.  S.  Boreman,  to  whom  the 
case  was  referred,  retired  from  office  before 
making  report,  and,  on  the  27th  of  June,  1913. 
the  court  made  another  order  referring  it  to 
O.  C.  Carter,  another  commissioner.  That  or- 
der recites  that  the  cause  was  heard  upon  the 
bill  and  supplemental  bill  regularly  matured 
at  rules,  and  taken  for  confessed  and  set  for 
hearing.  The  final  decree  likewise  recites 
that  the  cause  was  heard  upon  the  "original 
bill  and  amended  bill  filed  in  this  cause,  and 
process  duly  served  thereon  upon  all  of  the 
defendants,  except  Jadi  Hamilton;  upon 
bills  regularly  taken  for  confessed  and  cause 
set  for  hearing";  and  upon  the  order  of  ref- 
erence and  commissioner's  report  The  fore- 
going recitals  are  the  solemn  declarations 
of  a  domestic  court  of  general  jurisdiction 
up<m  a  matter  pertaining  to  its  jurisdiction, 
and  constitute  a  part  of  the  record  which  is 
generally  accepted  as  a  verity.  Unless  con- 
tradicted by  some  other  portion  of  the  record 
itself,  the  recitals  are  final  and  conclusive  on 
the  defendant  For  reasons  of  public  policy, 
the  law  will  not  permit  the  record  to  be  over- 
thrown by  extrinsic  evidence,  except  for 
fraud  or  collusion.  1  Black  on  Judgments.  { 
273 ;  White  t.  Wmte,  66  W.  Va.  82,  66  S.  E. 
2,  24  L.  B.  A.  (N.  S.)  1279,  135  Am.  St  Rep. 
1013 ;  Jones  v.  Crhn,  66  W.  Va.  301,  66  S.  E.' 
367;  and  Darnell  ▼.  Flynn,  69  W.  Va.  146, 
71  S.  E.  16. 

"A  recital  in  a  decree  that  all  the  de&ndaats 
had  been  duly  summoned  is  conclusive  on  appeal 
in  the  absence  from  the  record  of  anything  to 
the  contrary."  Moore  v.  Green,  90  Va.  181,  17 
S.  B.  872;  Ferguson's  Adm'r  v.  Teel  et  al., 
82  Va.  690;  and  HiU  v.  Woodward,  78  Va.  765. 

[S]  But  counsel  for  the  railway  company 
insist  that  the  record  does  contain  evidence 
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Of  the  fact  that  process  was  not  served  upon 
it.  We  do  not  think  so.  There  is  no  copy 
of  summons  in  the  record,  either  upon  the 
original  or  the  amended  bill,  with  return 
thereon  showing  service  upon  the  aforesaid 
railway  company;  and  the  only  record  evi- 
dence of  service  upon  it  is  the  recital  of  the 
fact  in  the  decrees,  and  the  rules  taken  by 
the  clerk  at  the  November  and  the  December 
mles,  1909.  The  record  shows  the  following 
memoranda  made  by  the  clerk,  viz.: 

"November  rules,  1909.  Summons  returned 
executed  as  to  Parkersbure  &  Ohio  Valley  Elec- 
tric Railway  Company,  bill  filed  and  decree  nisi 
as  to  it." 

And: 

"December  rules,  1909.  Bill  taken  for  con- 
fessed, and  cause  set  for  bearing  as  to  Parkers- 
burg  &  Ohio  Valley  Electric  Railway  Com- 
pany." 

These  rules  were  evidently  taken  on  the 
original  bill,  because  the  amended  bill  was 
not  filed  until  January  rules,  1910.  Counsel 
for  appellant  insist,  however,  because  a  copy 
of  the  summons  to  answer  the  original  bill 
appears  in  the  record,  and  shows  that  it  was 
issued  on  the  14th  of  September,  1909,  re- 
turnable to  October  rules,  and  contains  no 
return  by  the  oflScer,  showing  whether  it  was 
or  was  not  served,  and  because  no  order  was 
made  by  the  clerk  at  the  October  rules  to 
which  the  summons  was  returnable,  and  be- 
cause there  is  a  note  appended  to  the  sum- 
mons, not  made  by  the  clerk  who  issued  it, 
but  by  his  successor  in  office,  who  certified 
tbe  record  to  this  court,  .stating,  "There  is 
no  retnm  by  the  sherlir  upon  said  summons," 
that  thereforo  the  record  itself  shows  no  pro- 
cess upon  the  original  bill  was  served  upon 
said  railway  company.  But  tills  Is  a  non 
sequitur.  Those  facts  do  not  necessarily  con- 
tradict the  court's  declaration  in  its  solemn 
decree  that  it  was  served  and  failed  to  ap- 
pear. If  they  can  be  made  to  harmonize  with 
the  decree,  on  any  rational  and  consistent 
tbeoiy,  they  certainly  ought  not  to  be  taken 
as  contradicting  It  It  was  necessary,  of 
course,  for  the  summons  to  have  been  served 
before  October  rules,  because  it  was  return- 
able at  that  time.  But  the  absence  of  any 
memorandum  at  October  rules  proves  notb' 
log,  except  the  failure  of  plaintiff  to  file 
its  bill  then.  Rules  are  designed  to  hasten 
tlie  production  of  an  issue  between  the  par- 
ties, In  the  vacation  of  the  court,  by  requir- 
ing the  party  in  fault  to  declare,  plead,  re- 
join, or  answer,  as  the  case  may  be.  But  no 
role  can  be  taken  against  a  defendant  until 
plaintiff  has  caused  him  to  be  served  with 
process,  and  has  filed  bis  declaration  or  bill. 
4  Mln.  Inst  684,  and  Waugh  v.  Carter,  2 
Mnnf.  (16  Va.)  333.  A  rule  could  not  have 
been  taken  before  November  rules,  because 
tbe  bill  was  not  filed  until  then.  Hence  the 
absence  of  any  rule  upon  the  railway  company 
at  October  rules  is  no  evidence  that  it  was 
not  served  before  that  time.  The  November 
mles  do  not  show  when  It  was  served,  and  it 


was  not  necessary  for  it  to  do  so.  The  ab- 
sence of  a  copy  of  summons,  containing  the 
officer's  retnm,  and  the  presence  of  one  con- 
taining no  return,  do  not  disprove  service, 
although  the  effect  of  a  copy  shovdng  insuffi- 
cient service  might  be  otherwise.  Jones  v. 
Crim,  66  W.  Va.  301,  66  S.  E.  867.  The  copy 
of  the  summons,  showing  service,  may  have 
been  lost  out  of  the  record.  We  simply  sug- 
gest this  as  a  rational  and  possible  explana- 
tion of  its  absence  from  the  record ;  for  it 
cannot  be  presumed  the  court  found  falsely. 
The  presence  of  a  copy  of  summons  with  no 
return  on  it  proves  no  more  or  less  than  if 
no  copy  appeared  in  the  record  at  all.  In- 
deed, we  fall  to  see  bow  an  unindorsed  sum- 
mons Is  properly  a  part  of  the  record. 

[4]  Plaintiff  filed  its  amended  bill  at  Janu- 
ary rules,  1910,  for  the  puri'oae  of  making 
the  Union  Trust  &  Deposit  Company,  a  cor- 
poration, and  John  Schrader,  additional  par- 
ties; and,  whUe  the  rules  taken  thereon  do 
not  show  service  on  any  of  the  defendants, 
except  John  Schrader,  still  they  are  errone- 
ous in  this  respect,  as  disclosed  by  other  parts 
of  the  record.  Process  issued  on  the  8th  of 
October,  1909,  to  answer  the  amended  bill, 
one  addressed  to  the  sheriff  of  Wood  county, 
and  another  to  the  sheriff  of  Hancock  coun- 
ty. They  both  appear  in  the  record,  the  for- 
mer returned  by  the  sheriff  of  Wood  county, 
showing  service  upon  the  Union  Trust  &  De- 
posit Company  on  October  13th,  and  the  lat- 
ter showing  substituted  service  on  John 
Schrader  by  the  sheriff  of  Hancock  county  on 
the  20th  of  October.  This  return  was  de- 
fective, but  was  later  amended,  by  permis- 
sion of  court  Notwithstanding  service  upon 
both  these  parties  thus  appears  to  have  been 
made,  the  rules  for  January  and  February, 
1910,  mention  service  upon  Schrader  only. 
It  does  not  appear  by  any  other  part  of  the 
record,  except  the  decrees,  whether  process 
upon  the  amended  bill  was  served  upon  the 
railway  company  or  not.  But  the  decrees  are 
Just  as  conclusive  to  show  service  upon  it 
of  process  upon  the  amended  bill  as  they  are 
to  show  service  of  process  upon  it  on  the 
original  bilL  The  final  decree  recites  serv- 
ice was  had,  as  to  both  the  original  and 
amended  bills,  upon  all  the  defendants,  ex- 
cept Jack  Hamilton.  This  must  be  taken  as 
supplying  the  omission  and  correcting  the 
error  in  the  rules.  The  court  has  such  au- 
thority by  virtue  of  statute  (section  60,  c. 
125,  [sec.  4814],  Code  1913).  Riggs  ▼.  Lock- 
wood,  12  W.  Va.  133 ;  Baylor  ▼.  B.  &  O.  B.  R. 
Co.,  9  W.  Va.  270 ;  Herring  v.  Bender,  48  W. 
Va.  496,  37  S.  E.  668 ;  and  Sou.  Express  Co. 
▼.  Jacobs,  109  Va.  27,  63  S.  E.  17.  Defend- 
ant is  not  prejudiced  because  the  correction 
was  not  expressly  and  formally  made.  The 
omission  of  the  derk  to  note  on  bis  rule  dock- 
et service  of  process  on  the  Union  Trust  it 
Deposit  Company  and  Parkersburg  &  Ohio 
Valley  Electric  Railway  Company  does  not 
contradict  th«  court's  decree  finding  that 
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they  were  served.  BJvery  reasonable  pre- 
sumption must  be  indnlged  In  favor  of  the 
correctness  of  the  decree.  The  copy  of  sum- 
mons to  answer  the  amended  bill  Issued  on 
the  30th  of  December,  1909,  returnable  to 
January  rules,  1910,  and  addressed  to  the 
sheriff  of  Wood  county,  appearing  in  the  rec- 
ord, without  any  return  whatever  upon  It, 
proves  nothing.  The  clerk's  memorandum, 
stating  there  was  no  return  on  it,  adds  noth- 
ing to  its  valne  as  contradicting  the  decree. 
There  being  no  record  evidence  showing  the 
court's  decree  to  be  erroneous  as  to  service  of 
process,  we  are  compelled  to  hold  it  a  verity, 
and  unassailable  by  extraneous  evidence.  In 
the  absence  of  any  allegation  that  It  was  pro- 
cured by  collusion  or  fraud  upon  the  court. 
It  is  therefore  unnecessary  to  consider  the 
a£3davlts  taken  In  support  of  appellant's  mo- 
tion to  set  aside  the  final  decree  on  the 
ground  that  It  was  not  served  with  original 
process.  The  decree  cannot  be  Impeached  by 
extraneous  evidence,  except  for  fraud  or 
collusion,  and  that  Is  not  charged. 

[S]  It  was  not  error  to  decree  plaintiff's 
judgment  to  be  the  first  lien  upon  the  railway 
company's  property.  True,  the  trust  deeds  to 
secure  bond  issues  were  on  record  at  the 
time  plaintiff  recovered  its  Judgment,  but  the 
trust  deeds  were  not  alone  sufficient  to  create 
liens.  There  had  to  be  an  Issue  and  sale  of 
bonds  thereunder ;  and  there  was  no  evidence 
before  the  commissioner  that  any  bonds  bad 
been  Issued.  Moreover,  the  assignment,  if 
It  were  error,  would  not  prejudice  appellant. 

[6]  The  fact  that  the  suit  was  pending  from 
June,  1910,  until  June,  1913,  without  any  or- 
der being  made  or  proceeding  taken  in  the 
cause,  does  not  show  abandonment.  Aban- 
donment depends  upon  intention;  and  fail- 
ure to  proceed  In  a  pending  cause  for  three 
years  does  not  prove  Intention  to  abandon. 
Garrett  v.  Oil  Co.,  66  Wi.  Va.  587.  66  S.  E. 
741 ;  Smith  v.  Root,  66  W.  Va.  633,  66  S.  E. 
1005,  SO  L.  R.  A.  (N.  8.)  176.  Section  12,  c. 
114,  serial  section  4615,  Code  1013,  continues 
a  cause  that  is  upon  the  docket  of  the  court 
without  the  entry  of  an  order  of  continuance. 

"A  failure  for  14  years  to  make  any  entry  of 
a  cause  at  all  or  to  make  any  entry  but  a  con- 
tinuance is  no  discontinuauce  of  the  cause,  if  the 
court  has  made  no  order  dismissing  the  cause 
for  want  of  prcsccutlon,  as  provided  by  section 
8  of  chapter  127  [sec.  4839]  of  the  Code."  Bus- 
ter V.  Holland,  27  W.  Va.  510. 

See,  also,  Thomasson  v.  Simmons,  57  W. 
Va.  576,  50  S.  E.  740,  and  Gillespie  v.  Bailey, 
12  W.  Va.  70,  29  Am.  Rep.  445. 

[7]  The  suit  brought  by  Henry  M.  Jackson 
against  appellant  and  others  in  the  United 
States  District  Court  for  the  Northern  Dis- 
trict of  West  Virginia  did  not  oust  the  state 
court  of  jurisdiction.  The  suit  In  the  state 
court  had  been  pending  for  nearly  two  years 
when  that  suit  was  brought ;  and  the  rule,  in 
cases  of  concurrent  Jurisdiction  between  the 


federal  and  state  courts.  Is  that  the  court 
first  acquiring  jurisdiction  over  the  subject- 
matter  of  the  suit  and  the  parties  by  issu- 
ance and  service  of  process  Is  entitled  to  re- 
tain control  of  It  until  the  end  of  litigation. 
Speaking  on  this  subject,  in  Covell  v.  Hey- 
man.  111  U.  S.  at  page  182,  4  Sup.  Ct.  at  page 
358  (28  L.  Ed.  300),  Mr.  Justice  Matthews 
says: 

"These  courts  do  not  belong  to  the  same  sys- 
tem, 80  far  as  their  jurisdiction  is  concurrent; 
and,  although  they  coexist  in  the  same  space, 
they  are  independent,  and  have  no  common  sn- 
perlor.  They  exercise  jurisdiction,  it  is  true, 
within  the  same  territory,  but  not  in  the  same 
plane;  and  when  one  takes  into  its  jurisdiction 
a  specific  thing,  that  res  is  as  much  withdrawn 
from  the  judicial  power  of  the  other  as  if  it 
had  been  carried  physically  into  a  different  ter- 
ritorial sovereign^." 

"The  rule  is  •  •  •  well  settled,  •  •  • 
where  two  suits  are  pending  between  the  same 
parties— the  one  in  the  state  and  the  other  in 
the  federal  court— the  object  of  both  suits  being 
to  secure  the  same  relief,  where  the  relief  sought 
is  the  enforcement  of  a  lien  against  specific 
property,  to  administer  trusts,  or  liquidate  in- 
solvent estates,  and  in  all  other  suits  of  a  sim- 
ilar nature,  where  in  the  profiress  of  the  litiga- 
tion the  court  may  be  compelled  to  assume  the 
possession  and  control  of  specific  personal  or 
real  property,  the  cou/t  which  first  acquires  ju- 
risdiction by  the  issue  and  service  of  process 
must  be  allowed  to  proceed  with  the  hearing  of 
the  case  to  final  judgment  or  decree  without  in- 
terference on  the  part  of  the  other  court  where- 
in the  suit  is  pending."  Hughes  v.  Green,  81 
Fed.  at  page  835,  28  0.  a  A.  at  page  539. 

"This  rule  is  essential  to  the  orderly  admin- 
istration of  justice,  and  to  prevent  unseemjy 
conflicts  between  courts  whose  jurisdiction  em- 
braces the  same  subjects  and  persons."  Fair- 
mers'  Loan,  etc.,  Co.  v.  Lake  Street  Rd.  Co« 
177  n.  S.  at  page  9i,  20  Sup.  Ct  at  page  568 
(44  L.  Ed.  667). 

The  rule  In  cases  like  the  present  one  is 
too  well  settled  to  admit  of  any  doubt,  and 
no  further  citation  of  authorities  Is  neces- 
sary. Mr.  Jackson  brought  his  suit  In  the 
federal  court,  as  a  holder  of  mortgage  bonds, 
to  subject  the  railway  company's  property  to 
the  Hen  thereof.  This  suit  had  already  been 
brought  In  the  state  court  for  the  purpose 
of  enforcing  plaintiff's  Judgment  lien  against 
the  same  property  In  ttie  hands  of  the  same 
defendant ;  and  the  two  suits  were,  therefore, 
for  the  same  general  purpose,  that  is,  for  the 
enforcement  of  liens.  The  Union  Trust  &  De- 
posit C!ompany,  trustee  in  the  two  'deeds  of 
trust  to  secure  the  railway  company's  bonds, 
had  been  made  a  party  to  the  suit  In  the  state 
court,  and  It  was  its  duty  to  protect  the  Inter- 
est of  the  cestui  que  trust,  who  also  had  a 
right  to  come  Into  the  suit  In  the  state  court. 
If  he  so  desired.  He  could  not,  by  the  bring- 
ing of  an  independent  suit  in  the  federal  court 
for  the  enforcement  of  his  lien,  oust  the 
state  court  of  jurisdiction. 

Finding  no  error,  the  decree  will  be  af- 
firmed. 

LYNCH,  J.,  absent 
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WILLIAMS  T.  CARR  et  si.     (No.  2758.) 

(Saprern*  Court  of  Appeals  of  West  Virginia. 

April  6,  1915.) 

(Syllahut  hy  ihe  Court.) 

1.  Jttdgmewt  <s=s590— Res   Judicata— Pbiob 

DeCKEE— SUBBOOATION. 

A  pendente  lite  pucchaaer,  who  is  also  the 
purchaser  of  the  same  property  at  a  judicial 
sale  thereof  subsequently  decreed  in  the  cause, 
is  not  concluded  or  estopped  by  a  decree  on  his 
petition  filed  therein  denying  him  credit  on  his 
notes  giyen  the  special  com  itiiBwi  oner,  for  defer- 
red payments  of  purchase  money,  for  reasons 
alleged,  from  other  relief  against  said  notes 
bas^  on  matters  subsequently  occurring,  and 
discharging  his  vendor  from  a  large  portion  of 
the  debt  for  which  his  land  was  decreed  to  be 
'■old,  and  to  whose  rights  petitioner  is  entitled 
to  be  Biabrogated,  on  the  terms  of  his  original 
purchase  of  the  land. 

VEA.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1035,  1063,  l5Cl64,  1102-1106; 
Dec.  Dig.  «=>590.] 

2.  PHMCIPAI.    AHD     StJBBTT    «S9l67    —    Dis- 
OHABOE  OIT  SUBSTIKS  —  EFFECT  —  LIABILITY 

or  SUBETT  Not  Dibchabqed— Injunction. 
Where  two  only  of  several  sureties  on  a 
bond  of  indemnity  appeal  from  a  joint  decree 
•gainst  all  in  favor  of  the  obligee  therein,  and 
on  grounds  of  defenses  peculiar  to  them,  and 
growing  out  of  the  conduct  of  the  obligee  to- 
wards the  principal  in  the  bond,  such  decree  is 
reversed,  and  the  bill  dismissed  as  to  those  ap- 
pealing, and  whereby  the  surety  not  appealing 
la  deprived  of  right  of  contribution  from  his  co- 
'  snreties,  equity  at  the  suit  of  the  surety  re- 
maining bound  by  the  obligation  and  the  de- 
cree thereon,  or  of  his  assignee,  will  enjoin  the 
obligee  from  collecting  from  him  a  greater  -. 
amount  than  his  just  and  equitable  proportion  , 
of  the  debt  or  obligation  so  decreed  against  | 
him  and 'bis  eo-mnretlef. 

[Bd.  Note.— For  other  cas«,  see  Principal 
and  Surety.  Dec.  Dig.  <S=»167.] 

Appeal  from  Circuit  Court,  Harrison 
County. 

Suit  by  Mathias  T.  WilUams  against  WU- 
Ilam  H.  Garr  and  others.  From  a  decree  for 
defendants,  plal&tlff  appeala  Reversed  and 
remanded.         v 

B}mest  D.  Lewis,  of  Clarksburg,  for  appel- 
lant A.  Judson  Findley  and  Smith  &  Jack- 
son, all  of  Clarksburg,  for  appellees. 

MILLER,  J.  Plaintiff  and  appellant,  a 
pendente  lite  purchaser,  and  also  a  purchaser 
at  the  Judicial  sale  of  the  same  land  subse- 
gnently  decreed  in  the  suit  of  Garr  against 
Rezln  C.  Davis  and  others,  seeks  cancellation 
of  bis  two  notes  of  four  hundred  and  fifty 
doITars  each,  executed  to  the  special  com- 
missioner, and  to  have  said  notes  surrender- 
ed, and  the  land  conveyed  to  him  discharged 
of  all  further  claims  thereon  on  account  of 
the  decree  made  in  exoneration  of  Carr, 
■orety  on  the  ball  bond  of  one  Sutton,  and 
to  whom  Sutton,  as  principal,  with  Davis 
and  J.  M.  and  H.  O.  Myers,  as  sureties,  bound 
themselves  by  an  indemnifying  bond. 

On  Sutton's  failure  to' appear  his  default 
was  recorded,  and  the-  State,  on  September 
12,  1907,  had  Judgment  against  Carr  on  his 


recognizance  for  twenty  five  hundred  dollars, 
and  execution  awarded  thereon.  The  bill 
alleges,  as  the  fact  Is,  that  prior  to  said 
judgment  and  execution,  but  after  Sutton's 
default,  Carr,  on  January  19,  1907,  claiming 
to  be  a  creditor  of  Davis,  by  reason  of  said 
indemnity  bond,  Instituted  suit  against  him 
and  his  son  Edward  R.  Davis,  to  set  aside  as 
voluntary  and  fraudulent,  a  certain  deed 
alleged  to  have  been  made  by  father  to  son, 
but  not  recorded,  and  to  require  defendants, 
out  of  the  property  conveyed,  to  contribute 
the  full  share  of  Rezln  C.  Davis,  in  satisfftc- 
tiOD  of  the.  penalty  in  said  bail  bond,  ia  ex- 
oneration of  said  Carr,  and  that  said  deed 
be  held  void  as  to  so  much  of  said  penalty, 
and  for  general  relief. 

The  bill  further  alleges  that  pending  this 
suit,  and  after  lis  pendens  recorded  by  Carr, 
plaintiff  purchased  the  property  from  Davis, 
at  the  price  of  thirty  five  hundred  dollars, 
paid  and  agreed  to  be  paid  as  follows:  to 
Rezln  C.  Davis,  cash  $100.00;  to  Guy  0. 
Davis,  a  vendor's  lien  on  the  property,  $1,- 
326.00;  to  Strecker  Brothers  Ca,  $1,000.00, 
secured  by  a  deed  of  trust  on  the  property; 
to  F.  M.  Davisson,  constable,  $300.00,  the 
amount  of  a  Judgment  and  execution,  con- 
stituting also  a  lien  on  the  property,  and  for 
the  balance  executed  to  Rezln  CT.  Davis  his 
note  due  April  1, 1908,  for  $756.60,  subject  to 
the  following  condition,  namely,  that  If  said 
property  should  become  liable  to  the  payment 
of  said  bond  executed  by  said  Rezln  C. 
Davis  and  others  to  said  Carr,  or  to  the  pay- 
ment of  any  part  thereof,  that  then  he  should 
apply  the  amount  of  said  note,  or  so  much 
thereof  as  should  be  necessary  to  pay  off  and 
liquidate  such  liability  or  claim,  and  all  the 
costs  and  liabilities  incurred  by  him  in  de- 
fending his  title  to  said  property. 

The  bUl  further  alleges  that  in  another  suit 
brought  by  Carr  against  Davis  and  his  son 
Charles  H.  Davis,  to  set  aside,  on  the  same 
ground,  another  deed  from  father  to  son, 
and  resulting  in  a  like  decree  and  sale  of  the 
property  conveyed,  Carr  had  realized  the  sum 
of  $1,068.00,  then  remaining  in  the  hands  of 
the  special  commissioner,  and  that  this  sum 
together  with  the  $460.00  cash  payment  made 
by  plaintiff  to  said  special  commissioner, 
making  in  all  the  sum  of  $1,618.00,  realized 
by  Carr,  was  more  than  Davis'  Just  propor- 
tion of  the  decree  against  the  sureties  in 
said  indemnity  bond;  and  that  as  the  money 
realized  from  the  sale  of  the  property  convey- 
ed by  Davis  to  his  son  Charles  H.,  without 
consideration,  was  first  liable,  and  plalntlfl 
had  already  paid  to  said  commissioner 
enough  to  make  up  Davis'  pro  rata  share  of 
said  liability,  and  had  paid  incidental  ex- 
penses in  defending  his  title,  beyond  the 
amount  of  his  note  given  Davis  for  balance 
of  purchase  money,  he  was  entitled,  under 
the  terms  of  his  contract,  to  the  surrender 
of  his  two  notes  given  said  special  ccnnmis- 
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sioner,  and  to  a  deed  from  him  for  the  proi>- 
crty ;  and  for  the  further  reason  alleged  and 
about  to  be  stated,  that  Carr  by  his  conduct 
had  released  J.  M.  and  H.  G.  Myers,  Davis" 
co-sureties,  and  had  thereby  also  released 
him  pro  tanto  from  liability  on  said  bond 
and  the  decrees  thereon. 

And  as  further  evidencing  the  release  of 
said  Myerses  the  bill  further  alleges,  that 
upon  appeal  by  them  from  the  final  decree  in 
another  cause  of  Carr  against  Sutton,  Davis, 
and  them,  of  October  28,  1909,  adjudging  said 
Sutton  and  wife  Insolvent,  and  Davis  and  the 
sal^  Myerses  liable  to  pay  the  State  the 
amount  of  the  Judgment  aforesaid  against 
Carr,  in  exoneration  of  said  Carr,  and  decree- 
ing also  that  they  pay  the  same  to  the  State 
for  that  purpose,  this  court,  Carr  ▼.  Sutton, 
70  W.  Va.  417,  74  S.  E.  239,  reversed  that  de- 
cree, and  because  of  Carr*s  neglect  to  perform 
the  obligation  of  his  own  bond,  as  shown  by 
the  record,  thereby  -adjudged  that  appellants 
were  also  entitled  to  be  discharged  from  their 
bond,  and  further  decreeing  that  the  decree 
appealed  from  be  reversed  as  to  said  ap- 
pellants, and  that  as  to  them  the  bill  be 
dismissed. 

Wherefore,  plaintiff  further  alleged,  that 
notwithstanding  said  decree  stood  unreversed 
as  to  Davis,  who  did  not  Join  in  said  appeal, 
and  who  is  now  insolvent,  and  notwithstand- 
ing the  two  subsequent  decrees  against  him 
in  the  other  suits,  Davis  was  thereby  dis- 
charged pro  rata  from  all  liability  to  Carr 
on  said  indemnity  bond,  and  the  decrees 
thereon  as  aforesaid;  and  that  as  Davis' 
one  third  liability  thereon  had  already  been 
discharged  by  the  sales  and  purchases  of  his 
land  aforesaid,  plaintiff  was  entitled  to  a 
decree  surrendering  his  two  notes  and  to  a 
deed  for  the  land  from  said  special  commis- 
sioner. 

To  this  bill  Carr  pleaded  former  adjudica- 
tions, binding  appellant  and  Davis,  namely, 
the  decree  aforesaid,  reversed  here  upon  the 
appeal  of  the  Myerses,  the  decree  in  the  suit 
of  Carr  against  Davis,  in  which  appellant 
purchased  a  part  of  the  Davis  property,  and 
lastly,  the  decree  upon  the  petition  of  appel- 
lant filed  in  said  cause,  pronounced  before 
said  decree  of  reversal,  and  dismissing  the 
Myerses  from  the  suit,  denying  appellant  sub- 
rogation to  the  lien  of  Guy  C.  D^vis  paid  by 
him  as  aforesaid,  and  as  a  credit  on  his  said 
■notes. 

[1]  In  our  opinion  the  decree  on  appellant's 
said  petition,  not  appealed  from,  was  not  an 
adjudication  on  the  merits  of  the  bill  now  be- 
fore us.  That  petition  presented  only  the  claim 
of  appellant  to  be  subrogated  to  the  rights  of 
Guy  C.  Davis,  a  very  different  question  from 
the  one  presented  by  his  present  bill.  The 
question  now  is  whether  th6  decree  of  this 
court  reversing  the  decree  below,  and  ab- 
solving the  Myerses,  Davis'  co-sureties,  pro- 
nounced subsequently  to  the  several  decrees 
pleaded  and  relied  on,  is  conclusive  of  plain- 
tiff's rights  In  the  premises. 


After  a  careful  consideration  of  the  facta, 
and  the  authorities  on  the  subject,  we  have 
reached  the  conclusion,  that  Davis  is  not 
estopped  by  either  or  all  of  said  former 
decrees.  If  Davis  was  not  concluded  thereby, 
appellant  cannot  be,  for  he  stands  in  the 
former's  shoes.  The  record  shows  that  ap- 
pellant paid  full  value  for  the  property  pur- 
chased from  Davis,  and  if,  as  he  alleges,  and 
the  fact  may  be,  he  has  by  his  cash  payment 
to  the  special  commissioner,  and  costs  and 
expenses  incurred  in  defending  his  title,  paid 
off  his  note  given  Davis  for  the  balance  of 
purchase  money,  any  surplus  arising  from  the 
sale  by  the  special  commissioner  would  be 
going  to  Davis,  and  as  appellant  would  be  en- 
titled to  that  money,  by  right  of  subrogation, 
he  would  also  be  entitled  to  a  surrender  and 
cancellatlcm  of  his  notes,  and  to  a  deed  from 
the  special  commissioner,  as  prayed  for  in 
his  bilL 

[2]  But  has  Davis  been  discharged  pro 
rata,  or  pro  tanto,  by  the  decree  absolving 
the  Myerses  and  dismissing  them  out  of  the 
suit?  We  are  of  opinion  that  he  has  been. 
While  Davis  was  informed  by  the  record  of 
the  defenses  interposed  by  the  Myerses  in 
that  cause,  the  decree  below  had  denied  them 
relief  thereon,  and  appellant  did  not  know, 
at  the  time  of  the  decrees  pleaded  in  estop- 
pel, that  Carr  by  his  conduct,  as  decided  in  ■ 
Carr  v.  Sutton,  supra,  had  in  fact  and  in 
law  discharged  the  Myerses,  and  thereby  de- 
prived Davis  of  his  right  of  contribution 
Against  them.  In  absolving  the  Myerses  in 
the  case  Just  cited,  we  applied  the  general 
equity  rules  applicable  as  between  creditor 
and  sureties,  depending  on  no  statute,  but 
prevailing  at  the  common  law.  Many  deci- 
sions, particularly  the  older  decisions  of  the 
courts,  seem  to  hold  that  any  act  of  the  cred- 
itor absolving  one  or  more  of  several  sure- 
ties operates  a  discharge  of  all,  and  our  stat- 
ute, chapter  101,  Code  1013,  enacted  for  the 
relief  of  sureties,  and  particularly  section  2, 
serial  section  4394,  thereof,  seems  to  go  to 
that  extent,  at  least  in  cases  falling  strictly 
within  its  provisions. 

In  the  case  at  bar,  however,  we  take  cog- 
nizance of  the  fact  that  Davis  did  not  appeal, 
and  that  at  least  two  decrees  stand  against 
him  in  the  several  suits  above  referred  to. 
In  view  of  these  facts  appellant's  counsel  do 
not  contend  that  Davis  has  been  wholly  ab- 
solved from  liability  to  Carr,  but  pro  tanto 
only  and  to  the  extent  that  he  has  been  in- 
jured by  the  conduct  of  Carr  in  his  right  of 
contribution  against  his  co-suretlee  absolving 
them. 

That  Davis  has  been  absolved  to'  the  ex- 
tent of  two  thirds  of  the  decree  against  him 
and  his  co-sureties,  we  find  well  established 
by  the  following  authorities  cited  and  relied 
on  by  counsel,  namely,  Hewitt  v.  Adams 
(Va.)  1  Pat  &  H,  34;  Booth  v.  Klnsey,  8 
Grat  (49  Va.)  660;  Wright  v.  Stockton,  6 
Leigh  (82  Va.)  153;  Brandt  on  Suretyship  & 
Guaranty  (3d  Ed.)  section  439;   1  Story  £q. 
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Jur.  aSth  Ed.)  sections  325,  495  to  49Sa,  In- 
clusive; Waggener  v.  Dyer,  11  Leigh  (38 
Va.)  384-391;  27  Am.  &  Eng.  Ency.  Law,  527. 

But  it  Is  strenuously  Insisted  on  bebalf 
of  Carr  that  because  of  the  several  decrees 
against  Davis  and  his  co-sureties  he  Is  coo- 
eluded  by  those  adjudications.  But  the  law 
seems  to  be  otherwise.  Bonghner  v.  Hall, 
24  W.  Va.  249,  250;  Wayland  v.  Tucker,  4 
Gnit  (46  Va.)  267,  50  Am.  Dec.  76. 

And  it  has  been  held  also  by  high  author- 
ity that  a  surety  against  whom  Judgment 
has  been  taken  will  be  discharged,  at  least 
pro  tanto,  by  the  successful  appeal  of  his  co- 
sorety.  Myers  ▼.  Farmer,  52  Iowa,  20,  2  N. 
W.  672;  27  Am.  &  BJng.  Ency.  Law,  527.  And 
Bougbner  T.  Hall,  supra,  holds.  In  effect, 
tbat  equity  will  In  cases  like  this  interfere 
by  Injunction  to  stay  the  collection  by  the 
creditor  from  the  surety  of  a  greater  amount 
than  he  Is  equitably  bound  for,  upon  the 
principles  herein  enunciated. 

As  appellant  obtained  good  title  to  the 
property  purchased  by  him  from  the  defend- 
ant Davis,  subject  to  the  suit  of  Carr  against 
bim,  and  upon  satisfying  the  balance  Justly 
dne  Carr  from  Davis  he  will  be  entitled  un- 
der the  decree  of  sale  and  purchase  by  him 
In  said  cause  to  the  surrender  of  his  notes 
given  for  the  deferred  payments  of  purchase 
money,  and  to  a  deed  from  the  special  com- 
missioner for  the  property,  we  reverse  the 
decree  appealed  from,  and  remand  the  cause 
for  adjustment  and  settlement  of  the  ac- 
counts between  the  parties  in  accordance 
herewith,  and  for  further  proceedings  to  be 
had  herein  in  accordance  herewith,  and  fnr- 
Oier  according  to  rules  and  principles  gov- 
erning courts  of  equity. 

LYNCH,  J.,  absent 


(76  W.  Va.  148) 
DICKINSON,   Sheriff,  v.  NEW  RIVEE  ft 
POCAHONTAS  CONSOL.  COAL  CO. 
(No.   2582.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  6,  IdlS.) 

(Syttalut  by  th«  Court.) 

1.  BAII.B0AD8   «=>Se9  —  Operation— Chil- 
DBBN  or  Coal  Mine  BiiPLOrta— Ddtt  or 

COMPANT. 

Ordinarily  a  coal  mining  corporation  ia 
under  no  duty,  in  the  bandline  of  its  coal  cars 
•nd  motors  on  its  private  railway  between 
the  month  ot  the  mine  and  its  yards  or  tipple, 
to  keep  a  lookout  for  children  of  employes  on 
mch  track,  even  thongh  they  reside  in  the  com- 
pany's bonsea  on  its  premises  and  near  the 
track. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i|  1269-1262;  Dec.  Dig.  <»:9369.] 

2.  RAILBOAnS    «=»356— OPKBATIOR— CHTLnBEN 

OP  Coal  Mink  Eufloy£»— Use  op  Tkaokb 

— Licensees. 

If  the  use  of  such  track  is  not  expressly 
or  impliedly  made  incidental  to  the  use  of  the 
boose  or  measurably  appurtenant  thereto,  chil- 


dren mnlsing  use  of  the  track,  with  knowledge 
of  the  company,  are  bare  licensees. 

(Ed.  Note.— For  other  cases,  see  Railroadu, 
Cent  Dig.  $g  1220-1227, 1235;  Dec.  Dig.  «=av.  I 

Miller,  J.,  dissenting. 

Error  to  Circuit  Court,  Fayette  <3ounty. 

Action  by  R.  H.  Dickinson,  sheriff,  etc., 
against  the  New  River  &  Pocahontas  Con- 
solidated Coal  Company.  Judgment  for  de- 
fendant, and  plalntlif  brings  error.  Affirmed. 

Osenton  ft  Horan,  of  Fa;yettevUIe,  for 
plaintiff  in  error.  Dillon  ft  Nuckolls,  of  Fay- 
etteville,  for  defendant  In  error. 

POFFENBABGER,  J.  Regarding  the  de- 
murrer to  the  declaration  in  this  action  as 
having  been  well  taken,  the  court  sustained 
it  and  entered  a  Judgment  of  dismissal,  to 
which  the  plaintiff  obtained  a  writ  of  error. 

Plaintiff's  decedent,  a  child  about  18 
months  old,  was  run  over  an^  kUled  on  the 
defendant's  railway  track  leading  from  the 
mouth  of  the  mine  to  the  coal  yard,  by  a 
train  of  empty  cars  pushed  by  an  electric 
motor.  Many  of  the  numerous  employes  of 
the  company,  foremen,  mechanics,  miners, 
motormen,  brakemen,  and  other  laborers 
resided  in  houses  provided  by  the  defendant 
on  its  property,  and  situated  near  the  mining 
railway  track.  In  each  of  the  four  counts 
of  the  declaration  these  facts  are  set  forth 
in  connection  with  the  following  allegation: 

"It  then  and  there  became  and  was  necessary 
for  such  employes  and  their  families  to  pass 
and  repass  over  the  property  of  the  defendant 
and  said  railroad  trades  in  going  from  their 
homes  to  and  from  their  work  and  to  and  from 
the  offices  and  company  store  of  defendant,  and 
pass  and  repass  over  said  property  of  defendant 
and  said  reread  tracks  for  other  purposes  in 
the  performanoe  of  their  duties  as  such  em- 
ployes." 

The  first  count  charges  the  defendant, 
through  the  action  of  the  mortorman  in 
charge  of  its  motor  with  four  empty  cars  at- 
tached thereto,  with  having  negligently  and 
carelessly  run  over  and  killed  the  decedent : 
the  second,  negligence  in  the  failure  to 
maintain  a  lookout  for  persons  rightfully  on 
the  track.  Including  the  decedent ;  the  third. 
negligence  in  the  failure  to  provide  safe, 
sound,  and  suitable  machinery  and  appli- 
ances for  the  operation  of  the  railway ;  and 
the  fourth,  negligence  In  the  failure  to  keep 
a  proper  lookout,  in  view  of  the  open  and 
unguarded  condition  of  the  track.. 

[1 ,  2]  The  order  of  dismissal  does  not  dis- 
close the  ground  of  the  court's  action,  but 
It  is  said,  in  argument,  the  principle  declared 
in  Martin  v.  Hughes  Creek  Coal  Co.,  70  W. 
Va.  711,  75  8.  B.  60,  41  U  R.  A.  (N.  S.)  264. 
Ann.  Cas.  1914A,  668,  was  applied  to  the  facts 
alleged  and  regarded  as  precluding  recovery 
thereon.  The  facts  susceptible  of  proper  de- 
velopment in  a  trial  under  this  declaration 
are  very  similar  to  those  found  in  the  Mar- 
tin Case.  The  child  for  whose  alleged 
wrongful  death  that  action  was  Instituted 
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was  a  member  of  a  family  Uvlng  in  a  bouse 
about  150  feet  distant  from  the  track.  The 
miners  lived  In  houses  located  on  both  sides 
of  the  track,  and  their  families  visited  across 
It  Here  it  Is  alleged  the  hoosee  v^ere  lo- 
cated near  the  track,  and  that  the  employes 
and  their  families  of  necessity  passed  over 
it,  going  from  their  homes  to  their  work  and 
the  offices  and  store  of  the  company  and  re- 
turning, and  for  other  purposes  In  the  per- 
formance of  their  duties  as  employes  and 
servants.  But,  as  the  18  months  old  child, 
for  whose  death  this  action  was  brought, 
could  not  have  been  a  servant  or  employe 
having  occasion  to  go  to  and  return  from 
work,  or  any  business  at  the  company's  store 
and  offices,  it  was  obviously  not  within  the 
neceffidty  predicated  of  employes  and  fam- 
ilies, and  the  court  properly  tested  the  suf- 
ficiency of  the  declaration  by  the  principle 
enunciated  in  the  Martin  Case.  If  the  dec- 
laration had  made  the  use  of  the  track  an 
Incident  to  the  occupancy  and  use  of  the 
house  in  which  the  family  of  the  defendant 
resided,  or  the  track  measurably  an  appur- 
tenance thereto,  and  so  brought  It,  expressly 
or  Impliedly,  within  the  contract  between 
the  father  of  the  child  and  his  employer,  the 
case  would  have  fallen  within  the  principle 
applied  In  Smith  v.  Sunday  Creek  C!oal  Ca, 
82  S.  K.  60S.  But  it  docs  not  do  so.  The 
necessity  of  use  of  the  track  Is  limited  to 
persons  going  to  and  returning  from  work 
and  business  at  the  store  and  offices  of  the 
defendant  In  the  argument  the  soundness 
of  the  conclusion  announced  in  the  Martin 
Case  Is  therefore  correctly  treated  and  re- 
garded as  the  sole  questton  raised  by  the  de- 
murrer. 

Out  of  the  dominion  and  use  of  private 
property  incident  to  the  ownership  thereof, 
limited  only  by  the  right  of  the  property  of 
others  to  freedom  from  Injury  by  such  use, 
springs  the  principle  of  Immunity  from  lia- 
bility for  injures  to  trespassers  and  bare  li- 
censees. Only  upon  the  highest  and  most  Im- 
perious considerations  is  this  right  of  domin- 
ion and  use  limited.  Hie  value  of  property 
lies  In  Its  utility.  But  for  Its  varied  uses 
and  adaptability  it  would  be  worthless. 
Freedom  of  use  of  property  Is  property  Itself. 
It  Is  an  Inherent  element  thereof.  With 
great  caution,  therefore,  courts  and  Legis- 
latures impose  restraints  upon  its  use,  and 
none  are  ever  laid  upon  it  without  careful 
definition  of  their  extent  Powell  v.  Bentley 
&  Gerwig,  34  W.  Va.  804,  12  S.  E.  1085,  12 
L.  R.  A.  S3 ;  Chambers  v.  Cramer,  49  W.  Va. 
395,  38  S.  E.  691,  54  L.  R.  A.  545;  McGregor 
V.  Camden,  47  W.  Va.  193,  34  S.  E.  936; 
Wilson  V.  Phoenix  Powder  Co.,  40  W.  Va. 
413,  21  S.  B.  1035,  52  Am.  St  Rep.  890;  Pope 
T.  Bridgewater  Gas  Co.,  62  W.  Va.  252,  43 
S.  E.  87;  Coal  Oo.  v.  Conley  &  Avis,  67  W. 
Va.  129,  67  S.  B.  613;  Griffin  v.  Coal  Co., 
59  W.  Va.  480,  53  S.  B.  24,  2  li^  R.  A.  (N.  S.) 
1115;  Velth  v.  Hope  Salt  Ca,  51  W.  Va. 
96,  41  S.  R  187,  57  li.  E.  A.  410;   Walker  v. 


Strosnlder,  67  W.  Va.  "89,  67  S.  E.  1087,  21 
Ann.  Cas.  1;  Fellows  v.  Charleston,  62  W. 
Va.  665,  59  S.  B.  623,  13  I*  R.  A.  (N.  S.)  737, 
125  Am.  St  Rep-  990,  13  Ann.  Cas.  1185; 
Fruth  V.  Charleston,  84  S.  B.  105.  Under  the 
police  power  of  the  state,  the  Legislature 
may  Impose  limited  restraints  upon  the  use 
of  private  property.  In  the  form  of  regula- 
tions thereof,  and  may  authorize  municipal 
corporations  to  do  so;  but  the  Constitution 
Itself  withholds  from  the  Legislature  power 
to  deprive  the  citizen  of  his  property  or  its 
use,  except  for  pabUc  purposes  and  on  pay- 
ment of  compensation.  The  commm  law  im- 
poses an  obligation  upon  the  property  owner 
to  use  it  in  such  manner  as  not  to  Injure 
that  of  another  person;  but  this  obligation 
is  in  favor  of  other  property,  not  persons 
disassociated  from  the  property.  The  stran- 
ger's right  under  this  principle  pertains  to 
his  property  and  the  enjoyment  and  use 
thereof,  not  his  person.  State  t.  Ehrlick, 
65  W.  ya.-700,  64  S.  B.  935,  28  L.  R.  A. 
(N.  S.)  691.  This  right  of  dominion  and  use, 
however,  cannot  be  made  a  shield  or  cover 
for  malicious  acts  on  the  part  of  the  owner. 
Townsend  v.  Wathem,  9  East  281;  Conrad 
V.  Railway  Co.,  64  W.  Va.  176,  61  S.  B.  44, 
16  L.  R.  A.  (N.  S.)  1129. 

To  strangers  on  their  lands  without  right 
owners  owe  no  duty  except  abstention  from 
Intentional  injury  to  them.  Such  persons 
are  classified  as  trespassers  and  bare  li- 
censees. They  cannot  recover  for  injury  by 
reason  of  excavations,  defects  in  premises, 
contact  with  running  machinery,  or  the  llke^ 
for  the  proprietor  owes  them  no  active  duty. 
So  long  as  be  does  them  no  intentional  Uti- 
jury,  he  is  not  liable  for  anything  that  may 
befall  them.  Conrad  v.  Railroad  Co.,  dted; 
Smith  V.  Sunday  Creek  Co.,  cited;  Wilson 
V.  Improvement  Co.,  69  W.  Va.  778,  787,  73 
S.  B.  64,  45  Ia  R.  A.  (N,  S.)  271,  Ann.  Cas. 
1913B,  791.  Buswell,  Per.  InJ.  |  65;  Blge- 
low's  Lead.  Cas.  on  Torts,  p.  697;  note  Kin- 
kead  on  Torts,  |  318.  In  its  strictness,  the 
rule  of  liability  to  strangers  coming  upon 
the  property  of  the  owner  accords  with  the 
general  principles  above  adverted  to.  Ordi- 
narily only  those  who  come  upmi  his  prem- 
ises on  business,  in  some  sense  of  the  term, 
may  hold  him  to  the  duty  of  care  and  cau- 
tion, for  their  safety.  There  must  be  an 
Invitation  to  come  upon  some  matter  or  oc- 
casion of  material  interest  or  benefit  to  him. 
Those  who  come  for  mere  gratification  of 
their  own  curiosity,  or  other  considerations 
exclusively  personal  to  themselves,  are  not 
within  the  protection  of  the  rule.  Plummer 
V.  Dill,  156  Mass.  426,  31  N.  E.  128,  32  Am. 
St.  Rep.  463;  Campbell  v.  Portland  Su.Erar 
Co.,  62  Me.  552,  16  Am.  Rep.  503;  Parker 
V.  Publishing  Co.,  69  Me.  173;  Pomponio  v. 
Railroad  Co.,  66  Conn.  528,  34  Atl.  491.  32  L. 
R.  A.  530,  50  Am.  St  Rep.  124.  In  the  ab- 
sence of  maliciousness  or  intentional  injury, 
our  decisions  recognize  no  distinction  l)e- 
tween  acts  of  commission  and  omission  on 
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the  part,  of  the  .owner,  In  casee  of  Injuries 
to  trespassers  and  licensees.  Coilrad  ▼.  Rail- 
road Co.,  cited;  Utbermohlen  v.  Bogg's  Run 
Co.,  60  W.  Va.  467,  40  S.  B.  410,  65  L.  R.  A. 
911,  88  Am.  St.  Rep.  884.  In  the  former  case, 
the  In jnry  was  wrought  by  a  tnmtable,  when 
not  running,  nor  In  actual  use  by  the  rail- 
road company.  In  the  latter,  It  was  inflicted 
by  a  machine  in  use  and  running  at  the 
time  of  the  Injury.  Nor  Is  the  obligation 
Tarled  by  the  character  of  the  trespasser. 
Infants  stand  on  the  same  footing  as  adults. 

From  the  operation  of  this  general  rule, 
no  class  of  property  owners  other  than  rail- 
road companies  has  been  excepted,  and  It 
was  extremely  difficult  to  find  any  principle 
npon  which  they  could  be  taken  out  of  it, 
to  the  extent  of  requiring  them  to  keep  a 
reasonable  lookout  for  trespassers  ".id  11- 
eensees  on  their  tracks  at  places  othor  than 
pnbllc  crossings.  This  has  been  done,  how- 
ever, and^  In  Justification  of  the  court's  ac- 
tion In  dcdng  so.  Judge  Brannon  said  in 
Ounn  T.  Railroad  Co.,  4&  W.  Va.  676,  680, 
26  S.  E.  646,  647  (36  L.  R.  A.  676): 

"The  public  Interest  and  necessity,  not  mere- 
ly the  company's,  demand  that  die  company 
have  Bole  poesession  of  its  track;  but,  as  peo- 
ple live  and  move  along  the  route,  tbey  do  go 
npon  the  track;  children,  In  their  thonghtless- 
ness"  often  "wander  npon  it;  and  sheer  necea- 
■i^  calls  for  such  care  as  is  exacted  by  this 
rule." 

Judge  Holt's  obserratian  upon  the  same 
snbject,  in  Gunn  v.  Railroad  Co.,  36  W.  Va. 
165,  176,  14  S.  B.  465,  468  (32  Am.  St  Rep. 
842),  is  in  part  as  follows: 

"Again,  that  acme  one  shall  always  be  on  the 
lookout  on  a  running  train  is,  from  its  nature, 
and  as  shown  by  experience,  one  of  the  most 
important  safeguards — indispensable.  In  fact, 
for  the  passenger  on  the  going  train  as  well  as 
the  passenger  on  the  coming  train;  for  those 
off,  as  well  as  those  on  the  train.  The  enforce- 
ment of  such  lookout  is  so  imperative,  on  the 
ground  of  public  policy,  that  the  law  may  Im- 
pose it  as  a  dnty,  due  to  one  who  may  himself 
be  in  the  wrong." 

This  denial  to  railroad  companies  of  the 
Immunity  accorded  by  law  to  other  prop- 
erty owners,  and  imposition  upon  them  of 
duties  toward  trespassers  and  bare  licensees, 
to  which  other  property  owners  are  not 
subjected,  are  clearly  based  upon  the  pecul- 
iarities of  their  property,  their  methods  of 
business,  and  their  relation  to  the  public. 
"Whether  these  facts,  circumstances,  and 
considerations  justify  the  discrimination,  we 
need  not  Inquire.  It  suffices  to  show  that 
railroad  comi>anies,  as  property  owners,  have 
been  put  in  a  class  distinctively  their  own. 

The  process  of  reasoning  by  which  this 
discrimination  has  been  effected  cannot  oon- 
elstently  be  applied  to  coal  companies.  They 
owe  no  dnty  to  passengers  and  shippers  such 
as  the  exercise  of  care  in  the  operation  of 
their  engines  and  appliances.  They  handle 
their  own  property,  and  soefa  loss  as  may  be 
occasioned  by  unskillful  or  careless  manage- 
ment of  their  works  is  their  own.    No  other 


person  has  any  Interest  In  it  and  it  does 
not  concern  the  public.  They  do  not  operate 
long  stretches  of  track,  running  through  all 
sorts  of  communities  and  exposed  to  con- 
stant invasion  by  trespassers  and  licensees. 
There  is  no  substantial  ground  upon  which 
their  property  and  business  can  be  distin- 
guished from  those  of  other  companies  and 
individuals  generally.  Any  ground  upon 
which  they  could  be  denied  the  immunity 
of  the  general  rule  would  be  applicable  to 
aU  other  classes  of  owners  and  result  In  the 
abrogation  of  the  rule  itself. 

The  fallacy  of  the  argument  in  support  of 
the  writ  of  error  lies  In  the  assumption  that 
every  moral  wrong  is  a  legal  one,  giving  a 
right  of  action  for  damages.  There  is 
moral  wrong,  even  cruelty  and  Inhumanity, 
In  the  doing  of  many  things  which  the  law 
does  not  prohibit,  and  In  the  failure  to  do 
many  things  which  the  law  does  not  require. 
Such  acts  and  duties  are  not  legally  probil)- 
Ited  or  Imposed,  because  to  prohibit  or  im- 
pose them  would  be  Inconsistent  with  legal 
rights  on  the  part  of  the  actors  which,  in 
the  opinion  of  mankind,  It  would  be  unwise 
to  impair  or  burden,  such  as  rights  of  prop- 
erty and  personal  liberty.  The  law  does 
not  assume  to  regulate,  govern,  or  control 
the  conduct  of  men  In  all  respects,  but  only 
so  tar  as  the  common  good  Is  deemed  to  le- 
qoire  it. 

Our  re-examlnatlon  of  the  principle  of 
the  Martin  Case  confirms  and  strengthens, 
rather  than  weakens,  our  conviction  of  its 
correctness.  Hence  we  affirm  the  Judgment 
complained  of. 

MILLER,  i.,  dissents.    LYNCH,  J.,  absent. 

■-^^  (76  W.  Va.  164) 

HUNT15R  V.  JOHNSON. 

(Supreme  Court  of  Appeals  of  West  Virginia 

April  6,  1915.) 

fSyUabui  Iv  the  Court.) 
Tbial  «a,  139— Dibkction  of  Vebdict— Evi- 

OKNCE. 

The  court  can  not  properly  direct  a  verdict 
against  a  party  where  the  evidence  in  the  case 
would  support  a  verdict  in  bis  favor  If  returned 
by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {|  332,  333.  3-38-^41.  366;  Dec.  Dig.  «s» 
139.] 

Error  to  Circuit  Court  Monroe  County. 

Action  by  Carter  B.  Hunter  against  A.  B. 
Johnson.  Judgment  for  defendant  and  plain- 
tiff brings  error.  Reversed,  and  new  trial 
awarded. 

G.  A.  Birercomb,  B.  U  Cflark,  of  Union, 
and  R.  Kemp  Morton,  of  Charleston,  for 
plaintiff  in  error.  B.  F.  Duolap,  of  Hinton, 
John  W.  Arbuckle,  of  Lewlsburg,  and  Jao.  L. 
Rowan,  of  Union,  tbr  defendant  in-  error. 

ROBINSON,  P.  Tills  is  an  action  to  re- 
cover damages  for  alleged  deceit  by  the  de- 
fendant in  the  sale  of  bank  stock  to  the  plaln- 
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tier.  It  is  similar  to  Lowance  v.  Jobnson, 
S4  S.  E.  937,  decided  here  on  writ  of  error 
at  tbis  term.  In  eacb  case  the  defendant  is 
the  same  person,  some  of  the  same  stock  is 
involTed,  and  the  facts  ha^e  much  similarity, 
lu  the  case  at  hand,  after  the  evidence  on  be- 
half of  both  parties  had  been  introduced, 
the  court  directed  a  verdict  for  the  defend- 
ant 

Upon  a  review  of  the  record  we  are  of 
opinion  that  the  trial  court  erred  In  directing 
a  verdict  The  case  was  one  for  Jury  deter- 
mination under  the  evidence.  The  basic 
question  to  be  determined  was  whether  the 
plaintiff  was  deceitfully  Induced  by  the  de- 
fendant to  buy  the  stock.  This  was  deter- 
minable from  so  many  conflicting  facts  and 
circumstances,  and  so  dependent  in  some  par- 
ticulars on  the  credibility  of  witnesses  testi- 
fying before  the  Jury,  that  the  case  was  pe- 
culiarly one  for  Jury  finding.  From  the  facts 
and  circumstances  proved  and  by  the  draw- 
ing of  neasonable  Inferences,  the  Jury  would 
have  been  warranted  in  finding  that  the  de- 
fendant willfully  deceived  the  plaintUI  as 
to  the  value  of  the  stock,  and  Induced  blm 
to  buy  the  same  by  fraudulent  misrepresenta- 
tion of  material  facts  in  relation  thereto. 
In  determining  this,  they  wer«  the  Judges 
whether  there  was  such  a  difference  in  the 
knowledge,  experience,  and  situation  of  the 
two  parties  as  to  enable  the  one  to  take  ad- 
vantage of  the  other  unlawfully,  whether  the 
plaintiff  relied  solely  on  the  defendant's  rep- 
resentations, and  whether  ordinary  prudence 
required  the  plaintiff  to  test  the  truth  of  the 
representations  made  to  him.  They  were  the 
Judges  of  other  questions  arising  on  the  evi- 
dence. 

We  do  not  say  that  the  Jury  should  have 
found  for  the  plaintiff.  We  can  not  consti- 
tute ourselves  Jurors — triers  of  pure  fact 
What  we  mean  Is  that  under  the  lew  the  evi- 
dence would  have  supported  a  verdict  for  the 
plaintiff  If  the  case  had  been  properly  submit- 
ted to  the  Jury  and  they  had  found  one  In 
his  favor.  Where  the  evidence  Is  such  that 
it  would  support  a  verdict  for  a  party  if  one 
was  found  by  the  Jury  for  him,  the  trial  court 
can  not  direct  a  verdict  for  the  opposite  par- 
ty, though  a  verdict  returned  by  the  Jury  for 
the  latter  might  have  standing  under  the  evi- 
dence. "The  court  sbould  never  interfere  lii 
doubtful  cases  of  fact,  dependent  on  the 
credibility  of  witnesses  and  where  It  would 
not  be  Justified  In  setting  aside  the  verdict, 
it  matters  not  which  way  may  be  the  finding." 
White  V,  Hoster  Brevflng  Co.,  61  W.  Va.  262, 
41  S.  E.  181. 

It  Is  argued  that  because  tbe  plaintiff  be- 
came a  director  In  tbe  bank  after  tbe  pur- 
chase of  the  stock,  he  should  have  discover- 
ed the  alleged  fraud  sooner.  But  bow  can 
this  avail  when  he  sues  within  the  period 
of  limitation?  14  Amer.  &  E^g.  Enc.  of  Law, 
ITl. 


The  defendant's  cross-assignments  of  error 
are  not  well  taken.  The  declaration  is  sufil- 
clent,  and  the  evidence  complained  of  was 
properly  admitted. 

The  court  should  have  submitted  tbe  case 
to  the  Jury,  giving  them  by  Instructions  tbe 
well  settled  rules  of  law  applicable  In  the 
premises.  For  the  error  of  directing  a  y&e- 
dlct,  the  Judgment  must  be  reversed,  the  ver- 
dict set  aside,  and  a  new  trial  awarded. 


(76  w.  v«.  US) 

MANKIN  et  al.  v.  DICKINSON  et  aL 

(No.  2632.) 

(Supreme  Court  of  Appeals  of  West  Virxuiia. 

AprU  6,  1915.) 

(Syllabut  by  the  Court.) 

1.  Judges  «=>16— Sfeciai.  Judgb— SKi.KOTioiff 

BT    AOBEEHENT— VaUDITT. 

An  aereement  made  pursuant  to  section  U, 
chapter  112,  serial  section  4558,  Coda  1913,  se- 
lecting a  special  judge  to  try  a  cause,  purport- 
ing to  be  signed  by  counsel  for  all  the  parties, 
is  not  void  because  not  signed  by  a  guardian  ad 
litem  for  infant  defendants. 

[Ed.  Note.— For  other  cases,  see  Judges,  (jent. 
Dig.  §{  46,  53-59;   Dec  Dig.  «=>16.] 

2.  Equity  <8=3l53  —  Pi.eadino  —  Obioikax, 
Bcli^-Desiqnation  as  Cboss-Bux. 

Though  a  bill  be  styled  a  cross-bilL  it  will 
be  treated  for  what  it  really  is,  and  if  it  con- 
tains proper  matter  calling  for  tbe  relief  pray- 
ed for  it  will  l>e  treated  as  an  original  bill. 

[Ed.  Note.— For  other  cases,  see  Equity,  CJent. 
Dig.  g§  386-389 ;    Dec.  Dig.  <3=9l53.] 

3.  MOBTGAOEs  ®=332,  38  —  Deed  as  Secubitt 
—What  Constitutes. 

The  general  rule  is  that  though  land  be 
conveyed  by  debtor  to  creditor  by  deed  absolute, 
to  secure  the  repayment  of  a  loan,  but  with  « 
collateral  contract  for  the  repurchase  and  re- 
conveyance of  the  property,  the  deed  and  con- 
tract will  be  treated  as  a  mortgage  and  not  an 
absolute  conveyance.  But  the  deed  and  con- 
tract involved  in  this  case,  considered  in  con- 
nection with  the  objects  and  purposes  of  the 
parties,  as  disclosed  by  tbe  record,  and  their 
subsequent  transactions  and  dealings  relating  to 
the  property,  did  not  constitute  a  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  U  W-m,  84-84,  108-111;  Dec.  Dig. 
<8=>32,  38.] 

4.  Mobtqaoes  <»=>  838,  846  —  Sale  bt  Trus- 
tee— Injunction. 

Where  there  is  no  real  impediment  in  the 
way  of  tbe  trustee  in  the  execution  of  a  deed 
of  trust,  and  the  amount  of  the  debt  secured 
is  certain,  there  is  no  necessity  for  the  toustee 
to  resort  to  a  suit  to  remove  impediments,  or  to 
have  the  debt  adjudicated.  To  such  cases  the 
rules  applicable  to  creditors'  suits  and  the  like 
have  no  application.  Nor  will  a  sale  by  the 
trustee  in  such  case  be  enjoined  at  the  suit  of 
the  debtor  to  await  tbe  litigation  of  unrelated 
controversies  between  some  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {{  1026-1035,  1044;  Dec.  Dig.  «=> 
338,  346.1 

Poffenbarger,  J.,  dissentinf. 

Appeal  from  (Tircuit  Court,  Fayette  County. 

Suit  by  Cal  Mankln  and  others  against 
R.  H.  Dickinson,  administrator,  and  others. 
From  decree  for  plaintiffs,  defendants 
Woods  and  others  appeal.    Aitlrmed. 
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Miller  ft  BoLbltt  and  D.  W.  Taylor,  all  of 
Charleston,  for  appellants.  R.  T.  Hubbard, 
Jr.,  of  FayettevlUe,  for  appellees. 

MIUiER,  J.  Tbe  bill,  styled  a  cross-bill, 
was  filed  by  Bessie  Woods,  a  defendant  In 
the  original  suit,  after  final  decree  therein 
fulfilling  all  the  purposes  of  the  original  bill, 
but  which  decree  provided  that  nothing  there- 
in should — 

"in  any  way  preindlee  the  defendants,  LatieO. 
Woods,  Bessie  Woods  and  Sam  G.  Woods,  or 
either  of  tbem  as  to  any  rights  they  oi  either 
of  tbem  may  have  to  recoTer  against  the  defend- 
ant, Cal  Mankin,  with  reference  to  any  contro- 
versy that  may  exist  between  said  last  mention- 
ed parties  in  this  cause." 

The  joint  answer  of  these  and  other  de- 
fendants to  the  original  bill  alleged  a  series 
of  transactions  between  the  plaintiff  Mankin 
and  themselves  and  others,  out  of  which  It 
was  conceived  certain  rights  and  equities  be- 
tmeoi  them  remained  to  be  adjusted,  but 
they  were  not  pertinent  to  the  issues  present- 
ed by  the  original  bill,  as  the  court  evidently 
concluded,  and  there  was  no  prayer  for  re- 
lief against  Mankin  based  thereon.  Where- 
fore the  saving  in  their  favor  in  said  de- 
cree. 

From  the  decree  dismissing  the  so  called 
cross-bill,  and  denjing  plaintiff  any  relief 
tbereon,  she  has  api)ealed. 

[1]  The  first  point  made,  is  that  there  was 
error  in  the  selection  of  a  special  judge  to 
try  the  case.  The  selection  was  by  agree- 
ment purporting  to  be  signed  by  counsel  for 
all  the  parties  pursuant  to  secUon  11,  chap- 
ter 112,  serial  section  4668,  Code  1918.  Ap- 
pellant does  not  claim  that  the  agreement 
^vas  not  properly  signed  on  her  behalf,  but 
contjmds  that  it  is  void  because'  it  does  not 
appear  to  be  signed  by  the  guardian  ad  litem 
for  some  of  the  Infant  defendants,  heirs  of 
J.  D.  Woods,  plaintlfl's  father.  While  it  Is 
true,  as  held  in  Myers  v.  Myers,  6  W.  Va. 
360,  that  an  infant  defendant  can  only  ap- 
pear and  defend  by  g^nardian  ad  litem,  we  do 
not  think  that  rule  should  be  carried  to  the 
extent  of  denying  counsel  to  a  guardian  ad 
litem.  Tlie  contract  is  signed  by  counsel,  not 
only  for  the  adult  heirs  of  J.  D.  Woods,  in- 
cluding plaintiff,  but  also  for  all  the  other 
beirs  of  said  Woods.  The  guardian  ad  litem 
did  appear  and  defend  by  answer  in  proper 
person,  and  the  requirements  of  the  case  re- 
ferred to  were  thereby  fully  met.  It  is  not 
pretended  that  any  interests  of  the  infants 
srere  affected  by  the  supposed  error,  and  ap- 
pellant and  her  counsel  were  responsible  for 
the  signing  of  the  contract  on  behalf  of  the 
Infants.  We  do  not  think  this  point  has  any 
substantial  merit,  and  it  must  be  overruled. 
That  a  guardian  ad  litem  may  have  counsel 
seems  well  settled.  22  Cyc.  666;  Owens  v. 
Gunther,  75  Ark.  87,  86  &  W.  851,  5  Ann. 
Cas.  130,  and  note. 

[Jl  In  support  of  the  decree  it  is  interposed 
by  counsel  for  Mankin  that  a  cross-bill  can- 


not be  filed  after  (final  decree  and  the  «*n!l  of 
the  term,  and  considerable  argument  was 
submitted  orally  and  in  the  briefs  of  counsel 
on  this  point.  We  deem  the  point  inconse- 
quential. As  many  times  decided,  no  matter 
what  the  pleading  may  call  itself  it  will  be 
treated  in  equity  for  what  it  really  is,  and  if 
the  court  may  rightfully  do  so  it  will  be 
treated  as  an  original  bill.  Martin  v.  Smith, 
25  W.  Va.  679;  Pethtel  v.  McCullough,  49  W. 
Va.  520,  39  S.  B.  199;  Silman  v.  Stump,  47 
W.  Va.  641,  35  S.  B.  833;  Jones  v.  Crim  & 
Peck,  66  W.  Va.  301,  303,  66  S.  E.  367;  Mc- 
Lanahan  v.  Mills,  73  W.  Va.  246,  80  S.  B. 
351. 

[3]  The  first  ground  alleged  for  relief 
against  Mankin  is,  that  the  deed  made  by 
plaintiff  and  J.  D.  Woods  and  LuUe  O. 
Woods,  her  father  and  mother,  to  Mankin, 
March  25,  1907,  whereby,  in  consideration  of 
one  dollar  cash  In  hand  paid,  the  grantors 
conveyed  to  Mankin  a  certain  house  and 
lot  in  the  town  of  Oak  Hill,  Fayette  County, 
and  the  contract  executed  between  Mankin 
and  wife  and  Bessie  Woods  contemporane- 
ously with  the  making  and  delivery  of  said 
deed,  and  whereby  Mankin  and  wife,  in  con- 
sideration of  one  dollar  in  hand  paid,  thereby 
gave  and  granted  to  Bessie  Woods  the  exclu- 
sive right  to  re-purchase'  said  property,  in 
consideration  of  fourteen  hundred  dollars; 
and  the  actual  costs  of  any  additional  Im- 
provements, said  amount  to  be  paid  cash  in 
hand,  the  contract  to  be  void  after  t^velve 
months  from  date,  and  whereby  on  so  elect- 
ing, and  complying  with  the  terms  of  the  con- 
tract, Mankin  and  wife  covaianted  and 
agreed  to  make  and  deliver  to  her  a  deed  of 
general  warranty  for  said  lot,  constituted  to- 
gether a  mortgage  by  Bessie  Woods  and  oth- 
ers to  Mankin,  and  not  an  absolute  deed  of 
conveyance,  for  the  purpose  of  securing  re- 
payment to  him  of  certain  debts  and  liens 
existing  against  the  property,  estimated  at 
nine  hundred  dollars,  and  five  hundred  dol- 
lars represented  by  the  note  of  Mankin  to 
Bessie  Woods  executed  on  the  same  day. 

The  general  proposition  contended  for  by 
counsel  is  supported  by  the  numerous  deci- 
sions cited,  that  where  land  is  conveyed  by 
debtor  to  creditor,  to  secure  the  repayment  of 
a  loan  of  money,  and  the  borrower  makes  a 
deed  absolute  to  the  lender,  but  with  a  col- 
lateral contract  or  agreement  for  the  re-pur- 
chase of  the  property,  the  transaction  con- 
stitutes a  mortgage,  and  not  an  absolute  sale. 
Davis  V.  Demming,  12  W.  Va.  246;  Thncker 
V.  Morris,  62  W.  Va.  221,  43  S.  EX  141,  94  Am. 
St  Rep.  928;  Sadler  v.  Taylor,  49  W.  Va. 
104,  38  S.  E.  683;  Lawrence  ▼.  Du  Bois,  16 
W.  Va.  443;  Hoffman  v.  Ryan,  21  W.  Va. 
416;  Kyger  v.  Depne,  6  W.  Va.  288;  Klinck 
V.  Price,  4  W.  Va.  4,  6  Am.  Rep.  268 ;  Hurscy 
V.  Hursey,  56  W.  Va.  148,  49  S.  E.  367 :  Lls- 
key  V.  Snyder,  56  W.  Va.  610,  4©  S.  E.  515. 

But  do  the  pleadings  and  proofs  bring  this 
case  within  tb^  rule  of  those  decisions?    Ac- 
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cording  to  pleadings  and  proofs,  the  agree- 
ment, not  evidenced  by  any  writing  between 
the  parties,  was  that  Bessie  Woods,  In  whom 
the  legal  title  was  invested,  should  sell  and 
convey  the  property  to  Mankin,  and  assign 
to  him  a  certain  collateral  contract  relating 
to  one  of  the  liens  thereon,  and  that  in  con- 
sideration thereof  Manldn  should  assume  and 
pay  the  dfebts  and  liens  against  the  property, 
estimated  by  both  parties,  after  examining 
the  records,  to  be  about  nine  hundred  dollars; 
and  in  addition  pay  the  five  hundred  dol- 
lars ;  and  should  also  execute  an  option  con- 
tract to  reconvey  the  property  to  Bessie 
Woods  within  twelve  months  In  consideration 
of  fourteen  hundred  dollars  to  be  paid  him  in 
cash.  The  contract  so  executed  between  the 
parties  was  not  one  for  a  loan  of  money. 
The  proposition  to  Mankin  was  to  sell  him 
the  property  outright,  not  to  borrow  money. 
Kvldently  he  was  attracted  to  the  proposition 
because  of  the  opportunity  presented  to  make 
a  profit.  The  collateral  contract  assigned 
Mankin  was  one  between  J.  D.  Woods  and 
certain  of  the  other  heirs  of  S.  B.  Woods,  his 
father,  whereby  the  latfer  in  consideration 
of  the  agreement  of  the  former  to  keep  his 
mother,  agreed  to  release  to  him  their  inter- 
est in  a  deed  of  trust  debt  on  the  property 
in  favor  of  their  father,  the  late  Samuel  B. 
Woods,  and  to  procure  all  the  other  heirs  to 
also  release  their  interests,  and  thereby  re- 
lieve the  property  of  that  lien,  wlilch  at  the 
time  Mankin  purchased  It,  still  existed,  and 
was  one  of  the  debts  and  liens  which  with 
the  aid  of  said  collateral  contract  Mankin 
was  to  pay  oft  and  release. 

That  these  papers  were  not  intended  by 
the  parties  to  constitute  a  mortgage  is  es> 
tablished  l>eyond  controversy  by  the  subse- 
quent transactions  between  them.  It  is  al- 
leged and  proven  that  within  four  months 
after  the  date  thereof  Bessie  Woods  elected 
to  re-purchase  the  property,  and  did  so,  and 
that  In  compliance  with  the  terms  of  the  op- 
tion contract,  Mankin  and  wife,  as  directed 
by  her,  executed  and  delivered  to  Sam  C. 
Woods,  her  brother,  a  deed  of  general  war- 
ranty for  the  property,  in  consideration  of 
fourteen  hundred  dollars,  cash  in  hand  paid, 
by  surrender,  through  the  bank  where  the 
deed  was  deposited  .by  Majikin,  of  Mankln's 
note  for  five  hundred  dollars  and  payment 
to  him  of  nine  hundred  dollars  in  money. 
Mankln's  deed  exhibited  with  the  bill  bears 
date  July  16,  1907. 

Moreover,  it  is  further  shown  that  at  the 
time  of  the  transactions  just  referred  to,  and 
as  a  means  of  raising  the  money  to  re-pur- 
chase the  property  from  Mankin,  Bessie 
Woods  and  her  brother  and  mother  borrow- 
ed from  one  Blake  the  nine  hundred  dollars 
to  make  the  cash  payment  to  Mankin,  and 
secured  Blake  by  a  deed  of  trust  on  the  same 
property.  With  this  transaction  Mankin  had 
nothing  to  do.  By  the  making  and  delivery 
of  his  deed  to  Sam  C  Woods,  as  stated,  and 


accepting  the  cash  payment  and  surrender  of 
his  note,  Mankin  became  wholly  disconnected 
from  the  property,  except  that  it  appears  he 
had  not  folly  performed  his  contract  to  pay 
oB  and  procure  a  release  of  the  old  trust 
debt  in  favor  of  the  heirs  of  Samuel  B. 
Woods,  and  of  which  we  will  speak  later. 

But  as  the  bill  alleges  and  the  proof 
shows,  when  the  money  Ijorrowed  from 
Blake  fell  due  and  was  not  paid  and  he  waiB 
about  to  sell  the  property  under  his  deed  of 
trust,  these  same  people,  the  Woods  hetrs, 
applied,  to  the  Merchants  &  Miners  Bank,  of 
Oak  Hill,  for  another  loan  of  nine  hundred 
dollars,  which  was  declined,  and  then  it  was 
that  they  procured  Mankin  for  their  accom* 
modation  to  endorse  a  note  for  that  amonnt, 
and  gave  a  new  trust  deed  to  rikcate  him  as 
endorser,  both  note  and  deed  of  trust  then 
being  accepted  by  the  bank  as  security  for 
the  new  loan.  With  the  money  thna  raised 
these  people  paid  off  the  Blake  debt,  and  It 
is- alleged  and  proven  that  Mankln's  connec- 
tion with  this  transaction  was  tluit  of  an 
accommodation  endorser  only.  The  oral 
agreement  at  the  time  of  Oie  loan  was  that 
payments  were  to  be  made  on  the  note  at 
the  rate  of  twenty-five  dollars  per  month,  or 
seventy-five  dollars  per  quarter,  but  only  the 
first  quarterly  payment  was  made,  when  the 
note  was  reduced  and  renewed  at  ninety 
days  for  eight  hundred  and  twenty-five  dol- 
lars, endorsed  by  Mankin,  and  thereafter 
nothing  more  was  paid  by  the  makers,  and 
the  note  was  protested. 

Mankin  then  being  called  upon  by  the  bank 
to  take  up  the  note,  in  July,  1909,  together 
with  the  bank  and  Lee,  trustee,  presented 
their  original  bill  to  which  the  present  so 
called  cross-bill  was  filed,  alleging  many  of 
the  facts  above  recited,  the  main  object  of 
which  bill  being  t^  enjoin  the  sale  of  the 
property  by  A.  H.  Huddleston,  trustee,  in  the 
deed  of  trust  of  January  22,  1894,  securing 
the  payment  to  the  late  S.  B.  Woods,  of  the 
sum  of  four  hundred  and  seventy-six  dollars, 
and  to  obtain  a  settlement  of  the  balance 
due  thereon,  and  to  enforce  specific  i)erform- 
ance  of  the  collateral  contract,  assigned  to 
Mankin,  and  with  which  bill  Mankin  tendenv 
ed  payment  of  the  amount  that  might  l>e 
found  due  therein  to  the  S.  B.  Woods  helra, 
who  had  not  executed  said  contract,  and  to 
obtain  a  decree  for  the  same  amount  against 
those  who  had  signed  it. 

That  bill  was  answered  by  some  of  the 
defendants,  including  Bessie  Woods,  and  on 
final  hearing,  on  pleadings  and  proofs,  it 
was  adjudged  that  the  estate  of  J.  D.  Woods, 
then  deceased,  was  indebted  to  the  admlnis* 
trator  of  the  estate  of  Samuel  .B.  Woods,  In 
the  sum  of  one  hundred  and  ninety-three 
dollars,  whloh  the  decree  recites  was  paid 
by  Mankin  to  Dickinson,  administrator  for 
Samuel  B.  Woods,  and  Mankin  was  thereby 
given  a  decree  over  against  those  heirs  who 
had  signed  said  contract  for  the  same  amount, 
and  the  preliminary  injunction  against  Hud- 
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dleston,  tmstee,  was  thereby  penietuated,  and 
the  administrator  of  the  estate  of  Samuel  B. 
'Woods  was  required  to  and  did  execute  a  re- 
lease of  said  deed  of  trust  on  the  property 
covered  thereby. 

So  It  appears  that  it  was  not  untU  this 
suit  was  thus  begun  and  concluded  that  Man- 
kin  had  fully  complied  with  his  oral  agree- 
ment with  Bessie  Woods  and  others,  to  pay 
off  and  discharge  the  debts  and  liens  against 
Bald  property,  although  prior  to  that  time  be 
had  executed  said  option  contract  with  Bes- 
sie Woods,  by  reconreying  the  property  to 
ber  brother,  and  had  accepted  from  her  full 
payment  therefor.  In  his  testimony  he  gives 
as  his  reason  for  not  having  paid  and  set- 
tled this  lien  sooner  that  he  had  thought  for 
a  while  that  he  could  get  along  without  a 
lawsuit  with  the  Samuel  B.  Woods  heirs, 
and  without  litigation  obtain  specific  execu- 
tion of  their  contract  to  release  and  obtain 
release  of  said  deed  of  trust;  and  that  be 
bad  allowed  the  matter  to  linger  along  in 
that  way  hoping  to  get  the  matter  settled 
without  suit. 

As  a  result  of  this  suit  plalntlfb)  succeeded 
In  clearing  away  all  prior  liens  on  the  prop- 
erty, leaving  the  deed  of  trust  to  Lee,  trus- 
tee. In  favor  of  Mankin,  endorser,  as  the  first 
and  only  lien  thereon;  and  then  it  was  that 
on  the  demand  of  the  creditors,  Mankin  and 
the  bank,  that  Lee,  trustee,  advertised  the 
property  for  sale  to  satisfy  the  note  endorsed 
by  Mankin,  and  apiK>lnted  the  22d  day  of 
July,  1911,  as  the  day  of  sale 

On  July  20tb,  two  days  before  the  day  ap- 
pointed for  this  sale,  the  appellant,  Bessie 
Woods,  instituted  the  present  siilt  upon  her 
so  called  cross-bill,  making  the  process  to 
answer  returnable  on  the  first  Monday  in 
August  following,  and  although  this  bill  was 
apparently  sworn  to  on  July  18,  1911,  the 
record  shows  that  it  was  not  filed  until  Au- 
gust rules  following,  and  it  Is  claimed  that 
the  defendants  Lee,  trustee,  and  Mankin,  had 
no  notice  of  the  objects  and  purposes  of  said 
bill.  ' 

This  so  called  cross-bill  alleges  many  of 
the  facts  and  exhibits  most  of  the  deeds  and 
contracts  already  referred  to;  sets  forth 
plalntifTs  theory  of  the  purposes  and  proper 
construction  thereof.  She  alleges  among  oth- 
er things  that  the  deed  made  to  her,  and  by 
ber,  or  at  her  direction  by  Mankin  and  wife 
to  her  brother  Sam  O.  Woods,  was  without 
consideration  passing  from  either  of  them, 
and  was  held  by  them  respectively  in  trust 
for  the  widow  and  heirs  of  her  father  J.  D. 
Woods,  and  the  relief  prayed  for  was  that 
the  said  Sam  C.  Woods  might  be  decreed  to 
be  holding  the  title  thereto  In  trust  as  afore- 
said, that  the  money  received  by  the  said 
Mankin  be  declared  a  trust  fund  in  bla 
hands  for  fbe  same  persons,  and  that  Man- 
kin and  Lee,  trustee,  be  enjoined  and  restrain- 
ed from  selUng  the  property  under  the  trust 
deed  from  Sam  C.  Woods  to  Lee,  trustee, 
that  said  deed  be  declared  null  and  void,  and 


that  Mankin  be  required  to  account  for  all 
moneys  received  by  him,  and  for  a  reference 
of  the  cause  to  a  commissioner  for  that 
purpose,  and  that  any  balance  that  might 
be  found  due  from  Mankin  might  be  credited 
on  the  note  executed  by  her  brother  Sam  O 
Woods  to  Mankin,  and  endorsed  by  blm  for 
their  accommodation  to  the  bank,  and  for 
general  relief. 

As  already  Intimated,  we  hold,  as  the  court 
below  held,  that  the  transactions  with  Man- 
kin did  not  constltnte  a  mortgage  or  render 
him  trustee  for  the  widow  and  heirs  of  J. 
D.  Woods,  and  that  appellant  was  not  en- 
titled to  the  relief  prayed  for  on  those  the- 
ories of  her  bill.  Every  fact  in  the  record 
evidenced  by  deed  or  contract  in  writing,  and 
the  conduct  of  the  parties,  repel  all  these 
theories  of  the  transactions  between  the  par- 
ties. That  the  original  contract  with  Man- 
kin may  have  been  a  good  one  for  him,  and 
a  bad  one  for  the  other  parties  thereto  finds 
some  color  in  the  facts  proven,  but  that  the 
contract  was  as  Mankin  contends  we  can 
have  no  doubt  from  the  record.  It  is  quite 
evident  that  both  parties  to  the  contract  es- 
timated the  debts  which  be  would  have  to 
pay  at  about  nine  hundred  dollars,  and  if 
he  had  had  to  pay  the  full  amoimt  estimated 
the  transactions  would  have  offered  him  no 
profit  But  as  he  was  assigned  the  collateral 
contract  with  some  of  the  heirs  of  Samuel 
B.  Woods,  and  If  without  too  much  expense 
incurred  in  enforcing  that  contract  he  should 
succeed  in  doing  so  a  profit  of  two  or  three 
hundred  dollars  seemed  in  sight  for  blm.  It 
is  now  questionable,  however,  whether  from 
all  the  transactions  he  will  not  sustain  an 
actual  loss.  But  this  Is  neither  here  nor 
there,  except  as  pertaining  to  the  morals  of 
the  transactions,  which  are  not  controlling, 
at  least  in  this  particular  case. 

[4]  But  one  oQier  point  remains  deserving 
consideration,  that  is,  that  the  court  erred, 
not  shown  by  the  pleadings,  but  on  the  facts 
appearing  in  the  evidence,  in  not  setting 
aside  the  sale  of  the  proi>erty  by  Lee,  trustee, 
on  July  22,  1911,  after  the  institution  of 
plaintUTs  suit  As  already  stated,  process 
issued  on  the  Mil  July  20, 1911 ;  the  sale,  as 
previously  advertised,  took  place  on  July  22, 
1911,  but  the  blU  was  not  filed  until  the  Au- 
gust rules,  1911.  And  It  Is  claimed  that  nei- 
ther Mankin  nor  the  trustee  knew  of  the  ob- 
jects and  purposes  of  the  bill  until  long  after 
the  day  of  sale.  Mankin  ia  shown  by  the 
evidence  to  have  been  the  purchaser  of  the 
property  at  the  price  of  nine  hundred  .and 
fifty  dollars;  that  he  took  up  and  paid  off 
the  note,  paid  the  exipenses  of  sale,  and  that 
the  total  cost  of  the  property  to  him  was 
about  ten  hundred  and  sixty-seven  dollars. 
Though  as  stated  the  prayer  of  the  bill  was 
for  an  Injunction  restraining  the  trustee 
from  selling,  and  though  plaintiff  knew  that 
the  sale  was  to  take  place  on  the  day  named, 
no  Injunction  was  ever  applied  for,  and  the 
trustee  proceeded  with  and  completed  the 
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sale  and  executed  a  deed  to  Mankln  for  tbe 
property.  ■ 

On  this  showing  appellant  Invokes  tbe 
rales  applicable  to  suits  by  lien  creditors, 
and  when  tbe  title  to  tbe  property  Is  out- 
standing in  trustees;  and  to  suits  by  trus- 
tees in  deeds  of  trust  rendered  necessary  by 
existing  impediments  in  tbe  way  of  a  proper 
execution  of  the  trust  by  them,  for  the  pur> 
pose  of  removing  such  impediments;  and  to 
cases  where  there  is  uncertainty  in  the 
amount  of  the  debt,  or  there  is  usury  enter- 
ing into  the  debt  secured,  or  clouds  upon  the 
title  and  the  like.  Of  such  are  our  cases  of 
Hartman  v.  Evans,  38  W.  Va.  669,  18  S.  E. 
810;  Parsons  v.  Snider,  42  W.  Va.  520,  26  S. 
E.  285 ;  Martin  v.  Kester,  48  W.  Va.  647,  39 
S.  E.  599,  and  Stafford  v.  Jones,  65  W.  Va. 
567,  64  S.  E.  723,  and  other  cases  unneces- 
sary to  cite. 

This  suit  by  appellant  Is  not  a  creditors' 
suit,  nor  is  it  alleged  that  there  Is  any  prior 
lien  or  impediment  In  the  way  of  tbe  proper 
execution  of  the  trust  by  Lee,  trustee.  The 
only  allegation  In  the  bill  relied  on  In  sup- 
port of  this  contention  is  that  tbe  money 
originally  received  by  Mankln  was  trust  mon- 
ey, and  that  Mankln,  being  endorser  on  tbe 
note  secured  in  tbe  deed  of  trust  to  Lee. 
should  be  compelled  to  pay  any  balance  that 
might  be  found  due  from  him  on  the  alleged 
trust  account,  to  the  reduction  of  said  note. 
But  we  have  concluded  there  was  no  founda- 
tion in  fact  for  any  such  relief.  The  bill 
makes  no  offer  to  pay  the  note  due  the  bank, 
and  wbich  constituted  a  lien  upon  tbe  prop- 
erty. And  the  bank  could  not  be  held  up  by 
the  plaintiff  to  enable  her  to  litigate  her  al- 
leged rights  as  against  Mankln.  And  In  so 
far  as  there  existed  at  any  time  any  Impedi- 
moit  In  the  execution  of  the  deed  of  trust 
to  Lee,  trustee,  that  lmi)ediment  had  been 
wholly  removed  by  the  final  decree  pronounced 
on  the  original  bill  of  Mankln  and  Lee,  trus- 
tee, and  the  bank,  and  the  trustee  had  there- 
by discharged  any  duty  devolving  upon  him, 
and  there  is  no  allegation  in  the  bill  that 
there  ever  existed  at  any  time  thereafter  any 
lien,  encumbrance  or  cloud  on  the  property 
to  interfere  with  the  proper  execution  of  the 
deed  of  trust  by  Lee,  trustee.  So  we  think 
that  under  our  decisions  there  Is  no  case  pre- 
sented calling  for  the  Interposition  of  a  court 
of  equity,  or  Justifying  the  court  in  interfer- 
ing with  the  trustee,  and  that  unrelated  mat- 
ters may  be  litigated  between  the  parties 
thereto. 

The  case  of  Lallance  v.  Fisher,  29  W.  Va. 
512,  2  S.  E.  775,  in  some  of  its  features,  is 
much  like  the  case  presented  here.  In  tiiat 
case  there  was  a  bill  of  injunction  to  re- 
strain a  trustee  from  selling  trust  property, 
real  estate,  which  was  heard,  the  injunction 
dissolved  and  the  bill  dismissed.    The  prop- 


erty was  then  sold  by  the  trustee  and  a  deed 
made  to  the  purchaser,  after  which  tbe  de- 
cree dismissing  tbe  bill  was  set  aside  and 
the  purchaser  at  the  trust  sale  and  others 
were  brought  in  as  defendants.  The  amend- 
ed bill  filed  sought  to  set  aside  the  sale  made 
by  the  trustee  on  the  ground  that  the  same 
was  improperly  made  by  reason  of  the  facts 
disclosed  in  the  bill,  and  that  the  reversal 
of  the  order  dismissing  the  suit  vacated  the 
sale,  and  upon  other  grounds  pertaining  to 
specific  facts  which  the  plaintiff  failed,  to 
show.  Tbe  court  below '  dismissed  the  bill, 
and  this  court  on  appeal  decided  that  there 
was  no  error.  In  Oorge,  Trustee,  ▼.  Zlnn,  57 
W.  Va.  15,  24,  49  S.  E.  904.  110  Am.  St  Rep. 
721,  opinion  by  Judge  Poffenbarger,  it  was 
held,  declining  to  carry  the  doctrine  of  Keck 
V.  Allender,  37  W.  Va.  201,  16  S.  B.  520,  and 
Hartman  v.  E>rans,  supra,  to  the  extent  of 
requiring  a  trustee,  where  there  Is  really  no 
impediment  in  the  way  of  the  proper  execu- 
tion of  the  trust,  to  resort  to  equity  to  re- 
move supposed  impediments,  point  2  of  the 
syllabus,  that: 

"A  trustee  in  a  deed  of  trust  cannot,  as  a 
matter  of  course,  resort  to  a  court  of  equity  to 
have  sale  made  under  its  decree,  instead  of  sell- 
ing under  the  power  vested  in  him  by  the  deed 
of  trust,  and,  unless  he  shows  such  impediment 
to  the  exercise  of  his  powers  as  renders  it  in- 
equitable for  him  to  proceed  without  the  aid  of 
tbe  court,  be  will  not  be  entertained." 

It  does  not  appear  from  anything  alleged 
or  proven  in  this  case  that  the  sale  of  the 
property  or  the  price  obtained  was  in  any 
way  affected  by  the  suit  of  the  appellant. 
There  is  no.  evidence  that  a  greater  price 
could  have  been  obtained  at  a  public  sale  of 
the  property.  As  was  said  in  Lallance  v. 
Fisher,  supra,  point  5  of  the  syllabus: 

"Such  sale  will  not  be  set  aside  for  inade- 
quacy of  price  alone,  unless  the  inadequacy  is 
so  gross  as  to  justify  the  presumption  of  fraud. 
A  sale  for  one  half  the  estimated  value  is  not 
such  inadequacy." 

We  are,  therefore,  unable  to  see  error  In 
the  decree  calling  for  reversal. 

It  is  greatly  to  be  regretted  if  plaintiff  and 
her  co-heirs  have  lost  their  home,  put  tbe 
record  discloses  the  fact  that  they  have  made 
little  progress  to  save  it,  during  the  twenty 
years  or  more  covered  by  the  transactions  re- 
ferred to  in  tbe  record.  Their  efforts  have 
been  mainly  directed  to  putting  off  tbe  day 
of  payment  We  would  be  glad  to  see  a 
way  out  for  them,  but  limited  as  we  are  by 
legal  rules  and  principles  governing  us  and 
controlling  tbe  affairs  of  men,  we  do  not  see 
bow  we  can  properly  disturb  tbe  decree. 

We  are,  therefore,  of  opinion  to  affirm  the 
decree  below,  with  costs  to  the  appellees  in- 
curred here  and  in  tbe  court  below  on  aj^ 
peUant's  bUl. 

POFFENBARGER,  J.,  diflsentB. 
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(7«  W.  Va.  156) 

McBONLBT  LAND  CO.  t.  MAYNOR. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  6,  1915.) 

(ByUalu*  ly  the  CowrtJ 

1.  Vendor  and  Pubchaheb  ®=>306  —  Pub- 
chase-Monet  Notes  —  Defense  —  Incou- 
PI.ETE  Title. 

Recover;  on  a  note  given  as  consideration 
in  a  sale  to  which  only  the  ordinary  general 
covenants  of  title  apply,  cannot  be  defeated 
merely  on  the  ground  that  the  vendor  did  not 
have  complete  title,  when  the  property  sold  has 
been  delivered  to  the  vendee  as  contemplated 
and  his  possession  thereof  nnder  the  sale  has 
in  no  wise  been  disturbed. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ii  862.  877-893;  Dec. 
Dig.  «=»30S.] 

2.  COVENANTB  ^s>102 — Genbbal  Wabeantt— 
Bbxaoh. 

A  covenant  of  general  warranty  of  title  is 
not  broken  until  tiiere  is  an  ouster  or  eviction 
of  the  vendee  from  the  property,  or  equivalent 
disturbance,  by  paramount  title. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  SS  157-168;  Dec  Dig.  «8=»102.] 

3.  Trial  «3>168  —  Dibection  oy  Verdict  — 
bvidenob. 

A  trial  court  if  requested,  may  direct  a 
verdict  for  the  party  who  has  adduced  evidence 
sufiBcient  to  warrant  a  verdict  in  his  favor, 
when  no  evidence  appreciably  tending  to  over- 
throw the  case  so  made  has  been  adduced  by  the 
opposite  party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  341.  376-380;  Dec.  Dig.  «=»16S.] 

Error  to  Circuit  Court,  Raleigh  County. 

Action  by  the  McKlnley  Land  Company 
against  J.  H.  Maynor.  Judgment  for  plaln- 
tUt,  and  defendant  brings  error.    Affirmed. 

J.  E.  Snnuuerfleld  and  McGinnls  &  Hatch- 
er, all  of  Beckley,  for  plaintiff  in  error.  T. 
K.  Lalng  and  FUe  &  File,  all  of  Beckley,  for 
defendant  In  error. 

ROBINSON,  P.  McKlnley  Land  Company, 
owning  a  certain  tract  of  land,  sold  and  con- 
veyed to  Maynor  all  the  merchantable  timber 
thereon  which  would  measure  twelve  inches 
or  more  "two  feet  from  the  ground  outside 
the  bark,"  iMth  the  right  to  enter  and  re- 
move the  same  from  the  land  within  two 
years.  The  consideration  was  two  thousand 
dollars.  Maynor  paid  five  hundred  dollars 
In  cash,  and  executed  to  the  land  company 
his  three  several  negotiable  notes  of  five 
hundred  dollars  each,  payable  In  six,  nine, 
and  twelve  months  respectively.  Be  made 
default  In  the  note  payable  in  twelve  months. 
By  this  action  in  assumpsit  for  recovery  on 
the  note,  the  land  company  lias  Judgment 
against  him  for  the  amount  thereof,  with  In- 
terest 

The  case  was  tried  before  a  Jury  on  the 
general  issna  When  all  the  evidence  of 
both  parties  was  in,  the  court  directed  the 
Jury  to  find  for  the  plaintiff.  That  such 
coarse  was  warranted,  plainly  appears. 

The  land  company  introduced  the  note  and 
proved  that  it  bad  not  been  paid.     Maynor 


put  In  eivldence  the  writings  witnessing  the 
sale  of  the  timber  to  him.  By  them  It  was 
agreed  that  if  the  land  comiwny  could  not 
deliver  to  him  the  timber  under  eighteen 
Inches,  the  note  payable  in  twelve  months — 
the  one  sued  on — should  be  canceled.  The 
gist  of  Maynor'B  defense  was  that  a  coal  com- 
pany holding  a  mining  lease  which  covered 
the  particular  tract  among  others,  had  right 
under  the  lease  to  take  all  such  of  the  tim- 
ber under  eighteen  Inches  as  might  be  neces- 
sary for  the  mining  operation. 

[1]  The  mere  fact  that  the  land  company 
did  not  have  complete  title  Is  not  a  sufficient 
defense  to  a  recovery  on  the  note  under  the 
facts  and  circumstances  appearing  in  evl- 
denca  When  Maynor  purchased,  he  knew 
that  the  mining  lease  covered  the  small  tim- 
ber. Yet  there  were  circumstances  of  a 
claimed  forfdture  of  the  lease  and  impend- 
ing bankruptcy  of  the  mining  company, 
which  we  need  not  here  detail,  that  evident- 
ly made  the  parties  believe  the  lease  would 
be  no  Interference  with  his  taking  all  the 
timber  embraced  In  the  contract.  The  land 
company  stipulated  that  the  note  should  be 
canceled  "in  the  event  we  cannot  deliver  tim- 
ber under  eighteen  inches."  In  other  words, 
Maynor  agreed  to  pay  $500.00  for  this  small 
timber  In  case  It  was  delivered  to  him.  De- 
livered to  him  how?  Certainly  Just  as  the 
contract  contemplated  that  all  the  property 
embraced  In  It  should  be  delivered  to  him — 
by  his  being  put  In  possession  of  the  land 
and  allowed  to  cut  the  timber  therefrom 
within  two  years.  The  contract  provided  for 
no  other  delivery  by  the  land  company  to 
Maynor.  The  timber  was  sold  outright  to 
him  for  the  consideration  named,  but  his 
right  to  take  It  off  was  limited  to  two  years. 
If  he  80  took  it,  or  could  have  taken  It,  that 
was  the  delivery  contemplated  by  the  agree- 
ment Then,  was  the  small  timber  delivered 
to  Maynor?  Did  he  take  it,  or  could  he 
have  taken  it  under  the  purchase?  If  so,  he 
owes  the  amount  of  the  note  given  as  a  con- 
sideration for  the  title  and  right  purchas- 
ed, otherwise  he  does  not  owe  it 

Maynor  went  on  the  land  and  operated  un- 
der the  contract  for  the  time  limit  In  cutting 
and  removing  the  timber.  There  is  not  a 
word  of  evidence  to  show  that  his  right  to 
any  of  the  timber  was  queetioned  by  the  min- 
ing lessee  or  by  any  one  else.  Nor  Is  there  a 
word  to  show  that  he  was  prevented  from' 
exercising  the  right  to  take  the  small  tim- 
ber which  he  had  purchased,  or  that  he  was 
even  threatened  with  disturbance  If  he  un- 
dertook to  exercise  dominion  over  the  same. 
On  the  other  hand,  the  evidence  is  Indeed  un- 
controverted  that  Maynor  cut  and  removed 
at  least  a  portion  of  the  timber  under  eigh- 
teen Inches.  If  he  did  not  cut  and  remove  all 
the  timber  of  that  size,  as  far  as  the  evidence 
discloses  there  was  nothing  to  prevent  him 
from  so  doing.  That  which  he  purchased  In 
the  way  of  small  timber  was  at  his  hand  to 
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take — ^was  ddlvered  to  him.  If  he  did  not 
take  it  at  all,  but  allowed  his  right  to  expire 
without  taking  It,  the  fault  is  his  own.  The 
evidence  establishes  that  nothing  prevented 
his  taking  everything  that  the  land  company 
contracted  he  should  have  It  establishes 
that  there  was  no  failure  in  the  delivery  of 
the  small  timber  to  him,  such  of  the  same  as 
he  saw  fit  to  take  within  the  time  limit.  The 
contingency  upon  which  the  note  was  to  be 
canceled  did  not  happen. 

Counsel  for  both  parties  in  argument  con- 
sider the  contract  In  regard  to  the  cancella- 
tion of  the  note  as  constituting  a  virtual 
warranty  of  title  as  to  the  small  timber. 
Let  ns  take  It  so.  Maynor  was  not  ousted — 
not  even  threatened  with  ouster.  If  the  min- 
ing lessee  had  undertaken  to  evict  Maynor, 
It  may  be  that  the  land  company  could  have 
successfully  defended  the  title  It  had  trans- 
ferred to  blm.  If  the  lease  was  forfeited  as 
the  land  company  claimed.  It  could  have  done 
so.  But  we  need  not  deal  with  such  contin- 
gencies. Maynor  went  into  possession  of  all 
the  timber,  cut  and  removed  what  he  wanted, 
including  at  the  least  a  part  of  the  timber 
under  eighteen  inches,  and  never  was  dis- 
turbed In  any  way  from  cutting  and  removing 
any  or  aU  of  it  He  can  claim  no  recovery 
for  a  breach  of  warranty  of  title,  for  he  has 
.  not  shown  an  ouster  or  eviction  from  the 
property  purchased  by  reason  of  any  superior 
title.  No  one  was  in  possession  of  this  small 
timber  under  a  paramount  title.  The  mining 
lessee  had  no  such  possession  of  the  same, 
even  If  It  held  paramount  title.  While  such 
possession  would  in  Itself  be  an  ouster  or 
evlctlcn,  we  do  not  have  it  In  this  case.  We 
do,  however,  have  possession  of  the  small 
timber  by  Maynpr  with  not  even  a  sign  of 
his  being  disturbed  therein.  If  he  had  been 
compelled  to  surrender  to  the  mining  lessee, 
the  case  would  be  different.  He  was  not  so 
compelled,  nor  did  he  even-  voluntarily  sur- 
render out  of  consideration  of  a  paramount 
title.  Instead  of  so  surrendering,  he  cut 
such  of  the  timber  under  eighteen  inches  as 
he  saw  fit  to  do. 

[2]  A  covenant  of  general  warranty  of  ti- 
tle is  merely  a  covenant  to  warrant  and  de- 
fend the  title  against  the  claims  of  all  per- 
sons whatsoever.  It  Is  not  broken  until 
there  is  an  eviction  of  the  vendee  from  the 
property,  or  equivalent  disturbance,  by  title 
paramount  Harr  v.  Shaffer,  52  W.  Va.  207, 
4S  S.  E.  80;  Bex  v.  Creel,  22  W.  Va.  373; 
U  Cyc.  1125.  The  mere  existence  of  an  out- 
standing paramount  title  will  not  authorize 
a  recovery  on  the  warranty.  In  substance 
and  effect  the  covenant  is  a  guaranty  against 
an  actual  eviction,  or  a  constructive  evic- 
tion by  possession  of  another  under  para- 
mount title.    Hence  It  is  not  broken  until 


there  Is  an  eviction  actual  or  constructive. 
It  is  not  broken  as  long  as  the  enjoyment  of 
the  property  is  not  disturbed.  It  is  not  bro- 
ken as  long  as  there  is  no  necessity  that  the 
title  of  the  vendee  be  defended.  Maupln  on 
Marketable  Title,  sees.  142,  144,  146,  177. 

It  would  seem  by  the  better  reason  and  au- 
thority that  these  principles  are  applicable 
to  all  sales  of  property  under  warranty  of 
title,  whether  real  or  personal.  Wllliston 
on  Sales,  sec.  221.  The  obligation  of  the 
vendor  is  virtually  that  the  vendee  shall 
have  the  quiet  enjoyment  of  what  he  has 
purchased.  Bawle  on  Covenants  for  Title, 
sees.  112,  114.  The  vendor  is  not  bound  by 
the  warranty  to  transfer  a  good  title  to  the 
vendee.  But  the  vendor  by  the  persMial 
covenant  is  bound  to  make  good  any  loss 
that  may  spring  from  his  having  transferred 
a  bad  title. 

Maynor  obtained  all  that  he  purchased. 
He  obtained  that  for  which  he  gave  the  note 
as  a  ccmslderation,  the  undisturbed  right  to 
take  the  small  timber  under  his  purchase. 
The  note  was  given  for  "value  received"; 
the  value  for  which  he  gave  It  was  received 
by  him.  There  has  been  no  breach  by  the 
land  company  of  an  obligation  to  deliver  the 
small  timber  to  Maynor  in  the  way  contem- 
plated by  the  sale.  He  has  no  case  against  a 
recovery  on  the  note.  Indeed  before  the  In- 
stitution of  the  action,  be  so  recognized  the 
matter  In  a  letter  which  be  wrote  to  a  rep- 
resentative of  the  land  company.  It  Is  plain 
that  his  defense  Is  totally  without  merit 

[J]  The  court  properly  directed  a  verdict  for 
the  plaintiff.  The  case  is  not  one  in  which  a 
verdict  for  the  defendant  would  be  at  all 
warranted.  A  trial  court,  if  requested,  may 
direct  a  verdict  for  the  party  who  has  ad- 
duced evidence  sufficient  to  warrant  a  ver- 
dict In  his  favor,  wben  no  evidence  apprecia- 
bly tending  to  overthrow  the  case  so  made 
has  been  adduced  by  the  opposite  party.  La 
Rue  V.  Lee,  63  W.  Va.  388,  60  S.  a  388,  14 
L.  R.  A.  (N.  S.)  068,  129  Am.  St  Rep.  878; 
Butcher  v.  Sommerville,  67  W.  Va.  261,  67 
S.  E.  726. 

The  assignment  as  to  error  In  admitting 
evidence  for  the  plaintiff  and  In  excluding 
evidence  offered  by  the  defendant  is  based 
on  no  bill  of  exceptions  or  ground  for  new 
trial  saving  error  in  these  particulars.  But 
we  may  say  that  If  the  evidence  for  the 
plaintiff  to  which  the  defendant  objected  on 
the  stenographer's  transcript  had  been  ex- 
cluded, and  the  evidence  which  the  defend- 
ant was  not  allowed  to  Introduce  had  gone 
in,  there  would  have  been  nothing  controlling 
toward  a  different  decision  than  that  we  an- 
nounce.   The  Judgment  will  be  affirmed. 

LYNCH,  J.,  absmt 
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(U  Cla.  App.  IS9) 

DAVIS  V.  CITY  OF  WATCROSS. 

(No.  6984.) 

(Court  of  Appeals  of  Georgia.     May  3,  1915.) 

(Byttaiu*  by  the  Court.) 

1.  Obiminai.  Law  «=>]071  —  Cebttobaw  — 
I^BTiTion  —  "Failure  to   Show  Jubisdio- 

TION"— "PBOOF  0¥  Venoe." 

O^ie  allegation  in  the  petition  for  certioraq 
that  "no  jurisdiction  was  shown  in  the  record* 
«r'8  court"  is  not  such  a  "distinct  allegation  in 
th«  petition  for  the  writ  of  failure  to  prove  the 
venae"  as  is  contemplated  and  required  by  the 
Practice  Act  of  1911  (Acts  1911,  p.  149).  Fail- 
nre  to  show  jurisdiction  and  lack  of  proof  of 
T«nae  are  not  synonymous.  To  have  authorized 
the  judge  of  the  superior  court  to  grant  the  writ 
on  acconnt  of  the  fact  that  the  venue  was  not 
proved,  the  particular  point  should  have  been 
specifically  made. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  -Cent.  Dig.  §  2702 ;  Dec  Dig.  <S=5l071.1 

2.  SuFFici£NCT  ov  Evidence. 

The  evidence,  though  apparently  weak,  was 
sufficient  to  authorize  the  judgment  of  guUtf, 
and  the  court  did  not  err  m  denying  the  writ 
of  certiorarL 

Error  from  Superior  Court,  Ware  County; 
J.  W.  Qnlncey,  Judge. 

Henrietta  Davis  was  convicted  In  the  re- 
corder's court  of  the  city  of  Waycross,  and 
from  denial  of  a  writ  of  certiorari  brings 
error.    Affirmed. 

John  J.  Moore,  of  Waycross,  for  plaintiff 
In  error.  Parker  &  Walker  and  E.  R.  Smith, 
all  of  Waycross,  for  defendant  In  error. 

RUSSELL,  O.  3.    Judgment  affirmed. 

BROYLEIS,  J.,  not  presiding. 

(M  Qa.  App.  ,2331         •-== 

JOHNSON  T.  STATE.     (No.  6789.) 
(Court  of  Appeals  of  Georgia.    May  8,  1915.) 

(Svllahus  ly  the  Court.) 

1.  (Tbihinal  Law  iS=91178—Appkai/— Excep- 
tion—Abandonment— BaiEr. 

No  reference  being  made  in  the  brief  of  th« 
plaintiff  in  error  to  the  exception  taken  to  the 
overruling  of  the  demurrer  attacking  the  suffi- 
ciency of  the  indictment,  tliat  exception  will  be 
treated  as  abandoned. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fi  3011-3013;  Dec.  Dig.  «=» 
1178.] 

2.  Yabiancb. 

Under  a  ruling  by  a  majority  of  the  court 
In  Paulk  T.  State,  6  Ga.  App.  573,  63  S.  E.  659, 
there  is  no  material  variation  in  the  allegations 
of  the  indictment  and  the  proof  offered  in  sup- 
port thereof. 
8.  InsTBUcnoNS. 

The  instruction  to  which  exception  is  taken, 
-when  considered  in  connection  with  the  diarge 
of  the  court  as  a  whole,  is  not  materially  er- 
roneous. 
4.  Vebdict  Afpboved, 

l%ere  was  sufficient  evidence  upon  which 
to  base  a  verdict  of  guilty,  and  this  verdict,  hav- 
ing the  approval  of  the  trial  judge,  will  not  be 
disturbed. 

Error  from  Superior  Court,  Jenkins  Comi- 
ty;  H.  O.  Hammond,  Judge. 


Csesar  Johnson  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

G.  O.  Dekle,  of  Millen,  for  plaintiff  in  er- 
ror. R.  Lee  Moore,  SoL  Gen.,  of  Statesboro, 
for  the  State. 

RUSSELL,  C.  J.    Judgment  affirmed. 

BROTLES,  J.,  not  presiding. 

(16  Qo.  App.  260) 

HOLIFIELD  T.  STATB.    (No.  6221.) 
(Court  of  Appeals  of  Georgia.     May  3,  1913.) 

{Byllabut  by  the  Court.) 

CBiiaNAi.  Law  «=»1169— Afpkai/-Qiisstions 

or  Fact— Pbovinob  of  Jxjbt. 

The  jury  are  the  final  arbiters  of  the  focta; 
and,  while  tiie  evidence  in  the  present  case  is 
weak  and  unsatisfactory,  it  cannot  be  said  that 
it  was  insufficient  to  authorize  the  verdict  of 
guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent,  Dig.  if  3074-3083;  De&  Dig.  «=> 
1159.] 

Error  from  Superior  Court,  Butts  County; 
R.  T.  Daniel,  Judge. 

John  Holifleld  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

C.  Lu  Redman,  of  Jackson,  for  plaintiff  in 
error.  E.  Mi.  Owen,  Sol.  Gen.,  of  Zebulon, 
for  the  State. 

BROXLES,  J.    Judgment  affirmed. 


ric  aa.  App.  251) 
SAILERS  V.  STATE.    (No.  6244.) 
(C!ourt  of  Apiieals  of  Georgia.    May  8,  1915.) 

(Syllabug  ly  the  Court.) 

Cbiuinal  Law  ®=>a38— New  TbiaI/— Newlt 

Dibcovebed  Evidence. 

The  court  did  not  err  in  overruling  the  de- 
fendant's motion  for  a  new  trial,  based  upon 
newly  discovered  evidence.  The  affidavit  of  one 
<yt  the  alleged  newly  discovered  witnesses  con- 
tains testimony  which  is  merely  impeaching  in 
its  nature,  while  the  other,  aside  from  being  of 
a  like  nature,  attempts  to  set  forth  the  sub- 
stance of  a  conversation  and  agreement  had  be- 
tween the  prosecutor  and  the  defendant  in  the 
presence  of  the  witness  before  the  trial,  and 
could  not  therefore,  as  to  the  defendant,  have 
been  newly  discovered. 

[Ed.  Note.— For  other  cases,  see'  Criminal 
Law.  Cent  Dig.  {§  2306-2315,  2317;  Dec.  Dig. 
€=938.] 

Error  from  (vity  Court  of  Jefferson ;  G.  A. 
Johns,  Judge. 

Proceedings  between  the  State  and  J.  C. 
Sailers.  From  the  Judgment,  Sailers  brings 
error.    Affirmed. 

W.  W.  Stark,  of  0>mmerce,  fdr  plaintiff  In 
error.  P.  Cooley,  SoL,  of  Jefferson,  for  the 
State. 

RUSSELL,  C.  J,    Judgment  affirmed. 
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HARVEY  ▼.  STATE.    (No.  6435.) 
(Court  of  Appeals  of  Georgia.     May  3,  1915.) 

(SvUalmt  iy  the  Court.) 
C«nawAi.  Law  «=>953— New  TbiaI/— Notiob 
—SuFFiciKNCT— Dismissal. 

The  court  did  not  err  in  dismissing  a  motion 
for  a  new  trial,  which  by  an  order  of  the  judge 
was  set  for  hearing  at  a  certain  place  and  time 
in  vacation,  where  on  the  day  thus  fixed  for 
the  hearing  the  solicitor  general  appeared  and 
moved  to  dismiss  the  motion  (this  being  his 
first  opportunity),  for  the  reason  that  no  copy  of 
the  rule  nisi  issued  thereon  had  ever  been  served 
upon  him,  and  it  appeared  that  there  was  no 
service  or  acknowledgment  of  service  of  either 
"the  original  motion  and  the  rule  nisi,  or  a  copj 
thereof,  and  the  said  solicitor  general  stated  in 
his  place  upon  the  hearing  of  said  motion  that 
he  had  not  waived,  and  that  he  then  and  there 
declined'  to  waive,  service  upon  himself  of  the 
rule  nisi  in  question,"  and  the  "movant  then 
introduced  in  evidence  the  further  statement 
of  the  said  solicitor  general,  then  and  there 
made  by  him  in  his  place,  upon  the  hearing  of 
said  motion  for  a  new  trial,  that  counsel  for 
movant  simply  told  him  (the  solicitor  general) 
that  he  (movant's  counsel)  had  filed  a  motion 
for  a  new  trial  in  the  case  of  State  v.  Harvey, 
and  this  was  all  the  notice  he  (the  solicitor  gen- 
eral) ever  received  from  movant  or  movant's 
counsel,  about  the  motion  for  a  new  trial  in 
question." 

(a)  No  reason  appears  and  no  excuse  was  of- 
fered for  the  failure  to  serve  counsel  for  the 
state,  or  to  obtain  from  him  an  acknowledgment 
of  service,  which  might,  in  the  discretion  of  the 
court,  have  authorized  a  continuance  of  the  hear- 
ing until  service  could  be  perfected,  nor  does 
it  even  appear  that  any  motion  for  such  a  con- 
tinuance was  made. 

(b)  This  court  cannot  hold  that  a  mere  state- 
ment by  movant's  counsel  to  counsel  for  defend- 
ant in  error  that  he  had  filed  a  motion  for  a 
new  trial  would  dispense  with  the  service  of  a 
copy  of  the  motion  itself  and  of  the  rule  nisi, 
as  required  by  the  original  order  of  the  trial 
judge,  or  be  a  compliance  with  the  requirements 
of  section  (5080  of  the  Civil  Code  of  1910.  See 
Thornton  v.  State,  16  Ga.  App.  — ,  84  S.  E. 
973,  and  citations. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ft  2359-2362;  Dec.  Dig.  «=> 
958.] 

Error  from  CJlty  Court  of  Thomasvllle ;  W. 
H.  Hammond,  Judge. 

Proceeding  between  A.  L.  Harvey  and  the 
State.  From  the  Judgment,  Harvey  brings 
error.    Affirmed. 

Fondren  Mitchell,  of  Tbomasville,  for 
plaintiff  in  error.  H.  J.  Maclntyre,  SoL,  of 
Thomasvllle,  for  the  State. 

WADE,  J.    Judgment  affirmed. 


(16  Oft.  App.  249) 

DAWSON  V.  CITY  OF  GLBNNVILLB. 

(No.  6189.) 

(Court  of  Appeals  of  Georgia.     May  3,  191S.) 

(Syllahus  lyy  the  Court.) 

1.  Cbiuinal  Law  «=»1132  —  C^btiorabi  — 
Hearing  in  Vacation  —  Obdeb  in  Term 
Time 

Under  section  4852  of  the  Civil  Code  of 
1910,  a  judge  of  the  superior  court  has  the 
power  to  hear  and  determine  a  certiorari  in  va- 


cation as  well  as  in  term  time,  without  any  or- 
der passed  in  term  time. 

[E^.  Note.— For  other  cases,  see  Criminal 
Law,  <3ent  Dig.  U  2960-2963;  Dec.  Dig.  «=> 

2.  CBDaNAJL  Law  «=3ll37  —  Cebtiobabi  — 

Heabino  in  Vacation— Notice. 

One  who  at  the  hearing  of  a  certiorari 
consents  that  the  presiding  judge  may  reserve 
his  decision  until  vacation  will  not  be  heard  to 
oomplain  that  he  did  not  receive  notice  of  the 
time  and  place  of  the  judge's  decision  in  the 
case.  After  having  consented  to  the  rendition 
of  the  judgment  in  vacation,  the  duty  rested 
upon  him  of  ascertaining  the  result  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Chriminal 
Law,  Cent  Dig.  {{  3007-3010 ;  Dec.  Dig.  «=> 
1137.] 

S.  iNTOxiCATiNa  Liquors  «=»23d  —  Viola- 
tion OF  Ordinance  —  Pbobecution  —  Pbb- 
BuirpTiON — Rebuttal. 

Upon  the  trial  of  one  charged  with  a  viola- 
tion of  a  city  ordinance  prohibiting  the  carrying 
af  spirituous  liquors  for  unlawful  sale,  proof 
that  the  accused  received  money  from  another 
person,  accompanied  by  a  request  to  procure 
whisky  for  the  latter,  and  that  the  accused  went 
off  and  returned  and  delivered  two  bottles  of 
whisky  to  that  person,  would  authorize  the  in- 
ference that  the  accused  sold  the  whisky,  and 
that  he  was  keeping  it  for  sale.  This  inference 
was  not  rebutted  by  the  uncorroborated  state- 
ment of  the  accused  that  he  had  bought  the 
whisky  from  another  person  and  paid  him  for 
it.  Bray  v.  Commerce,  5  Ga.  App.  605,  63  S. 
E.  596 ;  Langston  v.  Hazlehurst,  9  Ga.  App. 
449,  71  S.  E.  592;  Simpson  v.  Elastman,  16 
Ga.  App.  — ,  84  S.  E.  721,  and  cases  therein 
cited. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  OntDig.  |S  300-.'?22-  PocDig.  ®=9236.] 

4.  Vebdiot  and  Denial  or  New  Tbiai.  Ap- 
proved. 

The  evidence  authorized  the  verdict  and 
the  judge  of  the  superior  court  did  not  err  in 
overruling  the  motion  for  a  new  triaL 

Elrror  from  Superior  Court,  Tattnall  Ck>an- 
ty;   W.  W.  Sheppard,  Judge. 

J.  C.  Dawson  was  convicted  of  violating  a 
city  ordinance,  and  from  the  Judgment  of 
the  superior  court  on  certiorari,  brings  er- 
ror.   Affirmed. 

H.  H.  Elders,  of  Reidsville,  for  plaintiil  in 
error.  O.  L.  Cowart,  of  Glennville,  t<x  de- 
fendant in  error. 

BBOYLES,  J.     Judgment  affirmed 


(U  Oa.  App.  »») 
HARRIS  ▼.  STATE.     (No.  S972.) 

(Court  of  Appeals  of  Georgia.     May  S,  1915.) 

(BvlUiiui  ly  the  Court.) 

Cbiminal  Law  <s=»1160  — Appeal— Deniai. 

OF  New  Trial— Evidence. 

There  being  sufBcient  evidence  to  sustain  a 
verdict  of  guilty,  the  discretion  of  the  trial 
judge  in  overruling  the  motion  for  a  new  trial, 
based  solely  upon  the  usual  general  grounds, 
will  not  be  interfered  with. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent  Dig.  g  3084;   Dec.  Dig.  «=9ll60.1 

Error  from  City  Court  of  Madison ;   K.  3. 
Anderson,  Judge. 
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Oscar  Harris  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

WUliford  &  Lambert,  of  Madison,  for  plain- 
tiff in  error.  A.  6.  Foster,  Sol.,  of  Madison, 
for  the  State. 

RUSSELL,  C.  J.    Judgment  affirmed. 

BROYLES,  J.,  not  presiding. 

(1<  OtL  App.  248) 

SHEPHERD  V.  STATE.    (No.  6995.) 
(Court  of  Appeals  of  Georgia.     May  3,  1916.) 

(SyOabiu  by  the  Court.) 

1.  Malicious     Mischikp'    €=>1.—  "Public 

BUILDIN  O"— In  JUBIE8. 

A  town  calaboose  is  a  public  building  with- 
in the  intent  and  meaning  of  section  777  of  the 
Penal  Code  of  1910.  All  buildings  held,  used, 
or  controlled  exclusively  for  public  purposes  by 
any  department  or  branch  of  government,  state, 
county,  or  municipal,  are  public  buildings;  and 
this  is  true  without  reference  to  the  ownership 
of  the  building  or  of  the  realty  upon  which  it 
is  situated. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Mischief,  Cent.  Dig.   §S  1-5;    Dec.  Dig.  «=s»l. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Public  Building.] 

2.  Malicious  Mischief  iS=»9— Ihjubt  to  Pub- 
lic Buildings — Instructions— Eviderc*. 

The  defendant  having  been  charged  in  the 
indictment  with  destroying,  injuring,  and  defac- 
ing a  certain  calaboose,  "the  same  being  a  pub- 
lic building  belonging  to  the  town  of  Fairburn," 
and  there  being  no  evidence  whatever  to  show 
the  troth  of  this  all^ation,  it  was  error  for  the 
court  to  charge  the  jury  that,  "if  you  find  from 
the  evidence  uiat  the  town  of  Fairburn  was  in 
possession  of  such  building,  and  used  the  same 
as  a  station  house  emd  calaboose  for  the  pur- 
pose of  confining  municipal  prisoners,  then  you 
wonld  be  authorized  to  find  that  the.  town  owned 
the  building."  Use  and  possession  do  not  neces- 
sarily constitute  title  or  ownership. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Mischief,  Cent  Dig.  1 16;  Dec.  Dig.  <S=39.] 

3.  Malicious  Mischibf  ^=>5  —  Injubt  to 
Public  Building6»— Pboskoutior— Plbad- 
INO  AND  Pboof— Ownership. 

"The  rule  is  well  settled  that  the  ownership 
must  be  proved  as  laid  in  the  indictment.  Such 
proof,  being  descriptive  of  the  identity  of  the 
offense,  is  held  necessary  even  where  ownership 
is  needlessly  alleged."  Berry  v.  State,  92  Ga. 
48.  17  S.  B.  1006,  and  cases  there  cited.  It 
was  therefore  error  for  the  court  to  overrule 
the  defendant's  motion  for  a  new  trial,  bas- 
ed opon  the  ground  that  the  state  failed  to  show 
ownership  of  the  building  in  the  town  of  Fair- 
bum,  as  alleged  in  the  indictment 

[Ed.  Note.— For  other  cases,  see  Malicious 
Mischiet  Cent  Dig.  {  12;  Dec.  Dig.  «=36.] 

Error  from  Superior  Court,  Campbell 
Connty;    R.  W.  Freeman,  Judge. 

Johnnie  Sbepberd  was  convicted  of  injur- 
ing public  property,  and  brings  error.  Re- 
versed. 

J.  W.  Culpepper,  of  Fayetteville,  for  plain- 
ttfC  in  error.  (Sec.  M.  Napier,  Sol.  Gen.,  of 
Atlanta,  for  the  State. 

RUSSELL,  C.  J.    Judgment  reversed. 


(16  Ga.  App.  2SD 
MOORE  V.  STATE.    (No.  6351.) 
(Court  of  Appeals  of  Georgia.    May  3,  1915.)  _ 

(Byllabtu  by  the  Court.) 
Dknial  of  New  Tbial. 

No  error  of  law  is  complained  of,  and,  since 
the  evidence  for  the  state  amply  supports  the 
verdict  returned,  the  trial  judge  did  not  err  in 
overruling  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  liberty  Coun- 
ty;   W.  W.  Larsen,  Judge. 

Proceeding  between  Ida  Moore  and  the 
State.  From  the  Judgment,  Ida  Moore  brings 
error.    Affirmed. 

Ben  A.  Way,  of  Hinesville,  for  plaintiff  in 
error.  W.  F.  Slater,  Sol.  Geo.,  of  Savannah, 
for  the  State. 

WADE,  J.    Judgment  affirmed. 


a6  Ga.  App.  234) 
STRICKLAND  v.  STATE.    (No.  5832.) 
(CJourt  of  Appeals  of  Georgia.     May  3,  1916.) 

(Syllabu*  by  the  Court.) 
Cbiuinal  Law  «=>854— Verdict— Validity. 
"One  who  is  accused  of  crime  has  the  right 
to  insist  upon  all  the  formalities  attached  by 
law  to  a  legal  trial.  Where,  without  his  con- 
sent or  over  his  objection,  the  jury  charged  with 
the  determination  of  his  guilt  or  innocence  is 
dispersed  prior  to  their  return  into  court,  a 
purported  verdict,  returned  by  one  of  the  jury 
after  they  have  separated  as  a  whole  and  have 
been  permitted  to  mingle  with  the  public,  and 
the  defendant  has  thus  been  deprived  of  his 
right  to  poll  the  jury,  is  a  nullity.''  The  ruling 
in  this  case  is  controlled  by  the  decision  of  this 
court  in  Hopkins  v.  State,  6  Ga.  App.  403,  65 
S.  E.  57,  and  the  decisions  of  the  Supreme 
Court  in  Barfield  v.  MuUino,  107  Ga.  730,  33  S. 
E.  947,  and  Prescott  t.  Augusta,  118  Ga.  549, 
45  S.  E.  431. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2039-2047;  Dec.  Dig.  <S=> 
854.] 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;   W.  W.  Sheppard,  Judge. 

Dan  Strickland  was  convicted  of  a  mis- 
demeanor, and  brings  error.    Reversed. 

H.  H.  Elders,  of  Reidsville,  and  C.  L.  Co- 
wart  and  L.  P.  Strickland,  both  of  Glennvllle, 
for  plaintiff  In  error.  N.  J.  Norman,  Sol. 
Gen.,  of  Savannah,  for  the  State. 

RUSSELL,  C.  J.  The  defendant  was  on 
trial  for  a  misdemeanor,  and  the  Jury  was 
out  considering  the  case  when  the  noon  hour 
of  court  arrived.  The  court  took  a  recess, 
and  the  Jury  were  left  by  the  court  in  the 
charge  of  a'l)aillff,  without  any  Instruction 
or  intimation  which  permitted  them  to  dis- 
perse. There  was  no  agreement  on  the  part 
of  the  defendant,  or  his  counsel,  that  the 
Jury  might  disperse  after  agreeing  to  a  ver- 
dict, or  that  a  sealed  verdict  might  be  re- 
turned. During  the  recess  the  baUlft  permit- 
ted the  Jury  to  disperse,  and  to  go  out  and 
mingle  with   the   people   generally.     When 
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coart  recoHTened,  after  tbe  dinner  recess, 
the  Jury  reassembled  In  the  Jury  room,  and, 
after  a  few  moments,  came  into  court  and  re- 
turned what  purported  to  be  their  verdict. 
The  defendant  and  his  counsel  objected  to 
receiving  the  Jury's  finding,  and  moved  the 
court  to  declare  a  mistrial.  Over  tbe  ob- 
jection of  the  defendant  and  his  counsel,  the 
court  received  the  verdict  in  open  court,  and 
imposed  sentence.  The  defendant  promptly, 
and  during  the  term,  moved  to  set  aside 
the  verdict  and  Judgment  for  the  reasons 
above  stated.  The  court  overruled  the  mo- 
tion to  set  aside  tbe  verdict,  and  exception 
Is  taken  to  that  Judgment. 

We  think  the  court  erred  In  refusing  to  or- 
der a  mistrial  upon  the  defendant's  motion, 
and  thereafter  erred  in  not  sustaining  the 
motion  to  set  aside  tbe  verdict  The  case 
is  controlled  by  the  ruling  of  the  Supreme 
Court  In  Nolan  t.  State,  55  Oa.  521,  21  Am. 
Bv  281,  Silvey  V.  State,  71  6a.  653,  Barfleld 
V.  MuIUno,  supra,  Prescott  v.  Augusta,  supra, 
Bagwell  V.  State,  129  Ga.  170,  58  S.  B.  650, 
and  the  decisions  of  this  court  in  Oriflin  v. 
State,  6  6a.  App.  45,  62  S.  B.  685,  and 
Vaughan  v.  State,  9  Ga.  App.  613, 71  S.  B,  945, 
and  especially  by  the  ruling  in  Hopkins  v. 
State,  6  6a.  App.  403,  65  S.  B.  57,  in  which 
the  facts  are  practically  Identical  with  those 
in  tbe  case  at  bar.  Counsel  for  the  state 
made  a  counter  showing  upon  the  hearing  of 
the  motion  to  set  aside  the  verdict,  and  there 
appear  in  the  record  affidavits  from  jurors 
stating  that  they  wrote  the  verdict  before 
dispersing  for  dinner,  and  that  there  was 
nothing  which  could  have  prejudiced  the 
rights  of  the  defendant,  and  that  the  ver- 
dict rendered  was  the  result  of  their  convic- 
tion under  the  facts  and  the  law  of  the  case, 
that  after  writing  the  verdict  they  sealed  It 
up  In  an  envelope,  as  is  often  done  under 
direction  of  the  court,  and  then  dispersed 
to  get  their  dinner,  and  reassembled  after 
dinner  and  reported  their  finding  to  the  court. 
These  Jurors  affirmed  that  the  verdict  was  as 
free  from  any  and  all  undue  influence  as  it 
would  have  been  if  rendered  in  open  court 
without  their  having  separated.  The  lower 
court  seems  to  have  been  of  the  opinion  that 
the  separation  was  harmless  to  the  accused, 
and  to  have  overruled*  for  this  reason,  the 
motion  to  set  aside  the  verdict 

Regardless  of  whether  It  could  be  held 
that  tbe  plaintltT  in  error  waived  the  point, 
if,  after  knowledge  that  the  jury  had  dis- 
persed, he  had  not  made  a  motion  for  mis- 
trial, and  had  thus  seemingly  acquiesced  In 
the  permission  which  the  bailiff  gave  the  Jury 
to  disperse,  we  are  clear  that  when  the  at- 
tention of  the  court  was  called  to  the  matter 
by  tbe  defendant's  demand  for  a  mistrial, 
it  was  error  not  to  withdraw  the  case  from 
the  further  consideration  of  the  Jury,  and 
to  refuse  to  order  a  mistrial. 

"The  hiehest  public  policy  and  the  mainte- 
nance of  toe  purity  of  our  jury  system  demand 
that  the  verdict  of  the  jury  shall  not  only  be  un- 


tainted by  Illegal,  improper,  and  prejudida]  in- 
fluences, but  even  that  it  shall  be  above  suspi- 
cion." Griffin  v.  State,  6  Ga.  App.  45,  62  S.  E. 
685. 

This  is  the  rule  in  both  civil  and  criminal 
cases,  and  If  the  rule  is  to  be  relaxed,  its 
observance  is  certainly  less  Important  where 
only  property  rights  are  concerned  than 
where  the  liberty  of  the  citizen  is  involved. 
It  frequently  happens  that  in  the  trial  of 
misdemeanor  cases  the  Jury  Is  permitted  to 
disperse  wlille  the  trial  is  in  progress,  dur- 
ing temporary  recesses  of  the  court,  and  fre- 
quently, In  such  cases,  the  court  allows  the 
Jury  to  separate  after  a  verdict  has  been 
agreed  to,  signed,  and  sealed  in  an  envelope, 
which  is  sometimes  delivered  to  the  clerk 
and  sometimes  retained  by  the  foreman.  But 
in  these  cases  the  permission  to  disperse 
depends  upon  the  consent  of  the  parties; 
and  especially  the  consent  of  the  defendant, 
to  the  separation. 

"When  a  jury  has  retired  to  consider  a  cas« 
submitted  to  them  and  make  up  their  verdict, 
they  should  not  be  allowed  to  disperse  until 
they  have  returned  a  verdict  in  open  court,  ot 
a  mistrial  has  been  declared,  unless  the  parties 
or  their  counsel  consent  that  the  verdict  may  ba 
rendered  in  some  other  manner."  Barfield  v. 
Mullino,  supta. 

When  a  Jury  engaged  In  the  trial  of  a  citi- 
zen for  his  life  or  liberty  disperse,  and  the 
members  thereof  mingle  freely  with  the  out- 
side world  before  the  rendition  of  a  verdict, 
the  probable  finding  of  the  Jury  is  placed  un- 
der such  suspldon,  and  tbe  opportunity  for 
tHie  exercise  of  Influence  in  molding  the  ver- 
dict is  so  apparent  as  to  raise  a  conclusive 
presumption  that  the  finding  later  returned 
into  court  is  not  tbe  result  of  f  ree^  independ- 
ent, untrammeled,  conscientious  conviction  ot 
the  Jury  upon  the  evidence  alone.  The  conten- 
tion that  an  order  declaring  a  mistrial  wQl 
subject  the  country  to  the  useless  expense  of 
another  trial,  when  a  showing  has  been  made 
that  the  verdict  is  the  same  that  it  would 
have  been  If  the  jury  had  not  dispersed.  Is  a 
commercial  argument  which  amounts  to 
nothing  wh?n  the  administration  of  Justice 
is  concerned.  We  have  said  this  jnach  in 
regard  to  the  overruling  of  the  motion  for  a 
mistrial,  because  If  the  motion  for  a  mistrial 
had  been  granted,  tbe  defendant  could  not, 
upon  another  trial,  have  pleaded  former 
Jeopardy,  for  the  second  trial  would  have 
been  rendered  necessary  by  his  motion  for 
the  mistrial. 

In  the  Hopkins  Case,  supra,  as  in  this 
case,  the  Jury  dispersed  at  the  noon  recess ; 
In  this  case  they  dispersed  without  the 
court's  knowledge,  and  in  the  Hopkins  Case 
despite  the  court's  order.  It  is  true  that 
in  the  Hopkins  Case  the  defendant  had  ex- 
pressly refused  to  consent  for  the  Jury  to 
disperse,  whereas  in  the  present  case  it  does 
not  appear  that  the  defendant's  consent  was 
asked  or  refused.  In  the  Hopkins  Case  we 
held  that  the  defendant  was  entitled  to  a  dis- 
charge, and  that  the  verdict  was  a  nullity, 
because,  by  the  separation  of  the  Jury,  tho 
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defendant  was  deprived  of  his  right  to  poll 
the  Jury,  and  the  dispersal  of  the  jury 
should  be  held,  at  least,  equivalent  to  a 
mistrial  without  the  consent  of  the  defend- 
ant and  not  caused  by  such  necessity  as  Is 
recognized  by  law.  In  the  present  case  a 
motion  for  a  mistrial  was  made  and  should 
have  been  granted,  and,  since  the  verdict  re- 
tamed  Is  for  that  reason  a  nullity,  the  court 
should  have  granted  the  motion  to  set  It 
aside.  In  the  Hopkins  Case,  supra,  we  held: 
"One  who  is  accused  of  crime  baa  the  right  to 
Insiet  upon  all  the  formalitiea  attached  by  law 
to  a  legal  trial.  Where,  without  his  consent  or 
over  his  -  objection,  the  jury  charged  with  the 
determination  of  his  guilt  or  innocence  is  dis- 
persed  prior  to  their  return  into  court,  a  pur- 
Itorted  verdict,  returned  by  one  of  the  jury  after 
they  have  separated  as  a  whole  and  have  been 

Sermitted  to  mingle  with  the  public,  and   the 
efendant  has  thus  been  deprived  of  hia  right 
to  poll  the  jury,  is,  a  nullity." 

The  solicitor  general,  in  support  of  the  con- 
tention that  the  dispersal  of  the  ]ury  was 
harmless,  cites  the  case  of  Storey  v.  Weaver, 
66  Ga.  296  (1),  and  Boberts  &  Copenhaven  v. 
State,  14  Ga.  8  (4),  68  Am.  Dec.  528.  The 
mling  In  Storey's  Case  Is  not  in  point.  There 
the  motion  to  set  aside  the  verdict  (which 
was  rendered  by  default  in  a  civil  case)  was 
based  upon  the  ground  that,  due  to  a  mls- 
nnderstandlng,  the  defendant's  counsel  failed 
to  file  a  plea  in  his  behalf,  and  that  he-  had  a 
meritorious  defense;  the  evidence  as  to  the 
cause  of  the  failure  to  timely  file  a  plea  was 
vague  and  conflicting,  but  It  is  perfectly 
plain  that  the  defense  that  the  defendant 
would  have  filed  was  wholly  worthless.  Up- 
on this  state  of  facts  the  Snpreme  Court  af- 
firmed the  Judgment  in  overruling  the  mo- 
tion to  set  aside  the  verdict,  and  it  was  upon 
this  state  of  facts  that  the  court  held  that  a 
motion  to  set  aside  and  vacate  a  Judgment 
and  reinstate  the  case  cannot  be  determined 
by  any  fixed  rnle,  but  depends  upon  the  clr- 
cnmstances  In  the  case.  There  Is  nothing  in 
the  record  In  that  case  like  the  separation  of 
the  Jury  before  the  rendition  of  the  verdict, 
to  afford  a  reason  for  impeaching  the  fair- 
ness of  the  trial. 

The  ruling  in  Boberts  &  Copenhaven  v. 
State,  supra.  Is  relied  upon  by  state's  counsel 
as  authority  In  support  of  the  proposition 
that  where  the  trial  Judge  has  satisfied  him- 
self, by  a  careful  examination  of  Jurors  on 
oath,  that  casaal  intercourse  on  the  part  of 
the  jurors  with  outsiders  was  not  injurious 
to  the  prisoner,  and  so  announces,  the  court 
may  not  on  this  account,  disturb  a  verdict. 
But  no  motion  for  a  mistrial  was  made  in 
that  case.  The  ruling  was  placed  upon  the 
principle  announced  in  Monroe  v.  State,  5  Ga. 
85,  that  a  separation  of  the  Jury  raises  a 
presumption  of  hurt  and  injury  to  the  pris- 
oner, a  presumption  that  be  cannot  be  fairly 
and  properly  tried  by  them,  and  places  upon 
the  prosecntion  the  burden  of  showing,  be- 
yond a  reasonable  doubt,  that  the  defendant 
bas  snatalned  no  Injury  on  account  of  the 
separation;    but  where  a  motion  for  a  mis- 


trial is  made  before  any  verdict  has  been  re- 
ceived, and  it  appears  that  the  Jury  dispersed 
without  rendering  a  verdict,  and  that  the 
purported  finding  is  in  fact  not  a  verdict,  but, 
as  stated  in  Silvey  v.  State,  71  Ga.  553  (2),^"a 
mere  resolution,  which  it  was  In  the  power  of 
the  Jury  to  alter  or  change  at  any  time  be- 
fore it  was  delivered  into  court,"  the  ruling 
In  the  Boberts  Case  does  not  support  the  con- 
tention that  the  motion  for  mistrial  should 
not  be  granted. 

In  Sllvey's  Case  the  bailiff  told  the  Jury 
that  when  they  agreed  upon  a  verdict  they 
could  write  it  out,  give  It  to  the  foreman,  and 
go  home;  -and  accordingly  the  Jury  wrote  out 
the  verdict,  gave  it  to  the  foreman,  and  dls* 
persed.  The  next  morning  the  court,  after 
making  an  effort  to  purge  the  Jury,  received 
the  purported  verdict  over  the  objection  of 
the  defendant  The  Supreme  Court  held 
that  the  purgation  fell  short  of  showing  that 
the  accused'  had  not  been  injured,  and  that 
the  agreement  by  the  Jury  to  find  a  verdict 
in  a  certain  way,  reducing  it  to  writing  and 
delivering  It  to  the  foreman,  was  not  a  ver- 
dict, because  the  Jury  could  change  it  at 
any  time  before  its  delivery  into  court;  and 
the  Judgment  of  the  lower  court,  refusing  to 
set  aside  the  verdict,  was  reversed. 

In  the  Silvey  Case  there  was  no  motion  for 
a  mistrial;  and  in  the  Hopkins  Case,  supra, 
we  endeavored  to  point  out  the  distinction 
between  a  case  where  a  motion  for  a  mistrial 
is  made  and  one  where  the  point  Is  raised 
for  the  first  time  in  a  motion  to  set  aside 
the  verdict,  or  as  a  ground  of  a  motion  for 
a  new  trial.  When  no  motion  for  mistrial  is 
made,  after  the  defendant  Is  aware  of  a  sep- 
aration of  the  jury,  he  will  Be  presumed  to 
be  satisfied  with  the  showing  to  the  effect 
that  no  injury  has  resulted  to  Mm,  and  to 
have  waived  the  Irregularity  in  the  trial, 
whereas  by  a  motion  for  a  mistrial  he  waives 
nothing,  but  impliedly  asserts  his  conviction 
that  he  has  been  injured,  or  is  likely  to  suf- 
fer injury.  By  a  motion  for  mistrial,  the  de- 
fendant raises  the  point  that  any  verdict 
found  will  be  a  nullity,  by  reason  of  the  fact 
that  he  has  been  Ifijured  through  the  separa- 
tion of  the  Jury,  and  he  raises  it  at  a  time 
when,  if  he  be  guilty,  the  state  may  legally 
establish  that  fact  upon  anotheor  trial.  Un- 
der .these  circumstances  the  state's  Interests 
are  not  hazarded  by  a  plea  of  former  jeop- 
ardy. When  the  point  Is  raised  for  the  first 
time  after  a  trial,  certainly.  If  the  defendant 
knew  before  the  verdict  of  the  separation, 
he  should  be  estopped  to  assert  that  be  was 
injured,  and  should  be  deprived  of  the  right 
of  pleading  a  jeopardy  which  he  had  volun- 
tarily encountered  and  assumed.  Misconduct 
on  the  part  of  the  jury,  while  they  still  have 
the  case  under  consideration  (from  which 
presumably  Injury  may  have  resulted  to  the 
defendant),  throws  the  burden  upon  the  state 
to  show  affirmatively  that  no  Injury  has  re- 
sulted. Westmoreland  v.  State,  45  Ga.  225  (8), 
282.    Bat  U  no  inquiry  Is  made  by  the  court 
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prior  to  the  return  of  the  verdict  and  while 
the  Jur^  still  has  the  case  under  considera- 
tion, along  the  lines  suggested  In  the  Roberts 
Case,  supra,  the  trial  Is  vitiated  by  the  sepa- 
ration of  the  Jury,  and  the  verdict  is  a  nul- 
Uty. 
Judgment  reversed. 

BBOYLES;  J.,  not  presiding. 


as  Oa.  App.  260) 

WOLF  V.    STATE.     (No.  6241.) 
(Court  of  Appeals  of  Georgia.     May  8,  191S.) 

(Byllahut  by  th«  Court.) 

1.  Intoxicating  Liquors  «=»224— UNLAwnrL 
Sale  —  Burden  or  Pboop— Question  fob 
Jury, 

On  the  trial  of  one  charged  with  a  viola- 
tion of  the  law  by  selling  intoxicating  liquor, 
"proof  that  the  accused  received  money  from 
another  person,  accompanied  with  a  request  to 
procure  whisky  for  the  latter,  and  shortly  there- 
after delivered  whisky  to  such  person,  puts  the 
onus  on  the  defendant  of  explaining  where,  how, 
and  from  whom  be  got  the  liquor';  and  it  is 
for  the  jury  to  say  whether  this  burden  has  or 
has  not  been  successfully  carried.  Highsmith 
V.  Waycross,  7  Ga.  App.  611,  67  S.  B.  677,  and 
cases  cited. 

[Ed.  Mote. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §{  275-281 ;  Dec.  Dig.  «=> 
224.] 

2.  Cbiminal  Law  4=>1178— Assionuentb  or 
Error— Abandonment — Brief. 

The  special  assignments  of  error  contained 
in  the  amendment  to  the  motion  for  a  new  tri- 
al, not  being  referred  to  in  the  brief  of  counsel 
for  plaintiff  in  error,  will  be  treated  as  aban- 
doned. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  (>nt  Dig.  {$  3011-3018;    Dec.  Dig.  «=> 

Error  from  City  Court  of  Nashville ;  0.  A. 
Christian,  Judge. 

Caesar  Wolf  was  convicted  of  unlawfully 
selling  intoxicating  liquor,  and  brings  error. 
AfSrmed. 

J.  C.  Smith,  0.  Bradford,  and  W.  R.  Smith, 
all  of  Nashville,  for  plaintiff  in  error.  J.  H. 
Gary,  Sol.,  of  Nashville,  for  the  State. 

RUSSELL,  C.  J.    Judgment  affirmed. 


(16  Qa.  App.  249) 

GILBERT  V.  STATR     (No.  6043.) 
(Court  of  Appeals  of  Georgia.    May  3,  1915.) 

(ByUaiiu  l>v  the  Court.) 

1.  Landlord  and  Tenant  <S=3253— Sales  «=> 
6 — Unlawful  Disposition  of  Property — 
Indictment  —  Instructions  —  Proof  — 
"Sale"— "Pledge"— "Pawn." 

Proof  that  a  farm  tenant  placed  in  pawn, 
to  obtain  money  from  another,  a  portion  of 
his  crop  raised  on  the  rented  premises,  before 
paying  off  and  discharging  his  obligations  to  his 
landlord  for  rent  and  supplies,  will  not  support 
an  indictment  (based  on  sections  7!^  and  721  of 
the  Penal  Code  1910),  which  charges  that  the 
accused  did  "sell"  a  part  of  said  crop,  and  does 
not  allege  that  he  did  so  "sell  or  otherwise  dis- 
pose of  the  property,  etc. 

(a)  "A  pledge,  or  pawn,  is  property  deposited 
with  another  as  security  for  the  payment  of  a 


debt."  Civ.  Code  1910,  S  3528.  "A  sale,  in  iU 
broadest  sense,  may  be  defined  as  the  transfer 
of  the  property  in  a  thing  for  a  price  in  mon- 
ey." 35  Cyc.  25.  In  the  former  the  title  does 
not  pass:   in  the  latter  it  does. 

(b)  Under  such  an  indictment,  instructions 
from  the  court,  which  authorized  the  jury  to 
convict  the  defendant  if  he  did  in  fact  "sell  or 
otherwise  dispose  of  the  property,"  and  failed  to 
confine  the  jury  solely  to  evidence  tending  to 
support  the  charge  as  to  tiie  mere  sale  as  alleg- 
ed in  the  indictment,  were  erroneous. 

(c)  Since  a  decision  of  the  question  is  not  nec- 
essary in  this  case,  we  make  no  ruling  as  to 
whether  the  words  "otherwise  dispose  of  would 
include  a  pawn,  loan,  or  other  similar  disposi- 
tion thereof.  See  Scott  v.  State,  6  Ga.  App. 
332,  64  S.  E.  1005. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  S|  1031-1033;  Dec.  Dig. 
«=>258;    Sales,  Cent   Dig.   {   14;    Dec.   Dig. 


For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Pawn ;   Pledge ;    Sale.] 

2.  Denial  of  New  Trial  Approved. 

The  court  erred  in  overruling  the  motion 
for  a  new  trial. 

Error  from  City  Conrt  of  Sparta;  B.  W. 
Moore,  Judg& 

Erwln  Gilbert  was  convicted  of  violating 
Pen.  Code  1910,  f§  720,  721,  and  brings  error. 
Reversed.  ' 

A.  G.  Foster,  of  Madison,  for  plaintiff  in 
error.  .  R.  L.  Merritt,  SoL,  of  Sparta,  for  the 
State. 

WADE,  J.    Judgment  reversed. 


McBRIDE  V.  GRAEBEB. 
(Court  of  Appeals  of  Georgia. 


(16  as.  App.  240) 

(No.  6988.) 
May  8,  1915.) 


(Syllabtu  by  the  Court.) 

1.  Habeab  Corpus  «=>46  •'Jurisdiction  — 
CiTT  Court. 

The  judge  of  a  city  court  who,  by  the  law 
which  establishes  it,  is  invested  with  "power  to 
issue  writs  of  habeas  corpus,  and  to  hear  and 
dispose  of  the  same  in  the  same  way  and  with 
the  same  power  as  judges  of  the  superior 
courts,"  may  grant  such  a  writ,  directed  to  any 
person  having  another  in  illegal  custody  within 
the  territorial  limits  of  the  county  over  which 
the  jurisdiction  of  his  court  extends. 

[Ed.  Note.— For  other  cases,  see  Habeas  (Cor- 
pus, Cent  Dig.  |  86;    Dec.  Dig.  ig=»46.] 

2.  Habeas  Corpus  €=>46— Jurisdiction  — 
Citt  Court  —  Detention  Under  Sentence 
OF  Superior  Court. 

Where  the  application  shows  that  the  per- 
son held  in  custody  is  detained  under  a  void 
sentence  of  the  superior  court,  the  fact  that  it 
is  a  sentence  of  the  superior  court  will  not  pre- 
vent a  judge  of  the  city  court  who  has  power 
to  grant  the  writ  of  habeas  corpus  from  taking 
jurisdiction  of  the  proceeding. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  {  36;    Dec.  Dig.  <S=>46.] 

3.  BiGAMT  ®=»1— Venue. 

Under  the  law  of  force  in  (Georgia,  thfr 
crime  of  bigamy  is  committed  in  the  jurisdic- 
tion in  which  the  accused  enters  into  the  sec- 
ond or  bigamous  contract  of  marriage,  and  not 
in  another  jurisdiction  in  which  he  carries  on 
bigamous  cohabitation. 

[Ed.    Note.— For    other    cases,    see    Bigamy^ 
Cent  Dig.  §S  1-15;   Dec.  Dig.  «=»1.] 
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(A.dditional  Sf/ttahut  ty  Editoriai  Btaff.) 

4.  BiOAifT  «=>1— "Mabbiaoe." 

The  word  "marriage,"  when  applied  to  a 
bigamona  marriage,  means  going  through  a  form 
of  marriage. 

[Ed.  Note.— For  other  cases,  see  Bigamy, 
Cent  Dig.  $§  1-15;  Dec  Dig.  <8=»1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Marriage.] 

5.  Bigamy  9=>1 — What  CoNSTirnTBB. 

"Bigamy"  is  properly  defined  as  the  crime 
of  having  two  wives  or  two  husbands  at  the 
same  time.  More  accurately  stated,  the  crime 
of  bigamy  is  committed  by  the  act  of  marrying 
while  the  spouse  by  a  former  marriage  is  still 
alive  and  the  former  marriage  is  still  in  force. 

[Ed.  Note. — For  other  cases,  see  Bigamy, 
Cent  Dig.  {i  1-15;    Dec.  Dig.  «=»!., 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bigamy.] 

Error  from  City  Court  of  Leesburg;  W.  G. 
Martin,  Judge. 

Habeas  corpus  by  J.  B.  Graeber  against 
J.  M.  McBrlde,  Warden.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

J.  B.  Graeber  presented  bis  petition  for 
habeas  corpus  to  the  Judge  of  the  city  court 
of  Leesburg,  in  Liee  county,  Ga.  The  petition 
was  brought  against  J.  M.  McBrlde,  as  ward- 
en of  the  I>ee  county  chain  gang,  and  alleged 
that  the  petitioner  was  illegally  restrained 
of  his  liberty;  the  mode  of  restraint  being 
by  confinement  and  hard  labor  on  the  public 
roads  of  Lee  county,  and  the  place  of  his  de- 
tention being  also  in  that  county.  He  fur- 
ther alleged  that  he  was  restrained  under 
and  by  virtue  of  an  illegal  and  void  sentence 
pronounced  against  him  by  the  superior  court 
of  Wayne  county,  Ga.,  at  the  November  term, 
1913,  thereof,  which  sentence  was  based  on 
his  plea  of  guilty  to  a  defective  indictment 
In  ttiat  court  The  indictment,  a  copy  of 
which  Is  attached  to  the  petition,  charges  J. 
B.  Graeber  with  "the  ofTense  of  bigamy,  for 
that  the  said  J.  B.  Graeber,  on  the  10th  day 
of  Jane,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  twelve,  in  the  county 
aforesaid,  with  force  and  arms,  having  been 
legally  married  to  Marie  R  O'Connell,  the 
said  lawful  wife  being  still  and  then  alive, 
did  marry  Bettie  Lou  Weaver,  under  the 
name  of  Elizabeth  Stewart,  in  the  state  of 
Florida,  county  of  Duval,  and,  after  having 
married  said  Bettie  Lou  Weaver  in  said  state 
of  Florida,  and  knowing  that  his  lawful  wife, 
Marie  E.  Graeber,  was  still  living,  did  cohabit 
and  live  as  man  and  wife  with  said  Bettie 
Lou  Weaver  in  said  county  of  Wayne,  thus 
tiaving  and  did  knowingly  have  a  plurality 
of  wives  at  the  same  time,  contrary  to  the 
laws  of  said  state,"  etc.  The  petitioner  com- 
plained that  Wayne  superior  court  was  with- 
out Jurisdiction  to  impose  sentence  upon  him 
on  a  plea  of  guilty  to  a  crime  which  appeared 
from  the  Indictment  itself  to  have  been  com- 
mitted in  another  state,  and  that  the  said 
su|)erior  court  imposed  its  sentence  for  an 
;ii-t  for  which  no  pennlty  or  punishment  what- 


soever is  prescribed  under  the  laws  and  stat- 
utes of  force  in  the  state  of  Georgia,  and  that 
his  detention  and  restraint  was  therefore  il- 
legal, and  he  prayed  the  grant  of  the  state's 
writ  of  habeas  corpus,  directed  to  the  said 
warden,  commanding  and  requiring  liim  to 
produce  the  person  of  the  petitioner  before 
Hon.  W.  G.  Martin,  Judge  of  said  city  court, 
at  such  time  and  place  as  the  court  might 
direct  The'  writ  duly  issued,  and  at  the 
hearing  the  respondent  first  entered  a  de- 
murrer to  the  petition  and  moved  to  dismiss 
It,  upon  several  grounds,  which  are,  In  sub- 
stance, as  follows:  (1,2)  Because  the  city 
court  of  Lieesburg  was  without  Jurisdiction 
to  pass  upon  the  petition,  since  the  petition 
sought  to  attack  the  validity  of.  a  judgment 
of  the  superior  court  of  Wayne  county  in  a 
court  of  inferior  Jurisdiction;  (3)  because 
the  petition  sought  to  have  the  city  court  of 
Leesburg  pass  upon  a  criminal  statute  over 
which  that  court  had  no  Jurisdiction,  to  wit, 
the  statute  relating  to  bigamy,  which  is  a 
felony;  (4)  because  the  city  court  of  Lees- 
burg had  no  Jurisdiction  to  pass  upon  the 
pleadings  and  Judgment  in  a  court  of  su- 
perior Jurisdiction  in  felony  cases.  The  de- 
murrer was  overruled,  and  the  respondent 
filed  his  answer,  denying  all  the  allegations 
of  the  petition  except  as  to  the  nature  of  the 
process  under  which  the  petitioner  was  re- 
strained of  his  liberty,  and  the  mode  of  that 
restraint  Upon  the  indictment  attached  to 
the  original  i>etition  appears  a  formal  waiver 
of  arraignment  and  a  plea  of  guilty,  properly 
signed. 

At  the  conclusion  of  the  hearing  the  Judge 
of  the  city  court  passed  an  order  discharging 
the  petitioner  from  further  detention  by  the 
warden  of  lioe  county  chain  gang,  on  the 
ground  that  the  detention  was  under  an  il- 
legal sentence,  based  upon  a  plea  of  guilty  to 
a  void  indictment ;  and  further  ordered  that 
the  petitioner  be  "committed  to  the  superior 
court  of  Wayne  county,  Ga.,  to  answer  the 
offense  of  adultery  and  fornication,  or  such 
other  offense  as  the  grand  Jury  may  find, 
growing  out  of  the  alleged  bigamous  mar- 
riage," and  directed  that  the  respondent,  J. 
M.  McBrlde,  deliver  him  "to  any  sheriff  or 
deputy  sheriff  of  Georgia,  who  shall  deliver 
him  to  the  Jailer  of  Wayne  county,  Ga.,  to 
be  safely  kept  until  discharged  by  due  pro- 
cess of  law."  The  respondent  excepted  to 
this  Judgmoit,  and  brought  to  this  court  the 
questions  raised  by  the  petition,  the  demur- 
rer, and  the  answer.  The  Judge  of  the  city 
court,  in  certifying  the  bill  of  exceptions,  in- 
corporated therein  a  recital  that  the  only  evi- 
dence introduced  on  the  trial  consisted  of  a 
certified  copy  of  the  indictment,  with  the 
plea  of  guilty  and  other  entries  thereon,  and 
a  like  copy  of  the  sentence  of  the  superior 
court ;  all  of  which  exactly  correspond  to  the 
certified  copies  attached  to  the  petition  as 
exhibits. 
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T.  E.  Patterson,  of  Oriffin,  and  J.  B.  HoyI, 
of  Leesburg,  for  plalntlfT  In  error.  W.  H. 
Burt,  of  Albany,  for  defendant  In  error. 

WADE,  J.  (after  stating  the  facts  as 
above).  [1,  2]  The  first  question  for  deter- 
mination Is  the  question  as  to  the  Jurisdic- 
tion {ind  power  of  the  Judge  of  the  city  court 
of  Leesburg  to  Issue  a  writ  of  habeas  corpus 
which  seeks  to  release  from  custody  one  re- 
strained under  and  by  virtue  of  a  sentence 
Imiposed  upon  him  by  a  superior  court  of 
this  state,  for  the  commission  of  an  offense 
onl^  cognizable  by  that  court,  and  which  the 
city  court  of  Leesburg  would  have  no  juris- 
diction to  originally  try.  In  the  case  of  Pitts 
T.  Hall,  60  6a.  390,  the  Supreme  Court  said: 

"The  ordinary  undertook  to  turn  out  the  de- 
fendant by  writ  of  babena  corpus,  the  superior 
court  reversed  the  ordinary  on  certiorari,  and 
this  is  the  judgment  sought  to  be  corrected. 
The  ordinary  had  no  right  to  interfere  with 
tlie  sentence  of  the  superior  court.  Code  1873, 
i  4023  [Penal  Code  of  1010, 1  13051.  The  pro- 
cess was  lawful,  and  it  would  be  dangeroua  to 
let  such  a  court,  or  any  court,  interfere  with 
the  sentence  of  any  other  court  superior  to  it- 
sdf." 

This  would  seem  to  be  an  explicit  ruling 
on  the  point  involved,  but  it  will  be  found, 
from  a  careful  examination  of  the  decision 
In  that  case  (and  it  Is  so  declared  by  the 
Supreme  Court  in  Simmons  v.  Georgia  Iron 
&  Coal  Co.,  117  Ga.  305-^17,  43  S.  E.  7S0, 
61  Lk  R.  A.  739)  that  these  remarks  of  Judge 
Jackson,  touching  the  danger  resulting  from 
the  interference  by  an  Inferior  court  with 
a  sentence  of  a  court  of  superior  dignity, 
were  purely  obiter.  Any  doubt  which  may 
have  existed  on  this  point  liefore  that  time 
was  definitely  removed  by  the  ruling  in 
Simmons  v.  Georgia  Iron  &  Coal  Co.,  supra. 
In  which  It  is  clearly  and  distinctly  held 
that: 

"The  Judge  of  a  city  court,  the  jurisdiction  of 
which  ezt«)da  over  the  whole  of  the  county  in 
which  it  is  located,  has  power  to  grant  the  writ 
directed  to  any  person  having  another  in  illegal 
custody  within  the  territorial  limits  of  the  coun- 
ty, and  to  make  it  returnable  to  any  place  with- 
in the  county,  notwithstanding  such  person  may 
be  a  nonresident  of  the  county." 

And  again: 

"The  fact  that  the  application  may  show  that 
the  person  held  in  custody  is  detained  under  a 
void  sentence  of  the  superior  court  would  not 
prevent  the  judge  of  a  city  court  having  power 
to  grant  the  writ  from  taking  jurisdiction  of  the 
proceeding." 

To  attempt  to  add  anything  to  the  learned 
and  Interesting  discussion  of  the  writ  of 
habeas  corpus  to  be  found  in  the  case  Just 
referred  to  would  be  useless;  nor  is  It  nec- 
eaisary  for  the  purposes  of  this  case  to  refer 
to  what  is  there  said  as  to  whether  the  suf- 
ficiency of  a  petition  for  habeas  corpus  can 
be  tested  by  demurrer,  notwithstanding  it 
seems  that  a  motion  may  be  made  to  quash 
such  a  writ  because  of  insufficient  averments 
in  the  petition.  In  the  opinion  in  that  case 
(117  Ga.  315,  43  S.  E.  784.  61  L.  R.  A.  739) 
it  is  said  that  a  city  court  for  Bartow  coun- 


ty was  created  by  an  act  of  the  Legislature 
giving  it  Jurisdiction  over  the  whole  of  that 
county,  and  "by  section  23  of  the  act  It  was 
provided  that  the  Judge  of  said  dty  court 
shall  have  authority  to  grant  writs  of  habe- 
as corpus,  except  when  the  person  detained 
of  his  liberty  Is  charged,  with  a  capital  fel- 
ony,'" and  that  "the  statutory  right  of  the 
judge  of  that  court  to  Issue  the  writ  of  ha- 
beas corpus  must  be  derived  solely  from  this 
act"  The  court  says  farther  (117  Ga.  317, 
43  S.  E.  785,  61  U  R.  A.  739): 

"We  are  not  aware  of  any  difference  in  rank 
among  the  various  judges  of  the  state  when 
acting  as  habeas  corpus  judges;  and  we  see  no 
reason,  in  principle,  why  one  such  a  judge  pre- 
siding in  a  ci^  court  might  not  discharge  a 
person  wrongfully  held  in  custody  imder  a  void 
sentence  imposed  by  the  superior  court.  The 
sole  question  to  be  mqnired  into  is  whether  the 
detention  is  illegal;  and,  if  it  is,  the  prisoner 
ought  to  be  discharged,  without  regard  to  who 
or  what  wag  the  direct  or  indirect  cause  of  the 
detention." 

The  act  establishing  the  dty  court  of 
Leesburg  (Acts  1905,  pp.  266-276)  provides 
explicitly,  in  section  13: 

"That  the  judge  of  said  city  court  shall  have 
power  to  issue  writs  of  habeas  corpus,  and  to 
hear  and  dispose  of  the  same  in  the  same  way 
and  with  the  same  power  as  judges  of  the  supe- 
rior courts." 

Also  section  1  of  that  act  declares  that  the 
city  court  of  Leesburg  shall  have  civil  and 
criminal  jurisdiction  "over  the  whole  coun- 
ty of  Lee."  These  provisions  obviously 
bring  this  court  under  the  same  rule  de- 
clared t>y  the  Supreme  Court  in  reference  to 
the  city  court  of  Cartersville. 

In  EngHand  it  was  an  offense  against  the 
canon  law,  but  not  against  the  common  law, 
to  marry  a  second  time  during  the  Ufe  of 
the  first  husband  or  wife,  or  to  cohabit  under 
such  a  marriage.  By  statute  enacted  during 
the  reign  of  James  I  bigamy  was,  however, 
made  a  felony  when  committed  within  the 
limits  of  England  or  Wales,  and  many  de- 
fects therein  have  been  cured  by  later  en- 
actments. "In  most  of  the  United  States 
the  nature  and  punishment  of  bigamy  are 
defined  by  statutes  which  are  variations  of 
the  later  English  oiactments.  Bigamy  is  now 
an  offense  in  all  the  states  of  the  Union, 
though  the  degree  of  the  crime  varies."  4 
Am.  &  Eng.  Enc.  L.  (2d  Ed.)  36.  Generally 
speaking,  "to  constitute  the  offense  of  big- 
amy, there  must  have  been  a  prior  valid 
marriage,  coupled  with  an  entering  by  one 
of  the  parties  thereto  into  a  second  marriage 
while  to  his  or  her  knowledge  the  other  par- 
ty to  the  prior  marriage  is  alive,  and  such 
marriage  is  still  undissolved."  5  Cyc  689, 
690.  In  England  it  now  appears  that  under 
the  existing  statutes  there  may  be  a  convic- 
tion for  bigamy  wherever  the  guilty  person 
is  apprehended  or  held  in  custody,  without 
regard  to  the  question  where  the  second  mar- 
riage took  place,  though  under  the  earlier 
statutes  there  could  be  no  conviction  except 
at  the  place  of  the  marriage.  4  Am.  &  r:ng. 
Enc;  L.  (2d  Ed.)  39.    "GeneraUy  in  the  Unit- 
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ed  States  no  co&vlctl<Hi  for  bigamy  can  be 
bad  except  in  the  jurisdiction  where  the 
bigamous  marriage  was  solemnized ;"  thongh 
by  express  statute  In  some  of  the  states  the 
defendant  may  be  tried  and  convicted  where 
the  bigamous  cohabitation  occurs,  even 
though  the  marriage  took  place  outside  of 
Che  state  where  the  indictment  was  found. 
State  V.  Sloan,  55  Iowa,  217,  7  N.  W.  616; 
Ck>m.  T.  Bradley,  2  Cush.  (Mass.)  553;  State 
T.  Johnson,  12  Minn.  476  (GIL  378)  93  Am. 
Dea  241;  Stat©  v.  Palmer,  18  Vt  670;  4 
Am.  &  Eng.  Ena  L.  (2d  Ed.)  40.  "The  time 
wben,  and  the  place  at  which,  the  prior  mar- 
riage took  place  are  not  material  ingredients 
of  the  offense,  because  the  second  marriage 
alime  is  unlawful;  the  first  having  nothing 
criminal  in  It"  6  <3yc.  693.  "The  place  where 
the  second  marriage  was  performed  is  mate- 
rial. •  •  *  Where,  however,  the  statutes 
ao  provide,  the  place  of  the  second  marriage 
Is  not  Important,  and  'It  may  have  been  sol- 
emnized elsewhere  than  within  the  Jurisdic- 
tion of  the  county  or  state  where  the  charge 
of  bigamy  Is  made."  6  Cyc.  694.  See,  also, 
Cox  Y.  State,  117  Ala.  103,  23  South.  806,  41 
Xk  R.  A.  760,  67  Am.  St  Hep.  166.  C!ohabl- 
tation  under  the  second  marriage  is  not 
requisite,  but  the  crime  of  bigamy  is  com- 
plete when  the  second  marriage  is  solemniz- 
ed. 6  Cyc.  694;  4  Am.  &  Eng.  Enc.  L.  (2d 
Ed.)  39. 

[4,  5]  "It  is  now  held  by  all  the  courts 
that  the  word  'marriage,'  when  applied  to  a 
Bubsequent  marriage,  means  going  through 
a  form  of  marriage."  4  Am.  &  Eng.  Enc.  L. 
(2d  Ed.)  39.  "Bigamy  Is  popularly  described 
as  the  crime  of  having  two  wives  or  two 
Imsbands  at  the  same  time.  To  state  the 
matter  more  accurately.  It  may  be  said  that 
tte  crime  of  bigamy  is  committed  by  the  act 
of  marrying  while  the  spouse  by  a  former 
marriage  is  still  alive  and  the  former  mar- 
riage Is  still  In  force.  In  some  states  the 
statutes  have  gone  further  and  made  punish- 
able the  mere  act  of  Illegal  cohabitation  with 
the  second  spouse.  Under  such  statutes  the 
gist  of  the  offense  may  be  either  the  sec- 
ond marriage  or  the  Illegal  cohabitation.  At 
common  law,  entering  Into  a  second  marriage 
while  the  first  remained  undissolved  was 
designated  'polygamy,'  but  the  words  'big- 
amy' and  'polygamy*  are  used  interchange- 
ably at  the  present  time."  3  R.  C.  L.  796. 
The  sections  of  the  Penal  Code  of  this  state' 
defining  this  crime  are  as  follows: 

Section  367 :  "Polygamy,  or  bigamy,  consists 
in  knowingly  having  a  plurality  of  husbands  or 
•wives  at  the  same  time." 

Section  368 :  "If  any  person  being  married 
■hall  marry  another  person,  the  lawful  husband 
or  wife  being  alive,  and  knowing  that  such 
lawful  husband  or  wife  is  living,  such  person  so 
offending  shall  be  punished  by  confinement  at 
labor  in  the  penitentiary  for  not  less  than  two 
years  nor  longer  than  four  years,  and  the  sec- 
ond marriage  shall  be  void." 

Section  370 :  "If  any  unmarried  man  or  wo- 
man shall  knowingly  marry  the  wife  or  hiisband 
of  another,  such  man  or  woman  shall  be  pun- 
ished by  imprisonment  and  labor  in  the  peniten- 


tiary for  not  less  than  one  year  nor  longer  than 
three  years." 

[3]  The  defendant  in  this  case  pleaded 
guilty,  in  the  county  of  Wayne,  to  an  indict- 
ment for  bigamy,  alleged  to  have  been  com- 
mitted by  marrying  one  Settle  Lou  Weaver 
in  the  state  of  Florida  and  county  of  Du- 
val, and,  after  having  married  the  said  Bet- 
tie  Lou  Weaver  in  the  state  of  Florida,  know- 
ing that  his  lawful  wife  was  still  living,  by 
cohabiting  and  living  as  man  and  wife  with 
the  said  Bettie  Lou  Weaver  in  the  county  of 
Wayne,  thus  knowingly  having  a  plurality  of 
wives  at  the  same  time.  It  appears  from 
what  we  have  already  said,  tliat  in  some  Ju- 
risdictions, cohabiting  with  a  bigamous  wife 
is  placed  by  statute  on  the  same  plane  as  the 
act  of  going  through  a  bigamous  ceremony  of 
marriage,  but  no  such  statute  exists  in  Geor- 
gia. It  is  true  that  by  the  common  law  and 
the  law  of  this  state,  a  mutual  agreement  to 
be  husband  and  wife,  made  by  parties  able  to 
contract  and  followed  by  cohabitation,  is  rec- 
ognized as  a  valid  marriage.  Dale  v.  State, 
88  Ga.  552,  16  S.  E.  287;  Smith  v.  Smith,  84 
Ga.  440, 11  S,  E.  496,  8  L.  E.  A.  362 ;  Clark  v. 
Cassidy,  64  Ga.  ^2 ;  Drawdy  v.  Hesters,  130 
Ga.  161,  60  S.  E.  461,  15  L.  R.  A.  (N.  S.)  190. 
If  the  indictment  had  alleged  that  the  de- 
fendant contracted  such  a  common-law  mar- 
riage with  his  bigamous  wife  in  the  coun- 
ty of  Wayne,- and  this  allegation  Iiad  been 
sustained  by  proof,  a  conviction  for  bigamy 
possibly  might  have  been  warranted  uuder 
our  statutes,  even  though  one  of  the'  parties 
was  not  legally  "able  to  contract";  but  it  is 
unnecessary  to  pass  upon  that  question  In 
tills  case,  since  the  Indictment  above  referred 
to  does  not  charge  that  the  defendant  entered 
into  a  common-law  marriage  within  the  lim- 
its of  the  county  of  Wayne,  and  thereafter 
cohabited  with  the  person  with  whom  he  con- 
tracted such  a  marriage,  but  charges  that  the 
defendant  while  knowing  that  his  lawful 
wife  was  still  living,  did  cohabit  and  live  In 
that  county  as  man  and  wife  with  the  woman 
to  whom  he  had  been  married  in  the  state  of 
Florida.  Undoubtedly  the  defendant,  under 
the  allegations  of  the  indictment  could  have 
been  convicted  under  a  charge  of  adultery,  or 
adultery  and  fornication,  as  the  proof  may 
have  warranted,  but  it  appears  to  us  clear 
that  the  offense  of  bigamy,  as  defined  by  our 
statutes,  was  not  in  any  manner  charged  by 
the  indictment 

It  Is  urged  that,  since  there  was  no  demur- 
rer to  th^  indictment  but  on  the  contrary, 
the  defendant  admitted  his  guilt  thereunder, 
and  entered  his  formal  plea  of  guilty,  he 
could  not  be  discharged  from  the  sentence  im- 
posed upon  him.  It  is  sufilcient  to  say  that  a 
plea  of  guilty  of  the  commission  of  an  act 
which  is  neither  a  crime  under  the  common 
law  nor  by  statute  would  certainly  not  au- 
thorize the  restraint  or  detention  of  the  per- 
son making  by  his  plea  the  admission  that  he 
did  the  things  alleged  in  the  indictment 
where  they   were  not  In  violation  of  law. 
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Suppose  &e  defendant  had  been  Indicted  for 
lese  majesty,  wblch  Is  understood  to  be  a 
recognized  crime  under  the  laws  of  force  In 
Germany,  but  which,  as  generally  under- 
stood. Is  not  an  offense  under  the  common 
law  or  under  the  law  of  Georgia,  and  sup- 
pose, further,  that  certain  facts  constituting 
the  alleged  offense  were  set  out  in  an  indict- 
ment, and  the  defendant  thereupon  waived 
arraignment  and  entered  his  plea  of  guilty, 
was  sentenced  to  serve  a  term  In  the  peniten- 
tiary, and  was  actually  restrained  of  his  lib- 
erty under  the  Judgment  of  a  competent 
court;  could  it  be  urged  for  a  moment  that 
the  writ  of  habeas  corpus  would  not  avail  to 
release  him  from  custody,  simply  because  he 
had  not  interposed  a  demurrer  to  the  Indict- 
ment, but  had  entered  a  plea  of  guilty  to  the 
acts  therein  alleged?  The  whole  matter  de- 
pends upon  this:  no  crime  under  the  com- 
mon law  or  under  the  statutes  of  Georgia  re- 
lating to  bigamy  was  charged  in  the  Indict- 
ment, and  consequently,  when  the  defendant 
pleaded  guilty  to  the  allegations  made  in  the 
indictment,  he  did  not  thereby  plead  guilty 
to  a  commission  of  a  crime ;  since  none  was 
charged. 

It  appears  to  be  well  settled  that  the  venue 
In  such  a  case,  in  the  absence  of  a  special 
statute  allovTlng  a  trial  In  the  county  where 
the  defendant  Is  apprehended  (State  v.  Sweet- 
sir,  53  Me.  438;  State  v.  Griswold,  53  Mo. 
181 ;  Reg.  V.  Whiley,  2  Moody,  186,  reversing 
1  C.  &  K.  150,  47  E.  C.  L.  160 ;  Rex  v.  Fraser, 
1  Moody,  407 ;  Rex  v.  Gordon,  R.  &  R.  36 ; 
Collins  V.  People,  1  Hun  [N.  Y.]  610;  Id., 
4  Thomp.  &  C.  [N.  Y.]  77),  must  be  laid  In 
the  county  where  the  second  marriage  was 
celebrated  (5  Cyc.  696).  "Tbe  basic  principle 
that  Jurisdiction  over  crimes  la  local,  and 
that  no  state  can  punish  for  a  crime  com- 
mitted in  another  state,  applies  to  prosecu- 
tions for  bigamy,  which  must  be  laid  In  the 
Jurisdiction  where  the  crime,  which  is  the 
second  marriage,  was  committed."  3  R.  C. 
L.  p.  797.  In  the  case  of  Nelms  v.  State,  84 
Ga.  4G6, 10  S.  E.  1087,  20  Am.  St  Rep.  377,  it 
was  held  that: 

"A  married  man  whose  wife  is  living  commits 
bigamy  by  marrying  another  woman,  whether  he 
cohabitB  with  her  or  not,  and  though  be  be  ar- 
rested immediately  after  the  performance  of  the 
marriage  ceremony.  'Consenaua  non  ooncubitus 
facit  nuptias.' " 

It  is  evident  that  in  this  Jurisdiction,  un- 
der our  statutes  defining  the  crime  of  bigamy, 
in  which  it  Is  definitely  stated  that  one  Is 
guilty  of  this  crime  who  "shall  marry  anoth- 
er person,"  etc.,  or  shall  "knowingly  marry 
the  wife,"  etc.  (sections  368-370),  the  actual 
ceremony  or  contract  of  marriage  itself  is 
referred  to,  whether  the  marriage  be  per- 
formed witti  or  without  pomp  and  circum- 
stance by  a  minister  of  the  Go8i)el,  or  by  an 
officer  of  the  law  authorized  to  perform  the 
ceremony,  or  (possibly)  by  a  simple  agree- 
ment to  take  each  other  for  husband  and 


wife,  followed  by  cohabitation,  and  constitut- 
ing a  common-law  marriage.  As  was  said 
further  in  that  case : 

"A  man  takes  a  wife  when  the  contract  is 
lawfully  made.  He  takes  a  wife  unlawfully 
when  the  contract  is  unlawfully  made,  and  this 
unlawful  contract  the  law  punishes. 

The  trial  Judge  did  not  err  In  ordering  the 
discharge  of  the  prisoner,  and  bia  Judgment 
is  hereby  affirmed. 

"°°'''™  (IB  Ga.  App.  261) 

.     KEMP  V.  STATE.     (No.  6283.) 
(Court  of  Appeals  of  Georgia.     May  8,  1915.) 

C£ftflla(ii«  by  t\«  Court.) 

1.  iRToxicATiNo  LiQuoBs  «=>223  —  Unlaw- 
roi.  Sale— PaoBECUMOK— Pboof. 

The  conviction  of  the  accused  for  the  of- 
fense of  selling  intoxicating  liquor  was  author- 
ized by  direct  proof  showing  the  commissioo  of 
the  crime  charged  against  him  at  any  tima 
within  two  years  prior  to  the  finding  of  the  in- 
dictment Cripe  V.  State,  4  Ga.  App.  832,  62 
S.  E.  567 ;  Wheeler  v.  State,  4  Ga.  App.  325. 
61  S.  E.  409;  Johnson  v.  States  7  Ga.  App. 
48,  66  S.  E.  14& 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
I^nora,  Gent  Dig.  {{  263-274;  Dec.  Dig.  <S=> 

2.  Cbivinal  Law  «=>1160  —  Apfeai,  —  Veb- 
DicT— Evidence. 

While  the  evidence  was  weak,  the  Jnry 
found  it  sufficient  and  resolved  all  doubte 
against  the  defendant  and  their  verdict  having 
been  approved  by  the  trial  judge,  will  not  be  set 
aside  by  this  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  3084 ;  Dec.  Dig.  «=»1160.] 

Error  from  Superior  Court,  Liberty  Cood' 
ty;    W.  W.   Larsen,  Judge. 

Albert  Kemp  was  convicted  of  selling  in- 
toxicating liquor,  and  brings  error.  At- 
firmed. 

W.  C.  Hodges,  of  Hlnesvllle,  for  plaintiff 
in  error.  W.  F.  Slater  and  N.  J.  Norman, 
Sols.  Gen.,  both  of  Savannah,  for  the  State. 

WADE,  J.    Judgment  affirmedL 


a«  Oa.  S90> 
L.  CARTER  CO.  v.  O'QUINN.     (Na  816.) 
(Supreme  Court  of  Georgia.    April  20,  191&} 

(SvUabiu  ly  the  Oomrt.) 
Injunction  «=s>137,  161— iMTEBLOcinroRT  Ik- 

JCNOTION— HSABINa    —    DETEBMINATIOIT     OI 

Deuubbeb. 

In  response  to  a  rule  nisi  to  show  cause 
against  the  grant  of  an  interlocutory  injunc- 
tion, the  court  may  consider  a  demurrer  as 
cause  for  refusing  such  injunction.  However, 
the  demurrer  cannot  be  determined  as  independ- 
ently presenting  an  issue  for  adjudication  an.  its 
merits,  where  the  hearing  is  in  vacation  and  no 
compliance  la  had  with  Civ.  Code  1910,  {{  4852, 
4853,  respecting  the  hearing  in  vacation  or 
matters  determinable  by  the  Judge  without  ref- 
erence to  a  jury,  and  no  order  in  term  has  been 
taken  to  hear  the  demurrer  in  vacation. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent  Dig.  fS  807-309,  336;  Dec  Dig7«=>l37; 
161.] 
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Error  from  Superior  Court,  Wayne  Coun- 
ty;  C.  B.  Conyers,  Judge. 

Action  by  the  L.  Carter  Coini)any  against 
Ij.  R.  O'Qulnn.  Judgment  for  defendant, 
And  plaintiff  brings  error.    Reversed. 

J.  H.  Tbomas  and  D.  M.  Clark,  botb  of 
Jesup,  for  plaintiff  in  error.  Jas.  R.  Thom- 
as and  W.  B.  Gibbs,  botb  of  Jesup,  for  de- 
fendant in  error. 

EVANS,  P.  J.  The  I*  Carter  Company 
brought  a  petition  against  L.  B.  O'Qulnn  to 
'recover  damages  for  an  alleged  trespass  and 
to  enjoin  its  continuance.  A  role  nisi  was 
granted,  calling  on  the  defendant  to  show 
cause  before  the  Judge  at  chambers  why  an 
Interlocutory  injunction  should  not  issue. 
The  time  set  for  the  hearing  was  postponed 
from  time  to  time,  and  finally  a  consent  or- 
der was  passed,  setting  the  hearing  of  the 
application  for  injunction  at  chambers  on  a 
date  between  the  return  and  trial  terms  of 
the  cause.  On  the  hearing  provided  for  in 
this  order  the  defendant  presented  to  the 
court  a  written  demurrer.  The  plaintiff  ob- 
jected to  the  consideration  of  the  demurrer, 
on  the  grounds  that  it  had  not  been  filed  at 
the  appearance  term,  and  that  it  could  not 
be  adjudicated  upon  the  hearing  of  the  ap- 
plication for  a  temporary  Injunction.  The 
court  overruled  these  objections,  and  entered 
a  Judgment  sustaining  the  demurrer  and  dis- 
missing the  plaintiff's  case.  £^ror  is  assign- 
ed on  this  Judgment 

While  on  an  interlocutory  hearing  a  demur- 
rer may  be  considered  along  with  the  other 
pleadings,  in  determining  whether  an  injunc- 
tion should  be  granted,  such  grant  is  not  a 
conclusive  adjudication  upon  the  demnrrer. 
Gordon  v.  Fritts,  138  Ga.  770,  76  S.  B.  40.  On 
such  an  Interlocutory  hearing  the  court  ad- 
judicates the  propriety  of  the  grant  or  re- 
fusal of  the  writ  of  injunction.  If  such 
bearing  occurs  after  the  appearance  term, 
the  court's  Jurisdiction  to  determine  the  de- 
murrer by  independent  Judgment  on  that 
pleading.  In  the  absence  of  a  term  order  set- 
ting the  hearing  in  vacation,  is  dependent 
on  compliance  with  avU  Code  1010,  !|  4852, 
48S3.  These  sections  empower  the  Judges 
to  hear  in  vacation,  without  previous  term 
order,  such  matters  which  they  may  hear  in 
term  without  a  Jury,  on  giving  the  written 
notice  therein  presoibed.  The  next  section 
<4854)  declares  that: 

"Said  judges  cannot  exercise  any  power  out 
of  term  time,  except  authority  is  expressly 
granted;  bnt  they  may  by  order  granted  in 
term,  render  a  judgment  in  vacation." 

In  Lott  V.  Wood,  135  Ga.  821,  70  S.  B.  661, 
It  was  held  that,  without  the  notice  required 
by  the  statute,  or  order  passed  In  term  time, 
or  the  waiver  of  it,  a  vacation  hearing  of 
a  certiorari  is  coram  non  Judlce  and  void. 
It  has  also  been  held  that  the  absence  of 
authority  by  a  term  order,  and  a  failure  to 


give  the  notice  required  by  these  Code  sec- 
tions, rendered  void  a  vacation  Judgment  on 
demurrer  to  an  affidavit  of  illegality.  The 
court  was  without  Jurisdiction  at  chambers 
to  dismiss  the  plaintiff's  petition  on  demur- 
rer, and  his  Judgment  must  be  reversed. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C  J.,  absent  on  account 
of  sickness. 

""^^  (14S  oa.  407) 

SEABOARD  AIR  LINE  BY.  v.  OCILLA 

SOUTHERN  R.  CO.     (No.  827.) 

(Supreme  Court  of  Georgia.     April  23,  1916.) 

(BvJlahut  hy  the  Court.) 

RAII.BOADS  «=9l34  —  Lease  of  Railboau 
Pbofebtt— Action  Aqainst  Lksseb— Peti- 
tion—Sufficienct  Against  Dkmubber. 
Owners  of  steel  rails  and  fastenings  enter- 
ed into  a  written  contract  to  "demise,  lease,  and 
farm  let"  them  to  an  individual,  at  a  stipulated 
rental  to  be  paid  semiannually,  and  with  the 
privilege  on  the  part  of  the  lessee  of  purchasing 
the  property  at  a  fixed  price,  before  the  termi- 
nation of  the  lease  in  any  way.  It  was  provid- 
ed that  on  failure  to  pay  any  installment  of 
rent,  after  notice,  the  lessors  might  take  posses- 
sion of  the  property,  and  the  lessee  agreed  to 
pay  for  any  of  it  which  might  have  been  other- 
wise disposed  of.  It  bein^  understood  that  the 
property  would  be  used  in  constructing  about 
six  miles  of  a  railroad,  the  lessee  conveyed  the 
right  of  way  for  that  distance,  and  its  appur- 
tenances, as  a  security  for  the  payment  of  the 
amounts  agreed  to  be  paid  by  him.  The  con- 
tract provided  that  there  should  be  no  assign- 
ment of  the  lease  without  the  written  consent  of 
the  lessors,  but  that,  it  being  contemplated  that 
the  lessee  Intended  to  construct  and  operate  a 
railroad,  the  lessors  woald  give  authority  to 
sublet  the  rails  and  fastenings  to  any  railroad 
corporation  formed  for  the  purpose  of  maintain- 
ing and  operating  the  road,  provided  the  writ- 
ten assent  of  the  lessors  should  be  first  given,  in 
order  to  insure  a  reasonable  and  proper  use 
of  the  property  leased  by  reliable  subtenants, 
the  payment  of  rentals  when  due,  and  the 
prompt  return  of  the  property  upon  the  termi- 
nation of  the  term.  Tne  lessors  (or  the  succes- 
sor to  the  rights  of  the  original  lessors)  filed  an 
equitable  petition  against  the  original  lessee  and 
the  railroad  company  which  was  alleged  to  hare 
been  organized  and  to  be  operating  the  railroad, 
including  that  part  of  it  on  which  the  leased 
rails  were  laid  and  the  leased  fastenings  were 
used,  and  which  company  was  alleged  to  have 
adopted  the  contract  It  was  songht  to  obtain 
a  return  of  the  property,  to  recover  judgment 
and  enforce  the  security  for  the  amounts  of 
money  due,  and  to  have  general  eguitable  relief. 
Held,  that  it  was  error  to  dismiss  the  action 
as  to  the  defendant  railroad  cc^npany  on  general 
demurrer. 

[Eid.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  tf  423-433;    Dec.  Dig.  «=>134.] 

Error  from  Superior  Court,  Irwin  County; 
W.  F.  George,  Judge. 

An  action  by  the  Seaboard  Air  Line  Rail- 
way against  J.  A.  J.  Henderson  and  the 
Odlla  Soutliem  Railroad  Company.  A  de- 
murrer filed  by  the  defendant  company  was 
sustained,  and  plaintiff  brings  error.  Re- 
versed. 

The  Seaboard  Air  Line  Railway  brought  its 
petition  against  J.  A.  J.  Henderson  and  the 
OciUa  Southern  Railroad  Company,  alleging. 
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In  substance,  as  follows:  S.  Davles  Warfleld 
and  R.  Lancaster  Williams,  as  receivers  ap- 
pointed by  the  United  States  court,  and  tben 
In  cbarge  of  and  operating  the  Seaboard  Air 
line  Railway,  under  proper  authority  of  the 
court  of  their  appointment,  on  March  20, 
1800,  entered  into  a  contract  of  lease  with 
Henderson  for  certain  steel  rails,  angle  bars 
and  fishplates  for  a  term  of  six  years,  with 
the  right  of  renewal  for  three  years  in  ad- 
dition, upon  certain  terms  and  conditions  set 
out  In  the  contract  attached  to  the  petition. 
The  rails,  bars,  and  plates  were,  in  pursuance 
of  the  contract,  delivered  to  Henderson,  ac- 
cepted by  him,  and  laid  upon  the  right  of 
way  described  in  the  contract  as  and  for 
trackage  for  the  railroad  referred  to  therein, 
and  were  thereafter  used  in  and  about  the 
operation  of  said  railroad.  On  November  4, 
1809,  all  the  property,  rights,  franchises,  con- 
tracts, claims,  and  demands  of  the  receiver- 
ship were,  by  order  of  the  proper  court, 
transferred,  set  over,  assigned,  conveyed,  and 
delivered  to  the  plaintiff.  After  the  execu- 
tion of  the  lease  contract  and  the  delivery 
of  the  rails,  plates,  and  bars  to  Henderson, 
but  at  what  particular  time  or  by  what  par- 
ticular method  the  plaintiff  does  not  know, 
Henderson  subleased  or  transferred  the  rails, 
plates,  and  bars,  and  the  lease  contract  to 
the  OcUla  Southern  Railroad  Company;  it 
being  the  railroad  corporation  formed  for 
the  purpose  of  maintaining  and  operating  the 
railroad  referred  to  In  said  lease  contract 
The  company  accepted,  and  has  ever  since 
used,  the  property  In  and  about  the  operation 
of  its  railroad,  under  and  by  virtue  of  the 
terms,  conditions,  and  covenants  of  the  lease 
contract,  all  of  which  it  adopted  as  Its  .own, 
with  full  knowledge  thereof.  Henderson  was 
then,  and  has  since  remained,  the  president 
of  the  company.  The  rental  was  payable 
semiannually  in  advance.  Default  was  made 
in  making  the  payment  due  on  January  1, 
1912,  amounting  to  $400.98,  and  again  default 
was  made  in  making  the  payment  due  on 
July  1,  1912.  These  defaults  continued  for 
more  than  60  days.  On  September  14,  1912, 
the  plaintiff  notified  Henderson  and  the  Ocll- 
la  Southern  Railroad  Company  that  it  de- 
clared the  lease  forfeited,  canceled,  annulled, 
and  termlnated,,except  in  so  far  as  it  enabled 
the  plaintiff  to  enforce  Its  rights  thereunder, 
and  that  after  the  expiration  of  10  days  the 
plaintiff  would  take  i)Ossession  of  the  leas- 
ed property,  but  that  such  notice  was  not 
to  be  considered  as  a  waiver  of  any  other 
breach  of  the  contract  not  referred  to  there- 
in. Other  failures  to  pay  have  also  occurred 
since  the  notice.  Henderson  and  the  defend- 
ant company  refused  and  failed  to  deliver 
the  leased  property  to  the  plaintiff.  The 
plaintiff  is  advised  and  believes  that  it  could 
not  take  possession  of  such  property,  and 
that  the  ordinary  methods  of  procedure  at 
law  are  not  available,  because  the  rails, 
plates,  and  bars  have  become  impressed  with 
a  public  use — the  operation  of  the  trains  of 


the  railroad  company  In  connection  with  the 
discharge  of  the  duties  of  the  railroad  com- 
pany to  the  public.  Plaintiff  is  remediless  by 
the  strict  rules  of  the  common  law,  wliich 
are  Inadequate  to  grant  the  necessary  relief, 
and  under  them  a  multiplicity  of  suits  would 
be  necessary.  The  prayers  are  that  the  de- 
fendants be  required  to  return  the  rails, 
plates,  and  bars  to  the  plaintiff  at  Odlla,  free 
of  cost  to  the  plaintiff;  that  they  be  requir- 
ed to  pay  to  the  plaintiff  such  damages  as  it 
may  be  oitltled  to  for  the  breach  of  any 
covenant  in  the  contract  of  lease,  as  well  as^ 
the  rental,  with  interest  thereunder  from  the* 
respective  dates  of  maturity ;  that  the  dam- 
ages to  which  the  plaintlfl  may  be  entitled, 
other  than  the  installments  of  rent  and  In- 
terest, which  are  not  at  this  time  capable  of 
computation  (such  as  the  cost  of  removing 
the  rails  and  fastenings  upon  the  right  ot 
way,  the  damage  arising  from  misuse  of  them 
or  such  of  them  as  may  have  been  disposed 
of),  may  be  ascertained;  that  the  plaintiff 
have  Judgment  for  the  Installments  or  rent 
past  due,  with  interest  thereon,  and  for  dam- 
ages which  may  be  ascertained;  that  "de- 
fendant" be  required  to  deposit  in  the  regis- 
try of  the  court  a  sum  of  money  sufficient  to 
pay  the  amount  of  rental  and  Interest  dne  to 
to  the  plaintiff;  that  a  bond  be  required  to 
be  given  to  insure  the  plaintiff  against  loss 
by  the  continued  use  of  the  property,  and  be- 
cause of  the  "defendant's"  failure  to  keep 
any  of  the  covenants  of  the  lease,  and  par- 
ticularly that  as  to  returning  the  track  and 
fa.stenlngs  and  the  cost  of  replacing  any 
not  returned ;  that  the  plaintiff's  lien  be  es- 
tablished, as  provided  in  the  contract  of 
lease,  upon  all  the  rights  of  way,  and  the 
rights,  privileges,  franchises,  and  appurte- 
nances thereto  appertaining  for  the  six 
miles  over  and  along  which  the  rails  and 
fastenings  had  been  laid;  and  for  general 
relief  and  process. 

Attached  to  the  petition  was  a  copy  of  the 
contract  executed  by  Warfleld  and  WlUiams, 
as  receivers,  and  by  Henderson.  It  provided, 
that  the  receivers  "demised,  leased,  and  to 
farm  let"  to  Henderson  63,360  lineal  feet  at 
50-pound  steel  rails,  with  the  angle  bars  or 
fishplates  necessary  to  the  la'ying  of  the  rails, 
for  trackage  for  a  distance  of  6  miles  run- 
ning southwardly  from  the  track  of  the  Sea- 
board Air  Line  Railway  at  Ocilla  to  a  point 
designated  on  an  attached  map.  The  term 
specified  was  six  years,  with  a  right  of  re- 
newal for  three  years  more  by  giving  written 
notice  to  the  lessors.  The  lessee  covenanted 
to  pay  the  sum  of  $801.97  annually,  payable  In 
semiannual  installments.  He  further  cove- 
nanted to  subject  the  property  to  ordinary 
uses  only,  except  in  cases  of  emergency,  for 
the  purposes  for  which  it  was  Intended  to  be 
used,  and  upon  the  termination  of  the  lease 
to  return  it  to  the  lessors  at  Ocilla,  at  his 
expense,  in  like  condition  as  when  delivered 
to  him,  ordinary  wear  and  tear  excepted; 
and.  In  case  be  should  fall  to  pay  any  amount 
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dne  as  zents  within  60  days  after  Its  maturl- 1 
ty,  the  lessors  should  have  the  right  "to 
terminate  this  lease,  and  at  the  expiration  of 
10  days  thereafter,  to  retake  possession  of 
and  move  said  rails  and  fastenings,  and  to 
collect  from  said  lessee,  the  cost  of  removing 
and  returning  said  rails  and  fastenings  ta 
Bald  OciUa,  and  an  amount  of  money  equiva- 
lent to  such  cost  in  the  event  they  are  moved 
elsewhere,  and  upon  the  expiration  of  10 
days  after  the  exercise  of  the  right  to  termi- 
nate the  lease  thenceforth  this  Indenture  and 
the  estate,  rights,  and  privileges  hereby  grant- 
ed, and  the  other  clauses  and  articles  con- 
tained herein  sliall  cease  and  determine  and 
be  void,  except  to  enable  the  said  lessors  or 
fhelr  successors  to  collect  such  rent  and  oth- 
er sums  due  by  the  said  lessee  hereunder." 
The  lessee  agreed  to  replace  such  of  the  prop- 
erty as  might  have  been  "consumed  by  use 
or  otherwise  disposed  of"  with  other  similar 
property  of  equal  value.  As  security  for  the 
payment  of  the  rental  and  other  moneys 
agreed  to  be  paid,  the  lessee  transferred,  as- 
signed, and  conveyed  to  the  Seaboard  Air 
lAne  Railway,  as  a  part  of  the  receivership 
estate,  the  right  of  way,  with  the  privileges, 
franchises,  and  appurtenances  for  the  six 
miles  over  and  along  which  the  rails  should 
be  laid.  In  case  of  default  by  the  lessee,  it 
was  provided  that  the  lessors,  after  giving 
10  days'  written  notice,  might  enter  upon, 
ose,  and  enjoy,  through  legal  proceedings  or 
without  them,  such  rights  of  way,  privileges, 
franchises,  and  appurtenances,  and  should 
have  the  right  to  sell  them  at  public  or  pri- 
vate sal'e.  The  lessor  agreed  that  the  lessee 
should  have  the  right  to  buy  the  rails  and 
fastening!  before  the  termination  of  the 
lease,  at  a  specified  price.  It  was  further 
agreed  that  the  lease  should  not  be  assigned 
-without  the  written  consent  of  the  lessors, 
and  that,  tf  It  should  be  so  assigned,  it  should 
be  lawful  for  the  lessors  to  declare  It  termi- 
nated, and  to  re-enter  and  take  possession  of 
the  property.    Then  followed  this  provision : 

"It  is  understood  by  and  between  the  parties, 
however,  in  this  connection,  that  the  said  lessee 
intends  to  construct,  maintain,  and  operate  a 
railroad  from  Ocilla,  Irwin  county,  Ga.,  south- 
wardly to  or  in  the  direction  of  Nashville,  in 
the  county  of  Berrien,  Ga.,  and  that  the  said 
rails  or  fastenings  are  to  be  laid  for  trackage 
for  the  six  (6)  miles  running  southwardly  from 
the  track  of  the  Seaboard  Air  Line  Railway  at 
OciUa,  at  a  point  indicated  by  the  mark  'X  X  X' 
on  the  [map]  hereto  attached.  And  the  said  re- 
ceivers shall  give  full  power  and  authority  td 
the  said  Henderson  to  sublease  the  said  rails 
and  fastenings  to  any  railroad  corporation  form- 
ed for  the  purpose  of  maintaining  and  operating 
said  railroad,  provided,  the  written  assent  of 
said  receivers  to  the  acceptability  to  them  of  the 
■aid  railroad  organization  as  such  sublessees  be 
first  given.  It  is  understood,  however,  that  the 
purpose  for  requiring  this  assent  of  the  said  re- 
ceivers is  only  to  insure  a  reasonable  and  prop- 
Mr  use  of  the  said  rails  and  fastenings  for  the 
DOiposes  for  which  they  [are]  leased,  by  relia- 
ble subtenants,  the  payments,  when  due,  of  the 
rentals  herein  stipulated,  and  the  prompt  re- 
tnm,  as  herein  provided,  of  said  property  to 
■aid  lessors." 


It  was  agreed  that  the  terms  of  the  lease 
should  be  binding  on  the  receivers  and  their 
successors,  on  the  Seaboard  Air  Line  Rail- 
way and  its  successors  or  assigns,  and  on  any 
purchaser  who  might  buy  the  property  of 
that  company  at  receiver's  sale,  and  that  all 
covenants  by  the  lessee  should  inure  to  the 
benefit  of  such  parties. 

The  court  sustained  a  general  demurrer 
filed  by  the  Ocilla  Southern  Railroad  Com- 
pany, and  the  plaintiff  excepted. 

Tom  Eason,  of  McRae,  and  Anderson,  Cann 
&  Cann,  of  Savannah,  for  plaintiff  in  error. 
H.  J.  Qulncey,  of  Ocilla,  for  defendant  la 
error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  It  was  error  to  dismiss  this  case  as 
to  the  Odlla  Southern  Railroad  Company 
on  general  demurrer.  The  petition  alleged 
that  the  plaintiff  leased  the  rails  and  fas- 
tenings to  Henderson;  who  either  assigned 
the  lease  or  sublet  the  property  to  that  com- 
pany, which  was  in  possession  and  had 
adopted  the  contract,  and  that  the  defend- 
ants bad  failed  to  pay  the  rent  and  refused 
to  deliver  the  leased  property.  In  regard  to 
rights  of  way  it  has  been  held  that,  when  a 
railroad  company  is  in  possession  of  land 
using  it  as  a  right  of  way,  although  not  hav- 
ing acquired  the  legal  tlUe  thereto,  the  land- 
owner will  be  estopped  from  ejecting  the 
company  from  the  premises,  if  it  is  shown 
that  either  the  original  entry  was  with  his 
consent,  or  that  the  entry  without  his  con- 
sent was  so  long  acquiesced  in  that  to  al- 
low the  company  to  be  ejected  would  either 
dismember  the  property  of  such  company,  or 
essentially  interfere  with  Its  ability  to  dis- 
charge the  public  duties  Incumbent  npon  it, 
but  that  tills  is  subject  to  the  qualification 
that  the  landowner  is  entitled  to  some  comr- 
pensation  for  his  property,  and  that  this 
must  be  ascertained  and  paid  to  him  before 
the  corporation  is  vested  with  a  complete 
right  to  hold  and  enjoy  such  property  as  Its 
own.  Charleston,  etc..  Railway  Ca  T.  - 
Hughes,  105  Oa.  1,  17,  30  S.  £.  972,  70  Am. 
St.  Rep.  17.  The  destniction  of  the  ability 
of  a  railroad  company  to  perform  its  duties 
to  the  public  was  considered  important  in 
reaching  that  result  If  this  or  similar  rea- 
soning should  be  considered  applicable  to 
rails  and  fastenings  Intended  to  be  attached 
and  actually  attached  to  the  railroad  as  a  part 
of  a  track  to  be  used  by  a  railroad  company, 
under  a  contract  of  the  character  of  that 
here  Involved,  so  as  in  any  way  to  affect  the 
agreement  as  to  the  right  of  the  lessor  of 
such  rails  and  fastenings  to  remove  them. on 
failure  to  pay  rent  for  them,  there  would  be 
no  question  that  the  railroad  company  la 
possession  and  use  of  the  property  would  be 
not  only  a  proper,  but  a  necessary,  party  de- 
fendant to  an  action  to  enforce  the  contract. 
If,  on  the  other  hand,  it  should  be  held  that 
the  rails  and  fastenings,  though  thus  leased 


Digitized  by 


Google 


94 


85  SOUTHEASTERN  REPORTER 


(Ga. 


and  used,  stand  like  ordinary  personal  prop- 
erty hired,  with  a  reservation  of  a  right  to 
retake  possession  upon  failure  to  pay  rent 
(Webster  Lumber  Co.  v.  Keystone  Lumber, 
etc,  Co.,  61  W.  Va.  545,  42  S.  E.  632,  66  U 
R.  A.  33,  and  note  at  page  58),  then  the  rail- 
road company  was,  under  the  allegations,  In 
possession  and  use  of  the  property,  and 
wrongfully  refused  to  deliver  it  In  that 
event  It  could  be  properly  made  a  party  to 
an  action  to  recover  the  property. 

In  addition  to  this,  it  was  alleged  that 
the  company  adopted  the  contract  of  Hen- 
derson ;  and  it  was  sought  to  enforce  a  lien 
upon  a  portion  of  the  right  of  way  In  the 
possession  and  use  of  the  company  for  the 
purpose  of  obtaining  payment  of  the  sums  of 
money  alleged  to  be  due  to  the  plaintiff.  The 
requirement  of  a  written  assent  in  advance 
by  the  lessors  to  a  sublease  to  a  railroad 
company  was  expressly  stated  to  be  for  the 
benefit  and  protection  of  the  lessors,  and 
could  be  waived.  The  OclUa  Southern  Rail- 
road Company  was  a  proper  party  to  such 
a  proceeding.  See,  in  this  connection,  Wil- 
liams v.  Terrell,  64  6a.  462.  This  contract 
was  called  a  lease,  the  payments  to  be  made 
were  termed  "rent,"  and  the  technical  words 
"demise,  lease,  and  farm  let"  were  used,  and 
a  privilege  of  purchase  was  given.  The 
writer  of  this  opinion  has  to  some  extent 
employed  the  terms  which  the  parties  them- 
selves have  used.  If  such  a  contract  be  con- 
sidered like  a  lease  of  realty,  see  Potts- 
Thompson  Idquor  Co.  v.  Potts,  135  Ga.  451, 
69  S.  E'.  734.  The  action  Invoked  the  equi- 
table Jurisdiction  of  the  conrt.  It  was  dis- 
missed on  general  demurrer.  We  need  not 
decide  the  important  questions  above  indi- 
cated, in  advance  of  a  trial  and  a  fall  devel- 
opment of  the  facts,  or  declare  what  may  be 
a  proper  decree  to  be  entered  with  respect 
to  the  company.  But  in  no  event  was  it 
right  to  dismiss  the  case  as  to  it. 

Counsel  for  the  defendant  in  error  relied 
on  tlie  decisions  In  Waycross  Air  Line  R. 
Co.  T.  Southern  Pine  Co.,  115  Ga.  7,  41  S. 
B.  271,  and  Atlantic  &  Birmingham  R.  Ca 
v.  Southern  Pine  Co.,  116  Ga.  224,  42  S.  E. 
500,  both  of  which  cases  grew  out  of  the 
same  transaction.  An  examination  of  the 
facts  there  Involved  will  show  that  they 
were  entirely  different  from  those  in  the 
present  case.  In  them  there  was  no  question 
of  lease  and  sublease  or  assignment  of  a 
lease;  none  as  to  the  propriety  of  dismem- 
bering a  railroad  and  tearing  up  a  part  of  its 
track  on  failure  to  pay  rental  for  rails,  or 
as  to  what  should  be  the  proper  Judgment  or 
decree  in  such  a  situation;  no  question  of 
making  a  perscm  in  possession  of  property 
flouj^t  to  be  recovered,  and  refusing  to  de- 
liver it,  a  party  defendant;  and  no  effort 
to  enforce  a  conveyance  given  as  security 
for  a  debt,  and  covering  several  miles  of  a 
right  of  way  in  possession  of  a  railroad  com- 


pany and  used  by  it  in  the  conduct  of  its 
business.  They  involved  personal  contracts 
between  a  firm  and  a  railroad  company  as 
to  erecting  a  sawmill  and  shipping  lumber 
over  the  railroad,  a  sale  by  such  firm  to 
another,  with  an  agreement  on  the  part  of 
the  purchaser  to  erect  the  mill  and  ship  the 
lumber  over  the  railroad,  and  a  sale  by  such 
purchaser  to  another,  with  a  like  agreement 
between  them. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account 
of  sickness. 


CUS  Oa.  402) 
NASH  et  al.  v.  BROOKS  et  al.    (No.  324.) 
(Supreme  Court  of  Georgia.     April  23,  1915.) 

(Si/Uabut  iy  the  Court.) 

Deniai.  or  New  Tbial. 

The  judgment  rendered  by  the  court,  to 
whom  the  case  was  submitted  for  decision  with- 
out the  intervention  of  a  jury,  was  authorized 
by  the  evidence;  emd  there  was  no  error  in 
overruling  the  motion  for  new  trial,  the  several 
grounds  of  which  complained  merely,  in  effect, 
that  the  judgment  was  contrary  to  law  and 
the  evidence. 

Error  from  Superior  Conrt,  Gwinnett 
County;   J.  B.  Park,  Judge. 

Action  between  J.  O.  Nash  and  A.  M. 
Brooks  and  others.  From  the  Judgment,  the 
parties  first  mentioned  bring  error.  Af- 
firmed. 

M.  D.  Irwin,  of  LawTcnceville,  for  plaintiffs 
In  error.  O.  A.  Nix  and  John  C.  Houston, 
both  of  LawrencevUle^  for  defendants  in  er- 
ror. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C.  J^  ab- 
sent on  account  of  sickness. 

^=^  (143  Oa.  392) 

PARKS  y.  CRAIG.     (No.  317.) 
(Supreme  Ck>nrt  of  Georgia.    April  22,  1916.) 

{BgHahut  by  the  Court.) 

Denial  of  New  Tbial  Apfboved. 

There  is  no  merit  in  any  of  the  special  as- 
signments of  error.  The  verdict  is  supported 
by  the  evidence,  and  the  court  did  not  err  in 
refusing  the  monon  for  a  new  triaL 

Error  from  Superior  Ck>art,  Gilmer  County: 
H.  L.  Patterson,  Judge. 

Action  between  Thomas  Parks  and  Alfred 
Craig.  From  the  Judgment,  IParks  brings  er^ 
ror.    Affirmed. 

Thos.  A.  Brown,  of  Blue  Ridge,  and  A.  M. 
Edwards,  of  Ellijay,  for  plaintiff  in  error. 
A.  H.  Bnrts,  of  BUiJay,  for  defendant  In 
error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  oonctir,  except  FISH,  0.  J.,  absent 
on  account  ot  sickness. 
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HICKS  T.  WILLIAMS  et  aL    (No.  319.) 
(Supreme  Court  of  Georgia.    April  22,  1915.) 

(SyUahva  by  the  Court.) 

Custody  of  Child. 

A  father  brought  a  writ  of  habeas  corpus  to 
recover  his  minor  child  from  the  possession  of 
its  maternal  grandparents.  The  respondents 
set  up,  in  opposition  to  the  writ,  that  the  father 
had  relinquished  to  them  his  right  of  possession. 
On  the  hearing  the  judge  remanded  the  child 
to  tlie  custody  of  the  respondents,  and  provided 
in  his  order  that  it  should  not  be  carried  beyond 
the  jurisdiction  of  the  court,  and  that,  when  it 
became  old  enough  to  enter  school,  the  judg- 
ment, upon  notice  to  either  side,  might  be  re- 
viewed, and  the  qaestion  of  the  proper  custody 
of  the  child  reconsidered.  Hicks  v.  Williams, 
136  Ga.  433,  69  S.  E.  647.  Subsequently  a 
petition  was  filed  by  the  father  for  a  review 
of  the  former  order,  and  for  a  reconsidera- 
tion of  the  question  of  the  child's  custody.  On 
the  hearing  Uie  court  adjudged  that  no  suffi- 
cient reason  to  modify  the  former  order  was 
made  to  appear,  and  refused  the  prayer  of  the 
petition.  On  exception  to  this  order,  Keld,  that 
the  court  did  not  abuse  his  discretion. 

Error  from  Superior  Court,  Haralson  Coun- 
ty;  Price  Edwards,  Judge. 

Action  by  U  H.  Hicks  against  J.  S. 
Williams  and  others.  Judgment  for  defend- 
ants, and  plalntlfC  brings  error.    Affirmed. 

Hewlett,  Dennis  &  Whitman,  of  Atlanta, 
and  Griffith  &  Matthews,  of  Buchanan,  for 
plaintiff  in  error.  6.  11.  Hntchens,  of  Rome, 
I.  N.  Cheney,  of  Bremen,  and  J.  S.  Ed- 
wards, of  Bncbanan,  for  defendants  In  er- 
ror. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  accept  FISH,  C.  J.,  absent  on 
account  of  sickness. 


an  Oa.  38S) 

KING  T.  KING.    (No.  314.) 

(Supreme  Court  of  Georgia.    April  20,  1915.) 

(SyUalmt  hy  the  Court.) 

1.  HOKBSTBAD  «»213  —  INTERFEBENCE  wrTH 

HouBSTEAD    Pbopebtt— Injunction— Peti- 

TION— DeSCBIPTION   OF  PBOPEBTT. 

An  equitable  petition  brought  by  the  benefi- 
ciary of  an  alleged  homestead  to  enjoin  one  in 
possession  of  and  claiming  the  legal  title  to  the 
land  allied  to  have  been  set  apart  as  a  home- 
stead from  collecting  the  rents  and  profits  of 
tbe  land,  and  to  cancel  the  defendant's  deeds  as 
a  cloud  upon  the  titie  of  the  head  of  the  family, 
\rho  appUed  for  and  procured  the  homestead, 
and  to  enjoin  the  defendant  from  otherwise  in- 
terfering with  the  homestead  property,  was  sub- 
ject to  a  special  demurrer  on  the  ground  that 
^e  following  description  of  the  homestead  prop- 
erty was  too  vague  and  indefinite,  to  wit: 
"About  seventy-two  acres  of  lot  of  land  No.  220 
In  the  7th  district  and  3d  section  of  Gordon 
county,  *  •  •  duly  set  apart  by  the  ordinary 
ot  said  county  as  a  homestead  for  petitioner  and 
b«r  then  minor  children." 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  {i  394-396;   Dec.  Dig.  «=»213.] 

2.  Homestead  ®=352,  21ft— Ssitino  Afast— 
Pboceeding6»— Injunction — Etidencs. 

Where  an  application  for  homestead  waa 
filed  on  December  18,  1894,  and  the  ordinary, 


on  December  19,  1894,  directed  the  county  sur- 
veyor to  survey  and  lay  off  a  homestead  and 
make  a  plat  of  the  land,  and  the  return  of  the 
surveyor  was  made  on  January  4,  1895,  show- 
ing that  the  survey  and  plat  were  made  on  Jan- 
uary 1,  1895,  and  this  was  filed  and  recorded 
on  January  9,  1895,  in  the  office  of  the  clerk 
of  the  superior  court,  but  the  proceedings  do 
not  disclose  that  the  ordinary  approved  the  re- 
turn of  the  surveyor  by  order  or  otherwise,  such 
proceedings  do  not  constitute  the  setting  apart 
of  a  homestead  as  contemplated  by  law,  and 
such  homestead  is  void. 

(a)  On  the  trial  of  the  petition  referred  to  in 
the  first  headnote,  it  was  error  to  admit  in  evi- 
dence the  proceedings  in  an  application  for 
homestead  which  on  their  face  showed  that  the 
homestead  as  such  was  void. 

(b)  The  court  erred  in  directing  a  verdict  for 
the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  §f  70-72,  894-396;  Dec  Dig.  «=> 
52,  213.] 

3.  SuFFiciKNCT  OF  Petition. 

The  petition  was  not  subject  to  general  de- 
murrer. 

Error  from  Superior  Court,  Gordon  Coun- 
ty;  A.  W.  FIte,  Judge. 

Action  by  Mrs.  Annis  King  against  E.  F. 
King.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Mrs.  Annls  King  brought  her  petition 
against  E.  F.  King,  and  alleged  substantially 
as  follows:  Her  husband,  A.  J.  King,  is  the 
owner  of  a  tract  of  land  consisting  of  "about 
seventy-two  acres  of  lot  of  land  No.  220  in 
the  7th  district  and  3d  section  of  Gordon 
county."  On  the  4th  day  of  January,  1895, 
"said  tract  of  land  was  duly  set  apart  by 
the  ordinary  of  said  county  as  a  homestead 
for  petitioner  and  her  then  minor,  children." 
The  children  have  all'arrived  at  the  age  of 
21  years,  and  she  Is  the  only  surviving  bene- 
fldary  of  the  homestead.  Plaintiff's  hus- 
band is  old  and  feeble,  and  cannot  contribute 
anything  to  her  support,  and  she  is  not  able 
physically  to  perform  any  labor,  and  Is  de- 
pendent on  tHe  proceeds  "of  said  tract  of 
land"  for  a  support,  having  no  others  means 
on  which  to  subsist  The  defendant,  through 
and  under  a  pretended  deed,  which  was  ob- 
tained through  fraud  and  misrepresentation, 
has  taken  charge  of  and  rented  the  tract 
of  land,  and  the  tenant  now  has  a  growing 
crop  on  It.  The  defendant  wUl  collect  the 
rent  when  the  crop  Is  gathered  unless  he  be 
restrained  from  so  doing  by  the  court  He 
has  rented  the  land  for  the  nert  year,  and 
has  forbidden  plaintiff  from  going  on  or 
controlling  the  land  in  any  way  whatever. 
The  deed  under  which  he  is  claiming  is 
fraudulent,  and  was  procured  by  misrepre- 
sentation both  to  the  plaintiff  and  her  hus- 
band, A.  J.  King;  the  latter  being,  at  the 
time  of  signing  it,  a  fugitive  from  justice, 
and  he  signed  it  without  any  adequate  con- 
sideration. It  was  procured  without  flr.st 
obtaining  an  order  from  the  superior  court 
to  sell  the  land  and  reinvest  the  proceeds  of 
the  sale,  nothing  has  ever  been  paid  for  the 
land,  and  the  deed  is  void.    The  defendant 
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Is  Insolvent,  and  Is  unable  to  tespond  In 
damages  that  will  accrue  in  case  be  Is  al- 
lowed to  collect  tlie  rents  of  the  land.  The 
damage  will  be  irreparable,  and  tbe  plaintiff 
has  no  adequate  remedy  at  law.  .By  amend- 
ment the  plaintiff  alleged  as  follows:  A.  J. 
King,  under  whom  she  holds  by  right  of  a 
homestead  which  appears  of  record  In  the 
clerk's  ofSce,  is  old  and  tnflrm  and  now  in 
prison.  Tbe  defendant  (who  is  the  son  of 
plaintiff  and  of  A.  J.  King)  represented  to 
them  that  George  W.  Brown,  a  son-in-law  of 
plaintiff,  was  trying  to  get  title  to  and  pos- 
session of  the  tract  of  land  without  paying 
for  it,  and  that  be  (defendant)  wanted  A.  J. 
King  and  the  plaintiff  to  sign  a  paper  author- 
izing defendant  to  take  charge  of  the  land 
and  defeat  Brown  in  his  effort  to  beat  them 
out  of  it  Plaintiff  cannot  read  and  write 
and  does  not  know  a  letter.  She  bad  to  and 
did  rely  on  what  the  defendant  told  her — 
that  the  paper  she  was  signing  was  notblng 
bnt  a  contract  authorizing  tbe  defendant  to 
act  for  her  in  the  matter,  and  she  believed 
him  and  signed  tbe  papier,  not  knowing  it 
was  a  deed;  and  upon  these  fraudulent 
acts  and  misrepresentations  be  took  charge 
of  the  land  and  is  collecting  tbe  rent  there- 
from. The  deed  was  not  read  to  her  at  the 
time  of  signing  or  at  any  time.  Tbe  sale 
of  tbe  land  has  never  been  approved  by  tbe 
court.  The  plaintiff  prays  that  the  defend- 
ant be  restrained  from  interfering  in  any 
way  with  ber  free  and  undisturbed  use  of 
the  land,  that  be  be  restrained  from  collect- 
ing tbe  rents  of  tbe  land  for  tbe  years  1913 
and  1914  and  ever  thereafter,  and  that  be 
be  required  to  deliver*  up  his  deed  for  can- 
cellation as  a  cloud  on  the  title  of  A.  J.  King. 

The  defendant  in  bis  answer  denied  tbe 
material  allegations  of  the  petition,  and 
averred  as  follows:  He  is  in  possession  of 
the  land  and  has  rented  it  to  a  tenant  who 
has  a  growing  crop  thereon,  and  he  ex- 
pects to  collect  tbe  rent,  as  be  has  a  legal 
right  to  do.  He  denies  ttiat  be  is  holding 
possession  through  fraud  and  misrepresenta- 
tion. He  went  into  possession  under  a  war- 
ranty deed  and  for  a  valuable  considera- 
tion, tbe  deed  being  signed  by  the  plaintiff 
and  ber  husband.  G.  W.  Coffee  was  employ- 
ed by  the  plaintiff  and  ber  husband  to  pro- 
cure an  order  from  the  judge  of  the  supe- 
rior court  for  leave  to  sell  the  land  as  re- 
quired by  law,  as  in  the  case  of  the  sale  of 
homestead  property;  and  the  order  was 
granted  by- the  presiding  Judge  of  tbe  court. 
Defendant  denies  that  he  Is  Insolvent  and 
unable  to  respond  in  damages  and  to  account 
for  the  rent  of  the  land.  He  bought  tbe  land 
in  tbe  utmost  good  faith,  paid  value  for  it, 
and  is  entitled  to  tbe  rents,  Issues,  and  prof- 
its thereof.  No  homestead  was  ever  granted 
to  tbe  plaintiff  as  alleged,  and  the  paper 
purporting  to  be  a  homestead  was  never 
granted  as  provided  by  law. 

Tbe  defendant  also  demurred  to  tbe  peti- 
tion as  amended,  because:     (1)  It  set  forth 


no  cause  of  action.  (2)  There  is  no  sufficient 
description  of  tbe  prc^rty  involved.  (3) 
Tbe  alleged  homestead  is  not  set  out  nor 
made  an  exhibit  to  the  petition.  (4)  It  is 
not  alleged  from  whom  tbe  defendant  pro- 
cured tbe  alleged  deed,  whether  from  plain- 
tiff or  A.  J.  King  or  from  some  one  else. 
(5)  The  petition  showing  that  the  defendant 
is  in  possession  of  tbe  land,  claiming  under 
a  deed,  the  plaintiff's  remedy  is  by  eject- 
ment, not  injunction.  (6)  There  is  no  prayer 
for  tbe  recovery  of  tbe  land. 

Tbe  court  overruled  the  demurrer,  and  tbe 
defendant  excepted.  The  case  proceeded  to 
trial,  and,  aftpr  evidence  submitted  by  both 
parties,  the  court  directed  a  verdict  and  en- 
tered a  decree  in  favor  of  tbe  plaintiff 
against  the  defendant  Error  is  assigned  on 
this  direction,  and  because  of  certain  other 
rulings  which  are  noticed  in  the  i^inlon. 

M.  B.  Eubanks,  of  Rome,  and  F.  A.  Can- 
trell,  of  Calhoun,  for  plaintiff  in  error.  Geo. 
A.  Coffee,  of  Calhoun,  for  defendant  in  error. 

HILIi,  J.  (after  stating  tbe  facts  as  above). 
[1]  1.  The  petition  alleged  that  "about  seven- 
ty-two acres  of  lot  of  land  No.  220  in  the  7th 
district  and  3d  section  of  Gordon  county 
•  •  •  was  duly  set  apart  by  the  ordinary 
of  said  county  as  a  homestead  for  petitioner, 
and  her  then  minor  children."  Tbe  defend* 
ant  filed  a  special  demurrer  to  the  effect  tbat 
there  was  no  sufficient  description  of  the 
property  involved  in  the  case.  Tbe  court 
overruled  tbe  demurrer,  and  tbe  defendant 
excepted.  It  is  Insisted  that  considered  in 
connection  with  the  homestead  proceedings 
set  out  in  tbe  record,  tbe  description  is  snof- 
flcient  But,  as  decided  in  the  following  divi- 
sion of  this  opinion,  as  there  Is  no  valid 
homestead  we  fail  to  see  how  tbe  record  in 
tbe  homestead  proceedings  can  aid  the  de- 
scription of  the  land  In  order  to  make  it  suf- 
flclent  Even  U  the  homestead  was  valid, 
there  Is  nothing  in  tbe  petition  for  home- 
stead which  gives  a  fuller  description  of  tbe 
laud  than  that  contained  in  the  plaintifTs 
petition.  But  by  referring  to  the  petition  for 
homestead  it  will  be  seen  tbat  tbe  applicant 
asked  for  a  homestead  to  be  laid  off  and 
set  apart  "on  or  out  of  one  hundred  and 
twenty-two  acres  of  land,  being  a  part  of  lot 
of  land  number  220  in  tbe  7tb  district  and 
3d  section  of  said  county."  This  description 
is  not  sufficient  Nor  will  a  resort  to  tbe  re- 
turn of  tbe  surveyor  suffice,  for  be  merely 
says  that  be  did  "lay  off  and  plat  for  Andrew 
J.  ]^lng  and  family  a  homestead  of  108  acres 
No.  R  and  11-P,  of  tbe  value  of  seven  hun- 
dred dollars,  correct  plat  of  which  is  hereto 
attached."  But  tbe  record  shows  no  plat 
from  which  we  can  get  a  fuller  or  more  ac- 
curate description  than  tbat  set  out  in  the 
plaintiff's  petition,  which  we  hold  Is  an  in- 
sufficient description.  Besides,  on  special  de- 
murrer, if  the  description  of  the  land  as  con- 
tained in  tbe  pleadings  is  insufficient,  resort 
cannot  be  bad  to  tbe  evidence  to  splice  out 
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the  descrtptton.  The  so-called  homestead 
proceedings  were  In  the  record,  over  objec- 
tion of  the  defendant,  as  evidence  offered  by 
the  plaintiff  and  not  as  a  part  of  the  plain- 
tiff's pleadings.  When  the  defendant  asked 
for  a  fuller  description  of  the  land  alleged 
to  be  homestead  propefty  In  the  petition,  he 
was  entitled  to  have  IX,  and  the  court  erred 
In  oTerruIlng  the  special  demurrer  on  this 
ground.  Social  Benevolent  Society  v.  Holmes, 
127  Ga.  B86,  66  S.  B.  775. 

[I]  2.  On  the  trial  of  the  case  the  court  ad- 
mitted in  evidence,  over  objection  of  the  de- 
fendant, the  homestead  proceedings  on  the 
application  of  A.  J.  King,  as  the  head  of  a 
family  consisting  of  himself,  bis  wife  (the 
plaintiff  in  the  court  below),  and  certain 
minor  children,  for  a  homestead  In  certain 
lands  belonging  to  A.  J.  King.  The  objectipu 
was  that  the  certified  transcript  of  a  home- 
stead proceeding  of  A.  J.  King,  offered  by  the 
plaintiff,  did  not  show  that  a  homestead  had 
ever  been  allowed,  approved,  or  granted  by 
the  ordinary,  and  that,  taking  as  true  the 
plaintiff's  allegation  that  it  was  granted  on 
January  5,  1896,  the  ordinary  was  without 
Jurisdiction  to  grant  the  homestead;  the  pe- 
tition for  homestead  having  been  Bled  on 
December  18,  1894,  and  the  order  to  the 
surveyor  being  dated  on  the  19th  of  Decem- 
ber, the  following  day,  and  that  the  hearing 
and  order  were  within  20  days  from  the  dat6 
of  such  order.  An  inspection  of  the  record 
fails  to  disclose  any  order  of  the  ordinary 
approving  or  allowing  the  homestead  as  re- 
qoirod  by  law.  If  the  allegation  of  the  peti- 
tion that  It  was  granted  on  January  5,  1895, 
be  taken  as  true,  then,  the  case  falls  within 
the  ruling  made  in  West  v.  McWhorter,  141 
6a.  590,  81  S.  E.  859,  where  it  was  held  by 
this  court  that  a  homestead  granted  by  an 
ordiiury  within  20  days  from  the  date  of 
setting  the  hearing  on  the  application  and 
the  approval  of  the  homestead  by  the  ordi- 
nary Is  void.  The  record  in  the  present  case 
shows  that  the  petition  for  homestead  was 
filed  on  December  18,  1894.  The  order  of 
the  ordinary  directing  the  county  surveyor  to 
survey  and  lay  off  a  homestead  and  make  a 
plat  of  the  same  as  provided  by  law  was 
dated  December  19,  1894.  The  return  of  the 
surveyor  was  sworn  to  on  January  4,  1895, 
and  shows  that  the  survey  and  plat  were 
made  on  January  1,  1895 ;  and  this  was  filed 
and  recorded  January  9,  1895,  In  the  office  of 
the  clerk  of  the  superior  court.  The  record 
does  not  show  any  order  of  approval  by  the 
ordinary.  So  in  either  event — if  there  Is  no 
approval,  or  if  the  approval  was  within  the 
20  days  from  the  application  or  order  of  the 
ordinary  to  the  surveyor,  as  alleged-  In  the 
petition — ^no  valid  homestead  is  shown.  The 
Iraiden  is  on  the  plaintiff  to  show  that  then 
was  a  valid  homestead,  which  she  has  failed 
to  do.  Without  that  she  has  no  standing  In 
court.  If  the  homestead  falls,  her  suit  falls, 
tor  ber  whole  cause  of  action  is  based  on  the 


validity  of  the  homestead.  The  record  show- 
ing that  the  certified  transcript  of  the  home- 
stead proceedings  was  not  sufficient  to  create 
a  homestead,  the  court  erred  in  allowing  It 
in  evidence,  especially  when  it  was  not  cou- 
pled up  with  any  other  evidence  showiBft  It 
to  be  a  valid  homestead.  We  hold,  therefora, 
that  the  court  erred  In  directing  a  verdict 
for  the  plaintiff. 

Nor  was  the  defendant  estopped  to  denj; 
the  existence  of  the  hom^tead  because  on 
the  trial  he  offered  in  evidence  certified 
copies  of  the  petition  and  orders  (other  than 
order  of  approval)  in  the  application  of  A. 
J.  King  and  Mrs.  Annls  King  for  leave  to 
sdl  the  alleged  homestead  property  in  the 
superior  court  of  Gordon  county,  the  petition 
merely  alleging  that  "a  homestead  on  real 
property  and  exemption  of  personalty  was 
duly  set  apart  to  the  said  A.  J.  King  by  the 
ordinary  of  said  county,"  etc.  Especially 
is  this  so  where  the  defendant  in  his  answer 
expressly  avers  "that  no  homestead  was  ever 
granted  to  plaintiff  as  alleged,  and  that  the 
paper  purporting  to  be  a  homestead  was 
never  granted  as  provided  by  law." 

[3]  8.  The  petition  was  sufficient  to  with- 
stand a  general  demurrer.  Vaughn  v.  Fitz- 
gerald, 112  Ga.  617,  37  S.  B.  782;  A.  &  W.  P. 
R.  Co.  T.  A.  B.  ft  A.  R.  Ca,  126  Ga.  629,  640, 
54  S.  B.  78& 

Judgment  reversed.  All  the  Justices  con- 
cur except  FISH,  C.  J.,  absent  on  account  of 
sickness. 

(XO  Oa.  S68) 
BIJ)ER  V.  STATE.    (No.  S02.) 
(Supreme  Court  ot  Georgia.     April  17,  1915.) 

fayUabvi  Iv  the  Court.) 

1.  Cbimiiiai.  La.w  «=339^— Dviduics— SiLr- 

iNCBIiaNATION. 

The  court  erred  in  admitting  in  evidencr 
the  testimony  of  certain  witnesses  for  the  atata 
to  the  effect  that  the  foot  of  the  accused  fitted 
certain  tracks;  the  conformabUity  of  the  de 
fecdant's  foot  to  the  tracks  being  material  evi- 
dence in  the  case.  The  admission  of  this  evi- 
dence -violated  the  constitutional  guaranty  that 
DO  person  shall  be  compelled  to  give  testimony 
tending  in  any  manner  to  criminate  himself,  as, 
under  the  circumstances,  the  placing  of  his  foot 
in  the  tracks  by  the  defendant  was  not  volun- 
tary, for,  though  no  physical  force  was  used 
in  placing  the  toot  in  the  track,  the  defendant 
at  the  time  was  in  the  custody  of  the  sheriff 
and  handcuffed  and  anrrounded  by  companions 
of  the  sheriff,  and  the  command  from  the  sheriff,  • 
directing  the  prisoner  to  put  hia  foot  in  the 
tracks,   was   virtual  coercion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |{  871-874;  Dec.  Dig.  ®=>393.] 

2.  CsnaNAi.  Law  ^=>73e— Confessions— Im- 

PBOPEB  InFLTTENGES — QtJESTION  FOB  JUBT. 

"Whether  subsequent  confessions,  of  them- 
selves wholly  unexceptionable,  were  made  onder 
previous  influences  still  oi>erating  on  the  mind, 
is  a  question,  not  of  law  for  the  court,  but  of 
fact  for  the  Jury." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  J|  1219-1221,  1701,  1702, 
nOS,  17ie;   Dec.  Dig.  *=»786.] 
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8.  iRSTBrcTioirs. 

There  was  no  merit  in  the  exceptions  to 
the  charge. 

4.  MiSCONDnOT  OF  Spectatob. 

The  groand  of  the  motion  for  a  new  trial 
complaining  of  the  overruling  of  the  motion  for 
a  mistrial,  made  during  the  trial  and  based  up- 
on certain  alleged  misconduct  of  a  spectator 
present  at  the  trial,  which  was  claimed  to  be 
prejudicial  to  the  accused,  is  not  passed  upon, 
as  it  is  not  probable  that  such  an  incident  will 
happen  at  the  next  trial. 

Eiior  from  Superior  Court,  Morgan  Coun- 
ty;   J.  B.  Park,  Judge. 

Jim  Elder  was  conTlcted  of  murder,  and 
brings  error.    Reversed. 

Calvin  George  and  Mlddlebrooks  &  Bur- 
russ,  all  of  Madison,  for  plaintiff  In  error. 
Jos.  B.  Pottle,  SoL  Gen.,  of  MiUedgevllle, 
Warren  Grice,  Atty.  Gen.,  and  A.  Lb  Henson, 
of  Atlanta,  for  the  State. 

BECK,  J.  Jim  Elder  was  Indicted  for  tbe 
murder  of  Charlie  Weaver.  The  Jury  return- 
ed a  verdict  of  guilty,  and  the  accused  made 
a  motion  for  a  new  trial,  'which  being  over- 
ruled, he  excepted. 

[I^l  One  of  tbe  grounds  of  tbe  motion  for 
a  new  trial  complains  of  tbe  admission  In 
evidence  of  testimony  of  certain  wltnessea 
for  the  state,  who  gave  evidence  tending  to 
show  that,  when  the  accused  put  his  foot  In 
certain  tracks,  his  foot  fitted  the  tracks. 
This  was  very  material  evidence  In  the  case, 
as  tbe  tracks  led  from  a  field  near  a  house 
In  which  the  decedent  was  killed  to  the  house 
of  the  accused,  and  there  was  some  evidence 
tending  to  show  that  an  effort  bad  been  made 
to  obliterate  these  tracks.  One  or  more  wit- 
nesses for  tbe  state,  who  saw  the  accused 
place  his  foot  in  tbe  tracks,  testified  that 
be  did  It  voluntarily.  But  tbe  statement  that 
be  did  It  voluntarily  was  a  mere  conclusion 
of  the  witness.  Tbe  facts  and  circumstances 
do  not  Justify  this  conclusion.  The  accused 
was  In  charge  of  the  sheriff  and  certain  other 
persons  when  he  was  brought  to  the  place 
where  the  tracks  were  under  examination. 
He  was  under  arrest  and  handcuffed.  Ac- 
cording to  tbe  evidence,  he  bad  the  appear- 
ance of  a  man  who  was  scared.  He  did  not, 
until  commanded  to  do  so,  approach  the 
tracks  and  put  bis  foot  In  them.  He  did 
this  only  when  tbe  sheriff,  who  had  him  In 
.  custody,  whose  command  he  would  not  have 
dared  to  disobey  under  tbe  drcumstances, 
bade  him  In  peremptory  terms  to  put  his 
foot  In  tbe  tracks.  It  la  true  tbe  sheriff 
says  that  be  did  not  try  to  persuade  him 
to  do  this,  and  that  be  did  not  threaten  him, 
but  the  facts  stand  that  this  officer,  who  had 
a  badly  frightened  man  In  bis  custody,  said 
to  him,  "Put  your  foot  In  that  track,"  and 
then  the  conformabillty  of  tbe  foot  to  tbe 
track  was  testified  to  by  tbe  witnesses  for  the 
state  on  tbe  trlaL 

Under  the  ruling  In  tbe  case  of  Day  v. 
State,  63  Ga.  667,  which  1b  foUowed  ta  the 


case  of  Evans  v.  State,  106  Ga.  519,  82  S.  E. 
659,  71  Am.  St.  Rep.  276,  tbe  evidence  as  to 
the  foot  of  tbe  accused  fitting  tbe  track 
should  have  been  excluded  upon  objection 
being  made  thereto  under  tbe  provision  of 
tbe  Constitution  of  this  state,  which  declares 
that  "no  person  shall  be  compelled  to  give 
testimony  tending  In  any  manner  to  criminate 
himself."  We  have  not  overlooked  the  fact 
that  In  the  case  of  Day  v.  State  It  appears 
that  actual  physical  force  was  used  to  put 
the  foot  of  tbe  accused  in  the  track  with 
which  it  was  sought  to  compare  his  foot. 
But  we  think  In  tbe  present  case,  under 
the  circumstances,  there  was  such  a  show 
of  force  as  amounted  to  the  actual  use  of 
force  and  to  coercion.  If  the  accused  In  this 
case  had  been  assured  by  tbe  officer  baying 
bim  in  charge  or  by  some  member  of  the 
posse  that  he  was  In  no  danger,  and  had  been 
asked  If  be  was  willing  to  put  his  foot  in 
the  track,  and  then,  under  this  assurance  that 
no  barm  was  threatmlng  bim,  be  liad  con- 
sented and  voluntarily  placed  his  foot  In  the 
tracks,  the  conformabillty  of  the  foot  to 
the  tracks  might  have  been  testified  to  on 
the  trial ;  but,  In  the  interest  of  Justice,  we 
think  that  the  evidence  gotten  by  tbe  means 
and  under  the  drcumstances  shown  to  exist 
at  tbe  time  should  have  been  excluded,  and, 
as  It  was  not  excluded,  tbe  case  should 
be  remanded  for  another  trial. 

[2]  2.  Tbe  accused  In  this  case  made  a  con- 
fession to  certain  named  persons  under  cir- 
cumstances that  clearly  rendered  it  Inadmis- 
sible in  evidence,  and  the  court  properly  ex- 
cluded that  confession.  But  another  confes- 
sion was  made  subsequently  (as  we  infer 
from  other  facts  appearing  In  the  record, 
though  this  Is  not  perfectly  clear)  to  tbe 
confession  which  was  Improperly  secured, 
and  apparently  this  latter  confession  was 
freely  and  voluntarily  made.  No  threats  of 
harm  were  uttered  against  the  accused,  no 
show  of  force  equivalent  thereto,  no  promises 
were  held  out  to  bim,  and  notblug  was  done 
at  the  time  of  making  tbe  last  confession  to 
Induce  the  prisoner  to  make  it.  Evidence 
of  this  confession  was  objected  to,  however, 
on  tbe  ground  that,  hope  of  being  benefited 
having  been  previously  held  out  to  tbe  de- 
fendant at  tbe  time  when  be  made  tbe  first 
confession.  It  was  still  operative  at  the  time 
when  he  made  the  other  confession  and  In- 
fiuenced  tbe  accused  to  make  It,  and  that  tbe 
second  confession,  as  well  as  the  first,  fell 
within  tbe  Inhibition  of  tbe  statute  making  In- 
competent evidence  of  confessions  obtained 
by  fear  of  punishment  or  hope  of  reward. 
But  we  are  of  opinion  that  evidence  of  the 
last  confession  in  this  case  should  have 
gone  to  tbe  Jury,  so  that  they  could  pass  up- 
on tbe  question,  upon  proper  Instruction  from 
the  court,  whether  tbe  last  confession  was 
freely  and  voluntarily  made.  This  Is  In 
effect  the  ruling  In  tbe  case  of  Mllner  t. 
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State.  124  Ga.  86,  52  8.  E.  302,  which  fol- 
lows the  ruling  In  Pines  y.  State,  21  Ga.  227. 

[3]  3.  There  was  no  merit  In  the  exceptions 
to  the  charge  of  the  court. 

There  were  numerous  other  grounds  of  the 
motion  for  a  new  trial  relating  to  the  admis- 
sion of  evidence  which  the  plaintiff  In  error 
contends  should  have  been  excluded;  but 
as  the  grounds  of  the  motion  do  not  show 
what  objection,  if  any,  were  urged  at  the 
time  of  the  offering  of  the  evidence,  no  ques- 
tion Is  raised  for  determination  by  this  court 

[4]  4.  The  ground  of  the  motion  for  a  new 
trial  complaining  of  the  overruling  of  the 
motion  for  a  mistrial,  made  during  the  trial 
and  based  upon  certain  alleged  misconduct 
of  a  spectator  present  at  the  trial,  which  was 
claimed  to  be  prejudidtd  to  the  accused,  is 
not  passed  upon,  as  it  is  not  probable  that 
BDCb  an  incident  will  happen  at  the  next 
trlaL 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent  on  account 
of  sickness. 


(143  Qa.  230) 

McNBIIi  T.   HARRIS. 
(Supreme  Court  of  Georgia. 


(No.  285.) 
AprU  16,  1016.) 


(Byllabut  by  the  Court.) 
iRsrrBrcnoiTB  Appbovxd. 

The  char^  was  adjusted  to  the  Issues,  and 
the  evidence  authorized  the  verdict. 

Error  from  Superior  Court,  Randolph 
County;  W.  C.  Worrill,  Judge. 

Acticm  between  S.  M.  McNeil  and  J.  W. 
Harris.  From  the  judgment,  McNeil  brings 
error.    Affirmed. 

Geo.  H.  Perry,  of  Cuthbert,  for  plaintiff  in 
error.  H.  A.  Wilkinson,  of  Dawson,  and  Jas. 
W.  Harris,  of  Cuthbert,  for  defendant  in 
error. 

EVANS,  P.  J.  Judgment  affirmed.  AU  the 
Justices  concur,  except  FISH,  GL  J.,  absent 
on  account  of  sickness. 


<143  Ga.  330) 

COLQUITT  LIVE  STOCK  &  SUPPLY  C0>.  v. 

COACHMAN. 

COACHMAN  V.  COLQUITT  LIVE  STOCK 

A  SUPPLY  CO. 

(No.  286.) 

(Supreme  C!ourt  of  Georgia.     April  15,  1915.) 

(Syllabut  ly  the  Court.) 

1.  ASSIONUENTB  OF  EbBOB. 

In  none  of  the  rulings  of  the  court  com- 
plained of  were  there  errors  of  sufficient  gravity 
involved  to  require  the  grant  of  a  new  triaL 

2.  SCmCIEIIOT   OF  EVIDEKCZ. 

There  was  sufficient  evidence  to  authorise 
tlie  verdict  in  favor  of  the  plaintiff. 

Etrror  from  Superior  Ckmrt,  Miller  County ; 
W.  C  Worrill,  Judge. 

Action  by  B.  P.  Ckwchman  against  the  (Col- 
quitt Live  Stock  &  Supply  Company.    Judg- 


ment for  plaintiff,  defendant  brings  error, 

and   plaintiff  flies  cross-bill   of  exceptions. 

Affirmed   on  main  bill,   and   crosd-bill   dis- 
missed. 

P.  D.  Rich,  of  Colquitt,  for' plaintiff.  Bush 
&  Stapleton  and  W.  L  Geer,  all  of  Ck>lqultt, 
for  defendant. 

BECK,  J.  Judgment  affirmed  on  the  main 
bill  of  exceptions;  cros»-bill  dismissed.  AU 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent on  account  of  sickness. 

"""""^  a«  Ga.  835) 

MARCHMAN  v.  BROWN.    (No.  292.) 
(Supreme  Ctourt  of  Georgia.     April  16,  1916.) 

(ByUahui  iy  the  Court.) 

1.  Gebtiobabi  d=>54— Vsndb  4=>6— Arbwkb 
— Objection. 

Where,  to  a  judgment  rendered  by  the  or- 
dinary upon  application  to  remove  alleged  ob- 
structions from  a  private  way,  a  certiorari  is 
sued  out  to  the  superior  court,  and  tiie  answer 
of  the  ordinary  to  the  writ  of  certiorari  states 
incorrectly  the  facts  as  shown  upon  the  trial, 
or  is  incomplete  in  that  it  fails  to  send  up  plead- 
ings which  should  have  been  incorporated  m  the 
record,  the  proper  remedy  for  the  party  com- 
plaining of  the  incorrectness  or  incoidpletenesa 
of  the  answer  is  by  exception  to  it,  and  not  by 
motion  to  dismi^  the  petition  for  certiorari. 
Star  Glass  Co.  v.  Longley,  64  Ga.  576. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  i  13S;  Dec.  Dig.  i&=»54;  Venue, 
Cent  Dig.  §f  4-11 ;   Dec.  Dig.  i3=»5.] 

2.  Venue  <8s>16— Obbtbdotions  of  Wat  — 
Pboceedings  to  Remove. 

Proceedings  of  the  character  indicated  are 
in  the  nature  of  proceedings  to  abate  a  nuisance, 
and  should  be  brought  in  the  county  in  which- 
the  obstructions  are  situated.  And  if  obstruc- 
tions are  placed  in  a  road  which  crosses  the 
line  between  two  coanties,  some  of  them  being 
in  one  county  and  some  in  the  other,  proceed- 
ings for  their  removal  should  be  brought  in  each 
of  the  two  counties,  respectively,  where  such 
obstructions  are. 

The  ordinary  of  either  of  the  two  counties  is 
without  jurisdiction  to  pass  upon  an  application 
for  the  removal  of  ODBtnictions  not  lying  in 
the  county  in  which  he  holds  office,  and  the  ordi- 
nary whose  judgment  was  under  review  in  the 
superior  court  correctly  so  held. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent. 
Dig.  fi  23,  26-27 ;    Dec  Dig.  «=>16.] 

3.  Obstbuctiok  of  PbiVatb  Road— Decision 
ON  Appeal. 

There  was  sufficient  evidence  to  authorize 
the  judge  of  the  superior  court,  upon  hearing 
the  petition  for  certiorari  and  the  answer  of  tho 
ordinary  thereto,  to  remand  the  case  for  a  new 
hearing  as  to  the  alleged  obstructions  complain- 
ed of  in  the  county  of  Greene.  The  court  erred, 
however,  in  adjudging  that  the  ordinary  of  that 
county  had  jurisdiction  to  entertain  the  appli- 
cation for  the  removal  of  the  obstructions  in 
that  part  of  the  road  lying  in  the  adjoining 
county  of  Hancock.  Cionsequently  the  judg- 
ment of  the  court  below  is  affirmed  in  so  far 
as  it  reversed  the  judgment  of  the  ordinary  of 
Greene  county  in  regard  to  the  obstructions  in 
that  part  of  the  road  lying  in  said  county,  but 
it  is  reversed  in  so  far  as  it  directs  the  ordi- 
nary of  Greene  county  to  pass  upon  the  merits 
of  the  complaint  as  to  the  obstructions  in  that 
part  of  the  road  which  lies  in  the  adjoining 
county  of  Hancock. 
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Bitot  from  Superior  C!onrt,  Greene  Ck>iin- 
ty;  J.  B.  Park,  Judge. 

Action  between  S.  M.  Marcbman  and  J.  P. 
Brown.  From  the  Judgment  on  certiorari  to 
review  a  Judgment  of  tbe  ordinary,  March- 
man  brings  error.  Reversed  in  part,  and  af- 
drmed  in  part. 

Lewis,  Davison  &  Iiewls,  of  Greensboro, 
for  plalntUf  in  error.  Sam'l  H.  Sibley,  of 
Union  Point,  for  defendant  in  error. 

BEXDK,  J.  Judgment  reversed  in  part 
and  affirmed  in  part.  All  the  Justices  con- 
cur, except  FISH,  G.  J.,  absent  on  account 
of  sickness. 

aa  oa.  tsx) 

MELTON  et  al.  v.  JAMES.     (No.  809.) 
(Supreme  Court  of  Georgia.     April  17,  1915.) 

(Syllabut  hy  the  Oourt.) 

Affkai.  and  Ebbob  <8=»70— Wbit  of  Ebboh— 

DiSMISSAI/— Gbounds. 

A  motion  by  the  respondent  in  a  motion 
for  new  trial  to  dismiss  it  was  overruled  by  the 
court.  The  respondent  had  the  option  to  sue 
out  a  direct  bill  of  exceptions  assigning  error 
on  the  judgment,  or  to  have  certified  and  filed 
exceptions  pendente  lite.  If  the  latter  course 
be  followed,  the  ruling  on  the  motion  to  dis- 
miss becomes,  a  pendente  lite  ruling,  which  is 
reviewable  only  after  the  termination  of  the 
motion  for  new  trial,  on  exception  taken  to  the 
final  judgment  rendered  thereon.  Durrence  v. 
Waters,  140  Ga.  762,  79  S.  E.  841 ;  Bradley 
V.  Lithonia,  etc.,  K.  Co.,  143  Ga.  — ,  84  S.  E. 
590.  It  not  appearing  that  tbe  motion  for  new 
trial  has  been  disposed  of,  and  the  only  excep- 
tion being  to  the  pendente  lite  ruling,  the  wot 
of  error  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |{  367-378,  386,  411;  Dec. 
Dig.  «=»70.] 

Error  from  Superior  Court,  Early  County ; 
W.  O.  WorriU,  Judge. 

Action  between  W.  M.  Melton  and  others 
and  D.  W.  James.  X^om  the  Judgment,  the 
parties  first  mentioned  bring  error.  Writ  of 
error  dismissed. 

Glessner  &  Park,  of  Blakely,  for  plaintiffs 
in  error.  Idttle,  Powell,  Hooper  &  Goldstein, 
of  Atlanta,  and  Rambo  &  Wright,  of  Blake- 
ly, for  defendant  In  error. 

EVANS,  P.  J.  Writ  of  error  dismissed. 
All  the  Justices  concur,  except  FISH,  C.  J., 
absent  on  account  of  sickness. 


(143  Oa.  176) 

DUNN  V.  BEASLOY  et  aX    (No.  806.) 
(Supreme  Court  of  Georgia.     April  17,  1915.) 

(ByXldhui  hy  tM  Coifrt.} 

1.  Exchange  of  Pbopebtt  *=>11— Contbact 
— Repudiation  fob  Fbaud— Right. 

Where  two  persons  swap  horses,  in  order 
for  one  of  them  to  repudiate  the  contract  as 
void  on  the  ground  of  fraud  perpetrated  by  the 
other,  and  to  «mpIoy  the  action  of  trover  to 
recover  the  horSe  which  he  had  given  in   ex- 


change, the  fraud  must  be  actual  Bamett  t. 
Speir,  93  Ga.  762,  21  S.  B.  168. 

(a)  The  ruling  actually  made  in  Newman  v. 
Claflin,  107  Ga.  89,  32  S.  B.  943,  in  view  of 
the  facts  involved  in  the  case,  is  not  in  conflict 
with  the  statement  of  the  principle  above  an- 
nounced. 

(Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  {{  20,  20% ;  Dec  Dig.  «=> 

2.  Exchange   of  Pbopebtt  <8=»11,  12— Mis- 

BEPRESBNTATIONB    —    STATEUENT    OF    THIBO 

Pebson— Actual  Fbaud. 

This  was  an'  action  of  trover  for  the  re- 
covery of  a  horse.  On  the  trial  it  apiwared 
that  the  plaintiff  had  swapped  horses  with  one 
of  the  defendants,  and  that  the  horse  which  he 
received  bad  a  disease  of  the  lungs,  from  which 
it  died.  In  making  the  trade  the  defendant  rep- 
resented the  horse  as  sound,  except  for  a  wire 
cut  on  tbe  ankle,  and  that  he  had  traded  for  it 
a  week  before  from  a  named  person  who  rep- 
resented it  as  sound.  The  plaintiff  knew  tbe 
third  person,  and  had  confidence  in  his  repre- 
sentations, and  traded  on  the  faith  of  sudi 
statements  by  the  defendant  In  making  the 
trade  with  the  third  person  the  latter  did  not  in 
so  many  words  say  that  the  horse  was  sound, 
but,  in  response  to  the  direct  question  by  de- 
fendant as  to  whether  it  was  sonnd,  replied, 
"You  are  aware  of  the  vrtre  cut  on  her  leg, 
without  saying  more.  Held,  that  this  response 
by  the  third  person,  under  the  circumstances 
under  which  it  was  made,  is  to  be  construed  as 
a  representation  that  with  the  exception  of  the 
wire  cut  on  the  leg,  the  horse  was  sound. 

(a)  There  was  no  evidence  to  show  that  tbe 
defendant  knew  of  the  diseased  condition  of 
the  horse's  lungs  when  he  made  the  representa- 
tion to  plaintiff  that  the  horse  was  sound. 

(b)  In  the  absence  of  such  knowledge,  there 
was  no  evidence  upon  which  to  predicate  an 
issue  as  to  actual  rraud.  Waterman  v.  State, 
114  Ga.  262,  40  S.  B.  262. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  H  20,  20%,  23 ;  Dec.  Dig. 
«=»11,  12.] 

3.  Nonsuit. 

The  trial  judge,  at  tbe  conclusion  of  the 
plaintiff's  evidence,  properly  granted  a  nonsuit 

Error  from  Superior  Court,  Whitfield 
CJounty ;  A.  W.  Fite,  Judge. 

Action  by  J.  M.  Dunn  against  William 
Beasley  and  others.  From  a  Judgment  of 
nonsuit,  plaintiff  brings  error.    Affirmed. 

M.  C.  Tarver,  of  Dalton,  for  plaintiff  in  er- 
ror, Wm.  E.  Maun,  of  Dalton,  for  defendants 
in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  0.  J.,  ab- 
sent on  account  of  sickness. 


(M  (H-  MX)        I 
BLAKELY  OIL  &  FERTILIZER  CO.  ▼.  | 

CITY  OF  BLAKELY  et  al. 
(No.    295.) 

(Supreme  Court  of  Georgia.     April  16,  1&15.) 

(B]/llahu$  tty  the  Court.] 
Inteblocutobt  Injunction. 

Under  the  evidence  submitted,  there   was 
no  abuse  of  discretion  on  the  part  of  the  trial 
judge  in  refusing  the  interlocutory  injunction 
1  prayed. 
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Error  from  Superior  Court,  EJarly  County ; 
W.  a  WorrlU,  Judge. 

Action  by  the  Blakely  Oil  &  FerOllzer  Com- 
pany against  the  City  of  Blakely  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

Rambo  &  Wrigbt,  of  Blakely,  for  plaintUT 
in  error.  Walter  O.  Park  and  Glessner  & 
Collins,  all  of  Blakely,  for  defendants  In 
error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  0.  J.,  absent 
on  account  of  sickness. 


a43  Ob.  M7) 

CORNELIA  WHOLESALE  GBOOEKT  CO. 
V.  HOGSED  BROS.    (No.  804.) 

(Supreme  Court  of  Georgia.     April  17,  1915.) 

fByOalv*  ty  the  Court.) 

Tbial     «=»340—VEaDicT-^UDGMEWT— Right 

TO  Amind. 

Suit  was  brought,  alleging  that  the  defend- 
ant was  indebted  to  the  plaintiff  in  the  sum  of 
$174.1G,  with  interest  from  July  2,  1912,  on  an 
open  account,  a  copy  of  which  was  attached  to 
the  petition.  The  debit  side  of  this  account  cot- 
ered  about  four  pages  of  typewritten  matter, 
atid  which,  under  the  headings  "Date, 
"Amount,"  Days,"  contained  entries  not  intel- 
ligible on  inspection  by  this  court.  There  was 
also  attached  a  typewritten  page  of  credits, 
equally  lacking  In  clearness.  The  total  of  the 
dt^bits  claimed  appeared  to  aggregate  $563,  in- 
cluding a  charge  for  interest.  The  total  of  the 
credits,  including  an  allowance  for  interest,  ap- 
peared to  aggregate  $3S9.20.  The  case  being 
in  default,  a  verdict  was  taken  in  favor  of  the 
plaintiff  against  the  defendant  for  S389.20,  with 
7  per  cent,  interest  thereon  from  July  5,  1912, 
to  the  date  of  the  verdict,  which  was  March  3, 
1913.  Judgment  was  entered  accordingly.  On 
November  10,  1913,  the  plaintiff  filed  a  motion 
to  amend  the  verdict  and  judgment,  by  ch'ang- 
ine  the  finding  from  the  amount  stated  to  $174.- 
16,  with  interest  at  7  per  cent,  from  July  2, 
1912.  Held,  that  under  such  facts  there  was  no 
error  in  overruling  the  motion  to  amend.  The 
plaintiff  having  apparently  taken  a  verdict  by 
default,  not  for  the  amount  alleged  to  be  due  it, 
but  for  the  amount  of  credits  which  appeared 
in  its  open  account  to  be  due  its  adversary,  it 
could  not,  at  a  later  term  of  court,  in  effect, 
take  an  entirely  new  verdict  for  an  amount 
which  would  have  been  the  difference  between- 
the  aggregate  of  the  debits  set  out  in  its  ac- 
count against  its  adversary  and  the  credits  due 
to  such  adversary,  with  interest  from  an  earlier 
date  than  that  specilied  in  the  verdict,  under 
the  name  of  amending  the  verdict  and  judgment. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent, 
Dig.  if  795-799;    Dec.  Dig.  «=»340.] 

Error  from  Superior  Court,  Habersham 
County;  J.  B.  Jones,  Judge. 

Action  by  Hogsed  Brothers  against  the 
Cornelia  Wholesale  Grocery  Company. 
Judgment  for  plaiutifCB,  and  defendant 
brings  error.     AfBrmed. 

J.  J.  &  Son  Kimzey,  of  Cornelia,  for  plain- 
tiff In  error.  J.  W.  H.  Underwood,  of  Cleve- 
lajiu,  and  W.  A.  (Charters,  of  Galnesrllle,  for 
defendants  in  error. 


HILL,  J.  Judgment  affirmed.  All  tlie 
Justices  concur,  except  FISH,  O.  J.,  absent 
on  account  of  sickness. 

LUMPKIN,  BECK,  and  ATKINSON,  JJ., 
concur  in  the  foregoing  ruling  on  the  facts 
stated,  but  do  not  go  to  the  extent  of  hold- 
ing broadly  that  If  a  petition  claimed  a  spe- 
cific amount,  and  the  Jury  found  more  than 
was  claimed,  the  plaintiff  could  not  write 
off  the  excess,  or  have  a  verdict  and  Judg- 
ment amended  for  that  purpose.  But  the 
facts  of  this  case  do  not  require  suCb  a  hold- 
ing. 


(143  Oa.  366) 
LINDERMAN  v.  ATKINS.     (No.  303.) 
(Supreme  Court  of  Georgia.    April  17,  1916.) 

(Syllabut  ly  tht  Court.) 

1.  Bills  and  Notes  <S=>343  —  Failubk  or 

CONSIDBRATION— N  OTICK— TbANSFEBKE. 

Where  a  person  executed  a  negotiable 
promissory  note,  and  a  deed  to  land  to  secure 
the  debt,  and  received  a  bond  for  reconveyance 
of  Che  land  upon  payment  of  the  debt,  the  con- 
sideration of  the  note  being  the  promise  of  the 
payee  to  make  a  certain  advancement  in  money 
and  to  pay  off  certain  indebtedness  of  the  son 
of  the  maker,  and  the  note  was  indorsed  in 
blank  and  delivered  to  a  third  person,  the  mere 
facta  that  the  transferee  of  the  note  was  a 
banker  in  a  town  and  knew  the  payee  as  a  cus- 
tomer in  the  bank,  and,  after  the  note  fell  due, 
instituted  suit  thereon  against  the  maker  aft- 
er bis  son  had  died,  witliout  joining  the  indors- 
er  as  a  party  defendant,  and  had  not  taken  a 
formal  transfer  of  the  land  conveyed  as  secu- 
rity, would  not  of  themselves  be  sufficient  to 
charge  notice  to  the  transferee  of  any  failure 
of  consideration  of  the  note  by  feason  of  the 
failure  of  the  payee  to  advance  the  agreed 
amount  of  money  or  pay  off  the  debts  of  the 
son;  nor  would  such  facts  be  sufficient  to  put 
the  transferee  upon  inquiry  as  to  any  such  fail- 
ure of  consideration. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {i  853-S55,  864,  865;  Dec. 
Dig.  «=»343.] 

2.  Bills  and   Notes  «=»358  —  Bona   Fid* 

HOLDEB — SECOBITT  FOB  PEE-EXTSTINO  DEBT. 

A  transferee  of  a  negotiable  promissory 
note,  who  received  the  note  from  the  payee  be- 
fore maturity,  as  collateral  security  for  a  pre- 
existing debt,  without  notice  of  any  equities  ex- 
isting between  the  maker  and  the  payee,  is  a 
bona  fide  holder  for  value  in  the  due  course  of 
trade.  Kaiser  v.  U.  S.  National  Bank,  99  Ga. 
208,  25  S.  E.  620;  HarreU  v.  National  Bank  of 
Commerce,  128  Ga.  504,  57  S.  E.  869. 

[Ed.  Note.-^or  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i§  913-923,  961;  Dec  Dig. 
<S=358.] 

3.  Bills  and  Notes  «=»358,  497— SECtiBiXY 
FOB  I^k-bxistimo  Dbbi>— Defense— Bubdkn 
OF  Pboof. 

Where  such  a  holder  of  a  negotiable  prom- 
issory note,  who  has  received  it  from  the  payee 
merely  as  collateral  security,  sues  the  maker  of 
such  note,  if  the  maker  has  a  valid  defense 
against  the  original  payee,  be  can  by  appropri- 
ate plea  set  up  such  defense;  and  if  it  be  sus- 
tained, the  holder  can  recover  no  more  than  the 
debt  which  the  collateral  secured.  Hatcher  v. 
Independence  National  Bonk  of  Pliiladelpbia, 
79  Ga.  547,  6  S.  E.  Ill;  Laster  v.  Stewart, 
89  Ga.  181,  15  S.  E.  42.  But  in  such  a  suit  the 
presumption  is  that  the  secured  debt  is  suffi- 
cient to  consume  the  collateral,  and  the  onus 
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of  pleading  and  proTins  a  less  amoant  and  the 
maker's  equity  against  the  original  payee  is  on 
the  defendant.  Daniel  on  Negotiable  Instru- 
ments. I  832  (a)  ;  Duncan  &  Sherman  v.  Gil- 
bert, 29  N.  J.  Law  (5  Dutch.)  527. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§'913-923,  961,  1448.  1675- 
1681,  1683-1687 ;    Dec.  Dig.  «8=»358,  4&7.] 

4.  Vebdict  and  Deniai.  or  New  Tbial  Ap- 

FBOVED. 

The  evidence  demanded  the  verdict  for  the 
plaintiff,  and  there  was  no  error  in  refusing  to 
grant  a  new  trial. 

Error  from  Superior  Court,  Banks  Coun- 
ty; C.  H.  Brand,  Judge. 

Action  by  T.  E.  Atkins  against  Mrs.  A.  P. 
Llnderman.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

R.  L.  J.  &  S.  J.  Smith,  of  Commerce,  and 
Jno.  J.  &  R.  M.  Strickland,  of  Athens,  for 
plaintiff  in  error.  P.  Cooley,  of  Jefferson, 
for  defendant  in'  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  0.  J.,  ab- 
sent on  account  of  sickness. 


a43  Ga.  326) 

UNDERWOOD  et  aL  v.   STANFORD  et  aL 

(No.  284.) 

(Supreme  Court  of  Georgia.    April  16,  1916.) 

(SyOalui  iy  the  Court.) 

Apfeat  ano  ESbbob  €=>780— Pabuxs  m  In- 
TEBBST  —  Sktilemknt  ot  Aouinistkatob's 
Aonon. 

An  administrator  filed  a  petition  in  the 
court  of  ordinary,  alleging  in  substance  as  fol- 
lows :  More  than  a  year  had  elapsed  from  the 
grant  of  letters  of  administration.  The  admin- 
-istrator  had  reduced  the  estate  to  cash,  paid  the 
debts,  and  had  remaining  in  his  hands  a  som 
of  money  to  be  paid  to  the  heirs  of  the  decedent. 
The  heirs  were  unknown  to  him,  persons  assert- 
ing themselves  to  be  heirs  were  claiming  ad- 
versely to  each  other,  and  their  claims  were 
confusing  and  conflicting.  In  order  to  ascer- 
tain who  were  the  heirs  of  the  decedent  and  to 
distribute  the  estate  in  accordance  with  law,  he 
prayed  that  an  accounting  might  be  had  and  a 
citation  directed  to  all  of  the  distributees  of 
the  estate  be  issued.  An  order  was  passed  di- 
recting the  issuing  and  publication  of  the  cita- 
tion prayed.  At  the  term  to  which  the  citation 
was  returnable,  a  judgment  was  rendered,  which 
recited  that  the  matter  came  on  regularly  to  be 
beard ;  that  the  sum  in  the  hands  of  the  admin- 
istrator was  claimed  by  one  McKibben,  as  the 
lawful  son  and  heir  of  the  decedent  (whose  name 
was  Underwood),  "and  by  William  Underwood 
and  others,  as  brother  and  nephew  and  nieces" 
of  the  decedent;  and  that,  after  bearing  evi- 
dence, McKibben  was  adjudged  to  be  the  only 
lawful  heir  and  entitled  to  the  entire  estate. 
On  the  same  day  an  agreement  was  signed  by 
attorneys  for  McKibben,  "claimant,"  and  at- 
torneys "for  administrator  and  adverse  claim- 
ants," reciting  that  evidence  had  been  taken  by 
depositions  in  the  case  before  the  ordinary,  and 
agreeing  that  such  depositions  might  be  used  on 
any  appeal  trial.  Still  on  the  same  day  an  ap- 
peal was  entered  by  one  William  H.  Under- 
wood and  others,  whose  names  were  signed  by 
one  of  the  same  attorneys  who  signed  the  above- 
recited  agreement  The  statement  of  the  case 
at  the  head  of  the  appeal  described  McKibben 
as  "claimant"  and  William  H.  Underwood  and 


the  other  appellants  as  "claimants  adverse  to" 
him.  Held,  that  it  was  error  for  the  judge  of 
the  superior  court  to  dismiss  such  appeal  on  the 
ground  that  it  appeared  to  be  entered  by  men 
strangers  to  the  case,  and  that  it  was  a  nullity. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  3121;  Dec.  Dig.  <d=3780.] 

Error  from  Superior  Court,  Harris  Coun- 
ty;   S.  P.  Gilbert,  Judge. 

Proceedings  between  W.  H.  Underwood  and 
others  and  L.  U  Stanford,  administrator, 
and  others.  From  the  judgment,  the  parties 
first  mentioned  bring  error.    Reversed. 

John  M.  Hudson,  as  administrator  of  J.  F. 
(Underwood,  deceased,  filed  bis  petition  In  the 
court  of  ordinary,  alleging  that  more  than 
a  year  had  expired  since  the  grant  of  letters 
of  administration  to  him;  that  he  had  sold 
the  property  of  the  estate,  paid  all  of  the 
debts,  and  bad  left  In  his  bands  ready  for 
distribution  to  the  heirs  $1,633.69;  that  the 
heirs  of  the  estate  were  unknown  to  him,  and 
persons  claiming  to  be  heirs  of  said  J.  F. 
Underwood  were  claiming  adversely  to  each 
other,  and  their  claims  were  confusing  and  ' 
conflicting;  and  that,  in  order  to  ascertain 
who  were  the  heirs  and  to  distribute  the 
estate  in  accordance  with  law,  he  prayed  that 
a  settlement  of  his  accounts  as  administrator 
be  had,  that  dtatlon  issue,  "directed  to  all 
the  distributees  of  the  estate  of  J.  F.  Under- 
wood, late  of  said  county,  deceased,  requiring 
them  to  be  then  and  there  present,  either  In 
person  or  by  attorney,  to  show-  to  the  court 
what  portion  of  the  funds  now  In  the  hands 
of  the  said  administrator  they  all  and 
singular  claim  they  are  entitled  to  receive 
as  an  heir  and  distributee  of  said  estate,  to 
establish  their  said  claim  or  datms,  and  to 
receive  payment  thereof  from  the  adminis- 
trator of  said  estate,  so  that  your  petitioner 
may  make  a  full  and  complete  settlement  of 
the  estate  of  J.  F.  Underwood  In  his  hands 
as  administrator,  as  said  court  will  then 
and  there  make  an  account  of  the  said  estate 
in  the  hands  of  petitioner  as  administrator." 
The  ordinary  ordered  that  a  citation  should 
issue  to  all  of  the  heirs  and  distributees  of 
the  estate,  requiring  them  to  appear  at  a 
named  term  of  court  to  make  a  full  settle- 
ment with  the  administrator,  and  that  the 
citation  should  be  published  In  the  official 
organ  of  the  county  once  a  week  for  four 
weeks.  At  the  term  to  which  the  citation  was 
returnable  a  Judgment  was  entered,  whldi 
contained  the  following: 

"The  above-stated  matter  coming  on  regularly 
to  be  heard,  and  the  administrator  reporting 
that  he  had  in  his  bands  for  distribution  to  the 
legal  heir  or  heirs  of  J.  F.  Underwood  ths  juin 
of  $1,633.69,  and  that  same  was  claimed  by 
Lucien  McKibben,  as  the  lawful  son  of  J.  F. 
Underwood,  and  by  William  Underwood  and 
others,  as  brother  and  nephew  and  nieces  ot 
said  J.  F.  Underwood.  After  hearing  evidence 
it  is  considered,  ordered,  and  odjndged  that 
I.ncien  McKibl>en  is  the  lawful  heir  and  only 
heir  of  J.  F.  Underwood,  and  as  such  is  enti- 
tled to  inherit  his  entire  estate.     It  is  further 
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ordered  that  X  M.  Hudson,  administrator  of 
J.  F.  Underwood,  pay  to  Lucien  MoKibben  the 
said  sum  of  $1,633.69,  less  costs  that  may  be  a. 
legitimate  charge  on  said  fund." 

On  the  aame  day  on  which  this  Judgment 
bears  date  Cbut  whether  before  or  after  It 
was  rendered  does  not  appear),  a  written 
agreement  was  made  which  recited  that  It 
was  "agreed  between  counsel  for  the  claim- 
ants to  tha  estate  of  J.  F.  Underwood,  de- 
ceased, that  tlie  evidence  taken  by  depositions 
might  be  read  in  any  appeal  as  fully  as 
though  such  depositions  were  taken  after 
such  appeal  had  been  entered."  This  agree- 
ment was  signed  by  "H  M.  Smith  and  Mc- 
LaughUn  A  Shanks,  Attorneys  for  McKibben, 
Claimant,"  and  by  "h.  L.  Stanford  and  A.  L. 
Hardy,  Attorneys  for  Administrator  and  Ad- 
verse Claimants."  It  was  filed  in  the  office 
of  the  ordinary.  On  the  same  day  on  which 
the  Judgment  was  rendered,  an  appeal  was 
entered  to  the  superior  court  The  caption 
of  the  entry  of  appeal  stated  the  case  as  fol- 
lows: 

"In  re  John  M.  Hudson,  Administrator  of 
Bstate  of  J.  F.  Underwood.  Citation  before 
the  ordinary  to  heirs  for  a  settlement.  T^ucien 
McKibben,  claimant,  and  William  H.  Under- 
wood. Marietta  Dick,  Emma  J.  Uawls,  J.  T. 
Parker.  Mrs.  Eliza  Miller,  Mrs.  Martha  Carney, 
Mrs.  Elizabeth  Braddy,  claimants  adverse  to 
Lucien  McKibben.  In  Harris  County  Court  of 
Ordinary.  December  Term.  Trial  and  judg- 
ment in  favor  of  Lucien  McKibben." 

It  was  then  stated  that  the  parties  men- 
tioned In  the  caption  as  adverse  claimants 
(restating  their  names),  being  dissatisfied 
with  the  Judgment,  entered  an  appeal  and 
gave  a  named  person  as  surety.  The  names 
ot  the  appellants  were  signed  to  the  aK>eal  by 
one  of  the  attorneys  who  signed  the  agree- 
ment in  regard  to  the  use  of  the  depositions 
on  an  appeal.  This  was  approved  by  the 
ordinary,  and  the  appeal  was  transmitted  to 
the  superior  court,  where  the  appeal  bond 
was  allowed  to  be  amended. 

On  motion  the  presiding  Judge  dismissed 
the  appeal,  holding  that  it  did  not  appear  in 
the  pleadings,  or  even  in  the  appeal  and 
bond,  tliat  the  appellants  were  heirs  or  were 
parties  to  the  issue  in  the  court  of  ordinary, 
or  that  they  had  been  served  by  citation,  and 
therefore  that  the  appeal  was  a  mere  nul- 
lity- The  appellants  excepted.  In  this  court 
It  appeared  that  Hudson,  the  administrator, 
had  died,  and  that  U  L.  Stanford  had  been 
appointed  temporary  administrator  of  the 
estate,  and  he  was  made  a  party  in  lieu  of 
the  deceased  administrator. 

L.  L.  Stanford  and  A.  L.  Hardy,  both  of 
Hamilton,  for  plaintiffs  in  error.  McLaugh- 
lin &  Shanks,  of  Columbus,  and  E.  M.  Smith, 
of  McDonough,  Air  defendants  in  error, 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  By  the  Civil  Code  of  1910,  f  4812, 
it  1»  declared  that  every  application  to  the 
ordinary  for  the  granting  of  any  order  shall 
be  by  petition  In  writing,  and  that  if  notice 


of  such  application,  other  than  by  published 
citation,  Is  necessary  under  the  law  or  In  the 
judgment  of  the  ordinary,  he  shall  cause  a 
copy  of  such  application,  together  with  a 
notice  of  the  time  of  hearing,  to  be  served 
by  the  sheriff  or  some  lawful  officer.  In 
Mitchell  V.  Pyron,  17  Qa.  416,  an  application 
was  made  for  the  grant  of  letters  of  admln- 
stratlon  on  the  estate  of  a  decedent.  No 
objections  were  made  or  filed  thereto.  With- 
in fonr  days  after  the  grant  of  the  letters  a 
certain  person,  alleging  himself  to  be  the 
principal  creditor  of  the  decedent,  appealed 
from  the  order  granting  the  letters  to  the 
applicant  A  motion  was  made  to  dismiss 
the  api>eal,  because  the  appellant  had  filed 
no  objections  in  the  court  of  ordinary,  and 
because  there  was  no  issue  in  that  court, 
and  the  appellant  was  no  party  there.  The 
motion  was  overruled,  and  the  case  was 
brought  to  this  court,  where  the  Judgment 
was  affirmed.  In  the  opinion  it  was  stated 
that  it  was  not  denied  that  the  citation  was 
regular;  that  if  the  applicant  was  a  cred- 
itor, as  was  alleged,  he  was  sufficiently  serv- 
ed, and  would  have  to  be  regarded  as  a  par- 
ty to  the  proceeding;  and  that  the  allega- 
tion that  he  was  a  creditor  was  untraversed, 
and  would  be  treated  as  true  for  the  pur- 
pose of  the  motion  to  dismiss.  This  decision 
was  rendered  In  1855,  before  the  adoption  of 
the  original  Code,  but  is  in  harmony  with 
the  provision  of  the  Code  above  dted.  In 
Brantley  v.  Greer,  71  6a.  11,  it  was  held  that 
where  a  proceeding  originates  in  the  court 
of  ordinary,  and  caUs  upon  an  executor  or 
an  administrator  to  account  a  citation  is  all 
the  pleading  that  Is  necessary.  Lyons  v. 
Armstrong,  142  Ga.  257(3),  260,  82  S.  E. 
651.  The  same  Code  section  which  provides 
that  any  person  Interested  as  distributee  or 
legatee  may  cite  the  administrator  to  appear 
before  the  ordinary  for  a  settlement  of  his 
accounts  also  provides  that  the  administra- 
tor, if  he  so  chooses,  may  cite  all  of  the  dis- 
tributees to  be  present  at  the  settlement  of 
his  accounts  by  the  ordinary.  Section  4073. 
In  the  instant  case  the  administrator  de- 
sired to  have  a  full  settlement  of  hla  ac- 
counts, alleging  that  the  debts  were  paid, 
and  the  estate  reduced  to  cash,  which  was 
ready  for  distribution.  He  further  alleged 
that  the  heirs  were  unknown  to  him ;  that 
persons  asserting  themselves  to  be  heirs  of 
the  decedent  were  claiming  adversely  to  each 
other;  and  that  their  claims  were  confusing 
and  conflicting.  The  ordinary  ordered  a  ci- 
tation to  Issue  and  to  be  published.  At  the 
term  of  the  court  of  ordinary  to  which  the 
citation  was  returnable,  a  Judgment  was  en- 
tered which  recited  that  the  fund  In  the 
hands  of  the  administrator  was  claimed  by 
one  Lucien  McKibben,  as  the  lawful  son  of 
J.  F.  Underwood,  the  decedent,  and  by  Wil- 
liam Underwood  and  others,  as  brother  and 
nephew  and  nieces  of  the  decedent,  and  that 
evidence  was  heard.  It  was  adjudged  that 
McKibben  was  the  only  heir  of  the  decedent, 
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and  as  such  was  entitled  to  the  estate  In  the 
hands  of  the  administrator.  On  the  same 
day  an  agreement  was  made  between  the  at- 
torneys of  McKlbben,  as  claimant,  and  the 
attorneys  for  the  administrator  and  "adTerse 
dalmants,"  reciting  that  evidence  had  been 
taken  by  depositions,  and  that  these  might 
be  used  on  any  appeal  of  the  case.  An  ap- 
peal was  entered  by  WUliam  H.  Underwood 
and  others,  describing  themselves  tn  the  cap- 
tion of  the  appeal  as  claimants  adverse  to 
Lnden  McKlbben.  The  appellants'  names 
were  signed  to  the  appeal  by  one  of  the  at- 
torneys who  signed  the  agreement  in  regard 
to  the  nse  of  the  depositions  already  taken. 
Under  these  circumstances,  we  are  unable  to 
agree  with  our  brother  of  the  trial  bench 
that  there  was  nothing  to  show  that  the  ap- 
pellants were  related  to  the  deceased,  or  in 
any  way  Interested  In  the  distribution  of  the 
estate,  or  were  parties  to  the  Issue  In  the 
court  of  ordinary,  and  that  mere  strangers 
to  the  record,  without  apparent  Interest  In 
the  estate,  oould  not  appeal  to  the  superior 
court  and  there  for  the  first  time  set  up 
their  Interest.  Nor  do  we  think  that  the 
appeal  was  a  nnUlty. 

Reliance  was  placed  on  the  decision  in 
Smith  v.  Smith,  101  Ga.  296,  28  S.  E.  665. 
In  that  case  a  widow  applied  for  a  year's 
support,  and  appraisers  made  a  return  set- 
ting apart  a  dty  lot  for  that  purpose.  No 
objection  was  filed  by  any  one  to  the  return, 
and  It  was  recorded  as  required  by  law. 
After  this,  three  persons,  who  alleged  them- 
selves to  be  the  children  and  heirs  at  law  of 
the  decedent,  and  who  were  In  possession  of 
the  lot,  entered  an  appeal  to  the  superior 
court  The  widow  filed  an  equitable  petition, 
praying  for  the  appointment  of  a  receiver  to 
take  charge  of  the  (ot,  alleging  that  the  ap- 
pellants were  insolvent  and  were  acting  for 
delay  only.  The  defendants  answered  that 
they  were  in  possession  under  a  gift  made 
by  the  decedent  more  than  seven  years  be- 
fore his  death.  A  receiver  was  appointed. 
When  the  case  came  on  for  trial.  It  appear- 
ed that  the  defendants  had  voluntarily  dis- 
missed their  appeal.  The  plaintiff  moved 
for  a  decree  requiring  the  receiver  to  de- 
liver to  her  the  house  and  lot  and  the  ac- 
crued rental,  and  that  the  petition  be  dis- 
missed. The  court  granted  this  decree.  The 
plaintiff  could  not,  of  course,  have  the  prop- 
erty taken  from  the  possession  of  another 
and  placed  in  the  bands  of  the  receiver,  dis- 
miss her  petition  without  a  trial,  and  at  the 
same  time  ask  that  the  property  be  delivered 
to  her.  The  proper  decree  was  that,  upon 
dismissal  of  the  action,  possession  should  be 
restored  by  the  receiver  to  the  person  from 
whom  he  obtained  it  The  proceeding  there 
involved  was  not  like  that  now  under  con- 
sideration. The  court  of  ordinary  could  not 
there  determine  the  dalm  of  title  adverse  to 
the  estate,  and  the  appeal  and  dismissal  of 


the  appeal  could  not  settle  that  question. 
The  decision  In  that  case  was  fully  discussed 
In  Dlx  V.  Dix,  182  Ga.  630,  637,  64  S.  B.  790. 
It  does  not  control  the  present  case. 

Judgment  reversed.  MX  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent  (m  account 
of  sickness. 

a«S  Oa.  SM) 
MERRITT  V.  BANK  OP  CUTHBEBT. 
(No.  321.) 
(Supreme  Court  of  Georgia.     April  22,  1915.) 

{Syllalut  by  the  Court.) 
APFKAI.    and    EbBOB    <9=>1140  —  BlIXS    AND 

Notes  €=9W*— Jubt  <3=9l2— Decision— Pbo- 

VISION  FOB  ATIOBNET'a   FEBS— JUDGMKNT  BI 
COUBI— VAiaMTT. 

The  obligation  in  a  note  to  pay  attorney's 
fees  is  enforceable  only  upon  compliance  with 
the  statutory  requirements,  and  in  a  suit  on  the 
note  judgment  cannot  be  entered  by  the  court 
for  such  fees.  But  where  judgment  is  rendered 
by  the  court  separately  for  principal,  interest 
and  attorney's  fees,  this  court  on  exception  to 
the  judgment,  may  require  it  to  be  purged  of  the 
attorney's  fees. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  4462-4476 ;  Dec.  Dig.  <S=> 
1140;  Bills  and  Notes,  Cent  Dig.  SS  1946,  1947 ; 
Dec.  Dig.  ■S=.5.34;  Jury,  Cent  Du.  U  27-34, 
82,  99,  101,  103;    Dec.  Dig.  <S=>12.] 

Error  from  Superior  Court  Webster  Coun- 
ty; Z.  A.  lilttlejohn,  Judge. 

Action  by  the  Bank  of  Cuthbert  against  J. 
G.  Merrltt  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed  on  condition. 

Geo.  P.  Monro,  of  Buena  Vista,  and  M.  A. 
Walker,  of  Preston,  for  plaintiff  in  error.  J. 
F.  Souter,  at  Preston,  for  defendant  In  error. 

EVANS,  P.  J.  The  plaintiff  declared  on  a 
note  stipulating  for  attorney's  fees,  alleging 
that  he  had  served  the  defendant  with  the 
notice  required  by  law  of  his  intention  to 
bring  suit  and  to  claim  the  attorney's  fees 
stipulated  In  the  contract  The  defendant 
answered  the  suit  but  his  pleas  were  strick- 
en ;  and  Judgment  was  entered  by  the  court 
without  a  verdict,  for  the  pHncipal,  interest 
and  attorney's  fees  claimed  in  the  suit  The 
point  Is  made  that  the  court  was  without 
Jurisdiction  to  enter  a  Judgment  including 
attorney's  fees.  The  Constitution  declares 
that: 

"The  court  shall  render  judgment  without 
the  verdict  of  a  jury,  in.  all  dvil  cases  founded 
on  unconditional  contracts  in  writing,  where  an 
issuable  defense  is  not  filed  under  oath  or  af- 
firmation."   Civil  Code  1910,  {  6516. 

In  construing  this  constitutional  provision 
it  has  been  held  that  in  a  case  admitting  of 
doubt  the  question  of  rendering  Judgment  by 
the  court  without  a  Jury  Is  one  not  involving 
Jurisdiction,  but  the  proper  exerdse  of  Juris- 
diction, and  the  Improper  decision  of  It  la 
mere  error,  which  will  not  render  the  Judg- 
ment void.  Georgia  Railroad  Co.  v.  Pendle- 
ton, 87  Ga.  751, 13  S.  E.  822;  Crow  v.  Ameri- 
can Mortgage  Co.,  82  Ga.  816,  19  S.  E.  31. 
However,  the  court  has  no  Jurisdiction   to 
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render  a  Judgment  upon  a  written  contract, 
wlthOQt  the  Intervention  of  a  Jury,  unlesa 
such  Judgment  can  be  rendered  without  re- 
sort to  any  evidence  except  that  afforded  by 
the  contract  sued  on.  Harris  v.  Woodard, 
133  6a.  104,  66  S.  B.  260.  The  obligation  to 
pay  attorney's  fees  in  addition  to  the  speci- 
fied rate  of  Interest  npon  a  note  is  unenforce- 
able, unless  the  debtor,  after  having  received 
10  days'  written  notice  of  the  holder's  Inten- 
tion to  bring  suit  thereon,  shall  fall  to  pay 
the  debt  evidenced  by  the  note  on  or  before 
the  return  day  to  which  suit  is  brought  for 
the  collection  of  the  same.  Civil  Code  1910, 
I  4252.  Hence,  the  collection  of  attorney's 
fees  being  dependent  upon  the  existence  of 
the  extraneous  fact  provided  by  the  statute 
as  a  condition  precedent  to  the  debtor's  lia- 
bility, the  court  Is  without  power  to  render 
Judgment  for  the!  same  without  the  Interven- 
tion of  a  Jury.  In  the  Judgment  rendered  by 
the  court,  the  principal.  Interest,  and  attor- 
ney's fees  were  separately  stated;  and  the 
Judgment  may  be  purged  of  its  illegality  by 
allowing  the  plaintiff  to  write  off  the  attor- 
ney's fees.  It  appears  from  the  record  that 
after  the  bill  of  exceptions  was  tendered  "to 
the  Judge,  and  before  he  signed  the  same,  the 
plaintiff's  counsel  voluntarily  wrote  off  the 
Judgment  for  attorney's  fees,  and  obtained 
an  order  from  the  Judge  approving  and  al- 
lowing this  to  be  done.  This  order  was  tak- 
en In  vacation,  without  notice  to  the  plaintiff 
in  error,  and  after  he  had  lodged  his  bill  of 
exceptions  with  the  Judge.  Even  If  the  trial 
court  could  have  amended  the  Judgment  by 
writing  off  the  attorney's  fees,  on  the  initia- 
tive of  the  plaintiff,  It  could  not  be  done  In 
this  manner.  We  therefore  treat  the  matter 
as  If  no  attempt  at  amendment  of  the  Judg- 
ment had  been  made,  and,  in  the  exercise  of 
the  power  vested  in  this  court,  direct  that 
the  Judgment  be  affirmed  on  condition  that 
when  the  remittitur  is  made  the  Judgment  of 
the  court  the  defendant  in  error  will  remit 
and  write  off  the  item  of  attorney's  tees 
from  the  Judgment;  otherwise  the  Judgment 
will  stand  reversed. 

Judgment  affirmed,  on  condition.  All  the 
Justices  concur,  except  TISH,  O.  J.,  absent 
on  account  of  sickness. 


a*i  Ga.  342) 

BHODES  et  aL  v.  WILLIAMS.     (No.  296.) 

(Supreme  Court  of  Georgia.     April  16,  1916.) 

fSvllabv*  hv  the  Court.) 

X.  S1.AVE8  «=»25— Legalizino  CORASrrATION 
— Extent  ot  Relation— Chbation  bt  Stat- 
ott— colobed  persons. 

By  the  act  of  1866  (CUv.  Code  1010,  { 
2178)  it  was  declared  that  persons  of  color 
who  were  living  together  on  the  9th  day  of 
March,  1886,  as  husband  and  wife,  sustained 
that  relation  to  each  other,  provision  being  made 
in  case  a  man  had  two  or  more  reputed  wives, 
or  a  woman  two  or  more  reputed  husbands. 

fEa.  Note.— For  other  cases,  see  Slaves,  Cent 
IHg.  {f  114,  115;    Dec.  Dig.  «=!.26.] 


2.  I/EoiTimzATioif  or  Child. 

By  the  same  act  mentioned  in  the  last 
headnote  (Civ.  Code  1910,  {  2180)  every  colored 
chUd  born  before  the  9th  day  of  March,  1866, 
was  declared  to  be  the  legitimate  child  of  its 
mother;  but  snch  child  was  declared  to  be  the 
legitimate  child  of  its  colored  father  only  when 
born  within  what  was  regarded  as  a  state  of 
wedlock,  or  when  the  parents  were  living  to- 
gether as  husband  and  wife. 
8.  Slates  «=>25— LKamiazmo  Childben— 
Dbsobnt  or  Pbopbbit. 

Under  the  provision,  last  stated,  if  a  negro 
woman  bad  two  children  bom  to  her  before 
the  9th  day  of  March,  1866,  by  different  father^ 
both  were,  by  the  act  above  mentioned,  made  her 
legitimate  children,  although  one  might  be  the 
legitimate  child  of  its  father  and  the  other  the. 
illegitimate  child  of  a  different  man.  In  that 
event  they  were  capable  of  inheriting  from  each 
other,  bong  legitimate  on  the  mother's  side. 

[Ed.  Note.— For  other  cases,  see  Slaves,  C>ent 
Dig.  {{  114,  U5;   Dec  Dig.  (&=>26.i 

4.  Slaves  «=325— Lxoitiuizimq   Childbbn— 

Right  to  Inhbbit. 

If  a  negro  woman  had  two  children  born 
prior  to  the  9th  day  of  Mardi,  1866,  and  one 
of  them  was  legitimate  on  his  father's  side,  and 
inherited  property  from  his  father,  but  his 
half-sister  on  his  mother's  side  died  before  he 
died,  leaving  an  Ulegitimate  daughter,  such 
daughter  would  not  Inherit  the  estate  of  her 
mother's  half-brother,  by  representation  under 
her  mother. 

[Kd.  Note.— For  other  cases,  see  Slaves,  C!ent. 
Dig.  tS  114,  116;  Dec  Dig.  «=>25.] 

(Additional  Syllabus  by  Editorial  Stag.) 

6.  Descent  and  DisTBiBtrTioN  d=>26  —  In- 
hebitancb  —  CoNSTBUcnoN  OP  Statutes  — 
"Childbbn"- "Gbandchildbkn." 
The  words  "children"  and  "srandchildren," 
as  used  in  statutes,  generallv  refer  to  legitimate 
descendants,   unless   there  Is  something  whidi 
shows  a  contrary  intent  on  the  part  of  the  Leg- 
islature. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribntioo,  Cent.  Dig.  Ii  76,  77;  Dec  Dig. 
«;;=>26. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Child;   Grandchild.] 

Error  from  Sui)erior  Court,  Sumter  Coun- 
ty;   Z.  A.  LittleJohn,  Judge. 

Ejectment  by  Rebecca  Rhodes  and  others 
against  Celia  A.  Smith  and  Mamie  Williams. 
Judgment  for  defendant  Mamie  Williams, 
and  plaintiffs   bring  error.     Reversed. 

Rebecca  Rhodes  and  others  brought  eject- 
ment against  Celia  A.  Smith  as  tenant  in 
possession,  and  Mamie  Williams  as  claimant 
of  the  title.  The  latter  defended.  Both  the 
plaintiffs  and  the  defendant  claimed  to  have 
derived  title  under  Marshall  Swearengen, 
Sr.,  colored,  who  died  intestate.  The  plain- 
tiffs claimed  that  he  died  leaving  no  wife 
or  legitimate  child  and  no  father  or  mother, 
and  that  they  were  his  nieces  and  nephews, 
and  therefore  Inherited  from  him.  The  de- 
fendant claimed  that  the  Intestate  left  a 
legitimate  son,  Marshall  Swearengen,  Jr., 
that  the  mother  of  such  son  also  had  a 
daughter  named  Susie,  who  was  bis  half- 
sister,  and  that  the  defendant  la  the  daugh- 
ter of  Susie.  The  mother  of  Marshall,  Jr., 
and  Susie  died  many  years  ago.  Marshall 
Swearengen,  Jr.,  died  about  two  years  be- 
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fore  the  suit  was  brought  Susie  also  died 
prior  to  the  bringing  of  the  suit,  but  wheth- 
er before  the  death  of  Marshall,  Jr.,  does 
not  clearly  appear.  Apparently  she  died  be- 
fore her  half-brother.  The  eTidenee  Indicat- 
ed that  Mamie  WilUams,  the  defendant,  was 
the  illegitimate  daughter  of  Susie,  and  that 
Susie  was  older  than  her  half-brother.  The 
exact  dates  of  the  births  of  Susie  and  her 
half-brother  were  not  shown,  but  the  evl' 
dence  Indicated  that  they  were  born  either 
during  the  Civil  War,  which  came  to  an  end 
in  1865,  or  shortly  before  its  commencement. 
It  also  tended  to  show  that  Susie  was  born 
out  of  wedlock.  It  was  conflicting  as  to 
whether  Marshall,  Jr.,  was  the  legitimate' 
son  of  Marshall,  Sr.  G^e  Jury  found  for  the 
defendant  The  plaintiffs'  motion  for  a  new 
trial  was  overruled,  and  they  excepted. 

J.  B.  Hudson  and  Jas.  A.  &  Jno.  A.  Fort 
all  of  Americus,  for  plaintiffs  in  error.  Wal- 
Ils  &  Fort  of  Americus^  for  defendant  in  er- 
ror. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1-4]  Marshall  Swearengen,  Sr.,  a 
negro,  owned  the  property  In  dispute  at  the 
time  of  his  death.  If  Marshall  Swearengen, 
Jr.,  was  the  legitimate  son  of  Marshall,  Sr., 
when  the  latter  died,  then  the  son  Inherited 
the  land  from  his  father,  there  being  no  oth- 
er heirs.  By  the  act  of  1866  (Civil  Code  of 
1910,  i  2178)  it  was  declared  that  persons  of 
color,  living  together  on  the  9th  day  of  March, 
1866,  as  husband  and  wife,  sustained  that 
relation  to  each  other,  provision  being  made 
in  case  a  man  had  two  or  more  reputed  wives 
or  a  woman  two  or  more  reputed  husbands. 
If,  then,  Marshall  Swearengen,  Sr.,  and  Mary 
Ann  French  were  the  father  and  mother  of 
Marshall  Swearengen,  Jr.,  and  were  living 
together  on  March  9,  1866,  as  husband  and 
wife,  the  law  declared  them  to  be  such.  If 
the  child  was  born  before  that  date  within 
what  was  regarded  as  a  state  of  wedlock,  or 
when  ita  parents  were  Uving  together  as 
husband  and  wife,  he  was  the  legitimate  son 
of  his  father.  Civil  Code  1910,  §  2180.  The 
first  step,  therefore,  was  to  determine  wheth- 
er Marshall,  Jr.,  was  the  legitimate  son  of 
Marshall,  Sr.  If  the  boy  was  legitimate  and 
inherited  the  property,  the  next  question  is 
whether  It  passed  by  inheritance  to  the  pres- 
ent defendant 

Marshall,  Jr.,  had  a  half-sister,  Susie,  each 
having  the  same  mother,  but  not  the  same 
father.  She  was  older  than  he,  and  the  evi- 
dence indicates  she  was  illegitimate  at  birth. 
It  does  not  distinctly  appear  when  she  died. 
It  may  be  Inferred  from  the  pleading  and 
evidence  that  her  death  occurred  before  that 
of  her  baU-brother.  But  as  it  is  not  entire- 
ly certain,  the  matter  will  be  considered  in 
view  of  either  possibility.  By  the  act  of 
1866,  to  which  reference  has  already  been 
made,  every  colored  child  born  before  the 
9th  of  March,  1866,  was  declared  to  be  the 


legitimate  child  of  its  mother.  Therefore 
the  girl  Susie,  having  been  bom  before  that 
date,  was  the  legitimate  child  of  her  mother. 
The  boy  Marshall,  if  bom  before  that  date, 
was  also  the  legitimate  child  of  their  moth- 
er. Thus,  each  of  them  being  the  legitimate 
child  of  the  same  mother,  they  were  legiti- 
mate half  brother  and  sister  on  the  mother's 
side;  and,  if  one  of  them  died  leaving  real 
estate,  and  without  descendants,  the  other 
could  inherit  the  realty  left  by  the  deceased. 
Accordingly,  if  Marshall,  Jr.,  was  the  l^iti- 
mate  son  of  Marshall,  Sr.,  and  inherited  the 
property  in  controversy  from  the  latter,  and 
if  he  died  before  his  half-sister,  Susie,  she 
Inherited  from  him.  The  evidence  tended  to 
show  that  the  defendant  Mamie  Williams, 
was  the  illegitimate  daughter  of  Susie.  If 
the  defendant's  mother  became  the  owner  of 
the  lot  by  Inheritance  before  her  death,  the 
illegitimacy  of  the  defendant  would  make  no 
difference,  as,  under  the  statute,  she  could 
inherit  from  her  mother.  CivU  Code  1910,  | 
3029. 

If  the  mother  of  the  defendant  died  be- 
fore her  half-brother,  Marshall,  Jr.,  then 
the  legitimacy  or  illegitimacy  of  the  defend- 
ant would  be  an  Important  matter  in  deter- 
mining the  inheritance.  At  common  law  a 
bastard  could  not  Inherit  Such  right  of  In- 
beritanoe  as  it  has  is  given  by  statute.  Our 
statutes  have^  to  some  extent  modified  the 
common  law  on  this  subject.  Civil  Code  1910, 
§  3029,  which  was  also  contained  in  earlier 
Codes,  and  which  was  derived  from  previous 
legislative  acts,  declares  that  bastards  have 
no  inheritable  blood,  except  that  given  to 
them  by  express  law,  but  that  they  may  in- 
herit from  their  mother,  and  from  each  oth- 
er, children  of  the  same  mother,  in  the  same 
manner  as  If  legitimate;  that  if  a  mother 
have  both  legitimate  and  illegitimate  dill- 
dren,  they  shall  Inherit  alike  the  estate  of 
the  mother;  that  if  a  bastard  die,  leaving 
no  issue  or  children.  Ills  mother,  brothers, 
and  sisters  shaU  Inherit  his  estate  equally; 
and  that  in  distributions  under  this  law,  the 
children  of  the  deceased  bastard  shall  repre- 
sent the  deceased  parent  By  the  act  of 
1859  certain  provisions  were  made  in  re- 
gard to  Inheritance  by  ieglttmates  from  ille- 
gitimates. Civil  Code  1910,  §  3030.  By  an- 
other act  also  passed  in  1859,  it  was  provid- 
ed that  a  former  act,  which  restricted  the 
distribution  of  the  estate  of  an  Intestate 
among  collaterals  to  the  children  of  the 
brothers  and  sisters  of  such  deceased,  should 
be  so  amended  as  to  extend  to  and  embrace 
the  children  of  the  intestate's  nephews  and 
nieces.  The  law  as  thus  amended  was  codi- 
fied, and  will  now  be  found  In  CItII  Code 
1910,  i  3931,  par.  6.  It  is  there  declared 
that  brothers  and  sisters  of  the  intestate 
stand  In  the  second  degree,  and  inherit  If 
there  is  no  widow,  or  child,  or  representative 
of  child,  and  that  the  children  or  grandchil- 
dren of  brothers  and  sisters  deceased  shall 
represent  and  stand  in  the  place  of  th^r  de- 
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ceased  parent,  but  tbat  there  shall  be  no  rep- 
resentation further  than  this  among  coUat" 
erals.  This  provision  forms  a  part  of  the 
general  rules  of  Inheritance  declared  in  the 
Code. 

[8]  The  words  "children"  and  "grandchil- 
dren," as  used  In  statutes,  generally  refer  to 
legitimate  descendants,  unless  there  is  some- 
thing which  shows  a  contrary  Intent  on  the 
part  of  the  Leglslatnre.  Floyd  y.  Floyd,  97 
6a.  124.  24  S.  B.  461.  In  Houston  t.  David- 
son, 45  Ga.  S74,  it  was  held  that  the  provision 
of  the  act  of  1850  that  representation  among 
collaterals  should  extend  to  the  children  and 
grandchildren  of  brothers  and  sisters  was  so 
far  applicable  to  the  law  which  allowed  in- 
heritance from  a  bastard  by  his  brothers  and 
sisters,  or,  if  they  be  dead,  by  their  children, 
as  to  extend  the  representation  among  bas- 
tards to  children  and  grandchildren  of  broth- 
ers and  sisters  Inheriting  from  an  Illegiti- 
mate. That  decision  was  dealing  only  with 
the  distribution  of  the  estate  of  an  illegiti- 
mate child,  and  the.  right  of  representation 
under  the  law  covering  that  subject  It  was 
not  deaUng  with  the  distribution  of  the  es- 
tate of  a  legitimate  child,  or  any  claim  to  In- 
heritance from  him  by  an  Illegitimate  de- 
scendant of  his  sister  or  brother.  As  any 
right  to  claim  under  Marshall,  Jr.,  must  rest 
upon  his  having  been  legitimate,  or  having 
been  legitimated  by  the  act  of  1866,  and  thus 
having  inherited  the  pr<9erty  from  Marshall 
Swearengen,  Sr.,  the  case  is  not  one  Involv- 
ing inheritance  by  one  illegitimate  dilld,  or 
his  dilldren  or  grandchildren  from  another. 
Accordingly,  tbat  decision  does  not  control 
this  case. 

From  what  has  been  said  it  will  be  seen 
that  if  Marshall  Swearengen,  Jr.,  as  being  a 
legitimate  child  of  Marshall  Swearengen,  Sr., 
inherited  the  property  in  controversy  from 
the  latter,  and  if  his  half-sister,  Susie,  died 
before  him,  leaving  the  defendant  as  her  Il- 
legitimate daughter,  the  defendant  could  not 
inherit  the  pr(9erty  from  Mar8.hall,  Jr. 

The  request  to  charge,  which  was  refused, 
was  not  adjusted  to  the  facts  of  the  case,  and 
was  properly  declined.  So  also  the  complaint 
of  an  omission  to  charge,  contained  in  the 
seccnid  ground  of  the  amended  motion,  was 
without  merit  But  the  court  did  not  any- 
where instruct  the  Jury  on  the  subject  of  the 
defendant's  Illegitimacy  and  lack  of  inherit- 
able blood,  if  her  mother  died  before  the  half- 
brother  of  the  latter.  Complaint  was  made 
that  the  court  erred  in  omitting  to  charge 
tbat  an  illegitimate  child  has  no  inheritable 
blood,  save  that  expressly  conferred  by  stat- 
ute. As  the  evidence  is  not  entirely  clear  in 
some  respects,  we  will  not  hold  as  matter 
of  law  that  the  defendant  was  an  Illegitimate 
child,  tbat  her  mother  died  before  the  death 
of  Marshall  Swearengen,  Jr.,  and  that  there- 
fore the  defendant  took  nothing  by  Inherit- 
ance.    But  this  important  question  should 


not  have  been  entirely  omitted  from  consider- 
ation in  Instructing  the  Jury. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account  of 
sickness. 

(143  Gb.  331) 

SAFFOLD  «t  aL  v.  EVANS  «t  al    (No.  287.) 
(Supreme  C!oart  of  Georgia.     April  15,  ISllS.) 

(Byllaiut  ly  the  Court.) 
Execution   «=»172— Injunction— Canckioa- 

TION  or  Judgment— Grounds. 

Where  pudgment  is  rendered  against  a  par- 
ty, and  it  is  unexcepted  to,  and  subseqaently 
the  defendant  moves  to  set  it  aside  on  the 
ground  that  it  ia  a  void  judgment,  and  the 
court  refuses  to  set  it  aside,  and  his  refasal 
is  affirmed  by  this  court,  the  defendant  can- 
not subsequently  maintain  an  action  to  en- 
join the  enforcement  of  a  fi.  fa.  based  on  such 
judgment^  and  to  have  the  judgment  canceled 
for  invalidity,  upon  gronnds  urged,  or  known 
to  exist,  at  the  time  of  the  filing  of  the  motion 
to  set  aside. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  |f  519-539;   Dec.  Dig.  <8=»172.] 

Error  from  Superior  Court,  Emanuel  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

Action  by  F.  H.  Saffold  and  others  against 
W.  J.  Evans  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Af- 
firmed. 

See,  also,  136  Ga.  375,  71  S.  E.  663. 

Hlnes  &  Jordon,  of  Atlanta,  and  Arthur  W. 
Jordon,  of  Swalnsboro,  for  plaintiffs  in  error. 
Travis  &  Travis,  of  Savannah,  for  defend- 
ants in  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  O.  J.,  absent 
on  account  of  slcknesa 


043  Qa.  83«) 
COLCLOUGH   et  aL  v.   PALMETTO  NAT. 

BANE   et  aL     (No.  293.) 
(Supreme  Ciourt  of  Georgia.    April  16,  1915.) 

(ByUdbui  by  the  Court.) 

Wnxs  €=3867- JUDOUKNT  Cbeditobs— Bioht 

TO  Ikfound  Lano. 

Where  a  testator  devises  a  life  estate  in 
certain  land  to  one  who  is  also  nominated  the 
executor,  and  such  person  offers  the  will  for 
probate,  and  a  caveat  is  filed  by  the  heirs  of 
the  decedent,  pending  the  determination  in  the 
court  of  ordinary  of  the  issue  of  devisavit  vel 
non,  judgment  creditors  of  the  devisees  of  the 
life  estate  have  no  right  to  have  the  land  im- 
pounded in  the  hands  of  a  receiver  for  the  pur- 
pose of  collecting  the  rents  to  be  applied  to  the 
life  tenant's  debt  in  the  event  the  will  is  pro- 
bated, even  though  such  debtor  be  insolvent 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  !i  2204-2209;  Dec.  Dig.  <8=867.J 

Error  from  Superior  Court,  Greene  0>un- 
ty;  J.  B.  Park,  Judge. 

Action  by  the  Palmetto  National  Bank  and 
others  against  J.  M.  Colclough  and  others. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.    Reversed. 
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Samuel  H.  Sibley,  of  Union  Point,  for 
plaintiffs  tn  error.  Lewis,  Davison  &  Lewis, 
of  Greensboro,  for  defendants  in  error. 

EVANS,  P.  J.  Certain  Judgment  creditors 
of  J.  M.  Coldougli  filed  a  petition  against 
blm,  alleging:  They  caused  executions, 
which  had  been  issued  on  their  Judgments, 
to  be  levied  on  a  life  estate  claimed  by  the 
defendant  in  three  described  tracts  of  land. 
The  defendant  Is  now  offering  for  probate, 
in  the  court  of  ordinary,  a  paper  purporting 
to  be  the  will  of  his  sister.  Miss  SalUe  Col- 
dough,  In  which  he  is  named  as  executor 
and  relieved  from  giving  bond,  and  in  which 
will  a  devise  is  made  to  him  of  a  life  estate 
interest  in  the  tracts  of  land  levied  on.  A 
caveat  to  the  probate  of  the  will  has  been 
filed  by  certain  heirs  of  the  decedent,  and 
the  Issue  made  thereby  is  now  pending  in 
the  court  of  ordinary.  The  defendant  is  old 
and  paralytic,  and  It  is  doubtful  that  his 
life  estate  will  continue  longer  than  the  pres- 
ent year.  The  land  is  in  the  possession  of 
tenants.  After  the  levy  of  the  executions, 
the  defendant,  "either  individually  or  as 
such  executor,  filed  a  claim  to  said  land  and 
stopped  the  sale  of  the  life  estate  he  claims 
therein;  •  •  •  and  petitioners  charge,  on 
information  and  belief,  that  said  claim  was 
filed  to  enable  defendant  to  collect  and  use 
the  said  rents  and  profits  from  said  land  dur- 
ing this  year  and  any  subsequent  year  during 
which  said  claim  may  be  pending  and  said 
defendant  lives."  The  defendant  is  insolvent 
The  prayer  is' for  a  receiver  to  take  charge 
of  the  rents,  for  an  accounting  of  such  rents 
as  the  defendant  may  have  received,  and  for 
process  against  the  defendant,  "individually 
and  as  executor  of  Miss  Sallle  Colclough." 
The  petition  was  amended  by  alleging  that 
Miss  Colclough  died  in  possession  of  per- 
sonal property  of  more  than  sutflcient  value 
to  pay  any  debts  which  she  may  have  owed 
at  her  death.  A  rule  nisi  for  an  interlocu- 
tory hearing  issued,  in  response  to  which  the 
defendant  showed  cause  by  demurrer  against 
the  appointment  of  a  receiver.  The  court  ap- 
pointed a  receiver  as  prayed,  with  direction 
to  rent  out  the  land  and  account  for  the 
rents  and  profits,  in  default  of  the  defend- 
ant's giving  bond  In  the  sum  of  $250,  "condi- 
tioned upon  his  accounting  for  said  rents  and 
profits,  if  his  claim  to  the  same  be  not  sus- 
tained."   Exception  is  taken  to  this  order. 

There  can  be  no  doubt  that  a  Judgment 
creditor  may  pursue  the  equitable  estate  of 
his  debtor  in  a  court  of  equity  and  have  it 
set  apart  to  the  payment  of  his  debt  This 
equitable  remedy  is  available  to  a  creditor 
whose  Judgment  debtor  is  a  devisee  or  lega- 
tee, for  the  purpose  of  reaching  the  devise  or 
legacy,  to  be  subjected  to  the  payment  of 
his  debt,  where  the  condition  of  the  estate 
is  such  that  the  devisee  or  legatee  may  de- 
mand that  his  devise  or  legacy  be  turned 
over  to  him.    Smith's  Equitable  Remedies  of 


Creditors,  |  21;  Ta.ng  r.  Brown,  21  Ala.  179, 
56  Am.  Dec.  244.  But  the  facts  of  the  Instant 
case  do  not  bring  it  within  the  operation  of 
this  equitable  remedy  of  a  creditor.  The 
Judgment  debtor  was  nominated  as  executor 
in  his  sister's  will,  and  filed  an  application  to 
have  it  probated  in  the  court  of  ordinary.  A 
caveat  to  the  probate  of  this  will  was  filed  by 
certain  heirs  of  the  deceased,  and  the  issue 
formed  by  the  caveat  is  still  pending.  In 
the  paper  offered  for  probate  as  the  last  will 
of  Miss  Sallle  Colclough,  a  life  estate  in 
three  tracts  of  land  is  devised  to  the  Judg- 
ment debtor.  If  the  will  is  probated,  the 
debtor  will  be  entitled  to  receive  his  devise; 
but  If  the  caveators  prevail,  the  estate  of 
Miss  Colclough  will  be  distributed  among  her 
heirs  at  law.  Although  nominated  as  exec- 
utor, the  debtor  is  without  power  to  assent 
to  any  devise  to  himself  until  the  wUl  la  ad- 
mitted to  probate.  The  theory  of  subjecting 
the  interest  of  a  legatee  to  the  Judgment  of 
his  creditor  is  based  on  the  right  of  tlie  lega- 
tee to  demand 'his  legacy  of  the  execntor. 
Manifestly  a  legatee  has  no  such  right  pend- 
ing the  proceeding  to  probate  the  will.  Sup- 
pose this  Judgment  be  allowed  to  stand,  and 
the  will  be  refused  probate;  we  would  have 
the  anomalous  situation  of  a  court  of  equity 
taking  possession  of  property  belonging  to 
the  legal  heirs  of  Miss  Colclough,  to  subject 
it  to  a  life  Interest  in  another  person,  which 
has  been  Judicially  determined  never  to  have 
existed.  The  plaintiffs  prayed  process  and 
relief  against  the  defendant,  both  individual- 
ly and  as  executor.  There  la  no  allegation 
of  the  probate  of  the  wUl  in  common  form, 
nor  do  we  think  that  would  make  any  differ- 
ence, as  an  executor  of  a  will 'probated  in 
common  form  is  but  a  temporary  administra- 
tor pending  the  issue  of  devisavit  vel  non  on 
application  to  probate  the  will  in  solemn 
form.    avU  Code  1910,  |  3883. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account  of 
Bicluess. 


04t  oa.  tan 

STRINGFELLOW  et  al.  t.  STRINQFEaC.- 
LOW.     (No.  294.) 

(Supreme  Court  of  Georgia.    April  16»  1815.) 

(SyUahut  hy  the  OourtJ 
1.  pABxrnoN  ®=>26— Defense— Pabol  Saix-^ 

COTBNANTS. 

Where  land  is  owned  by  four  persons  in 
cominoD,  and  one  of  them  dies,  leaving  a  widow 
as  sole  heir  at  law,  the  latter  cannot  defeat  a 
partition  of  the  land  by  merely  proving  that 
the  other  cotenants  made  a  parol  sale  of  the 
land  to  hei  deceased  husband  and  pnt  him  in 
possession,  and  that  he  erected  valuable  im- 
provements on  it  where  the  evidence  is  without 
conflict  that  the  purchase  money  has  never  been 
paid,  and  there  is  no  plea  for  equitable  relief  de- 
pendent on  the  erection  of  valuable  improve- 
ments. 

[Ed.  Note.— For  other  cases,   see   Partition, 
Cent  Dig.  ff  68-71,  75;    Dec  Dig.  <&=»2a.] 
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2.    WnTfBSIlIS     «=»  138  — TBANS ACTIONS     WITH 

Dbcbdbnt— Partition  Pboceeding. 

A  witness  not  a  party  to  the  pnrtition  pro- 
ceeding is  not  incompetent  to  testify  that  be 
furnished  the  material  which  went  into  the  im- 
provements alleged  to  have  been  made  by  the 
deceased  husband  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  a  674,  575;    Dec.  Dig.  «=»138.] 

Error  from  SuiJerlor  Court,  Marlon  Coun- 
ty;  S.  P.  Gilbert,  Judge. 

'Action  by  Sarah  Strlngfellow  and  others 
against  LlUle  Strlngfellow.  Judgment  for 
defendant,  and  plaintiffs  bring  error.  Re- 
versed. 

W.  D.  Crawford,  of  Buena  Vtota,  for  plain- 
tiffs In  error.  Gea  P.  Mnnro  and  W.  B. 
Short,  both  of  Buena  Vista,  for  defendant  In 
error. 

EVANS,  P.  3,  A  mother  and  three  chil- 
dren were  the  common  owners  of  a  lot  of 
land.  One  of  the  cotenants  died,  leaving  a 
widow  of  hla  sole  heir  at  law,  and  the  other 
cotenants  Instituted  a  statutory  partition 
proceeding  for  the  purpose  of  dividing  the 
land  equally  between  the  four  claimants. 
The  widow  of  the  deceased  cotenant  filed  ob- 
jections to  the  partition,  denying  that  the  ap- 
plicants had  any  interest  In  the  land  sought 
to  be  partitioned.    She  further  alleged: 

That  her  deceased  husband  originally  owned 
a  one-fourth  interest  and  the  applicants  owned 
a  three-fourths  interest  in  the  land.  "That 
something  ever  three  years  ago  her  husband 
made  a  trade  for  the  purchase  of  the  interest  of 
the  other  parties,  and  after  said  trade,  which 
was  in  parol,  be  built  a  house  on  said  land  and 
fenced  sometbine  over  20  acres  of  the  same. 
Defendant  says  tnat,  her  deceased  husband  hav- 
ing entered  on  said  land  as  a  purchaser,  and 
having  made  valuable  improvements  on  the  same 
under  said  pajrol  contract,  the  same  was  binding 
on  the  other  parties  in  said  case.  Wherefore  de- 
fendant saya  that  plaintiffs  have  no  right  to 
ask  for  a  partition  of  said  land." 

On  the  trial  of  the  case  the  defendant  tes- 
tified that  when  the  land  was  purchased  by 
ber  deceased  husband  It  was  la  woods ;  that 
be  cleared  20  or  25  acres,  built  a  bouse  there- 
on, and  pnt  up  considerable  fencing,  and 
was  residing  on  the  land  at  the  time  of  his 
death;  and  that  the  plaintiffs  had  made 
frequent  visits  to  her  husband,  and  had  made 
no  claim  to  the  land,  but  spoke  of  it  as  be- 
longing to  her  deceased  husband.  The  ap- 
plicants Introduced  testimony  to  tlie  effect 
that  the  deceased  cotenant  had  declared  that 
be  had  verbally  purchased  the  land  for  $300, 
to  be  paid  for  In  the  fall  of  1912,  and  that 
be  had  not  paid  a  penny  on  the  land,  and 
that  be  recognized .  that  he  no  longer  had 
any  right  or  title  to  the  same  by  virtue  of 
bis  contract  of  purchase  after  the  expira- 
tion of  the  time  limited  for  the  payment. 
Tbe  testimony  relating  to  the  admission  of 
tbe  deceased  cotenant  as  to  the  nonpayment 
of  the  purchase  money  was  without  dispute. 
A  verdict  was  returned  in  favor  of  the  de- 
fendant, and  the  court  refused  to  grant  the 
applicants  a  new  trial. 


[1]  1.  Our  partition  statute  was  designed 
to  afford  to  cotenants  a  direct  and  adequate 
means  for  the  division  of  property  held  In 
common,  and  not  force  them  Into  equity,  ex- 
cept  in  cases  where  the  rights  of  the  parties 
could  not  be  (ully  determined  and  adminis- 
tered in  tbe  statutory  proceeding.  A  defend- 
ant in  such  a  proceeding  who  admits  that 
tbe  applicants  were  at  one  time  common  own- 
ers of  the  land,  but  who  asserts  a  subse- 
quent parol  sale  by  them  to  one  under  whom 
the  defendant  claims  to  hold  title  in  several- 
ty, or  who  contends  that  they  are  equitably 
estopped  from  asserting  title  to  the  land, 
should  plead  the  matters  set  up  In  resistance 
of  the  applicants'  right  of  partition  with 
such  particularity  as  to  put  tbe  parties  on 
notice  of  the  precise  nature  of  the  defense. 
No  demurrer  was  made  to  tbe  answer,  and 
the  exception  is  to  the  sufficiency  of  tbe  evi- 
dence to  8a]H>ort  tbe  verdict  The  defendant 
in  this  case  is  not  entitled  to  held  the  ver- 
dict which  she  received  at  the  hands  of  the 
Jury,  unless  the  evidence,  as  applied  to  tlie 
appropriate  rules  of  law  or  equity,  authorize 
the  recovery. 

Tbe  applicants  verbally  sold  their  Interest 
In  the  land  to  the  deceased  cotenant  deliv- 
ering possession  to  the  vendee.  Upon  the 
latter's  failure  to  fiay  the  purchase  money 
at  maturity,  they  had  tbe  right  to  sue  and 
recover  tbe  land.  An  action  to  recover  tbe 
land  by  the  vendors,  in  default  of  the  pay- 
ment of  purchase  money,  is  an  exercise  of 
the  reserved  right  to  rescind.  The  vendee 
or  his  heirs  at  law  could  resist  tbe  exercise 
of  this  right  by  a  tender  or  payment  of  the 
purchase  money,  or  by  setting  up  such  mat- 
ters as  equity  would  require  the  plaintiffs  to 
recognize  before  allowing  a  rescission.  If 
the  vendee  had  erected  substantial  improve- 
ments on  the  land,  the  vendors  would  not  be 
equitably  entitled  to  a  rescission  of  the  con- 
tract and  a  recovery  of  the  land  without  ac- 
counting to  the  vendee  for  their  value.  In- 
to this  accounting  various  elements  would 
necessarily  enter,  such  as  damages  caused 
by  the  breach  of  tbe  contract,  the  rents,  the 
amount  of  principal,  and  Interest  paid,  etc.; 
the  purpose  being  to  equitably  restore  the 
status.  Couch  v.  Crane,  142  Ga.  22,  82  S. 
B.  469;  Lytte  v.  Scottish  American  Co.,  122 
Ga.  45S,  50  S.  E.  402.  Bnt  one  tenant  in 
common  who  has  verbally  contracted  to  buy 
the  Interest  of  bis  cotenants  cannot  defeat 
their  title  to  the  land  without  payment  or 
tender  of  the  purchase  money,  or  showing 
the  existence  of  extraneous  facts  which  will 
equitably  estop  the  plaintiffs  from  asserting 
their  title  to  the  land. 

The  partition  application,  wherein  the  sev- 
eral cotenants  were  seeking  to  have  assign- 
ed to  them  in  severalty  different  portions 
of  the  land  in  possession  of  the  widow  of 
the  deceased  cotenant,  was  the  substantial 
equivalent  of  an  action  by  a  vendor  to  re- 
cover the  land.    In  the  instant  case  there  Is 
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no  dispute  that  tbe  land  originally  belonged 
In  common  to  tbe  applicants  and  the  hus- 
band of  the  defendant.  Nor  does  there  seem 
to  be  any  dispute  that  the  applicants  verbal- 
ly sold  their  Interest  to  the  deceased  coten- 
ant  The  applicants'  testimony  was  to  the 
efCect  that  time  was  of  the  essence  of  the 
purchase,  and  that  upon  failure  of  the  ven- 
dee to  pay  any  of  the  purchase  money  with- 
in the  time  limited  by  the  contract  the  ven- 
dee forfeited  all  rights  to  his  Improvements. 
Tbe  defendant  seems  to  have  rested  her  case 
entirely  upon  the  proposition  of  the  parol 
sale  and  valuable  improvements  thereunder, 
without  alleging  or  proving  the  amount  of 
the  original  purchase  money,  and  whether 
any  part  of  tbe  same  had  been  paid  or  ten- 
dered. Whatever  equities  may  have  accrued 
to  the  deceased  cotenant  from  the  erection 
of  valuable  Improvements,  be  was  not  in- 
vested with  the  title  under  a  parol  sale  of 
the  land  with  all  the  purchase  money  un- 
paid. To  allow  the  verdict  to  stand  would 
be  to  defeat  the  applicants  of  their  right  to 
purchase  money,  even  if  there  was  no  pro- 
vision in  the  contract  for  forfeiture  on  fail- 
ure to  pay  the  principal  within  a  given  time. 
The  verdict  Is  therefore  without  evidence  to 
sustain  it 

[2]  2.  A  witness  was  called  by  the  appli- 
cants to  testify  that  be  furnished  the  lum- 
ber which  went  Into  the  house  and  other  im- 
provements made  by  the  deceased  cotenant 
TtUs  testimony  was  repelled  upon  an  objec- 
tion that  the  witness  was  incompetent  to  tes- 
tify, becanse  the  defendant  sustained  the  re- 
lation of  personal  representative  of  the  de- 
ceased cotenant.  This  was  not  an  action  to 
make  the  estate  of  the  deceased  cotenant 
liable  for  the  value  of  the  lumber  which  went 
into  tbe  improvements.  Tbe  witness  was  no 
party  to  the  partition  proceedings,  and  was 
competent  to  testify  concerning  the  transac- 
tion. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  O.  J.,  absent  on  account  of 
sickness. 

(143  Oa.  335)  =i= 

CITY  or  CLARKESVILLB  v.  McMILLAN. 

(No.  290.) 
(Supreme  Court  of  Georgia.     April  16,  1915.) 

(ByUabus  Iv  the  Court.) 

1.  Municipal  Cobforations  d=>385  — 
Stbsets — Change  or  Gbade>— Divebsion  of 
Watbb— Liability  fob  Damages. 

Where  a  city  lawfully  raises  tbe  grade  of 
one  of  its  streets,  if  the  grading  is  executed  in 
such  manner  as  to  obstruct  or  divert  the  flow 
of  rainwater,  so  that  it  would  empty  on  an 
adjacent  proprietor's  land  to  such  an  extent  as 
to  cause  injury  thereto,  tbe  diversion  of  the 
water  with  such  result  would  give  rise  to  a 
cause  of  action.  Louisville  &  Nashville  R.  Co. 
V.  Jackson,  1S9  Ga.  543  (4),  544,  77  S.  E. 
796;  Nelson  v.  CMty  of  Atlanta,  138  Oa.  252, 
75  S.  E.  245,  and  citations. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SI  925-928;  Dec.  Dig. 
«=9385.] 


2.  VEBnicT  ANn  DiNiAL  OF  New  tfxiAi.  Ap- 

PBOVED. 

The  evidence  was  sufficient  to  support  tbe 
verdict  and  none  of  tbe  grounds  of  the  motion 
for  new  trial  show  error. 

Error  from  Superior  Court,  Habersham 
County;  J.  B.  Jones,  Judge. 

Action  by  R.  L.  McMlUau  against  the  City 
of  Clarkesvilla  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

I.  H.  Sntton  and  J.  C.  Edwards  &  Sona^ 
all  of  ClarkesviUe,  for  plaintiff  in  error.  Mc- 
Millan &  ErwlD,  of  ClarkesvUle,  for  defend- 
ant in  error. 

ATKINSON,  3.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  CL  J.,  ab- 
sent on  account  of  sickness. 

''~'°""  0«  o».  «si) 

LOUISVILLE  &  N.  R.  CO.  et  al.  v.  POSTAL 
TELEGRAPH-CABLE  CO. 

POSTAL   TELEGRAPH-GABLE   CO.   ». 
LOUISVILLE  &  N.  R.  CO. 

(No.  288.) 

(Supreme  Court  of  Georgia.     April  18,  1916.) 

fSyliaiut  by  the  Court.) 

1.  Eminent  Dokain  «=>4— Riohts  of  Way- 
State  ANO  Feobbai.  Laws.        „.    ,„„„ 

The  Act  of  Congress  of  July  24,  1866,  c. 
230,  i  1.  14  Stat  221  (Rev.  St  g  5263  et  seq. 
lU.  S.  Comp.  St  1913,  {  10072  et  seq.]),  giv- 
ing telegraph  companies  the  right  to  construct 
and  operate  their  lines  through,  along,  and 
over  the  public  domain,  military  and  post  roads, 
and  navigable  waters  of  the  United  States,  doe* 
not  withdraw  from  the  states  the  right  to 
legislate  on  the  subject  of  the  condemnation  of 
railroad  rights  of  way  for  telegraph  companies. 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Ctent  Dig.  ${  14-18 ;   Dec  Dig.  <S=>4.] 

2.  Eminent  Domain  «=»120,  128— Condemna- 
tion—Bight  OF  Wat  fob  Teleob^fu  Line 
— Damages  Recovekabub. 

The  measure  of  damages  in  the  condemna- 
tion of  a  right  of  way  of  a  railroad  company 
for  the  construction  of  a  telegraph  line  is  the 
valne  of  the  land  taken  and  the  extent  to  which 
the  use  of  the  right  of  way  by  the  railroad  com- 
pany is  diminished  by  its  use  by  the  telegraph 
company.  Any  rent  previously  paid  by  a  tele- 
graph company  for  the  use  of  the  right  of  way 
in  conducting  a  business,  entirely  discounected 
with  and  not  ancUlary  to  the  railroad  company 
in  the  discharge  of  its  corporate  functions  and 
duties,  is  not  a  proper  element  to  be  considered 
in  the  estimate  of  damages. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main,  Cent  Dig.  {{  315-319,  349-351;  Dec 
Dig.  «8i=»120,  128.] 

3.  Vebdict  Sustaineo. 

The  verdict  is  supported  by  the  evidence, 
and  no  error  of  law  Is  made  to  appear. 

Error  from  Superior  Ck>urt,  Richmond 
County;    Wm.  F.  Eve,  Judge. 

Suit  by  the  Louisville  &  NashvUle  Rail- 
road Company  and  others  against  the  Post- 
al Telegraph-Cable  Company.  Judgment  for 
defendant,  and  piaintiSs  bring  error,  and 
defendants  file  cross-bill  of  exceptions.  Af- 
firmed on  main  bill,  and  cross-bill  dismissed 
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Jos.  B.  &  Bryan  Cnmming  and  Jas.  M. 
Hull,  Jr.,  all  of  Augusta,  for  Louisville  & 
N.  B.  Co.  G.  fix  Dunbar,  of  Augusta,  for 
Postal  Telegraph-Cable  Co. 

EVANS,  P,  J.  The  Postal  Telegraph-Ca- 
ble Company  commenced  proceedings  against 
the  Georgia  Ballroad  ft  Banking  Company 
and  its  leasees,  the  Louisville  &  Nashville 
Railroad  Company  and  the  Atlantic  Coast 
Line  Ballroad  Company,  to  condemn  a  right 
of  way  for  a  telegraph  line  on  the  right  of 
way  of  the  Macon  &  Augusta  Railroad,  a 
branch  line  of  the  Georgia  Railroad  &  Bank- 
ing Company.  The  board  of  assessors  award- 
ed the  sum  of  $100  as  damages  for  the  ease- 
ment, and  an  appeal  was  taken  by  the  con- 
demnees  to  the  superior  court.  Pending  the 
appeal  the  railroad  companies  filed  against 
the  telegraph  company  their  petition  in  equity 
to  enjoin  the  further  progress  of  the  condem- 
nation proceeding.  The  equity  case  and  the 
appeal  from  the  assessors'  award  were  con- 
solidated and  tried  together  as  one  case.  A 
-verdict  was  returned  in  which  the  damages 
were  assessed  at  $60.  The  railroad  compa- 
nies moved  for  a  new  trial,  which  was  re- 
fused. 

[1]  1.  The  court  refused  a  written  request 
to  charge  the  jury  as  follows: 

"The  Congress  of  the  United  States,  in  pur- 
suance of  power  given  it  by  the  Constitution 
of  the  United  States,  has  declared  the  railroads 
ot  the  country,  including  that  branch  of  the 
Georgia  Railroad  which  is  known  as  the  Macon 
&  Augusta  Railroad,  whose  right  of  way  the 
PoBtof  Telegraph-Gable  Company  is  seeking 
to  condemn  for  a  telegraph  line,  to  be  poet  roads 
and  as  such  subject  to  the  Jurisdiction  of  Con- 
gress. The  Congress  of  the  United  States,  also 
in  pursuance  of  power  given  it  by  the  consti- 
tution of  the  United  States,  has  also  prescribed 
the  terms  and  conditions  on  which  telegraph 
companies  may  construct  their  lines  on  the 
right  of  way  of  railroads.  I  charge  you  that 
the  legal  effect  of  this  legislation  by  Congress  is 
to  withdraw  the  right  of  way  of  railroads  from 
the  operation  of  the  authority  of  the  states  in 
the  matter  of  the  construction  of  telegraph  lines 
thereon,  and  that  the  acts  of  the  Legislature  of 
Georgia,  under  which  the  Postal  Telegrairti-Ca- 
ble  Company  is  seeking  to  condemn  a  port  of 
the  right  of  way  of  the  Macon  &  Aguusta  Rail- 
road, are,  as  to  such  proceeding,  unconstitution- 
al, noli  and  void ;  and  you  should  find  a  verdict 
for  the  petitioners,  Louisville  &  Nashville  Rail- 
road company,  Atlantic  Coast  Line  Railroad 
Company,  and  the  Georgia  Railroad  &  Banking 
Company." 

The  requested  Instruction  was  properly  re- 
fused. The  act  of  Congress  approved  July 
24,  1866  (Rev.  Stat  {  6263  et  seq.),  giving 
telegraph  companies  the  right  to  construct 
and  operate  their  lines  through,  along,  and 
over  the  public  domain,  military  or  post 
roads,  and  navigable  waters  of  the  United 
States,  was  first  up  for  consideration  and 
construction  by  the  Supreme  Court  of  the 
United  States  in  Pensacola  Telegraph  Co.  v. 
Western  Union  Telegraph  Co.,  96  U.  S.  1, 
24  L.  Ed.  708.  It  was  there  held  that  the 
act  did  not  confer  upon  telegraph  compa- 
nies the  right  to  enter  upon  private  property 
without  the  consent  of  the  owner,  or  grant 


them  the  right  of  eminent  domain.  The 
opinion  was  by  Chief  Justice  Waite,  who, 
after  adverting  to  the  absence,  in  the  act,  of 
any  attempt  by  Congress  to  provide  for  the 
appropriation  of  private  property  to  the 
uses  of  the  telegraph,  said: 

"The  use  of  public  property  alone  is  granted. 
If  private  property  is  required,  it  must,  so  far 
as  the  present  legislation  is  concerned,  be  ob- 
tained by  private  arrangement  with  the  owner. 
No  compulsory  proceedings  are  authorized. 
State  sovereignty  under  the  Constitution  is  not 
interfered  with.  Only  national  privileges  are 
granted." 

This  construction  of  the  statute  has  been 
steadfastly  adhered  to.  Western  Union  Tele- 
graph Co.  v.  Ann  Arbor  R.  Co.,  178  U.  S.  239, 
20  Sup.  Ct  867,  44  L.  Ed.  1052;  Western 
Union  Telegraph  Co.  t.  Penn.  R.  Co.,  195 
U.  S.  540,  25  Sup.  Ct  133,  49  L.  Ed.  312,  1 
Ann  Gas.  517;  Western  Union  Telegraph  Co. 
v.  City  of  Richmond,  224  U.  S.  160,  32  Sup. 
Ct  449,  56  L.  Ed.  710;  WUllams  v.  City  of 
Talladega,  226  U.  S.  404,  33  Sup.  Ct.  116, 
57  L.  Ed.  275.  In  the  City  of  Richmond  Case, 
supra.  It  was  said  that  the  act  of  Congress 
made  the  erection  of  telegraph  lines  free  to 
all  submitting  to  its  conditions,  as  against 
an  attempt  by  a  state  to  exclude  them 
because  they  were  foreign  corporations,  or 
because  of  its  wish  to  erect  a  monopoly  of 
its  own;  but  except  in  this  negative  sense 
the  statute  Is  only  permissive,  and  not  a 
source  of  positive  rights.  The  condemnation 
statute  of  this  state  is  in  aid  of  a  telegraph 
company  acquiring  an  easement  upon  a  rail- 
road right  of  way,  not  inconsistent  with  the. 
railroad  company's  use  of  its  own  right  of 
way  in  the  discharge  of  its  proper  functions 
and  duties,  where  the  telegraph  company  is 
unable  to  obtain  such  easement  by  contract 
The  state's  right  of  eminent  domain  extends 
to  property  already  dedicated  to  a  public 
use,  with  the  restriction  that  it  cannot  be 
subjected  to  an  additional  public  use,  if  the 
second  use  either  destroys  or  seriously  im- 
pairs the  first  use.  A.  &  W.  P.  R.  Co.  t.  A., 
B.  &  A.  R.  Co.,  124  Ga.  125,  62  8.  B.  320.  It 
follows,  as  Congress  has  not  attempted  by 
the  act  of  1866  to  interefere  with  the  state's 
sovereignty  or  the  exercise  of  the  state's 
right  of  eminent  domain,  that  the  requested 
instruction  was  properly  denied. 

[2]  2.  The  court  refused  to  instruct  the 
Jury  that  in  ascertaining  the  value  of  the 
easement  sought  to  be  acquired  by  the  tele- 
graph company  they  should  take  Into  con- 
sideration any  rent  which  the  railroad  com- 
panies receive  for  the  premises  and  which 
they  may  lose  by  the  condemnation.  It 
appears  from  the  pleadings  that  the  Geor- 
gia Railroad  &  Banking  Company  for  a 
stated  consideration  granted  to  the  tele- 
graph company  a  license  to  erect  on  its 
right  of  way  poles  for  the  purpose  of  carry- 
ing telegraph  wires,  and  that  the  license 
was  to  continue  for  a  period  of  20  years. 
It  was  alleged  in  the  answer  of  the  telegraph 
company  that  this  contract  had  expired,  and 
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this  aUegatlon  was  not  controverted  In  the 
evidence.  The  measure  of  damages  for  the 
easement  sought  by  the  telegraph  company 
is  the  value  of  the  land  actually  tak^i  and 
the  extent  to  which  <the  use  of  the  right  of 
way  by  the  railroad  company  Is  diminished 
by  its  use  by  the  telegraph  company.  At- 
lantic Coast  Line  Railroad  Co.  v.  Postal  Tele- 
graph-Cable Co.,  120  Oa.  268,  48  S.  E.  15,  1 
Ann.  Gas.  734.  In  that  case  It  was  pointed 
out  that  the  appropriation  of  land  to  railroad 
use  amounted  to  a  withdrawal  of  the  right  of 
way  from  any  use  except  what  Is  necessary 
or  auxiliary  to  the  operation  of  the  rail- 
road, and  that  the  railroad  right  of  way  can 
have  no  general  sale  or  rental  value.  The 
contract  contained  no  covenant  by  the  tele- 
graph company  to  render  any  service  to  the 
railroad  company,  and  the  superintendent 
of  the  Georgia  Railroad  &  Banking  Company 
testified  that  the  railroad  companies  "did  not 
use  the  Postal  Telegraph  line."  Under  the 
facts,  the  line  of  the  telegraph  company  was 
.  not  used  by  the  railroad  company  as  an  aux- 
iliary In  the  operation  of  its  trains  or  In  the 
discbarge  of  any  corporate  function.  What 
rent  the  telegraph  company  may  have  con- 
tracted to  pay  for  a  license  to  occupy  the 
right  of  way  of  the  railroad  company,  for 
purposes  altogether  disassociated  from  the 
discharge  of  the  railroad  company's  corpo- 
rate functions  and  duties,  Is  not  an  element 
to  be  considered  in  the  computation  of  dam- 
ages. 

[3]  3.  The  evidence  authorized  the  verdict, 
and  no  error  of  law  la  made  to  appear. 

Judgment  affirmed  on  main  bill  of  excep- 
tions. Cross-bill  dismissed.  All  the  Justices 
poncur,  except  FISH,  C.  J.,  absent  on  ac- 
count of  sickness. 


a43  Qa.  S09) 

GOSWICK  V.  ALPHARETTA  BANK. 

(No.  273.) 

(Supreme  Court  of  Georgia.    April  14,  1915.) 

(ByUaiut  ty  the  Court.) 

1.   EYIDESCE     9=>441  —  PaBOL     AaSEEMENT  — 

Pboceeds  of  Dbaft. 
Where  a  bill  of  exchange  is  drawn  on  a 
bank  payable  to  tlie  order  of  a  third  person, 
and  the  payee  Indorses  the  draft  in  blank  and 
delivers  it  to  a  second  bank  to  be  forwarded 
for  collection,  without  an;  written  agreement 
as  to  the  disposition  of  the  proceeds,  evidence 
is  admissible  to  sbow  a  pEU-ol  agreement  between 
the  payee  and  the  collecting  bank,  made  at  the 
time  of  the  delivery  of  the  draft  for  collection, 
to  the  effect  that  the  proceeds  of  the  draft 
should  be  credited  by  the  bank  on  a  debt  of 
another  person,  and  that  it  should  not  go  on 
deposit  to  the  credit  of  the  payee. 

(a)  Mnny  of  the  ground.s  of  the  motion  for  a 
new  trial  included  confused  statements  showing 
controversies  and  colloquies  between  the  court 
and  counsel  on  the  subject  of  the  admissibility 
of  evidence;  but  in  so  far  as  an;  of  them  have 
been  suiScient  to  raise  an;  question  for  decision, 
in  view  of  the  ruling  above  announced,  they 
show  no  error  in  the  rulings  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ii  1719.  1723-1763,  1765-1845, 
2():!0-20-17:    Dec   Dig.  C--441.] 


2.  IwsTEUcnoifs. 

When  coneddered  In  eonnectioD  with  other 
portions  of  the  charge,  the  excerpts  complained 
of  afford  no  ground  Tor  a  reversal. 

3.  GaoniTD  fob  New  Tblaxi— Newlt  Discov- 
KBED  Evidence. 

The  ground  of  the  motion  for  a  new  trial 
based  on  alleged  newly  diaoovered  evidence  waa 
entirely  without  merit. 

Elrror  from  Superior  Court,  MUton  Coun- 
ty;  H.  L.  Patterson,  Judge. 

Action  between  J.  W.  Goswlck  and  the 
Alpharetta  Bank.  From  the  Judgment,  Gos- 
wick  brings  error.    Affirmed. 

(Seo.  F.  Gober,  of  Atlanta,  and  O.  B.  Walk- 
er, of  Alpharetta,  for  plaintiff  in  error.  J. 
Z.  Foster,  of  Marietta,  and  J.  P.  Brooke,  of 
Alpharetta,  for  defendant  in  error. 

Hllili,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  O.  J„  absent 
on  account  of  sickness. 


oa  Oa.  S9D 
MACON  GAS  CO.  et  al.  v.  BIC!HTBR  et  al. 
(Supreme  Court  of  Georgia.     April  22,  1815.) 

(Byllahut  by  the  Court.) 

1.  CoBFOBATioNS  4=>66— Gas  Cokpanixs  — 

CHAETEB— CONBTRUCnON. 

Where  a  charter  of  a  gas  company  fixed 
the  amount  of  its  capital  stock  at  $75,000,  with 
a  privilege  in  the  board  of  directors  to  increase 
such  amount,  but  with  no  statement  as  to  the 
extent  to  which  such  increase  might  be  made; 
and  where  by  an  amendment  to  the  charter  it 
was  provided  that  the  consent  of  the  holders  of 
two-thirds  of  the  common  stock  outstanding 
should  be  required  in  order  to  make  any  increase 
in  such  stock;  and  where,  by  a  second  amend- 
menti  the  extent  to  which  such  stock  could  be 
increased  was  fixed  at  $500,000— construing  the 
charter  and  the  two  amendments  together,  the 
manner  of  any  increase  was  provided  by  the 
charter  and  the  first  amendment,  and  the  extent 
to  which  it  could  be  made  was  limited  by  the 
second  amendment 

[Ed.  Note. — ^For  other  cases,  see  (Corporations, 
Cent  Dig.  fS  173-180,  449;    Dec.  Dig.  <»=>66J 

2.  COBPOBATTONS  «=»68  —  CAPITAL  STOCK  — 
OHANOB  in  AKOURT — CONSBHT  OF  StoOK- 
HOLDEBS. 

Increasing  the  amount  of  the  common  cap- 
ital stock  in  a  corporation  in  excess  of  the 
amount  authorized  by  the  charter  is  a  vital  and 
fundamental  change  of  the  original  contract, 
and  requires  the  unanimous  consent  of  all  the 
stockholders. 

[Ed.  Note.— For  other  cases,  see  CJorporationa, 
Cent  Dig.  {{  173-180,  449;    Dec  Dig.  <8=66J 

3.  Cobpobations  €=»180— Capital  Stock — In- 
crease— Injunction. 

The  superior  court  has  jurisdiction  to  en- 
join a  corporation  from  applying  for  an  increase 
of  its  common  capital  stock  in  excess  of  the 
amount  authorized  by  its  charter,  at  the  in- 
stance of  the  minority  stockholders,  in  a  proper 
case  made. 

[Ed.  Note.— For  other  cases,  see  Clorporations, 
Cent  Dig.  fS  706-722;   Dec.  Dig.  «=189.] 

4.  Cobpobations  «=»189  — Caph-al  Stock  — 
Illegal  Incbeasb— Injunction— Mingbitt 
Stockholdebs. 

Where  minority  stockholders  have  purchas- 
ed stock  in  a  corporation  which  is  seeking  to 
increase  its  capital  stock  in  excess  of  the  amount 
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authorized  by  its  charter  and  is  illegally  pnrsn- 
ing  a  course  in  Tiolation  of  the  rights  of  the 
minority  stockholders,  the  latter  are  entitled  to 
equitable  relief  to  enjoin  such  illegal  increase  in 
th«  capital  stock.  And  this  is  so  regardless  of 
the  purpose  for  wliich  the  minority  stockholders 
pnrdtased  their  stock.  The  latter  can  have  the 
stockholders  and  directors  enjoined  from  exceed- 
ing the  powers  granted  them  by  the  charter. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  70&-722;  Dec.  Dig.  «=9l88.] 

Error  from  Superior  Court,  Bibb  Goun^; 
H.  A.  Mathews,  Judge. 

Action  by  Bruno  Rlcfater  and  another 
against  the  Macon  Gas  Company  and  oth- 
ers. Judgment  for  plaintiffs,  and  defendants 
bring  error.     Affirmed. 

Hatcher  &  Smith  and  Harris  &  Harris,  all 
of  Macon,  for  plaintiffs  In  error.  Hardeman, 
Jones,  Park  &  Johnston  and  Harry  S.  Stro- 
Bi«r,  all  of  Macon,  for  defendants  in  error. 

HIItL,  J.  Bruno  Rlchter  and  Simon  J. 
Dannenberg  brought  their  equitable  i>etitlon 
against  the  Macon  Gas  Company  and  its  of- 
ficers, the  Georgia  Light,  Power  &  Railways, 
and  others,  to  enjoin  them  from  further  pro- 
ceedings to  increase  the  common  capital 
stock  of  the  Macon  Gas  Company  in  excess 
of  the  sum  of  $500,000.  The  petition,  an- 
swer, and  demurrer  are  exceedingly  lengthy 
and  comprehenslye,  and  even  a  condse  syn- 
opsis of  each  would  unnecessarily  lengthen 
this  optnlpn.  EJnoogh  of  the  facts  will  be 
brought  out  to  make  dear  the  points  dedd^ 
ed.  The  Macon  Gas  Company  was  incor- 
porated by  the  General  Assembly  of  Georgia 
by  an  act  approved  February  17, 1876,  with  an 
authorized  capital  stock  aC  $76,000,  with  the 
privilege  of  increasing  or  decreasing  the  same 
at  the  pleasure  of  the  board  of  directors.  In 
188S,  by  proceedings  in  the  superior  court,  the 
charter  was  so  amended  that  the  stock  should 
not  be  increased  except  by  the  consent  of 
two-thirds  of  the  holders  of  the  whole 
amount  of  common  stock;  and  subsequently 
the  charter  was  again  amended  on  July  17, 
1911,  so  as  to  provide  for  an  authorized  com- 
mon capital  stock  not  to  exceed  in  the  aggre- 
gate $600,000.  Under  this  last  amendment, 
the  Macon  Gas  Company  has  Issued  an  aggre- 
gate of  $300,000  of  common  capital  stock. 
The  owners  of  the  majority  of  the  common 
capital  stock,  who  are  alleged  to  be  the  Geor- 
gia Light,  Power  &  Railways  and  others,  seek 
to  increase  the  common  capital  stock  of  the 
Macon  Gas  Company  to  an  amount  in  excess 
of  $500,000,  namely,  to  $700,000.  The  plain- 
tiffs, who  are  the  owners  or  holders  of  15 
shares  of  the  common  capital  stock  of  the 
corporation,  filed  their  equitable  i)etitlon  to 
enjoin  the  Issuance  of  stock  in  excess  of 
$50O',0O0,  and  from  further  proceedings  to 
obtain  an  amendment  to  Its  charter  authoriz- 
ing such  increase,  and  from  applying  to  the 
railroad  commission,  or  taking  other  steps 
to  effectuate  such  increase^  On  the  hearing 
the  judge  enjoined  the  defendants  from  fur- 


ther proceedings  to  Increase  tbA  capital  stock 
in  excess  of  $500,000,  and  the  defradants 
excepted. 

[1]  1.  The  act  of  1876  (Acts  1876,  p.  245), 
incorporating  the  Macon  Gas  Company,  fixed 
the  capital  stock  at  $75,000,  with  the  privi- 
lege of  increasing  or  decreasing  the  same  at 
the  pleasure  of  the  board  of  directors.  In 
1898  the  superior  court  of  Bibb  county  al- 
lowed an  amendment  to  the  charter,  as  au- 
thorized by  the  Civil  Code  (1910),  i  2823(6), 
which  amendment  provided  that: 

"The  amount  of  common  stock  outstanding 
at  any  time  shall  not  be  increased  except  after 
obtaining  the  consent  of  two-thirds  of  the  whole 
amount  of  common  stock  whidi  shall  be  at  the 
time  of  such  proposed  increase  outstanding, 
given  at  a  meeting  of  the  stockholders  called  for 
that  purpose." 

By  another  amendment  to  the  charter, 
granted  by  the  superior  court  in  1911,  it  wan 
provided  that: 

"The  corporation  shall  have  authority  to  in- 
crease its  common  stock  from  time  to  time  to 
an  amount  not  to  exceed  in  the  aggregate  $500, 
000," 

Construing  the  amendment  of  1911  in  con- 
nection with  the  amendment  of  1898,  we 
think  the  amendment  of  1911  places  a  limi- 
tation on  the  power  to  issue  common  capital 
stock  at  the  corporation  in  excess  of  $600,- 
000.  Previously  to  the  act  of  1911  there  was 
no  limitation  on  the  amount  of  stock  which 
might  be  issued,  but  the  amendment  of  1911 
expressly  declares  that  the  amount  which 
may  be  issued  shall  not  exceed  in  the  ag- 
gregate $500,000.  When  therefore  it  was 
sought  to  Increase  the  common  capital  stock 
in  excess  of  the  amount  authorized  in  the 
charter,  the  stockholders  and  directors  of  the 
corporation  were  exceeding  their  charter 
powers;  and  they  may  be  restrained,  on  a 
proper  case  made  at  the  instance  of  the  dla- 
senting  stockholders,  from  making  an  unau- 
thorized increase  in  the  capital  stock.  Wood- 
ruff V.  Columbus  Investment  Co.,  135  Oa. 
216,  68  S.  a  1103.  See  Peck  v.  EUiott,  79 
Fed.  10, 13,  24  a  a  A.  426,  88  L.  R.  A.  616; 
2  Thomp.  Corp.  {{  2076-2078;  Angell  &  Ames, 
Corp.  (11th  Ed.)  i  146. 

[2]  2.  It  is  insisted  by  the  plaintiffs  in  er- 
ror that  the  unanimous  consent  of  the  stock- 
holders of  the  gas  company  is  not  required 
in  order  to  increase  the  capital  stock  be- 
yond that  named  in  the  charter;  in  other 
words,  that  such  consent  Is  not  necessary 
in  order  to  obtain  an  amendment  to  the 
charter  of  a  public-service  corporation,  for  to 
increase  the  amount  of  the  common  capital 
stock  of  such  a  corporation  in  excess  cC  the 
amount  authorized  by  the  charter  would, 
in  effect,  be  an  amendment  to  the  diarter. 
This  court  has  held  that  such  an  amendment 
to  a  charter  of  a  corporation  is  fundamental 
and  vital,  and  requires  the  unanimous  con- 
sent of  the  stockholders  to  its  acceptance. 
Atlanta  Steel  Co.  v.  Mynahan,  138  Ga.  668, 
75  S.  E.  980,  and  cases   dted.     Increasing 
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the  capital  stock  of  the  Macon  Gas  Company 
in  excess  of  the  amount  authorized  by  its 
diarter  would  be  a  fundamental  change  of  the 
original  contract,  and  cannot  be  done  without 
the  consent  of  all  the  stockholders.  Mora- 
wetz  on  Private  Ciorp.  (2d  Ed.)  {  403.  The 
argument  that  the  proposed  act  of  Increase  is 
a  legislative  act,  and  cannot  on  that  account 
be  enjoined,  is  untenable. 

[3]  3.  Has  the  superior  court  equity  Juris- 
diction to  enjoin  a  corporation  from  apply- 
ing, in  its  corporate  capacity,  for  an  Increase 
of  stock  in  excess  of  the  amount  authorized 
by  its  charter  to  be  issued,  In  the  absence  at 
consent  of  minority  stockholders?  If  a  court 
of  equity  has  a  right  to  enjoin  a  corporation 
from  issuing  stock  after  It  obtains  authority 
to  do  so,  certainly  it  would  have  the  right 
to  prevent  the  corporation  from  changing  its 
contract  in  a  fundamental  and  vital  particu- 
lar which  it  would  not  be  permitted  to  carry 
out.  Morawetz  on  Priv.  Corp.  {  403.  Sec- 
tion 2224  of  the  Civil  Code  provides: 

"A  minority  stockholder  may  proceed  in  equi- 
ty in  behalf  of  himself  and  other  stockholders 
for  fraud,  or  acts  ultra  vires,  against  a  corpo- 
ration, its  officers  and  those  participating  there- 
in, when  he  and  they  are  injured  thereby.  But 
there  must  be  shown—  •  •  •  (4)  That  the 
majority  stockholders  are  oppressively  and  il- 
legally pursuing,  in  the  name  of  the  corporation, 
a  course  in  violation  of  the  lights  of  sharehold- 
ers, which  can  only  be  restrained  by  a  court  of 
equity;  and  it  must  also  appear — (5)  That  peti- 
tioner has  acted  promptly;  that  he  made  an 
earnest  effort  to  obtain  redress  at  the  hands  of 
the  directors  and  stockholders,  or  why  it  could 
not  be  done,  or  it  was  not  reasonable  to  require 
it,"  etc 

The  allegations  of  the  petition  bring  the 
petitioners  within  the  class  which  is  entitled 
to  the  relief  provided  In  the  Code  section 
just  quoted  from;  and  the  evidence  for  the 
plaintiff  tended  to  support  the  allegations. 
It  is  insisted  that  a  minority  stockholder  can- 
not Institute  suit  until  he  shows  Injury,  and 
until  he  shows  that  he  has  applied  to  the 
cof^oration  for  redress  and  it  has  been  refus- 
ed him.  Conceding,  for  the  sake  of  the  ar- 
gument, tliat  these  things  have  not  been 
shown,  the  reply  Is  that  this  doctrine  has 
no  application  to  a  case  where  an  attempt 
is  being  made  on  the  part  of  a  corporation  to 
change  the  contract  made  by  its  charter  in 
a  vital  and  fundamental  particular.  And, 
as  already  observed,  the  proposed  Increase  is 
a  vital  and  fundamental  change. 

[4]  4.  It  Is  contended  that  the  plaintiffs 
are  not  entitled  to  equitable  relief,  because 
they  have  not  come  into  court  with  clean 
hands;  that  the  plaintiffs  bought  up  the  15 
shares  of  stock  in  order  to  obstruct  the  iai- 
terests  of  a  majority  of  the  stockholders, 
and  to  make  themselves  a  nuisance,  and  in 
order  to  force  the  defendants  for  the  sake 
of  peace  to  purchase  their  stock  at  an  ex- 
orbitant price;  Qiat  they  have  no  real-  in- 
terest in  the  corporation,  and  defendants 
deny  that  plaintiff's  consent  to  the  issue  of 
stock  is  necessary,  and  say  that  they  are  at- 


tempting to  get  relief  by  personally  objecting 
to  the  increase  of  the  capital  stock.  The 
reply  to  this  argument  is  that,  under  the 
facts  of  this  case,  the  defendants  are  "ille- 
gally pursuing"  a  course  in  violation  at  the 
rights  of  the  minority  stockholders,  and  thus 
bring  themselves  in  a  position  contemplated 
by  the  Code  section  quoted  from  in  a  pre- 
ceding division  of  the  opinion,  entitling  the 
minority  stockholders  to  relief.  As  held  in 
the  case  of  Central  R.  Ca  t.  Collins,  40  Oa. 
582(2): 

"If  one  be  a  bona  fide  holder  of  stock  in  a 
railroad  company,  and  file  a  bill  to  enjoin  the 
company  from  making  a  purchase  not  author- 
ised by  the  charter,  it  is  not  a  sufficient  reply 
to  the  bill  that  the  plaintiff  is  not  in  good  faith 
seeking  the  interests  of  the  company,  bnt  is 
acting  in  the  interests  of  a  rival  road.  Each 
stockholder  has  a  right  to  stand  upon  his  con- 
tract, as  provided  by  the  charter." 

A  minority  stockholder  has  the  right  to 
insist  on  the  contract,  and  to  see  that  the 
stockholders  and  directors  shall  not  exceed 
the  powers  granted  to  them  by  the  charter. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  O.  J.,  absent  aa  account 
of  sickness. 

Wa  Oa.  3G5) 

LIVERPOOL  &  LONDON   &  GLOBE   INa 

CO.,  Limited,  v.  PEOPLE'S  BANK  OP 

MANSFIELD.     (No.  300.) 

(Supreme  Court  of  Georgia.     April  16,  1916.) 

(SyOahut  hv  the  Court.) 

1,  CouBTB  «=»65,  66— Term— Adjoubwmknt. 

Under  the  facts  of  this  case,  and  in  view  of 
the  practical  construction  placed  upon  his  own 
conduct  by  the  presiding  judge,  this  court  can- 
not declare,  as  matter  of  law,  that  the  term 
of  the  superior  court  at  which  the  cause,  which 
furnishes  the  basis  of  the  controversy,  bad  been 
tried,  had  been  finally  adjourned  more  than  four 
days  before  the  entry  of  judgment  upon  the  ver- 
dict which  was  made  therein. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  11  230-242,  246;   Dec.  Dig.  <S='65,  66.] 
ii.  Tbial  <S=>342— Vebdict  —  Vauwty— En- 

TBT. 

A  suit  was  brought  in  the  superior  oonrt  of 
Newton  county,  and  two  summonses  of  famish- 
ment were  sued  out,  one  for  an  insurance  com- 
pany having  an  agent  resident  in  that  county,  and 
another  for  an  insurance  company  having  an  agent 
resident  in  Walton  county,  ^ese  summonses 
were  served  by  the  sheriffs  of  the  respective  coun- 
ties. The  company  having  the  agent  resident  in 
Newton  county  filed  an  answer,  which  was  trav- 
ersed. The  clerk  of  the  superior  court,  in  en- 
tering the  case  upon  the  docket,  entered  the 
name  of  the  original  plaintiff  and  defendant 
and  the  name  of  the  insurance  company  having 
the  agent  resident  in  Walton  county  as  gar- 
nishee. He,  however,  entered  the  names  of  the 
attorneys  who  represented  the  company,  whose 
answer  had  been  traversed  opposite  the  name 
of  the  garnishee,  and  the  other  entries  showed 
that  there  had  been  an  answer  and  traverse, 
which  entry  could  not  have  applied  to  the  com- 
pany having  the  agent  in  Walton  county.  The 
issue  formed  by  the  traverse  of  the  answer  was 
continued  by  consent,  and  the  entry  thereof  was 
entered  opposite  the  entry  of  the  case,  as  above 
stated.  During  the  term,  after  the  Continuance 
was  thus  had,  the  issue  formed  by  the  answer 
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and  traTerse  was  called  up  and  tried,  though 
counsel  for  the  garnishee  was  absent,  as  they 
contended,  because  of  an  agreement  with  counsel 
for  the  plaintiff.  An  eiitry  of  the  yerdict  was 
made  opposite  the  entr^  of  the  case  above  stated. 
There  was  no  allegation  that  counsel  for  the 
garnishee  was  misled  by  reason  of  the  errone- 
ous entry  of  the  case,  or  that  any  injury  ac- 
crued to  his  client  by  reason  thereof.  Held,  that 
the  error  of  the  clerk  in  docketing  the  case  in- 
accurately will  not  invalidate  the  verdict  ren- 
dered upon  the  traverse. 

(a)  A  verdict  is  not  illegal  because  it  ia  en- 
tered on  the  wAmg  paper. 

[Ed.  Note.— For  other  caaea,  MaJTrial,  Oent 
Dig.  H  805.  806;    Dec  Dig.  <3=>342.] 

8.  JuDOMBirr  ®=>427— EmroBCKmnr— iNjimo- 

TIOR— MlSTTRDEBSTAKDZNG  OW  OOVflBSU 

Under  the  evidence  as  to  the  understanding 
of  counsel,  this  did  not  require  an  injunction. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {g  805-807;   Dec.  Dig.  «=>427.] 

4.  Oabnishuent  ®=235— New  Thial  «=>12— 

JUDGICBNT  TAKSn  AGAINST  OaBNIBHEK— ER- 
FOBCKKBItT. 

A  role  nisi  for  a  new  trial  in  a  dvil  case 
does  not  operate  as  a  supersedeas,  unless  the 
court  so  orders. 

(a)  Where  a  judgment  is  taken  against  a  gar- 
nishee and  duly  entered,  pending  a  motion  for 
new  trial  by  the  judgment  debtor  without  a  su- 
persedeas, this  furnishes  a  sufficient  basis  to 
proceed  against  the  garnishee,  subject  to  the  re- 
solt  of  the  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  S|  423-127,  443,  444,  447,  450-452 ; 
Dec.  Dig.  «=»235;  New  Trial,  Cent  Dig.  U 
17,  263;  Dec.  Dig.  «=al2.] 

6.  BiSTXAinma  Obdeb  — Injtjnctiow. 

There  was  no  error  In  dissolving  the  re- 
straining order  previously  granted  and  in  deny- 
ing an  injanction. 

Krror  from  Superior  Court,  Newton  Coun- 
^;  C.  S.  Beid,  Jndge. 

Action  by  the  Liverpool  &  London  Sc  Globe 
Insurance  Company,  Limited,  against  the 
People's  Bank  of  Mansfield.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

The  People's  Bank  of  Mansfield  brought 
salt  against  L.  B.  Sams  on  three,  promissory 
notes,  aggregating  about  $2,800,  to  the  March 
term,  1914,  of  Newton  superior  court,  and 
a  summons  of  garnishment  was  served  on 
the  agent  of  the  Liverpool  &  London  &  Globe 
Insurance  Company,  whose  office  was  in 
Walton  county,  Ga.  The  insurance  company 
filed  an  answer  denying  any  indebtedness. 
This  answer  was  traversed,  and  written  no- 
tice of  the  traverse  was  served  on  the  in- 
surance company.  On  the  trial  of  the  trav- 
erse the  Jury  rendered  a  verdict  against  the 
garnishee,  the  insurance  company,  for  $1,000. 
The  latter  then  filed  a  petition  against  the 
People's  Bank  of  IdCansfield,  praying  for  in- 
junction to  restrain  the  enforcement  of  the 
fi.  fa.  and  the  Judgment  on  which  it  was 
founded,  and  for  other  relief.  The  petition 
alleged  substantially  that  a  verdict  was  ren- 
dered against  the  defendant  in  fi.  fa.  on 
July  23,  1914;  that  a  motion  for  new  trial 
was  made  by  the  defendant  Sams,  and  was 


not  disposed  of  by  the  court  until  October 
10,  1914,  when,  as  the  judgment  showed,  by 
agreement  of  counsel  the  motion  for  new 
trial  was  dismissed  ;  and  that  judgment  was 
entered  against  petitioner  as  garnishee  on 
October  6,  1914,  based  on  the  verdict  ren- 
dered on  September  23,  1914.  It  is  alleged 
that  this  Judgment  was  entered  more  than 
four  days  after  the  adjournment  of  the  Sep- 
tember term  of  Newton  superior  court  (when 
the  verdict  was  entered),  and  Is  therefore 
void ;  the  circumstances  relative  to  adjourn- 
ment being,  according  to  plalntUTs  evidence, 
that  on  Friday  afternoon  of  September  25, 
1914,  the  presiding  judge  of  the  court  "dis- 
charged the  Jury,  with  thanks,  for  the  term, 
and  directed  that  they  could  call  on  the  clerk 
for  their  'script,'  "  and  that,  shortly  after  the 
Jury  had  been  discharged,  the  presiding 
judge  descended  from  the  bench,  "and  since 
that  time,  to  wit,  September  25,  1914,  there 
has  not  been  at  any  time  any  visible  evi- 
dence of  said  court  being  in  session."  The 
presiding  Judge  certified  that  the  court  trans- 
acted no  business  at  the  September  term, 
1914,  of  Newton  superior  court,  after  he  left 
the  bench;  that  he  made  no  written  order 
adjourning  the  court  at  that  term,  nor  at 
any  other  term. 

It  is  alleged  that  the  defendant  in  fi.  fft., 
Sams,  has  brought  suit  against  petitioner  to 
the  September  term  of  Newton  superior 
court,  on  the  policy  upon  which  the  People's 
Bank  claims  the  indebtedness  of  petitioner 
to  Sams,  on  which  claim  verdict  and  Judg- 
ment has  been  entered  against  it  as  gar- 
nishee; that  petitioner  has  filed  a  meritori- 
ous plea  and  answer,  and  this  case  has  not 
been  disposed  of,  and  cannot  be  until  the 
next  term  of  court;  that  the  certified  copy 
of  the  affidavit  and  bond  for  garnishment  In 
this  case  is  not  such  as  is  required  by  law; 
that  petitioner's  agent  was  served  by  the 
sheriff  of  Newton  county,  and  service  of 
summons  of  garnishment  should  have  been 
entered  on  the  original  and  not  on  a  certified 
typewritten  copy;  that  Sams  is  insolvent, 
and,  if  he  should  establish  a  liability  against 
petitioner  on  the  policy  of  insurance,  it 
would  be  Inequitable  and  unjust  to  require 
petitioner  to  pay  the  same  alleged  indebted- 
ness twice.  By  amendment  it  was  alleged 
as  follows:  When  notice  of  the  traverse  of 
the  answer  of  garnishment,  returnable  July 
20,  1914,  was  served  upon  the  attorneys  for 
petitioner,  it  was  agreed  between  counsel  for 
plaintiff  in  the  garnishment  proceedings  and 
the  attorney  for  petitioner  in  this  case  that 
the  traverse  should  not  be  tried  on  the  re- 
turn thereof  on  July  20,  1914;  and  the  at- 
torney for  petitioner  understood  that,  by  the 
agreement,  trial  of  the  traverse  should  be 
postponed  until  the  termination  of  the  litiga- 
tion, which  was  either  pending  or  in  immedi- 
ate prospect,  on  the  question  of  liability  on 
the  policy  of  Insurance.  Suit  on  the  policy 
was  duly  brought,  and  was  pending  in  court 
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at  the  time  the  traverse  of  the  answer  to 
the  garnishment  was  put  to  trial,  In  the  ab- 
sence of  petitioner's  attorneys.  Bnt  for  the 
understanding  on  the  part  of  petitioner's  at- 
torney, who  was  the  sole  member  of  his  firm 
representing  the  Interests  of  petitioner,  he 
would  have  been  present  or  represented  on 
the  call  of  the  traverse  to  the  answer,  and 
would  haye  resisted  the  rendition  of  any 
Judgment  thereon;  and  upon  the  facts  be- 
ing brought  to  the  attention  of  the  court,  It 
being  made  to  appear  that  the  only  claim 
of  liability  of  the  garnishee  was  based  on 
the  policy  of  Insurance,  the  court  would  not 
have  anticipated  the  Issue  In  that  case  by 
trying  the  traverse  to  the  answer  of  garnish- 
ment, etc.  Petitioner  admits  that  the  attor- 
ney for  the  plaintiff  in  fl.  fa.  claimed  that 
he  did  not  so  understand  the  arrangement 
between  himself  and  the  attorney  for  peti- 
tioner, and  that  Issue  need  not  be  determined 
In  this  case  further  than  to  determine  that 
there  was  a  misunderstanding.  By  reason 
of  the  misunderstanding,  the  petitioner  was 
not  represented  on  the  call  of  the  traverse 
to  the  answer  to  the  garnishment,  and  it 
would  be  inequitable  and  unjust  to  allow 
the  Judgment  to  stand  under  sudi  circum- 
stances, etc.  If  the  Issue  on  the  trial  of  the 
suit  on  the  Insurance  policy  should  be  de- 
termined against  petitioner,  it  Is  entirely 
willing  to  have  whatever  amount  is  so  found 
applied  under  the  garnishment  proceedings, 
but  petitioner  should  not  be  deprived  of  its 
right  to  contest  its  liability  under  the  policy 
of  insurance.  In  view  of  the  misunderstand- 
ing of  Its  counsel  as  to  the  time  when  the 
traverse  would  be  tried. 

At  the  close  of  the  testimony,  the  court 
rendered  a  Judgment  dissolving  the  restrain- 
ing order  previously  granted  and  denying 
the  application  for  Injunction;  and  to  this 
Judgment  the  plaintiff  excepted. 

Smith,.  Hammond  &  Smith,  of  Atlanta,  and 
O.  0.  King,  of  Covington,  for  plaintUf  in  er- 
ror. Rogers  &  Knox,  of  Covington,  for  de- 
fendant in  errof. 

HILI4  J.  (after  stating  the  facts  as 
above).  [1]  1.  After  a  general  term  of  the 
superior  court  has  been  organized  by  the 
presiding  Judge  and  put  into  operation,  the 
term  continues  until  finally  adjourned  by  the 
presiding  Judge  or  by  the  operation  of  some 
provision  at  law.  In  King  v.  Sears,  91  Ga. 
577,  18  S.  E.  830,  and  Hines  v.  MoLellan,  117 
Ga.  845,  45  S.  E.  279,  the  court  took  a  recess 
until  a  fixed  date,  and  it  was  held  that  this 
did  not  end  the  term,  but  it  continued  in  the 
Interval;  and  this  was  the  ruling  in  the 
former  case,  although  in  such  interval  a  term 
of  court  was  held  in  another  county  of  the 
drcnlt.  We  need  not  determine  Just  what 
express  provisions  of  law  would  end  a  term 
of  court  without  action  on  the  part  of  the 
Judge,  as  there  is  no  contention  that  there 
was  any   statutory   provision  bringing   the 


term  of  court  to  an  end  in  this  case  before 
the  Judgment  was  rendered.  The  question  Is 
whether,  although  he  did  not  in  express  words 
order  an  adjournment  of  the  term  of  ooui-t, 
language  and  actions  of  the  Judge  amonnted 
to  finally  adjourning  the  term,  though  In  an 
informal  way.  On  the  subject  of  what  tran- 
spired the  following  appears:  One  of  connsd 
for  the  garnishee  made  an  affidavit,  of  whldi 
the  following  is  the  substance:  The  Sep- 
tember' term,  1914,  of  Newtoir  superior  court 
convened  on  the  third  Monday,  which  was 
the  21st  day  of  that  month,  and  continued 
in  session  doily  until  the  afternoon  of  the  fol" 
lowing  Friday,  which  was  the  25th  day  of  tlie 
month.  On  the  afternoon  of  that  day,  tbe 
Judge  of  the  court,  who  was  presiding,  dis- 
charged the  Jurymen  for  the  term,  wltb 
thanks,  and  directed  them  to  call  on  the  clerk 
for  scrip  for  their  services.  Shortly  after 
the  Jurymen  had  been  discharged,  the  Jndge 
descended  from  the  bench,  and  since  then, 
up  to  the  time  of  the  making  of  the  affidavit 
(November  14th),  there  was  no  visible  evi- 
dence of  the  court  being  in  session.  Tlie 
affiant  added  the  statement,  "In  other  words, 
the  said  court  on  said  date,  in  common  par- 
lance, adjourned."  Ctounsel  for  the  plaintifr 
in  the  original  case,  the  defendant  in  tlie 
present  case,  stated  that  they  had  examined 
the  minutes,  and  that  there  was  no  order  of 
adjournment  of  the  September  term,  1914, 
thereof.  The  presiding  Judge  added  the  fol- 
lowing note; 

"The  court  transacted  no  business  at  the  Sep- 
tember term,  1014,  of  Newton  superior  court, 
after  I  left  tiie  bench.  I  made  no  written  order 
adjourning  the  court  at  that  term  nor  at  any 
other  term." 

While  no  exact  formula  or  words  Is  neces- 
sary in  adjourning  a  term  of  court,  the  evi- 
dence and  the  note  of  the  presiding  Judge 
leave  in  some  doubt  the  question  as  to  whetlr- 
er  he  intended,  by  what  he  said  and  did,  to 
adjourn  the  term  of  the  court  finally,  and 
whether,  by  the  note,  he  meant  that  that  was 
bis  usual  method  of  Informally  adjourning 
court,  or  whether  there  was  no  final  adjourn- 
ment of  court,  but  what  happened  amounted 
to  a  mere  cessation  of  business  without  an 
adjournment  Inasmuch,  however,  as  the 
regular  Jndge  of  the  circuit,  who  presided 
during  the  week  beginning  September  21, 
1914,  refused  to  grant  an  injunction  against 
the  enforcement  of  the  Judgment  whldi 
would  have  been  entered  In  vacation  If-  the 
term  of  court  was  finally  adjourned  on  the 
25th  of  September,  and  the  same  Judge  made 
the  note  to  which  we  have  referred,  consid- 
ering this  fact  in  connection  with  those  above 
set  out,  we  cannot  declare  that  the  Judge 
finally  adjourned  the  term  at  court  on  the 
date  mentioned,  and  declliie  to  so  rule  In 
this  connection,  see  Pinnebad  v.  Pinnebad, 
129  Ga.  267,  58  S.  E.  879.  The  statement  of 
the  attorney  that,  "In  other  words,  the  said 
court  on  said  date.  In  common  parlance,  ad- 
I  Journed,"  was  evidently  a  mere  statement  of 
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■an  opinion  aa  to  the  effect  of  the  facts  he 
bad  already  detailed. 

In  accordance  with  what  we  have  said, 
treating  the  term  of  court  as  not  having  been 
finally  adjonmed  when  the  Judgment  was 
«ntered,  it  waa  in  time.  What  has  been 
said  In  this  dlTlslon  of  the  opinion  represents 
the  views  of  the  majority  of  the  Justices  of 
this  court  Justices  ATKINSON  and  HIUj 
«oocnr  in  the  ruling  that,  under  the  facts  set 
forth  in  statements  of  counsel  and  the  eer- 
ttOcate  of  the  Judge,  the  court  was  not  ad- 
journed at  the  time  when  the  Judgment  was 
rendered,  but  do  not  concur  in  any  Intimation 
that  a  different  ruling  might  have  been 
made,  except  for  the  fact  that  the  Judge 
refused  to  enjoin  the  enforcement  of  the 
Judgment. 

[2]  2.  The  second  headnote  requires  no 
elaboration. 

The  verdict  was  entered  on  the  certified 
copy  of  the  affidavit  and  bond,  and  complaint 
is  made  of  this  fact  The  pleadings  with  re- 
spect to  the  issue  against  the  garnishee  con- 
sist of  the  answer  of  the  garnishee  and  the 
traverse  thereto.  The  entry  of  the  verdict 
on  the  wrong  paper  will  not  invalidate  it 
Roberts  v.  State,  14  Ga.  18,  19 ;  Sapp  v.  Par- 
rlsh,  3  Oa.  App.  234(2),  230,  59  S.  B.  821. 

[3]  3.  It  is  contended  that  it  was  under- 
stood by  counsel  for  plaintiff  in  error  that 
the  traverse  to  the  answer  of  the  garnishee 
should  not  be  tried  untU  the  termination  of 
the  Utigation  "which  was  i)endlng,  or  in  im- 
mediate prospect,"  on  the  question  of  the  Ua- 
Ulity  of  the  plaintiff  in  error  on  a  certain 
Insurance  policy  In  which  the  defendant  in 
fl.  fa.  was  the  beneficiary  and  plaintiff.  Un- 
der the  evidence,  this  contention  affords  no 
cause  for  an  injunction. 

[4]  4.  Complaint  Is  made  that  the  verdict 
and  Judgment  were  entered  against  the  gar- 
nishee pending  a  motion  for  a  new  trial  by 
the  defendant  in  fi.  fa.  It  is  insisted  that 
the  motion  for  a  new  trial  and  order  nisi  of 
the  court  thereon  acted  as  a  supersedeas,  and 
that  no  Judgment  could  be  taken  while  such 
anpersedeas  was  in  effect  It  appears  affirm- 
atively that  a  Judgment  was  rendered  against 
the  defendant,  and  that  there  was  no  formal 
order  of  the  court  In  connection  with  the 
motion  for  new  trial,  superseding  the  Judg- 
ment ;  and  In  such  cases  the  statute  declares 
that: 

"A  rale  oisi  for  a  new  trial  shall  not  operate 
as  a  superspdras,  onlesa  ao  ordered  by  the  court, 
in  whidi  case  the  court  may  demand  bond  and 
■ecnrity  for  the  eventual  condeninatlon  money, 
when  the  exigency  of  the  case  requires  it"  Civil 
Code  1910,  {  60S1. 

In  such  a  case  a  Judgment  against  the  gar- 
nishee, duly  entered  pending  a  motion  for 
new  trial  by  the  Judgment  debtor,  without  a 
supersedeas,  furnishes  a  sufficient  basis  to 
proceed  against  the  garnishee,  subject  to  the 
result  of  the  motion  for  new  trial.  Holbrook 
T.  Evansville,  etc.,  B.  Co.,  114  Ga.  1,  89  S. 


HI  937.  Applying  the  above  principle  to  the 
present  case,  it  was  not  error  to  enter  up  a 
Judgment  against  the  garnishee,  where  a 
motion  for  a  new  trial  was  made,  but  no 
order  for  a  supersedeas  was  taken. 

[S]  6.  There  was  no  error  In  dissolving  the 
restraining  order  previously  granted  and  de- 
nying an  injunction. 

We  feel  it  our  duty  to  call  the  attention  at 
our  brethren  of  the  superior  court  bench  to 
the  great  danger  and  possible  wrongs  which 
may  arise  to  litigants  and  to  the  public  from 
failing  to  formally  adjourn  a  term  of  the  su- 
perior court  and  leaving  In  doubt  the  question 
of  whether  the  court  is  tn  session  or  not  A 
term  of  court  ought  to  be  formally  adjourn- 
ed, and  the  adjournment  ought  to  be  made  a 
matter  of  record.  Iif  it  is  desired  to  adjourn 
a  court  to  another  term  or  take  a  recess,  this 
should  be  placed  upon  the  minutes,  so  that 
parties  and  counsel  may  know  when  to  re- 
turn to  court  and  when  to  anticipate  the 
possibility  that  their  cases  may  be  taken  up 
or  disposed  of.  If  the  judge  simply  leaves 
the  courthouse  and  perhaps  the  county,  with 
no  certainty  as  to  whether  the  court  has  been 
adjourned  or  remains  in  session,  and  with  no 
way  for  counsel,  parties,  or  witnesses  to 
know  whether  they  must  still  he  on  the  look- 
out for  those  things  which  may  happen  in 
term  time,  or  whether  they  can  safely  go  un-. 
til  some  fixed  time  In  tiie  future,  and  If  the 
Judge  may,  at  any  uncertain  time,  return  and 
transact  business  suitable  only  to  be  done 
In  term  time,  it  will  readily  be  seen  that  the 
gravest  hardship  may  happen  unintentionally 
by  throwing  parties  interested  In  court  busi- 
ness off  of  their  guard  as  to  whether  court 
is  in  session  or  not  in  session,  and  as  to 
whether  they  are  bound  to  be  on  the  watoh 
for  an  indefinite  time,  lest  the  Judge  may  re- 
turn to  the  county  and  their  business  be  dis- 
posed of  in  their  absence  or  when  they  are 
unprepared.  Moreover,  such  a  practice 
leaves  In  a  state  of  uncertainty  the  time 
within  which  motions  for  a  new  trial  and 
writs  of  error  must  be  presented. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  O.  J.,  absent  on  account 
of  sickness. 

""'°'°°°"  (1«S   Ga,    320) 

AMEBICAN  NAT.  BANK  OF  MACON  y. 

BROOKS  et  al.     (N«.  279.) 

(Supreme  Court  of  Georgia.     April  14,  1915.) 

(Byllahui  hv  the  Court.) 

MoHTOAOES  ®=9ll4— Deed  Given  as  Secubi- 
TY — CoNBTBUCTioN— Debt  Sbcubed. 
There  was  no  abuse  of  discretion  in  the 

grant  of  an  interlocutory  injunction. 
[Ed.  Note.— For  other  cases,  see  Mortgages, 

Cent   Dig.  H  223,  224,  241;    Dec.   Dig.  «=> 

114.] 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  J.  R.  Brooks  and  another  against 
the  American  National  Bank  of  Macon.  Judg- 
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ment  for  plalntUTs,  and  defendant  brings  er- 
ror.   Affirmed. 

Hardeman,  Jones,  Park  &  Johnston,  of 
Macon,  for  plaintiff  In  error.  L.  D. -Moore 
and  Sam  B.  Hunter,  both  of  Macon,  for  de- 
fendants In  error. 

EVANS,  P.  J.  The  firm  of  Chambers  & 
Young  was  indebted  to  the  American  Nation- 
al Bank  of  Macon.  Chambers  &  Young  ceas- 
ed to  do  business  as  a  firm.  Chambers  de- 
sired to  personally  engage  in  business  and  to 
obtain  a  line  of  credit  with  the  American 
National  Bank  in  the  sum  of  $5,000.  The 
bank'  agreed  to  extend  the  credit  If  the  con- 
templated advance  of  $5,000  was  secured. 
This  was  accomplished  by  the  execution  of  a 
security  deed  by  J.  R.  Brooks  to  the  Ameri- 
can National  Bank,  in  consideration  of  $5,- 
000.  This  deed  was  written  on  a  printed 
form,  and  contained  these  printed  words: 

"l%i8  instrument  is  intended  by  the  par- 
ties hereto  and  is  to  be  construed  as  a  deed 
passing  title,  and  is  made  under  provisions  of 
section  3306  et  seq.,  and  section  B037,  of  the 
Code  of  Georgia  of  1910,  to  secure  the  payment 
of  a  debt  evidenced  by  one  certain  promissory 
note  executed  concurrently  with  this  deed,  and 
payable  to  the  party  of  the  second  part  or  order, 
and  bearing  the  same  date  as  this  deed,  and 
further  described  as  follows  [typewritten  words]. 
Note  made  byj.  M.  Chambers  for  five  thousand 
•  dollars  ($5,000),  due  on  demand,  this  deed  bein^ 
intended  to  secure  said  note  and  any  renewal 
or  extension  thereof,  and  any  other  notes  which 
may  be  given  by  the  said  J.  M.  Chambers  or 
any  other  indebtedness  of  the  said  J.  M.  Cham- 
bers to  said  bank,  not  to  exceed  at  any  one 
time  the  sum  of  $5,000,  this  deed  being  intend- 
ed to  secure  the  mdebtedness  of  the  said  J. 
M.  Chambers  to  the  extent  of  said  $3,000,  no 
matter  how  the  same  may  be  represented" 

— ^followed  by  this  printed  clause: 

"As  well  as  any  notes  which  may  be  given  in 
renewal  of  said  notes  above  described  and  any 
notes  which  may  be  given  as  evidence  of  inter* 
est  or  extension  of  the  time  of  payment  of  the 
debt  herein  secured." 

Upon  the  delivery  of  this  deed  the  bank 
passed  $5,000  to  the  credit  of  Chambers. 
Subsequently  the  bank  undertook  to  secure  a 
renewal  of  the  old  Chambers  &  Young  note. 
Chambers  signed  the  renewal  note,  and  It 
was  sent  to  Young  for  his  signature.  Young 
refused  to  sign  It,  and  the  old  note  of  Cham- 
bers &  Young  was  never  surrendered.  Brooks 
tendered  the  amount  due  the  bank,  exclusive 
of  the  Chambers  &  Young  note  and  the  re- 
newal thereof  by  Chambers;  and  the  bank 
insisted  on  the  Inclusion  of  this  attempted 
renewal  note  in  the  Indebtedness  secured  by 
the  deed  from  Brooks,  and  was  undertaking 
to  sell  the  property  of  Brooks  to  pay  that 
amount,  as  well  as  the  balance  due  on  the 
note  given  by  Chambers  at  the  tiine  of  the  ex- 
ecution of  the  deed  by  Brooks. 

It  is  clear  that  the  indebtedness  secured 
by  the  deed  from  Brooks  to  the  bank  was 
limited  to  a  new  indebtedness  not  to  exceed 
$5,000,  which  the  bank  agreed  to  advance  to 
Chambers  on  the  security  of  the  deed  of 


Brooks.  The  deed  only  secured  a  new  debt 
and  renewals  thereof,  not  to  exceed  $5,000. 
There  is  nothing  in  the  deed  to  indicate  any 
purpose  or  undertaking  to  secure  any  pre- 
existing debt  of  Chambers  or  of  Chambers  & 
Young.  Hence  prior  indebtedness  was  ex- 
cluded, and  the  deed  did  not  secure  the  In- 
debtedness evidenced  by  the  old  note  of  Cham- 
bers &  Young.  The  note  of  Chambers,  in  the 
attempted  renewal  of  the  old  note  of  Cham- 
bers So  Young,  did  not  change  Its  character 
and  give  It  the  essence  and  nature  of  a  new 
indebtedness.  The  court  did  not  abuse  his 
discretion  in  granting  an  Injunction  to  stay 
the  exercise  of  the  power  of  sale  under  the 
facts  of  the  case. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent  on  account  of 
sickness. 

a«   Ga.    835) 

CITY  OF  LAWBENCBVILIiB  v.  COOPER. 

(No.  289.) 
(Supreme  Court  of  Georgia.     April  10,  1916.) 

(ByUabut  by  the  Court.) 

Vkbdiot  Sustained. 

No  error  of  law  was  committed  on  the  trial 
of  the  case,  and  the  verdict  is  supported  by  the 
evidence. 

Error  from  Superior  Court,  Gwinnett 
Ck>unty ;  J.  B.  Park,  Judge. 

Proceedings  between  the  City  of  Lawrence- 
ville  and  Anna  Cooper.  From  the  Judgment, 
the  City  brings  error.    Affirmed. 

D.  M.  Byrd  and  J.  A.  Perry,  both  of  Law- 
renceville,  for  plalntlfF  In  error.  John  R. 
Cooper,  of  Maoon,  and  O.  A.  Nix,  of  Law- 
rencevUle,  for  defendant  In  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur,  except  FISH,  G.  J.,  absent  on 
account  ot  slcknees. 

a«  Qa.  38) 
ARMISTEAD  v.  WHELCHEL.    (No.  281.) 
(Supreme  Court  of  Georgia.     April  16,  1816.) 

(Byttabu*  hu  th«  Covrt.) 

Refcbai,  of  New  Trial. 

There  being  no  error  of  law  complained  of, 
and  there  being  sufficient  evidence  to  sustain  the 
verdict,  the  court  did  not  err  in  refusing  a  new 
trial. 

Error  from  Superior  Court,  Jackson  Coun- 
ty;  a  H.  Brand,  Judge. 

Action  between  E.  C.  Armistead  and  R.  Ei. 
Whelchel,  administrator.  From  the  Judg- 
ment, Armistead  brings  error.    Affirmed. 

E.  0.  Armistead,  of  BamesvQle,  In  pra  per. 
Thos.  J.  Shackelford,  of  Athens,  for  defend- 
ant In  error. 

HILL^  J.  Judgment  affirmed.  All  the  Jus- 
tices concur,  except  FISH,  C.  J.,  absent  on 
account  of  alcknesa. 
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a43    G«.    384) 

PEEPIiES  r.  OABBISON  &  SON.    (Na  313.) 
(Supieme  Court  of  Geoigia.    April  20.  1915.) 

fSyUahut  by  the  Court.) 

1.  StrFnciENCT  or  Eviokncs. 

The  eridence  was  anfflcient  to  support  the 
Twdict. 

2.  Tbiai,  9=»23— Rkpokt  or  Cabb— Nbokssitt 

— ^DlBCBETION. 

Under  avil  Code  1010,  {(  40S4,  498S.  on 
the  trial  of  civil  cases,  where  counsel  for  plain- 
tifE  and  defendant  fail  to  agree  to  have  the  case 
reported  by  the  official  reporter,  the  trial  judge 
may  direct  it  to  be  done,  the  fee  to  be  paid  by 
the  parties  on  such  terms  as  may  be  prescribed 
by  the  judge;  but  it  is  not  mandatory  that  ev- 
et7  case  should  be  reported.  Where  the  coun- 
sel do  not  agree,  it  rests  within  the  sound  dis- 
cretion of  the  judge  whether  he  will  order  the 
case  reported. 

(a)  Under  the  facts  of  this  case,  and  the  char- 
acter and  quantity  of  the  evidence  involved, 
there  was  no  abuse  of  discretion  in  refusing  to 
require  the  evidence  to  be  taken  down  by  the 
official  stenographer;  and  while  the  remarks  of 
the  judge  in  making  the  ruling  may  have  been 
subject  to  some  criticism,  in  view  of  the  circum- 
stances, including  the  fact  that  counsel  for  the 
plaintiff  did  not  invoke  any  distinct  ruling  in 
regard  to  the  statement  of  the  court  in  the  pre- 
liminary motion,  but  made  counter  statements 
as  to  the  facts  involved,  such  statement  by  the 
court  will  not  require  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  i  41;   Dec.  Dig.  <S=3^ 

Error  from  Superior  Court,  Cobb  County; 
H.  L.  Patterson,  Judge. 

Action  by  Oeorge  Peeples  against  Oarrlson 
&  Son.  Judgment  for  defendants,  and  plain- 
tUI  brings  error.    Affirmed. 

Wm.  Attaway  and  Ghas.  H.  Orlffln,  both  of 
Marietta,  for  plaintiff  In  error.  Mozley  & 
Moes,  of  Marietta,  for  defendants  In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C.  J„  ab- 
sent on  account  of  sickness. 


(143   Ga.   812) 

BANK  OF  OUSSETA  v.  ELLAVIIXB 

GUANO  CO.  et  al.  •  (No.  275.) 

(Supreme  Court  of  Georgia.     April  14,  191S.) 

(Syllalui  iy  the  Court.) 

Chattel.  MoRTOAOES  €=»12— Phofbbtt  Sub- 
JECT— Cbops. 

There  can  be  no  mortgage  of  a  crop  until 
it  is  planted.  Redd  v.  Burrus,  58  Ga.  674; 
Hall  T.  State,  2  Ga.  App.  739,  59  S.  El  26. 
And  while,  under  the  provisions  of  section  3340 
of  the  Civil  Code  of  1010,  the  lien  of  a  mort- 
gage on  crops  given  to  secure  the  payment  of 
debts  for  money  borrowed  to  aid  in  making  and 
gathering  such  crops  is  superior  to  judgments 
of  older  date  than  such  mortgage,  where  the 
money  to  secure  the  payment  of  which  the 
mortgage  is  given  is  furnished  in  the  year  in 
which  the  crop  is  grown,  the  general  rule  which 
is  first  stated  is  not  altered  by  the  Code  section 
referred  to;  and  as  the  evidence  authorized  the 
court,  upon  the  bearing  of  a  rule  against  the 
sheriff  for  the  distributicni  of  money  in  his 
iunds,  arising  from  the  sale  of  certain  farm 
products,  the  money  being  claimed  by  a  mort- 
gagee (the  plaintiff  in  error)  and  by  the  defend- 
ants in  error  (who  were  plaintiffs  in  executions 


based  upon  judgments  older  than  the  mortgage), 
to  find  that  the  crops  which  produced  the  prop- 
erty sold  were  not  planted  at  the  time  of  the 
execution  of  the  mortgage,  the  court  did  not 
err  in  holding  that  the  money  should  be  award- 
ed to  the  holders  of  the  judgment  liens. 

[Ed.  Note.— For  other  cases,  see  (Chattel  Mort- 
gages, Cent  Dig.  {$  50,  60;  Dec.  Dig.  <S=>12.] 

Error  from  Superior  Court,  Cbattahoochee 
County;  S.  P.  Gilbert,  Judge. 

Action  between  the  Bank  of  Cusseta  and 
the  Ellayille  Guano  (Company  and  others. 
From  the  judgment,  the  Bank  of  (Tusseta 
brings  error.    Affirmed. 

C.  C.  Minter,  of  Cusseta,  and  E.  J.  Wynn, 
of  Columbus,  for  plaintiff  in  error.  Geo.  P. 
Munro  and  W.  B.  Short,  both  of  Buena  Vista, 
for  defendants  in  error. 

BECK,  J.  Judgment  affirmed.  All  tbe 
Justices  concur,  except  FISH,  C.  J.,  absent 
on  account  of  sicknesa 

"°°^'°™  a«  Ga.   SM) 

LAWKENCEVILIiB  BBANCH  K.  CO.  T. 
ROGERS.    (No.  282.) 
(Supreme  Court  of  Georgia.     April  16,  1015.) 

(Syllabui  by  the  Court.) 
Vebdict  ANn   Denial   or   Nxw   Tbial  Af- 

PBOVED. 

There  being  no  complaint  of  any  error  of 
law,  and  the  evidence  being  sufficient  to  sup- 
port the  verdict,  the  discretion  of  the  trial  judge 
in  refusing  to  grant  a  new  trial  will  not  be 
disturbed. 

Error  from  Superior  Court,  Gwinnett 
County ;  C.  H.  Brand,  Judge. 

Action  between  the  Lawrencerllle  Branch 
RaUroad  Company  and  Rubena  Rogers,  by 
next  friend.  From  the  Judgment,  the  rail- 
road company  brings  error.     Affirmed. 

W.  B.  Simmons,  of  Lawrenoeville,  for  plain- 
tiff in  error.  I.  L.  Oakes,  of  Lawrencevllle, 
for  defendant  In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  exc^t  FISH,  C.  J.,  ab- 
sent on  account  of  sickness. 


(143  Oa.  377) 

HITCHCOCK  V.  HINES.    (No.  307.) 
(Supreme  Court  of  Georgia.     April  17,  1015.) 

(Byttabu*  by  the  Court.) 

Estoppel  e=s>24— Vendob  ai»d  Pttbchabeb  9=0 
230— Eftsot  or  Deed — Revocation  or  Re- 
iLAiN  DEB— Notice — Recitals  in  Deed. 

Where  one  executes  a  voluntary  conveyance 
to  another,  conveying  to  such  other  a  life  es- 
tate in  land,  with  remainder  to  another  person, 
and  subsequently  to  the  execution  and  delivery 
of  that  deed  makes  another  deed  to  the  life  ten- 
ant named  in  the  first  deed,  and  recites  in  tbe 
second  deed  that  the  former  deed  is  revoked  and 
annulled,  such  recital  of  revocation  is  not  ef- 
fective to  destroy  the  rights  of  the  remainder- 
men under  the  first  deed ;  nor  are  the  rights  of 
the  remaindermen  affected  by  any  recital  of  the 
reasons  for  the  attempted  revocation.  And  the 
vendees  of  the  grantee  in  the  last  deed,  which 
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recites  the  ezeeation  of  the  former  rolnntaiy 
deed,  who  rely  on  such  deed  as  a  muniment  of 
title,  are  charged  with  notice  of  the  existence 
of  the  first  deed,  and  take  no  larger  estate  than 
the  grantee  of  the  life  estate  named  therein. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Dec.  Dig.  ®=:>24;  Vendor  and  Purchaser,  Cent. 
Dig.  SS  602-«12:    Dec.  Dig.  «=>230.] 

Brror  from  Superior  Goart,  Baldwin  Coiin- 
ty;   J.  B.  Park,  Judge. 

Ejectment  by  E.  R.  Hlnes,  as  administra- 
tor of  the  estate  of  Miranda  Parker,  against 
Goodwin  EQtchcock.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

E.  R.  Hines,  as  administrator  of  the  estate 
of  Miranda  Parker,  brought  ejectment  against 
Goodwin  Hitchcock.  When  the  case  was  call- 
ed for  trial  counsel  for  both  parties  consent- 
ed that  the  Judge  presiding  should  decide  the 
issues  inrolved  and  render  judgment,  without 
the  intervention  of  a  jury,  on  an  agreed  state- 
ment of  facts.  So  far  as  material,  the  agreed 
statement  of  facts  was  as  follows:  For  the 
plaintiff;  Deed  from  Pleas  Taylor  to  Geor- 
gia! Sanford,  Meminger  McGomb,  and  Miran- 
da Parker,  dated  October  11,  1872,  and  re- 
corded. Deatb  of  Pleas  Taylor  on  May  24, 
1896..  Death  oif  Georgia  Sanford  on  Febru- 
ary — ,  1912.  Death  of  Meminger  McComb 
prior  to  that  of  Georgia  Sanford.  Adminis- 
tration of  E.  B>  Bines  upon  the  estate  of 
Miranda  Parker.  Georgia  Sanford  was  oc- 
cupying the  bouse  and  land  in  1866,  and  re- 
mained upon  the  same  until  her  death;  the 
nature  of  her  occupancy  left  to  the  construct 
tion  of  the  court,  t)elng  unknown  to  parties, 
occupancy  alone  being  admitted.  Date  of 
death  of  Miranda  Parker  unknown.  Neither 
Jack  Lee  nor  Goodwin  Hitchcock  had  seen 
any  deed  to  Georgia  Sanford,  conveying  the 
land  to  her  prior  to  her  death.  For  the  de- 
fendant: Deed  from  Pleas  Taylor  to  Georgia 
Sanford,  dated  March  4,  1890,  and  recorded. 
Deed  from  Georgia  Sanford  to  Jack  Lee,  dat- 
ed February  17,  1908,  and  recorded.  Deed 
from  Jack  Lee  to  Goodwin  Hitchcock,  dat- 
ed Octot)er  4, 1913,  and  recorded.  No  notice, 
except  that  which  the  law  might  construe  the 
recital  in  the  deed  from  Pleas  Taylor  to 
Georgia  Sanford,  dated  March  4,  1890,  of 
the  first  deed  from  Pleas  Taylor  to  Georgia 
Sanford,  Meminger  McComb,  and  Miranda 
Parker,  to  either  of  the  grantees,  Lee  or 
Hitchcock,  in  the  last-mentioned  deeds.  It  is 
admitted  that  the  last  two  deeds  were  for 
a  valuable  consideration,  and  that  Jack  Lee 
went  Into  possession  after  the  death  of  Geor- 
gia Sanford  under  the  deed  executed  to  him 
bor  Georgia  Sanford.  Goodwin  Hitchcock 
took  possession  immediately  upon  the  execu- 
tion of  the  deed  to  him  from  Jack  Lee,  with- 
out any  notice  of  the  former  deeds.  The 
deed  from  Pleas  Taylor  to  Georgia  Sanford, 
Meminger  McComb,  and  Miranda  Parker, 
dated  October  11,  1872,  already  referred  to, 
was  a  voluntary  conveyance,  in  which  the 
grantor  reserved  a  life  estate  to  himself  for 


the  term  of  bis  own  natural  Ufe,  and  con- 
veyed, with  that  reservation,  a  life  estate  to 
Georgia  Sanford,  with  remainder  to  her  son, 
Meminger  McComb,  if  he  should  survive  his 
mother,  for  the  term  of  bis  life,  with  remain- 
der over  in  fee  to  Miranda  Parker.  The 
deed  from  Pleas  Taylor  to  Georgia  Sanford, 
dated  March  4,  1890,  contained  tbe  following 
recitals: 

"Whereas  on  the  11th  of  Oct.,  1872,  I,  Pleas- 
ant T.  Taylor,  did  make  to  Georgia  Ann  Sanford 
and  others  therein  named  a  deed  of  gift  of  the 
hereinafter  described  property  for  her  life,  with 
remainder  for  his  life  to  ner  son  Meminger  Mc- 
Comb, with  remainder  over  to  Mrs.  Robert 
Parker,  of  Pitt  Co.,  North  Carolina,  in  fee ;  and 
whereas  there  was  no  consideration  at  all  for 
this  last  remainder;  and  whereas  this  whole 
scheme  of  settlement  was  intended  only  to  defeat 
the  contingent  claims  of  certain  parties  there- 
to; and  whereas  the  said  granted  property  was 
really  the  property  of  said  Georgia  Ann  Sanford, 
having  been  paid  for  by  her  out  of  her  own  mon- 
ey, to  wit,  tour  hundred  dollars  in  gold  to  me 
paid.  Therefore  I,  P.  T.  Taylor,  do  hereby,  with 
the  consent  of  Georgia  Ann  Sanford  first  ob- 
tained, revoke  and  annul  said  deed  of  gift  and 
do  by  these  presents  give,  grant,  bargain,  sell, 
and  convey  to  said  Georgia  Ann  Sanford  in  fee 
simple  all  that  tract  of  land,"  etc.  [describing 
the  property  in  controversy]. 

The  deed  from  Greorgia  Sanford  to  Jack 
Lee,  purported  to  convey  for  a  valuable  con- 
sideration tbe  land  In  controversy.  The  deed 
from  Jack  Lee  to  Goodwin  Hitchcock  pur- 
ported to  convey  for  a  valuable  considera- 
tion the  same  property.  It  was  adjudged  by 
tbe  court  that  the  plaintiff  was  entitled  to 
recover,  and  error  is  assigned  upon  this 
judgment 

W.  F.  Jenkins,  of  Eatonton,  and  D.  S.  San- 
ford, of  Mllledgevllle,  for  plaintiff  in  error. 
John  A.  Sibley,  of  MUledgevUIe,  for  defend- 
ant in  error. 

BECK,  J.  (after  stating  tbe  facts  as  above). 
We  are  of  tbe  opinion  that  tbe.  judgment 
complained  of  was  tbe  necessary  result  of 
tbe  evidence  submitted.  The  plaintiff  in  er- 
ror contends  that  as  he  was  a  purchaser  for 
value  be  obtained  a  title  superior  to  tliat  of 
tbe  remaindermen  under  tbe  first  deed  exe- 
cuted by  Pleas  Taylor,  dated  October  11, 
1872.  His  contention  is  not  sound.  He  de- 
rives title  through  tbe  deed  of  March  4, 
1890,  from  Pleas  Taylor  to  Georgia  Sanford. 
and  Is  chargeable  with  notice  of  whatever  re- 
citals are  contained  In  that  deed  affecting  bis 
title.  The  recitals  in  tbe  deed  last  mention- 
ed, to  tbe  effect  that  the  first  deed  from 
Pleas  Taylor  to  Georgia  Sanford  was  a 
part  of  a  scheme  to  defeat  certain  claims, 
etc.,  and  that  the  property  conveyed  was 
really  the  property  of  Georgia  Sanford,  and 
that  the  former  deed  of  Pleas  Taylor  was 
revoked,  could  not  affect  the  rights  of  the 
parties  under  the  first  deed  which  tbe  sec- 
ond deed  purported  to  revoke  and  annuL 
See  Howard  v.  Snelling,  32  Ga.  195.  The 
second  deed  from  Taylor  to  Georgia  Sanford 
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did  not  enlarge  the  estate  of  the  latter  be- 
yond the  terms  pf  the  first  deed  between 
these  two  parties,  and  the  grantee  in  the 
deed  from  Georgia  Sanford  took  no  larger 
estate  than  that  with  which  she  was  vested. 

What  we  have  said  above  rules  the  con- 
trolling issue  In  this  case.  A  question  very 
similar  to  the  one  Involved  here  was  recent- 
ly decided  by  this  court  in  the  case  of  Stabbs 
V.  Glass,  143  Ga.  56,  84  S.  E.  120. 

Judgment  affirmed.  All  the  Justices  con- 
car,  except  FISH,  C-  J',  absent  on  account 
of  sickness. 


<14X  Oa.  S91) 

BUTLEDGB  ft  SUMMEROUR  et  aL  ▼. 

GWINNBJTT  COUNTY  et  aL 

(No.  818.) 

<Snpreme  Court  of  Georgia.     April  22,  1915.) 

(BvlMu»  hy  Vte  Court.) 
Affkai.  abd  Ebbob  «=3501— Bill  or  Bzoef- 

TIONS— I>ISUI88AIy— FiNAI.  JHOQUENT. 

The  county  of  Gwinnett  brought  a  suit 
against  Rutledge  &  Summerour  and  others  for 
the  recovery  of  a  certain  sum  upon  a  contract 
of  guaranty.  The  defendants  filed  a  plea,  in 
which  they  undertook  to  make  one  Brown,  as 
administrator  of  Robertson,  a  party  to  the  case. 
The  court  refused  to  make  Brown,  as  such  ad- 
ministrator, a  party,  and  exception  pendente 
lite  was  taken  to  such  ruling.  The  case  then 
proceeded  to  verdict,  upon  which  judgment  was 
entered.  A  bill  of  exceptions,  complaining  of 
the  ruling  to  which  pendente  lite  exceptions 
were  filed,  but  containing  no  exception  to  the 
final  judgment  rendered  in  the  case,  was  sued 
out.  Under  such  circumstances,  the  bill  of  ex- 
ceptions must  be  dismissed.  Lyndon  v.  Georgia 
Railway  ft  Electric  Co.,  129  Ga.  3S3,  58  S.  B. 
1047 ;  Durrence  v.  Waters,  140  Gi.  762,  79  S. 
E.  841. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  230O-230S;  Dec.  Dig.  <3=> 
601.] 

Error  from  Superior  Court,  Owlnnett  Cotm- 
ty;   C.  H.  Brand,  Judge. 

Action  by  Gwinnett  County  and  others 
against  Rutledge  ft  Snmmeronr  and  othera 
Judgment  for  plalntUfs,  and  defendants  bring 
«rror.    Writ  of  error  dismissed. 

O.  A.  Nix,  of  LewrencevlUe,  for  plaintiffs 
in  error.  N.  L.  Hutchins  and  I.  L.  Oakes, 
both  of  Lawrencevllle,  for  defendants  In 
error. 

HIIJ^  J.  Writ  of  error  dismissed.  All 
the  Justices  concur,  except  FISH,  0.  J.,  ab- 
sent on  account  of  sickness. 


LUKE  V.  AVERA.  Sheriff,  et  aL 

(No.  322.) 

(Sapreme  Court  of  Georgia.     April  22,  1915.) 

(SyUaiit*  hy  t^e  Court.) 
Appeai.  and   Erbob  e=980— Decisions  Ap> 
fealable  —  inteblocutobt  judoubrt  — 
What  Constitutes. 

Where  a  judgment  plaintiGF  files  a  petition 
against  n  sheriff  and  bis  deputy  to  show  cause 
why  they  should  not  pay  the  money  due  on  an 


execution  in  their  hands,  and  in  response  to  the 
rule  nisi  the  respondents  file  answers,  and 
where  on  the  hearing  the  court  orders  the  re- 
spondents to  proceed  at  once  to  sell  the  proper- 
ty upon  which  the  execution  has  been  levied 
and  to  make  the  money,  and,  upon  failure  so  to 
do,  that  the  respondents  show  cause  at  the  next 
term  of  court  why  the  rule  should  not  be  made 
absolute,  reserving  the  question  of  costs  for 
further  consideration,  such  judgment  is  inter- 
locutory, and  a. writ  of  error  thereto  will  not  lie. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  «  429,  432,  438,  450,  466, 
457,  494-^08;  Dec  Dig.  "     "' 


1 

Error  from  Superior  Coort,  Berrien  Conn- 
(y;   W.  B.  Thomas,  Judge. 

Action  by  T.  J.  Lake  against  L  0.  Avera, 
Sheriff,  and  another.  Interlocutory  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Writ  of  error  dismissed. 

McDonald  ft  Grantham  and  U.  J.  Bennett, 
all  of  Fitzgerald,  for  plaintiff  in  error.  Hen- 
dricks ft  Hendricks,  of  Nashville,  for  defend- 
ants in  error. 

EVANS,  P.  J.  T.  J.  Lake  applied  for  a 
rule  against  the  sheriff  and  bis  deputy,  al- 
leging that  he  placed  in  their  hands  an  ex- 
ecution in  his  favor  against  Moses  Bembry 
and  Joseph  Bembry,  that  he  pointed  out  cer- 
tain property  of  one  of  the  defendants,  and 
that  the  money  had  not  been  made  on  his 
fl.  fa.,  and  praying  that  the  defendants  be  at- 
tached for  contempt  upon  faUnre  to  show 
cause  why  they  should  not  pay  applicant  the 
amount  due  on  his  execution.  The  court 
granted  a  rule  nisi,  and  in  response  thereto 
the  defendants  filed  their  several  answers, 
averring,  that  the  execution  was  levied  on 
certain  prei>erty,  which  was  advertised  for 
sale;  that  the  deputy  sherUT  took  a  forth- 
coming bond  for  the  property,  which  was  not 
produced  on  sale  day ;  that  the  plaintiff  was 
present  on  the  day  of  sale  and  Imew  of  the 
default  of  the  defendant  in  fl.  fa.,  and  stated 
to  the  deputy  sheriff  that  he  was  undecided 
as  to  what  he  would  have  the  deputy  sheriff 
io,  viz.,  whether  to  bring  suit  on  the  bond 
or .  retake  possession  of  the  property ;  and 
that  the  deputy  sheriff  was  awaiting  the  plain- 
tiff's further  instruction.  The  case  came  on 
to  be  beard,  and  the  applicant  orally  moved 
for  a  rule  absolute,  which  motion  the  court 
denied,  and  entered  the  following  order: 

"After  hearing  argument  on  the  within  appli- 
cation, it  is  ordered  tiiat  the  sheriff  and  his  dep- 
uty, J.  B.  Griner,  proceed  at  once  under  said 
fi.  fa.  to  sell  said  property  levied  upon  and  make 
said  money,  and,  upon  failure,  that  they  show 
cause  why  the  rule  should  not  be  made  absolute 
at  the  next  term  of  this  court.  Let  the  question 
of  cost  remain  open  for  further  order.  Judg- 
ment and  order  signed  in  open  court,  this  March 
23,  1914." 

Error  is  assigned  on  this  order. 

A  motion  was  made  to  dismiss  the  writ  of 
error,  on  the  ground  that  the  order  or  judg- 
ment excepted  to  is  interlocutory.  This  mo- 
tion must  prevail.  The  case  is  still  pending 
In  the  trial  court     The  order  of  the  court 
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la  In  the  natnre  of  a  continuance  of  the 
case  until  the  next  term,  upon  terms.  It  is 
clearly  an  Interlocutory  judgment,  to  which 
a  writ  of  error  will  not  lie. 

Writ  of  error  dismissed.  All  the  Justices 
concur,  except  FISH,  G.  J.,  absent  on  ac- 
count of  sickness. 


a43  Ga.  402) 

JOKES  y.  BLACKWEI<DER.     (No.  826.) 
(Supreme  Court  of  Georgia.    April  23,  1915^) 

(ByUalu*  ty  the  Court.) 

1.  Landlobd  and  Tenant  «s»305— Eviction 
OF  Tenant— Steps  to  Pbkvent— Rights  of 
Tenant. 

Under  the  statutory  proceeding  to  evict 
a  tenant  holding  over  and  oeyond  his  term  of 
rental  (Civ.  Ck>de  1910,  $  5386  et  seq.),  the 
tenant  may,  "by  declaring  on  oath  that  his 
lease  or  term  of  rent  is  not  expired,  and  that 
be  ia  not  holding  possession  of  the  premises  over 
and  beyond  his  term,"  and  at  the  same  time  ten- 
dering "a  bond  with  good  secnrity,  payable  to 
the  landlord,  for  the  payment  ol  such  sum 
with  costs  as  may  be  recovered  against  him  on 
the  trial  of  the  case,"  arrest  the  proceedings 
and  prevent  the  removal  of  himself  and  goods 
from  the  rented  premises.    Section  5387. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {{  1310,  1311;  Dec.  Dig. 
«=»305.] 

2.  Landlobd  and  Tenant  «=»309,  310— Evic- 
tion— VENUHi— Judgment  on  Bond. 

When  the  counter  affidavit  is  made  and 
bond  given  as  set  forth  in  the  foregoing  head- 
note,  it  then  becomes  a  proceeding  on  the  part 
of  the  landlord  to  recover  the  premises  and 
the  statutory  penalty  of  double  the  value  of  the 
rent  that  the  premises  are  shown  to  be  worth, 
or  rouble  the  amount  of  rent  agreed  upon,  ac- 
cording to  the  nature  of  the  tenancy;  and  the 
issue  thus  raised  is  to  be  submitted  to  a  spe- 
cial jury  of  the  superior  court  of  -the  county 
where  the  land  lies,  as  in  cases  of  appeal.  Sec- 
tion 5388;  Weaver  v.  Roberson,  134  Ga.  149, 
67  S.  E.  662.  And  if  the  jury  to  whom  the 
case  is  submitted  find  against  the  tenant,  the 
landlord  shall  have,  in  addition  to  a  writ  of 
possession,  judgment  against  the  tenant  and 
the  sureties  on  his  bond  for  the  amount  of  the 
penalty  recovered.  Section  5389;  Latham  v. 
Ferryman,  77  Ga.  579 ;  Bennett  v.  Farkas,  126 
Ga.  228,  64  S.  E.  942. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ij  1317-1320;  Dec.  Dig. 
<&=»309,  310.] 

3.  Appeal  and  EIbbob  $=970— Landlobd  and 
Tenant  ®=»305— Decisions  Appealable- 
Dismissal— Eviction. 

In  the  present  case  the  plaintiff,  on  the 
9th  day  of  January,  1913,  sued  out  a  disposses- 
sory  warrant,  returnable  to  the  July  term  of 
the  superior  court  of  Floyd  county,  to  evict 
the  defendant  from  described  rented  premises, 
as  a  tenant  holding  over  and  beyond  his  term. 
The  following  entry  of  service  appears  on  the 
warrant:  "I  have  this  day  read  the  within 
paper  to  D.  F.  Blackwelder  in  person.  January 
10,  1913.  G.  W.  Smith,  deputy  sheriff."  The 
warrant  was  filed  in  the  clerk's  office  on  Jan- 
uary 18th,  and  on  the  same  day  the  defendant 
made  and  filed  with  the  clerk  a  counter  affida- 
vit, together  with  bond,  in  which  he  denied  that 
he  was  holding  the  premises  over  and  beyond 
his  term,  and  averred  that  "the  term  for  which 
he  rented  the  same  has  not  yet  expired."  On 
January  25th  the  defendant's  attorney  filed  with 
the  clerk  the  following  paper:  "The  defendant 
having   moved   from    the   premises   in    dispute. 


and  having  surrendered  possession  thereof  to 
the  said  O.  W.  Jones,  plaintiff,  and  the  said 
plaintiff  having  gone  into  the  actual  possession 
of  said  premises,  the  said  D.  F.  Blackwelder 
comes  now  and  withdraws  the  counter  affidavit 
heretofore  filed  by  him  in  said  case  and  the  bond 
given  by  him  therein."  On  July  16,  1913,  at 
the  term  to  which  the  warrant  was  returnable, 
the  court  passed  the  following  order:  "It  ap- 
pearing from  the  testimony  of  M.  B.  Eubanks, 
plaintiff's  attorney,  that  on  January  25,  1913, 
the  defendant  withdrew  his  counter  affidavit 
and  bond,  the  court  holds  and  adjudges  that 
the  entire  case  went  out  of  court  and  that  there 
is  now  no  case  pending."  To  this  judgment  the 
plaintiff  excepted.  Held:  (a)  That  the  order 
of  the  court  is  in  effect  a  judgment  of  dismis- 
sal of  the  plaintiff's  case,  to  review  which  a  biil 
of  exceptions  will  lie.  (b)  That,  under  the  law 
enunciated  in  the  first  and  second  headnotes,  io 
dispossessory  proceedings  the  tenant  against 
whom  the  proceedings  have  been  instituted  can- 
not, after  resisting  and  arresting  the  same  by 
making  a  counter  affidavit  and  giving  bond, 
subsequently  withdraw  his  counter  affidavit  and 
bond  to  the  prejudice  of  the  landlord's  right  to 
recover  the  statutory  penalty  prescribed  by  sec- 
tion 5389,  and  to  enter  up  judgment  for  such 
penalty  against  the  tenant  and  the  sureties 
on  the  bond.  Parker  v.  Beeman,  28  Ga.  475. 
Having  made  himself  subject  to  the  statutory 
penalty  by  arresting  the  proceedings  by  counter 
affidavit  and  bond,  should  the  issue  thus  raised 
be  decided  against  him  by  the  jury,  be  could  not, 
by  his  own  voluntary  act  of  withdrawal,  avoid 
such  consequent  penalty. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  if  367-378,  386,  411;  Dec 
Dig.  «=s>70;  Landlord  and  Tenant,  Cent.  Dig. 
|§  1310,  1311;    Dec  Dig.  «=s>305.] 

4.  Pboceedinos  to  Evict  Tenant. 

The  court  erred  in  holding  that  the  with- 
drawal by  the  defendant  of  his  counter  affidavit 
and  bond  dismissed  the  plaintiff's  dispossessory 
proceedings;,  but  should  have  submitted  to  the 
jury,  to  the  extent  of  the  recovery  of  the  stat- 
utory penalty,  the  issue  thus  raised. 

Error  from  Superior  Court,  Floyd  (3oanty ; 
Mtfses  Wright,  Judge. 

Action  by  C.  W.  Jones  against  D.  F.  Black- 
welder. Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Maddox  &  Doyal,  of  Rome,  for  plalntUF  In 
error.  M.  B.  Eubanks,  of  Rome,  for  defend- 
ant In  error. 

HILL^  J.  Judgment  reversed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 
on  account  of  sickness. 


(Ui  Oa.  361) 
BOWEN  et  aL  v.  WHIDDON  et  aL  (Na  298.) 
(Supreme  Court  of  Georgia.    April  16,  1915.) 

(ByUalut  by  th«  CourtJ 

Mandamus  €=154— Petition— Amkndmknt— 

Pbateb  fob  Injunction. 

Where  a  petition  for  a  writ  of  mandamus 
is  filed,  and  mandamus  nisi  is  granted  thereon, 
and  the  case  set  down  for  a  hearing  at  cham- 
bers in  vacation,  the  petition  is  not  amenda- 
ble at  the  hearing  by  Uie  addition  of  a  prayer 
for  injunction;  and  the  allowance  by  the  trial 
judge  of  a  prayer  for  injunction  in  the  present 
case,  over  objection  duly  urged  by  the  respond- 
ents, was  error. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  i§  296-316 ;   Dec.  Dig.  <S=.154.] 
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Error  from  Superior  Court,  Tift  County; 
W.  E.  Thomas,  Judge. 

Mandamus  by  A.  R  Whlddon  and  others 
against  I.  Vf.  Bowen-and  others,  composing 
tbe  Board  of  Commissioners  of  Roads  and 
Revenues.  Judgment  for  plaintiffs,  and  de- 
fendants bring  error.    Reversed. 

J.  8.  Rldgdlll,  J.  H.  Price,  and  Fulwood 
&  Skeen,  all  of  Tlfton,  for  plaintiffs  in  error. 

BECK,  J.  A.  E.  Whlddon  and  others,  as 
residents  and  taxpayers  of  Tift  county,  made 
application  for  a  writ  of  mandamus  to  com- 
pel Bowen  and  others,  composing  the  board 
of  commissioners  of  roads  and  revenues,  to 
do  and  perform  certain  acts  falling  within 
the  sphere  of  their  official  duties,  according 
to  and  In  the  manner  prescribed  In  the 
statute  which  is  the  basis  of  tbe  action 
brought  Upon  the  presentation  of  this  ap- 
plication to  the  Judge  of  the  superior  court,' 
a  mandamus  nisi  was  granted,  and  the  re- 
spondents were  commanded  to  show  cause, 
at  chambers,  on  a  date  specified  In  the  or- 
der, why  a  mandamus  absolute  against  them 
should  not  be  granted  as  prayed  in  the  peti- 
tion. When  the  case  came  on  for  a  hearing, 
the  petitioners  offered  to  amend  the  original 
petition,  by  adding  a  prayer,  which,  in  effect, 
was  that  tbe .  defendants  "be  restrained  and 
enjoined"  from  doing  and  performing  certain 
acts  of  alleged  official  misfeasance  and  mis- 
conduct, which  were.  It  Is  contended,  tn  con- 
travention of  the  statute  referred  to.  When 
this  amendment  was  offered,  the  respondents 
urged  the  objection  that  the  petition  for 
mandamus  could  not  be  amended  by  adding 
thereto  a  prayer  for  injunction.  This  ob- 
]ecti(»i  was  overruled,  and  the  amendment 
was  allowed.  To  this  Judgment  the  respond- 
ents excepted. 

We  are  of  tbe  opinion  that  the  court  erred 
In  overruling  the  objection  and  allowing  the 
amendment.  The  petition  for  a  mandamus 
and  the  proceedings  thereon  are  in  their 
nature  a  common-law  action.  This  action 
can  be  begun  in  vacation,  and,  after  giving 
the  notice  required  by  tbe  statute,  a  hearing 
can  be  had  in  vacation  and  final  Judgment 
rendered  In  vacation,  if  no  issue  of  fact  Is 
raised  by  tbe  answer  of  tbe  respondent 
which  it  is  necessary  to  submit  to  a  Jury  in 
term  time.  Or,  U  begun  In  vacation,  and  is- 
sues of  fact  are  raised  which  it  is  necessary 
to  submit  to  a  Jury,  it  can  be  disposed  ot 
at  the  first  term  of  the  superior  court  there- 
after convening.  It  was  not  proper,  there- 
fore, by  allowing  such  an  amendment  as 
was  made  in  this  case,  to  convert  the  action 
partially  into  an  equitable  proceeding,  which 
could  not  be  finally  disposed  of  In  vacation, 
and  could  not  be  finally  disposed  of  even  at 
tbe  next  term  of  the  court,  except  by  consent 
of  both  parties.  The  remedy  sought  by  the 
prayer  for  Injunction  was  not  appropriate  to 
the  case  as  it  stood  when  the  amendment 


containing  this  prayer  was  offered.  TTbe 
double  remedy  of  Injunction  and  mandamus 
is  not  appropriate  for  one  and  the  same 
case."  Whlgbam  v.  Davis,  92  Ga.  674,  18  S. 
B.  648;  Gay  v.  Oilmore,  76  Qa.  726.  Prop- 
er and  timely  objection  was  urged  to  the 
amendment,  and  the  court  erred  in  over- 
ruling that  objection. 

Judgment  reversed.  All  tbe  Justices  con- 
cur, except  FISH,  O.  J.,  absent  on  account  of 
sickness. 

(143  Oa.  SS2) 
80CTHBKN  RY.   00.    v.   WRIGHT,   Comp- 
troller General.    (No.  299.) 
(Supreme  Court  of  Georgia.    April  16,  1916.) 

(ByUabua  ly  the  Court.) 

Appeal  and  Ebbok  «=»173  —  Scope  of  Rb- 
vnsw— Pbesentatiow  Bei-ow— VAunrrr  oi* 

JUDGKENT^— iLUiOAL    DBBT. 

The  court,  who,  by  consent,  heard  the  case 
without  a  jury,  did  not  err  in  overruling  the  il- 
legality to  the  tax  execution. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  1079-1089,  1091-1098. 
1095-1098,  1101-1120;   Dec.  Dig.  «=>173.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  Ti.  Bell,  Judge. 

Action  by  W.  A.  Wright,  Comptroller  Gen- 
eral, for  use,  etc.,  against  the  Southern  Rail- 
way Company.  Judgment  *or  plaintiff,  and 
defendant  brings  error.    Affirmed. 

McDanlel  &  Black  and  Edgar  A.  Neely,  all 
of  Atlanta,  for  plaintiff  in  error.  Worley  ft 
Nail,  of  Elberton,  for  defendant  in  error. 

EVANS,  P.  J.  A  fl.  fa.  was  issued  by  tbe 
Comptroller  General  against  the  Southern 
Railway  Company  for  the  taxes  alleged  to  be 
due  the  city  of  Elberton  for  the  year  1912.  Up- 
on the  levy  of  this  fl.  fa.,  the  railway  company 
filed  an  affidavit  of  illegality,  setting  out  the 
tax  levy  of  the  city  of  Elberton,  and  alleging 
that  the  Item  therein  contained  for  outstand- 
ing Judgments  was  levied  without  authority 
of  law,  because  there  was  no  vote  of  the  peo- 
ple for  the  levy  of  an  extraordinary  tax  to 
pay  any  outstanding  Judgment;  that  it  had 
tendered  the  full  amount  oC  tbe  taxes,  ex- 
clusive of  the  alleged  Illegal  item,  which  the 
tax  collector  of  the  city  of  Elberton  declined 
to  accept.  The  case  was  submitted  to  the 
court  upon  an  agreed  statement  of  facts,  to 
be  decided  without  the  intervention  of  a  Jury. 
The  court  overruled  the  illegality,  and  ex- 
ception Is  taken  to  that  Judgment 

Tbe  substance  of  the  agreed  statement  of 
facts  is  that  the  railway  company  had  ten- 
dered all  of  the  taxes  demanded  of  it,  except 
the  Item  to  pay  outstanding  Judgments ;  that 
at  the  time  of  the  levy  there  were  outstand- 
ing Judgments  against  the  city  of  Elberton 
for  the  sum  of  $26,332.21,  which  were  obtain- 
ed at  the  September  term,  1912,  of  Elbert 
superior  court  in  an  equitable  petition  for 
money  had  and  received ;  that  the  levy  was 
sufficient  to  pay  one-half  of  the  amount  of 
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the  judgmenta,  the  plalntUb  In  fl.  fa.  having 
agreed  with  the  dty  to  wait  until  the  fall  of 
1913  for  the  remainder  due  on  the  Judgments. 
It  was  further  agreed  that  In  the  year  1910 
the  dty  of  Blberton  borrowed  money,  with- 
out any  election  of  the  people  authorizing 
the  loan,  for  the  purpose  of  paving  the 
streets  of  the  dty  of  Elberton,  and  that  it 
paid  for  said  pavement  with  the  money  bw- 
rowed  dnrlng  the  yean  1910  and  1911. 

The  facts  admitted  by  the  parties  are  much 
broader  in  range  than  the  issue  made  by  the 
affidavit  of  illegality.  The  affidavit  of  ille- 
gality asserts  that  the  item  of  taxes  levied  is 
void,  because  it  is  to  pay  an  outstanding 
Judgment,  and  that  is  not  legal  to  pay  an 
outstanding  Judgment  without  a  vote  of  the 
people.  It  is  neither  contended  nor  argued 
that  it  is  illegal  to  pay  one-half  of  a  Judg- 
ment obtained  In  the  year  1912  out  of  taxes 
due  for  that  year.  The  sole  argument  of  the 
plaintiff  in  error  Is  that  the  money  was  bor- 
rowed in  1910  to  pave  the  streets  of  the  dty 
of  Elberton  in  that  year,  and  that  the  dty 
gave  notes  for  the  loan ;  that,  notwithstand- 
ing the  lenders  obtained  a  Judgment  in  an 
equitable  action  for  money  had  and  recdved, 
their  deots  are  founded  in  illegality,  and  the 
taxpayer  has  the  right  to  go  behind  the  Judg- 
ment and  show  that  illegality  in  resistance 
of  a  tax  levy.  Counsel  for  the  city  of  Elber- 
ton arg:ue,  on  the  other  hand,  that  although 
the  dty  had  no  constitutional  authority  to 
borrow  money,  yet  if  the  money  so  borrowed 
was  used  in  discharge  of  a  legitimate  cur- 
rent expense,  it  was  competent  for  a  court 
to  render  Judgment  in  an  equitable  action 
for  money  had  and  received,  which  would 
conclude  the  dty  and  Its  taxpayers  as  to  Its 
legality.  However  this  may  be,  we  think 
that  the  pleadings  are  insufficient  to  raise 
any  such  issue.  There  is  no  averment  in  the 
affidavit  of  illegality  that  the  Judgment  was 
founded  on  a  debt  which  the  city  was  unable 
to  constitutionally  Incur,  -nor  is  there  any 
suggestion  of  illegality  in  the  Judgment,  or 
the  pleadings  upon  which  it  is  predicated. 
The  taxpayer  simply  avers  that: 

"The  item  levied  for  outstanding  Judgments 
was  levied  without  any  authority  of  law.  There 
was  no  vote  of  the  people  for  the  levy  of  any 
extraordinary  tax  to  pay  any  outstanding  judg- 
ment, and  the  levy  of  the  tax  to  pay  outKtaud- 
Ing  judgments  aggregates  $4.40  on  the  $1,000 
of  taxable  property,  and  the  levy  of  the  tax  by 
the  dty  of  Elberton  was  and  is  excessive  to  the 
extent  of  ^.40  on  the  $1,000  of  taxable  prop- 
erty." 

It  is  not  contended  in  the  brief  that  the 
tax  levy  is  beyond  the  charter  power  of  the 
dty,  and  excessive  for  that  reason.  Nor  is 
it  insisted  in  the  brief  tliat  a  vote  of  the  peo- 
ple is  a  condition  precedent  to  the  levy  of  a 
tax  to  pay  a  valid  Judgment.  The  plaintiff  in 
error's  sole  contention  in  his  brief  is  that, 
on  the  agreed  statement  of  facts,  it  has  a 
right  to  go  behind  the  Judgment  and  show 
that  it  rests  upon  an  Ulegal  debt;    but  he 


falls  to  make  that  point  in  his  pleadings. 
There  was  no  error  in  overmling  the  llle- 
gaUty. 

Judgment  affirmed.  'All  the  Justices  con- 
cur, except  FISH,  C.  J,,  absent  on  aocoont 
of  sicknessL 


FRASTER  V  STATE. 
(Supreme  Court  of  Georgia. 


(143  Qa.  Stxy 

(No.  280.) 

April  14,  1015J 


(Byttabui  iy  the  Court.) 

1.  WmrESSES  «s>79— CoMFrrxiror— Detebui- 

NATION. 

The  competency  of  a  witness  to  testify  must 

be  decided  by  the  court    Civ.  Code  1910,  |  5856l 

[Ed.  Note. — For  other  cases,   see  Witnesses, 

Cent  IMg.  H  201-204,  216;   Dee.  Dig.  «=>79J 

2.  WrrNKssKS  «=»40  —  CoMPrrcNOT  —  Cbii<- 

DBEN. 

Children  who  do  not  onderstand  the  natar» 
of  an  oath  are  incompetent  witnesses.  Civ. 
Code  1910,  I  5862. 

[Ed.  Note.— For  other  cases,  see  Witnesses* 
Cent  Dig.  S{  97,  98;   Dec.  Dig.  «=»40.1 

8.  CnttatiAL  Law  «=>115S— Witnesses  ^=»TZ 

— APPEAIr-OolCPrrENCT  OF  Cbildben. 

The  court  must,  by  examination,  dfdde  up- 
on the  capacity  of  one  offered  as  a  witnesa,  and 
objected  to  as  incompetent  on  acconnt  of  child- 
hood, so  far  as  to  determine  whether  the  wit- 
ness shall  be  allowed  to  testify.  His  determina- 
tion of  this  preliminary  question  will  not  be  re- 
versed, unless  plainly  erroneous.  Civ.  Code 
1910,  SS  5865,  5800:  Young  v.  SUte,  125  Qa. 
584,  54  S.  E.  82;  Richardson  ▼.  State,  Ul  Oa. 
782,  82  8.  B.  134. 

[Ed.  Note.— For  other  cases,  see  Criminal  ]l<aw. 
Cent  Dig.  ft  3061-3066;  Dec  Dig.  «s>1153; 
Witnesses,  Cent  Dig.  {}  195-200;  Dec.  Dig. 
«=5»77.] 

4.  Cbiminal  Imw  «=>116flJ6— Statement  bt 

COURT^-COMTETENCT  OF  WITNESBES. 

Where  a  female  child  eight  years  of  age  was 
offered  as  a  witness  for  the  state  in  a  criminal 
case,  and  objection  was  raised  on  the  ground  that 
she  was  incompetent  to  testify,  if  after  a  prelimi- 
nary examination  by  the  court  she  was  properly 
allowed  to  testify,  it  was  not  error  injurioas  to 
the  defendant,  and  furnishing  cause  for  a  new 
trial  on  his  behalf,  that  the  court  remarked:  "I 
think  she  is  prima  facie  competent  I  will  let 
the  testimony  to  the  Jury."  When  the  cotirt  al- 
lowed the  witness  to  testify,  this  was  a  ruling  as 
to  her  competency  to  do  so,  and  the  expression 
that  he  thought  her  "prima  facie  competent" 
did  not  alter  the  fact  that  she  was  held  com- 
petent 

[Ed.  Note.— For  other  cases,  see  Criminal  Ijaw, 
Cent  Dig.  U  3114-3123;  Dec.  Dig.  <S=»1166%.] 

5.  Criminal  Law  «=»1172— Witnesses  «=» 
Sll — Cbedibility  of  Witnesses— Habiclkss 
Ebrob— Instructions. 

Although,  after  a  preliminary  examina- 
tion, the  court  may  hold  a  child  competent  to 
testify,  the  credibility  of  the  witness  is  for  the 
Jury;  and  in  determining  whether  or  not  they 
will  credit  the  testimony  of  such  witness,  the 
age  of  the  witness  and  his  understanding  or  lack 
of  understanding  as  to  the  nature  of  an  oath,  as 
developed  on  the  examination  before  them,  are 
matters  for  the  consideration  of  the  jury. 
Young  V.  State,  122  Ga.  725,  50  S.  E.  096. 

(a)  One  of  the  grounds  of  the  motion  for  new 
trial  complains  of  the  following  charge  to  the 
jury :  "The  testimony  of  the  child  has  come 
before  you.  The  court  thought  prima  facie  the 
child  capable  of  understanding  an  oath,  capabls 
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of  giving  tesdmony ;  bat  It  ia  for  the  Jnir.  hotr- 
ever,  and  I  Bobinit  tlMt  question  to  you,  whether 
this  child  understood  the  nature  and  diaracter  of 
an  oath,  understood  what  it  meant,  understood 
what  she  was  testifying  to.  If  you  believe  she 
did  not  Imow  or  ia  incompetent  as  a  witness  be- 
cause of  her  youthfnlness,  you  would  leave  her 
testimony  out  of  the  case  entirely.  If  yon  be- 
lieve she  waa  capable  of  understanding  the  na- 
ture and  character  of  an  oath,  understanding 
what  she  was  talliing  about,  you  can  consider 
her  testimony,  and  give  it  such  weight  as  you 
think  it  is  entitled  to,  considering  her  age  at  the 
time."  Beld  that,  while  this  charge  was  not  en- 
tirely acenrate,  it  waa  not  (under  the  circum- 
Btancea)  error  harmful  to  the  accused,  so  as  to 
require  a  new  trial  on  Us  motion. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
liaw.  Cent  Dig.  !l  3128,  8154^157,  3159-3163, 
3168;  Dec.  Dig.  <»=3ll72;  Witnesses,  Gent 
Dig.  H  1072-1075;    Dec.  Dig.  «=»311.1 

6;.  Newlt  Dibcovbrxd.Etidkrcb— New  Tbiai. 

The  ground  of .  the  motion  for  new  trial 
based  on  alleged  newly  discovered  evidence  fails 
to  show  proper  diligence  in  the  matter  of  dis- 
covering such  evidence,  or  that  if  it  were  admit- 
ted on  another  trial  it  would  likely  produce  a 
different  result 

T.  Vebdict  and  Dkrial  or  New  T^iak  Ap> 
raovBD. 

The  evidence  was  aufflcient  to  support  the 
▼erdict,  and  there  was  no  error  In  refusing  to 
grant  a  new  trial. 

Error  from  Superior  Court,  Fulton  County ; 
B.  H.  Hill,  Judga 

Carl  Frasler  was  convicted  of  crime,  and 
brings  error.    Afflmaed. 

Sims  &  Von  Munes  and  Tho&  B.  Brown, 
all  of  Atlanta,  for  plaintiff  In  error.  H.  M. 
Dorsey,  Sol.  Gen.,  of  Atlanta,  Warren  Qrlce, 
Atty.  Gen.,  and  A.  U  Henson,  of  Atlanta,  for 
the  State. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent on  account  of  sickness. 


a*i  Qe.  879) 

FLA60  V.  HITCHCOCK.     (No.  808.) 
(Supreme  Court  of  Georgia.    April  17,  1916.) 

(8t/llaJ>u*  by  the  Court.) 

1.  CONTBACTS  «=»62— FBATJDS,  STATUTB  OT 
€=»l:i8— COMTKACT  iJKTWEEN  i'TjaCHASEBS— 
CONSIDEBATION— STATUTK    OP    FBAUDS. 

The  owner  of  a  tract  of  land  orally  con- 
tracted with  A  for  the  sale  of  it.  B.  proposed 
to  A.  to  be  allowed  to  participate  in  the  pur- 
chase. A.  and  B.  orally  agreed  that  the  Und 
should  l>e  divided  in  equal  areas,  and  that  the 
improved  moiety  should  be  apportioned  to  B., 
who  obligated  himself  to  pay  the  owner  one- 
half  of  the  purchase  price  of  the  whole  tract 
and  to  A.  one-half  of  the  cost  of  buildings  of 
the  value  of  those  on  the  improved  moiety.  The 
owner  of  the  land,  on  payment  of  the  entire 
purchase  price  (A.  and  B.  each  paying  one-half), 
at  the  request  of  A.  made  deeds  to  A.  and  B. 
to  tlieir  respective  moieties,  and  each  entered 
into  possession  thereof,  iteld,  that  the  oral 
contract  between  A.  and  B.  is  not  void  for  want 
of  consideration. 

fEd.  Note.— For  other  cases,  see  Contracts, 
Cent  DiR.  tS  200-266.  270-272 :  Dec.  Dig.  «=» 
62;  Frauds,  Statute  of,  Cent  Dig.  i{  83,  278; 
Dec.  Dig.  ©=5128.] 


2.  Fbaudb,  Statote  op  ^s>12&— Paboi.  Con- 

TBACT  —  RXAI,  BSTATK  — PKBFORILANCK  AND 

Acceptance. 

The  contract  was  not  void  under  the  stat- 
ute of  frauds,  as  being  in  parol,  under  the  facts 
of  the  case.  The  transaction  falls  within  the 
exception  to  the  statute  that  where  there  has 
been  performance  on  one  side,  accepted  by  the 
otber  in  accordance  with  the  contract  the  stat- 
ute shall  not  apply. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  {JS  287-292,  303,  306-808, 
311.  814.  818-820,  822,  825,  326;  Dec.  Dig.  «s» 
129.] 

3.  Jddoment  «=9l7— Attachubnt  fob  Pub- 
chase  Monet  —  Appearance  bt  Defend- 
ant. 

It  is  immaterial  whether  the  ground  of  the 
attachment  be  sufficient  as  it  is  well  settled 
that  in  a  suit  by  attachment  for  purchase  mon- 
ey, where  the  defendsuit  has  voluntarily  appear- 
ed and  pleaded  to  the  merits  of  the  case,  the 
plaintiff  is  entitled  to  proceed  for  a  verdict  and 
general  judgment  even  though  the  attachment 
be  subject  to  dismissaL 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  if  25-33;    Dec.  Dig.  <3=»17.] 

Error  from  Superior  Court,  Baldirtn  Coun- 
ty;  J.  B.  Park,  Judge. 

Action  by  Joe  Flagg  against  Goodwin  Hitch- 
cock. Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

Hlnes  A  Vinson  and  John  A.  Sibley,  aU  of 
MilledgeviHe,  for  plalntlfr  In  error.  Allen  ft 
Pottle,  of  MUledgeviUe,  for  defendant  In  error. 

EVANS,  P.  J.  Joe  Flagg  sued  ont  an  at- 
tachment a^inst  Goodwin  Hitchcock,  and  fil- 
ed his  petition  In  attachment  pursuant  to  the 
statute.  In  the  petition  It  was  alleged  that 
the  defendant  was  Indebted  to  the  plalntUT 
under  the  following  facts:  One  Jasper  Hitch- 
cock was  the  owner  of  a  described  tract  of 
land,  and  entered  Into  a  i>arol  contract  with 
the  plaintiff  to  sell  It  to  him  for  the  sum  of 
$1,400.  Goodwin  Hitchcock  approached  the 
plaintiff  and  requested  that  he  be  allowed  to 
share  In  tUe  contract  as  a  copurchaser,  for 
one-half  of  the  land,  upon  paying  one-half  of 
the  purchase  price  agreed  on  hy  the  plaintifl 
and  Jasper  Hitchcock.  In  the  negotiations 
It  developed  that  Goodwin  Hitchcock  desired 
that  moiety  on  which  the  buildings  were  lo- 
cated, and  It  was  verbally  agreed  between 
the  plaintiff  and  defendant  that  the  latter 
should  participate,  to  the  extent  of  one-half 
of  the  land,  and  that  each  was  to  pay  to  Jas- 
per Hitchcock  $700.  It  was  further  agreed 
that  a  survey  was  to  be  made  of  the  premises 
at  the  Joint  expense  of  both,  and  the  land  be 
equally  apportioned  in  area,  and  that  plain- 
tiff was  to  take  the  unimproved  half  and  the 
defendant  was  to  take  the  Improved  half, 
and.  In  consideration  of  the  plaintiff  permit- 
ting the  defendant  to  take  the  improved  lialf, 
the  defendant  agreed  that  he  would  furnish 
to  the  plaintiff  one-half  of  the  labor  and  ma- 
terial for  the  construction  of  buildings  on  the 
plalntfff's  part,  of  equal  value  to  those  on 
the  half  apportioned  to  the  defendant    In 
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pursuance  of  this  agreement,  a  surrey  of  the 
land  was  had,  and,  at  the  request  of  plain- 
tiff, Jasper  Hitchcock  conveyed  the  Improved 
half  to  Goodwin  Hitchcock,  who  paid  him 
therefor  $700,  and  the  unimproved  half  to  one 
who  advanced  the  purchase  money  for  the 
plaintiff,  and  who  gave  the  plaintiff  bond  for 
titles.  Upon  the  making  of  these  deeds  by 
Tasper  Hitchcock,  the  plaintiff  and  defendant 
entered  into  possession  of  their  respective 
moieties.  The  plaintiff  called  upon  the  de- 
fendant to  comply  with  his  contract  for  the 
erection  of  the  improvements  on  his  half  of 
the  land,  which  the  defendant  refused.  The 
value  of  the  Improvements,  to  equalize  the 
division  agreeably  to  the  contract  of  the  par- 
ties, is  $600,  and  the  plaintiff  asks  judgment 
of  tile  defendant  for  one-half  of  this  sum,  to 
wit,  $300.  The  defendant  demurred  to  the 
petition  on  the  ground  that  no  cause  of  action 
was  set  oat,  for  the  reason  that  the  alleged 
contract  was  void  as  being  without  considera- 
tion, and  unenforceable  because  the  contract 
was  not  in  writing.  The  court  sustained  the 
demurrer  and  dismissed  the  case. 

[1]  1.  We  do  not  think  that  the  contract 
between  the  plalnttfl  and  defendant  was  void 
for  want  of  consideration.  It  is  true  that 
the  contract  by  the  owner  of  the  land  to  sell 
it  to  the  plaintiff  was  unenforceable,  because 
the  statute  of  frauds  requires  contracts  for 
the  sale  of  land  to  be  in  writing,  signed  by 
the  party  to  be  charged  therewith.  Civil 
Code  1910,  S  3222.  The  vendor  could  have 
repudiated  ttiat  contract;  but,  inasmuch  as 
he  recognized  its  binding  force  and  executed 
deeds  to  effectuate  it,  the  Infirmity  of  the  pa- 
rol executory  contract  was  cured.  It  makes 
no  difference  that  the  vendor  made  two  deeds, 
one  to  the  plaintiff  and  the  other  to  the  de- 
fendant, inasmuch  as  both  were  made  at  the 
instance  and  request  of  the  plaintiff,  in  exe- 
cution of  the  parol  contract  of  sale.  The 
transaction  Is  equivalent  to  the  vendor  mak- 
ing a  deed  of  the  whole  to  the  plaintiff.  If 
the  vendcw  had  made  a  deed  to  the  whole 
land  directly  to  the  plaintiff,  and  he  in  turn 
had  conveyed  the  improved  half  to  the  de- 
,  fendant  in  consideration  that  the  latter  had 
paid  to  the  vendor  one-half  of  the  purchase 
money  of  the  whole  tract,  and  his  promise 
to  pay  to  the  plaintiff  such  sum  as  would 
equalize  the  division,  it  could  not  be  contend- 
ed that  the  defendant's  promise  in  this  regard 
would  be  a  nude  pact  We  cannot  differen- 
tiate the  obligation  and  effect  of  the  defend- 
ant's promise  to  pay  such  sum  as  would  make 
the  two  tracts  of  equal  value,  if  the  contract 
had  been  executed  in  the  manner  supposed, 
from  that  in  which  it  was  actually  carried 
out 

[2]  2.  The  contract  was  not  void  under 
the  statute  of  frauds,  as  being  in  parol,  un- 
der the  facts  of  the  case.  The  transaction 
falls  within  the  exception  to  the  statute  that 
where  there  has  been   performance  on  one 


side,  accepted  by  the  other  In  accordance 
with  the  contract,  the  statute  shall  not  apply. 
avU  Code  1910,  |  8223. 

[3]  3.  Tbe  remedy  pursued  was  an  attach- 
ment for  the  purchase  money.  It  is  immate- 
rial whether  the  ground  of  the  attachment  be 
sufSdent,  as  it  is  well  settled  that  in  a  suit 
by  attachment  for  purchase  money,  where 
the  defendant  has  voluntarily  appeared  and 
pleaded  to  the  merits  of  the  case,  the  plain- 
tiff la  entitled  to  proceed  for  a  verdict  and 
general  Judgment  even  though  the  attach- 
ment be  subject  to  dismissal.  McDonald  v. 
Rimes,  137  Ga.  732,  74  S.  E.  266. 

Judgment  reversed.  All  the  Justices  «»• 
cur,  except  FISH,  C.  J.,  absent  on  account  of 
sickness. 

a«  Oiu  39» 
RICHARDSON  t.  HAMES.     (No.  SISJ 
(Supreme  Court  of  Georgia.    April  22,  181S.) 

(SyUaiiu  (y  the  Court.) 
Trial  «=>169— Nonsuit— Dibectior  or  Vra- 

DICT. 

Where  a  plaintiff  falls  to  make  out  a 
prima  facie  case,  a  verdict  for  the  defendant 
should  not  be  directed,  but  a  Judgment  of  non- 
suit should  be  entered.  The  judgment  of  the 
court  is  affirmed,  with  direction  that  plaintiff 
have  leave  to  take  a  judfrment  vacatmg  the 
verdict  and  substituting  a  judgment  of  nonsuit 
when  the  remittitur  la  made  the  judgment  of 
the  court  below.  Barnes  v.  Carter,  120  Ga. 
895,  48  S.  E.  3S7:  Equitable  Manufacturing 
Co.  V.  Davis,  130  Ga.  87,  60  S.  E.  262. 

[Ed.  Note. — ^For  other  cases,  gee  Trial,  Cent 
Dig.  S§  341,  881-387,  389 ;  Dec.  Dig.  <8=»ie8.1 

Error  from  Superior  Court,  Walker  Coun- 
ty;  Moses  Wright,  Judge. 

Action  by  Mrs.  M.  J.  Richardson  against 
J.  A.  J.  Hames.  Judgment  for  defendant 
and  plaintiff  brings  error.  Affirmed,  with 
direction. 

P.  D.  Wright,  of  La  Fayette,  and  W.  M. 
Henry,  of  Rome,  for  plaintiff  in  error.  J.  B. 
Rosser  and  R.  M.  W.  Glenn,  both  of  La  Fay- 
ette, for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed,  with 
direction.  All  the  Justices  concur,  except 
FISH,  0.  J.,  absent  on  account  of  sickness. 


(14S  Ga.  324) 

PARIS  et  aL  ▼.  FARMERS'  &  MERCHANTS' 

BANK. 

FARMERS'   &  MERCHANTS'   BANE  t. 

PARIS  et  aL 

(No.  283.) 

(Supreme  Court  of  Georgia.     April  16,  1915.) 

(Syllaiut  (y  the  Oavrt.) 

1.  EvinEHCK  «=>423— Gttabantt  4=>4— Pbin- 
orPAL  Awn  SuBETT  ^=>Q — Contract. 
.  A  contract,  "For  value  received  I  hereby 
guarantee  payment  of  the  within  note  and  any 
renewal  of  the  same  in  force  and  effect  aa 
against  the  maker  previously  liable  thereon,  and 
hereby  waive  protest,  demand,  and  all  notice  of 
nonpayment  thereof,     signed  by  third   persons 
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and  entered  on  the  back  of  a  promissory  note 
executed  by  an  individual  and  payable  to  a 
named  bank,  was  prima  facie  a  contract  of 
guaranty,  in  contradistinction  to  one  of  surety ; 
and  parol  evidence  was  admissible  to  show  that 
the  persons  signing  as  guarantors  did  so  with- 
out independent  consideration  to  them,  and  that 
the  contract  was  one  of  suretyship.  Baggs  v. 
Funderburke,  11  6a.  App.  793,  74  S.  E.  »37; 
Maril  v.  BosweU,  12  Ga.  App.  41,  45,  76  S.  E. 
773;  Buck  v.  Bank.  104  Ga.  660,  30  S.  B.  872; 
Watters  v.  Hertz,  135  Ga.  814,  70  S.  E.  343; 
Park's  Code,  §§  3538,  3541,  3556. 

[Ed.    Note. — For   other   cases,    see   Evidence, 


Cent.  Dig.  J  J  1957-1065;  Dec.  Dig.  <3=»423; 
Guaranty,  Cent.  Dig.  §1  3-6:  Dec.  Dig.  «=s>4; 
Principal  and  Surety,  Cent.  Dig.  {  6 ;  Dec  Dig. 


2.  RjEFusAi.  OF  New  Tbiai. 

The  issues  made  by  the  pleadings  were  fair- 
ly submitted  under  appropriate  inatructiong. 
Some  of  the  grounds  of  the  motion  for  new  trial 
are  not  approved  by  the  court.  The  evidence 
was  conflicting,  but  authorized  the  verdict  for 
the  plaintiff;  and  none  of  the  assignments  of 
error  are  sufficient  to  require  the  grant  of  a  new 
trial. 

Brror  from  Superior  Court,  MUton  Coun- 
ty;  H.  L.  Patterson,  Judge. 

Action  by  the  Farmers'  &  Merchants'  Bank 
against  O.  N.  Paris  and  others.  Judgment 
tor  plaintiff,  and  defendants  bring  error,  and 
plaintiff  flies  a  cross-bill  of  exception.  Af- 
firmed on  main  bill,  and  cross-bill  dismissed. 

J.  Z.  Foster,  of  Marietta,  and  J.  P.  Brooke, 
of  Alpharetta,  for  Paris  and  others.  Geo.  F. 
Gober,  of  Atlanta,  and  C.  h.  Harris,  of  Cam- 
ming, for  Farmers'  &  Merchants'  Bank. 

ATKINSON,  J.  Judgment  affirmed  on  the 
main  bill  of  exceptions.  Cross-bill  dismissed. 
All  the  Justices  concur,  except  FISH,  C.  J., 
absent  on  account  of  sickness. 


a^  Qa.  403) 

CRAWFORD  T.  CATHBY.    (No.  826.) 
(Supreme  Court  of  Georgia.     April  23.  1915.) 

(Syllabui  iv  the  Court.) 

IiAHDLOBD     AND    TENANT    <S=55,    266— laCASK— 

Option  to  Pubchase— Ljabilitt  toe  Rent. 
The  contract  examined,  and  construed  to  be 
a  lease,  with  an  option  to  the  lessee  to  buy  at  a 
■tipnlated  price,  exercisable  at  the  end  of  the 
lease,  upon  the  lessee's  full  performance  of  the 
lease  contract.  The  stipulated  annual  rent  was 
enforceable  by  distress  warrant. 

FEd.  Note. — For  other  cases,  sop  landlord 
and  Tenant,  Cent.  Dig.  gj  3,  5,  9,  1062-1074; 
Dec  Dig.  <&=»6,  265.] 

Error  from  Superior  <3ourt,  Chattooga 
Connty;  Moses  Wright,  Judge. 

Action  by  Albert  Cathey  against  R.  M. 
Crawford.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

B.  K.  Crawford  and  Albert  Cathey,  on 
November  1,  1913,  entered  Into  a  written  con- 
tract, executed  In  duplicate,  containing,  in 
substance,  the  following  covenants  and  stipu- 
lations: Crawford  hereby  leases  to  Cathey 
for  the  period  of  five  years,  beginning  Nov- 
ember 1,  1913,  and  ending  November  1,  1918, 


certain  .described  land  In  consideration  of 
Ave  annual  payments  to  be  made  by  Cathey 
to  Crawford,  as  follows :  November  1,  1914, 
$342;  November  1,  1915,  $326.80;  November 
1,  1916,  $311.60 ;  November  1,  1917,  $296.40 ; 
November  1,  1918,  $281.20.  Cathey  agrees  to 
accept  and  hold  the  premises  under  the  terms 
of  the  lease,  and  covenants  to  pay  all  taxes, 
Insurance,  assessments,  and  all  other  charg- 
es of  every  kind  which  may  arise  by  opera- 
tion of  law  or  otherwise  against  the  property, 
and  to  make  all  repairs  and  Improvements 
thereon  at  bis  own  expense,  and  to  keep  the 
same  In  a  safe  condition  and  well  cultivated, 
and.  In  the  event  of  Injury  to  or  destruction 
of  any  of  the  buildings  on  the  property,  to 
repair  and  restore  the  same  at  his  own  ex- 
pense. Cathey  covenants  that  he  shall  be 
charged  with  the  custody,  control,  and  man- 
agement of  the  premises,  and  that  Crawford 
shall  In  no  wise  be  charged  with  any  duty  to 
him  or  his  tenants  or  agents,  or  to  the  gener- 
al public,  but  as  to  all  such  persons  Cathey 
shall  be  solely  responslbla  Cathey  cove- 
nants, in  the  event  of  default  In  the  payment 
of  any  note,  to  pay  interest  thereon-  at  the 
rate  of  8  per  cent,  and  to  pay  reasonable 
attorney's  fees  to  Crawford  in  case  any  ac- 
tion to  enforce  his  rights  under  the  lease 
should  be  brought  In  the  event,  of  default 
in  the  payment  of  taxes  or  assessments 
against  the  property  by  Cathey,  or  the  filing 
of  any  lien  against  the  property,  Crawford 
has  the  right  to  take  up  the  same,  though  he 
is  not  bound  to  do  so;  and  such  sum,  togeth- 
er with  interest  thereon  at  8  per  cent  per 
annum  until  paid,  shall  be  Immediately  add- 
ed to  any  sums  due  or  to  become  due  undw 
the  contract,  and  Crawford  shall  be  entitled 
to  recover  the  same  as  he  would  any  other 
sum  due  under  the  contract.  In  the  event 
of  default  in  any  of  the  terms  of  the  lease, 
either  in  the  payments  stipulated  or  any 
other  obligation  thereunder  by  Cathey,  Craw- 
ford shall  thereupon  have  and  be  entitled 
to  exercise  all  the  rights  and  remedies  pro- 
vided for  landlords  under  the  laws  of  Geor- 
gia. On  the  1st  day  of  November,  1918,  Cath- 
ey, his  heirs,  representatives,  or  assigns, 
shall  have  the  right  and  privilege,  in  the 
event  that  he  has  fully  paid  all  sums  due 
under  the  contract  of  lease  and  complied 
with  all  the  other  stipulations,  to  pay  to 
Crawford  the  additional  sum  of  $950,  and 
Crawford  binds  himself,  his  heirs  and  as- 
signs, to  execute  to  Cathey,  his  heirs  and  as- 
signs, a  full  quitclaim  deed  to  the  land  de- 
scribed in  the  contract  Cathey  paid  to 
Crawford  $100,  entered  Into  immediate  pos- 
session of  the  land,  and  cultivated  it  for  the 
year  1914.  He  failed  to  pay  the  note  due 
November  1,  1914,  and  CJrawford  sued  out 
a  distress  warrant  to  collect  the  same. 
Thereupon  Cathey  filed  his  petition  against 
Crawford,  alleging  that  the  contract  was 
one  of  purchase,  and  that  the  relation  of 
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landlord  and  tenant  did  not  exist  by  vlrtae 
thereof;  that  on  the  faith  of  his  contract 
he  had  erected  valuable  improvements  to  the 
extent  of  $100;  that  he  had  never  attorned 
to  Crawford  as  landlord,  and  Crawford  had 
no  right,  ander  the  contract  or  otherwise,  to 
sue  ont  a  distress  warrant ;  and  that  the  levy 
of  the  distress  warrant  upon  his  crop  consti- 
tuted Irreparable  injury.  He  prayed  for  in- 
junction against  the  further  progress  of 
the  distress  warrant  Crawford  filed  an  an- 
swer, alleging  that  Oathey  had  defaulted 
in  the  payment  of  the  rent  stipulated  in  the 
contract;  that  as  landlord  he  had  made  to 
Cathey  certain  advances ;  that  his  right  to 
enforce  payment  of  the  sums  due  him  as 
landlord  exists,  both  under  the  contract  and 
under  the  law.  The  court  granted  an  Inter- 
locutory Injunction  against  Crawford,  and 
this  is  the  Judgment  to  which  exception  is 
taken. 

J.  M.  Bellah,  of  SummerviUe,  for  plain- 
tiff in  error.  Graham  Wright  and  Denny  & 
Wright,  all  of  Rome,  for  defendant  in  error. 

EVANS,  P.  3.  (after  stating  the  facts  as 
above).  Courts  do  not  make  contracts  for 
parties.  Where  a  written  contract  is  plain 
and  unambiguous,  it  is  the  only  evidence  of 
what  the  parties  Intended  and  understood  by 
it  No  issue  is  raised  In  the  pleadings  that 
the  written  contract  did  not  express  the  in- 
tention and  purpose  of  the  parties  to  it  The 
rights  of  the  parties  primarily  depend  upon 
a  construction  of  their  contract  as  creating 
the  relation  of  vendor  and  vendee  or  that  of 
landlord  and  tenant  It  seems  to  be  a  rule 
of  all  but  universal  application  that  a  pro- 
vision in  an  instrument  of  lease,  giving  the 
lessee  an  option  to  purchase  the  reversion 
in  the  premises,  should  he  so  desire,  in'  no 
way  afFects  the  relation  of  landlord  and  ten- 
ant, or  the  latter's  liability  for  rent  2  Tif- 
fany, Landlord  and  Tenant,  |  256.  The  par- 
ties designated  their  contract  as  one  of  lease. 
They  expressly  stipulated  that  the  lessor 
should  have  all  the  rights  and  remedies  pro- 
vided for  landlords  under  the  laws  of  this 
state.  The  consideration  of  the  five  annual 
payments  was  the  right  to  occupy  and  use 
the  land.  The  parties  seem  to  have  been 
careful  that  the  relation  of  landlord  and  ten- 
ant should  not  be  converted  into  that  of 
vendor  and  vendee,  pending  the  continuance 
of  the  lease  contract  An  option  to  purchase 
was  given  to  the  lessee  at  the  end  of  his 
tenancy,  upon  condition  that  he  had  made  his 
annual  payments  and  performed  bis  obllga- 


tlons  In  tenns  of  the  contract  A  contract 
very  similar  to  this  was  before  the  court  in 
CUfTord  V.  Gressinger,  96  Ga.  789,  22  S.  & 
899.  In  that  case  it  was  held  that  upon  the 
tenant's  failure  to  pay  the  stipulated  rent  for 
any  year  when  it  became  due,  it  was  the 
right  of  the  landlord  to  sue  out  a  warrant 
under  the  Code  for  bis  summary  ejection, 
and  also  to  distrain  for  the  rent.  We  think 
the  ruling  in  that  case  compels  a  construction 
that  the  contract  between  the  parties  in  this 
case  was  a  lease  with  an  option  to  buy,  and 
that  the  landlord  was  entitled  to  enforce  the 
collection  of  his  rent  by  distress  warrant 

Counsel  for  the  defendant  in  error,  in  their 
brief,  place  great  reliance  on  the  case  of 
Lytle  V.  Scottish-American  Mortgage  Com- 
pany, 122  6a.  458,  50  S.  B.  402,  as  demand- 
ing a  construction  that  the  cohtract  in  this 
case  created  the  relation  of  vendor  and  ven- 
dee. In  the  Lytle  Case  the  parties  tliereto 
characterized  their  contract  as  a  "land  ccm- 
tract."  That  contract  called  for  10  payments, 
aggregating  $1,260,  designated  as  purchase 
money,  and  10  payments,  aggregating  $2,750, 
designated  as  rental,  and  provided  that  upon 
the  payment  of  these  sums  conveyances  In 
fee  should  be  executed ;  and  it  was  held  that 
such  contract  created  the  relation  of  vendor 
and  vendee,  and  not  that  of  lessor  and  les- 
see. The  distinction  between  the  contract  in 
that  case  and  the  one  under  consideration 
is  obvious.  In  the  former  the  person  &xx- 
tracting  for  the  land  contracted  to  pay  a  cer- 
tain amount  as  purchase  money  and  a  cer- 
tain amount  as  rent,  and,  after  obtaining 
possession,  made  payments  of  both  purchase 
money  and  rent  installments.  The  landown- 
er claimed  a  forfeiture  on  account  of  a  fail- 
ure to  make  these  payments  under  the  terms 
of  the  contract,  and  the  issues  in  that  case 
revolved  around  the  etTort  to  declare  a  for- 
feiture. In  the  instant  case,  according  to 
the  contract,  no  money  was  contracted  to 
be  paid  to  the  landlord  as  purchase  money. 
The  tenant  was  given  an  option  to  buy  at  the 
expiration  of  the  lease  contract  On  the  in- 
terlocutory hearing  no  evidence  waB  intro- 
duced except  the  written  contract  between 
the  parties,  and  the  case  was  heard  upon  this 
evidence  and  the  pleadings,  ^le  plaintiff 
in  error,  having  the  right  to  enforce  his 
claim  of  rent  against  the  tenant  by  distress 
warrant,  it  was  error,  in  the  absence  of  any 
other  equitable  consideration,  to  en]<dn  its 
enforcement 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account  of 
slcknesB. 
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(16S  N.  C.  375) 

STATE  ▼.  ALLISON.    (No.  465.) 

(Sopreme  Court  of  North  Carolina.     May  12, 
1915.) 

L  CBrniKAi,  Law  «=>741— Tbiaj>-Jubt  Quks- 

TI0N8. 

The  weight  and  anffidency  of  the  testimony 
li  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  |{  1138,  1221, 17^,  1T13, 1716, 1717, 
1727,  1728;   Dec.  Dig.  «=>741.] 

2.  BtTROUlBY  ^=s»41— PkOSECUTION— EviDKNOt 
— SUFPICIBNCT. 

In  a  prosecntion  for  burglary  in  the  first 
degree,  evidence  held  suflScient  to  warrant  con- 
viction. 

[Kd.  Note. — For  other  cases,  see  Burglary, 
Cent  Dig.  ||  94-103,  109 ;  Dec.  Dig.  <e=»41.] 

Appeal  from  Superior  Court,  Iredell  County. 
Abe  Allison  was  convicted  of  burglary  tn 
the  tlrst  degree,  and  he  appeals.    Affirmed. 

The  prisoner  was  convicted  of  burglary  In 
the  first  degree,  and  sentenced  to  be  electro- 
cuted, and  from  the  Judgment  pronounced 
against  Mm  appeals.  The  prisoner  requested 
his  honor  to  instruct  the  jury  that  the  evi- 
dence was  not  sofBdent  to  Justify  a  convlc- 
Uon,  and  that  the  Jury  must  return  a  ver- 
dict of  not  guilty,  which  was  refused,  and 
the  prisoner  excepted,  and  this  Is  the  only 
exertion  presented  by  the  appeal.    .  * 

W.  D.  Turner,  of  Statesville,  for  appellant. 
T.  vr.  Blckett,  Atty.  Gen.,  and  T,  H.  Calvert, 
Asst  Atty.  Gen.,  for  the  State. 

ALLEN,  J.  The  evidence  establishes  the 
fact  that  the  crime  charged  In  the  bill  of  in- 
dictment was  committed,,  that  is,  that  some 
one  broke  and  entered  the  dwelling  house  of 
the  prosecutrix,  then  actually  occupied  as  a 
(Bleeping  apartment,  In  the  nighttime,  with 
intent  to  commit  a  felony;  and  the  only  de- 
batable question  raised  by  the  prayer  for 
instruction  is  whether  there  Is  evidence  which 
ought  to  have  been  submitted  to  the  Jury 
that  the  prisoner  is  the  perpetrator  of  the 
crime. 

[1,2]  The  evidence  is  not  satisfactory,  and 
several  of  the  circumstances  relied  upon  to 
prove  gnllt  are  consistent  with  innocence, 
but  we  cannot  say  that  there  was  no  evidence 
for  the  consideration  of  the  jury.  As  was 
said  In  State  v.  Hawkins,  155  N.  O.  470,  71 
8.  E.  328,  quoting  from  State  v.  White,  89  N. 
C.464: 

"It  is  well-settled  law  that  the  court  must  de- 
cide what  is  evidence,  and  whether  there  is  any 
evidence  to  be  submitted  to  the  jury  pertinent  to 
an  issue  submitted  to  them.  It  is  as  well  settled 
that,  if  there  is  evidence  to  be  submitted,  the 
jury  mast  determine  its  weight  and  effect" 

And  again,  when  speaking  of  drcnmstanc- 
es  relied  on  by  the  state: 

"The  court  cannot,  however,  decide  that  they 
•re  true  or  false;  this  is  for  the  jury:  but  it 
must  decide  that,  altogether,  they  make  some 
evidence  to  be  submitted  to  the  jury." 

The  prisoner  Is  a  negro  man,  and  the  evi- 
dence Introduced  by  the  state  tends  to  prove 


that  the  crime  was  committed  by  a  negro, 
because  the  prosecutrix  testified  that  when 
she  was  awakened  by  feeling  the  hand  of 
some  one  upon  her  person  she  threw  up  her 
hand,  and  it  fell  on  the  head  of  a  negro ;  that 
the  prisoner  lived  within  260  steps  of  the 
home  of  the  prosecutrix,  and  no  other  negro 
lived  nearer  than  2  mll^s;  that  the  prosecu- 
trix is  a  married  woman;  that  her  husband 
had  been  away  from  home  for  several  days, 
and  she  was  alone,  except  she  had  with  her 
three  small  children,  the  oldest  five  years  of 
age;  that  the  prisoner  knew  these  facts; 
that  on  Saturday  before  the  crime  was  com- 
mitted the  prisoner  was  at  the  home  of  the 
prosecutrix  and  spoke  of  the  fact  that  her 
husband  was  away,  saying  that  he  ought  not 
to  go  away  and  leave  the  prosecutrix  there, 
and  that  it  was  real  dangerous  and  too  lone- 
some ;  that  he  said  this  three  or  four  times ; 
that  on  the  afternoon  before  the  crime  was 
committed  the  prisoner  went  to  the  home  of 
the  prosecutrix  three  times,  once  at  2  o'clock 
to  get  apples,  again  at  4  o'clock  to  carry  the 
mall,  and  at  5  o'clock  to  get  water  from  the 
well;  that  he  had  never  gotten  water  from 
th«  well  before,  and  used  water  from  a  spring 
near  his  house;  that  when  the  prosecutrix 
was  awakened  on  the  night  the  crime  was 
committed,  by  finding  some  one  In  her  room, 
she  ran  from  the  house  screaming,  going  in 
the  direction  of  the  house  of  the  prisoner,  and 
when  about  halfway  between  the  two  houses 
she  stepped  in  a  ditch  and  screamed  again; 
that  the  prisoner,  dressed  in  his  night  clothes 
and  barefooted,  then  came  to  her,  coming 
from  the  bushes  and  from  the  sonth,  his  home 
being  towards  the  north ;  that  the  prosecutrix 
asked  him  why  he  waited  so  long  before  com- 
ing to  her  and  he  said  he  waited  to  load  his 
gun ;  that  he  had  no  gun  with  him ;  that  the 
wife  of  the  prisoner  then  joined  them,  and  he 
and  she  went  with  the  prosecutrix  to  her 
home  for  the  purpose  of  getting  her  chil- 
dren ;  that  when  they  reached  the  home  they 
looked  for  tracks  under  the  window,  and 
found  one  which  was  a  barefoot  track ;  that 
tile  defendant  said  there  are  tracks,  and  the 
one  who  made  them  had  on  shoes ;  that  there 
was  also  a  barefoot  track  on  a  shirtwaist 
which  bad  been  left  on  the  floor  In  the  room 
where  the  prosecutrix  was  sleeping;  that 
the  prisoner  and  his  wife  went  with  the  pros- 
ecutrix to  the  home  of  a  neighbor ;  that  the 
prisoner  said  to  this  neighbor  on  that  night 
that  he  was  glad  that  he  was  at  his  home, 
or  the  crime  wonld  have  been  laid  on  him; 
that  there  was  a  barefoot  track  under  the 
window  through  which  the  person  who  com- 
mitted the  crime  entered  the  house ;  that  the 
foot  of  the  prisoner  was  placed  in  this  track, 
and  It  fitted  exactly;  that  there  was  a  path 
leading  from  the  direction  of  the  home  of  the 
prosecutrix  to  the  back  door  of  the  defend- 
ant's hotise;  that  there  were  tracks  of  bare 
feet  along  this  path   which   Indicated   that 
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they  were  made  by  8ome  one  running;  that 
the  foot  of  the  prisoner  was  placed  In  one  of 
these  tracks,  find  it  fitted  exactly,  and  these 
tracks  were  followed  to  the  prisoner's  house ; 
that  the  prisoner  told  a  witness  the  course 
he  went  when  he  found  the  prosecutrix  at 
the  ditch,  and  no  tracks  could  be  found  along 
this  course ;  that  the  prisoner  appeared  to  be 
excited  and  nervous.  There  are  other  cir- 
cumstances which  are  favorable  to  the  pris- 
oner, and  which  Indicate  that  he  was  endeav- 
oring tO'  assist  and  protect  the  prosecutrix, 
but  It  Is  not  necessary  to  consider  these,  as 
the  sole  Inquiry  for  us  Is  whether  there  was 
any  evidence  which  ought  to  have  been  sub- 
mitted to  the  Jury. 

We  have  considered  the  record  with  the 
care  which  the  Importance  of  the  issue  de- 
mands, and,  being  of  opinion  that  there  is 
evidence  of  the  guilt  of  the  prisoner,  the 
Judgment  is  afflrraed. 

No  error. 


(169  N.  c.  39) 

ATLANTIC  FRUIT  DISTRIBUTORS,  Inc., 
V.  FOSTER  et  aL     (No.  368.) 

(Supreme  Court  of  North  Carolina.     May  6, 
1915.) 

1.  Sales  .«=>358— Action  fob  Pbice— Ship- 
ment OF  Bananas— Evidence. 

Where,  in  a  seller's  action  for  the  price  of 
a  car  load  of  bananas,  the  defense  was  Uiat  the 
bananas  were  damaged  en  route  through  plain- 
tiff's failure  to  properly  load  and  ventilate  the 
car,  and  plaintiff's  witness  testified  that  the  car 
liad  been  given  a  certain  amount  of  heat,  de- 
fendant's evidence  that  it  was  not  the  custom 
of  the  trade  in  shipping  bananas  to  give  a  car 
beat  before  it  was  moved  was  properly  admitted. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  SS  1049-1055;    Dec.  Dig.  «=»35a] 

2.  Appeal  and  Ebrob  <S=>1050  —  Habmusss 
Ebbob — ^Admission  of  Evidence. 

In  such  case  the  admission  of  evidence  as 
to  what  the  duties  of  a  messenger  would  have 
been  had  one  accompanied  the  car,  if  error,  was 
harmless,  where  the  evidence  showed  that  no 
messenger  accompanied  the  car. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  jig  1068,  1069,  4153-415T, 
4168;    Dec.  Dig.  «=1050.] 

3.  Sales  <8=>150  —  Shipment  of  Bananas  — 
Liability  fob  Pbice. 

Where  the  seller  of  a  car  load  of  ban'anaa 
selects  the  car  and  packs  the  bananas  for  ship- 
ment, but  falls  to  exercise  the  precautions  usual 
to  the  trade,  and  by  reason  thereof  the  bananas 
arrive  in  a  damaged  and  unmerchantable  con- 
diticm,  the  buyer  is  not  liable  for  the  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §1  350,  351,  354-356;    Dec  Dig.  <S^150.] 

4.  Tbial  ®=3295— Instbuctions — Conbteuing 
togetmeb. 

Where,  in  an  action  for  the  price  of  a  ship- 
ment of  bananas,  the  defense  was  that  the  ba- 
nanas were  damaged  en  route,  and  the  entire 
charge  was  a  clear  expression  of  the  law  as  to 
the  rights  of  the  buyer  and  seller  and  the  sell- 
er's duty  in  preparing  the  bananas  for  shipment, 
error  in  addmg  language,  the  meaning  of  which 
was  not  clear,  to  an  instruction  that,  if  the 
seller  performed  the  contract  as  agreed,  he  could 
recover,  but  that,  if  he  failed  to  comply  with 


the  contract,  be  could  not  recover,  wai  barm- 
less. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  811  703-717;  Dec.  Dig.  <8=>295.] 

Appeal  from  Superior  Court,  Guilford 
(Jounty;  Devln,  Judge. 

Action  by  the  Atlantic  Fruit  Distributors, 
Incorporated,  against  John  R.  Foster  and 
Others,  trading  as  Foster  &  Caveness.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
No  error. 

The  action  was  brought  to  recover  $259.32, 
the  price  of  a  car  load  of  bananas  which  the 
plaintiff  alleges  it  had  sold  to  the  defend- 
ants.   The  following  was  the  Issue: 

"Are  the  defendants  indebted  to  the  plaintiff, 
and,  if  so,  in  what  amount?  Answer:  Noth- 
ing.'' 

C.  L.  Sbuplng.  of  Greensboro,  for  appel- 
lant. Chas.  A.  Hines,  of  Greensboro,  for  ap- 
pellees. 

BROWN,  J.  The  evidence  tends  to  prove 
tbat  on  tbe  2l8t  of  February,  1914,  tbe  plain- 
tiff and  defendants  entered  into  a  contract 
for  tbe  sale  of  a  car  load  of  bananas  for  the 
earn  of  $259.32.  The  defendants  adnoltted 
the  purchase,  but  alleged  that  under  tbe 
terms  of  the  contract  the  bananas  were  to 
bave  been  shipped  from  Baltimore  properly 
loaded  and  packed,  and  that  the  plaintiff 
agreed  to  protect  the  shipment  through  to 
Greensboro,  either  by  messenger,  or  by  hav- 
ing the  car  properly  ventilated.  The  defend- 
ants alleged  that  the  car  was  improperly 
loaded  and  not  ventilated ;  that  all  the  vents 
were  closed,  in  consequence  of  which  the  ba- 
nanas became  overheated  en  route,  and 
when  they  arrived  in  Greensboro  they  were 
overripe,  decaying,  and  not  in  a  merchanta- 
ble condition. 

[1, 2]  We  will  notice  only  snch  assignments 
of  error  as  are  commented  on  in  the  plain- 
tlCTs  brief.  The  plaintiff  excepted  because 
bis  honor  permitted  the  witness  Foster  to 
testify  that  in  shipping  bananas  it  is  not  the 
custom  of  the  trade  to  give  a  car  heat  before 
It  is  moved,  and  also  in  permitting  the  same 
witness  to  testify  what  tbe  duties  of  a  mes- 
senger were,  had  one  accompanied  this  car. 

Tbe  plaintlCTs  witness  De  Giorgio  had  tes- 
tified that  the  car  had  been  given  a  certain 
amount  of  heat.  It  was,  therefore,  compe- 
tent for  the  defendants,  in  order  to  contro- 
vert this  testimony,  to  show  If  they  could  by 
one  familiar  with  the  trade  and  the  packing 
and  shipping  of  bananas,  that  it  was  not  cus- 
tomary to  give  bananas  heat  17  Gyc.  p.  75 ; 
Vkigmore  on  Evidence,  i  2053. 

As  to  the  other  exception,  we  regard  that 
as  utterly  immaterial,  as  to  what  a  mes- 
senger's duties  were;  since  the  evidence 
shows  that  no  messenger  accompanied  the 
car. 

[S]  The  plaintiff  excepts  to  the  following 
part  of  his  honor's  charge: 
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"Or,  if  you  find  that  the  plaintiff  undertook 
to,  and  did,  select  the  car,  and  packed  the  banan- 
as for  shipment,  and  you  further  find  that  the 
plaintiif  failed  to  exercise  the  precautions  usual 
to  the  trade  in  the  shipment  of  bananas,  and 
you  find  that  by  reason  of  such  failure  the 
bananas  arrived  in  damaged  condition,  and  the 
fruit  was  unmerchantable,  if  you  find  those 
to  be  the  facts,  the  defendant  would  not  be  lia- 
ble for  this  shipment  of  bananas,  and  you  would 
answer  the  issue  'No'  or  'Nothing.' " 

The  charge  seems  to  be  in  accordance  with 
the  recognized  principles  of  law  regulating 
the  duty  of  the  seller  in  preparing  goods  for 
shipment. 

lu  25  A.  &  B.  Ency.  (2cl  Ed.)  at  page  1072, 
it  is  said: 

"It  is  the  seller's  duty  to  prepare  the  goods 
for  shipment  and  to  deliver  them  to  the  carrier 
in  a  merchantable  condition,  and  in  delivering 
to  a  carrier  he  must  tal<e  the  usual  precautions 
for  insuring  a  safe  delivery  to  the  buyer,  and 
for  holding  the  carrier  liable  in  case  of  loss  or 
damage."  Benj.  on  Sales  (16  Am.  Ed.)  §  693; 
Hull  V.  Robinson,  10  Exch.  342 ;  Finn  v.  Clark, 
12  Allen  (Mass.)  522. 

[4]  The  plalntiS  excepts  to  the  following 
Instructions: 

"If  you  find  they  performed  the  contract,  as 
agreed  upon,  and  tnat  they  delivered  the  amount 
that  was  called  for  in  the  order,  they  would 
be  entitled  to  recover  the  contract  price  there- 
t>f.  If  they  failed  to  comply  with  their  con- 
tract, the  plaintiS  would  not  be  entitled  to  re- 
cover anything.  There  is  one  view  of  it— I 
don't  know;  there  is  no  evidence  to  support 
that — but  whether  a  partial  compliance  of  it, 
that  is,  as  to  quantity  of  goods  on  the  car;  but 
1  do  not  recall  any  evidence  as  to  the  quantity 
thereon,  except  the  testimony  in  behalf  of  the 
plaintiff  that  it  was  $259.32." 

As  there  can  be  no  complaint  to  the  gen- 
eral Instruction  in  the  first  part  of  this 
charge,  the  error  complained  of  must  be  in 
the  language  used  in  the  last  five  lines  of  it. 
The  language  is  not  very  explicit,  but  it  is 
evidently  harmless.  The  entire  charge  is  a 
clear  expression  of  the  law  as  bearing  upon 
the  rights  of  the  vendor  and  vendee,  and  the 
duty  resting  upon  the  former  in  regard  to 
the  preparation  of  the  bananas  for  Shipment 

The  case  was  made  to  depend  upon  the 
question  as  to  whether  the  plaintiff  perform- 
ed the  contract  on  its  part  If  the  plaintiff 
failed  to  do  so,  then,  if  the  bananas  arrived 
at  Greensboro  in  the  condition  described  by 
some  of  the  witnesses  for  the  defendant,  and 
such  condition  arose  from  a  failure  of  the 
plaintiff  to  perform  the  contract  upon  its 
part,  then  it  is  plain  that  the  defendants 
were  not  required  to  accept  the  fruit,  and 
could  not  be  held  liable  for  the  contract 
price. 

No  error. 


(VS»  N.  C.  260) 

ANTHONY  V.  POAG.     (No.  441.) 

(Supreme   Court  of  North   Carolina.     May  5, 
1915.) 

APPEAL  AND    EBROB   ®=>1067— HabMLESS    EB- 

ROB— Failube  to  Instbuct. 

Where,  in  an  action  for  injuries  in  a  col- 
lision with  an  automobile,  the  facts  that  short- 


ly after  the  accident  defendant  showed  con- 
cern for  plaintiff's  condition,  left  money  at  a 
drug  store  for  him,  and  took  steps  to  have  him 
presently  conveyed  to  his  home,  were  brought 
out  on  cross-examination  of  plaintiff,  failure  to 
charge  that  defendant's  conduct  could  not  be 
considered  on  the  issue  of  his  negligence  was  not 
prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4229;    Dec.  Dig.  <8=>1067.] 

Appeal  from  Superior  Court,  Gaston  Coun- 
ty ;  Shaw,  Judge. 

Action  by  Frank  Anthony  against  J.  Ed- 
gar Poag.  Prom  a  judgment  for  plaintifT, 
defendant  appeals.    Affirmed. 

There  were  facts  in  evidence  tending  to 
show  that  in  May,  1911,  plaintiff,  driving  a 
one-horse  wagon  in  the  town  of  CherryviUe, 
was  injured  by  reason  of  negligence  on  the 
part  of  defendant,  operating  an  automobile 
on  the  streets  of  the  town.  There  was  evi- 
dence on  part  of  defendant  that  he  was  not 
negligent  and  fui-ther  that  plaintiff's  Injury 
was  properly  attributable  to  his  own  neg- 
ligence in  the  way  he  endeavored  to  alight 
from  ills  wagon  at  the  time  of  the  occurrence. 
On  the  three  ordinary  issues,  in  actions  of 
this  character,  there  was  verdict  for  plain- 
tiff. Judgment  and  defendant  excepted  and 
appealed. 

Mangum  &  Woltz,  of  Gastonia,  for  appel- 
lant 


PER  CURIAM.  The  issue  as  to  defend- 
ant's liability  for  plaintiffs  Injury  was  large- 
ly one  of  fact;  and,  the  jury  having  accepted 
plaintilTs  version  of  the  occurrence,  an  ac- 
tionable wrong  Is  established,  and  we  find  no 
sufficient  reason  for  disturbing  the  result. 
There  were  facts  In  evidence  tending  to 
show  that  shortly  after  the  occurrence,  de- 
fendant had  shown  concern  for  plaintiff's 
condition,  had  left  $5  at  a  drug  store  for  bim, 
and  taken  steps  to  have  him  presently  re- 
moved to  his  (plaintiffs)  home,  and  it  was 
chiefly  urged  for  error  that  the  court  failed 
to  charge,  as  requested  by  defendant  that 
this  conduct  should  not  be  considered  on  the 
issue  of  negligence.  While  the  prayer  may, 
as  a  general  rule  and  on  this  record,  embody 
a  correct  general  proposition,  we  do  not 
think  the  action  of  the  court  concerning  it 
should  be  held  for  reversible  error,  .for  the 
reason  that  we  are  utterly  unable  to  see  that 
the  evidence  was  used  to  defendant's  prej- 
udice, or  that  it  in  any  way  affected  the  re 
suit  As  a  matter  of  fact  the  kindness  of 
the  defendant  in  procuring  a  physician  for 
plaintiff,  was  brought  out  on  the  cross-ex- 
amination of  plaintiff  by  defendant's  counsel, 
and  the  considerate  conduct  of  his  client  was 
no  doubt  used  to  full  advantage  in  the  dis- 
cussion of  the  issue.  It  was  for  this  reason, 
probably,  the  court  ignored  the  prayer  for  In- 
structions, and,  in  doing  so,  we  are  unable  to 
see   that  prejudicial   error   was   committed. 
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After  giving  the  matter  very  careful  consld- 
eratlon,  we  are  of  opinion  that  the  Judgment 
should  be  affirmed ;  and  It  Is  so  ordered. 
No  error. 

(U>  N.  a  74) 

MOORE  ▼.  CURTIS.     (No.  489.) 

(Supreme  Court  -of  North  Carolina.    Sf  ay  5, 
1916.) 

1.  JuDGMEifT  *=»681— Rbs  JtJDiCATA  — Title 
TO  Land. 

Where  ejectment  between  the  predecessors 
in  title  of  plaintiff  and  defendant  had  resulted 
in  judgment  adverse  to  defendant's  predecessors, 
he  was  estopped  to  claim  under  any  chain  of 
title  originating  previous  to  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  i  1202;  Dec.  Dig.  <8s9681.] 

2.  Adverse    Possession    «=41— Duratiok— 
Tacking  of  I ntebests— Statute. 

Where  defendant  in  ejectment  held  nnin- 
terrupted  adverse  possession  of  land  through 
himself  and  his  grantor  for  40  years,  exercising 
dominion  over  the  tract  as  owner,  claiming  with- 
out protest  or  interruption  from  the  plaintiff  or 
those  under  whom  the  plaintiff  claimed,  defend- 
ant acquired  title  under  Revisal  1905,  g  3S3, 
providing  that  no  action  for  the  recovery  of  real 

Property  shall  he  maintained  unless  the  plaintiff 
ad  possession  within  20  years. 
[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  Sg  184-206;    Dec.  Dig.  «=> 
41.] 

3.  Advebse  Possession  €=>16  —  Untillable 
Land — Evidence. 

Where  defendant  in  ejectment  and  his  gran- 
tor fenced  a  tract  of  untillable  land,  used  it  as 
a  pasture,  and  took  timber,  bam  lumber,  and 
firewood,  such  use  was  evidence  of  adverse  pos- 
session to  go  to  the  jury  on  the  question  of 
whether  defendant  had  title  thereby. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §ji  82-89;   Dec  Dig.  <8=»10.] 

4.  Judgment  ®=>617  — Res  Judicata  — De- 
FEN8KS  Barbed. 

Judgment  in  ejectment  against  defendant's 
predecessor  in  title  did  not  estop  such  defend- 
ant from  setting  up  title  by  adverse  possession, 
secured  through  the  continued  possession  of 
himself  and  grantor,  since  the  rendition  of  such 
judgment. 

[Ed.  Note. — For  other  casps,  see  Judgment, 
Cent  Dig.  U  1062,  1130, 1134;  Dec.  Dig.  «=> 
G17.] 

Appeal  from  Superior  Court,  Claldwell 
County;    Harding,  Judge. 

Action  by  D.  P.  Moore  against  B.  P.  Cur- 
tis. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

W.  C.  Newland  and  Edmund  Jones,  both  of 
Lenoir,  for  appellant  Squires  &  Whlsnant 
and  M.  N.  Harsbaw,  all  of  Lenoir,  for  appel- 
lee. 

CLARK,  O.  J.  The  land  in  controversy 
contains  about  an  acre,  and  It  seems  Is  bro- 
ken and  too  rough  for  cultivation,  and  valua- 
ble only  for  what  timber  grows  upon  it  and 
as  a  woods  pasture  for  stock  on  adjoining 
land.  Both  the  plaintiff  and  defendant  claim 
under  grants  from  the  state  and  mesne  con- 
veyances. The  plaintiff  claims  under  a  grant 
to  his  father,  Richmond  Moore,  issued  April 


16,  1873,  and  conveyance  to  plaintUf  by  deed 
April  24,  1912.  The  defendant  claims  under 
a  grant  to  Thomas  Henderson  Issued  October 
11,  1783,  upon  an  entry  taken  out  by  Gov. 
Alexander  Martin,  and  mesne  conveyances 
down  to  defendant.  The  question  at  issue  in 
this  action  is:    Which  has  the  better  title? 

There  is  testimony  that  the  defendant  and 
those  under  whom  he  claims  have  been  la 
possession  of  the  small  tract  in  dispute  for 
more  than  20  years  before  the  beginning  of 
this  action,  and  the  plaintiff  has  not  bad 
seisin  of  the  land  In  dispute  within  20  years, 
unless  the  possession  of  the  defendant  was 
the  possession  of  the  plaintiff,  by  estoppel,  as 
was  held  by  the  court. 

There  was  an  action  In  1873  by  Jesse 
Moore,  under  whom  the  defendant  claims, 
against  Richmond  Moore,  the  grantor  of  the 
plaintiff,  putting  in  controversy  the  title  to 
the  land  now  in  dispute,  and  at  September 
term,  1873,  the  cause  was  referred  to  an  ar- 
bitrator, whose  award  was  to  be  a  rule  of 
court.  Such  award  was  filed  at  spring  term, 
1874,  of  Caldwell,  and  by  this  award  the 
line  in  controversy  was  determined  as  now 
claimed  by  the  plaintiff. 

[1 , 2]  We  need  not  consider  the  objections 
raised  by  the  defendant  to  the  regularity  of 
that  proceeding,  for,  conceding  that  it  was 
regular  In  all  respects,  it  was  an  estoppel  of 
that  date,  and  the  defendant  cannot  claim 
under  any  chain  of  title  reaching  beyond  the 
Judgment  entered  In  1874.  To  that  extent  it 
is  an  estoppel.  But  there  is  evidence  here 
of  uninterrupted  adverse  possession  of  the 
land  by  the  defendant  and  his  grantor,  ex- 
erdslng  dominion  of  8B  owner  over  the  locus 
in  quo,  claiming  It  as  bis  own  without  pro- 
test or  interruption  from  the  plaintiff  in 
this  action,  or  those  under  whom  he  claims. 
Taking  this  evidence  as  true,  the  defendant 
has  acquired  a  new  estate  by  disseisin  ac- 
quiesced in  for  40  years  by  the  plalntifC 
Such  new  estate  can  thus  be  acquired.  Call 
V.  Dancy,  144  N.  C.  497,  67  S.  E.  220. 

[S]  There  was  evidence  that  the  defend- 
ant  and  bis  grantor  fenced  up  the  locus 
in  quo,  used  it  as  a  pasture,  and  got  timt>er 
from  it,  tmrn  lumber,  and  firewood.  The 
land  being  unfit  for  cultivation,  such  use 
of  it  was  evidence  of  adverse  possession 
which  should  have  been  submitted  to  the 
jury,  for  it  was  evidence  of  an  appropriation 
of  the  land  for  the  purposes  for  whdch  it 
was  best,  if  not  solely,  adapted.  If  the  jury 
had  passed  upon  the  question  and  found  that 
such  possession  was  adverse  and  continuous 
for  more  than  20  years  prior  to  the  begin- 
ning of  this  action,  the  plaintiff  could  not 
recover.    Rev.  g  383. 

[4]  The  court  below,  however.  Instructed 
the  jury  that,  in  view  of  the  finding  of  the 
jury  to  the  third  Issue  (1.  e..  that  the  li^e  had 
been  established  by  the  proceeding  and  Judg- 
ment In  1874),  the  court  held,  as  a  nmtter  of 
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law,  that  the  Jury  should  respond  to  Issnes 
€  and  7  (which  the  jury  had  left  unanswered) 
that  the  defendant  had  not  been  in  posses- 
■lon  of  the  land  under  colorable  title  for  7 
years  next  preceding  the  commencement  of 
this  action,  nor  bad  held  it  adversely  for 
more  than  20  years  prior  to  the  commence- 
ment of  this  action. 

The  court  evidently  was  of  opinion  that 
the  proceeding  in  1874  having  adjudicated 
and  settled  the  line,  as  between  the  parties 
imder  whom  the  plaintiff  and  defendajit  re- 
spectively claim,  such  adjudication  was  an 
estoppel,  and  that  the  defendant  could  not 
set  up  possession  since  contrary  thereto,  how- 
ever long  continued.  The  evidence  of  such 
possession  should  have  been  submitted  to  the 
Jury. 

Error. 


aC9  N.  C.  963) 

STATE  V.  TRULL.     (No.  428.) 

(Sopreme  Court  of  North  Carolina.     May  6, 
1915.) 

X.  HoiacioK  ®=32S8— Tbiai^Instbuctions. 

In  a  prosecutioii  for  murder,  where  the  al- 
leged motive  was  robbery,  and  the  court  bad 
correctly  charged  that  the  state,  which  relied 
on  circumstantial  evidence,  was  bound  to  es- 
tablish each  essential  fact  beyond  a  leasonable 
doubt,  the  refusal  of  a  requested  charge,  that 
the  state  must  satisfy  the  jury  that  deceased 
had  the  amount  of  money  found  on  the  person 
of  accused,  and  that  such  money  was  the  identi- 
cal money  that  deceased  had,  was  proper,  for 
the  prosecution  was  not  for  robbery,  and,  if  it 
had  been,  the  exact  identity  of  the  money  need 
not  have  been  established. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  694;  Dec.  Dig.  «=>289.] 

2.  CsnuNAi,  Law  (S=9784  — Instbuctions  — 

ClBCUMSTANTIAL  EVJDENCB. 

Where  the  state  relied  on  circumstantial 
evidence  to  show  that  accused  murdered  de- 
ceased and  took  his  money,  but  there  was  no 
aeries  of  interrelated  circumstances,  the  refusal, 
of  a  request  that,  where  circumstantial  evi- 
dence is  relied  upon,  each  circumstance  depends 
npon  the  truth  of  the  preceding  one  and  the 
chain  is  no  stronger  than  its  weakest  link,  was 
proper. 

[£d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1883-1888,  1922,  1960;  Dec. 
Dig.  «=»784.] 

8.  CiUMinAi.   Law    «=>829— TbiaI/— Inbtbuo- 
TiONS  Alseady  Given. 

Where  it  was  charged  that  the  circumstanc- 
es relied  upon  should  exclude  every  conclusion 
except  that  of  guilt,  the  refusal  of  a  request 
that  where  circnmstautial  evidence  is  wholly 
relied  on,  the  circumstances  must  be  so  clear 
and  convincing  as  to  point  unerringly  ta  the 
guilt  of  accused  and  exclude  every  possibility 
of  innocence,  was  proper. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,   Cent  Dig.  {  2011;   Dec.   Dig.  <8=>829.] 

4.  Cbimikal  Law  «=>855— Custody  of  Jo- 
BT— Sefabahoit. 

In  a  capital  case,  it  is  not  improper  to  al- 
low the  jurors  to  sleep  in  several  adjoining 
rooms,  all  being  on  the  same  floor  and  sepa- 
rated from  the  rest  of  the  hotel;  nor  will  it 


work  a  reversal  that  Jurors  asked  bell  boys  for 

water. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  204S-2053;  Dec.  Dig.  «» 
855.] 

6.  Cbhunai.  Law  «s>926— New  Tbial— Con- 

DVOT  or   JUBT. 

Where  accused  was  in  no  way  harmed  by 
the  jurors  sleeping  in  adjoining  rooms  and  re- 
questing the  bell  boy  to  bring  them  ice  water, 
he  was  not  entitled  to  a  new  trial  on  that 
ground. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  iS  2238-2247,  2250 ;  Dec.  Dig. 
©=925.] 

6.  Cbihinal  Law  «=»911— New  TbiaI/— Veb- 

DICT. 

Where  the  circumstances  merely  put  sus- 
picion  on   a  verdict   the   granting  of  a   new 
trial  rests  in  the  discretion  of  the  trial  court 
[Ed.    Note.— For   other    cases,    see   Criminal 
Law,  Cent  Dig.  {  2134;  Dec.  Dig.  <8=>911.) 

7.  Cbiminal  Law  «~»636— Tbial— Pbesemcb 
OP  Accused. 

Where  accused  was  present  during  all  pro- 
ceedings, though  at  times  he  seemed  sleepy, 
and  the  court  had  his  condition  investigated, 
the  fact  that  be  might  have  been  using  opiates 
smuggled  to  him  was  no  ground  for  disturbing 
a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1465-1482,  2120;  De&  Dig. 
<&=s>636.1 

8.  Cbiminal  Law   «=>938,  1156  —  Appeal — 
New  Tbial. 

The  granting  of  a  new  trial  for  newly  dis- 
covered evidence  rests  in  the  lower  court's  dis- 
cretion and  is  not  reviewable. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  !§  2306-2315,  2317,  3067- 
3071;  Dec  Dig.  «=>938,  1156.1 

9.  Cbiuinai.  Law  i&=>960  —  Nkw  Tbial  — 
Newly  Discovebed  Evidence. 

A  motion  for  a  new  trial  for  newly  dis- 
covered evidence  cannot  be  made  in  the  Su- 
preme Court 

[Ed.  Note, — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  2345-2348;  Dec.  Dig.  <S=> 
950.] 

10.  Cbiminal  Law  «=>1082— Appeal— Dock- 

ETXNO. 

The  state's  solicitor  cannot  extend  the 
time  for  docketing  an  appeal  from  a  conviction 
by  consenting  to  a  delay,  that  time  being  fixed 
by  statute  and  rules  of  court 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2727;  Dec.  Dig.  «=»1082.] 

Appeal  from  Superior  Court,  Mecklenburg 
County;   Thomas  J.  Shaw,  Judge. 

Charles  E.  Trull  was  convicted  of  murder , 
in   the  first  degree,  and  be  appeals.     Af- 
firmed. 

The  prisoner  was'  convicted  before  Shaw, 
J.,  at  June  term,  1914,  of  murder,  in  the 
first  degree,  of  Sidney  Swain,  who  was  killed 
by  a  blow  on  the  head  with  an  Iron  pipe,  after 
midnight  on  Saturday  April  16i  1914,  while 
going  home  from  his  store.  It  was  in  evi- 
dence that  the  deceased  before  leaving  bis 
store  about  12:20  at  night  took  from  the 
money  drawer  all  the  cash  therein,  about 
$225,  having  been  taken  in  that  day,'  besides 
there  was  In  the  drawer  the  cash  taken  in 
for  three  or  four  days  previously,  and  that 
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when  his  body  was  found  there  was  only 
$3  In  his  hip  pocket ;  that  on  Tuesday  before 
the  homicide  the  prisoner  left  his  boarding 
house  because  he  could  not  pay  his  board 
bill  and  was  In  the  habit  of  borrowing  small 
sums  of  money  and  pawning  his  effects ;  tttat 
on  that  Saturday  afternoon  be  went  to  his 
boarding  house  and,  being  asked  to  pay  his 
bill,  said  that  he  would  pay  on  Monday 
morning;  that  at  10:30  that  night  be  went 
to  a  barber  shop  and  asked  to  be  shaved  on 
credit:  that  at  3:30  that  afternoon  be  bor- 
rowed 75  cents  to  buy  a  pair  of  shoes ;  that 
about  12:30  that  night  the  prisoner  asked 
the  witness  Barton  to  exchange  suits  with 
htm,  and  Barton  let  him  have  bis  coat,  and 
about  2  o'clock  that  night  he  was  awakened 
l:y  the  prisoner,  who  took  off  his  pants  and 
put  on  another  pair,  and  at  the  prisoner's 
iuritatlon  the  witness  went  with  him  to  sev- 
eral places  "to  have  a  big  time";  that  on 
objection  by  Barton  that  he  had  no  money 
the  prisoner  then  replied  that  he  bad  plenty 
of  money  and  would  pay  all  expenses,  they 
visited  several  places,  and  the  prisoner  spent 
considerable  money,  besides  giving  the  wit- 
ness 110.  On  his  return  the  prisoner  seemed 
much  excited  and  nervous,  and  during  the 
the  night  repeatedly  Insisted  on  the  witness 
leaving  town  with  bim.  The  witness  and 
the  prisoner  were  arrested  early  the  next 
morning,  and  just  before  the  arrest  the  prlsr 
oner  said  to  the  witness  that  if  anything 
got  out,  and  the  witness  said  anything  about 
it,  he  (the  prisoner)  would  shoot  him. 

It  appears  from  the  testimony  of  the  of- 
ficers tliat,  when  the  witness  Barton  and  the 
prisoner  were  arrested,  $10.56  was  taken 
from  Barton  and  $407.50  from  the  prisoner ; 
Tliat  the  prisoner  said  when  arrested  that 
be  did  not  know  how  much  money  he  had, 
and  the  prisoner's  pants,  which  Barton  testi- 
fied he  had  taken  off  and  put  in  a  drawer  on 
bis  return,  had  fresh  blood  on  them;  the 
shoes  taken  from  the  prisoner  were  the  same 
which  he  had  bought  with  the  75  cents  bor- 
rowed from  Barton,  and  fitted  the  tracks 
found  near  the  body,  the  tracks  showing  the 
five  bars  which  were  on  the  shoes;  one  of 
the  shoes  had  blood  spots  on  it  There  were 
other  circumstances  in  evidence,  several  wit- 
nesses testifying  that  they  saw  the  prisoner 
about  12  o'clock  that  night,  or  shortly  there- 
after, in  the  Ticinlty  of  the  place  where 
the  deceased  was  murdered,  some  of  them 
noticing  the  change  in  his  clothing,  and  that 
between  11  and  12  o'clock  the  prisoner  had 
tried  to  t>orrow  a  pistol.  Barton  further 
testified  that,  when  they  were  arrested  and 
taken  to  the  police  station,  the  prisoner  beck- 
oned bim  into  the  toilet  room  and  suggested 
how  he  should  obtain  testimony  as  to  bow 
the  prisoner  had  obtained  money.  The  driv- 
er of  the  patrol  wagon  testified  that  the  pris- 
oner beckoned  to  Barton,  and  they  went  to- 
gether into  the  toilet  room.  The  chief  of 
police  testified  that  Barton  In  the  prisoner's 
presence  gave  substantially  the  same  recital 


of  the  circumstances  which  he  testified  to 
on  the  stand.  The  prisoner  In  his  own  behalf 
gave  his  account  of  his  movements  that  eve- 
ning, which  it  is  not  necessary  to  recite,  and 
accounted  for  his  money  by  saying  that  be 
had  been  saving  it  up  for  some  time  to  go 
to  Hot  Springs,  Ark.,  for  treatment  of  a 
disease,  and  that  he  had  put  his  money 
around  in  different  places  from  time  to  time, 
that  he  hid  some  money  In  a  mattress  at  his 
boarding  house,  that  he  pulled  a  plank  off  a 
store  -and  had  concealed  some  money  there, 
and  that  he  had  hidden  money  between  Riles' 
Store  and  the  alley,  and  that  that  evening 
be  had  gone  around  and  collected  up  the 
money  thus  hidden.  It  is  unnecessary  to 
state  the  evidence  more  in  detalL 

D.  B.  Paul,  of  Charlotte,  and  Newell  & 
Newell,  for  appellant.  The  Attorney  General 
and  T.  H.  Calvert,  Asst  Atty.  Gen.,  for  the 

State. 

CLARK,  C.  J.  There  ai%  no  exceptions 
to  the  evidence.  Exceptions  1,  2,  and  3  are 
to  the  refusal  of  the  court  to  give  three 
special  instructions  requested  as  to  circum- 
stantial evidence. 

[1]  The  first  request  was  to  charge  that: 

"Where  the  state  relies  wholly^  upon  circum- 
stantial evidence  for  conviction,  it  is  incumt>ent 
upon  the  state  to  establish  each  circumstance 
beyond  a  reasonable  doubt.  In  this  case,  the 
state  alleges  that  the  deceased  was  murdered 
by  the  defendant,  the  motive  being  robbery ; 
and  it  alleges  that  the  money  taken  from  toe 
defendant's  person  and  also  off  the  witness 
Barton  was  the  identical  money  that  was  taken 
from  the  deceased  at  the  time  of  his  mnrder. 
Therefore  the  state  must  satisfy  you  beyond  a 
reasonable  doubt,  first  that  the  deceased  bad  at 
least  $417.50  on  bis  person  at  the  time  of  the 
murder,  and  that  the  money  taken  from  the 
defendant  and  also  from  the  witness  Barton  is 
the  identical  money  that  the  deceased  had.  If 
the  state  has  not  so  satisfied  you,  you  will  re- 
turn .  a  verdict  of  not  guilty.* 

The  court  could  not  give  this  charge  as 
asked.  This  is  not  an  indictment  for  rob- 
bery, and  If  it  were  It  would  not  be  necessary 
to  prove  the  identical  amount  ctiarged.  The 
court  In  the  charge  correctly  Instructed  as 
to  circumstantial  evidence  all  that  the  pris- 
oner could  have  asked,  as  follows: 

"Each  essential  and  material  fact  relied  upon 
by  the  state  must  be  established  beyond  a  rea- 
sonable doubt" 

The  court  also  charged  as  to  circumstantial 
evidence : 

"When  such  evidence  is  relied  upon  to  convict, 
it  should  be  clear,  convincing,  and  oondu^ve 
in  all  its  combinations,  and  sliouid  exclude  all 
reasonable  doubt  as  to  guilt" 

And  further: 

"In  passing  upon  such  evidence,  it  is  the  duty 
of  the  jury  to  consider  all  the  circumstances  and 
determine  whether  they  have  been  established 
t)eyond  a  reasonable  doubt." 

This  was  a  sufficient  compliance  with  the 
prayer.  State  v.  BrackvlUe,  106  N.  C.  701, 11 
S.  E.  2S4. 

[2]  The  second  exception  is  to  the  refusal 
of  the  court  to  charge  that,  "where  clrcum- 
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stantial  CA-Idence  connected  the  prisoner  with 
the  crime,  each  circumstance  depends  upon 
the  truth  of  the  preceding  one,  and  the  chain 
Is  no  stronger  than  Its  weakest  link,  and 
when  once  broken  becomes  a  rope  of  sand," 
and  further  asks  the  court  to  charge  as  an 
application  of  the  principle  that  unless  the 
state  satisfied  the  Jury  that  the  defendant 
did  not  have  the  money  hid  out  as  he  said, 
and  that  the  money  which  be  had  when  ar- 
rested was  the  identical  money  which  the 
deceased  had  on  his  person  when  he  was 
murdered,  and  that  the  prisoner  and  no  one 
else  murdered  him  and  took  his  money,  the 
Jury  should  return  a  verdict  of  not  guilty. 
But  this  was  not  a  case  calling  for  the  ap- 
plication of  the  principle  stated.  In  State 
V.  Neville,  157  X.  C.  566,  72  S.  E.  800,  Mr. 
Justice  Walker  said : 

"There  was  no  chain  of  circumstances  in  this 
case  which  required  the  court  to  tell  the  jury 
that  each  circumstance  which  constituted  a 
link  ♦  •  •  should  be  established  to  their 
full  satisfaction.  A  chain  is  no  stronger  than 
its  weakest  link,  it  is  true;  but  there  is  no  se- 
ries of  facts  in  this  case  necessary  to  be  con- 
sidered by  the  jury  in  order  to  convict  the  de- 
fendant." 

In  State  v.  Flemmlng,  130  N.  0.  689,  41 
S.  E.  550,  the  refusal  of  the  court  to  charge 
"every  link  In  the  chain  of  evidence  must  be 
proved  beyond  a  reasonable  doubt"  was  sus- 
tained, when  in  lieu  thereof  the  court  in- 
structed the  Jury,  as  in  this  case,  that  the 
state  must  establish  every  circumstantial 
fact  upon  which  It  relies  beyond  a  reason- 
able doubt 

In  State  v.  Shines,  125  N.  C.  730,  34  S.  B. 
552,  the  court  said: 

"There  are  cases  of  circumstantial  evidence 
in  which  each  circumstance  depends  upon  the 
truth  of  the  preceding  one,  in  which  case  the 
evidence  may  be  likened  to  a  chain  which  is  no 
stronger  than  its  weakest  link;  but  usually  that 
simile  is  inapplicable.  Ordinarily,  the  circum- 
stances accumulate,  each  one  by  itself  being  of 
DO  great  weight,  but  like  the  bundle  of  twigs 
in  the  fable,  or  the  several  strands  twisted  into 
a  rope  or  cable,  becoming,  when  united,  of  great 
strength" — citing  several  cases. 

Even  when  a  charge  giving  the  simile  of  a 
cbaln  may  be  properly  used,  it  refers  only 
to  the  necessary  links  in  the  chain  of  evi- 
dence. State  V.  Carson,  115  N.  G.  743,  20  S. 
E.  384;  State  v.  Crane,  110  N.  C.  530,  16 
S.  E.  231. 

[t]  The  third  exception  is  to  the  refusal 
of  the  court  to  charge,  in  the  Identical  words 
ot  the  prayer: 

_  ''Where  circumstantial  evidence  is  wholly  re- 
lied upon  by  the  state  for  conviction,  as  in  this 
case,  the  circumstances  so  relied  upon  must  be 
M>  clear  and  convincing  as  to  point  unerringly 
to  the  guilt  of  the  defendant  and  must  exclude 
every  possibility  of  his  innocence." 

The  court  in  its  charge  substantially  com- 
piled with  this  request,  saying: 

"Do  these  circumstances  exclude  from  your 
conclusion  everything  except  that  of  guilt?" 
"Such  facts  (essential  or  material  facts)  so  es- 
tablished must  not  only  be  consistent  with  the 
defendant's  guilt,  but  these  facts  must  be  in- 
consistent irith  the  defendant's  innocence  and 


exclude  every  reasonable  hypotheda  of  Us  in- 
nocence." 

The  whole  charge  is  carefully  expressed 
and  fully  conveys  the  idea  set  out  In  the 
prisoner's  prayer,  often  repeated. 

[4,  (]  Exception  4  was  for  the  refusal  of 
the  court  to  grant  a  new  trial  on  account  of 
alleged  improper  conduct  of  the  Jurors.  The 
matters  alleged  were  that  the' Jurors  were 
permitted  to  sleep  in  separate  rooms  and  to 
read  newspapers  containing  accounts  of  the 
trial,  and  that  the  hotel  bell  boy  was  admit- 
ted to  the  rooms  while  the  Jurors  were  oc- 
cupying them.  The  court  found  as  fact:: 
that: 

"The  jurors  were  properly  kept  together  anC 
in  the  custody  of  an  officer  during  the  day, 
but  that  at  night  they  occupied  five  adjoiniuir 
rooms  on  the  same  floor.  The  jurors  were  al- 
lowed to  occupy  the  five  rooms  on  account  oJ 
oppressive  heat.  No  persons  had  access  to  such 
rooms  except  the  maid  at  the  hotel  and  the  bell 
boy,  and  the  jurors  communicated  with  no  one, 
except  to  order  water  from  the  bell  boy.  N<> 
juror  read  any  newspaper  during  the  trial.  Tht 
court  further  found  that,  while  the  conduct  of 
the  officer  in  keeping  the  jury  in  five  different 
rooms  was  improper,  yet  that  no  harm  camf 
to  the  prisoner  on  this  account." 

The  requirement  that  the  Jury  should  be 
held  together  Is  not  statutory,  but  the  prac- 
tice of  the  courts  In  order  to  prevent  the 
jury  I)eing  tampered  with.  It  must  receive 
a  reasonable  construction.  There  must  be 
necessarily  some  separation,  for  the  Jurors 
do  not  all  sleep  in  one  bed,  and  In  the  dining 
room  where  there  are  small  tables  they  can- 
not sit  at  the  same  table,  but  It  is  suffloient 
if  they  are  segregated  from  mingling  with  the 
crowd,  and  there  are  other  occasions  which 
necessarily  require  the  temporary  retirement 
of  a  juror  from  the  body  of  his  fellows.  On 
this  occasion,  owing  to  the  heat,  and  possibly 
from  the  difficulty  of  procuring  a  sufficiently 
large  room,  the  Jurors  occupied  5  adjoininR 
rooms,  and  from  the  testimony  those  5  rooms 
were  on  the  same  floor  and  segregated  from 
the  rest  of  the  rooms  on  that  floor  .by  a  bath- 
room and  toilet  "setting  oft  this  lot  of  rooms 
from  any  of  the  other  rooms  in  the  build- 
ings," and  all  five  rooms  opened  on  the  same 
hall.  The  judge  finds  as  a  fact  that  the 
Jurors  did  nothing  improper  during  the  trial 
and  communicated  with  no  one,  except  to  or- 
der ice  water  from  the  bell  boy.  There  was 
no  impropriety  in  this  any  more  than  in 
speaking  to  the  waiter  at  the  table  to  bring 
water  or  dishes. 

Even  if  the  Judge  were  correct  In  finding 
that  It  was  improper  for  the  Jurors,  uu^r 
the  circumstances,  to  occupy  five  adjoining 
rooms  opening  upon  the  same  hall,  still  he 
finds  that  there  was  no  communication  with 
outsiders  (except  with,  the  bell  boy,  as  stat- 
ed), and  that  no  barm  accrued  to  the  pris- 
oner. 

[6]  It  has  been  uniformly  held  that  wheu 
the  circumstances  are  such  as  merely  to  put 
suspicion  on  a  verdict  (which  was  not  the  ' 
case  here)  by  showing,  not  that  there  was  any 
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undne  Influence,  but  merely  opportunity,  the 
granting  of  a  new  trial  rests  In  the  discretion 
of  the  trial  judge.  Tbls  was  fully  discussed 
and  decided  in  State  t.  Tilghman,  33  N..  0. 
653,  and  very  numerous  cases  in  the  cita- 
tions thereto  In  the  Anno.  Ed.  Among  many 
in  point  are  State  v.  Brlttaln,  89  N.  0.  504, 
and  State  t.  Crane,  110  N.  C.  537,  15  S.  E. 
231,  and  cases  there  cited,  and  State  v.  Mor- 
ris, 84  N.  C.  765,  and  citations  in  tbre  Anno. 
Ed.  At  this  term  the  court  has  reiterated 
In  Lewis  v.  Fountain  and  in  Cook  v.  High- 
land Hospital  that,  where  the  circumstances 
are  such  as  merely  to  pnt  suspicion  on  the 
verdict  because  there  was  opportunity  and  a 
chance  for  misconduct,  this  is  not  sufficient 
to  set  aside  the  verdict  unless  there  was  in 
fact  misconduct.  When  there  la  merely 
matter  of  suspicion,  it  is  purely  in  the  discre- 
tion of  the  presiding  judge,  citing  Moore  v. 
Edmlston,  70  N.  C.  481;  State  v.  Brlttaln, 
supra ;  Baker  v.  Brown,  161  N.  C.  17,  66  S.  lii. 
620,  and  State  v.  Tilghman,  supra.  In  Baker 
V.  Brown,  this  proposition  Is  fully  discussed 
and  sustained  by  Walker,  J.  In  State  v.  Har- 
per, 101  N.  C.  761,  7  S.  E.  730,  9  Am.  St  Rep. 
46,  where  11  of  the  jnrors  went  to  dinner  un- 
der charge  of  an  officer  and  the  other  remain- 
ed in  his  room  under  the  charge  of  a  sworn 
deputy,  but  the  court  found  there  was  no 
effect  on  the  verdict  caused  thereby,  this 
court  sustained  the  judge  below  In  refusing 
to  set  aside  the  verdict  That  case  was  a  con- 
viction of  a  felony,  though  not  capltliL 

Under  the  ancient  common  law,  after  the 
Jury  were  charged  they  were  kept  together, 
both  in  civil  and  criminal  cases,  "as  if  they 
were  prisoners,  until  they  are  discharged." 
Bannister,  J.,  in  Bishop  of  N.  v.  the  E}arl  of 
Kent,  14  Henry  VII,  c.  29,  quoted  by  Thompson 
ft  Merrlam  on  Juries,  {  310.  In  those  times, 
trials  of  causes  lasted  but  a  single  day,  and 
the  power  of  the  court  to  adjourn  from  day 
to  day  to  give  jurors  opportunity  for  rest 
and  refreshment  was  doubted  or  denied.  In- 
deed, the  jurors  were  denied  "meat  and  drink" 
until  they  had  agreed.  In  modem  times,  there 
has  been  a  great  amelioration,  owing  to  the 
greater  Intelligence  of  the  Jurors,  the  greater 
respect  for  their  Intelligence,  and  the  changed 
conditions  of  modem  times.  Indeed,  In  civil 
cases,  the  separation  of  a  Jury  after  being 
charged,  though  without  leave  of  the  court, 
before  they  have  agreed  upon  their  verdict,  is 
not  now,  as  a  mere  matter  of  law,  gronnd  for 
a  new  trial.  Thompson  &  Merrlam  on  Juries, 
i  313.  In  some  of  the  states  this  has  been 
extended  to  prosecutions  for  felony,  and  even 
in  capital  cases.  Thompson  &  Merrlam,  } 
318.  In  this  state  the  jury  In  felony  cases, 
after  the  charge,  are  required  to  be  kept  to- 
gether, though  there  are  many  cases  In  which 
the  jurors  have  been,  and  must  be,  permitted 
to  separate  during  the  progress  even  of  a 
capital  trial  under  the  charge  of  sworn  oQ- 
cers.  One  or  more  of  the  jury  In  a  capital 
case  have  been  permitted,  kx  some  states,  to 


visit  their  homes  under  the  char^  of  a  sworn 
officer.  See  Thompson  &  Merrlam,  |  321, 
and  cases  there  cited.  We  would  not  be  un- 
derstood as  approving  or  encouraging  snch 
practice.  We  merely  hold,  in  this  case,  thac 
on  the  facts  found  there  was  no  legal  separa- 
tion, and  that  even  if  there  was  the  judge 
having  found  that  there  was  no  communica- 
tion with  outsiders,  and  that  no  harm  accrued 
to  the  prisoner,  he  properly  refused  to  grant 
a  new  trial.  It  will  be  noted  that  there  is  a 
distinction  between  the  discharge  of  a  jury 
before  verdict,  and  a  temporary  separation, 
for  purposes  of  necessity,  or  a  quasi  separa* 
tlon,  as  in  this  case,  where  the  Jury  Is  really 
still  kept  separate  from  outsiders  and  the 
judge  finds  that  no  prejudice  accrued  to  the 
prisoner. 

[7]  The  prisoner  also  excepted  to  the  re- 
fusal of  the  court  to  grant  a  new  trial  on 
the  allegation  that  the  prisoner  was  under 
the  influence  of  an  opiate  during  a  part  of 
the  trial.  The  court  finds  as  facts  that  while 
the  court  was  charging  the  jury  the  defend- 
ant was  asleep  a  part  of  the  time,  but  that 
the  court  did  not  know  of  the  fact,  and  that 
the  counsel  of  the  prisoner  did  and  failed 
to  call  the  attention  of  the  court  thereto; 
that  late  one  afternoon  during  the  trial  the 
court  discovered  that  the  prisoner  did  not 
seem  to  be  right  and  at  once  adjourned  court 
for  the  afternoon  and  had  the  prisoner  ex- 
amined by  the  county  physician,  who  the  next 
morning  reported  him  in  good  condition ;  that 
then  the  trial  proceeded,  and  the  judge  with 
the  aid  of  the  coimty  physldan  observed  the 
condition  of  the  defendant  thereafter  during 
the  trial ;  and  that  he  was  In  full  possession 
of  all  his  faculties  and  entirely  capable  of 
conducting  his  defense;  that,  if  be  was  un- 
der the  Infiuence  of  an  opiate  at  any  time.  It 
was  smuggled  to  him  without  the  knowledge 
of  the  officers  and  was  taken  by  him  volun- 
tarily. Though  the  court  finds  that  the  pris- 
oner appeared  drowsy  at  times.  It  also  found 
that  he  was  throughout  the  trial  in  full  pos- 
session of  all  his  faculties  and  capable  of  con- 
ducting bis  defense.  The  court  could  not 
have  taken  more  precautions  than  the  care- 
ful Judge  appears  to  have  taken  In  behalf 
of  the  prisoner  In  this  case. 

[8,  9]  The  refusal  of  the  court  to  grant  a 
new  trial  for  newly  discovered  testimony 
rested  in  his  discretion  and  Is  not  reviewable. 
State  V.  Jlmmerson,  118  N.  C.  1173,  24  S.  E. 
494 :  State  v.  De  Graff,  113  N.  C.  690,  18  S. 
B.  607 ;  State  v.  Morris,  109  N.  G.  820,  13  S. 
E.  877.  The  findings  of  fact  by  the  conrt  on 
such  motion  are  not  reviewable.  State  v. 
De  Graff,  113  N.  C.  690,  18  S.  E.  607;  State 
V.  Morgan,  120  N.  C.  563,  2«  S.  B.  634 ;  State 
V.  Lance,  109  N.  C.  789,  14  S.  E.  110;  and 
State  V.  Dunn,  95  N.  C.  697. 

This  court  has  uniformly  held  that: 

"A  petition  to  rehear,  or  to  grant  a  new  trial 
for  newly  discovered  testimony,  cannot  be  en- 
tertained in  this  court  in  criminal  actions.** 
State  V.  Ice  Co.,  ^66  M.  a  401,  81  S.  E.  950, 
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62  Ii.  R.  A.  (N.  S.)  219,  dting  Bomerons  and 
Dniform  deciaionB. 

After  careful  consideration  of  all  the  as- 
signments of  error  and  scrutiny  of  the  en- 
tire record,  we  find  no  error. 

[10]  We  note  that  this  trial  was  had  in 
June,  1914.  Under  the  statute  and  rules  of 
the  court,  this  appeal  was  required  to  be 
docketed  at  the  fall  term  of  tbta  court  before 
the  call  of  the  docket  of  the  district  to 
wUlch  It  belongs  under  penalty  of  dismissal. 
Rules  5  and  7  (140  N.  C.  654,  656,  53  S.  H. 
T,  Ti);  Rev.  681;  Plttman  v.  Klmberly,  92 
K.  C.  562,  and  numerous  cases  thereto  dted 
in  the  Anno.  Bd.,  and  Burrell  t.  Hughes, 
120  N.  C.  277,  26  a  B.  782,  dtlng  numerous 
cases  and  with  numerobs  annotations  In  the 
Anno.  E3d.  It  appears  In  the  record  that  the 
solicitor  agreed  with  the  prisoner's  counsel 
that  the  case  might  be  postponed  and  docket- 
ed at  this  term.  This  was  an  Irregularity 
and  was  beyond  his  authority.  The  statute 
must  be  complied  with,  and  the  cause  docket- 
ed at  the  next  term  here  after  the  trial  be- 
low. ■  If  In  any  case  there  Is  any  reason  why 
this  cannot  be  done,  the  appellant  must  dock- 
et the  record  proper  and  apply  for  a  cer- 
tiorari, which  this  court  may  allow,  unless 
It  dismisses  the  appeal,  and  may  then  set  thie 
case  for  trial  at  a  later  day  at  that  term  or 
continue  it  as  it  finds  proper.  It  is  not  per- 
mitted .  for  counsel  in  a  ciTil  case,  nor  to 
the  solicitor  in  a  state  case,  to  assume  the 
fonctlons  of  this  court  and  allow  a  cause  to 
be  docketed  at  a  later  term ,  than  that  to 
which  the  appeal  is  required  to  be  brought 
by  the  statute  and  the  rules  of  this  court 

No  error. 

a»  N.  C.  71) 

FINGER  ▼.  GOODB.    (No.  4^.) 

(Supreme   Court  of  North  Carolina.     May  5, 
1915.) 

1.  COWTBACTS  «=»147— CONBTBUOTIOK— lUTBNT 

OF  Pasties. 

In  construing  a  written  contract,  the  in- 
tent of  the  parties  as  expressed  in  the  entire 
Instrument,  giving  effect.  If  possible,  to  every 
part,  must  prevail;  and,  where  the  language 
expresses  clearly  the  meaning  of  the  parties, 
other  means  of  interpretation  are  not  permis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  730,  743;   Dec.  Dig.  <ei=>147.] 

2.  Logs  and  Loooino  «=»3— Contbact  fob 
CnrriNo— Saix  of  Land. 

Where  a  contract  between  a  landowner  and 
a  sawmill  owner  for  the  cutting  of  timber  on 
the  land  provided  that  if  the  owner  should  sell 
any  or  all  of  the  land,  the  contract  should  at 
once  become  null  and  void  as  to  the  part  sold 
and  conveyed,  and  contained  nothing  to  indicate 
that  there  was  to  be  any  period  of  time  between 
the  execution  of  the  contract  apd  the  commence- 
ment of  operations  thereunder,  the  landowner 
could  sell  part  of  the  land  withoat  liability  to 
tbe  sawmill  owner,  even  if  the  latter  had  begun 
the  cutting. 

[Bd.  Note.— For  other  cases,  see  Logs  and  Log- 
Ciog,  Cent.  Dig.  §|  6-12 ;   Dec  Dig.  <8=93.] 


Appeal  from  Superior  (^urt,  Lincoln  Coun- 
ty;   Adams,  Judge. 

Action  by  C.  B.  Finger  against  J.  A.  Goode. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals:   Affirmed. 

On  the  hearing  it  was  properly  made  to  ap- 
pear: That  plaintiff  owned  and  operated  a 
sawmill,  and  defendant  owned  a  body  of 
land  lying  In  Lincoln  county,  known  as  the 
"Derr  lands,"  composed  of  different  and  co- 
terminous tracts  and  amounting  to  ftbout  700 
acres,  and,  In  December,  1909,  the  two  en- 
tered into  a  contract,  in  terms  as  follows: 

"This  agreement  made  this  the  11th  day  of 
December,  1009,  between  J.  A.  Goode,  of  the 
county  of  Lincoln,  state  of  North  Carolina,  of 
tbe  first  part,  and  Calvin  Finger,  of  said  County 
and  state,  of  the  second  part,  withesseth:  That 
the  said  J.  A.  Goode  does  this  day  contract  and 
agree  to  let  the  said  C.  B.  Finger  saw  with  a 
sawmill  and  convert  into  lumber,  all  the  timber 
now  standing  on  tbe  said  J.  A.  Goode  lands 
known  as  the  'Derr  lands,'  containing  about  700 
acres,  adjoining  the  lands  of  M.  A.  Ewing,  J. 
P.  Mullen  and  others.  And  it  is  further  agreed 
that  each  of  said  parties  shall  pay  one-half  of 
all  expense  in  chopping  and  hauling  all  logs  to 
aawmul  and  delivering  all  lumber  to  market 
and  expense  of  collecting  pay  for  same.  And 
it  is  further  agreed  that  the  sawing  of  said 
timber  into  lumber  shall  be  a  rebuttal  in  full 
against  the  timber,  as  it  now  stands.  And  it  is 
further  stipulated  and  agreed  that  each  of  the 
parties  herein  named  shall  receive  one-half  of 
all  the  proceeds  derived  from  the  sale  of  all 
said  lumber.  It  is  further  agreed  if  the  price  of 
lumber  should  decline  below  one  dollar  per  hun- 
dred f.  o.  b.  railroad,  the  sawing  shall  cease  un- 
til the  price  shall  again  advance  to  one  dollar 
per  hundred  f.  o.  b.  railroad:  Provided,  the 
said  J.  A.  Gh>ode  shall  sell  and  convey  any  or 
all  of  the  land  herein  mentioned  and  described, 
this  contract  shall  at  once  become  null  and 
void,  as  to  the  part  sold  and  conveyed.  It  is 
fnrtner  agreed  that  in  case  the  said  J.  A.  Goode 
shall  sell  the  timber  in  a  body.,  then  and  in 
that  case  the  said  C.  B.  Finger  is  to  cut  and 
saw  said  timber  at  customary  prices." 

Signed  and  sealed  by  the  parties. 

That  plaintiff  placed  his  mill  on  the  told- 
lands  of  defendant  and  began  cutting  the  tim- 
ber, and  while  there  defendant  sold  377  acres 
of  the  land  to  one  J.  Smith  Campbell,  and 
plaintiff  was  thereby  prevented  from  cutting 
the  timber  on  tbe  377  acres.  The  case  on  ap- 
peal further  states  that  it  was  agreed  by 
the  parties  that  if,  upon  a  proper  construc- 
tion of  the  contract,  defendant  had  a  legal 
right  to  sell  said  377  acres,  after  plaintiff  be- 
gan to  cut  the  timber,  plaintiff  had  no  cause 
of  action,  and,  the  court  having  intimated 
an  opinion  in  favor  of  defendant  on  the  prop- 
osition as  submitted,  in  deference  to  sudi  in- 
timation plaintiff  submitted  to  a  nonsuit  and 
appealed. 

C.  E.  Childs  and  C.  A.  Jonas,  both  of  Lin- 
colnton,  and  S.  B.  Sparrow,  of  Dallas,  'for  ap- 
pellant Rybum  &  Hoey  and  D.  Z.  Newton, 
all  of  Shelby,  and  K.  B.  Nixon,  of  Lincoln- 
ton,  for  api)ellee. 

HOKB,  J.  [t]  In  the  recent  case  of  GU- 
bert  T.  Shingle  Co.,  167  N.  C.  286-288,  88  S. 
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Bi  337,  it  is  said  to  be  tbe  accepted  role  of 
constmctioDs  of  written  contracts: 

"That  the  intent  of  the  parties  ai  embodied 
in  the  entire  instrument  should  prevail,  and 
that  each  and  every  part  shall  be  pven  effect  if 
it  can  be  done  by  fair  and  reasonable  intend- 
ment, and  tliat  in  ascertaining  tliis  intent  re- 
sort should  t>e  had  primarily  to  the  language 
they  have  employed,  and  where  this  language 
expresses  plainly,  clearly,  and  distinctly  the 
lueunmg  of  the  parties,  it  must  be  given  effect 
l>y  the  courts,  and  other  means  of  interpretation 
are  not  permissible"  (citing  McCollum  v.  Mc- 
Callum,  167  N.  C.  310,  83  S.  E.  250 ;  Kearney 
v.  \ann,  154  N.  C.  311,  70  S.  E.  747,  Ann.  Cas. 
1912A,  1189;  Hendricks  v.  Furniture  Co.,  156 
N.  C.  569,  72  S.  E.  592:  Bridgera  v.  Ormond, 
153  N.  C.  114,  68  S.  E.  973 ;  Davis  t.  Frazier, 
150  N.  C.  447,  64  S.  E.  200;  Walker  y.  Ven- 
ters, 148  N.  C.  388,  62  S.  B.  610). 

12]  In  the  present  case,  tlie  contract  con- 
tains express  stipulation  that: 

"If  the  said  J.  A.  Goode  shall  sell  and  convey 
iiuy  or  all  of  tbe  land  herein  mentioned  and  de- 
btribed,  the  contract  shall  at  once  become  null 
and  void" 

— and  there  is  nothing  anywhere  in  tlie  in- 
Ktrument  to  indicate  that  the  force  and  ef- 
fect of  this  provision  shall  be  restricted  to 
the  period  of  time  that  might  elapse  before 
operations  were  commenced ;  indeed  there 
is  nothing  to  indicate  that  there  was  to  be 
any  such  period.  The  plain  and  natural 
meaning  of  tbe  language  is  that  the  stipula- 
tion Is  to  prevail  through  the  life  of  tbe 
contract  and,  applying  tbe  principle  of  inter- 
pretation above  referred  to,  we  concur  in  bis 
honor's  view  that,  on  sale  of  tbe  land  or  any 
part  of  It,  the  contract  obligations  of  tbe 
parties,  concerning  the  portion  sold,  should 
cease. 

There  is  no  error,  and  tbe  Judgment  of  tbe 
(•ourt  below  is  affirmed. 

Affirmed. 

(189  N.  C.  IM) 

nOARD  OP  SCHOOL  COM'RS  OF  CITY  OP 
CHARLOTTE    v.    BOARD    OF    EDUCA- 
TION    OF     MECKLENBURG     COUNTY. 
(No.  440.) 

(Supreme  Court  of  North  Carolina.     May  5, 
1915.) 

1.  Schools  and  School  Distbicts  4=»91— 
Funds— Apportionment— Statute. 

Revisal  1905,  g  4029,  of  the  general  school 
law,  providing  that  the  chapter  shall  not  ap- 
ply to  any  city  levying  a  special  tax  for  schools 
and  operating  under  a  special  charter,  and 
Charter  of  City  of  Charlotte  (Priv.  Laws  1907, 
c.  342)  §  207,  providing  that  the  county  board  of 
education  shall  aiiportion  the  school  fund  of  the 
county  payable  each  year  for  the  public  graded 
Kchoois  of  the  city  on  a  per  capita  basis  in  the 
proportion  of  tbe  number  of  school  cliildren  in 
the  city  to  that  in  the  county,  were  not  repealed 
by  I'ub.  Acts  1913.  c.  149,  entitled  "An  act  to 
amend  certain  gectiuus  *  *  *  of  the  public 
school  law"  (Revisal  1905.  c.  89),  and  not  spec- 
ifying section  40:Jy.  in  view  of  Pub.  Acts  1915, 
I  1,  expressly  decliiring  section  207  of  the  char- 
ter not  to  have  been  repealed  by  the  act  of  1913. 

[Ed.  Note. — ^For  other  cases,  sCe  Schools  and 
School  Districts.  Cent.  Dig.  i  210;  Dec.  Dig. 
<S=91.] 


2.  Schools  and  Schooi.  Dirbictb  «=391— 

FtTNDS— APPOBTIONMENT    —    CON8TITDTION - 

ALITT. 

Revisal  1906,  {  4029,  excepting  a  city  under 
a  special  charter  from  the  provisions  of  the 
school  law,  and  Charter  of  City  of  Charlotte 
(Priv.  Laws  1907,  c.  342)  {  207.  providing  for 
the  apportionment  of  county  school  funds  to  the 
city  on  a  per  capita  basis,  held  not  to  violate 
Const,  art.  9,  |  2,  providing  for  a  general,  ani- 
form  system  of  public  schools. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i  210;  Dec.  Dig. 
«=»91.]  —  6  •»■ 

Appeal  from  Superior  Court,  Mecklenburg 
County;    Lane,  Judge. 

Action  for  injunction  by  Board  of  Scbool 
Commissioners  of  tbe  City  of  Charlotte 
against  tbe  County  Board  of  Education  of 
Mecklenburg  County.  From  the  Judgment, 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 

A  mandatory  Injunction  was  issued,  di- 
recting tlie  defendant  to  apportion  tbe  scbool 
fund  in  accordance  with  chapter  149,  Acts  of 
1913,  and  not  In  accordance  with  the  charter 
of  the  city  of  Charlotte  (section  207,  C  342, 
Priv.  Laws  1907). 

TlUett  &  Gutbrle,  of  Charlotte,  for  appel- 
lant. E.  R.  Preston  and  J.  W.  Keerans,  both 
of  Charlotte,  for  appellee. 

BROWN,  J.  This  is  an  injunction  proceed- 
ing, brought  to  comi)el  the  defendant  to  ap- 
portion tbe  public  school  funds  of  tbe  county 
of  Mecklenburg  to  the  city  of  Charlotte, 
"per  capita,"  as  provided  by  the  dty  charter 
(section  207,  c.  342,  Priv.  Laws  1907,  p.  857), 
and  not  according  to  "length  of  term,"  as  pro- 
vided by  Pub.  Acts  1913,  c.  149.  This  latter 
act  prescribes: 

"It  shall  be  the  duty  of  the  county  board  of 
education  to  distribute  and  apportion  the  school 
money  so  as  to  give  to  each  school  in  the 
county  for  each  race  the  lame  length  of  tckool 
term,  at  nearly  a»  may  he  each  year." 

Section  207  of  tbe  revised  charter  of  the 
city  of  Charlotte  is  in  these  words: 

"That  the  county  board  of  education  of  Meck- 
lenburg county,  in  appurtioning  the  school  fund 
of  said  county,  shall  ascertain  and  determine 
the  amount  of  said  funds  to  be  used  each  year 
for  the  public  graded  schools  of  the  city  of 
Charlotte  by  dividing  the  whole  amount  of 
school  funds  received  by  the  county  treasurer 
of  Mecklenburg  county  less  his  commissions  or 
the  part  of  his  salary  which  ia  to  be  paid  out 
of  said  funds,  and  less  the  amount  reserved  by 
said  county  board  of  education  for  the  office 
expenses  and  salary  of  tbe  county  superintend- 
ent of  education  and  for  the  per  diem  and  mile- 
age of  the  said  county  board  of  education  by 
the  total  number  of  children  of  school  age  in 
said  county,  as  determined  by  the  last  census 
preceding  such  apportionment,  and  by  multiply- 
ing the  quotient  so  obtained  by  tbe  total  num- 
ber of  school  children  in  the  city  of  Charlotte, 
us  determined  by  last  school  census  preceding 
such  apportionment,  and  the  anioiiut  so  ascer- 
tained and  determined  is  to  be  paid  by  the  treas- 
urer of  said  Mecklenburg  count.>'  to  the  treas- 
urer of  the  public  schools  of  tbe  city  of  Char- 
lotte, or  such  other  official  as  may  be  legally 
dcsifcnated  to  reoo.vo  the  t^ame,  to  be  used   for 
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the  said  prblic  sclxols  of  said  city,  under  the 
control  and  direction  of  the  board  of  school 
commissioners   of   said   city   of  Charlotte." 

Chapter  89,  Revisal  1906,  which  contains 
the  general  school  law  of  the  state,  provides 
(section  4029)  that: 

"The  provisions  of  this  chapter  shall  not  ap- 
ply to  any  township,  city  or  town  now  levying 
a  special  tax  for  schools  and  operating  under 
special  laws  or  charters." 

The  city  of  Charlotte  Is  now  levying  a  spe- 
cial tax  for  its  schools,  and  Is  conducting  Its 
sdiool  system  under  its  special  charter  above 
cited. 

[11  The  defendant  contends: 

"That  the  act  of  1913  (chapter  149)  was  in- 
tended to  embrace  the  general  school  policy  in 
the  apportionment  of  school  funds  throughout 
the  state,  and  necessarily  repealed  by  implica- 
tion section  4029,  and  any  prior,  local,  or  gen- 
eral statute  inconsistent  therewith." 

We  do  not  think  this  position  can  be  main- 
tained, in  view  of  the  language  of  the  act  of 
1913.  This  act  Is  on  its  face  an  amendatory 
law,  amending  certain  sections  of  chapter 
89  of  the  Revisal,  specifying  them.  It  does 
not,  in  any  way,  repeal  or  amend  section 
4029  above  quoted.  Its  title  is  that  of  an 
amendatory  act,  and  is  as  follows: 

"An  act  to  amend  certain  sections  of  chap- 
ters 81  and  89  of  the  Bevisal  of  1905  of  North 
Carolina,  and  certain  chapters  of  the  Public 
Laws  of  1907,  1909,  and  1911  of  North  Caro- 
lina, being  parts  of  the  public  school  law." 

For  the  purpose  of  relieving  the  matter  of 
any  doubt,  the  General  Assembly  of  1915 
enacted: 

"Whereas,  a  doubt  has  arisen  as  to  whether 
section  two  hundred  and  seven  of  chapter  three 
hundred  and  forty-two  of  the  Private  Laws  of 
one  thousand  nine  hundred  and  seven  is  still 
in  force  or  whether  the  same  has  been  repealed 
by  chapter  one  hundred  and  forty-nine  of  the 
Public  I^ws  of  one  thousand  nine  hundred  and 
thirteen;  now,  therefore,  the  General  Assem- 
bly of  North  Carolina,  do  enact : 

"Section  1.  That  in  apportioning  the  school 
fund  of  the  county  of  Mecklenburg,  tiie  county 
board  of  education  shall  be  governed  in  all  re- 
spects by  the  provisions  of  section  two  hundred 
and  seven  of  chapter  three  hundred  and  forty- 
two  of  the  Private  Laws  of  one  thousand  nine 
hundred  and  seven." 

rz]  No  sufficient  reason  has  been  advanced 
which  would  justify  us  in  holding  that  sec- 
tion 4029  of  the  Revisal,  or  section  207  of  the 
revised  charter  of  the  city  is  violative  of  the 
state  Constitution,  article  9,  {  2,  providing 
for — 

"a  general  uniform  system  of  public  schools 
wher^n  tuition  shall  be  free  of  charge  to  all 
children  in  the  state  between  the  ages  of  six  and 
twenty-one  years." 

The  various  legislatures  that  have  passed 
laws  since  the  Constitution  was  adopted 
tteem  to  have  considered  that  a  fair  and  Just 
method  of  distributing  the  scliool  fund  is  per 
capita,  and  numerous  acts  have  been  passed 
looking  to  this  end.  Section  4029,  Revisal, 
has  been  on  the  statute  book  many  years,  and 
its  constitutionality  has  never  been  question- 
ed.    In  pnrfntance  of  it,  a  great  many  cities 


and  towns  in  this  state  are  condnctlng  their 
school  systems,  under  special  legislation  pro- 
viding for  a  per  capita  apportionment  of  the 
school  fund.  We  are  not  prepared  to  say 
that  all  this  legislation,  which  has  beep  in 
force  80  many  years,  is  contrary  to  our  fund- 
amental law.  In  the  Greensboro  school  case, 
the  per  capita  method  of  apportionment  is 
recognized,  the  court  holding  that: 

"The  public  school  fund  in  any  county,  from 
whatever  source  arising,  must  be  distributed  pro 
rata  among  the  several  school  districts  respec- 
tively, according  to  the  number  of  children  in 
each." 

T5e  court  says: 

"A  very  material  part  of  the  fund  thus  devot- 
ed to  the  support  of  public  schools  is  taken 
from  the  ordinary  revenue  of  the  state,  raise<i 
by  taxation,  but  this  does  not  imply,  nor  does 
it  follow,  that  the  fund  thus  raised  is  to  be  dis- 
tributed to  the  support  of  schools  located  in  the 
neighborhood  of  those  taxpayers  who  paid  the 
taxes,  or  most  thereof,  but  it  ii  to  be  diitribu^- 
ed  a*  nearly  a*  may  be  per  capita  for  the  eituca- 
tion  of  all  the  children  in  the  *tate." 

The  Judgment  of  the  superior  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  issue  a  mandatory  injunctlou,  com- 
manding the  defendant  to  apportion  and  dis- 
tribute the  school  fund  in  accordance  with 
the  provisions  of  the  charter  of  the  dty  of 
Charlotte. 

Reversed. 

(189  N.  C.  2431 
MONTGOMERY  v.  CAROLINA  &  N.  W.  RT. 
CO.    (No.  492.) 

(Supreme  Court  of  North  Carolina.     May   5. 
1915.) 

1.  Trial  ^=3205  —  Instructions  —  Construc- 
tion. 

The  instructions  must  be  considered  in 
their  entirety,  to  determine  their  correctness. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  H  703-717:   Dec.  Dig.  €=»295.] 

2.  New  Trial  «=»75— Inaobquact  of  Ver- 
dict—Motion to  Set  Aside. 

The  remedy  for  the  correction  of  error,  in 
a  verdict  awarding  inadequate  damages  for  a 
personal  injury,  is  by  motion  in  the  trial  court 
to  set  aside  the  verdict. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §S  151.  152;   Dec.  Dig.  <8=»75.] 

Appeal  from  Superior  Court,  Caldwell 
County;  Harding,  Judge. 
'  Action  by  Ella  G.  Montgomery,  admtaistra- 
trlx  of  J.  Roby  Montgomery,  deceased, 
against  the  Carolina  &  Northwestern  Rail- 
way Company.  From  a  Judgment  granting 
InsufBcleut  relief,  plaintiff  appeals.    Affirmed. 

Squires  &  Whlsnant,  Thos.  Newland,  and 
M.  N.  Harshaw,  all  of  lenoir,  and  Murray 
Allen,  of  Raleigh,  for  appellant  J.  H.  Ma- 
rion and  W.  C.  Newland,  of  Lenoir,  for  ap- 
pellee. 

PER  CURIAM.  We  have  examined  the 
record  carefully,  and  considered  the  able  ar- 
gument and  learned  brief  of  plaintlfTs  coun- 
sel submitted  to  us,  and  find  no  error  In  the 
trial  of  the  case. 
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[1]  Tbe  Jury  answered  tbe  Issne,  aa  to  neg- 
ligence, In  fayor  of  tbe  plaintiff,  and  the  ex- 
ceptions relate,  therefore,  to  the  Issue  as  to 
damages,  which  were  assessed  at  $1,000 ;  the 
plaintiff  contending  that  the  amount  is  too 
small,  and  that  the  verdict  In  this  respect 
was  influenced  by  an  erroneous  charge  of 
the  court  If  considered  In  detached  por- 
tlons,  there  may  be  some  ground  for  tbe 
exception,  but  it  should  be  taken  and  con- 
strued In  Its  entirety,  as  we  have  so  often 
held.  Aman  v.  Lumber  Co.,  160  N.  C.  374, 
75  S.  E.  931;  State  t.  Exum,  188  X.  O.  599, 
60  S.  E.  283;  Kornegay  t.  Bailroad  Co.,  154 
N,  C.  389,  70  S.  E.  731;  McNeiU  y.  Hallroad 
Co.,  167  N.  C.  390,  83  S.  E.  704. 

[2]  His  honor  distinctly  told  the  jury  that, 
U  the  Injury  and  death  of  intestate  were 
caused  by  a  violation  of  the  Safety  Appli- 
ance Act  of  Congress,  they  should  not  consld- 
*  the  intestate's  contributory  negligence,  if 
there  was  any,  in  diminution  of  the  damages. 
We  are  Induced  to  believe,  after  a  careful 
review  of  the  charge  and  the  evidence,  that 
the  Jury  found  that  the  Intestate's  death  was 
caused  by  a  violation  of  the  Safety  Appli- 
ance Act,  and,  for  some  reason  satisfactory 
to  themselves,  they  agreed  upon  this  verdict, 
though  small  It  may  be,  or  not  as  full  as 
plaintiff  thinks  it  Should  have  been.  If  it 
was  so,  the  remedy  for  the  correction  of  the 
alleged  error  was  by  motion.  In  the  court 
below,  to  set  aside  the  verdict. 

The  charge  as  to  the  measure  of  damages, 
we  think,  was  at  least  substantially  correct 
and  a  sufficient  compliance  with  the  law. 
It  would  seem  that  In  one  or  two  respects 
the  charge  was  liberal  to  the  plaintiff. 

No  error. 


0S»  N.  c.  64) 

WOOTEN  V.  S.  R.  BIGGS  DEUG  CO. 
(No.  437.) 

(Supreme  Court  of  North  Carolina,     May  5, 
1915.) 

1.  DisiassAi.  AND  Nonsuit  «=»70— Nones  ot 
Motion. 

A  party  is  not  entitled  to  notice  of  a  mo- 
tioh  to  dismiss,  made  at  a  regular  term  of  court, 
as  parties  are  presumed  to  have  notice  of  all 
motions,  ordei's,  and  decrees  made  in  the  cause, 
[Ed.  Note. — For  otber  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  $  164;    Dec  Dig.  «=>70.} 

2.  CotJBTS  <S=9l21  —  jTJBiSDicTion  —  "Good 
Faith." 

For  the  amount  demanded  by  plaintiS  to 
confer  jurisdiction,  it  must  be  made  in  "good 
faith,"  which  means,  not  only  an  honest  pur- 
pose, but  that  the  demand  shall  be  related  to 
the  tacts  alleged,  and  shall  follow  as  a  reason- 
able and  natural  conclusion. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  S§  410.  413-426,  428,  437,  450,  452,  458, 
459,  4t>6;   Dec.  Dig.  «=>121. 

For  other  definitions,  see  Words  and  Phrases, 
Xlrst  and  Second  Series,  Good  Faith.] 

3.  Contbacts  <S=>65— Considebation. 

Where  a  drug  company  agreed  to  pay  a 
stipulated  sum  in  consideration  of  plaintiff  pre- 
paring plans  for  tbe  arrangement  of  its  fixtures, 
and  it  did  not  appear  that  in  fixing  the  amounts 


the  parties  were  influenced  bT  defendant's  prom- 
ise to  notify  plaintUI  when  it  was  ready  to  let 
out  bid,  the  contract  to  make  plans  cannot  be 
considered  as  furnishing  consideration  of  th« 
agreement  to  give  notice. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  H  234,  267,  292,  293 ;  Dec.  Dig.  «=> 
65.] 

4.  Contbacts  «=>47  —  Coitsideration  —  Uhi- 
i,atebal  Contbacts. 

No  recovery  can  be  had  for  breach  of  an 
agreement  to  notify  plaintiff  when  it  would  be 
ready  to  let  bids  for  the  sale  of  fixtures,  for  as 
plaintiff  did  not  agree  to  bids,  there  was  no  con- 
sideration. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  tl  220,  221,  256-258:  D^  Dig. 
«=»47.] 

5.  Contracts  ®s»9  — Vauditt— iNDxninxB- 

NESS. 

Where  a  drug  company  agreed  to  notify 
plaintiff  when  it  would  be  ready  to  let  bids  for 
fixtures,  the  agreement  if  supported  by  con- 
sideration, is  too  vague  to  afford  a  right  of  ac- 
tion for  its  breach,  on  the  theory  that  )?laintiff 
'was  thereby  deprived  of  commission,  for  plain- 
tiff's bids  might  have  been  rejected,  or  the  con- 
cern for  which  be  was  bidding  might  have  re- 
jected the  contract  when  tendered,  and  in  either 
case  plaintiff  would  have  been  entitled  to  no 
commissions. 

[Ed.  Not».— For  other  cases,  see  Contracts, 
Cent  Dig.  H  10-20;  Dec  Dig.  «s>9.1 

Appeal  from  Superior  Court,  Mecklenburg 
County;    Shaw,  Judge. 

Action  by  M.  F.  Wooten  against  the  S.  B. 
Biggs  Drug  Company.  From  a  Judgment  dis- 
missing the  action,  plaintiff  appeals.  Af- 
firmed. 

This  is  an  action  to  recover  damages.  In 
which  the  plaintiff  filed  the  following  com- 
plaint: 

"The  plaintiff,  complaining  of  the  defendant 
alleges:  (1)  That  he  is  and  was,  at  tbe  times 
hereinafter  mentioned,  a  resident  and  citizen 
of  said  -county  and  state,  and  that  the  defend- 
ant is  and  was,  at  said  times,  a  corporation 
under  and  by  virtue  of  the  laws  of  North  Caro- 
lina, engaged  in  the  business  of  handling  drugs, 
fountain  beverages,  etc.,  with  its  principal  place 
of  business  in  the  city  ai  Williamston,  in  Martin 
county  in  said  state.  (2)  That  on  or  about  the 
25th  day  of  September,  1013,  the  plaintiff  and 
defendant  entered  into  the  following  agreement 
to  wit:  'It  is  understood  and  agreed  by  M.  F. 
Wooten  and  S.  R.  Biggs  Drug  Company  that 
the  said  M.  F.  Wooten  is  to  make  blue  print 
plans,  elevation  and  perspective  sketches  and 
detailed  specifications  for  one  set  of  drug  .fix- 
tures to  be  purchased  by  the  Biggs  Drug  Com- 
pany. It  is  further  agreed  that  upon  receipt 
of  said  sketch,  plans  and  specifications,  the  S. 
R.  Biggs  Drug  Company  will  pay  the  sum  of 
one  hundred  ($100.0U)  dollars  to  M.  F.  Wooten 
for  said  services  and  then  if  S.  R.  Bi^gs  Drug 
Compauy  should  accept  the  proposition  from 
M.  F.  Wooten  on  the  fixtures  and  buy  same 
from  him,  tbe  money  paid  (one  hundred  dollars) 
will  be  credited  on  the  face  of  the  contract  and 
credit  for  this  amoimt  will  be  given  on  the  pur- 
chase price.  In  case  S.  R.  Biggs  Drug  Com- 
pany  buys  from  another  man  or  firm  then  M. 
F.  Wooten  will  keep  said  money,  and  be  fully 
paid  for  his  services.  [Signed]  S.  R.  Biggs 
Drug  Company,  S.  B.  B.  [Signed]  M.  F.  Woo- 
ten.' (3)  That  agreeable  to  the  foregoing  the 
said  plaintiff  prepared  and  delivered  to  the  de- 
fendant the  plans  and  specifications  above  re- 
ferred to,  and  the  same  were  duly  accepted  by 
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the  defendant,  whereby  the  defendant  became 
Indebted  to  the  plaintiff  in  the  sum  of  $100,  as 
above  set  forth.  (4)  That  said  plans  were  for 
the  purpose  of  enabling  the  defendant  to  pur- 
chase and  install  certain  drug  store  fixtures 
which  it  proposed  to  purchase.  That  plaintiff 
was  a  representative  of  a  concern  furnishing 
each  fixtures.  Thaf  by  the  terms  of  said  con- 
tract and  a  -cotemporaneous  agreement  the  de- 
fendant contracted  and  agreed  with  plaintiff  to 
notify  plaintiff  when  it  would  be  ready  to  let 
bids  for  said  proposed  purchase  of  certain  drug 
store  fixtures,  and  assured  the  plaintiff  that  it 
would  favor  him  in  the  purchase  of  said  fix- 
tures. (5)  That  plaintiff  is  informed  and  be- 
lieTes,  and  so  alleges,  that  the  defendant  has 
already  purchased  said  fixtures  without  notify- 
ing plaintiff  or  giving  him  an  opportunity  to 
be  present  and  bid  upon  said  fixtures.  That 
plaintiff  is  informed  and  believes,  and  so  alleges, 
that  the  defendant  has  purchased  fixtures  con- 
formable to  said  plans  irom  the  other  parties 
in  the  sum  of  about  $3,500,  and  that  if  plain- 
tiff had  been  notified  of  said  purchase  by  defend- 
ants and  been  permitted  to  bid  on  said  fixtures, 
he  could  and  would  have  met  said  price  and 
thereby  obtained  said  order,  which  would  have 
netted  plaintiff  20  per  cent,  or  $750.  (6)  That 
by  reason  of  the  failure  of  the  defendant  to  com- 
ply with  its  contract  and  permit  plaintiff  to 
participate  in  said  biddin;:,  the  plaintiff  lost 
said  saltf  and  the  commission  thereon,  and  that 
thereby  the  defendant  is  justly  indebted  to  the 
plaintiff  in  the  sum  of  $750.  Wherefore  the 
plaintiff  prays  judgment  aeainst  the  defendant 

for  $750,  with  interest  thereon  from  the 

day  of  ,  1914,  and  the  costs  of  the  action 

to  be  taxed  by  the  clerk." 

At  the  return  term  of  the  summons  and 
after  the  complaint  was  filed,  tlie  defendant 
moved  to  dismiss  the  action  for  want  of  Ju- 
risdiction in  the  superior  court,  upon  the 
ground  that  tlie  pnly  cause  of  action  alleged 
In  the  complaint  was  for  the  recovery  of 
$100,  which  was  In  the  Jurisdiction  of  a  Jus- 
tice of  the  peace,  and  that  the  allegations  as 
to  the  agreement  to  notify  the  plaintiff  when 
it  would  be  ready  to  let  bids  were  not  suffi- 
cient to  constitute  a  contract  which  could  be 
enforced.  The  motion  was  continued  and 
was  heard  at  the  next  succeeding  term  of 
court,  when  the  motion  was  allowed  and 
Judgment  was  entered  dismissing  the  action, 
and  the  plaintiff  appealed,  assigning  the  fol- 
lowing errors:  (1)  The  refusal  of  the  court 
to  compel  the  defendant  to  give  notice,  under 
the  special  appearance,  for  the  hearing  of  his 
motion  to  dismiss  said  action  for  a  lack  of 
jurisdiction,  and  in  hearing  said  motion  with- 
out notice  being  given  as  required  by '  law, 
over  plaintiff's  objection.  (2)  To  the  Judg- 
ment as  set  out  in  the  record,  and  especially 
as  the  court  did  not  find  that  the  demand  in 
the  complaint  was  not  made  in  good  faith, 
but  held,  either  ex  mero  motu,  or  upon  a  de- 
murrer ore  tenus  by  defendant  under  a  spe- 
cial appearance,  that  the  plaintiff  could  not 
maintain  said  action. 

Thos.  W.  Alexander,  of  Charlotte,  for  ap- 
pellant. Pharr  &  Bell,  of  Charlotte,  for  ap- 
pellee. 

ALLEN,  J.  [1]  The  plaintiff  was  not  en- 
titled to  notice  of  the  motion  to  dismiss  the 
action  because  the  motion  was  made  at  a 


regular  term  of  court.  Hemphill  t.  Moore, 
104  N.  C.  379,  10  S,  J!.  313 ;  Coor  v.  Smith, 
107  N.  0.  430,  11  S.  B.  1089;  Stith  r.  Jones, 
119  N.  0.  430,  25  S.  B.  1022.  The  rule  as  to 
motions  made  in  term  is  stated  in  Coor  v. 
$mith  to  be  tliat: 

"While  the  action  is  pending  no  actual  nO' 
tice  is  required,  as  all  parties  are  presumed  to 
have  notlte  of  ali  motions,  orders,  and  decrees 
made  in  the  cause." 

[2]  Nor  was  it  the  duty  of  his  honor  to 
find  as  a  fact  that  the  demand  for  Judgment 
by  the  plaintiff  was  not  made  in  good  faith. 
The  term  "good  faith"  may  be  found  in  many 
of  the  opinions  of  this  court  dealing  with  the 
question  of  jurisdiction,  but  it  means  more 
than  an  honest  purpose.  It  implies  that  the 
demand  shall  be  related  to  the  facts  alleged, 
and  shall  follow  as  a  natural  and  reasonable 
conclusion  from  them,  and  in  cases  like  the 
one  before  us,  to  recover  damages  for  breach 
of  contract,  the  allegations  of  fact  in  the 
complaint  must  show  an  enforceable  contract. 
In  Kealty  Company  v.  Corpenlng,  147  N.  C. 
613,  61  S.  E.  528,  the  demand  was  for  $500, 
when  on  the  facts  alleged  the  plaintiff  could 
only  recover  $200.  The  action  was  dismiss- 
ed in  this  court  upon  the  ground  that  the 
superior  court  did  not  have  Jurisdiction,  the 
court  saying: 

"It  is  too  well  settled  to  admit  of  controversy 
that  the  Jurisdiction  is  fixed  by  the  amount  for 
which,  in  the  aspect  most  uvorable  for  the 
plaintiff,  judgment  could  be  rendered  upon  the 
facts  set  out" 

There  are  many  other  cases  in  our  reports 
of  like  import  Froelich  v.  Bxpress  Com- 
pany, 67  N.  G.  1 ;  Wiseman  v.  Witherow,  90 
N.  C.  140;  Brock  v.  Scott,  150  N.  O.  613,  75 
S.  K  724.  In  the  last  case  cited,  the  Jurisdic- 
tion of  the  superior  court  was  sustained  be^ 
cause,  upon  the  facts  alleged  in  the  com- 
plaint, the  plaintiff  was  entitled  to  recover 
more  than  $200,  but'  it  was  pointed  Out  that 
the  court  would  not  be  deprived  of  Jurisdic- 
tion by  reason  of  the  failure  of  the  plaintiff 
to  sustain  his  entire  demand  upon  the  trial, 
or  because  a  part  of  his  claim  might  be  bas- 
ed upon  a  misconception  of  a  legal  principle. 
If,  therefore,  the  "good  faith"  of  the  demand 
made  by  the  plaintiff  and  the  Jurisdiction  of 
the  court  are  determined  by  the  facts  alleged, 
we  must  examine  the  allegations  of  the  com- 
plaint to  see  what  cause  of  action  th»  plain- 
tiff reUes  upon.  The  first,  second,  and  third 
allegations  are  sufficient  to  establish  a  cause 
of  action  to  recover  $100,  but  as  this  amount 
is  not  within  the  Jurisdiction  of  the  suj)erior 
court,  the  plaintiff  must  rely  on  his  cause  of 
action,  based  on  the  allegation  tliat  the  plain- 
tiff promised  to  notify  him  when  it  would  be 
ready  to  let  bids  for  its  proposed  purchase  of 
drug  fixtures. 

[S]  Does  this  allegsition  and  those  succeed- 
ing It,  accepting  them  as  true,  establish  an 
enforceable  contract  between  the  plaintiff 
and  the  defendant?  We  think  not  The 
written  contract  contains  no  such  promise  as 
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ts  alleged,  and  the  plaintiff  must  rely  upon 
a  verbal  promise,  and  no  consideration  Is  al- 
leged to  support  this  promise.  The  sum  of 
$100  which  the  defendant  agreed  to  pay  un- 
der the  written  contract  was  for  the  plans 
and  specifications,  and  there  is  no  allegation 
that  in  fixing  this  amount  the  parties  were 
influenced  one  way  or  the  other  by  the  prom- 
ise of  the  defendant  to  notify  the  plaintiff 
when  it  was  ready  to  let  out  bids,  and  there- 
fore this  sum  cannot  be  relied  upon  as  a  con- 
sideration. 

[4]  The  promise  of  the  defendant  cannot 
be  supported  upon  the  ground  that  mutual 
promises  constitute  a  consideration,  because 
there  is  no  allegation  In  the  complaint  that 
the  plaintiff  promised  to  bid,  and  if  the  de- 
fendant had  notified  him,  he  could  have  re- 
fused to  bid  without  Incurring  the  breach  of 
any  moral  or  legal  obligation.  The  promise, 
as  alleged,  amounted  to  no  more  than  an  of- 
fer, which  has  never  been  accepted  by  the 
plaintiff,  and  which  could  not  constitute  a 
contract  until  acceptance.  It  is  lacking  In 
the  one  thing  without  which  a  contract  can- 
not be  made,  and  that  is  the  assent  of  the 
parties  to  the  agreement,  the  meeting  of  the 
minds  upon  a  definite  proposition.  Elks  v. 
Insurance  Company,  159  N.  C.  624,  75  S.  E. 
808. 

[S]  Again,  the  promise  is  too  vague  and 
indefinite.  In  Elks  v.  Insurance  Company, 
supra,  the  court  quoting  from  Page  on  Con- 
tracts, says: 

"The  offer  must  not  merely  be  complete  in 
terms,  but  the  terms  must  be  suRicieDtly  definite 
to  enable  the  court  to  determine  ultimately 
whetlier  the  contract  has  been  performed  or  not. 
If  no  breach  of  the  contract  could  be  assigned 
which  could  be  measured  by  any  test  of  damages 
from  the  contract,  it  has  been  said  to  l>e  too 
indefinite." 

If  the  defendant  had  notified  the  plaintiff 
lie  could  have  refused  to  bid  without  Incur- 
ring any  liability,  or  if  he  tiad  bid,  the  de- 
fendant was  not  obliged  to  accept,  or  if  the 
bid  had  been  made  and  accepted,  the  com- 
pany represented  by  the  plaintiff  could  have 
refused  to  accept  the  order  for  the  fixtures. 
The  Tigbt  of  the  plaintiff  to  recover  dam- 
oees,  assuming  that  there  was  a  considera- 
tion to  support  the  promise,  is  altogether 
conjectural  and  speculative. 

We  are  therefore  of  opinion  that  no  cause 
of  actlAn  is  stated  in  the  complaint,  except 
for  the  recovery  of  $100 ;  and,  as  this  is  not 
within  the  Jurisdiction  of  the  superior  court, 
the  action  was  properly  dismissed. 

Affirmed. 


(169  N.  C.  52) 
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the   husband,    though    admisfiible   against   him, 
may  he  excluded  as  against  the  wife. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |(  953-964;  Dec.  Dig.  <3s»248.] 

2.  Afpkai,  and  Ebbob  «=3l056  —  Harmless 
Error— Exclusion  of  Evidence. 

In  an  action  to  set  aside  a  fraudulent  con- 
veyance, the  exclusion  of  evidence  of  fraud  as 
against  the  grantee  is  harmless,  where  the  jury 
found  no  fraudulent  intent  by  the  grantor. 

[Ed.  Note. — For  other  cases,  see  Appeal  nn<t 
Error,  Cent.  Dig.  §§  4187-4193,  4207;  l>e<!. 
Dig.  <8=»10o6.] 

3.  Witnesses    ^=»330— Cross -Examination — 
Scope— Fraud. 

In  cases  involving  fraudulent  intent,  much 
latitude  is  allowed  on  cross-examination  as  to 
questions  affecting  the  credibility  of  witnesses 
or  tending  to  assist  the  jury. 

[Ed.  Note.— For  other  cases,  see  Witnesse*. 
Cent.  Dig.  {{  1106-1108;    Dec.  Dig.  «=»330.T 

4.  Witnesses  €=387— Cross-Examination— 
Teotimony  at  Former  Trial. 

Plaintiff  can  be  cross-examined  fully  an  to 
the  testimony  given  by  him  at  a  former  triaL 
•(Ed.   Note.— For   other  cases,  see  Witnesses, 
Cent.  Dig.  U  1228-1232;   Dec.  Dig.  «=»387.] 

5.  Fraudulent  Conveyances  «=»289  —  Ad- 
missibility of  Evidence— Intent. 

In  an  action  to  set  aside  a  conveyance  by 
a  husband  to  a  wife,  testimony  of  the  husband 
as  to  why  he  made  the  conveyance  is  competent 
on  the  issue  of  fraudulent  intent. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances.  Cent  Dig.  |§  838,  840-845,  847, 
848;    Dec.  Dig.  «=»280.1 

6.  Fraudulent  Conveyances  ®=>289  —  Ad- 
missibility OF  Evidence— Gooi>  Faith. 

In  an  action  by  a  creditor,  who  had  ob- 
tained a  judgment  for  contribution  against  one 
who  bad  been  cosurety  on  a  note  with  him,  to 
set  aside  a  conveyance  by  the  cosurety  to  his 
wife,  testimony  by  defendant  that  at  the  time 
of  the  conveyance  he  knew  that  the  maker  of 
tlie  note  bad  property  was  admissible  to  show 
good  faith  in  the  amount  of  property  retained 
by  him  to  meet  bis  debts. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |§  838.  840-845,  847. 
848:   Dec.  Dig.  <fc=»280.] 

7.  Fraudulent  Conveyances  €=»277— Voi,u:»- 
TABY  Conveyance— Presumption. 

Under  Revisal  1905.  i  962,  providing  that, 
where  there  is  any  evidence  tending  to  show 
that  at  the  time  of  an  alleged  fraudulent  con- 
veyance the  grantor  retained  property  sufficient 
to  satisfy  his  then  creditors,  and  that  the  ex- 
istence of  indebtedness  shall  be  evidence  only 
from  which  a  fraudulent  intent  may  be  inferred, 
the  presumption  of  fraud  arising  from  a  volun- 
tary conveyance  by  a  party  indebted  is  removed, 
and  it  is  proper  to  refuse  a  prayer  to  instruct 
the  jury  to  find  against  the  good  faith  of  the 
grantor  unless  the  preponderance  of  the  evidence 
sliows  that  be  retained  after  the  conveyance 
available  property  sufficient  to  satisfy  a  contin- 
gent obligation  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  U  709,  809-814;  Ut^.-. 
Dig.  <S=>277.] 

8.  Fraudii.ent  Conveyances  €=>58— Volun- 
tary Co.weyance— Pbopebty  Retaimeu  — 
Amount. 

A  surety  on  a  note  need  retain,  as  far  sis 
his  cosurety  is  concerned,  from  a  voluntary  ct<ii- 
veyance  to  his  wife,  only  enough  property    to 


(Suprcn;e  Court  of   North   Carolina.      May   5, 

1015.     Diasciitini;  Opinion,  .May 

12,  1015.) 

1.  Evidence  <3=24S— Declarations  of  Hus- 
band— Admisbiuility. 

In  an  action  to  set  aside  a  fraudulent  con-       ,  _  .... 

veyance  by  a  linsbund  to  a  wife,  declarations  of    pay  one-half  of  the  amount  of  the  note;    siuC-e 

■I  - — • — — ^ , 
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that  is  all  that  the  cosurety  is  entitled  to  recov- 
er from  him. 

[E3d.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  S§  138,  140,  144-147, 
158;    Dec.  Dig.  <S=»58.] 

9.  Fraudulent  Convetances  <3=58— VoLUiir- 
TAHY  GoNVETANCE— Indebtedness— SuBETir 
Obligation. 

While  surety  debts  are  to  be  considered  as 
other  debts  in  reserving  property  from  a  volun- 
tary conveyance  to  a  wife,  the  fact  that  the  prin- 
cipal was  entirely  solvent  at  the  time  ot  the 
conveyance  ought  to  be  considered  in  determin- 
ing the  amount  of  property  to  be  retained  after 
the  conveyance. 

lEd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  $$  138.  140,  144-147, 
158;    Dec.  Dig.  <S=>58.] 

Brown  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Burke  Coun- 
ty:   Harding,  Judge. 

Action  by  A.  A.  Shuford,  Jr.,  against  F.  P. 
Cook  and  wife  to  set  aside  a  conveyance  to 
the  wife  in  alleged  fraud  of  creditors.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

B.  B.  Blackwelder  and  Self  &  Bagby,  all  of 
Hickory,  and  S.  J.  Errin,  of  Morganton,  for 
appellant  Spainbour  &  Mull  and  Avery  & 
Krvin,  all  of  Morganton,  for  appellees. 

CLARK,  C.  J.  This  Is  an  action  to  set 
aside  a  conveyance  by  the  defendant  F.  P. 
Cook  to  his  wife,  tbe  codefendant,  March  14, 
1908,  on  the  ground  that  It  was  voluntary 
nnd  made  In  fraud  of  creditors.  The  defend- 
ant F.  P.  Cook  and  plaintiff  were  indorsers 
of  the  note  of  one  J.  B.  Wheeler,  who  has 
since  become  Insolvent,  and  the  note  was  paid 
by  the  plaintiff,  who  at  June  term,  1913,  of 
Burke  obtained  judgment  against  F.  P.  Cook 
for  $1,200,  and  interest  from  September,  1909, 
being  the  pro  rata  due  by  him  to  the  plaintiff. 

The  defendants  denied  that  the  conveyance 
was  voluntary  or  fraudulent,  alleging  that  F. 
P.  Cook  at  the  time  of  said  conveyance  to 
bis  wife  retained  property  amply  sufficient 
to  pay  bis  then  creditors,  and  further  alleged 
that  the  property  conveyed  was  purchased 
for  the  wife  by  her  father  and  mother.  The 
plaintiff  insisted  that  neither  of  these  allega- 
tions was  .true,  but  that  the  conveyance  was 
executed  with  the  fraudulent  intent  to  hin- 
der, delay,  and  defeat  the  creditors  of  F.  P. 
Cook. 

Tbe  Jury  found.  In  response  to  the  issues 
sabmitted,  that  the  defendant  F.  P.  Cook,  at 
tbe  time  of  the  conveyance  of  the  said  prop- 
erty to  his  wife,  retained  property  fully  sufli- 
cient  and  available  for  tbe  satisfaction  of  his 
then  creditors,  and,  that,  while  there  was 
HO  consideration  paid  F.  P.  Cook  by  his  wife, 
the  said  tract  had  cost  $1,200,  of  which  $1,- 
100  had  been  paid  by  her  father  and  mother: 
tbat  the  deed  for  the  same  had  been  use- 
ciited  by  the  vendor  to  P.  P.  Cook.  wit|j  an 
n.sreement  that  he  should  hold  the  title  for 
the  lieiietlt  of  his  wife,  and  that  in  after- 
»v!irds  nuikiiis  the  conveynnce  to  her  J.  V. 


Cook  had  no  Intent  to  delay,  hinder,  or  defeat 
bis  creditors. 

[1,2]  The  exceptions  of  the  plaintiff  are 
numerous,  but,  many  of  them  beiag  of  the 
same  character,  they  may  be  grouped  under 
a  few  heads.  Exceptions  1,  2,  3,  4,  5,  and  6 
are  to  the  exclusion  of  certain  acts  and  dec- 
larations of  F.  P.  Cook,  as  evidence  against 
Victoria  Cook,  though  admitted  as  to  him. 
This  was  competent  Eddleman  v.  Lentz, 
158  N.  C.  71,  72  S.  E.  1011.  Besides,  ns  the 
Jury  find  that  there  was  no  fraudu'.cnt  intent 
on  the  part  of  F.  P.  Cook,  it  Is  immaterial 
that  this  evidence  was  excluded  as  to  bis 
wife. 

[3]  Exceptions  7,  8,  9,  10,  11,  13,  and  20 
were  taken  on  tbe  cross-examination  of  the 
plaintiff,  A.  A.  Shuford,  Jr.  l^ese  questions 
bore  more  or  less  on  the  matters  in  issue,  and 
in  cases  Involving  fraudulent  intent  much 
latitude  is  allowed  on  cross-examination  as 
to  inquiries  that  affect  the  credibility  of  wit- 
nesses or  tend  to  assist  the  Jurors. 

[4]  Exceptions  14,  15,  16,  17,  18,  and  19 
were  as  to  the  testimony  of  the  plaintiff  on 
a  former  trial,  and  it  was  competent  to  in- 
quire fully  Into  such  testimony.  Neither  can 
exceptions  21,  22,  and  23  be  sustained :  for 
the  scope  of  the  inquiry  in  cases  involving 
questions  of  fraud  is  broadened  to  take  in  all 
the  drcumstauces  and  conditions  surround- 
ing the  parties. 

[6]  Exception  24  Is  to  the  testimony  of  F. 
P.  Cook  as  to  why  he  made  the  deed  to  bis 
wife,  but  it  was  clearly  competent  on  the 
question  of  Intent. 

[V]  Exceptions  25  and  26  are  to  the  testi- 
mony of  the  defendant  F.  P.  Cook  that  at 
the  .time  he  made  the  deed  to  his  wife  he 
knew  that  Wheeler  had  certain  property,  and 
that  the  cashier  of  the  bank  holding  the  note, 
which  he  signed,  informed  him  of  the  pos- 
session of  said  property  by  Wheeler.  This 
was  competent  as  showing  good  faith  and  in- 
tent as  to  the  amount  of  property  which 
should  have  been  retained  by  him  when  mak- 
ing the  deed  to  his  wife.  Black  v.  Sanders, 
46  N.  C.  67. 

[7,  8]  Exception  27  was  for  the  refusal  to 
give  the  following  prayer  for  Instruction: 

"Though  yon  should  find  from  the  evidence 
that  F.  P.  Cook,  at  the  time  of  tbe  execution  of 
tbe  deed  in  question,  honestly  believed  that  J. 
A.  Wheeler  was  solvent,  financially  responsible, 
and  would  pay  the  note  given  to  the  bnnk  when 
it  became  due,  and  though  you  should  further 
find  that  F.  P.  Cook  retained  property  fully  suf- 
ficient and  available  for  the  satisfaction  of  his 
obligations  other  than  the  $2,400  note  to  said 
bank,  then  it  would  be  your  duty  to  answer  the 
first  issue  'No,'  unless  defendants  satisfy  you  by 
the  greater  weight  of  the  evidence  that  F.  1'. 
Cook  retained  property  fully  sufficient  and  avail- 
able to  pay  the  :^2,400  note  to  the  bank,  as  well 
as  his  other  obligations." 

The  plaintiff  earnestly  pressed  this  excep- 
tion, but  the  act  of  1840,  now  Uevlsal,'  {  962, 
provides  that  the  court  where  there  is  any 
evidence  tending  to  show  that  at  the  time  of 
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the  alleged  fraudulent  conveyance  the  gran- 
tor retained  property  fully  gufflcient  and 
available  for  the  satisfaction  of  bis  then 
creditors,  shall  submit  the  question  to  a  Jury 
"with  such  observations  as  may  be  right  and 
proper."  The  presumption  formerly  arising 
from  a  voluntary  conveyance  made  by  a  par- 
ty Indebted  is  thus  removed,  and  the  indebt- 
edness in  such  case  is  to  be  taken  and  held, 
In  the  language  of  Revlsal,  {  962,  "to  be  evi- 
dence only  from  which  an  Intent  to  delay, 
hinder  or  defraud  creditors  may  be  inferred." 
Hobbs  V,  Cashwell,  152  N.  C.  183,  67  S.  E. 
495.  As  against  this  plaintUT,  it  was  not 
necessary  to  retain  ^,400,  but  as  to  him  the 
liability  to  be  covered  was  only  $1,200. 

[I]  As  to  exceptions  28,  32,  and  33,  the  re- 
quests of  plaintiff's  counsel  which  were  re- 
fused were,  in  substance,  that  the  defend- 
atit  must  show'  that  he  retained  property 
"fully  Sufficient  and  available"  to  pay  all  his 
obligatloils  of  every  kind  without  regard  to 
his  true  and  ultimate  liability  thereon  by 
reason  of  the  solvency  or  insolvency  of  his 
co-obligors  or  principals  in  an  indebtedness 
to  which  he  is  surety.  While  holding  that 
surety  debts  are  to  be  tak^n  as  other  debts 
in  reserving  property  to  pay  them,  Pearson, 
J.,  says,  in  Black  ▼.  SandeM,  supra:  "On 
the  other  hand,  if  the  principal  be  entirely 
solvent,  it  would  seem  that  it  ought  to  be 
considered." 

So  fiir  as  the  plaintiff  Is  concerned,  it  was 
not  necessary  as  against  him,  as  already 
tttated,  that  the  defendants  should  have  re- 
tained and  set  apart  $2,400  of  property ;  since 
his  liability  to  the  plaintiff  could  not  exceed 
his  pro  rata  part,  i.  e.,  $1,200. 

It  having  been  found  on  the  other  Issues 
that  the  deed  to  his  wife  was  executed  by 
Cook  without  any  fraudulent  Intent,  and  that, 
if  he  bad  such  intent,  it  was  unknown  to  his 
wife,  and  that  $1,1'00  of  the  $1,200  originally 
paid  for  the  land  had  been  furplshed  by  her 
mother  and  father,  and  that  the  deed  to  F.  P. 
Cook  had  been  executed  by  the  vendor  with 
an  agreement  that  be  would  hold  the  title  for 
the  benefit  of  his  wife,  much  of  this  discus- 
sion is  immaterial.  But  we  have  considered 
all  the  points  raised. 

Ko  error. 

BROWN,  J.  (dissenting).  The  following  Is 
the  first  issue: 

"(1)  Did  the  defendant  F.  P.  Cook,  at  the 
time  of  the  executioa  of  the  deed  In  controversy 
to  bis  wife,  the  feme  defendant,  M.  V.  Cook,  re- 
tain property  fuHy  sufficient  and  available  for 
the  satisfaction  or  his  then  creditors?" 

The  plaintiff  In  apt  time  requested  the 
court  to  instruct  the  jury  that: 

"There  is  not  sufficient  evidence  in  this  cause 
to  show  that  F.  P.  Cook,  at  the  time  of  the  ex- 
ecution of  the  deed  to  bis  wife,  M.  V,  Cook, 
retained  propertjr  fully  sufficient  and  available 
for  the  satisfaction  of  his  then  creditors,  and 
you  will  answer  the  first  issue  'No.' " 

The  court  refused  to  give  the  instruction, 
and  the  plaintiff  excepted. 


I  am  of  opinion,  upon  all  the  evidence,  the 
prayer  should  have  been  given.  Actual  In- 
solvency is  not  necessary  in  order  to  render 
a  voluntary  conveyance  void ;  for  If  a  person, 
largely  Indebted,  makes  a  voluntary  convey- 
ance, and  shortly  afterwards  becomes  in- 
solvent, that  is  enough  to  set  aside  the  con- 
veyance as  fraudulent  Wherever  the  amount 
of  the  property  so  closely  approximates  the 
amount  of  the  liabilities  that  the  conveyance 
would  have  a  direct  tendency  to  impair  the 
rights  of  creditors,  if  they  should  attempt  to 
force  collection  by  judicial  process,  the  debt- 
or is  adjudged  insolvent  Rose  t.  Dunklee, 
12  Colo.  App.  403,  56  Pac.  842.  The  act  of 
1840,  now  section  962  of  the  Revlsal  of  1905, 
provides  that  no  voluntary  conveyance  or 
gift  by  one  indebted  sliaU  be  deemed  to  be 
void — 

"if  property,  at  the  time  of  maldng  such  gift  or 

settlement,  fully  sufficient  and  available  tor  the 
satisfaction  of  his  then  creditors,  be  retained 
by  such  donor  or  settler." 

The  property  must  be  available  to  the  cred- 
itors owning  the  debts  existing  at  the  time 
of  the  gift  or  settlement  The  property  must 
be  available  when  such  debts  become  due 
and  payable,  and,  if  payment  is  refused,  the 
property  must  be  available  at  the  time  when 
the  creditor,  by  the  exercise  of  all  due  dili- 
gence, should  reduce  debt  to  a  judgment 
Howse  V.  Judson,  1  Fla.  133;  Edmunds  r. 
Mister,  58  Miss.  765;  Cock  v.  Oakley,  60 
Miss.  628;  State  v.  Koontz,  83  Mo.  323; 
Pomeroy  v.  Bailey,  43  N.  H.  118;  Williams 
V.  Hughes,  130  N.  C.  58,  48  S.  E.  518 ;  Black 
V.  Sanders,  46  N.  C.  67.  In  the  last-named 
case  it  is  held  as  a  matter  of  law  that  20 
negroes  and  two  tracts  of  land  valued  at 
$7,250  are  not  property  fully  sufficient  and 
available  to  pay  debts  amounting  to  $6,848. 
In  the  opinion  Chief  Justice  Pearson  says: 

"No  man  would  lend  money  upon  such  secu- 
rity; he  would  require  property  of  this  de- 
scription to  exceed  the  debt  at  least  one-third, 
if  not  one-half." 

Accepting  defendant's  own  valuation  upon 
his  property,  which  should  be  taken  cum 
grano  sails,  at  time  he  conveyed  the  property 
in  controversy  to  his  wife,  his  remaining  as- 
sets exceeded  his  liabilities  (after  deducting 
homestead  and  personal  exemption)  only 
$610.  The  bulk  of  property  retained  ia  of  a 
very  fleeting  and  unsubstantial  character. 
Among  the  assets  are  mules,  cattle,  stock  of 
goods,  store  accounts,  binder,  buggy,  drill, 
and  wagon;  total  value,  $2,260.  The  store 
accounts  alone  amount  to  $400,  and  there  1» 
no  evidence  that  they  can  be  collected. 

To  my  mind,  it  is  perfectly  evident  that 
the  defendant  was  practically  insolvent 
when  he  executed  the  deed  to  his  wife,  and 
thak  he  did  not  retain  property  fuUv  suffi- 
cient and  available  within  the  meaning  of 
the  statute. 

WALKER,  J.,  concurs  in  this  opinion. 
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KIVETT  V.  GARDNER  et  aL     (No.  160.) 

(Sapreme  Coart  of  North  Carolina.     May  6, 
1915.) 

1.  Adverse  Possession  «=>79  —  "Colob  o» 
Titlb"—  Void  Tax  Deed. 

A  sheriff's  deed  for  taxes,  whicli  was  not 
nnder  seal,  and  was  void  because  the  property 
was  sold  to  the  county,  which,  under  the  ex- 
isting law,  acquired  only  a  right  to  foreclose, 
but  which  conveyed  the  property  without  at- 
tempting to  foreclose,  was  "color  of  title"  to 
support  a  claim  by  adverse  possession  for  seven 
years;  since  "color  of  title  is  a  writing,  usu- 
ally a  deed,  which  professes  to  pass  the  title, 
but  fails  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
aession;  Cent.  Dig.  §|  459-^6^ ;  De&  Dig.  «=» 
79. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Color  of  Title.] 

2.  Taxation  «=»730— Tax  Deeds  —  Saub  to 
County. 

Under  Revisal  1905,  f  290S,  authorizing  the 
issuance  of  a  tax  deed  on  production  of  a  cer- 
tificate of  purchase,  a  county  purchasing  land 
at  a  tax  sale  can  acquire  a  deed  therefor  with- 
out resorting  to  foreclosure. 

[Ed.    Note.— For   other   cases,   see   Taxation, 
Cent.  Dig.  §  1463;    Dec.  Dig.  «=»730.] 
8.  Taxation      ^=9805  —  Limitations  —  Lahd 

Sold  ^or  Taxes— Possession  of  Owner. 
The  ordinary   statutes  of   limitations  run 
against  an  owner  of  land  sold  for  taxes  unless 
he  has  remained  in  possession  of  the  land. 

[Ed.  Note.— For  other  casea,  see  Taxation, 
Cent  Dig.  Si  1593-1597;  Dec  Dig.  <S=>805.1 

Appeal  from  Superior  Court,  Harnett  Coun- 
ty;  Connor,  Judge. 

Action  by  Mrs.  Lillian  L.  Kirett  against 
S.  J.  Gardner  and  others.  Judgment  for 
defendants,  and  plaintiff  appeala    Affirmed. 

There  was  evidence  tending  to  show:  That 
in  1824  Alex.  McKay,  sheriff,  conveyed  the 
land  in  question  to  Neil  McNeill,  Sr.;  that 
be  died,  leaving  two  children,  Archibald 
McNeill  and  Caroline  Turner;  that  plaintiff 
Is  daughter  of  Archibald,  and  that  she  has 
acquired  the  interests  of  the  other  children 
and  grandchildren,  descendants,  and  heirs  at 
law  of  Neil  McNeill;  that  the  land  was  list- 
ed for  taxation  as  the  property  of  these  heirs, 
l>r  some  of  them,  in  1895  or  1896;  that  the 
land  was  sold  for  taxes  in  1897,  and  a  paper 
writing  was  executed,  purporting  to  be  in 
pursuance  of  such  sale,  in  terms  as  follows: 

**  •  •  •  Whereas  at  a  sale  of  real  estate  for 
the  nonpayment  of  taxes  made  in  the  county 
aforesaid  on  the  3d  day  of  May,  A.  D.  1897, 
tibe  following  described  real  estate,  to  wit :  One 
hundred  acres  of  land  in  Black  Hirer  township 
adjoining  the  lands  of  S.  J.  Gardner,  H.  A. 
Williams,  and  C.  C.  Barbee  estate,  it  being  bid 
off  to  the  county  of  Harnett,  it  )>«ng  the  last 
and  highest  bidder,  for  the  sum  of  ten  dollars 
and  sixty-six  cents  tax,  and  three  dollars  and 
■ixty-nine  cents,  cost  and  interest,  making  four- 
teen dollars  and  thirty-five  cents; 

"And  whereas,  the  same  not  having  been  re- 
deemed from  sale,  and  it  appearing  that  the 
bolder  of  the  certificate  of  purchase  of  said  real 
«atatr  has  comiilied  with  the  laws  of  North 
Carol^Da  necessary  to  entitle  him  to  a  deed  of 
said  real  estate: 

"Now,  therefore,  know  ye,  that  I,  J.  H.  Pope, 


sheriff  of  said  county  of  Harnett,  In  considera- 
tion of  the  premises  and  by  virtue  of  the  stat- 
utes of  North  Carolina  in  such  cases  provided, 
do  hereby  grant  and  convey  unto  Alex.  Stewart, 
his  heirs  and  assigns  forever,  the  said  real  es- 
tate hereinbefore  described,  subject,  however,  to 
any  redemption  provided  by  law. 

"Given  under  my  hand  and  seal-  the  6th  day 
of  June,  Anno  Domini. 

"J.  H.  Pope,  Sheriff." 

That  defendant  had  acquired,  by  proper 
conveyances,  the  interest  of  Alex.  Stewart, 
the  purchaser. 

His  honor,  having  held  that  this  paper  was 
Inefficient  to  convey  the  title,  admitted  the 
same  as  color  of  title,  and  thereupon  de- 
fendant offered  evidence  tending  to  show 
that,  not  long  after  the  execution  of  the  pa- 
per, Alex.  Stewart  had  taken  possession  of 
the  property,  claiming  to  own  the  same  un- 
der the  above  Instrument,  and  that  be  and 
his  grantees  had  held  it  under  this  aiid  the 
conveyances  since  made  for  more  than  seven 
consecutive  years  next  before  action  brought, 
and  apparently  more  than  ten  years;  that 
none  of  the  deeds  made  by  Stewart  and  his 
successors  in  Interest  bore  date  more  than 
seven  years  before  suit,  only  the  paper  writ- 
ing above  set  out  bearing  such  date. 

On  issues  submitted,  there  was  verdict  for 
defendant  Judgment,  and  plaintiff  excepted 
and  appealed,  assigning  for  error  chiefly  that 
the  paper  writing  in  question  was  not  good 
as  color. 

J.  R.  Raggett,  of  Lllllngton,  and  Winston 
&  Biggs,  of  Raleigh,  for  appellant  J.  C. 
Clifford,  of  Dunn,  and  Chas.  Ross,  of  Lllllng- 
ton, for  appellees. 

HOKE,  J.  [1]  Color  of  tttle  has  been  de- 
fined with  us  as  "a  paper  writing,  usually 
a  deed,  which  professes  to  pass  the  title,  but 
fails  to  do  so."  Knight  v.  Roper  Lumber  Co., 
84  S.  E.  705,  at  the  present  term,  and  we 
are  of  opinion  that  the  instrument  under 
which  defendant  claims  comes  clearly  within 
the  words  and  meaning  of  the  definition. 

It  is  urged  for  plaintiff:  (1)  That  a  tax 
deed  void  for  noncompliance  with  the  statute 
may  not  constitute  color;  (2)  that,  in  any 
event,  the  present  instrument  is  not  properly 
color,  for  lack  of  a  seal. 

But  the  first  position  has  been  resolved 
against  the  plaintiff  In  Greenleaf  v.  Bartlett, 
146  N.  C.  495,  60  S.  E.  419,  14  L.  R.  A.  (N. 
S.)  660,  and  the  second,  in  Avent  v.  Arring- 
ton,  105  N.  C.  377-392, 10  S.  E.  991,  cited  with 
approval  at  the  present  term,  in  Knight's 
Case,  supra,  and  in  Gann  v.  Spencer,  167  N. 
C.  429,  83  S.  E.  620.  True,  we  have  held  in 
several  cases  coming  under  the  former  law 
that,  when  a  county  bid  In  land,  it  accjulred 
only  the  right  to  foreclose.  (Wilcox  v.  I.ieach, 
123  N.  C.  74,  31  S.  E.  374),  and  that,  when  it 
attempted  to  convey  the  title  without  fore- 
closure, the  conveyance  was  void  (Smith  v. 
Smith,  150  N.  a  81,  63  S.  B.  177)  ;  but 
none  of  these  decisions  affect  the  doctrine  of 
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adverse  possession  under  color  of  tlOe  where, 
as  In  this  ca&e,  It  is  made  to  appear  that 
the  sheriff  has  executed  a  written  instrument 
purporting  to  convey  the  land  in  fee,  and 
the  grantee,  claiming  as  owner  under  it,  has 
taken  and  held  possession  adversely  for  more 
than  seven,  and  even  more  than  ten  years,  ac- 
cording to  the.  testimony. 

Regarding  defendant  as  a  purchaser,  under 
uu  Irrugulur  sale  for  taxes,  it  would  seem 
that  three  years'  adverse  occupation,  under  a 
sheriff's  deed,  is  all  that  would  be  required. 
Kevisal,  i§  2909,  395.  Lyman  v.  Hunter,  123 
N.  C.  COS,  31  S.  B.  827. 

(2,  3]  It  may  be  well  to  note  that,  under 
the  present  law  (Revisal,  i  2905),  a  county 
purchasing  laud  for  taxes  may  take  a  deed 
therefor  without  resorting  to  foreclosure. 
Mc.Nalr  v.  Boyd,  163  N.  G.  478,  79  S.  E.  966, 
and  this  case  holds,  too,  that  it  Is  only  when 
the  owner  has  been  in  possession  that  the 
ordinary  statutes  of  limitations  do  not  oper- 
ate against  him. 

We  find  no  error  to  plaintiff's  prejudice  In 
the  proceedings  below,  and  the  Judgment  in 
plaintiff's  favor  is  atUrmed. 

No  error. 

aC8  N.  C.  iS) 

MITCHEM  V.  MITCHEM.     (No.  445.) 

(Supreme  Court  of  North   Carolina.     May   5, 
1915.) 

1.  FitAUD  €=365  —  Actions  —  Instbuction  — 
Contention  of  Pasties. 

In  an  action  for  fraud  in  the  sale  of  a 
livery  business,  where  plaintiff  claimed  that  de- 
fendant falsely  represented  that  the  profits  of 
the  busiuess  were  $300  a  month,  while  defend- 
ant contended  that  be  stated  that  the  income 
from  the  business  was  that  amount,  and  that 
the  statement  was  true,  an  instruction  that, 
unless  the  jury  found  by  greater  weight  of  evi- 
dence that  defendant  said  he  was  making  a 
profit  of  $300  per  month,  they  should  find  for 
uim  on  that  issue  was  correct. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  $$  72-74;  Dec.  Dig.  <S=965.] 

2.  Appeal  and  Erbob  €=>1079  —  Questions 
Presented  fob  Review  —  AssioNiiENT  of 
Ebrob— Brief. 

A  question  discussed  on  oral  argument,  but 
not  embraced  in  the  assignments  of  error  nor 
referred  to  in  the  brief,  will  not  be  considered. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  4262 ;    Dec.  Dig.  <S=»1079.] 

3.  Appeal  and  Ebbob  $=31033  —  Harmless 
Error— Instruction— Ebbob  Favobable  to 

DEFEjNDANT. 

Plaintiff,  in  an  action  for  fraudulent  rep- 
resentations, cannot  complain  of  errors  in  the 
(barge,  submitting  to  the  jury  the  issue  as  to 
representations,  alleged  to  have  been  made  by 
dcfendnot,  that  the  business  sold  to  her  pro- 
duced a  profit  of  $300  per  month,  where  the 
only  representation  shown  by  her  testimony  was 
that  the  business  would  pay  for  itself  in  six 
months. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4052-4062 ;  Dec.  Dig.  «=> 
1033.1 


4.  Appeal  and    Erbob  d=>1068  —  Habkless 

Ebbob — Instruction— Party  Not  Entrlbd 

TO  Recoveb. 

Error   in  a   charge   that  plaintiff   was  not 

entitled   to  a  rescission   of  a   contract  on  tiu 

ground  of  fraud  because  she  liad  not  returned 

the  property  received  was  harmless,  where  the 

jury  found  there  was  no  fraud. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }§  4225-4228,  4230;  I>ec  Dig. 
<&=>106&] 

Appeal  from  Superior  Court,  Gaston  Coun- 
ty; Thos.  J.  Shaw,  Judge. 

Action  by  Mrs.  G.  B.  Mltchem  against  D. 
W..Mitchem.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

This  is  an  action  brought  for  the  purpose 
of  rescinding  a  contract  of  sale  and  to  re- 
cover damages,  the  plaintiff  alleging  that  she 
was  Inducea  to  purchase  a  one-half  interest 
In  a  livery  business  upon  the  false  and  fraud- 
ulent representation  of  the  defendant,  that 
the  net  income  from  the  business  at  the  time 
of  the  sale  was  $300  per  month,  and  that  the 
property  sold  was  worth  .$1,400.  His  honor 
charged  the  jury  that  the  plaintiff  could  not 
sustain  her  action  upon  the  representation  as 
to  the  value  of  the  property,  to  which  there 
was  no  exception,  and  the  case  was  tried  up- 
on the  allegation  that  the  defendant  made 
the  representation  alleged  as  to  the  profits 
per  month.    The  plaintiff  testified  as  follows: 

"My  name  is  Gabrilla  Mitcbem;  the  defend- 
ant is  my  brother-in-law,  my  husband's  brother. 
He  advised  me  on  buying  some  land ;  told  me 
how  much  to  give,  and  he  had  Mr.  Mason  there 
to  tell  me  how  far  to  go,  and  X  stopped  when 
he  told  me  to  stop.  I  did  not  go  to  him  any 
time  prior  to  the  transaction  about  the  livery 
stable  for  advice  about  business  affairs,  only 
that  time,  in  reference  to  this  time,  I  will 
say  be  scut  up  there.  Joe  came  up  there  and 
said  papa  sent  after  me  to  come  down  there; 
that  he  wanted  me  to  buy  a  half  interest  in  the 
livery  stable.  1  went  down  there,  and  I  wasn't 
there  but  a  few  minutes  until  he  got  to  talking 
to  me  about  the  stable;  said  he  wanted  to  sell, 
and  wanted  me  and  Joe  to  buy  it;  said  the 
whole  thing  was  worth  $1,400  and  wanted  me 
to  buy  half  and  wanted  Joe  to  take  the  other, 
and  I  said,  'Dave,  I  don't  know  anyttiing  about 
the  livery  business,'  and  he  said  I  knew  enough, 
and  advised  me  to  take  it  and  to  take  his  ad- 
vice, and  told  me  my  half  would  be  $700,  and 
told  me  to  take  it,  and  Joe  would  take  the 
other  half,  and  in  six  months  it  would  pay 
for  itself,  and  I  said,  'Have  a  living  out  of  it, 
too?'  and  he  said,  'Yes:  it  does  that  now,  and 
will  do  it  on,'  and  I  said,  'I  will  be  making  right 
smart  money  for  me  out  of  the  little  bit  1 
have  got'  I  had  a  little  bit,  and  I  wanted  to 
put  it  in  something  that  would  make  me  a 
little  more.  He  said  for  me  to  take  that  and 
I  could  make  a  living,  and  it  would  pay  for 
itself  in  six  months,  and  Joe  said:  'Papa,  say 
12  months;  I  think  that  we  can  make  it  in 
12  months,'  and  he  said,  'You  can  make  it  in 
six  months,'  and  he  named  over  the  horses  and 
buggies  and  one  surrey,  I  believe ;  said  six 
horses  and  seven  buggies  or  seven  buggies  and 
six  horses,  I  won't  be  sure.  I  did  not  see  the 
property  myself:  I  told  him  I  would  not  know 
if  I  would  go  look  at  them,  just  took  it  that 
they  would  be  what  he  said.  I  really  never 
saw  them  until  I  moved  down  there;  lie  said 
everything  was  in  good  condition  and  would 
make  that   money.      I   paid   him   $500  at   thi 
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time,  I  believe  it  was.  After  I  got  down  there  | 
I  found  out  I  wasn't  getting  anytliing,  and  1 
asked  them  where  the  money  was,  and  they 
said  they  wasn^t  hardly  making  expenses ;  and 
about  six  weeks  after  I  was  down  there,  between 
4  and  6,  Dave  came  throngh  the  yard,  and  I 
said :  'Stop  a  little  bit :  I  want  to  talk  to  you. 
I  am  just  ruined  in  this  thing.'  And  he  said, 
'Why?'  and  I  said,  'Because  what  money  1 
got  is  in  this,'  and  I  said,  'Take  it  back  off  my 
hands  for  $600  and  let  me  go  home,'  and  he 
just  laughed  at  me  and  said,  'I  don't  want  it,' 
and  I  said,  'Dave,  take  it  back;  you  can  get 
it  off  and  I  can't;  take  it  for  $tiOO  and  let 
me  go  hack  home.  I  can  live  there  and  I  can't 
live  here.'  And  he  laughed  and  said  he  would 
se«  if  he  could  not  help  me  get  shut  of  it,  and 
be  walked  off  and  left  me,  and  I  left  it  there; 
left  Harvey  there,  my  son,  and  I  come  home. 
I  had  it  to  do.  Was  getting  in  debt  for  house 
rents  and  not  making  anything.  The  horses 
were  just  worn-out  shacks;  there  was  atraut 
six.  I  did  not  call  them  valuable;  the  best 
horse  there  only  had  one  eye,  the  best  buggy 
horse;  one  was  a  little  faster.  I  never  exam- 
ined the  buggies.  Defendant  gave  his  reason 
for  selling  out  that  he  wanted  to  sell  it ;  want- 
ed to  send  his  little  boys  to  school ;  was  going 
to  send  Ed  off  to  school,  and  could  not  do  it 
and  keep  the  stable.  He  did  not  send  him  to 
school  while  I  stayed  there.  Joe  and  Dave 
were  there  every  night  or  every  day  when  Joe 
run  up  the  pay  roll  to  find  out  what  they  had 
made.  I  don't  know  who  got  the  money.  I  did 
not  get  it;    did  not  receive  anything  from  it." 

The  Jury  returned  the  following  verdict: 
"1.  Was  the  plaintiff  induced  to  purchase  a 
half  interest  in  the  livery  business  from-  the 
defendant  by  means  of  false  and  fraudulent 
representation  by  the  defendant,  as  alleged  in 
the  complaint?    Answer:  No. 

"2.  If  so,  what  damage  is  plaintiff  entitled  to 
recover?    Answer:  Nothing.' 

Judgment  was  rendered  in  favor  of  the 
defendant,  and  the  plaintiff  appealed,  assign- 
ing the  following  errors:  (1)  The  court  erred 
in  charging  the  Jury  that  there  was  no  evi- 
dence of  confidential  relationship  existing  be- 
tween the  parties.  (2)  The  court  erred  In 
charging  the  Jury  that  unless  they  found  by 
greater  weight  of  evidence  that  D.  ,W.  Mitch- 
em  told  Mta.  6.  B.  Mltchem  that  he  was 
making  a  profit  of  $300  a  month,  they  would 
answer  the  first  issue,  "No;"  that  If  they 
found  that  what  he  told  Mrs.  Mltcheui  was 
that  he  was  taking  In  $300  a  month,  then 
there  would  be  no  false  representation,  and 
tbey  would  answer  the  first  Issue,  "No."  (3) 
The  court  erred  in  charging  the  Jury  that 
plaintiff  was  not  entitled  to  rescission  of 
contract,  for  that  no  offer  to  return  the  prop- 
erty had  been  made;  that  the  property  had 
passed  out  of  possession  of  plaintiff,  and  she 
was  therefore  in  no  position  to  restore  it  and 
could  not  hare  rescission  of  contract.  (4) 
The  court  erred  in  not  allowing  the  motion 
ot  plalntlfTs  counsel  to  set  aside  the  verdict 
and  for  new  trial. 

J.  F.  Flowers  and  Geo.  W.  Wilson,  both  of 
Gastonia,  for  appellant.  Mason  &  Mason  and 
Mangum  &  Woltz,  all  of  Gastonia,  for  appel- 
lee. 

AIXiEN,  J.  1.  The  first  assignment  of  er- 
ror Is  not  sustained  by  the  record.  His  hon- 
or did  not  charge  the  Jury  that  there  was  no 


evidence  of  confidential  relationship  existing 
between  the  parties.  He  did,  however,  say: 
"Ordinarily,  gentlemen,  where  this  confiden- 
tial relationship  exists  as  to  a  transaction  pass- 
ing between  the  parties,  the  presumption  is  that 
it  is  fraudulent,  but  the  court  insti-ucts  you, 
gentlemen,  that  there  is  no  evidence  of  this 
confidential  relation  existing  between  the  plain- 
tiff and  the  defendant  that  would  create  a  pre- 
sumption in  the  case  at  all" 

— and  counsel  for  the  plaintiff  admits  that 
upon  the  evidence  Introduced  upon  the  trial, 
this  was  a  correct  statement  of  the  law. 

[1]  2.  We  find  no  error  In  that  part  of  the 
charge  to  the  Jury  embraced  in  the  second 
assignment  of  error.  His  honor  stated  clear- 
ly the  respective  contentions  of  the  plaintiff 
and  the  defendant,  and  It  appears  that  the 
fact  in  dispute  was  whether  the  defendant 
made  a  representation  as  to  the  net  profits 
of  the  business  or  as  to  the  gross  profits,  the 
plaintiff  contending  that  she  was  Induced  to 
enter  Into  the  contract  by  reason  of  the 
statement  by  the  defendant  that  the  net  prof- 
It  of  the  business  per  month  was  $300,  and 
the  defendant  contending  that  his  statement 
was  that  the  gross  profit  was  $300  per  month. 
This  being  true,  his  honor  could  not  do  oth- 
erwise than  charge  the  Jury  that  if  the 
representation  made  was  as  contended  for 
by  the  defendant,  they  should  answer  the 
issue,  "No,"  and  this  is  the  effect  of  the  part 
of  the  charge  excepted  to.  His  honor  charg- 
ed the  Jury,  In  reference  to  the  contention 
of  the  plaintiff,  that: 

"The  false  representation  relied  upon  in  this 
case  is  that  the  defendant  represented  to  the 
plaintiff  that  this  livery  business  he  then  and 
there  proposed  to  sell  to  plaintiff  was  paying 
to  him  at  the  time  of  the  sale,  and  had  been 
prior  to  that  time,  the  sum  of  $250  or  $300 
profit.  Hiat  is  the  false  representation  which 
is  relied  upon  by  this  plaintiff — that  the  defend- 
ant made  that  representation  to  her.  The  bur- 
den is  on  the  plaintiff  to  show  that  he  did" 

— and  with  reference  to  the  contentloh  of 
the  defendant  that: 

"The  defendant  contends,  gentlemen,  that  you 
ought  to  answer  the  first  issue,  'No.'  He  con- 
tends in  the  first  place  that  he  made  no  false 
representation,  he  did  not  tell  her,  told  her  noth- 
ing from  which  she  could  infer  he  was  making 
a  profit  of  $200  or  over,  but  he  testified  what 
he  told  her  was  that  the  income  from  the  busi- 
ness, the  gross  income,  was  $300,  and  he  says 
that  is  true,  and  he  had  been  having  an  income 
of  $300,  and  that  he  had  been  having  tiiat  on  an 
average  for  the  last  two  years  prior  to  that 
time.  So  he  contends,  in  the  first  place,  that 
it  was  not  any  false  representation  made  by 
him ;  that  he  stated  the  truth,  the  facts  as  they 
were,  and  that  the  plaintitt  misconstrued  what 
he  said ;  thinks  that  he  meant  that  the  profits 
were  as  she  contends,  when  he  was  saying  that 
it  was  the  gross  income." 

No  exception  was  taken  to  this  part  of 
the  charge,  and  the  case  was  tried  upon  the 
theory  that  this  correctly  presented  the  posi- 
tion of  the  plaintiff  and  the  defendant 

[J]  The  question  discussed  upon  the  oral 
argument  as  to  the  correctness  of  the  state- 
ment that  "there  Is  no  evidence  that  his  grosa 
income  was  not  as  stated  by  him"  is  not  cm- 
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braced  In  the  assignments  of  error,  nor  Is  it 
referred  to  in  the  brief  of  the  appellant 

W  The  charge  of  his  honor  Impresses  us 
as  being  more  favorable  to  the  plaintiff  than 
she  was  entitled  to,  because  upon  a  careful 
reading  of  her  evidence  It  does  not  appear 
that  she  testifled  that  the  defendant  made 
any  representation  as  to  the  profits  which  the 
defendant  had  made  or  was  making  out  of 
the  business,  except  that,  after  the  state- 
ment by  the  defendant  that  the  business 
would  pay  for  itself  in  six  months,  she  asked 
if  she  could  also  have  a  living  out  of  it,  and 
the  defendant  replied  that  it  was  doing  as 
well  as  that  She  does  not  say  in  her  testi- 
mony that  the  defendant  stated  that  he  had 
made  and  was  making  $300  per  month,  and 
the  only  representation  she  says  the  defend- 
ant made  was  that  the  business  would  pay 
for  itself  in  six  months,  which  is  not  the  rep- 
resentation aHleged  in  the  complaint 

[4]  It  is  not  necessary  to  consider  the  cor- 
rectness of  that  part  of  the  charge  referred 
to  In  the  third  assignment  of  error,  as  the 
plaintiff  cannot,  in  any  event,  have  rescission 
of  the  contract  as  long  as  the  finding  of  the 
Jury  upon  the  first  issue  stands. 

The  other  assignment  of  error  is  merely 
formal. 

No  error. 


(!£>  N.  C.  269) 

HUFFMAN  et  aL  v.  GAITHBR  LUMBEB 
CO.  et  aL    (No.  480.) 

(Supreme  Court  of  North  Carolina.     May  11, 
1016.) 

1.  BvinENCB    <S=>450— Parol    EvinENCE— In- 

nOESEHBNT. 

An  indorsement  on  one  of  three  notes  for 
S400  each,  which  recites,  "Received  on  the  above 
$370.30  *  *  •  less  open  account  $214.12,  be- 
ing credit  of  $156.18  on  the  note,"  is  ambiguous, 
and  parol  evidence  in  explanation  thereof  is  ad- 
missible. 

[Ed.  Note. — For  other  cases,  gee  Evidence, 
Cent  Dig.  §g  2066-2082,  2081 ;  Dec  Dig.  <g=» 
450.] 

2.  Tbial  «=»90  —  Evidence  —  Objections  — 
Motion  to  Strike  Oct. 

A  partj,  complaining  of  the  answer  of  a 
witness  as  beyond  the  question  asked,  must  move 
to  strike  out  the  nonrespousive  answer. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  it  235,  236,  238-240,  252;  Dec.  Dig.  «=> 
90.] 

Appeal  from  Superior  Court  Burke  Coun- 
ty;   Harding,  Judge. 

Action  by  F.  O.  Huffman  and  another,  at- 
torneys in  fact  of  the  Wells  Lumber  Com- 
pany, against  the  Gaither  Lumber  Company 
and  another.  From  a  judgment  for  plain- 
tiffs, defendant  Eugene  Morrison  appeals. 
Affirmed. 

This  is  an  action  to  recover  a  balance  al- 
leged to  be  due  on  three  notes  of  $400  each, 
executed  by  the  Gaither  Lumber  Company, 
the  payment  of  which  was  assumed  by  the 
defendant  Morrison,  president  of  said  com- 
panj'. 


The  questions  In  controTersy  between  the 
parties  were: 

1.  Whether  the  Gaither  Lumber  Company 
was  indebted  to  the  plaintiff  in  the  sum  of 
$214.12  in  addition  to   the  three  notes. 

2.  Whether  the  payment  of  $370.30  on  Oc- 
tober 26,  1909,  should  be  credited  on  one  of 
said  notes,  or  whether  a  part  thereof  should 
be  applied  in  satisfaction  of  the  amount  due 
on  the  open  account  and  the  balance  upon 
the  note. 

The  jury  returned  the  following  verdict: 

1.  Was  the  entry  on  the  four-month  note  for 
$400,  dated  October  20,  1909,  as  follows:  "Re- 
ceived on  the  above  three  hundred  seventy  dol- 
lars and  thirty  cents  ($370.30),  October  2.5, 
1909" — made  at  the  same  time  and  as  the  same 
transaction  as  the  words  appearing  thereon, 
"less  open  account  $214.12,  being  credit  of 
$158.18  on  the  note?"    Answer:  Yes. 

2.  Were  the  words,  "less  open  account  $214.12, 
being  credit  of  $156.18,"  placed  on  the  note  after 
the  words,  "Received  on  the  above  $370.30,  Oc- 
tober 25,  1909,"  as  a  different  transaction?  An- 
swer: No. 

H.  In  what  amount  was  the  defendant  Gaither 
Lumber  Company  indebted  to  plaintiff  by  open 
account  et  the  time  the  entry  of  $370.30  was 
made  on  the  note?    Answer:  $214.12. 

4.  Is  plaintiffs  cause  of  action  barred  by  the 
three-year  statute  of  limitations?    Answer:   No. 

5.  Is  the  defendant  Eugene  Morrison  indebted 
to  the  plaintiff,  and,  if  so,  in  what 'amount?  An- 
swer: $250,  with  interest  from  October  10, 
191?, 

6.  Is  the  defendant  the  Gaither  Lumber  C!om- 
pany  indebted  to  the  plaintiff,  and,  if  so,  in  what 
amount?    Answer:  $250. 

There  was  a  judgment  In  favor  of  the 
plaintiff,  and  the  defendant  Morrison  appeal- 
ed, assigning  the  following  errors:  (1)  To 
the  ruling  of  the  court  permitting  the  wit- 
ness F.  O.  Huffman  to  testify  that  an  entry 
of  credit  on  the  back  of  a  $400  note  in  the 
following  words:  "Received  on  the  above 
$370.30" — meant  It  was  received  on  the  entire 
account  of  the  Gaither  Lumber  Company; 
(2)  to  the«  ruling  of  the  court  in  permitting 
the  witness  F.  O.  Huffman  to  te^fy  to  the 
declaration  of  Mr.  Gaither  that  there  was 
no  dispute  about  the  amount  of  lumber  ship- 
ped by  the  Wells  Lumber  (Company  on  the  or- 
der of  the  Gaither  Lumber  Company  and 
that  the  amount  for  the  same  was  honest  and 
just;  (3)  to  the  ruling  of  the  court  denying 
defendant's  motion  for  judgment  of  nonsuit 
at  the  close  of  the  evidence. 

S.  J.  Ervln,  of  Morganton,  tat  appellant 
John  T.  Perkins,  of  Morganton,  for  appellees. 

PER  CURIAM,  We  have  carefully  exam- 
ined the  record  and  find  no  sufficient  reascm 
for  disturbing  the  verdict  and  judgment  of 
the  superior  court 

[1]  The  words  In  the  Indorsement  of  the 
credit  on  the  note,  "the  ^bove,"  are  amblga- 
ous,  and  it  was  competent  for  the  vritness  to 
testify,  in  explanation  thereof,  that  the  whole 
account  against  the  Gaither  Lumber  Com- 
pany, amounting  to  $1,414.12,  was  attached 
to  the  note. 
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(21  The  objection  to  the  declarations  of 
Oaltber,  manager  of  the  Gaither  Lumber 
Company,  apparently  made  In  1910,  wonld 
be  objectionable,  but  it  appears  that  the  wit- 
ness was  only  asked  as  to  statements  made 
by  him  with  reference  to  the  items  in  the 
account  of  March  26,  April  3,  and  April  5, 
1909,  and  that  these  items  were  not  In  dis- 
pute becanse  they  were  embraced  in  two 
notes  of  May  18,  1900,  in  the  amounts  of 
$367.09  and  1370.30.  If  the  answer  of  the 
wltBesB  went  beyond  the  question  It  was  the 
duty  of  the  defendant  to  move  to  strike  it 
oat  As  the  execntion  of  the  notes  was  not 
denied  and  the  real  dispute  was  as  to  the  ap- 
plication of  a  payment,  the  motion  to  nonsuit 
was  properly  denied. 

No  error. 


OM  N.  C.  67) 

COCHRAN  ▼.  TOUNG-HARTSEMi  MIXXS 
CO.     (No.  477.) 

(Supreme  Court  of  North  Carolina.    May  6, 
1915.) 

1.  Appil&i.  and  EsBoa  €=>997  —  Questions 
Reviewable — Refusal  of  Nonsuit  —  Evi- 
dence. 

The  court,  od  appeal  in  construing  the  eTi- 
dence  on  motion  to  nonsuit,  must  view  it  niost 
favorably  to  plaintiff,  and  if,  when  so  consider- 
ed, there  is  any  evidence  to  support  a  recovery, 
a  nonsuit  is  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {j  4023,  4024;  Dec  Dig.  <S=» 
997.] 

2.  Master  and  Servant  ^=»278— Injury  to 
Servant— Neolioencb— EVIDENCE'. 

In  an  action  for  injuries  to  an  smpIoyA  by 
contact  with  an  iron  pipe  charged  with  elec- 
tricity, evidence  held  to  support  a  finding  of  the 
employer's  negligent  failure  to  maintain  a 
ground  wire,  so  as  to  prevent  the  pipe  from 
being  used  as  a  ground. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  gi  954,  950-958,  960-960, 
971,  972,  977 ;   Dec.  Dig.  «=»278.] 

3.  Master  and  Servant  ^=>122— Injubt  to 
Servant— Safe  Place  to  Work. 

An  employer,  who  permits  an  iron  pipe  to 
become  and  remain  charged  with  electricity 
while  employ^  must  woric  near  it  and  who 
fails  to  warn  them  of  the  danger,  negligently 
fails  to  furnish  a  reasonably  safe  place  to  worlc. 
[E^  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  232 ;   Dec.  Dig.  <S=9l22.] 

4.  Mabteb  and  Servant  <e=>150— Injobt  to 
Skrvanx^Failube  to  Warn. 

Where  an  iron  pipe  was  located  so  as  to 
be  near  the  place  where  employes  were  at  work, 
and  became  heavily  charged  with  electricity  by 
reason  of  a  defect  in  machinery,  failure  of  the 
employer  to  warn  employes  of  the  danger  was 
actionable  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $|  297,  299-302,  30&-307; 
I>ec.  Dig.  «=»150.] 

6.  Master  and  Servant  $=>205 — Injury  to 
Servant— Neouoen  ce  . 

An  employ^  may  assume  that  his  employer 
vrill  not  negligently  expose  him  to  danger,  and 
where  the  dangerous  occupation  can  be  prose- 
cuted by  proper  precautions,  without  harmful 


reaulta.  auch  precautions  must  be  taken,  or  lia- 
bility for  injuries  will  follow. 

[Ed.  Note.-^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  fi  547-649 ;  Dec.  Dig.  (8=» 
205.] 

6.  Master  and  Servant  «=>  160— Obuoation 
TO  Servant— Warning  of  Danger. 

An  employer  must  warn  and  instruct  an 
employ^  of  dangers  known  to  him,  or  which  he 
should  know  in  the  exercise  of  reasonable  care, 
and  which  are  unknown  to  the  employ^  or  are 
undiscoverable  by  him  by  ordinary  care. 

[Ed.  Noie. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  H  297,  299-302,  305-307; 
Dec.  Dig.  «8=9l60.1 

7.  Master  and  Servant  *ts>265— Injury  to 
Servant— Res  Ipsa  LoqurruR. 

The  rule  that  where  a  thing  which  causes 
injury  is  shown  to  be  under  the  management  of 
defendant,  and  the  accident  is  such  as  ordinarily 
does  not  happen  if  those  in  control  use  proper 
care,  there  is  evidence,  in  the  absence  of  expla- 
nation, that  the  accident  resulted  from  want  of 
proper  care,  applies  to  cases  involving  negli- 
gence of  the  employer  in  the  management  of 
electrical  machines  and  appliances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  877-908,  956;  Dec.  Dig. 
<fc=3265.] 

8.  Electricity  ®=»14— Injuries  Incident  to 
Production  or  Use— Iiiability— Care  R«- 
quired. 

A  high  degree  of  care  ia  required  of  one 
using  electricity. 

[Ed.  Note.— For  other  cases,  see  Electridtyi 
Cent  Dig.  i  7;   Dec.  Dig.  <S=»14.] 

9.  Master  and  Servant  «=»280— Injury  to 
Servant  —  Contributory  Negligence  — 
Question  roR  Jury. 

Whether  an  employ^  injured  by  contact 
with  an  iron  pipe  charged  with  electricity,  while 
at  work  in  the  customary  manner,  was  guilty 
of  contributory  negligence  in  not  shutting  off 
the  electric  current  A«{d  under  the  evidence  for 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  {§  1089,  1090,  1092-1132; 
Dec.  Dig.  <g=9289.] 

10.  Appeal  and  Error  ®=3l0SS—  Harulebs 
Error— Erroneous  Ruunqb  on  Evidence. 

Error  in  allowing  questions  to  experts  is 
not  prejudicial  to  a  party,  where  the  advantage 
of  all  the  questions  and  answers  was  in  hia  fa- 
vor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !g  4062-4062;  Dec.  Dig.  <8=» 
1033.] 

Appeal  from  Superior  Court  Cabarrus 
County. 

Action  by  Zeb  Cochran  against  the  Young- 
Hartsell  Mills  Comp<tny>  From  a  Judgment 
for  plaintifC,  defendant  appeals.    Affirmed. 

Thla  action  was  brought  to  recover  dam- 
ages for  Injuries  alleged  to  have  been  caus- 
ed by  the  defendant's  negligence.  Plaintiff 
was  second  hand  in  defendant's  mill,  and  his 
duty  was  to  keep  the  machinery  running.  An 
electric  motor  furnished  the  power,  but  he 
had  nothing  to  do  with  it  or  the  electric  ap- 
paratus of  any  kind.  The  machines  were  run 
by  shafts,  belts,  and  pulleys.  One  of  the  belts 
broke  about  12  o'clock  at  night  on  September 
19,  1913,  and  plaintiff  mended  it,  and  then, 
by  means  of  crosspleces  nailed  to  a  post,  he 
got  upon  a  sill,  underneath  which  was  the 
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motor.  In  order  to  steady  himself  for  the 
purpose  of  replacing  the  belt  on  the  pulley, 
he  caught  hold  of  an  iron  pipe,  and  was  se- 
verely shocked  and  injured  by  the  current 
of  electricity.  One  of  his  legs  bad  to  be  am- 
putated, and  his  body  was  severely  burned. 
There  was  a  ground  wire  which  belonged  to 
the  motor,  but  it  had  been  removed  without 
plaintiffs  knowledge.  He  Imew  nothing  about 
electricity,  and  did  his  work  that  night  in 
the  usual  way,  as  he  had  done  it  many  times 
before,  and  several  times  in  the  presence  of 
the  superintendent  and  overseer  of  the  mill, 
one  of  them  telling  him  to  "keep  the  frames 
running  and  get  oft  all  the  pounds  you  can. 
Keep  the  belts  on  the  pidleys  and  make  the 
hands  work.  Don't  let  them  go  to  sleep." 
He  received  no  instructions  to  do  the  work, 
otherwise  than  he  had  been  doing  It,  and  do- 
ing it,  too,  with  safety  all  the  time  for  sev- 
eral years.  He  could  have  stopped  the  ma- 
chinery, but  it  was  not  customary  to  do  so, 
nor  had  be  done  so,  or  been  told  to  do  so. 

Julius   Yates  testified: 

"I  tiad  been  working  with  the  Young-Hartsell 
Mill,  but  left  there  something  like  a  week  l)e- 
fore  September  19,  1913.  I  worked  at  niKht 
with  Mr.  Cochran.  My  duties  were  oiling  the 
spinoing  frame.  I  worked  in  the  same  room 
with  Mr.  Cochran.  The  motor  was  not  stop- 
ped at  any  time  to  my  knowledge  only  when  it 
was  lightning.  I  don't  know  of  any  notices 
around  the  mill  or  in  that  room  at  the  time,  in- 
forming people  that  the  ground  wire  had  been 
taken  out.  I  bad  seen  them  put  this  belt  on  the 
pulley— I  had  done  it  myself.^' 

He  then  described  the  method  of  replacing 
a  broken  belt,  and  further  testified: 

"This  is  the  way  that  Mr.  Cochran  and  I 
did  it;  the  l>elt  could  not  have  been  put  on  if 
the  machinery  was  stopped.  I  don't  think  you 
could  have  moved  the  belt ;   I  never  tried  it. 

Clarence  Price  testified  that: 

"The  pulley  has  to  be  operating  while  you 
are  putting  the  bolt  on.  It  »  impossible  to  put 
a  belt  on  the  pulley  unless  it  is  connected  with 
the  motor." 

He  also  stated  that  he  had  seen  others  put 
the  belt  on  the  pulley  Just  like  plaintiff  bad. 

W.  A.  Honeycutt,  after  stating  that  he  was 
an  electrical  engineer  and  had  worked,  as 
such,  in  several  mills,  further  testified: 

"My  duty  in  all  those  mills  was  to  see  that 
all  motors  were  repaired  and  runnine  safely.  I 
l:ad  charge  of  the  motors  and  electricity  in  the 
mills.  1  worked  for  the  Young-Hartsell  Com- 
pany six  years.  I  quit  this  mill  some  seven  or 
eight  months  before  September,  1913.  I  helped 
to  install  the  motor  in  the  Young-Hartsell  Mill. 
The  motor  is  100  horse-power  motor;  one  also 
lit  the  end  of  the  spinning  room  which  I  re- 
built. It  was  never  very  good  from  the  start. 
There  is  a  ground  wire  to  all  motors.  The  ob- 
ject of  the  ground  wire  is  to  lead  the  electricity 
tu  the  earth.  These  ground  wires  are  for  the 
purpose  of  making  the  motors  perfectly  safe, 
and  for  protection.  (Witness  is  here  shown  o 
pint  and  says  it  represents  about  the  way  the' 
motor  was  attached  to  the  sill.)  This  plat  is  a 
very  good  sketch  of  the  motor.' 

The  plaintiff  testified: 

"I  knew  how  to  stop  and  start  up  that  elec- 
tric motor.  When  I  wanted  to  stop  the  motor, 
I  knocked  up  a  switch.  I  don't  know  why  that 
stopped  the  motor.    It  is  all  boxed  up.    I  don't 


know  how  it  works.  I  guess  the  power  is  cut 
off.  I  didn't  know  the  motor  was  out  of  fix. 
Bill  Rainey  claimed  to  be  the  electrician.  I  do 
not  know  anything  about  bis  attempting  to  fix 
the  motor.  I  was  there  at  ni^ht  every  minute. 
I  do  not  know  that  the  machinery  stopped  for 
about  three  hours  that  night.  The  motor  never 
woiUd  stop.  I  didn't  know  where  the  ^ound 
wire  was.  One  morning  when  I  was  lying  in 
bed,  I  heard  them  talking  about  it.  They  said, 
if  the  ground  wire  hadn't  been  off,  I  could  not 
have  been  hart.  That's  how  I  learned  the 
ground  wire  was  off.  I  had  been  in  the  mill 
four  years  and  could  not  swear  which  was  the 
ground  wire,  if  the  wire  was  open  to  view.  I 
didn't  see  it.  There  was  a  whole  bunch  of  wires 
there.  I  didn't  know  where  it  was.  I  do  not 
know  anything  about  it.  I  didn't  see  the  wire. 
I  know  I  didn't  see  any  wire.  I  didn't  know 
there  was  anything  at  all  the  matter  with  the 
motor.  Rainey  had  gone  there  to  fix  it.  I 
do  not  know  anything  about  him  fixing  the  mo- 
tor. He  never  worked  on  the  motor  for  m«. 
There  may  have  been  things  done  in  the  day- 
light I  didn't  know  about." 

Defendant,  at  the  dose  of  the  evidence, 
moved  for  judgment  of  nonsuit  Hie  motion 
was  refused,  and  he  excepted.  The  jury 
found  that  the  plaintiff's  injuries  were  caused 
by  defendant's  negligence;  that  he  was  not 
guilty  of  contributory  negligence,  and  as- 
sessed bis  damages  at  $5,000.  Judgment  was 
entered  upon  the  verdict,  and  defendant  ap- 
pealed. 

Wilson  ft  Ferguson,  of  Greensboro,  and 
li.  T.  Hartseli,  of  Concord,  for  appellant. 
M.  H.  Caldwell,  of  Concord,  and  3.  W.  Keer- 
ans,  of  Charlotte,  for  appellee. 


WALKEJR,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  our  duty.  In  construing  evl-. 
dence  on  a  motion  to  nonsuit,  to  view  it  most 
favorably  for  the  plaintiff,  and  when  thus 
considered.  If  there  is  any  evidence  to  sustain 
the  charge  of  negligence  In  this  case,  the 
motion  necessarily  fails. 

[2]  We  not  only  think  there  Is  some  evi- 
dence of  such  negligence,  but  that,  taken  as 
an  entirety,  the  evidence  strongly  supports 
the  verdict  A  simple  narrative  of  the  facts 
will  make  this  clear.  The  plaintiff  had  been 
engaged  In  running  the  machinery  at  this 
mill  for  several  years.  When  a  belt  dropped 
from  the  pulley,  he  had  always  replaced  It  In 
the  same  way  that  he  did  on  this  occasion, 
when  he  was  Injured;  that  Is,  by  climbing 
the  improvised  ladder  described  by  him  as 
being  made  of  crosspleces  nailed  to  a  post, 
and  getting  upon  the  sill,  which  was  Just 
above  the  motor  and  rested  upon  it  Then  he 
stood  and  steadied  himself  by  grasping  an 
iron  pipe  overhead  with  the  left  hand,  and 
with  the  other  hand  replacing  the  belt  on  the 
pulley.  He  had  done  this  repeatedly  with- 
out Injury  to  himself,  and  It  was  the  metho<l 
he  was  directed  to  use  by  his  superiors,  and 
often  was  done  in  their  Immediate  presence 
and  In  full  view  of  them.  The  jury  have  ac- 
quitted him  of  contributory  negligence,  an<l 
we  think  properly,  as  we  can  see  no  evi- 
dence of  carelessness  on  his  part  thousli 
the  court  submitted  the  question  to  the  jury 
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under  fair  and  correct  InstructionB,  at  least 
to  tbe  defendant  The  only  qneetion  then 
Is  whether  there  was  evidence  of  defendant's 
negligence.  It  appeared,  and  was  in  fact  ad- 
mitted, that  the  electric  motor  had  a  ground 
^^ire,  which  is  always  used  with  such  motors 
"for  protection  and  safety"  and  for  the  pur- 
pose of  conducting  the  current  to  the  ground. 
It  was  intended,  it  seems,  or  the  jury  might 
have  so  found,  to  prevent  just  such  horrible 
accidents  a.s  this  one,  and,  if  it  t>e  conceded 
that  there  was  no  evidence  that  the  motor 
itself  was  defective,  it  still  remains  that  an 
accident  has  occurred,  which  was  unusual, 
and  which  did  not  occur  when  the  ground 
wire  was  there,  and  when  care  was  used 
by  the  defendant.  The  jury  had  the  right 
to  infer  that  it  was  due  to  the  absence  of 
the  ground  wire.  We  do  not  mean  to  say 
that  this  was  the  only  conclusion  to  be 
drawn  from  the  evidence,  but  it  siircly  was 
one  of  the  legitimate  inferences,  and.  If  so, 
it  defeats  the  motion  for  a  nonsuit. 

[S,  4]  The  only  contention  that  suggests 
the  opposite  conclusion  is  one  based  upon 
the  answer  of  an  expert  witness  on  cross- 
examination,  when  he  said  that  the  pipe 
might  have  become  "alive,"  that  Is,  as  we 
understand  it,  charged  with  electricity,  even 
if  the  ground  wire  was  attached  to  the  DX>tor 
and  the  latter  was  In  good  condition,  it  de- 
pending upon  tbe  condition  of  the  ground,  for 
If  it  was  damp  there  would  be  no  shock,  but, 
if  dry  and  the  pipe  was  a  better  "ground," 
there  would  be  a  shock,  and  the  person 
handling  it  might  get  as  much  as  ^0,  600, 
700,  or  800  volts,  regardless  of  the  presence 
of  the  ground  wire  or  the  condition  of  the 
motor.  But,  if  this  be  so,  defendant  Is  then 
confronted  with  the  principle  that  it  would 
be  evidence  of  negligence  to  permit  such  a 
condition  of  danger  to  exist,  when  its  duty 
was  to  furnish  a  reasonably  safe  place  for 
its  employ^  to  do  his  work,  and  especially 
without  giving  him  some  warning  of  the 
rl}<nger,  so  that  he  could  avoid  it,  if  possible. 

We  have  defined  the  master's  duty,  In  this 
respect,  to  his  servant  in  numerous  cases. 
Marks  v.  Cotton  Mills,  135  N.  C.  290,  47  S.  B. 
432:  Patterson  v.  Nichols,  157  N.  C.  407,  73 
S.  E.  202;  Pigford  v.  Railroad  Co.,  160  N. 
C.  »3,  75  S.  B.  860,  44  L.  R.  A.  (N.  S.)  865 ; 
West  V.  Tanning  Co.,  154  N.  C.  48,  60  S.  B. 
687;  Tate  v.  Mirror  Co.,  165  N.  C.  273,  81 
S.  B.  328.  We  have  held  in  a  numt)er  of  cases 
what  is  the  measure  of  the  master's  duty 
towards  his  servant.  Thus  we  said  in  Steele 
V.  Grant,  166  N.  a  635,  82  S.  B.  1038,  that: 
"^be  duty  of  the  master  to  provide  reasonably 
safe  tools,  machinery,  and  place  to  work  does 
not  go  to  tbe  extent  of  a  guaranty  of  safety  to 
the  employ^,  but  does  require  that  reasonable 
care  and  precaution  be  taken  to  secure  safety, 
and  this  obligation,  which  is  positive  and  pii- 
mary.  cannot  be  avoided  by  a  delegation  of  it 
to  others  for  its  performance.  The  master's 
duty,  tbniish,  is  discharged  if  he  does  exercise 
roHsonable  care  in  fnrnishing  suitable  and  ade- 
quate machinery  and  apparatus  to  the  servant, 
«-itli  a  reasonably  safe  place  and  structures  in 


and  about  which  to  perform  the  work,  and  in 
keeping  and  maintaining  them  in  such  condition 
as  to  afford  reasonable  protection  to  the  servant 
against  injury.  R.  R.  v.  Herbert,  116  U.  S. 
642  [6  Sup.  Ct.  590.  29  L.  Ed.  755] ;  Gardner 
V.  R.  R.,  150  U.  S.  349  [14  Sup.  Ct  140,  37  L. 
Ed.  11071;  K.  R.  v.  Baugh,  149  U.  S.  368  [13 
Sup.  Ct  914,  37  li.  Ed.  7721;  Steamship  Co. 
V.  Merchant,  133  U.  S.  375  [10  Sup.  Ct.  397,  33 
Ii.  Ed.  656]-.  This  undertaking  on  the  part  of 
the  master  is  implied  from  tbe  contract  of  hir- 
ing. Hough  V.  B.  R..  100  U.  S.  213  (25  L.  Ed. 
612],  The  rule  was  stated  and  applied  in  Min- 
cey  V.  R.  R.,  161  N.  C.  467  [77  S.  E.  673],  cit- 
ing the  above  authorities,  and  it  has  been  fre- 
quently recognized  in  many  other  cases.  Tbe 
difficulty  is  not  in  the  expression  of  tbe  princi- 
ple, but  in  the  application  of  it  to  any  given 
statement  of  facts.  But  this  case  does  not  pre- 
sent any  such  difficulty,  as  the  facts  are  simple 
and  practically  uncontroverted." 

And  so  we  say  here  that  this  case  is  free 
from  any  difficulty  in  applying  this  elemen- 
tary rule.  The  facts  are  simple  and  practi- 
cally undisputed.  There  must  have  been  a 
defect  in  the  apparatus  somewhere,  either  in 
the  absence  of  a  ground  wire  or  In  the  elec- 
tric motor  itself,  or  in  the  general  plan  of 
construction  of  the  complete  machine,  else 
tbe  current  would  not  have  surcharged  the 
pipe  with  electricity,  making  it  a  dangerous 
and  deadly  piece  of  the  machinery  for  plain- 
tiff, while  performing,  in  the  usual  manner, 
the  work  assigned  to  him,  and,  even  if  this 
was  unavoidable,  then  It  was  plainly  defend- 
ant's duty  to  warn  him  of  tills  danger,  so  as 
to  put  him  on  his  guard. 

[5,  (]  The  servant  has  the  right  to  assume 
that  his  master  will  not  needlessly  or  negli- 
gently expose  him  to  danger.'  Mercer  v.  Rail- 
way Co.,  154  N.  C.  399,  70  S.  E.  742,  Ann. 
Cas.  1912A,  1002 ;  Britt  v.  Railway  Co.,  144 
N.  C.  253,  56  S.  B.  910. 

"If  an  occupation,  attended  with  danger,  can 
be  prosecuted  by  proper  precaution  without 
harmful  results,  such  precaution  must  be  taken, 
or  liability  for  injuries  will  follow  if  injuries 
ensue ;  and  if  laborers,  engaged  in  such  occupa- 
tion, are  left  by  their  employers  in  ignorance 
of  the  dangers  incurred,  and  suffer  in  conse- 
quence, the  employers  are  chargeable  for  their 
injuries."  Wood  v.  McCabe,  151  N.  C.  457, 
66  S.  B.  433. 

"Generally  speaking,  an  employer  is  bound  to 
warn  and  instruct  his  employes  concerning  dan- 
gers known  to  him,  or  which  he  should  know 
in  the  exercise  of  reasonable  care  for  their  safe- 
ty, and  which  are  unknown  to  them,  or  are  un- 
discoverable  by  them  in  the  exercise  of  such  or- 
dinary and  reasonable  care  as  in  their  situation 
they  may  be  expected  and  req^uired  to  take  for 
their  own  safety,  or  concerning  such  dangers 
as  are  not  probably  appreciated  by  them,  by 
reason  of  their  lack  of  experience,  their  youth, 
or  through  general  incompetency,  or  ignorance; 
and,  unless  the  servant  is  so  warned  or  instruct- 
ed, ne  does  not  assume  the  risk  of  such  dangers ; 
but  if  he  receives  an  injury  without  fault  on  his 
part,  in  consequence  of  not  having  received  a 
suitable  warning  or  instruction,  the  master  is 
bound  to  indemnify  him  therefor."  Thompson 
on  Negligence,  i  4055;  Norris  v.  Mills,  154  N. 
C.  474,  70  S.  E.  912. 

There  was  evidence  of  a  neglect  of  duty  by 
the  defendant  in  both  respects,  especially 
when  it  is  considered  favorably  for  the  plain- 
tiff, as  it  should  be,  and  It  was  for  the  jury 
to  say  what  were  the  facts.     But,  as  pliiin- 
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tiff's  evictence  made  out  at  least  a  prima 
fade  case,  the  nonsuit  was  properly  disal- 
lowed. 

[7]  We  have  recently  so  fully  discussed  the 
doctrine  of  res  Ipsa  loquitur,  as  applicable 
to  cases  of  this  kind,  that  It  would  seem  to 
be  unnecessary  to  add  anything  to  what  has 
already  been  said  upon  the  subject.  At  this 
term,  in  Shaw  v.  N.  O.  PubUc  Service  Cor- 
poration (this  defendant),  84  S.  E.  1010,  we 
reviewed  the  authorities,  and  thus  stated  the 
principle: 

"When  a  thing  which  canses  injury  is  shown 
to  be  under  the  management  of  the  defendant, 
and  the  accident  is  such  as  in  the  ordinary 
course  of  things  does  not  happen,  if  thohe  who 
have  the  control  of  it  use  the  proper  care,  it 
furnishes  evidence,  in  the  absence  of  explana- 
tion by  the  defendant,  that  the  accident  arose 
from  want  of  such  care"— citing  seveial  cases, 
and  among  them  Ridge  v.  Railroad  Ca,  167  N. 
C.  510,  83  S.  E.  762. 

This  rule  of  the  law  has  been  frequently 
applied  to  cases  involving  negligence  in  the 
management  of  electrical  machines  and  ap- 
pliances, as  will  appear  by  reference  to 
Haynes  v.  Gas  Co.,  114  N.  0.  203, 19  S.  B.  344, 
26  L.  R  A.  810,  41  Am.  St  Rep.  786;  Mitchell 
v.  Electric  Co.,  129'  N.  C.  169,  39  S.  Bl  801, 
65  L.  R.  A.  398,  85  Am.  St  Rep.  735 ;  Turner 
V,  Power  Co.,  164  N.  a  131,  69  S.  a  767.  32 
L.  R.  A.  (N.  S.)  848;  Harrington  v.  Wades- 
boro,  153  N.  C.  437,  69  S.  E).  399 ;  Houston  v. 
Traction  Co.,  155  N.  C.  4,  71  S.  E.  21 ;  Starr 
V.  Telephone  Co.,  156  N.  C.  435,  72  S.  B.  484 ; 
Hicks  V.  Telegraph  Co.,  157  N.  C.  619,  73  S. 
E.  139 ;  FerieU  v.  Cotton  Mills,  157  N.  C. 
528,  73  S.  E.  142,  37  L.  R.  A.  (N.  S.)  64;  Ben- 
ton V.  Public  Service  Corporation  (this  de- 
fendant) 165  N.  C.  354,  81  S.  B.  448.  And 
in  some  of  these  cases  the  defendants  were 
held  to  be  liable  where  the  negligence  was 
not  as  pronounced,  or  as  clear,  as  it  is  in 
this  case. 

[I]  It  is  not  suggested  that  the  fault  was 
due  to  the  electric  company  In  supplying  too 
strong  a  current  or  more  voltage  than  the 
defendant's  contract  called  for,  even  if  this 
would  tend  to  exonerate  defendant.  The 
fault  was  on  the  Inside.  The  plaintiff  knew 
nothing  about  the  motor  or  its  accessories, 
whether  they  were  in  order  or  not,  but  the 
defendant  did  know,  or  should  have  known 
by  the  exercise  of  proper  care.  We  require 
a  high  degree  of  care  in  the  use  of  such  a 
deadly  agency  as  electricity.  The  court  said, 
in  Mitchell's  Case,  supra,  and  approved  in 
Ferrell's  Case  and  Shaw's  Case,  supra: 

"In  behalf  of  human  life  and  the  safety  of 
mankind  generally,  it  behooves  those  who  would 
profit  by  the  use  of  this  subtle  and  violent  ele- 
ment of  nature  to  exercise  the  greatest  degree 
of  care  and  constant  violence  in  inspecting  and 
maintaining  the  wires  m  perfect  condition." 

[I]  Whether  it  was  negligence  on  the  part 
of  the  plaintiff,  that  is,  contributory  negli- 
gence, not  to  have  shut  off  the  current  at  the 
switch  before  going  upon  the  sill  and  grab- 
bing the  pipe,  was  plainly  a  question  for  the 


jury,  and  it  was  submitted  to  them  with  prop- 
er instructions.  In  substance  and  In  prin- 
ciple, the  case  Is  not  unlike  Shaw  v.  N.  C. 
Public  Service  Corporation  (this  same  de- 
fendant), which  was  decided  at  this  term. 

[10]  The  questions  to  the  expert  were  prop- 
erly framed  and  were  supported  by  evidence. 
Summerlln  v.  RaUroad  Co.,  133  N.  C.  554, 
45  S.  B.  898;  Parrish  v.  RaUroad  Co.,  14& 
N.  C.  126,  69  S.  B.  348 ;  Shaw  v.  N.  C.  Pub- 
lic Service  Corporation,  supra.  Besides,  it 
appears  that,  upon  striking  a  general  balance, 
the  advantage  of  all  the  questions  and  an- 
swers was  largely  In  favor  of  defendant  If 
there  had  been  error,  no  harm  would  have 
resulted  to  defendant 

A  careful  review  of  the  facts  constrains  a» 
to  sustain  the  judgment 

No  error. 

CU»  M.  c.  141) 
MACE  V.  CAROLINA  MINERAL  CO.  et  aL 
(No.  517.) 

(Supreme  Court  of  North  Carolina.     May   12, 
1915J 

Master   anh    Bkbvant   <3=241  — Puicb    or 

WOBK — CONTBIBDTOBT  NeOLIOENCE. 

An  experienced  miner  was  killed  by  the 
fall  of  an  overhanging  ledge  of  rock  and  (Urt  in 
defendant's  felspar  and  mica  mine,  due  to  the 
removal  by  him  of  the  supports  thereof.  He 
was  the  foreman  and  bad  authority  to  carry 
on  the  work  as  he  saw  fit.  Held,  that  as  the 
danger  was  obvious  and  fully  appreciated  by  de- 
ceased, he  was  guilty  of  contributory  negligence, 
and  a  nonsuit  was  properly  granted. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $  767;   Dec,  Dig.  <»s>241.] 

Appeal  from  Superior  Court  Mitchell 
County;   Long,  Judge. 

Action  by  W.  L.  Mace,  administrator, 
against  the  Carolina  Mineral  Company  and 
Sebe  Pitman.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

This  action  was  brought  to  recover  dam- 
ages for  the  alleged  negligent  killing  of 
plaintiiTs  Intestate,  Charles  Buchanan.  He 
was  employed  as  foreman  in  defendant's  fel- 
spar and  mica  mine,  and  was  killed  by  the 
falling  of  a  bank  of  overhanging  dirt  and 
rock  in  the  mine,  which  defendant  avers  was 
caused  by  Ills  own  negligent  act  and  not  by 
its  fault  at  all.  The  following  testimony  of 
plaintiff's  witness,  Ooleman  Pittman.  who 
worked  with  deceased  in  the  mine,' will  suffi- 
ciently explain  the  character  of  the  evidence 
In  the  case: 

"I  was  there  when  the  dirt  fell  in.  It  was 
kinder  undermined,  and  there  was  a  block  of 
mica  sticking  back  in  tliere,  and  we  were  taking 
that  out,  and  it  just  fell  over.  By  undermining 
I  mean  digging  back  under  the  bank.  That 
had  been  done  all  along  ttte  tunnel,  and  then 
We  went  after  the  block  of  mica  as  big  as  your 
double  fist.  '  I  was  the  one  that  got  the  dirt 
from  around  the  mica  that  evening.  The  fall 
occurred  about  2  o'clo<A.  *  •  *  Charley  Bu- 
chanan ordered  us  to  get  the  spar  out  of  there, 
and  we  dug  in  on  the  under  side  of  the  wall, 
under  his  orders,  to  get  out  the  felspar.  We 
did   that   that  morning  and  also  after  dinner. 
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*  *  *  He  was  digging  with  na,  and  getting 
out  the  felspar  and  telling  the  hands  to  do  that. 
We  dug  in  under  there  getting  felspar  along 
until  he  got  to  the  black  of  mica.  We  dug  2Va 
feet  and  over  back  in  there.  He  did  not  give 
any  order  to  dig  an;  certain  length  of  feet. 
He  was  helping  us  dig'  under  there  and  saw 
and  knew  how  far  under  we  dug,  and  that  we 
were  undermining  the  wall ;  he  was  helping  to 
do  it.  We  dug  all  along  under  the  wall  U'om 
the  mouth  of  the  cut  up  to  the  head  of  the  cut. 
It  was  under  the  wall  on  the  right-hand  side 
we  were  digging.  We  discovered  the  mica  along 
after  dinner.  We  went  back,  to  work  about 
12:30  or  1  o'clock.  I  discovered  the  block  of 
mica  on  the  right-hand  side  of  the  cut  in  the 
wall  under  which  we  had  all  been  digging  to  get 
felspar.  The  block  of  mica  was  about  two  feet 
above  the  floor  of  the  cut,  or  perhaps  18  inches ; 
it  was  straight  back  Into  the  wall;  perhaps 
18  inches  from  the  head  of  the  cut  When  1 
discovered  it,  I  told  Charley  Buchanan  that  1 
had  struck  a  block  of  mica,  and  he  laughed  and 
said  to  get  it  out,  and  I  set  to  work  with  my 
pick  and  dug  after  it  on  both  sides.  There  was 
a  hard  substance  around  this  mica.  It  was 
about  the  size  of  two  hands,  just  in  a  kind  of 
vein.  I  worked  at  it  about  10  minutes.  I  do 
not  think  I  dug  in  a  foot.  It  is  pretty  hard 
stuff.  I  stripped  the  mica  and  dug  on  all  sides 
«f  it.  I  dug  half  a  foot  before  I  stripped  the 
mica.  I  was  working  under  the  order  of  Char- 
ley Buchanan,  the  foreman.  Then  Charley 
Bncbanan  told  Clifton  Buchanan  to  go  for  the 
drill  and  I  went  to  help  Charley  Duncan  sort 
and  Clifton.  Then  Charley  Buchanan  took  his 
pick  and  went  to  work.  He  did  not  say  any- 
thing about  my  not  knowing  how  to  dig  mica. 
As  quick  as  I  stoj)ped  he  dug  into  the  wall, 
and  while  he  was  digging,  the  earth  fell  down  on 
him  and  killed  him.  Digging  on  the  under  side 
of  that  cut  removed  the  support  for  the  dirt 
that  was  above  it  in  the  cut  Mr.  Sebe  Pitman 
came  to  me  after  it  happened,  and  asked  me 
the  cause  of  the  trouble.  I  told  him  Charley 
Buchanan  was  digging  in  there  when  it  felL 
He  certainly  dug  in  there  and  was  removing 
the  support  for  the  dirt,  and  the  dirt  above 
there  did  fall  on  him.  I  did  not  notice  how 
deep  he  dug  in  before  it  felL  I  do  not  remem- 
ber what  position  he  was  in  when  the  dirt  fell. 
I  did  not  see  the  dirt  fall;  I  looked  around 
after  it  felL  I  was  six  feet  from  him.-  It  fell 
out  of  the  place  in  the  wall,  starting  about  six 
feet  above,  and  fell  down  to  where  he  was  dig- 
^ng.  No  hole  left  in  the  wall  much  for  it, 
jost  broke  oS  and  left  a  kind  of  smooth  place. 
I  do  not  know  that  it  was  deeper  in  the  center. 
The  hole  that  was  left  in  the  wall  was  about 
as  deep  one  place  as  another,  I  should  think ; 
I  really  do  not  know  about  that.  That  cut  was 
15  to  20  feet  deep.  That  morning  Charles  Bu- 
chanan had  helped  to  dig  out  the  felspar  along 
under  the  wall  and  told  the  boys  to  dig  it  out. 
He  was  digging  for  mica  about  where  he  had 
been  digging  for  felspar.  The  digging  in  the 
morning  had  weakened  the  wall  on  the  right- 
hand  side,  and  it  was  the  same  wall  he  had 
nndennined  that  he  was  digging  the  mica  out 
ot  The  tunnel  where  it  had  run  in  had  under- 
mined partly  and  kept  on  going  up  with  it. 
After  I  quit  digging  for  mica,  Charles  Buchan- 
an du^  for  it  between  two  and  five  minutes. 
The  digging  I  did  was  nnder  his  orders.  It 
was  my  duty  to  obey  his  orders.  We  had  work- 
ed in  that  cut  all  morning.  I  do  not  remember 
where  we  dug  first" 

A  paper  was  handed  by  defendant's  coun- 
sel to  plaintiff's  witness  M.  C.  Dnncan,  it 
being  a  written  statement  by  him  as  to  the 
transaction,  and  he  testified  that  it  was  true, 
as  be  understood  it    It  Is  as  follows: 

T  was  employed  by  the  Carolina  Mineral 
Company  on  24th  of  April,  1814,  and  was  work- 


ing under  orders  of  Charlie  Buchanan,  foreman 
of  Deer  Park  mine  No.  3,  from  whom  I  receive 
all  orders  as  to  what  duties  to  perform.  On 
the  morning  of  April  24th,  the  open  cut  in 
which  we  were  working  had  straight  firm  sides 
with  no  overhang.  At  about  9  o'clock  the  su- 
perintendent visited  the  mines,  and  no  change 
of  condition  had  occurred.  About  11:30  o'clock 
Fule  Pitman  said  to  Buchanan  that  he  had 
struck  a  block  of  mica  in  the  side  of  the  cut, 
and  Buchanan  told  him  to  go  after  it  This 
Pitman  did,  and  afterward  Buchanan  joined 
him  and  commenced  undermining  the  side,  iand 
about  2:10  o'clock  the  overhang  leU,  and  buried 
Buchanan  and  Clarence  Stewart" 

There  was  much  evidence  introduced  by 
both  parties,  but  the  foregoing  Is  the  sub- 
stance of  its  essential  parts.  At  the  close 
of  the  evidence,  the  court  ordered  a  nonsuit, 
and  plaintiff  appealed. 

Ghas.  B.  Greene,  John  0.  McBee,  and  J.  W. 
Pless,  all  of  Bakersville,  for  appellant 
Black  &  Wilson,  of  Bakersville,  W.  C.  New- 
land,  of  Lenoir,  and  S.  J.  Krvln,  of  Morgan- 
ton,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  It  appears  In  this  case  that  the  la- 
testate  of  plaintiff  had  been  employed  to 
work  as  foreman  In  the  defendant's  service, 
and  as  overseer  of  the  work  performed  by 
others  placed  under  his  authority.  He  was 
an  experienced  miner,  having  been  engaged 
in  the  business  of  mining  for  many  years. 
Because  of  his  ezpertness  thus  acquired,  the 
defendant  was  induced  to  take  him  Into  its 
service.  The  work  be  was  to  do,  on  the  day 
of  the  accident,  w^as  left.  In  respect  to  the 
method  and  manner  of  doing  It,  to  his  own 
judgment,  and  he  was  perfectly  free  to  ex- 
ercise his  own  common  sense  and  skill  1& 
doing  It.  According  to  the  evidence  and  the 
description  of  the  conditions  in  the  mine  Just 
before  he  was  killed,  be  did  not  need  any 
one  to  tell  him  that  by  digging  under  the 
projecting  or  overhanging  Itank  of  dirt  and 
rock  he  was  placing  himself  in  a  very  dan- 
gerous position,  as  the  unsupported  bank 
would  necessarily  cave  in  when  he  removed 
the  last  prop  that  kept  it  in  place.  Any 
man  of  ordinary  sense  and  common  prudence 
would  know  of  this  danger  and  appreciate 
the  risk  of  cutting  out  the  foundation,  upon 
which  a  bank  of  dirt  rests,  and  leaving  It 
overhanging,  without  any  support,  brace,  or 
prop  to  prevent  its  falling  In  and  crushing 
him,  as  he  was  In  the  way,  and  must  needs 
be  hurt  The  danger  of  such  a  place  was  so 
imminent  that  any  ordinarily  prudent  man 
would  not  have  so  cut  underneath  the  bank 
as  to  weaken  its  support  and  cause  It  to  fall, 
or  if  this  was  necessary  to  be  done,  would 
have  taken  measures  to  brace  it  In  some  way 
as  the  work  progressed.  This  court  has  of- 
ten held  that: 

"An  employer's  duty  to  provide  for  his  employes 
a  reasonably  safe  place  to  work  does  not  extend 
to  ordinary  conditions  arising  during  the  prog- 
ress of  the  work  when  the  employ^  doing  his 
work  in  his  own  way  can  see  and  nnderstand 
th«  dangers  and  avoid  them  by  the  exercise  Of 
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reasonable  care."    Simpson  t.  Railroad  Co-  154 
N.  C.  61,  68  S.  E.  683. 

The  rule  was  well  stated  In  Covington  v. 
Furniture  Co.,  138  N.  C.  374,  50  S.  B.  761,  as 
follows: 

"The  general  rale  of  law  is  that  when  the 
danger  is  obvious  and  is  of  such  a  nature  that 
it  can  be  appreciated  and  understood  by  the 
servant  as  well  as  by  the  master  or  by  any  one 
else,  and  when  the  servant  has  as  good  an  op- 
portunity as  the  master  or  any  one  else  of  see- 
in?  what  the  danger  is,  and  is  permitted  to  do 
his  work  in  his  own  way  and  can  avoid  tlie 
danger  by  the  exercise  of  reasonable  care,  the 
servant  cannot  recover  against  the  master  for 
the  injuries  received  in  consequence  of  the  con- 
dition of  things  which  constituted  the  danger, 
if  the  servant  is  injured,  it  is  from  bis  own 
want  of  care."  Warwick  v.  Ginning  Co.,  133 
X.  C.  2B2,  69  S.  B.  129 ;  House  v.  Railroad 
Co.,  152  N.  C.  397,  67  S.  B.  981:  Hicks  v. 
Manufacturing  Co.,  138  N.  C.  319,  60  S.  B.  703. 

In  Armour  v.  Habn,  111  U.  S.  313,  4  Sup. 
Ct.  433,  28  L.  Ed.  440,  It  was  held  that  the 
obligation  of  a  master  to  provide  reasonably 
safe  places  and  structures  for  his  servants  to 
work  upon  does  not  Impose  upon  him  the 
duty  towards  them  of  keeping  a  building 
whjch  they  are  employed  in  erecting  in  a 
safe  condition  at  every  moment  of  their 
work,  so  far  as  its  safety  depends  upon  the 
due  performance  of  the  work  by  them  and 
their  fellows.  The  case  of  Cons.  Coal  & 
Mining  Co.  v.  Floyd,  51  Ohio  St.  542,  38  N. 
B.  610,  25  L.  R.  A.  848,  has  many  facts  in 
common  with  this  one,  and  they  are  suffi- 
ciently similar  in  that  respect  to  make  it  a 
good  authority.  There  it  appeared  that  the 
Intestate  was  killed  by  the  fall  of  slate  from 
the  roof  of  a  mine,  due  to  the  failure  to  in- 
stall props  while  the  work  was  in  progress. 
The  claim  for  damages  was  sought  to  be  sus- 
tained by  a  class  of  cases  which  hold  that 
the  duty  of  the  master  to  provide  a  safe 
working  place  and  machinery  for  Iiis  em- 
ployes cannot  be  delegated,  so  as  to  absolve 
the  master  from  liability  in  case  of  failure 
of  the  vice  principal  to  perform  that  duty. 
It  does  not  seem  necessary  to  review  these 
cases.  They  are,  as  a  rule,  based  upon  the 
proposition  that  where  the  appliance  or 
place  is  one  which  has  been  furnished  for 
the  work  In  wliicb  the  servants  are  to  be  en- 
gaged, there  the  duty  above  stated  attaches 
to  the  master.    The  court  said: 

"We  need  not  discuss  this  proposition  for  we 
have  not  that  case.  Here  the  place  was  not 
furnished  as  in  any  sense  a  permanent  place  of 
work,  but  was  a  place  in  which  surrounding 
conditions  were  constantly  changing,  and  in- 
stead of  being  a  place  furnished  by  the  master 
for  the  employes  within  the  spirit  of  the  deci- 
sions referred  to,  was  a  place  the  furnishing  and 
preparation  of  which  was  in  itself  a  part  of 
the  work  which  they  were  employed  to  perform. 
The  distinction  is  shown  in  a  number  of  cases, 
among  which  may  be  cited  Fraser  v.  Lumber 
Company,  45  Minn.  235  [47  N.  W.  785];  Mc- 
Ginty  v.  Reservoir  Company,  155  Mass.  183  [29 
N.  E.  610] ;  Coal  Co.  v.  SdieUer,  42  111.  App. 
619." 

And  so  in  Petaja  v.  A.  I.  Mining  Co.,  106 
Mich.  463,  64  N.  W.  335,  66  N.  W.  951,  32  L. 
R.  A.  435, 68  Am.  St.  Sie».  605,  the  facts  were 


that  the  plaintiff  was  injured  by  the  fall  of 
ore  while  working  in  the  room  of  a  mine 
used  by  the  hands  while  excavating  for  ore 
and  getting  it  out  It  was  decided,  and  af- 
firmed on  a  rehearing,  that  the  place  where 
the  injury  occurred  must  have  been  furnish- 
ed by  the  master,  or  be  one  which  his  duty 
to  the  servant  required  him  to  furnish  and 
keep  in  a  safe  condition,  before  the  ordinary 
rule  of  liability  can  be  applied,  and  that  the 
place  then  in  question  was  not  of  that  de- 
scription.   The  court  said: 

"Now,  if  this  room  can  properly  be  said  to  be 
a  place  furnished  to  the  servants  in  which  to 
carry  on  the  master's  business,  and  which  he 
must,  at  bis  peril,  keep  in  reasonably  safe  con- 
dition, as  a  factory  or  warehouse,  then  the  case 
should  have  gone  to  the  jury;  but,  if  it  is  not 
such  a  place,  then  it  falls  within  that  other 
rule  that  the  duty  of  the  master  is  performed  by 
using  reasonable  care  or  furnishing  suitable  ma- 
terial, and  employing  capable  and  efficient  men 
to  do  the  work.  Xn  view  of  the  cases  of  Schrol- 
der  v.  Flint  &  P.  M.  R.  Co.,  103  Mich.  213  (61 
N.  W.  663,  29  L.  R.  A.  321,  50  Am.  St.  Rep. 
354],  and  Beasley  v.  F.  W.  Wheeler  &.  Co.,  103 
Mich.  196  [61  N.  W.  658,  27  L.  R.  A.  266],  cit- 
ed in  the  former  opinion,  there  is  no  doubt  that 
a  master  must  furnish  a  reasonably  safe  place 
for  a  servant  to  work,  if  a  structure  is  requir- 
ed for  the  carrying  on  of  his  business;  and 
the  briefs  furnished  in  this  case  upon  the  part 
of  the  plaintiff  would  render  us  more  assistance, 
had  they  called  our  attention  to  cases  establish- 
ing the  claim  that  a  master  is  obliged  to  make 
sate  the  place  which  the  servant  makes  and  oc- 
cupies as  a  means  of  doing  his  work,  or  which 
results  as  an  accident  of  the  work,  although  it 
necessitates  his  presence  in  a  place,  to  a  great- 
er or  less  degree,  unsafe.  In  such  cases,  must 
the  master  stay  with,  or  follow  up,  the  serv- 
ants, to  be  certain  that  they  make  the  place 
safe,  80  that  they  or  some  of  them  be  not  in- 
jured? There  are  many  Cases  which  draw  the 
distinction  pointed  out.  Such  a  case  is  Beas- 
ley v.  F.  W.  Wheeler,  supra." 

The  same  was  held  to  be  law  in  Fraser  v. 
R.  R.  Lumber  Co.,  45  Minn.  237,  47  N.  W. 
785,  where  it  was  said: 

"An  important  consideration,  often  overlook- 
ed, is  whether  the  structure,  appliance,  or  in- 
strumentality is  one  which  has  been  furnished 
for  the  work  in  which  the  servants  are  to  be 
engaged^  or  whether  the  furnishing  and  prepara- 
tion of  It  is  itself  part  of  the  work  which  they 
are  employed  to  performed." 

It  was  held  in  St  L.  &  M.  R.  R.  Co.  v. 
Baker,  110  Ark.  241,  163  S.  W.  152,  that 
where  a  servant  was  employed  to  wredi  a 
structure,  such  as  an  unsafe  building,  or  to 
do  blasting  and  excavating,  the  duty  of 
keeping  the  place  of  work  safe,  if  it  was 
originally  so,  devolves  upon  the  servant  and 
not  on  the  master.  The  rule  that  an  employ- 
er must  exercise  ordinary  care  to  provide  a 
safe  place  of  work  for  his  employe  was  held 
in  Riley  v.  Neptune,  181  Ind.  228,  103  N.  Ev 
406,  not  to  apply,  where  from  the  nature 
thereof,  the  conditions  are  ever  changing,  so 
as  to  increase  or  diminish  the  danger  in  the 
course  of  the  particular  work,  the  same  be- 
ing passing  risks  arising  out  of  the  nature  of 
the  work  and  of  which  the  servant  is  as  well 
informed  as  the  master.  L.  P.  Cement  Go. 
V.  Bass,  180  Ind.  538,  103  N.  El  483.  It  was 
held  in  Andrews  v.  T.  Mining  Co.,  180  Mich. 
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72,  146  N.  W.  394.  that  the  doctrine  of  fnr- 
Dlshing  a  safe  place  to  the  servant  to  do  his 
work  does  not  apply  where  a  miner  was  kill- 
ed while  engaged  in  making  "hitches"  in 
which  to  place  timbers  to  hold  up  the  roof, 
"since  he  is  required  to  make  the  piece  of 
work  safe  as  he  went"  Nor,  It  has  been  said, 
does  the  rule  of  a  safe  place  apply  to  build- 
lug  operations  where  conditions  are  contin- 
ually changing,  due  to  the  acts  of  the  serv- 
ants themselves.  Roshalt  v.  Worden-Allen 
Co,  155  Wis.  168,  144  N.  W.  650.  It  was  not 
necessary  that  intestate  should  have  had  any 
warning  from  the  superintendent.  He  was 
an  expert  himself  in  mining,  and  it  did  not 
even  require  that  one  should  be  so  thorough- 
ly experienced  in  such  work  as  he  was  to 
know  or  understand  that  the  work  was  dan- 
^rous,  for  a  man  of  ordinary  Intelligence 
would  know  that  to  withdraw  a  prop  or  foun- 
dation from  an  object  resting  upon  It  would 
uet-essarlly  cause  it  to  fall.  "(1)  An  employer 
may  ordinarily  assume  that  an  adult  em- 
ploy^ has  that  knowledge  which  is  acquired 
by  common  experience,  and  hence  under- 
stands those  dangers  which  may  readily  be 
known  by  common  observation.  (2)  All  adult 
employes  are  presumed  to  have  some  knowl- 
edge of  the  properties  of  nature,  and  the 
operation  of  natural  laws,  such  as  the  law 
of  gravitation.  (3)  An  employ^  assumes  the 
risk  of  injury  from  obviojis  dangers,  unless 
because  of  his  immaturity,  Inexperience,  etc., 
he  Is  Incapable  of  appreciating  the  danger 
therefrom."  Riley  v.  Neptune,  181  Ind.  228, 
103  N.  Ew  406.  No  one  should  be  allowed  to 
justify  or  excuse  his  own  improper  conduct  by 
alleging  that  he  expected  that  another  would 
prevent  such  conduct  on  his  part.  Houston, 
eta.  Railroad  Co.  v.  Clemmons,  55  Tex.  88, 
40  Am.  Rep.  799.  Intestate  was  the  author 
of  his  own  misfortune,  and  no  one  was  to 
blame  but  himself.  This  is  shown  with  as 
near  an  approach  to  a  demonstration  as  any- 
thing short  of  mathematics  will  permit,  as 
was  said  of  a  plain  act  of  negligence  In  B. 
&  P.  Railroad  Co.  v.  Jones,  95  U.  S.  439,  24 
L.  Ed.  506.  The  same  court,  in  Bunt  t.  S.  B. 
Mining  Co.,  138  U.  S:  483,  11  Sup.  Ct  464, 
34  L.  Ed.  1031,  where  an  employe  had  been 
killed  by  removing  a  post  which  supported 
the  roof  of  a  mine,  thus  causing  the  roof  to 
fall  upon  him,  said: 

"Bunt  participated  in  taking  out  the  post, 
with  full  knowledge  of  the  danger,  and,  after 
the  post  had  been  removed,  *  •  *  sat  down 
under  the  shattered  roof.  Recklessness  could 
hardly  go  further.  The  evidence  would  warrant 
DO  other  conclusion  than  that  he  took  the  risks 
of  the  work  in'which  he  was  employed,  and  that 
bis  negligence  in  the  course  of  that  work  was 
the  direct  cause  of  bis  death." 

Ilie  two  cases  are  parallel  with  each  oth- 
er; the  fact  that  there  a  post  was  taken 
out,  and  here  some  dirt  was  dug  out,  can 
make  no  difference.  In  this  case  the  dan- 
ger of  the  place  where  intestate  was  working 
and  the  cause  of  the  accident,  were  due 'to 


Ms  own  careless  act  In  undermining  the  up- 
per wall  of  dirt,  so  that  It  lost  Its  natural 
support  and  fell  upon  him.  The  recent  case 
of  NevUle  V.  Bonsai,  166  N.  0.  218,  81  S.  E. 
448,  in  which  a  servant  was  killed  by  an 
act  of  the  foreman  similar  to  the  one  that 
caused  the  intestate's  death.  Is  applicable. 
We  held  the  master  liable  because  the  fore- 
man had  been  negligent  In  digging  at  the  bot- 
tom of  an  embankment,  which  caused  the 
upper  layer  of  dirt  to  fall  and  kill  the  Intes- 
tate of  the  plaintiff  in  that  case.  The  court 
there  said: 

"The  work  was  being  done  under  the  manage- 
ment of  one  Stowe,  who,  about  three  hours  be- 
fore the  cave-in,  ordered  the  plaintiff's  intes- 
tate to  work  at  that  place.  The  evidence  shows 
that  Stowe  was  in  and  out  of  the  pit  all  the 
time,  and  knew  of  the  conditions.  It  is  a  fair 
inference  from  the  evidence  that  Stowe  took  no 
precautions  to  prevent  a  cave-in  before  the  sup- 
porting bank  of  dirt  was  removed.  It  was  the 
duty  of  Stowe  to  take  such  precautions  as  the 
situation  permitted,  so  as  to  prevent  injury  to 
his  subordinates  when  the  bank  of  dirt  at  the 
base  of  the  pit  was  removed;  ordinary  prudence 
dictated  it.'*^ 

If  the  company  was  held  liable  because  of 
its  foreman's  culpable  negligence  in  causing 
the  death  of  the  Intestate  by  Improperly  ex- 
cavating the  bank  of  earth,  so  that  Its  sup- 
port was  weakened  and  It  fell.  It  follows  that 
the  company  would  not  have  been  liable  if 
the  foreman  himself  had  been  killed  by  the 
same  act  of  negligence,  which  would,  in  that 
case,  have  been  the  efficient  and  proximate 
cause  of  the  fatal  Injury.  It  was  even  held 
In  Alteriac  t.  Coal  Co.,  161  Ala.  435,  49  South. 
867,  that: 

"Where  a  miner  of  many  years'  experience 
saw  a  pot  or  bell-shaped  rock  in  the  roof  of  a 
mine,  and  knew  that  it  was  more  or  less  discon- 
nected and  liable  to  fall  without  warning  at  any 
moment,  and  after  telling  his  superior  of  it. 
and  that  he  would  not  work  without  timbers, 
but  who  returned  to  the  work  under  the  pot  or 
bell-shaped  rock  on  being  told  to  do  so,  and  on 
the  promise  that  timber  would  be  sent  at  once, 
be  assumed  the  risk  incident  to  his  return  and 
work  thereunder." 

It  must  be  borne  In  mind  that  this  fore- 
man of  hands  was  himself  a  very  experienc- 
ed miner,  and  knew,  as  the  evidence  shows, 
what  was  the  safe  method  of  doing  the  work. 
It  appears  that  those  of  even  less  experience 
In  mining  knew  of  the  danger.  .  If  he  had 
been  Inexperienced  and  was  put  to  do  work 
of  a  dangerous  character  without  proper 
warning  or  Instruction,  the  case  might  be  dif- 
ferent He  knew  of  the  danger  and  was 
fully  able  to  take  care  of  himself,  and  the 
fault  was  all  his  own.  No  man,  by  his  own 
voluntary  and  negligent  act  will  be  permit- 
ted to  Impose  liability  on  another  for  its  in- 
jurious consequences,  for  he  will  not  be  al- 
lowed to  reap  an  advantage  from  his  own 
wrong.  Whitson  v.  Wrenn,  134  N.  a  86,  46 
S.  E.  17.  The  peril  was  obvious,  and  he 
should  not  have  caused  It  or  exposed  him- 
self to  It 

It  follows  that  there  was  no  wrong  corn- 
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mltted  by  defendant  which  woold  make  it 
liable  for  the  intestate's  death,  and  the  non- 
suit was  properly  granted. 
Affirmed, 

(18»  N.  C.  70) 

WATAUGA  ft  y.  R.  CO.  ▼.  FERGUSON. 
(No.  474.) 

(Supreme  Court  of  North  Carolina.    May  6, 

1915.) 

1.  Eminent  Dokain  ^=3254r— PaooiKDiRaa— 
Appeai.. 

Revisal  1005,  i  2587,  declares  that  if  the 
railroad  compaDy,  at  the  time  of  the  appraise- 
ment, shall  pay  into  court  the  sum  appraised 
by  the  commissioners,  it  may  take  and  hold 
possession  of  the  land  sought  to  be  condemned 
nntil  final  judgment  on  appeal.  Section  2607 
(4)  declares  that  a  railroad  .  company  may  lay 
out  its  right  of  way  upon  making  compensation. 
Priv.  Laws  1905,  c.  411,  contains  a  similar  pro- 
vision authorizing  the  condemnor  to  take  lands. 
The  chapter  was  amended  by  Priv.  Laws  1913, 
c.  11,  by  adding  that,  after  the  amount  of  the 
compensation  shall  have  been  determined,  the 
railroad  company  shall  not  be  required  to  in- 
stitute proceedings  for  the  condemnation  of 
lands  prior  to  entering  thereon  for  the  purpose 
of  constructing  its  hne  of  railroad.  Section 
2566  declares  that  the  chapter  which  relates  to 
condemnation  shall  govern  and  control,  any- 
thing in  any  special  act  creating  a  railroad  cor- 
poration to  the  contrary  notwithstanding,  unless 
In  such  act  the  sections  intended  to  be  repealed 
shall  be  specifically  referred  to.  No  such  refer- 
•  ence  appeared  in  Priv.  Laws  1913,  c.  11.  Meld 
that,  as  the  Legislature  may  authorize  the  ac- 
tual taking  of  lands  before  compensation  is 
made,  section  2566  cannot  prevent  subsequent 
antagonistic  legislation,  and  so  the  railroad  com- 
pany, which  has  entered  on  the  land,  may  ap- 
peal from  an  assessment  of  damages  without  de- 
positing the  amount  in  court. 

[Ed.  Note. — For  other  cases,  see  Emirvit  Do- 
main, Cent.  Dig.  §  665 ;    Dec.  Dig.  <S=»254.] 

2.  Eminent  Domain  9='74— Condemnation 
Pboceedinob. 

The  Legislature  may  authorize  the  taking 
of  property  under  the  right  of  eminent  domain, 
without  requiring  a  precedent  payment  there- 
for, although  it  must  provide  some  course  where- 
by the  owner  may  obtain  payment 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  U  18&-197 ;  Dec.  Dig.  «=»74.] 

Appeal  from  Superior  Court,  Caldwell 
County ;  Harding,  Judge. 

Proceeding  by  the  Watauga  ft  Tadkln  Rail- 
road CcMupany  to  acquire  the  land  of  Blanche 
Ferguson.  From  an  order  approving  the 
assessment  of  damages  by  the  condemnation 
commissioners,  condemnor  appeals.  Re- 
versed. 

Squires  ft  Whlsnant,  of  Lenoir,  for  plain- 
tiff. W.  C.  Newland,  of  Lenoir,  and  Hackett 
&  Gilreath,  of  Wllkesboro,  for  defendant. 

CLARK,  C  J.  This  Is  an  appeal  from  an 
order  of  the  clerk  approving  the  as.<ie!!sment 
of  damages  by  the  commlssio'ners  condemning 
the  right  of  way  for  the  plaintiff,  under  its 
charter  (Private  Laws  1905,  c.  411). 

[1,2]  Rev.  {  2587,  provides: 

"If  the  said  company,  at  the  time  of  the  ap- 
praisement, shall  pa^  into  court  the  sum  ap- 
praised by  the  commissioners,  then  and  in  that 


event  the  said  company  may  enter,  take  posses, 
sion,  •  •  •  and  hold  said  lands,  notwith- 
standing the  pendency  of  the  appeal  and  nntil 
the  final  judgment  rendered  on  said  appeaL" 

The  charter  of  the  plaintiff  (Pr.  Laws 
1905,  c.  411)  is  practically  to  the  same  effect 
as  the  provteion  In  Rev.  {  2567(4),  which 
provides  that  the  railroad  company  may  lay 
ont  its  road  not  exceeding  100  feet  In  width 
and  construct  the  road,  making  compensation 
therefor,  as  provided  by  that  chapter,  for 
lands  taken  for  the  use  of  the  company. 
(Chapter  11,  Private  Laws  1913,  amends  this 
provision  of  the  charter  (section  4,  c.  411,  Pt 
Laws  1905)  by  adding  at  the  end  thereof: 

^' After  the  amount  of  such  compensation  shall 
have  been  determined  by  a  proceeding  institut- 
ed either  by  tlie  said  railroad  company  or  by 
the  owner  of  the  lands  through  which  the  line 
of  said  railroad  may  run:  and  said  railroad 
company  shall  not  be  required  to  institute  pro- 
ceedmgs  for  the  condemnation  of  lands  prior  to 
the  time  of  entering  upon  the  lands  of  any  per- 
son for  the  purpose  of  constructing  its  line  of 
railroad." 

The  plaintiff  entered  upon  the  right  of 
way  constructed  its  road  and  Is  now  operat- 
ing traffic  over  the  same.  The  defendant  re- 
lies upon  Rev.  {  2566,  which  provides  that 
that  chapter  (chapter  61)  "shall  govern  and 
control,  anything  in  any  special  act  of  as- 
sembly creating  a  railroad  corporation  to 
the  contrary  notwithstanding,  unless  in  the 
act  of  the  General  Assembly  *  •  •  the 
section  or  sections  of  this  chapter  intended 
to  be  repealed  shall  be  especially  referred 
to  by  number  and,  as  such,"  shall  be  repeal- 
ed. This  reference  was  not  made  in  chapter 
11,  Private  Laws  1913,  and  on  motion  of 
the  defendant  the  court  dismissed  the  plain- 
tiff's appeal  upon  the  ground  that,  not  having 
paid  Into  court  the  $800  assessed  for  dam- 
ages, the  plaintiff  could  not  prosecute  its 
appeal. 

It  Is  true  that  Rev.  {  2566,  was  held  valid 
In  Railroad  v.  Railroad,  106  N.  0.  16,  10  S. 
E.  1041,  and  Llverman  v.  Railroad,  109 
N.  C.  52,  13  S.  E.  734,  but  said  secUon  2566 
of  the  Revisal  Is  like  any  other  act  of  the 
Legislature,  and  Is  subject  to  any  subsequent 
legislation,  and  is  only  useful  in  construing 
the  meaning  of  subsequent  legislation  when 
{ It  is  doubtful.  But  it  cannot  have  the  effect 
to  prevent  antagonistic  leglslatidn  at  a  sub- 
sequent date. 

The  amendatory  act  (chapter  11,  Pr.  Laws 
1913)  authorizes  the  plaintiff  company  to  en- 
ter "upon  the  lands  of  any  person  for  the 
purpose  of  constructing  Its  line  of  railroad" 
without  prior  thereto  Instituting  proceedings 
for  condemnation.  The  iwwer  of  the  Legis- 
lature to  authorize  the  taking  of  property 
under  the  right  of  eminent  domain,  without 
requiring  the  precedent  payment  therefor, 
is  discussed  and  decided  in  State  v.  Lyle, 
100  N.  O.  497,  6  S.  E.  379,  and  has  been  ap- 
proved since.  See  citations  In  Anno,  E^d.  It 
is  there  held  that  compensation  mnst  be  pro- 
vided for  to  warrant  the  taking,  but  that  it 
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need  not  precede  the  taking,  and  tbat  "the 
owner  Is  confined  to  the  special  remedy  given 
bin  by  tbe  statute  under  which  his  property 
Is  GGizGd>" 

In  state  v.  WeUs,  142  N.  C.  593,  65  S.  B. 
210,  Street  R.  R.  v.  Railroad,  142  N.  0. 
438,  55  S.  E.  345,  9  Ann.  Cas.  683,  and  State 
T.  Mallard,  143  N.  C.  666,  57  S.  E.  351,  the 
conrt  held  that,  under  the  general  statute,  a 
railroad  company  bad  no  right  to  begin  tbe 
coDstruction  of  its  road  until  tbe  payment 
Into  court  of  tbe  damages  assessed,  and  tbat 
Its  only  right  prior  to  payment  thereof  into 
court  was  to  enter  on  the  right  of  Vay  mere- 
ly for  the  purpose  of  surveying  and  laying  it 
off,  BO  tbat  the  commissioners  might  assess 
damages.  But  as  we  have  seen  under  the 
amendment  to  tbe  charter  of  the  plaintifT 
company,  by  chapter  11,  Laws  1913,  the 
plaintiff  could  construct  its  railroad  before 
complying  with  this  requirement.  This  does 
not  deprive  the  defendant  of  proceedings  to 
collect  the  compensation  assessed  on  the  final 
trial,  for  until  payment  therefor  tbe  title  to 
the  easement  In  her  lands  does  not  pass 
to  the  plaintiff  company. 

Reversed. 

m  S.  C.  29) 

ALTMAN  ▼.  CHARLESTON  ft  W,  a  RY. 
CO.    (No.  9083.) 

(Sopreme  Court  of  South  CaruUna.     April  29, 
1916.) 

L  Tbiai.    «=3251—Instbuotionb— Complaint 

—Issues  Not  Raised. 

In  an  action  in  wliich  the  petition  alleged 
tbat  plaintiff  owned  land  adjoining  a  railroad 
right  of  way,  that  on  the  opposite  side  of  the 
railroad  there  was  an  accumulation  of  surface 
water,  that  defendant  built  a  culvert  and  caus- 
ed the  water  to  over6ow  plaintiff's  land,  with 
intent  to  injure  plaintiff  and  willfully  and  wan- 
tonly and  without  regard  for  plaintiff's  rights, 
it  was  error  to  suhmit  the  issue  of  ordinary 
negUgeiice. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  a  687-595;  Dec.  Dig.  <S=251.] 

2.  Pleaoimo  «=>237— Amxnduen't— Tihe  fob 
AvENDUENT  —  Amendment  afteb  Submis- 
sion. 

It  was  error  to  allow  a  complaint  alleging 
a  willful  and  wanton  wrong  to  be  amended  to 
allege  negligence  after  the  pleadings  and  testi- 
mony had  closed  and  the  jury  had  retired. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  603-^19;  Dec  Dig.  «S=»237.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County ;   <3eo.  W.  Gage,  Judge. 

Action  by  Adele  Altman  against  the 
Charleston  &  Western  Carolina  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed. 

F.  Barron  Grier,  of  Greenwood,  and  J.  W. 
Manuel,  of  Hampton,  for  appellant  J.  W. 
Vincent  and  T.  H.  Gooding,  both  of  Hampton, 
for  respondent 

FBASER,  J.     This  case  raises  but  two 
qoestloDs,  and  may  be  stated  briefly. 
[1,2]  The  plaintiff  alleges:     That  she   Is 


tbe  owner  of  a  tract  of  land  lying  on  the  de- 
fendant's right  of  way.  Tbat  across  the  rail- 
road, on  tbe  opposite  side,  tbere  is  an  ac- 
cumulation of  surface  water.  That  the  de- 
fendant put  In  a  culvert  under  Its  roadbed, 
and  thereby  caused  the  water  to  pass  upon 
and  overflow  defendant's  land.  "That  the 
placing  of  said  culvert  under  the  said  track 
of  said  defendant  by  said  defendant,  caus- 
ing the  damages  as  aforesaid  to  plalntlfTs 
laud,  was  totally  unnecessary,  and  was  done 
with  intent  to  injure  this  plaintiff  in  the  pos- 
session of  her  said  land  and  in  tbe  enjoyment 
thereof,  and  was  done  willfully  and  wantonly 
and  without  regard  for  tbe  rights  of  this 
plaintiff." 

Tbe  defendant  set  up  a  general  denial.  At 
tbe  conclusion  of  the  testimony,  the  defend- 
ant moved  for  a  direction  of  a  verdict  in  its 
favor,  on  the  ground  that  there  was  no  testi- 
mony to  sustain  a  verdict,  based  on  willful- 
ness and  wantonness,  and  the  plaintiff  was 
not  entitled  to  a  verdict  based  on  negligence. 
This  motion  was  refused.  His  honor  allow- 
ed the  issue  of  negligence  to  go  to  the  Jury. 
After  the  Jury  retired,  his  honor  allowed  the 
amendment  of  the  complaint,  alleging  negli- 
gence. The  appeal  raises  two  questions 
(there  are  many  exceptions):  (1)  Was  it  er- 
ror to  allow  the  amendment?  (?)  Can  a  ver- 
dict for  negligence  be  allowed  on  a  complaint 
that  charges  only  a  willful  wrong?  These 
two  questions  present  really  one  issue.  If 
the  complaint  will  sustain  a  verdict  for  neg- 
ligence, then  the  amendment  was  harmless. 

The  main  question  is  no  longer  an  open  one 
in  this  state.  See  Proctor  v.  Southern  Rail- 
way, 61  S.  C.  185,  186,  39  S.  E.  357: 

"Now,  in  this  case,  there  is  no  allegation 
whatever  that  the  plaintiff  was  Injured  by  the 
ordinary  negligence  (as  the  circuit  judge  terms 
it  in  his  charge)  of  the  defendant,  and  no  fact 
is  alleged  which  would  tend  to  show  such  neg- 
ligence. On  the  contrary,  the  allegation  ia  that 
the  defendant  did  the  acts  complained  of  'with 
intent  to  frighten  and  scare  the  plaintiff's  team 
and  injure  the  plaintiff  willfully,  wantonly,  and 
recklessly,  and  not  regarding  the  rights  of  the 
plaintiff  in  that  regard.'  This,  so  far  from 
being  an  allegation  of  the  want 'of  due  care  on 
the  part  of  the  defendant  which  wonld  con- 
stitute 'ordinary  negligence,'  is,  on  the  con- 
trary, an  allegation  that  tiie  defendant  pur- 
posely, not  ne^igently,  did  the  acts  complained 
of  with  intent  to  injure  the  plaintiff.  So  that 
the  practical  question  presented  is  whether 
there  was  error  on  the  part  of  the  circuit  judge 
in  instructing  the  jury  that  even  if  they  were 
not  satisfied  that  the  defendant  did  the  acta 
complained  of  in  the  manner  and  with  the  in- 
tent alleged  in  the  complaint  they  still  might 
find  for  the  plaintiff,  if  they  were  satisfied  that 
the  injuries  complained  of  were  due  'to  the  neg- 
ligence, want  of  due  care,  of  the  railroad  com- 
pany.' It  seems  to  us  clear  that  such  an  in- 
struction would  be  erroneous,  for  it  would  be 
In  effect  saying  that,  where  a  defendant  is 
charged  with  one  wrong,  the  jury  may  bold  him 
liable  if  a  wholly  different  wrong  from  that 
charged  is  proved  against  him ;  that  if  a  per- 
son is  charged  with  willful  and  Intentional 
wrong,  and  such  charge  is  not  sustained  by  the 
testimony,  still  he  may  be  held  liable  if  the 
jury  are  satisfied  that  he  has  conunitted  an  en- 
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tirely  different  and  distinct  wrong  with  which 
he  is  not  charged.  In  other  words,  that  a,  per- 
son who  is  brought  into  court  to  answer  to  one 
charge  may  be  held  liable  under  another  and 
different  charge  for  which  he  has  not  been  called 
upon  to  answer." 

The  court  goes  on  to  say: 

"In  case  where  the  wrong  charged  in  the 
complaint  is  willful  and  done  with  intent  to  in- 
jure the  plaintiff  (as  it  is  here),  contributory 
negligence  on  the  part  of  the  plaintiff  cannot 
be  pleaded  as  a  defense." 

It  was  error  to  allow  the  Jury  to  pass  upon 
the  question  of  "ordinary  negligence,"  under 
this  complaint,  and  also  to  allow  an  amend- 
ment that  changed  the  cause  of  action  after 
the  pleadings  and  testimony  had  closed. 

The  Judgment  is  leversed. 

GARY,  C.  J.,  and  WATTS  and  HYDRICK, 
JJ.,  cwicur. 

GAGE,  J.,  having  heard  this  case  on  circuit, 
did  not  participate  in  the  consideration  of  this 


aw  S.  C.  469) 

HARRIS  T.  SOUTHERN  RY.  CO. 
(No.  9071.) 

<  Supreme  Court  of  South  Carolina.     April  }0, 
1915.) 

1.  Carbiers  €=»389  —  Interstate  Tbanspob- 
tation— schkdu1.e  of  rates. 

An  interstate  passenger  is  bound  to  take 
notice  of  the  rules  and  regulations  as  to  the 
transportation  of  baggage  filed  With  and  ap- 
prored  by  the  Interstate  Commerce  Commission. 
[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  «=>388.] 

2.  Cabriebs  ®=>397%— IiOsb  of  Baooaoe. 

Where  a  passenger's  trunk  was  put  off  the 
train  at  destination  in  the  evening  and  was 
not  claimed  by  the  passenger  until  next  morning, 
a  reasonable  time  had  not  elapsed  for  its  remov- 
al so  as  to  change  defendant's  liability  for  its 
destruction  by  fire  while  in  the  depot  from  that 
of  carrier  to  that  of  warehouseman. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1519-1528;   Dec.  Dig.  <&=>397%.] 

3.  Cabriebs  9=3405— Loss  of  Baooaoe— Liu- 

ITATION   OF   LlABILlTT. 

Where  the  carrier's  rate  schedules,  ap- 
proved by  the  Interstate  Commerce  Commission, 
provided  for  a  limitation  of  liability  for  the  loss 
of  baggage,  unless  its  value  should  be  declared 
and  excess  rates  paid,  an  interstate  passenger 
checking  a  trunk  without  specifying  its  vahie 
can  recover  no  more  than  uie  amount  limited 
in  case  of  its  destruction. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1544-1649;    Dec  Dig.  ®=405.) 

Appeal  from  Common  Pleas  Circuit  Court 
of  Edgefield  County ;   John  S.  Wilson,  Judge. 

Action  by  Nannie  E.  Harris  against  the 
Soutbem  Railway  Compauy.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  New 
trial  conditionally  granted. 

N.  George  Evans,  of  EXlgefield,  and  B.  It, 
Abney,  of  Columbia,  for  appellant.  B.  E* 
Nicholson,  of  Edgefield,  for  respondent. 

GAGE,  J.  Action  to  recover  $341.65  the 
value  of  a  trunk  and  contents  burned  in  the 
railroad  baggageroom  at  Edgefield,  and  $50 
statutory  penalty  for  deferred  payment  of 


the  dlaim.  The  Jury  returned  a  verdict  for 
the  aggregate  sum  of  $491.66.  The  deftod- 
ant  has  appealed. 

The  plaintiff  is  a  young  lady.  On  July  3, 
1913,  at  Augusta,  Ga.,  she  bought  a  ticket 
over  the  defendant's  line  of  road  to  procure 
for  herself  transportation  therefrom  to  Edge- 
field, S.  C,  and  thereon  she  had  checked  her 
trunk  for  the  same  destination.  She  took 
the  cars  at  Augusta,  and  she  arrived  at  Edge- 
field about  6  o'clock  p.  m.  of  the  same  day. 
She  went  the  same  evening  five  miles  into 
the  country,  which  was  the  ultimate  destina- 
tion she  set  out  to  make.  She  returned  tn 
Edgefield  the  next  morning  for  her  trunV. 
The  depot  had  been  destroyed  by  fire  th- 
night  before,  and  with  it  the  trunk.  The 
plaintiff  sued  the  defendant  both  as  carrie: 
and  as  warehouseman.  The  defendant  plead- 
ed that  the  plaintiff  had  failed  to  exercise 
ordinary  care  when  she  left  the  trunk  in  the 
depot  overnight,  and  that  such  negligence 
by  her  caused  the  loss  of  the  trunk.  Tbe 
defendant  also  pleaded: 

"That  the  journey  from  Augusta,  Ga.,  to 
Edgefield,  S.  G.,  was  an  interstate  journey,  and 
was  controlled  by,  and  subject  to,  the  federal 
act  to  regulate  commerce  and  the  amendments 
thereto,  and  was  subject  to  the  rules  and  regru- 
lations  governing  passenger  and  baggage  trans- 
portation filed  by  the  defendant,  Southern  liail- 
way  Company,  with  and  approved  and  published  ■ 
by  the  Interstate  Cnmmerce  Commission,  and 
said  rules  and  regulations  relating  to  trans- 
portation of  passengers  and  baggage  as  pub- 
lished were  on  file  in  the  ticket  office  of  the  de- 
fendants at  Augusta,  Ga„  for  the  use  of  the 
public,  and  certain  portions  of  said  rules  and 
regulations  were  printed  on  the  ticket  purchased 
by  plaintiff  at  Augusta,  Ga.,  and  the  plaintiff 
is  bound  by  the  same." 

There  are  24  exceptions,  but  the  only  ques- 
tion much  argued  at  the  bar  was  the  defend- 
ant's liability  as  a  carrier  betwixt  the  states, 
and  we  shall  consider  that  Issue  alone;  the 
case  turns  upon  It  A  decision  involves  tbe 
application  of  the  federal  statutes  to  regulate 
commerce  between  the  states,  as  construed 
by  the  final  arbiter  of  those  statutes,  the  Su- 
preme Court  of  the  Union.  The  exceptions 
which  make  the  issue  arise  on  the  charge 
of  the  circuit  court,  and  the  particular  mat- 
ters In  the  charge  excepted  to  are  these: 
That  the  court  was  requested  to  charge  and 
ought  to  have  instructed  the  Jury  the  follow- 
ing postulates:  (1)  I'hat  when  the  defendant 
company  filed  with  the  Interstate  Commerce 
Commission  a  schedule  of  rates  and  rules  for 
the  transportation  of  passengers  and  bag- 
gage, and  when  that  Commission  approved 
tbe  same,  then  such  rates  and  rules  became 
operative  and  governed  the  case,  and  tnat  It 
was  Irrelevant  whether  the  rates  and  rules 
were  posted  and  published  at  the  railroad 
station  in  Augusta  or  not,  and  that  It  was 
not  necessary  that  the  plaintiff  should  have 
actual  knowledge  of  such  rates  and  rules. 
(2)  That  by  such  rates  and  rules  the  plaintiff 
Is  limited  to  a  recovery  of  $100  for  the 
value  of  her  trunk,  unless  she  shall  have  de- 
clared aforetime  to  the  defendant  at   .Au- 
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gusta  a  greater  value  than  tbat  and  paid  to 
tbe  defendant  an  excess  rate  thereon.  (3) 
That  by  snch  rules  and  rates  Jewelry  should 
not  be  put  Into  checked  baggage.  (4)  That  by 
such  rates  and  rules  the  defendant  was  not 
liable  for  the  trunk  as  common  carrier  when 
the  same  had  arrived  at  tbe  depot  In  Edge- 
field. (5)  That  by  such  rules  and  rates  the 
defendant  had  the  right  to  Umlt  its  liability 
for  the  trunk  to  $100,  unless  the  plaintiff  had 
before  so  declared  and  paid  a  greater  value 
and  a  higher  rate.  We  shall  not  decide  all 
these  Issues;  It  is  not  necessary. 

[1]  There  Is  no  pretext  that  the  plaintiti 
did  aught  at  Augusta  but  purchase  a  ticket, 
check  a  trunk,  and  board  a  train  in  tbe  usual 
fashion.  She  did  not  declare  for  her  trunk  a 
greater  value  than  $100,  and  she  therefore 
paid  no  "excess  baggage."  It  is  not  gainsaid 
as  fact  that  the  Interstate  Commerce  Com- 
mission had  before  this  transaction  approved 
the  rates  and  rules  of  the  defendant  for  the 
transportation  of  passengers  and  trunks ;  nor 
Is  It  denied  as  fact  that  the  rates  and  rules 
required  the  plaintiff  to  declare  If  her  bag- 
gage exceeded  $100  In  value,  and  if  it  did 
she  was  obliged  to  pay  excess  thereon ;  nor 
Is  it  denied  as  law  that  by  such  rates  and 
rules  the  plaintiff  had  to  make  the  aforesaid 
declaration  and  pay  the  aforesaid  excess  in 
order  to  claim  now  a  greater  value  for  ber 
trunk  than  |100.  Boston  v.  Hooker,  233  U. 
S.  07,  34  Sup.  Ct.  526,  58  I*  Ed.  1141.  The 
Hooker  Case,  supra,  bad  not  been  decided 
when  the  case  at  t>ar  was  tried,  so  that  the 
circuit  court  and  tbe  bar  had  no  chance  to 
know  bow  the  court  of  last  resort  would  de- 
termine such  an  issue.  The  plaintiff,  wlille 
tacitly  conceding  that  the  Hooker  Case  is  de- 
cisive of  those  controversies  where  tbe  rates 
and  rules  are  duly  posted,  as  they  were 
there,  and  where  the  railroad  company  is 
sued  as  carrier,  as  it  was  there,  contends  in 
this  case  that  the  rates  and  rules  were  not, 
but  ought  to  have  been,  posted  in  Augusta, 
and  the  trunk  was  not  in  actual  transit,  but 
had  arrived  at  its  destination.  Considering 
in  order  these  two  suggested  divergent  fea- 
tnres  of  the  Hooker  Case  and  this  case,  we 
tUnk  the  operation  of  the  rates  and  rules 
arises  out  of  their  approval  by  the  Inter- 
state Commerce  Commission,  and  that  act 
alone  makes  them  the  law  of  the  case.  It 
has  been  practically  so  held.  Kansas  v.  Carl, 
227  D.  S.  639,  33  Sup.  Gt  391,  67  L.  Ed.  683, 
and  cases  dted.  If  a  failure  by  the  agent  at 
Augusta  to  post  the  rates  and  rules  there 
may  abrogate  an  order  of  the  Interstate 
Commerce  Commission,  for  its  approval 
amounts  to  an  order,  then  the  operation  of 
that  order  would  depend  wholly  upon  the 
diligence  of  many  local  agents  at  many  lo- 
calities. We  are  mindful  Of  the  possible  em- 
barrassment of  the  traveling  public  which 
may  result  from  this  conclusion.  A  passen- 
ger, boarding  a  train  in  Augusta  to  travel 
less  than  50  miles  to  Edgefield,  must  take  no- 


tice of  six  printed  pages  of  rules  and  regu- 
lations made  up  by  the  carrier  for  his  gov- 
ernment and  filed  at  the  dty  of  Washington. 
Nor  is  the  duty  put  upon  the  carrier,  who 
made  and  knows  the  rules,  to  advise  the  pas- 
senger that  such  rules  exist  But  the  funda- 
mental law  of  the  land  lodged  in  Congress 
the  power  "to  regulate  commerce  among  the 
several  states" ;  Congress  set  up  tbe  Inter- 
state Commerce  Commission  and  endowered 
It  with  extraordinary  powers;  the  Suprcina 
Court  has  construed  the  Constitution  and  tlie 
statutes,  and  we  are  held  to  Its  conclusions. 

[2]  The  next  Issue  is  whether  or  not  the 
carrier's  liability  is  altered  that  the  truuU 
bad  reached  £)dgefleld  and  been  put  off  the 
car  and  Into  the  railroad  baggageroom.  The 
plaintiff's  second  cause  of  action  rests  on  a 
supposed  difference  of  the  liability  arising 
thereout  from  that  resting  upon  It  while  It 
actually  carried  the  trunk.  The  plaintiff 
maintains  that  although  under  the  case  of 
Hooker,  supra,  the  defendant  would  perhaps 
not  have  been  liable  to  her  above  $100  had 
the  trunk  perished  by  flames  In  the  cars 
while  they  were  on  the  tracks  en  route  to 
Edgefield,  yet  after  the  cars  reached  Eklge- 
field  and  the  trunk  was  put  out  of  them  and 
Into  the  baggage  house,  the  defendant's  lia- 
bility was  immediately  changed  from  that  of 
carrier  to  that  of  warehouseman,  and  that 
such  liabilities  are  essentially  different.  In 
the  Hooker  Case  ibe  court  used  language 
which  suggests  such  a  difference.  Therein 
the  court  said: 

"It  is  to  be  borne  In  mind  that  the  action  as 
tried  and  decided  in  the  state  court  was  not  for 
negligence  of  the  railroad  company  as  a  ware- 
houseman for  the  loss  of  the  baggage  after  its 
delivery  at  [the]  •  •  •  station,  but  was  sole- 
ly upon  the  contract  ot  carriage  in  interstate 
commerce." 

Amongst  the  rules  set  out  in  the  filed  and 
posted  schedule  and  relied  upon  by  the  plain- 
tiff Is  this  one: 

"The  carrier  •  •  •  shall  cease  to  be  liable 
as  common  carrier  for  property  transported 
ill  baggage  cars  when  tbe  same  has  arrived  at 
deiitinatlon." 

That  rule  does  not  state  what  is  the  lia- 
bility of  a  common  carrier  for  property 
while  being  transported  In  baggage  cars;  It 
assumes  that  such  liability  exists  and  is  fixed 
by  law;  it  only  declares  that  such  liability 
shall  cease  when  the  baggage  has  arrived  at 
destination.  Such  liability  is  that  ot  insurei 
of  baggage,  so  that  when  the  trunk  was  be- 
ing  actually  carried  by  the  cars,  the  compa- 
ny Insured  Its  safety.  But  such  insurance 
ceased  by  the  rule  when  the  trunk  arrived  at 
Edgefield,  which  was  the  destination.  Nor 
does  the  rule  define  what  arrival  at  destina- 
tion means;'  it  assumes  that  the  law  fixed 
the  meaning  of  that  expression ;  it  only  de- 
clares that  whenever  and  however  arrival  is 
accomplished,  at  that  time  and  henceforth 
the  plenary  liability  of  insurer  should  cease. 
Tbe  plaintiff  might  have  said  to  the  defend- 
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ant's  agent  when  she  disembarked  from  the 
cars  at  Edgefield: 

"Keep  my  trunk  for  a  week.  I  will  pay  the 
storage  diarges  thereon,  and  I  will  call  again 
for  the  trunk." 

In  that  event,  and  apon  compliance  by  the 
carrier,  the  railroad  company  would  occupy 
to  the  plaintiff  only  the  relationship  of  ware- 
houseman, under  well-defined  obligations,  and 
the  act  of  Ckmgress  and  the  rules  and  regu- 
lations of  the  Commission,  so  far  as  it  now 
appears,  would  be  beside  the  question.  But 
the  instant  case  is  not  of  that  sort.  When 
the  trunk  was  ejected  from  the  baggage  car 
onto  the  ground,  the  obligation  of  the  car- 
rier did  not  instantly  cease,  and  the  obliga- 
tion of  the  warehouseman  did  not  instantly 
set  in.  It  was  the  duty  of  the  carrier  to 
put  off  the  trunk,  and  it  was  the  duty  of  th^ 
passenger  to  then  take  the  trunk,  but,  In  the 
nature  of  the  case,  not  immediately.  The 
passenger  has  a  reasonable  time  to  lay  hands 
on,  and  the  carrier  has  a,  like  time  to  take 
hands  off;  and  until  that  time  transpires, 
the  trunk  has  not  arrived,  and  a  new  rela- 
tionErUp  thereabout  has  not  set  in.  Spears 
y.  Railroad,  11  S.  C.  isa  When  that  time 
has  transpired.  It  may  be  the  law  will  regard 
the  situation  as  amounting  to  a  conatructive 
delivery.  Heyman  v.  Railroad,  203  U.  S.  278, 
27  Sup.  Ct.  104,  51  L.  Ed.  178,  7  Ann.  Cas. 
1130.  What  is  a  reasonable  time  for  delivery 
must,  in  some  cases,  be  determined  by  a 
Jury.  Where  there  is  a  dispute  about  what 
took  place  between  the  passenger  and  the 
carrier  at  the  time  the  trunk  left  the  cars, 
and  therefore,  whether  or  not  a  new  relation- 
ship was  instituted  between  them,  the  Issue 
of  a  reasonable  time  to  deliver  ought  to  go  to 
a  Jury.  But  in  the  case  at  bar  there  is  no 
difference  between  the  parties  about  what 
was  said  and  done  at  Edgefield  in  the  after- 
noon of  the  3d  of  July.  The  lady  said  she 
arrived  at  £klgefield  when  It  was  "almost 
dusk" ;  that  she  did  not  then  claim  her  trunk, 
and  that  she  then  said  nothing  to  the  agent 
about  it ;  that  she  went  Into  the  country,  and 
came  back  to  Eldgefield  for  the  trunk  next 
morning  before  9  o'clock.  The  agent  said  he 
put  the  trunk  in  the  baggageroom,  and  that 
nobody  called  for  It  that  night ;  that  the  of- 
fice closed  before  9  o'clock. 

[3]  There  is  only  one  Inference  to  be  drawn 
from  the  testimony,  and  that  is  the  reason- 
able time  to  deliver  and  to  claim  the  trunk 
had  not  elapsed;  that  therefore  the  trunk 
had  not  "arrived"  at  Its  destination,  and  that 
it  was  on  the  night  of  the  fire,  in  contem- 
plation of  law.  In  transit  from  the  passenger 
at  Augusta  to  the  passenger  at  Edgefield; 
that  the  railroad  company  was  at  that  time 
its  Insurer;  and  that  by  the  acts  of  Con- 
gress and  the  rules  and  rates  of  the  Inter- 
state Commerce  Commission  the  liability  of 
the  carrier  to  the  passenger  was  limited  to 


$100.  Rhodes  t.  Iowa,  170  IT.  S.  412, 18  Sap. 
Ct  664.  42  L.  Ed.  lOSa 

The  other  issues  made  by  the  exceptions 
are  irrelevant. 

Our  conclusion  Is  that  there  must  be  a  new 
trial,  unless  the  plaintiff  shall  remit  all  the 
recovery  save  $100,  and  that  witiUn  30  days 
from  tibe  filing  of  this  opinion.  It  Is  so  or- 
dered. 

GARY,  a  3.,  and  HTDRICK,  WATTS,  and 
ERASER,  JX,  concur. 


(100  a  C.  36S) 
WILLIAMS   et   ux.   v.   COLUMBIA   MILLS 
OO.  et  aL    (No.  9043.) 

(Supreme  Court  of  South  Carolina.    March  29, 
1015.) 

1.  Landlord  and  Tenart  $=>180— Ejection 
—Action  fob  Dauaoes— Evidence. 

In  an  action  by  a  former  mill  empIo^A 
against  the  mill  company  for  wrongful  dis- 
charge from  a  millbouse,  testimcaiy  by  the  em- 
ploy6  that  he  was  discharged  because  he  had 
arranged  to  give  a  barbecue,  and  wanted  to  be 
excused  from  work  for  one  or  two  days,  was 
not  objectionable. 

[Ed.  Kote. — ^For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {(  715-729;  Dec.  Dig.  «=> 
ISO.] 

2.  Evidence  e=9501  —  Opinion  Evidkncb  — 
Dauaoe  to  Fobnitube. 

In  an  action  for  damages  caused  by  wrong- 
ful ejectment  from  a  house,  where  plaintiff  bad 
stated  the  facts,  he  can  give  his  opinion  as  to 
the  damage  done  to  the  furniture. 

[Ed.  Note.— For  other  cases,  see  Evidencci 
Cent  Dig.  gi  2292-23U5;   Dec.  Dig.  <e=3501.] 

3.  Landlobd  and  Tenant  ®=>180— Evicnos 
— Action  fob  Dahages— Evidence. 

In  an  action  for  wrongful  eviciion  of  a 
tenant,  testimony  by  adotber  that  she  paid  the 
rent  for  plaintin  is  admissible  if  proof  of  the 
payment  of  rent  was  competent 

[I2d.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  K  715-729;  I>e&  Dig.  «=> 
180.] 

4.  Landlobd  and  Tenant  <S=3l80— Evictiok 
—Action  fob  Dauaoes — Evidence. 

In  an  action  for  the  wrongful  eviction  of 
a  mill  emploai  from  a  millhouse,  where  the  com- 
pany claimed  a  rule  that  a  family  which  fur- 
nished only  one  hand  for  the  mUi  could  not 
occupy  such  a  bouse,  evidence  for  the  plaintiff 
that  other  operatives  who  had  only  one  hand 
working  in  the  mill  rented  similar  houses  was 
competent 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  H  715-729;  Dec  Dig.  «=> 
180.] 

5.  Justices  of  the  Peace  «=»129— Conclu- 
siveness OF  JuDOMENT— Eviction  of  Ten- 
ant. 

A  judgment  dispossessing  a  tenant  in  a 
proceeding  under  Civ.  Code  1912,  g  3500,  so 
long  as  it  is  unreversed,  estops  the  tenant  from 
claiming  damages  for  the  eviction,  except  for 
excessive  force  used  therein,  though  the  statute 
provides  that  a  tenant  wrongfully  dispossessed 
shall  have  an  action  for  damages. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  IHg.  §§  40S-411;  Dec.  Dig.  «=» 
129.] 
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&  Lakdlokd  aitd  Tenant  «=9l80— Bxku- 
PLABT  Damages  —  Wbonoful  Eviction  — 
Statutk. 

Under  GIt.  Oode  1012,  §  3509,  fiving  a 
tenant  wrongfully  diacharged  an  action  tor  dam- 
ages against  a  landlord,  punitlTe  damages  may 
be  allowed. 

[Ed,  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {$  715-729;  Dec.  Dig.  «=> 
180.] 

7.  Appeal  and  Erbob  «=>209  —  Questions 
Pbebbnted   fob   Review— Pitnitivb   Dam- 

AOB8. 

An  exception  that  there  was  no  evidence 
to  support  a  finding  for  punitive  damages  can- 
not be  considered  on  appeal,  where  the  question 
was  not  raised  in  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1290-1298,  1300,  1303; 
Dec.  Dig.  <S=>209.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County ;  John  S.  Wilson,  Judge. 

Action  by  Henry  M.  Williams  and  wife 
agaUiat  the  Columbia  Mills  Company  and  an- 
other. Judgment  for  the  plalntiffB,  and  de- 
fendants appeal.    Reversed. 

Melton  &  Sturkle,  of  Columbia,  fbr  ap- 
pellants. C.  M.  Bflrd,  of  Lexington,  and  B. 
L.  Abney,  of  Columbia,  for  respondents.       ; 

\ 
I 

FRASER,  J.    This  Is  an  action  for  actual ; 
and  punitive  damages,  brought  by  the  plain- , 
tiffs  against  the  defendants  for  negligently 
and  maliciously  ejecting  them  from  a  dwell- 
ing bouse  owned  by  one  of  the  defendants. 

It  seems  that  the  plalntlfT  Henry  M.  Wil- 
liams was  employed  by  the  defendant  Cotton 
Mills  Company  as  a  weaver;  that  he  asked 
for  leave  of  absence  to  attend  to  some  private 
business,  but  was  refused  permission.  Wll-  j 
Uams  left  without  permission,  and  his  loom  [ 
was  given  to  another.  Mrs.  Williams  also ' 
worked  in  the  mill,  but  the  bouse  was  one 
provided  for  operatives  and  set  apart  to  Mr. 
Williams.  Mr.  Williams  came  back  and  de- 
manded bis  loom,  but  he  was  told  he  could 
not  get  his  former  position,  but  was  offered 
a  position  that  paid  less,  which  he  declined 
to  accept  The  company  claimed  that  it  was 
necessary  for  them  to  famlBh  operatives  with 
dwelling  bouses,  which  they  did  at  a  very 
cheap  rate,  and  the  taonse  occupied  by  Mr. 
WUIlama  was  one  that  must  furnish  two 
bands  for  the  mill,  and.  Inasmuch  as  he  no 
longer  supplied  two  bands,  It  was  necessary 
to  give  his  house  to  another,  and  notified  him 
to  vacate  the  house.  He  declined  to  vacate, 
and  the  company  applied  to  the  magistrate 
to  eject  him.  The  following  Is  the  affidavit 
filed  with  the  magistrate: 

"State  oi  South  Carolina,  County  of  Lexing- 
ton. 

"Personally  appeared  before  me  J.  L.  Gnnter, 
who,  being  duly  sworn,  deposes  and  says:  That 
one  Henry  Williams  has  been,  and  is  now,  in 
the  unlawful  possession  of  a  certain  house,  the 
property  of  the  Colnmbia  Mills  Company,  situ- 
ate in  the  town  of  New  Brookland,  Lexington 
county,  and  state  of  South  Oarolina. 

"That  the  said  Columbia  Mills  Company  have 
notified  the  said  Henry  Williams  to  quit  and 
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give    thepi    possession    of    the   above-described 
house. 

"That  the  said  Henry  M.  Williams  is  now  in 
arrears  of  rent  and  Has  failed  and  refused  to 
work  for  said  company.  J.  L.  Gunter. 

"Sworn  to  and  subscribed  to  before  me  this 
the  6th  day  of  August  1912. 

"Henry  Buff,  Magistrate." 

The   following   Is   the   notice   served   by 
the  magistrate: 
"State  of  South  Carolina,  County  of  Lexington. 

"To  Henry  Williams:  You  are  hereby  re- 
quired to  show  cause  before  the  undersigned, 
Henry  Buff,  magistrate,  at  his  office  in  Brook- 
land  Bank  Building,  within  three  days  from 
the  personal  service  of  this  notice,  why  you 
should  not  be  ejected  from  the  premises  now 
occupied  by  you  in  the  town  of  Brookland,  on 
Saltwell  street,  No.  59,  and  owned  by  Columbia 
Mills  Company,  according  to  the  act  of  the  as- 
sembly of  the  state  of  South  Carolina  passed 
the  twenty-second  day  of  March,  Anno  Domini 
eighteen  hundred  and  seventy-eight. 

Witness  my  baud  and  seal  this  7th  day  of 
August  A.   D.  1912. 

"[Signed]    Henry  Buff,  Magistrate.    [L.  S.]" 

The  plaintiff  Mr.  Williams  saw  the  magis- 
trate and  told  him  be  could  not  move  as  he 
did  not  have  another  place,  and  he  wanted 
time  to  secure  a  new  place.  There  Is  some 
evidence  that  there  were  more  than  one  in- 
terview, and  some  promise  by  the  magistrate, 
but  no  evidence  of  any  formal  return  or 
other  reason  for  failure  to  quit,  except  that 
Mr.  Williams  wrote  a  letter  addressed  to  th<> 
company  and  the  magistrate  in  which  h« 
stated  that  his  rent  was  not  In  arrears,  and. 
be  was  entitled  to  30  days'  notice  to  quit 
This  letter  he  showed  to  an  officer  of  the 
company,  but  there  is  no  showing  that  It  was 
called  to  the  attention  of  the  magistrate. 

The  warrant  of  ejectment  is  as  follows : 
"State  of  South  Carolina,  County  of  Lexington. 

"By  Henry  Buff,  magistrate  in  and  for  the 
said  county,  in  the  said  state. 
"To  Any  Lawful  Constable— S.  P.  Venson : 

"Whereas,  complaint  has  been  made  by  Co- 
lumbia Mills  Company,  through  their  agent,  J. 
L.  Gunter,  a  notice  to  show  cause  why  he  should 
not  be  ejected  from  certain  premises  unlawfully 
occupied  by  him  was  duly  served  upon  Henry- 
M.  Williams  on  the  7th  day  of  August^912; 

"And,  whereas,  the  said  Henry  M.  Williams 
having  appeared  and  made  answer  to  the  said 
notice,  within  three  days  thereafter,  to  wit, 
on  the  7th  day  of  August  1912,  and  no  sufficient 
cause  having  been  shown  by  the  defendant  afore- 
said: 

"These  are,  therefore,  to  authorize  and  re- 
quire you  forthwith  to  eject  the  said  Henry  M. 
Williams  and  all  and  every  person  whatsoever 
in  possession  of  the  said  premises,  by  or  through 
the  said  Henry  M.  Williams,  and  to  deliver  to 
the  said  Colnmbia  Mills  Cranpany,  or  their 
agent,  J.  L.  Gunter,  their  heirs  and  assigns, 
full   possession  of  the  same. 

"Herein  fail  not,  under  pain  of  the  penalties 
that  will  fall  thereon. 

"Witness  my  hand  and  seal  this  the  17th  day 
of  August  1912. 

"Henry  Buff,  Magistrate.     [L.  S.]" 

This  action  was  brought  for  the  eject- 
ment under  an  Invalid  proceeding  and  for 
unnecessary  force  In  the  progress  of  the 
ejectment  The  defendants  denied  the  use 
of  unnecessary  force,  the  Invalidity  of  the 
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proceedings,  and  pleaded  the  estoppel  of  the 
judgment  In  ejectment 

The  pleadings  are  long,  but  this  statement 
shows  the  issues  before  this  court.  The 
case  was  tried  before  a  jury,  and  judgment 
given  for  the  plaintiffs.  From  this  Judg- 
ment, the  respondents  appeal  upon  nine  ex- 
ceptions. 

The  appellants  have  stated  the  questions  in 
shorter  form  in  their  argument,  and  these 
will  be  adopted  In  part 

[1]  1.  The  first  exception  alleges: 

"The  first  exception  alleges  error  on  the  part 
of  the  trialjndfce  in  admitting  the  testimony  of 
Henry  M.  Williams  that  he  had  arranged  to  give 
a  barbecue^  and  that  he  wanted  to  be  excused 
from  worlnng  for  one  or  two  days  in  order  to 
prepare  and  give  a  barhecue,  was  the  cause  of 
his  discharge  by  defendant" 

The  effect  of  this  statement  was  merely 
that  the  respondent  quit  the  appellant's  work 
to  attend  to  his  private  enterprise.  There 
■was  nothing  objectionable  In  that  statement, 
and  the  objection  cannot  be  sustained. 

[2]  II.  The  second  exception  complains 
that  the  plaintiff  was  allowed  to  give  his  es- 
timate of  the  amount  of  damage  done  to  fur- 
niture In  moving  It  The  plaintiff  had  stat- 
ed the  facts,  and  could  give  his  estimate  of 
the  amount  of  damage. 

[S]  III.  The  third  exception  alleges  error 
in  the  trial  judge  In  .admitting  evidence  of 
UUlan  Stlghtler  to  the  effect  that  she  had 
paid  the  rent  of  the  house  occupied  by  the 
plaintiff  for  three  weeks  after  the  plaintiff 
had  quit  work  In  the  mill.  If  the  question 
of  the  payment  of  rent  was  an  open  one,  then 
It  made  no  difference  whether  the  plaintiff 
paid  hia  own  rent  or  It  was  paid  by  another, 
and  this  exception  cannot  be  sustained  on 
this  ground.  Whether  it  was  an  open  ques- 
tion in  this  action  we  will  see  later. 

[4]  IV.  "The  fourth  exception  alleges  er- 
ror In  admitting  the  evidence  of  J.  Wesley 
Williams  to  the  effect  that  he  icnew  'opera- 
tives who  rented  houses  In  the  mill  village 
who  had  only  one  hand  working  In  the  mill." 
This  exception  cannot  be  sustained.  The  ai>- 
pellant  undertook  to  show  that  there  was 
a  rule  that  a  family  that  furnished  only  one 
hand  for  the  mill  could  not  hold  such  a  hoiisc 
as  that  occupied  by  Mr.  Williams.  It  was 
directly  in  reply  to  this  to  show  that  there 
were  several  families  that  furnished  only 
one  hand  and  occupied  the  same  kind  of 
bouse. 

[S]  V.  The  appellant  asked  his  honor  the 
presiding  judge  to  charge  the  jury  that  If 
they  believed  that  the  defendant  applied  to 
a. regular  magistrate  for  ejectment  proceed- 
ings, and  that  the  notice  required  by  the 
statute  was  served,  and  no  sufficient  cause 
shown,  and  the  magistrate  Issued  his  warrant 
of  ejectment,  from  which  the  plaintiff  did  not 
appeal,  or  take  any  proceedings  to  set  it 
aside,  and  no  unnecessary  force  was  used  In 
the  ejectment  then  the  Jury  should  find  for 
the  defendants.  In  other  words,  until  the 
ejectment  proceedings  were  Set  a^^dc,  tiic 


plaintiffs  were  estopped  to  show  that  he  was 
wrongfully  dispossessed  by  reason  of  these 
proceedings.    This  request  was  refused. 

The  proceedings  are  under  the  statute, 
which,  with  Its  amendments,  is  now  section 
3509,  Code  of  Laws  of  South  Carolina,  voL  1, 
and  provides: 

It  shall  be  lawful  for  the  person  so  letting 
said  premises  to  apply  to  a  magistrate,  whose 
duty  it  shall  be  to  nave  a  notice  served  upon 
the  person  so  refusing  to  be  disposaesaed,  to 
show  cause  before  him,  if  any  be  can,  within 
three  days  from  the  date  of  said  personal  serv- 
ice of  such  notice,  why  he  should  not  be  dis- 
possessed and  if  be  fails  to  show  sufficient  C8u.se, 
it  shall  be  the  duty  of  the  magistrate,  forthwith, 
to  issue  his  warrant  directed  to  the  sheriff  of 
the  county,  or  any  constable  thereof,  requiring 
him  without  delay  to  dispossess  said  person 
from  the  premises  so  let  and  authorizing  Um 
to  use  such  force  as  may  be  necessary. 

Complaint  was  made  to  the  magistrate. 
He  Issued  a  notice  to  quit  In  his  warrant  of 
ejectment  he  finds  that  no  sufficient  cause 
was  shown.  There  was  but  one  thing  for 
the  magistrate  to  do. 

This  section  applies  to  tenants  whose  lea.s- 
es  have  expired  .and  tenants  who  have  not 
paid  their  rent  If  the  person  on  whom  the 
notice  is  served  would  deny  his  tenancy,  or 
that  his  lease  has  expired,  or  that  his  rent 
is  in  arrears,  he  must  do  so  In  that  proceed- 
ing and  make  his  showing  to  the  magistrate. 
If  he  does  not  see  fit  to  do  so,  he  must  go 
out,  or  the  magistrate  must  have  him  put 
out.  If  the  person  on  whom  the  notice  is 
served  comes  In  and  makes  his  showing 
before  the  magistrate  that  he  is  not  the 
tenant  of  the  claimant,  or  that  his  lease 
has  not  expired,  or  his  rent  is  paid,  then 
the  magistrate  must  have  a  hearing,  and 
the  claimant  must  make  his  showing.  There 
is  nothing  in  this  In  conflict  with  Richland 
Drug  Co.  V.  Moorman,  71  S.  C.  236,  50  S.  E. 
792.  In  that  case  the  person  notified  came 
in  and  claimed  title.  It  Is  true  that  the 
statute  provided  that  a  tenant  "wrongfully 
dispossessed"  may  have  his  action  for  dam- 
ages; but  until  he  gets  rid  of  the  Judg- 
ment In  the  ejectment  proceedings,  he  is 
estopped  by  that  judgment  to  show  that  he 
is  "wrongfully  dispossessed." 

In  Ex  parte  Townes,  97  S.  C.  56,  81  S.  £. 
278,  this  court  has  recently  held  that  It  is 
the  duty  of  one  served  with  process  to  make 
answer,  even  when  the  answer  would  have 
deprived  the  magistrate  of  Jurisdiction  to 
hear  the  causa  Miss  Townes,  In  that  case, 
ignored  the  summons,  and  she  was  not  only 
bound  by  the  judgment  but  denied  the  right 
afterwards  to  have  it  opened.  A  court  is 
entitled  to  have  its  processes  respected. 

In  New  York  Life  Insurance  Company  ▼. 
Mobley,  90  S.  C.  552,  73  S.  E.  1032,  this 
court  held  that  an  action  to  set  aside  a  Judg- 
ment rendered  in  a  case  in  which  it  was  al- 
leged that  the  defendant  was  not  served 
with  the  summons  was  a  collateral  attack, 
unless  the  defect  appeared  on  aa  tnspecUoa 
til  'Ju  iiiwxeaiass. 
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The  findings  of  the  magistrate  In  eject- 
ment proceedings  is  a  Judgment  in  those  pro- 
ceedings, and  it  cannot  be  attacked  collater- 
all;  in  this  or  any  other  case.  Of  course, 
tlUs  does  not  refer  to  an  abuse  of  process 
after  Judgment,  but  those  facts  that  would 
have  prevented  the  issuance  of  the  warrant 
of  ejectment  should  have  been  set  up  In  those 
proceedings.  The  respondent  in  this  case  is 
l)ound  as  long  as  those  proceedings  stand. 

This  exception  Is  sustained. 

[8]  VI.  Exceptions  6,  7,  and  8  raise  the 
questions  of  punitlre  damages  under  this 
statute    The  statute  says : 

■'That  In  case  any  tenant  is  wrongfully  dis- 
possessed he,  she  or  they,  may  have  an  action 
tor  damages  against  said  landlord." 

The  statute  does  not  restrict  the  damages, 
and  the  courts  have  no  right  to  do  so. 

[7]  VII.  The  last  exception  complains  that 
there  is  no  evidence  upon  which  to  base  a 
finding  of  punitive  damages.  There  was  no 
motion  for  a  nonsuit  or  direction  of  a  verdict 
on  that  ground,  and  this  exception  cannot  be 
considered. 

The  Judgment  appealed  from  Is  reversed. 

GARY,  O.  J.,  and  HTDRICK,  WATTS,  and 
GAGE,  JJ.,  concur. 


(Ua  S.  0.  (7) 

AVANT  V.  SOUTHERN  EXPRESS  CO. 
(No.  9086.) 

(Supreme  Court  of  South  Carolina.    May  8, 
1915.) 

Mastks  and  Sbbvant  ^=370— Waqkb  —  III- 

PLIED  Contract — Evidence. 

Where  plaiutiS,  suing  an  express  company 
for  services  as  route  agent,  proved  that  he  was 
pat  to  service  as  route  agent  and  proved  what 
was  a  reasonable  compensation  for  such  services 
and  the  company  admitted  the  rendition  of  the 
services,  he  could  recover  reasonable  value  of  the 
services  under  an  implied  contract. 

[Ed.  Note.— For  oUier  cases,  see  Master  and 
Servant,  Cent  Dig.  i§  82-86;  Dec.  Dig.  «=» 
70.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County;  C.  J.  Ramage,  Special 
Judge. 

Action  by  J.  J.  Avant  against  the  Southern 
Express  Company.  From  a  Judgment  for 
plalntlfT,  defendant  appeals.    Affirmed. 

Willcox  &  Willcox,  of  Florence,  for  appel- 
lant. Gasque  &  Page,  of  Florence,  for  re- 
spondent 

GAGE,  J.  Action  on  a  contract  of  per- 
sonal service  for  the  recovery  of  $779.80, 
wages ;  verdict  for  $260 ;  defendant  appeals. 

History:  The  plaintiff,  prior  to  May  1, 
1912,  had  been  what  is  called  in  common 
parlance  "agent"  for  the  Southern  Express 
Company  at  Florence,  at  a  wage  of  $100  per 
month.  On  May  1,  1912,  he  undertook  and 
did  perform  the  duties  of  "route  agent"  for 
the  same  company,  which  service  had  afore- 
time earned  a  wage  of  $150  per  month ;  and 


he  performed  such  duties  for  practically  five 
months.  All  are  agreed  that  for  the  five 
months  (and  some  days  too)  after  May  Ist 
the  plaintiff  did  act  as  route  agent,  and  there 
is  no  denial  that  the  wage  therefor  had  been 
$150  per  month.  All  are  agreed  that  for 
five  months'  labor  the  plaintiff  was  paid  $100 
per  month;  it  was  not  agreed  whether  the 
labor  so  paid  for  was  that  done  as  agent,  or 
for  that  done  as  route  agent,  or  for  that  done 
as  both.  The  complaint  alleges,  in  effect:  (1) 
That  plaintiff  did  the  labor  of  agent  and 
route  agent  both;  (2)  that  the  service  of 
route  agent  was  "placed  upon  him"  by  de- 
fendant, in  addition  to  his  service  as  agent; 
(3)  that  he  was  paid  $100  per  month  for  his 
work  as  agent,  but  was  denied  payment  for 
his  work  as  route  agent  The  answer,  in 
effect,  denies  allegations  1,  2,  and  3,  and  al- 
leges: (1)  That  plaintiff  took  up  temporarily 
the  duties  of  route  agent;  and  (2)  plaintiff 
and  defendant  agreed  that  for  such  service 
he  was  to  be  paid  $100  per  month  and  his 
expenses;  and  (3)  that  such  payment  has 
been  made.  The  charge  of  the  court  to  the 
Jury  was  -  exceptionally  lucid  and  commend- 
ably  brief.  No  exception  has  lieen  made  to 
it,  or  to  the  admission,  or  the  refusal  to  ad- 
mit testimony.  There  are  two  exceptions, 
and  they  both  charge  error  in  the  refusal  of 
the  court  to  direct  a  verdict,  and  in  the  re- 
fusal of  the  court  to  grant  a  new  trial. 

The  appellant  contends  exactly:  (1)  That 
the  plaintiff  sued  on  a  contract  and  then 
proved  there  was  no  contract;  and  (2)  the 
plaintiff  offered  no  testimony  to  show  what 
the  service  as  route  agent  was  worth.  We 
think  there  is  no  merit  in  either  of  the  con- 
tentions. The  Jury  has  in  effect  repudiated 
the  claim  of  the  plaintiff  that  he  was  both 
agent  and  route  agent,  and  lias  in  effect 
found  that  he  was  route  agent  only,  and  the 
compensation  for  that  service  was  reasonably 
worth  $160  per  month.  That  is  what  the 
verdict  means.  It  Is  true  the  plaintiff  did 
say  be  had  no  contract.  His  counsel  asked 
him,  "What  was  your  contract?"  He  answer- 
ed, "I  had  none."  But  that  is  not  conclu- 
sive ;  his  case  must  not  depend  on  one  ques- 
tion and  one  answer  thereto.  The  plaintiff 
did  prove  he  was  put  to  service  as  route 
agent;  that  was  admitted  by  the  defendant's 
pleading.  The  plaintiff  thereby  proved  and 
the  defendant  thereby  admitted  an  implied 
contract  betwixt  the  parties.  The  law  made 
the  contract  for  the  parties;  It  wrote  into 
the  transaction  an  agreement  by  the  plaintiff 
to  serve  as  route  agent  and  an  agreement  by 
the  defendant  to  pay  therefor  a  reasonable 
price,  in  the  absence  of  an  express  contract 
fixing  the  price.  That  Is  elementary  law. 
The  Jury  found  in  effect  that  there  was  no 
express  contract  about  the  couipensatioa 
The  plaintiff  then  proved  what  was  a  reason- 
able price  therefor,  to  wit,  that  usually  paid 
by  the  company  to  a  route  agent  on  that  run. 
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whlcb    was   $150.     That  compensation   tbe 
jury  found,  and  tbe  verdict  Is  true. 

The  Judgment  of  the  circuit  court  la  there- 
fore  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
FRASER,  JJ.,  concur. 


(101  S.  C.  32) 

ALDRACH  v.  SOUTH  CAROLINA  LIGHT, 
POWER  &  RYS.  CO.     (No.  9084.) 

(Supreme  Court  of  South  Carolina.    April  30, 
1915.) 

1.  Tendeb  «=»13— Sufficiency— Check. 

Unless  expressly  received  as  such,  a  check 
is  not  payment,  and  therefore  its  proffer  U  not 
tender. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent 
Dig.  SS  29-32;  Dec.  Dig.  <8=>13.] 

2.  Electbicitt  €=»11— Electbic  Companies 
—  Failube  to  Fubnish  (Jukbent— Suffi- 
ciency OF  Evidence. 

In  an  action  against  a  power  company  for 
breach  of  contract  in  having  shut  off  the  cur- 
rent from  plaintiffs  moving  picture  theater, 
evidence  held  insufficient  to  show  payment  or 
tender  of  week's  charges  by  plaintiff,  so  as  to 
render  denial  of  further  service  a  breach  of  con- 
tract by  defendant 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  <S=>11.] 

Gary,  C.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Thos.  S.  Sease, 
Judge. 

Action  by  W.  F.  Aldrach  against  the  South 
Carolina  lilght,  Power  &  Railways  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Sanders  &  De  Pass,  of  Spartanburg,  for  ap- 
pellant Gwyim  &  Hannon,  of  Spartanburg, 
for  respondent 

FRASER,  J.  This  Is  an  action  by  tbe  plain- 
tiff against  the  defendant  for  damat;es.  Tbe 
plaintiff  was  the  proprietor  of  a  picture  show 
operating  In  the  city  of  Spartanburg.  The 
undisputed  testimony  is  as  follows:  Tbe  de- 
fendant agreed  to  furnish  tbe  light  at  a 
"flat  rate,"  payable  weeUly,  In  advance. 
There  was  evidence  of  an  agreement  to  put 
In  a  meter,  but  the  meter  was  not  Installed, 
and  there  Is  no  evidence  of  a  new  contract 
for  deferred  payment  Tbe  first  and  second 
week  the  plaintiff  paid  the  charges.  On  the 
third  week,  tbe  last  week,  tbe  plaintiff  de- 
layed payment  On  Saturday,  tbe  last  day  of 
tbe  last  week,  tbe  defendant  made  several 
attempts  to  collect  tbe  amount  due.  In  tbe 
afternoon  of  Saturday,  Mr.  Walker,  an  agent 
of  tbe  defendant,  met  the  plaintiff,  and  tbe 
plaintiff  gave  him  a  check  on  a  bank  in  Char- 
lotte, N.  C,  for  the  amount  due.  This  check 
was  carried  by  Mr.  Walker  to  the  office  of 
tbe  defendant.  Tbe  defendant  refused  to  ac- 
cept the  check.    The  plaintiff  says: 

"About  half  or  three-quarters  of  an  hour  this 
man  and  a  lineman  came  back  and  said  that 
Mr.  Aiken  [defendant's  agent]  refused  to  accept 


the  check,  and  that  I  would  have  to  pay  him  in 
cash.  I  told  him  I  could  not  pay  in  cash,  and 
he  motioned  to  the  lineman,  and  he  weat  up 
the  pole  and  cut  off  the  light" 

Again: 

"I  offered  Walker,  when  he  came  back,  to  get 
him  the  money  or  a  good  indorser.  He  motioned 
to  the  lineman  to  cut  off." 

There  was  evidence  that  the  plaintiff  then 
applied  to  Mr.  Aiken  to  restore  tbe  connec- 
tion, but  this  was  refused,  and  the  plaintiff 
brought  this  suft  for  failure  to  furnish  tbe 
light  according  to  tbe  contract.  Tbe  plain- 
tiff recovered  judgment  for  $50  In  the  mag- 
istrate's court,  which  was  affirmed  in  tbe 
court  of  common  pleas.  Tbe  defendant  ap- 
peals to  this  court  on  several  exceptions. 

[1,  2]  Only  one  question  need  be  consider- 
ed. Is  there  any  evidence  that  the  defendant 
violated  its  contract?  We  see  no  evidence 
of  It.  The  plaintiff  said  tbe  original  con- 
tract was  for  $10  per  week.  As  to  the  time 
of  payment  he  is  silent  Tbe  defendant's  wit- 
ness testified  twice  that  the  payments  were 
to  be  In  advance.  Tbe  plaintiff  went  back  on 
tbe  stand,  but  did  not  deny  that  tbe  payments 
were  to  be  made  in  advance.  It  is  true  tbe 
record  shows  that  during  tbe  second  weels 
there  were  two  payments,  and  they  were  not 
in  ad;rance,  but  there  is  no  word  of  testimony 
to  show  that  the  time  of  payment  was  chang- 
ed by  agreement  On  tbe  third  week  Indul- 
gence was  given  until  the  last  day  of  tbe  last 
week  and  the  latter  part  of  that  day.  It  is 
also  true  that  the  charge  per  week  was 
changed  from  $10  to  $7.  There  was  evidence 
that  the  defendant  agreed  to  put  In  a  meter. 
About  this  there  was  dispute.  It  is  not  dear 
that  the  failure  to  put  in  the  meter  played 
any  part  in  tbe  case.  The  defendant  demand- 
ed $7  and  tbe  plaintiff  gave  his  check  for  $7. 
The  defendant  refused  the  check.  The  check 
is  not  payment  (unless  so  received).  It  Is  not 
tender.  Tbe  plaintiff  did  not  rely  upon  it 
as  either,  for  he  attempted  to  prove  a  real 
tender.  In  this  he  failed.  He  says,  "At  that 
time  I  had  the  money."  Where?  In  bis 
room,  in  bis -pocket,  or  in  his  hand?  Again, 
"At  the  time  I  offered  the  money,  I  was 
In  a  position  to  pay  tbe  money."  This  is 
no  clearer  than  the  other.  Plaintiff  Is  not  re- 
quired to  use  the  word  "tender,"  but  he  Is 
bound  to  prove  tbe  facts  from  which  tender 
may  be  inferred.  If  tbe  plaintiff  had  said  to 
Mr.  Aiken,  "If  you  will  connect  up  the  wires 
again,  I  will  pay  you  the  $7,"  the  statement 
of  an  offer  would  have  been  true,  but  it 
would  not  have  been  payment  or  tender.  The 
plaintiff  must  prove  his  right  to  the  lights 
and  the  defendant  has  deprived  him  of  that 
right  This  the  plaintiff  failed  to  do,  and  tbe 
judgment  is  reversed. 

HYDRICK,  WATTS,  and  GAGE,  JJ.,  con- 
cur. 

GARY,  C.  J.  (dissenting).  This  action  was 
comm^iced  In  a  magistrate's  court,  and  is 
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for  the  recovery  of  damages  alleged  to  have 
been  sustained  by  the  plalntiS,  through  the 
wrongful  acts  of  the  defendant.  In  refusing 
to  furnish  lights  to  operate  a  picture  show. 
The  jury  rendered  a  verdict  in  favor  of  the 
plaiutifr  for  $50,  which,  on  appeal  to  the  cir- 
cuit court,  was  affirmed. 

The  first  ground  upon  which  Mr.  Justice 
FRASER,  who  delivered  the  leading  opinion, 
reverses  the  Judgment  is  that  the  undisputed 
testimony  shows,  that  the  defendant  agreed 
to  furnish  the  light  at  a  "flat  rate,"  payable 
in  advance.  The  testimony  tends  to  show 
tbnt  the  question  whether  the  paymMits  were 
to  be  made  in  advance  was  in  dispute.  In 
hi.s  return  the  magistrate  stated  that  "the 
ls.sue  In  the  case  was  an  issue  of  fact,"  and 
that  he  saw  no  reason  to  disturb  the  verdict. 
Furthermore,'  the  testimony  shows  that  the 
question  whether  the  plaintiff  agreed  to  pay 
the  defendant  in  advance  was  in  dispute.  W. 
B.  Aiken,  a  witness  and  agent  for  the  de- 
fendant, testified  that  "he  [the  plaintiff]  paid 
a  part  of  the  week  in  advance;"  also  "he  [the 
plalntiS]  was  extended  credit  for  part  of  the 
week."  One  of  the  receipts  was  dated  the 
17tb  of  July,  1913,  and  the  other  on  the  26th 
of  July,  1915,  but  was  only  for  $5,  and  was 
given  more  than  a  week  after  the  first  re- 
ceipt. The  reasonable  inference  from  these 
facts  is  that  the  weekly  payments  were  not 
to  be  made  in  advance. 

The  second  ground  assigned  by  Mr.  Justice 
FBASER  is  that  there  was  some  negotiation 
for  a  meter,  but  the  meter  was  not  installed, 
and  there  Is  no  evidence  of  a  new  contract. 
Again,  the  record  shows  that  he  was  in  error. 
The  plaintiff  testified: 

"Mr.  Aiken  agreed  to  put  in  a  meter.  As 
the  rate  was  too  high  they  were  charging  me, 
I  had  a  box  &xed  for  protecting  the  meter,  and 
be  kept  promisiDg  me  that  the  meter  would  be 
put  in.  For  the  second  week  I  paid  him  $5.  I 
expected  the  meter  to  be  pnt  in  on  Wednesday. 
He  did  not  put  in  the  meter,  and  on  Saturday 
I  paid  bim  for  the  last  three  days.  The  third 
week  he  continued  to  promise.  On  Saturday  I 
paid  him.  He  said  that  because  he  had  not 
put  in  the  meter,  he  would  make  a  reduction. 
1  was  then  told  that  Mr.  Aiken  had  agreed  to 
take  $7.  I  gave  him  a  check  upon  the  Charlotte 
National  Bank,  in  which  I  had  the  funds,  and 
he  went  away." 

The  foregoing  testimony  is  corroborated  by 
the  statement  of  J.  B.  Walker,  an  agent  and 
witness  for  the  defendant,  who  testified  that 
the  bill  which  he  presented  at  the  end  of  the 
third  week  was  for  |7.  The  defendant  did 
not  deny  that  it  failed  to  install  the  meter. 

Under  the  circumstances  the  issues  were 
properly  submitted  to  the  jury,  as  no  ques- 
tions of  law  were  Involved.  Furthermore, 
section  407  of  the  Code  provides  that  "upon 
hearing  the  appeal  [from  an  inferior  court] 
the  appellate  court  shall  give  judgment  ac- 
cording to  the  justice  of  the  case,  without 
regard  to  technical  errors  and  defects,  which 
do  not  affect  the  merits,"  which  seems  to 
have  been  done  in  this  case. 

For  these  reasons  I  dissent. 


aoi  s.  c.  M) 

ABLB  v.'HAIX.     (No.  0082.) 

(Supreme  Court  of  South  Carolina.    April  29, 
1915.) 

1.  Justices  or  the  Peace  <S=>122— Peocess— 
Time  to  Answeb. 

Code  Civ.  Proc.  §  97,  subd.  16,  provides 
that,  when  $25  or  more  is  demanded,  the  com- 
plaint in  a  magistrate's  court  shall  be  served 
not  less  than  20  days  before  the  day  fixed  for 
trial,  provided  that,  if  plaintiff  shall  show  the 
grounds  of  an  apprehension  that  the  debt  may 
be  lost  in  an  affidavit  served  with  a  copy  of 
the  complaint,  he  may  make  such  process  re- 
turnable in  such  time  as  justice  may  require. 
Held  that,  where  the  only  affidavit  made  and 
served  was  an  affidavit  for  an  attachment,  and 
defendant,  after  objecting  to  the  jurisdiction  of 
the  magistrate,  withdrew  from  the  case  and 
did  nothing  tu  waive  his  right  to  20  days'  no- 
tice, a  summons  to  appear  in  15  days  was  ille- 
gol.  and  the  judgment  thereon  was  voidable  for 
lack  of  jurisdiction. 

(Ed.  Note. — For  other  cases,  see  Jastices  of 
the  Peace.  Cent  Dig.  i{  382-388;  Dec.  Dig. 
«=>122.] 

2.  Justices  of  the' Peace  ®=9l22— Jubisdio- 
TioN— Magistrate's  Report. 

Where  there  was  no  affidavit  before  a  mag- 
istrate authorizing  him  to  make  the  summons 
returnable  in  15  days,  under  Code  Civ.  Proc.  S 
97.  sabd.  16,  his  report  that  he  in  fact  followed 
the  direction  of  the  proviso  of  that  subdivision 
availed  nothing. 

[Ed.  Note. — I<'or  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §{  382-388;  Diec.  Dig. 
<&=>122.] 

3.  Justices  or  the  Peace  <S=>84— Pbocbss— 
Waives  of  Ibbegularities. 

Where  defendant,  after  appearing  specially 
and  objecting  to  the  jurisdiction  of  a  magistrate 
because  the  summons  was  made  returnable  in 
15  days,  withdrew  from  the  case,  the  giving  of 
a  bond  after  a  judgment  against  him,  pursuant 
to  Code  Civ.  Proc.  SS  295,  296,  relative  to  bonds 
to  release  attachments,  was  not  a  waiver  of  his 
right  to  challenge  the  judgment  because  he  was 
not  given  20  days  in  which  to  answer. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {§  266-278;  Dec.  Dig. 
<S=>84.] 

4.  Appeabance  ®=>9  —  Genebal  ob  Speciai. 
— Application  to  Dischaboe  Attachment. 

Within  Code  Civ.  Proc.  1912.  i  295,  pro- 
viding that,  whenever  a  defendant  shall  have 
appeared,  he  may  apply  to  the  officer  who  issued 
an  attachment,  or  to  the  court  for  an  order  to 
discharge  it,  the  appearance  may  be  either  gen- 
eral or  special. 

[Ed.  Note. — ^For  other  cases,  see  Appearance, 
Cent  Dig.  {{  42-52;  Dec.  Dig.  «s>9.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County;   H.  F.  Rice,  Judge. 

Action  by  R.  6.  Able  against  I.  S.  Hall. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

J.  B.  Salley,  of  Aiken,  for  appellant.  E.  L. 
Asbill,  of  Leesville,  and  Claude  E.  Sawyer,  of 
Aiken,  for  respondent 

GAGE,  J.  Action  before  a  magistrate's 
cpurt  to  recover  $62.40,  the  purcha.se  price  of 
two  steers.  Judgment  for  the  plaintiff.  Ap- 
peal here  by  the  defendant. 

There  is  only  one  exception  by  defendant, 
and  it  makes  one  issuer.    The  issue  is  that 
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the  magistrate  had  no  jorisdictlon  to  try 
the  case,  for  the  reason  the  defendant  was 
allowed  by  the  summons  only  16  days  In 
which  to  appear,  when  by  law  he  was  enti- 
tled to  20  days. 

[1]  It  is  true,  if  a  defendant  be  simply 
summoned  to  answer  In  15  days  when  the 
statute  allows  him  20  days,  and  the  defend- 
ant appears  and  challenges  the  Jurisdiction 
on  that  ground,  and  does  no  act  to  waive  his 
right  to  20  days'  notice,  and  the  magistrate 
nevertheless  gives  Judgment  against  him, 
then  the  Judgment  is  voidable  for  lack  of 
Jurisdiction. 

In  the  case  at  bar  the  defendant  appeared 
and  objected  to  the  Jurisdiction  of  his  per- 
son; but  the  court  overruled  the  objection, 
the  defendant  withdrew,  and  Judgment  went 
against  him.  The  case,  therefore,  is  not  like 
those  of  McDonald  v.  Floyd,  91  S.  0.  119, 
73  S.  E.  769,  and  Rogers  v.  Townes,  97  S. 
C.  56,  81  S.  B.  278. 

It  Is  true  the  magistrate  may,  by  the  words 
of  the  statute,  and  for  good  reason,  make 
the  process  returnable  in  such  time  as  the 
Justice  of  the  case  may  require.  That  Is  to 
say.  In  the  case  at  bar  the  magistrate  may 
have  summoned  the  defendant  to  answer  in 
15  days  instead  of  20  days.  But  therefor 
the  magistrate  must  have  had  some  proof  of 
the  advisability  of  such  procedure.  Moore  v. 
Railroad,  76  S.  C.  835^  56  S.  E.  971.  We  in 
fer  from  the  "case,"  for  the  plaintiff  has 
furnished  no  points  and  authorities,  that  the 
plaintiff  relies  therefor  upon  an  affidavit 
of  the  plaintiff  made  contemporaneously  with 
the  summons  and  served  therewith.  It  is 
manifest  from  its  words  that  the  affidavit 
was  made,  not  to  procure  a  shortening  of  the 
time  to  appear,  but  to  procure  the  issuance 
of  a  warrant  of  attachment  against  the 
steers,  to  stand  security  for  the  satisfaction 
of  any  Judgment  which  might  be  recovered. 
For  besides  the  language  of  the  affidavit,  on 
the  same  day  of  its  execution,  an  undertak- 
ing was  made,  and  a  warrant  of  attachment 
was  issued. 

The  summons  to  appear  in  15  days  was 
therefore  Illegal,  and  was  not  done  pursuant 
to  the  proviso  of  subdivision  16  of  section  97 
of  the  Code  of  Procedure. 

[2]  Nor  is  the  defect  cured  by  the  testi- 
mony of  the  witnesses  at  the  trial,  nor  by  the 
report  of  the  magistrate.  If  the  magistrate 
did  not  in  fact  follow  the  direction  of  the 
above-cited  proviso,  then  his  report  that  be 
did  follow  it  avalleth  nothing. 

The  summons  was  issued  and  served  on 
January  18,  1912.  The  appearance  day  was 
February  1,  1912.  On  that  day  defendant 
appeared,  and  "without  submitting  himself 
to  the  Jurisdiction  of  the  court,  and  for  the 
sole  purpose  of  objecting  to  the  Jurisdiction 
of  the  court,  and  moved  the  court  to  dismiss 
the  above-entitled  action  against  him^  and 
to  release  and  set  aside  the  warrant  of  at- 


tachment issued  herein,  upon  the  following 
grounds:  (1)  Because  the  summons  and 
complaint  served  on  the  defendant  herein  are 
absolutely  null  and  void,  because  it  required 
the  defendant  to  answer  the  complaint  with- 
in 15  days  after  the  service  thereof,  wlien, 
under  the  law,  the  defendant  is  entitled  to 
20  full  days  from  the  service  thereof  before 
being  required  to  answer  the  complaint  in 
this  action,  as  the  amount  involved  is  more 
than  $25 ;  and,  the  summons  being  absolute- 
ly void,  this  court  has  no  Jurisdiction  to 
entertain  the  cause.  (2)  The  warrant  of  at- 
tachment should  be  set  aside,  because  the 
bond  has  no  surety  thereon,  as  required  by 
the  acts  regulating  attachments,  particularly 
the  attachment  for  purchase  money  (act  of 
February  25,  1903)^  Furthermore,  the  said 
bond  is  imperfect  and  defective  in  that  It 
has  no  complete  defeasance  clause  therein." 
The  magistrate  overruled  the  defendant's 
motion.  "Then  defendanf  and  his  attorney 
withdrew  from  the  court,  and  the  magistrate 
proceeded  with  the  trial." 

Up  to  this  point  in  the  procedure  there  bad 
been  nothing  done  by  the  defendant  to  waive 
his  right  to  have  the  action  dismissed. 

[S]  But  the  defendant  on  February  19, 1912, 
"appeared  before  the  magistrate  and  gave 
bond  to  the  plaintiff  in  the  sum  of  $131, 
conditioned  for  the  payment  to  the  plaintiff 
of  such  sum  as  he  may  recover  in  bis  ac- 
tion." The  Judgment  had  at  that  time  been 
rendered  against  the  defendant  nearly  three 
weeks  before.  The  defendant  proceeded  in 
making  the  bond  under  sections  295  and  296 
of  the  Code  of  Procedure.  It  is  true  section 
295  provides  that  such  a  bond  may  be  given 
"whenever  the  defendant  shall  have  ap- 
X>eared  in  such  action." 

[4]  Appearance  may  be  general  or  special. 
It  was  special  In  this  case.  Strictly  constru- 
ed, the  statute  contemplated  the  execution 
of  the  bond  before  February  1st,  and  not 
after  Judgment  on  that  day.  But  the  magis- 
trate accepted  the  bond;  and  the  promise  to 
pay  such  sum  as  the  plaintiff  may  recover 
may  be  referred  to  the  contingent  liability  of 
the  defendant,  consequent  upon  the  affirma- 
tion of  the  magistrate's  Judgment 

We  think  that  the  giving  of  the  bond  did 
not  amount  to  a  waiver  of  the  right  of  the 
defendant  to  stand  on  his  demand  made 
aforetime  for  20  days  to  prepare  for  trial.  It 
has  been  held  that  the  making  of  such  a  bond 
does  not  amount  to  a  waiver  of  the  right  to 
move  to  vacate  the  attachment  Bates  t. 
KUUan,  17  S.  C.  553.  Nor  ought  it  to  amount 
to  a  waiver  of  the  right  to  challenge  the  Judg- 
ment 

We  are  therefore  of  the  opinion  that  the 
Judgment  below  must  be  set  aside;  and  it  la 
so  ordered. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
FRASEB,  JJ.,  concur. 
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SANDERS  y.  ATLANTIC  COAST  LINB  R. 
CO.    (No.  9080.) 

(Snprem«  Coart  of  Soath  Carolina.    April  24, 
1915.) 

1.  Casbiebs  €=3264  —  Carbiaqb  or  Passen- 

OSB8    —    PeBFOKUANCE      OF      CONTBACT      Or 

Tbanspobtatton — Routes. 

A  passenger  desirinir  to  parchaae  a  ticket 
for  an  interstate  journey  by  a  circuitous  route 
was  friven  one  not  specifying  any  route,  and 
therefore  good  over  the  direct  route  only.  The 
ticket  was  paid  for  aa  over  the  direct  route, 
and  the  rate  over  the  circuitous  route  would 
have  been  higher.  After  boarding  the  train  he 
was  repeatedly  warned  that  the  ticket  would 
uot  be  honored  beyond  a  certain  point,  and 
upon  his  refusal  to  pay  a  cash  fare  after  reach- 
ing such  point  he  was  ejected.  The  ticket  ten- 
dered could  not  have  been  accepted  over  the 
route  the  passenger  desired  to  take  without  vio- 
lating the  act  of  Congress  prohibiting  discrimi- 
nation as  to  interstate  passengers.  Held,  that 
the  passenger  was  not  entitled  to  recover ;  since 
his  damages  were  not  the  proximate  result  of 
the  agent's  act  in  selling  him  the  ticket,  but  of 
his  own  negligence  in  attempting  to  ride  there- 
on after  notice  that  it  could  not  be  accepted. 

[Ed.  Note. — For'  other  cases,  see  Carriers, 
Cent.  Dig.  U  1037-1039;   Dec   Dig.  <S=>264.] 

2.  Cabbiebb  €=9261  —  Cabbiaoe  or  Pabsen- 

6EB8— CONTBACTS— TaEIFT     SCHEDUI.ES. 

No  liability  of  a  carrier  can  be  predicated 
upon  the  misrepresentations  or  mistakes  of  its 
agents  as  to  the  rates  applicable  or  privileges 
or  facilities  to  be  afforded  under  tariffs  filed 
with  the  Interstate  Commerce  Commission ; 
since  passengers  and  shippers,  as  well  aB  the 
agents  of  the  carrier,  are  conclosively  presumed 
to  luiow  tiiem. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
•Cent  Dig.  a  1014,  1026;  Dec.  Dig.  «=»251.] 

3.  Cabbiebb  €=»251  —  Cabbiaoe  or  Passbr- 

GEBS— CONTBACTS  Or  TBANSPOBTATIOR. 

While  a  railway  conductor  should  heed  the 
reasonable  explanation  of  a  passenger  as  to  his 
right  to  ride  on  his  ticket,  he  need  not  carry 
out  an  agreement  made  by  a  ticket  agent  nor 
allow  a  passenger  to  ride  on  a  ticket  furnished 
him  which  would  be  in  violation  of  law,  al- 
though Uie  company  might  be  liable  for  the 
agent's  wrongful  act  in  furnishing  such  ticket. 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §1  1014,  1026 ;  Dec.  Dig.  «=»251.] 

4.  Cabbiebb  €=>857  —  Cabbiaoe  or  Passsn- 
OBBB— Ejection — EIxcess  Fabe. 

A  railway  conductor  may  lawfully  eject 
a  passenger  for  refusing  to  pay  an  extra  charge 
required  by  railways  where  passengers  have 
faUed  to  get  tickets. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
C«nt.  Dig.  i§  1419,  1433;  Dec.  Dig.  «=»357.] 

5.  Cabbiebb   «=s358— Cabbiaoe   or  Passbn- 
OEBs—E^jECTiON— Mileage  Tickets. 

Where  a  mileage  contract  expressly  pro- 
vided that  coupons  therefrom  would  not  be 
accepted  on  trains  in  place  of  tickets,  the  re- 
fusal of  a  railway  conductor  to  accept  such 
coupons  and  the  ejection  of  the  passenger  of- 
fering them  did  not  make  the  carrier  liable. 

[Ed.  Note. — For  other  cases,  gee  Carriers, 
Cent  Dig.  H  1434-1438;  Dec.  Dig.  «8=»358.] 

Watts  and  B^ser,  JJ.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;   Thos.  S.  Sease,  Judge. 

Action  by  M.  B.  Sanders  againat  the  Atlan- 
tic Coast  Line  Railroad  Company.    From  a 


jndgmoit   for   plaintiff,   defendant  appeals. 
Reversed. 

Mark  Reynolds  and  L.  W.  McIJemore,  both 
of  Sumter,  for  appellant  L.  D.  Jennings  and 
R.  D.  Epps,  botb  of  Sumter,  for  respondent 

HYDRICK,  J.  According  to  iflalntlff's  tes- 
timony, the  facts  appear  to  be  as  follows: 

On  June  6,  1913,  plaintiff  was  at  Fayette- 
vlUe,  N.  C,  and  wanted  to  meet  a  business 
engagement  at  Bamweli,  S.  C,  in  the  after- 
DKMMi  or  evening  of  that  day,  and  go  thence 
to  Atlanta,  Ga.,  in  time  to  meet  his  wife,  who 
was  to  arrive  there  in  the  early  morning  of 
the  next  day,  on  a  train  from  Greenwood, 
S.  C,  where  she  resided  with  plaintiff.  His 
wife  was  sick,  and  was  going  to  Atlanta' for 
medical  treatment,  and  he  was  anxious  to  get 
there  in  time  to  meet  her  and  take  her  to  a 
sanatorium.  Plaintiff  went  to  defendant's 
ticket  agent  at  Fayettevllle  and  told  him  only 
of  his  engagement  at  Barnwell,  and  asked  If 
he  could  get  a  ticket  on  which  he  could  get 
to  Barnwell  In  time  to  meet  it  After  some 
Investigation,  the  agent  told  him  that  lie 
could  sell  him  such  a  tldcet,  and  that  his 
route  would  be  via  Florence  and  Sumter  to 
Columbia,  S.  C,  over  defendant's  lines,  and 
from  Columbia  to  Barnwell  over  the  Southern 
Railway.  Plaintiff  had  an  Interstate  mileage 
book  which  was  good  over  all  the  roads  In 
this  route,  and,  in  exchange  for  mileage  cou- 
pons therefrom,  the  agent  gave  him  a  passage 
ticket  from  Fayettevllle  to  Barnwell,  and 
told  him  that,  according  to  the  schedules,  he 
should  get  to  Columbia  about  noon,  and  to 
Barnwell  about  4:30  p.  m.  that  day. 

The  agent  could  have  given  him  a  ticket 
which  would  have  entitled  him  to  transpor-. 
tatlon  over  the  route  Indicated,  and,  accord- 
ing to  the  schedules,  he  could  have  arrived  at 
Barnwell  about  the  time  stated.  But  the 
ticket  given  him  indicated  no  special  route, 
and  therefore  It  entitled  him  to  transportation 
only  over  defendant's  lines  by  the  direct  route 
from  Fayettevllle  to  Barnwell,  over  which  It 
was  impossible  for  him  to  get  to  Barnwell 
that  day,  because  defendant's  local  train  for 
Barnwell  left  Sumter  before  the  arrival  of 
the  train  from  Fayettevllle.  The  distance 
from  Fayettevllle  to  Bamweli  over  the  di- 
rect route  Is  201  miles,  while  the  distance  by 
Columbia  is  226  miles.  The  defendant's  agent 
at  Fayettevllle  testified  that  he  detached 
only  201  mileage  coupons  from  plaintltTs 
book,  and  denied  that  plaintiff  asked  him  for 
a  ticket  via  Columbia,  or  said  anything  to 
him  about  bis  engagement  or  desire  to  get 
to  Barnwell  that  day ;  that  he  merely  asked 
for  a  ticket  to  Barnwell,  which  he  gave  him 
over  the  direct  route. 

The  conductor  on  the  train  between  Fay- 
ettevllle and  Florence,  to  whom  plaintiff  first 
presented  the  ticket,  told  him  that  his  ticket 
was  not  good  over  the  route  via  Columbia, 
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and  that  he  could  not  get  to  Barnwell  on  it 
that  day. 

On  arriving  at  Florence,  plaintiff  had  to 
change  cars,  and,  while  waiting  for  the  train 
for  Sumter,  he  went  to  Mr.  Hare,  defendant's 
assistant  superintendent,  and  explained  the 
situation  to  him,  telling  him  that  he  intended 
to  hold  defendant  to  the  contract  which  he 
said  he  had  made  with  the  agent  at  Fayette- 
Tllle.  Mr.  Hare  called  up  the  Fayettevllle  of- 
fice over  the  telephone,  and  asked  why  the 
ticket  had  been  irregularly  sold.  It  seems, 
however,  that  the  agent  who  sold  the  ticket 
was  not  then  on  duty,  and,  as  plaintiff's  time 
was  limited,  Mr.  Hare  advised  him  to  go 
ahead  on  the  ticket  as  far  as  Sumter,  as  it 
entitled  him  to  passage  to  that  pJace,  and 
said  that  he  would  wire  him  further  instruc- 
tions on  the  train. 

The  conductor  on  the  train  between  Flor- 
ence and  Sumter,  to  whom  the  ticket  was 
next  presented,  told  plaintiff  that  It  was  not 
good  via  Columbia,  and  advised  him  to  get  off 
at  Sumter  and  buy  a  ticket  to  Columbia. 
Plaintiff  informed  him  of  his  anxiety  to  get 
to  Barnwell  that  day,  and  thence  to  Atlanta, 
and  his  reasons  therefor.  The  conductor  re- 
plied that  he  was  as  sorry  as  he  could  be, 
but  that  he  could  not  honor  the  ticket  further 
than  Sumter.  He  afterwards  showed  plain- 
tiff a  telegram  from  Mr.  Hare,  which  read  as 
follows: 

"Cond.  No.  51:  Please  say  to  Mr.  M.  B. 
Sanders,  holding  mileage  exchange  ticket  Fa- 
yettevllle to  Barnwell,  that  the  agent  at  Fa- 
yettevllle advises  he  only  pulled  two  hundred 
and  one  miles  from  book  which  is  local  mileage 
all  A.  C.  L.  route  via  Florence  and  Sumter. 
Suggest  to  him  that  if  be  desires  to  go  via 
Columbia  on  Southern  that  he  purchase  ticket 
via  that  route  and  handle  the  one  he  has.  Wire 
.[with?]  Mr.  T.  C.  White  at  WUmington  for  re- 
fund for  unused  portion." 

The  word  "wire,"  in  the  last  sentence  of 
the  telegram,  la  evidently  a  misprint  in  the 
record  or  in  the  telegram  for  "with."  At 
any  rate,  plaintiff  testified  that  Mr.  Hare  ad- 
vised him  in  the  telegram  to  pay  the  cash 
fare  or  buy  a  ticket  from  Sumter  to  Colum- 
bia, and  that  the  unused  portion  of  his  tick- 
et would  be  refunded.  At  first  plaintiff  seems 
to  have  been  inclined  to  do  this,  but  after- 
wards decided  to  stand  on  his  contract,  as 
he  expressed  it,  and  insist  on  being  carried 
via  Columbia  on  the  ticket  which  had  been 
given  him. 

After  leaving  Sumter  the  conductor  ap- 
proached plaintiff  and  asked  if  be  bad  gotten 
a  ticket,  and,  on  being  told  that  he  had  not, 
and  that  he  would  insist  on  being  carried  on 
the  ticket  he  had,  the  conductor  told  him 
that,  unless  he  paid  his  fare  in  cash,  he  would 
eject  him.  Plaintiff  then  offered  to  pay  $1.05, 
which  is  the  price  of  a  ticket  from  Sumter 
to  Columbia,  when  bought  at  the  Sumter  of- 
fice; but,  by  a  valid  rule  of  the  company, 
conductors  are  required  to  collect  $1.20  of 
passengers  who  fail  to  get  tickets.  Plaintiff 
refused  to  pay  the  extra  charge,  but  offered 
to  pay  his  fare  with  coupons  from  his  mileage 


book,  which  the  conductor  refused  to  accept, 
and  thereupon  plaintiff  was  ejected  at  Wedge- 
field.  There  was  nothing  in  the  manner  of 
his  ejection  of  which  complaint  is  made,  and 
he  can  recover,  If  at  all,  solely  upon  the  con- 
duct of  the  defendant's  agent  at  Fayette- 
vllle ;  for  the  testimony  shows  that  the  other 
agents  of  defendant  treated  him  with  the  ut- 
most courtesy  and  consideration,  and  accord- 
ed to  him  every  right  to  which  he  was  en- 
titled under  the  law. 

Besides  a  general  denial,  defendant  set  up 
In  its  answer  the  defenses  that,  under  its  tar- 
iff, filed  with  and  approved  by  the  Interstate 
Commerce  Commission,  and  duly  published, 
plaintiff  was  not  entitled  to  be  carried  tc 
Barnwell,  via  Columbia,  on  the  ticket  which 
bad  been  given  him,  and  that,  In  attempting 
to  ride  on  it  after  he  had  been  repeatedly 
warned  that  it  was  not  good  and  would  not 
be  accepted  for  his  transportation  over  that 
route  hf  was  guilty  of  contributory  negli- 
gence, and  suffered  no  Injury  as  the  proxi- 
mate result  of  any  wrongful  act  of  defend- 
ant, and  on  those  grounds,  besides  otbere 
which  related  to  the  matter  of  damages,  mov- 
ed the  direction  of  a  verdict.  The  motion 
was  refused,  and  the  Jury  found  for  plalntlft 
$500  punitive  damages.  From  judgment  on 
the  verdict,  defendant  appealed. 

[1]  There  was  no  error  In  refusing  the  mo- 
tion to  direct  the  verdict  on  the  first  ground 
above  stated.  The  issues  arising  out.  of  the 
interstate  feature  of  the  transaction  and  the 
law  applicable  thereto  were  not  alone  neces- 
sarily conclusive  of  plaintiffs  rights.  It  Is 
true  that,  under  defendant's  tariff  filed  with 
the  Interstate  Commerce  Commission,  approv- 
ed by  It,  and  published,  as  alleged  and  prov- 
ed at  the  trial,  plaintiff  was  not  entitled  to 
transportation  on  his  ticket  over  the  route 
via  Columbia,  and  defendant  could  not  have 
accepted  the  ticket  for  his  transportation 
over  that  route  without  violating  the  act  of 
Congress,  and  no  liabiUty  can  be  predicated 
upon  its  refusal  to  violate  that  act.  The 
ticket  did  not  indicate  any  particular  roate, 
and  therefore,  on  Its  face,  it  entitled  plain- 
tiff to  transportation  over  defendant's  lines 
only  over  the  direct  route.  If  defendant  had 
acceded  to  plaintiff's  demands,  and  carried 
him  on  that  ticket  via  Columbia,  It  would 
have  accorded  to  him  a  privilege  and  advan- 
tage which  it  did  not  allow  to  all  other  in- 
terstate passengers  holding  similar  tickets. 
The  act  of  Congress  prohibits  such  discrim- 
inations, and  no  contract  granting  them,  dl- 
reetly  or  indirectly,  can  be  lawfully  made  or 
enforced  in  the  courts.  Nor  can  liability  be 
predicated  upon  the  failure  to  perform  thein 
when  made. 

[2]  It  is  well  settled,  too,  that  under  the 
act  of  Congress  and  the  decisions  of  the  Su- 
preme Court  of  the  United  States  constming 
It,  no  liability  of  a  carrier  can  be  predicated 
upon  the  misrepresentations  or  mistakes  of 
its  agents  as  to  the  rates  applicable,  or  priv- 
ileges or  facilities  to  be  afforded  under  the 
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tariffs  filed  with  the  Commission.  Pa.^sen- 
gers  and  shippers  are  conclusively  presumed 
to  know  them,  as  well  as  the  agents  of  the 
carriers.  This  question  has  been  so  recently 
and  frequently  considered  and  decided  botb 
by  the  Supreme  Court  of  the  United  States 
and  by  this  court  that  It  Is  not  deemed  neces- 
sary to  state  the  reasons  therefor,  or  eren 
to  dte  the  decisions. 

But  it  does  not  follow  that  a  carrier  may 
under  no  circumstances  Incur  liability  for  the 
negligent  act  or  omission  of  his  agent  affect- 
ing the  interstate  transportation  of  passen- 
gers or  freight,  when  it  does  not  relate  to  or 
affect  the  applicable  rate  or  the  privileges  or 
facilities  to  be  afforded  under  the  published 
tariff,  or  any  of  those  matters  which  have 
be«n  regulated  by  the  act  of  Congress  upon 
that  subject.  To  illustrate,  the  Southern 
Railway  Company  operates  two  lines  from 
Columbia,  S.  C,  to  Charlotte,  N.  C.  Now,  If 
a  passenger  should  desire  to  go  from  Colum- 
bia to  Charlotte  via  Spartanburg,  and  should 
ask  and  pay  for  a  ticket  over  that  route,  and 
the  agent  should  negligently  give  him  a  ticket 
good  only  over  the  direct  route  from  Colum- 
bia to  Charlotte,  and  the  passenger  should 
suffer  damages,  as  the  proximate  result  of 
that  negligence,'  the  company  would  be  liable ; 
because,  although  it  would  be  an  interstate 
journey,  the  negligence  of  the  agent  would 
In  no  wise  relate  to  or  affect  the  applicable 
rate  or  the  privileges  or  facilities  to  be  af- 
forded the  passenger  under  the  tariff  filed 
and  published,  but  solely  to  the  kind  of  ticket 
given  him.  So  her^,  if  plaintiff  had  not  been 
warned  that  his  ticket  was  not  good  over  the 
route  via  Columbia,  the  defendant  would 
have  been  liable  for  damages  sustained  by 
bim,  if  any,  by  reason  of  his  ejection,  assum- 
ing, but  not  deciding,  of  course,  that  the' 
agent  at  Fayettevile  negligently  or  willfully 
gave  him  the  wrong  kind  of  ticket,  for  the 
transaction  did  not  Involve  any  contract  or 
attempt  to  contract  relative  to  rates  or  priv- 
ileges or  facilities  not  afforded  to  all  passen- 
gers in  similar  circumstances,  but  solely  the 
kind  of  ticket  given  him.  In  McKeown  v. 
Ballway,  98  S.  C.  338,  82  S.  E.  437,  the  car- 
rier was  held  to  be  liable  in  damages  to  an 
Interstate  passenger  for  his  ejection  from  a 
train  growing  out  of  the  misrepresentation 
of  the  ticket  agent  that  the  ticket  sold  was 
good  on  that  train. 

But  plaintiff  cannot  recover  for  any  dam- 
ages sustained  by  reason  of  his  ejection,  be- 
cause such  damages,  if  any,  were  not  the 
proximate  result  of  the  act  or  omission  of  de- 
fendant's agent  at  FayetteviUe,  but  of  his 
own  heedless  conduct  in  attempting  to  ride 
upon  the  ticket,  after  he  had  been  told,  anu 
should  have  known,  that  defendant's  agents 
could  not  lawfully  accept  it  for  his  trans- 
portation over  the  route  which  he  took.  If 
be  bad  had  the  right  to  ride  over  that  route 
on  that  ticket,  his  ejection  would  have  been 
unlawful,  and  his  recovery  would  have  been 
sustained,    notwithstanding    his  refusal   to 


pay  cash  fare.  McKeown  v.  Railway,  supra. 
But,  as  be  had  no  such  right,  under  the  cir- 
cumstances, it  was  bis  duty  to  buy  a  ticket 
or  pay  the  cash  fare.  Carter  v.  Railway,  75 
S.  C.  355,  55  S.  B.  771 ;  Hunter  t.  Railway, 
90  S.  C.  507,  73  8.  B.  1017. 

[S]  In  Smith  v.  Railway,  88  S.  C  421,  70 
S.  E.  1057,  34  L.  R.  A.  (N.  S.)  708,  this  court 
said  th(.t  It  is  the  duty  of  a  railway  conduc- 
tor to  heed  the  reasonable  explanation  of  a 
passenger  relative  to  his  ticket  and  his  right 
to  ride  thereon.  The  duty  is  no  less  incum- 
bent upon  the  passenger  to  heed  the  reason- 
able explanation  and  warning  of  the  conduc- 
tor, or  other  agent  of  the  carrier,  in  the 
premises.  Both  should  be  reasonable,  and 
approach  each  other  and  the  subject  of  dif- 
ference In  the  mutual  spirit  of  accommoda- 
tion. Teddars  v.  Railway,  97  S.  C.  153,  81 
S.  B.  474.  The  rule  announced  in  the  Smith 
Case  cannot  be  carried  to  the  extent  of  re- 
quiring a  conductor  to  carry  out  an  agree- 
ment made  by  a  ticket  agent,  or  to  allow  a 
passenger  to  ride  upon  a  ticket  furnished 
him,  which  would  be  in  violation  of  law,  not- 
withstanding the  company  may  be  liable  In 
damages  for  the  wrongful  act  or  omission  of 
the  agent  in  furnishing  such  ticket 

[4,  S]  It  only  remains  to  consider  the  con- 
tention of  respondent  that  his  ejection  was 
unlawful,  because  the  conductor  refused  to  ac- 
cept $1.05  as  the  cash  fare,  and  also  becauiie 
he  refused  to  accept  coupons  from  bis  mileage 
book.  Neither  contention  can  be  sustained. 
The  charge  of  $1.20  was  within  the  rates  pre- 
scribed by  law,  and  it  was  competent  for  the 
company  to  make  the  rule  requiring  passen- 
gers without  tickets  to  pay  that  amount  It 
was  the  duty  of  the  conductor  to  enforce  it 
The  mileage  contract  held  by  plaintiff  ex- 
pressly provides  that  coupons  therefrom  will 
not  be  accepted  on  trains,  except  in  certain 
contingencies,  of  the  existence  of  which  there 
was  no  proof  in  this  case. 

Judgment  reversed. 

GARY,  a  J.,  and  GAGE,  J.,  concur. 

WATTS,  J.  (dissenting).  I  do  not  agree  In 
the  opinion  of  Mr.  Justice  HYDRICK.  The 
plaintiff  was  an  interstate  passenger,  and  the 
mileage  taken  from  him  from  Fayetteville, 
N.  a,  to  Barnwell,  S.  C,  was  201  miles.  The 
distance  from  Fayetteville,  N.  C,  to  Colum- 
bia, S.  C,  was  less  than  201  miles,  and  if  the 
agent  of  the  defendant  made  a  mistake  In 
routing  him,  he  certainly  would  have  the 
right  to  ride  over  defendant's  road  the  num- 
ber of  miles  he  liad  paid  for,  which  would 
have  carried  him  to  Columbia.  In  addition 
to  this  the  evidence  shows  that  the  defend- 
ant attempted  to  exact  from  him  between 
Sumter  and  Columbia  not  only  the  fare  pro- 
vided for,  but  an  excess  fare  fi.xed,  not  by  the 
Interstate  Commission,  but  by  the  Railroad 
Commission  of  the  state  of  South  Carolina. 
This  was  without  authority  of  law,  and  was 
an  unlawful  invasion  of  plaintiffs  rights,  as 
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under  no  drcnmstances  should  be  bave  been 
required  to  pay  more  tban  tbe  rates  fixed  by 
the  Interstate  Commerce  Commission.  He 
xx>uld  not  be  botb  an  Intrastate  and  Inters 
state  passenger  at  the  same  time,  and  be 
treated  as  a  wrongdoer  because  be  failed  to 
comply  with  the  rules  and  regulations  of  tbe 
Railroad  Commission  of  South  Carolina. 

I  think  the  exceptions  should  be  overruled, 
and  Judgment  affirmed. 

FRASBR,  J.,  concurs. 

(76  W.  Va.  ISa)  ■ 

WOODAIX  et  al.  t.  BRUEN  et  aL 
(No.  2644.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  13,  1915.) 

(Syllabui  by  the  Uovrt.) 

1.  PKBPKTUITIES  €=>6  —  EXECUTOBT   LlUTA- 
TION. 

An  executory  limitation  by  deed  or  will, 
which  need  not  necessarily  vest  within  a  life 
or  lives  in  being  and  21  years  and  10  months 
thereafter,  violates  the  rule  against  perpetuities 
and  is  void,  whether  it  might  wholly  and  abso- 
lutely prevent  alienation  of  tbe  property  beyond 
such  period  or  not 

[Ed.  Note. — For  other  cases,  see  Perpetuities, 
Cent  Dig.  §{  4-47,  49-53,  56 ;  Dec.  Dig.  <S=>Q.\ 

2.  Pebpetuitiks  *=»6  —  Option  —  Bxecutobt 

LiHITATION— ReSTBAINT   ON    ALIENATION. 

An  option  for  the  purchase  of  land  at  such 
timQ  in  the  future  or  within  99  years  from  its 
date,  as  the  optionee  may  elect,  partakes  of  the 
nature  of  an  executory  limitation,  vesting  no 
immediate  interest  in  the  land,  and  constitutes 
an  unreasonable  restraint  upon  alienation  there- 
of, even  though  such  option  is,  in  form,  a  reser- 
vation of  right  to  the  grantor  in  a  deed  by 
which  the  land  is  conveyed. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent  Dig.  {{  4-47,  49-53,  56;  Dec  Dig.  «=»6.I 

3.  Vendob  and  Pdbchaseb  «=957— "Option 
TO  Purchase." 

An  option  of  purchase  is  a  mere  personal 
right,  not  an  interest  in  the  optioned  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  87;  Dec.  Dig.  <g=357. 

For  other  definitions,  see  Words  and  Phrases, 
EHrst  and  Second  Series,  Option.] 

4.  Vendob  and  PnacHASEB  ®=»57— "Option 
TO  Pubchase"— Condition  Subsequent. 

Such  a  reservation  differs  materially  and 
essentially  from  a  condition  subsequent  capable 
of  working  a  forfeiture  to  the  grantor. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchoser,  Cent  Dig.  i  87;  Dec.  Dig.  <3=»57.] 

Appeal  from  Circuit  Court,  Kanawha 
County. 

Suit  by  E.  A.  Woodall  and  others  against 
Alexander  J.  Bruen  end  others.  From  decree 
for  defendants,  plaintiffs  appeaL  Reversed 
and  remanded. 

Linn  &  Byrne,  of  Charleston,  for  appel- 
lants. Brown,  Jackson  &  Knight,  of  Charles- 
ton, for  appellees. 

POFFENBARGER,  J.  Deeming  certain 
options  to  repurchase  the  minerals  In  their 
lands,  created  by  clauses  in  the  deeds  under 


which  they  hold,  to  be  In  contravention  of  tbe 
rule  against  perpetuities,  and  therefore  T<dd, 
the  plaintiffs  filed  their  bill  to  cancel  them  as 
constituting  clouds  on  their  titles,  and  tbe 
court  dismissed  It  on  a  demurrer  thereto. 

Two  deeds  are  Involved,  both  of  which  were 
executed  by  Alexander  M.  Bruen  and  wife, 
one  bearing  date  October  18,  1880,  and  tbe 
other  December  6,  1881.  The  former  convey- 
ed 66.12  acres  of  IfUid  to  John  Harvey  Bur- 
dette,  and  the  other  210.86  acres  to  El.  A. 
Woodall.  Bnrdette  conveyed  bis  tract  to 
Underwood,  who  later  conveyed  it  to  Woodall. 
On  June  2o,  1908,  Woodall  leased  both  tracts 
to  Ei.  T.  Crawford  for  oU  and  gas  purposes. 
Prior  to  the  execution  of  this  lease,  however, 
tbe  heirs  of  Bruen,  by  a  deed  dated  January 
31,  1907,  had  assigned,  transferred,  and  con- 
veyed the  options  or  reservations  in  the  Bnr- 
dette and  Woodall  deeds,  to  the  United  Fuel 
Gas  Company,  and  that  company  claims  tbe 
right,  by  virtue  of  the  assigned  options,  to 
purchase  the  minerals  in  Woodall's  lands  at 
the  price  of  $1  per  acre. 

The  reservation  or  option  in  tbe  Burdette 
deed  reads  as  follows: 

"And  the  said. party  of  the  second  part,  as  a 
part  of  the  consideration  of  this  purchase,  cove- 
nants and  agrees  to  and  with  the  said  A.  M. 
Bruen,  that  whenever  at  any  time  hereafter 
the  said  A.  M.  Bruen,  his  heirs  or  assigns, 
shall  pay  or  tender  to  him,  the  said  party  of 
the  second  part,  his  heirs,  or  assigns,  the  sum 
of  sixty  six  I'/ioo  dollars,  in  legal  money,  be- 
ing one  dollar  per  acre  of  the  land  herein  con- 
veyed, tbe  said  party  of  the  second  part,  his 
heirs,  or  assigns,  shall  and  will  convey  to  said 
A.  M.  Bruen,  his  heirs,  or  assigns,  the  right  to 
dig,  mine,  remove  and  ship,  on  and  from  the 
premises,  all  the  limestone,  coal,  iron,  or  other 
minerals  which  may  be  in  and  upon  said  lot 
No.  28,  together  with  such  rights  of  way, 
through,  over,  and  upon  said  lot  No.  28  as 
■may  be  necessary  to  the  convenient  diguing, 
mining,  removing  and  shipping  of  said  lime- 
stone, coal,  iron  and  other  minerals,  reserving 
only  so  much  thereof  as  may  be  used  for  do- 
mestic purposes." 

The  one  in  tbe  other  deed  differs  from  It 
only  in  respect  to  the  land,  the  repurchase 
price,  and  tbe  following  limitation  tbereof: 

"The  covenant  respecting  a  reconveyance  of 
these  premises  as  before  mentioned  is  to  be 
null  and  void  after  ninety-nine  years." 

[1-8]  Except  in  one  respect  these  option 
clauses  admittedly  fall  under  the  condemna- 
tion of  the  rule  against  perpetuities  as  defin- 
ed in  Starcher  Bros.  v.  Duty,  61  W.  Va.  373, 
66  S.  E.  527.  Here  the  options  were  reserved 
to  the  grantor  in  the  deeds.  .In  Starcher 
Bros.  V.  Duty,  the  optionees  were  strangers 
to  the  title.  The  argument  in  support  of 
tbe  decree  rests  upon  two  submitted  proposi- 
tions, erroneous  definition  of  the  rule  in  tbe 
case  Just  mentioned,  and  differentiation  up 
on  tbe  dissimilarity  of  relations  of  tbe  op- 
tionees to  tbe  properties. 

The  submission  of  the  first  of  these  prop- 
ositions is  accompanied  by  an  admission  of 
the  existence  of  two  lines  of  authority  on  tlie 
question  Involved,  one  of  which  haruionizes 
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with  the  position  the  court  has  taken.  The 
rule  Itself,  as  well  as  the  divergent  Interpre-. 
tations  thereof,  rests  upon  considerations  of 
public  policy,  undue  restraint  upon  aliena- 
tion of  property  being  regarded  as  highly  det- 
rimental to  the  Interests  of  society  in  gen- 
eral. According  to  one  Tlew,  the  general  wel- 
fare In  this  respect  Is  sufficiently  protected 
by  inhibition  of  suspension  of  the  absolute 
power  of  alienation,  or  absolute  sustjension 
of  such  power,  for  en  unreasonable  i>eriod 
of  time.  Such  suspension  occurs  when  the 
situation  of  the  property  is  such  that  nobody 
can  sell  or  convey  It  until  after  the  lapse  of 
that  period.  But  for  the  rule,  such  conditions 
could  be  created.  It  is  unnecessary  here  to 
Illustrate  the  methods  of  creating  them.  In 
the  opinion  of  other  jurists,  the  rule  goes  fur- 
ther and  condemns  limitations  that  clog 
alienation  and  unduly  restrain  it  for  an  un- 
reasonable length  of  time,  without  absolute 
prevention  thereof.  So  Interpreted,  it  for- 
bids practically  all  executory  limitations, 
whether  by  will  or  deed,  that  do  not  vest 
within  the  time  arbitrarily  prescribed  as  be- 
ing reasonable,  a  life  or  lives  In  being  and 
21  years  and  10  months;  and,  even  though 
the  holders  of  the  resx)ective  rights  have  it 
In  their  jtower  to  combine  them  and  put  the 
property  on  the  market,  the  restraint  upon 
alienation  is  deemed  to  be  incompatible  with 
the  welfare  of  society  in  general.  Such  was 
the  situation  in  the  Starcher  and  Duty  Case. 
The' rule  is  thus  applied  In  England,  Massa- 
chusetts, Maine,  Pennsylvania,  New  Jersey, 
and  Illinois,  and  the  interpretation  has  the 
approval  of  Prof.  Gray,  author  of  a  leading 
work  on  the  subject  The  books  abound  In 
learned  arguments  for  and  against  the  policy 
of  this  broader  scope  of  the  rule,  as  well  as 
the  support  or  justification  It  has  in  principle 
and  precedents.  Perhaps  in  the  greater  num- 
ber of  American  jurisdictions,  the  narrower 
interpretation  prevails ;  but  in  some  of  them 
it  has  been  adopted  by  statute. 

[4]  It  is  said  the  construction  to  which  this 
court  has  committed  Itself  is  Inconsistent 
with  the  law  respecting  c<Hiditional  grants,  a 
subsequent  condition  violation  of  which  for- 
feits the  estate  granted  being  valid,  however 
long  it  may  run  from  the  date  of  the  grant. 
But  this  argument  overlooks  very  important 
distinctions.  The  right  or  possibility  of  re- 
verter Is  regarded  as  a  present  vested  inter- 
est In  the  land,  not  an  executory  interest  to 
vest  in  the  future.  Brattle  Square  Church  v. 
Grant,  3  Gray  (Mass.)  142,  63  Am.  Dec.  725 ; 
Jones,  Beal  Prop.  Conv.  $  714.  Moreover,  no- 
body but  the  grantor  or  his  heirs,  or  the  suc- 
cessor of  a  corporate  grantor,  can  enter  for 
the  condition  broken.  Neither  a  stranger  nor 
an  assignee  can  do  so.  Jones,  Real  Prop. 
Conv.  {{  723  to  728,  citing  numerous  authori- 
ties. 

"And  therefore,  if  an  estate  be  made  upon 
condition  that  upon  such  a  contingency  a  stran- 
ger shall  enter,  or  the  estate  shall  cease,  and 
another  shall  have  it,  however  this  may  be  so 


drawn  as  it  may  be  a  good  condition  to  giv* 
him,  his  heirs,  etc.,  that  doth  make  ttie  estate, 
an  entry,  yet  it  cannot  l>e  good  to  eive  the  es- 
tate or  an  entry,  to  a  stranger."  Shep.  Touch. 
127. 

"The  right  of  entry  for  condition  broken  ia 
not  assignable  at  common  law."  Jones,  Real 
Prop.  Conv.  |  728;  Ruch  v.  Bock  Island,  97 
U.  S.  683,  24  L.  Ed.  1101. 

Hence  the  principle  governing  estates  np- 
on  condition  subsequent  never  confers  title 
by  way  of  executory  limitation. 

Nor  is  the  situation  of  the  Bruen  heirs  the 
same  as  if  their  ancestor  had  made  a  cMidi- 
tional  grant.  Bruen  parted  with  all  Interest 
In  the  land,  and  reserved  only  a  personal 
right,  an  option  of  repurchase,  which,  If  valid, 
would  amount  to  en  executory  limitation,  giv- 
ing him,  his  heirs  and  assigns,  a  future,  not 
present,  estate  in  the  land  upon  a  contingency, 
his  or  their  election  to  buy  at  a  stated  price. 
No  enalogy  between  a  repurchase  and  an 
entry  for  condition  broken  Is  perceptible.  In 
the  former  case,  there  is  no  condition,  no 
IWEsible  forfeiture,  and  no  possibility  of  a 
reverter  or  right  of  re-entry.  The  provision 
cannot  be  consistently  Interpreted  as  any- 
thing more  or  less  tlian  an  option  of  pur- 
chase, running  in  one  case  forever  and  in  the 
other  for  90  years.  From  these  conclusions, 
it  results  that  there  is  no  ground  upon  which 
the  case  can  be  distinguished  from  that  of 
Starcher  Bros.  v.  Duty. 

The  90-year  limitation  is  too-  remote,  for 
it  might  have  extended  beyond  the  lives  of 
all  living  persons  for  whose  benefit  the  oi>- 
tion  was  reserved  and  21  years  and  10 
months.  Johnston's  Estate,  185  Pa.  179,  39 
AtL  879,  64  Am.  St  Rep.  621 ;  Shallcross'  Es- 
tate, 200  Pa.  122,  49  Atl.  936;  Chapman  v. 
Cheney,  191  111.  674,  61  N.  a  363;  Quinlan 
V.  Wickmen,  233  111.  39,  84  N.  B.  38,  17  L.  K. 
A.  (N.  S.)  216;  Andrews  v.  Lincoln,  95  Me. 
541,  60  Atl.  898,  56  L.  R.  A.  103. 

Having  carefully  re-examined  the  princi- 
ples of  the  Starcher  and  Duty  Case,  and  see- 
ing no  reason  for  departure  therefrom,  nor 
any  ground  upon  which  this  cause  can  be  dis- 
tinguished from  it,  we  will  reverse  the  decree 
complained  of,  overrule  the  demurrer,  and 
remand  the  cause. 

LYNCH,  J.,  absent. 


ae  w.  va.  la) 
BIG  HUFF  COAL  CO.  ▼.  THOMAS  et  al. 

(Supreme  (3ourt  of  Appeals  of  West  Virginia. 
April  13,  1915.) 

(iS^VlIabtM  by  the  Court.) 

1.  Quieting  Title  ®=»35— Cloud  on  Titlb 
—Bu,iy— Allegation  op  Po8se,srion. 

A  bill  by  a  grantee  to  cancel  a  prior  con- 
tract of  utile,  executed  to  another  by  his  gran- 
tor, as  a  cloud  on  his  title,  must  aver  posses- 
sion of  the  land. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  SJ  73,  74 ;    Dec.  Dig.  <8=»35.] 
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2.  Quieting  Title  ^=>4— Remedy  at  Law.  1 
.    Eqaity  will  not  entertain  a  suit  to  cancel 

a  contract  for  the  sale  of  land  solely  on  the 
ground  that  it  was  procured  by  fraudulent  repre- 
sentations. In  such  cose  the  law  affords  full, 
adequate,  and  complete  remedy. 

[Ed.  Note. — For  other  cages,  see  Quieting  Ti- 
tle, Cent  Dig.  |S  5-13 ;   Dec.  Dig.  <8=>4.] 

3.  Cancellation  or  Instbttments  $=»10  — 

REUEDT  at   IaAW. 

Although  equity  jurisdiction  to  cancel  writ- 
ten instruments  does  not  depend  upon  the  ade- 
quacy of  a  legal  remedy,  yet  it  will  decline  to  ex- 
ercise it  if  complainant's  remedy,  either  by  ac- 
tion or  defense  at  law,  is  plain,  adequate,  and 
complete. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  §§  7,  9,  18-22 ;  Dec. 
Dig.  <S=>10.] 

4.  Cancellation  of  Instbuments  <e=337  — 
Failxtbe  op  Bill— Effect  on  Cross-Bill— 
Independent  Issues. 

Where  plaintiff  files  a  bill  praying  for  the 
cancellation  of  a  written  contract,  and  defend- 
ant files  a  combined  answer  and  cross-bill  alleg- 
ing affirmative  matter,  not  only  as  defensive,  but 
also  as  cause  for  affirmative  relief,  and  prays  for 
specific  enforcement  of  tjie  contract,  the  bill  and 
cross-bill  present  independent  issues,  and  the 
failure  of  the  original  bill  does  not  necessarily 
carry  with  it  the  cross-bill. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  §f  66-80;  Dec. 
Dig.  «=>37.] 

6.  Specific  Performance  «=>8,  87— Right  to 

Relief— Discretion. 

Specific  performance  is  not  a  remedy  exist- 
ing as  a  matter  of  right,  but  rests  In  the  judi- 
cial discretion  of  the  chancellor;  and,  to  en- 
title a  complainant  to  the  relief,  he  must  show 
that  he  has  acted  in  good  faith,  and  has  been 
ready,  willing,  and  eager  to  perform  the  contract 
on  his  part 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §§  17,  18,  225,  238-241; 
Dec.  Dig.  <S=8,  87. 

For  other  definitions,  see  Words  and  Phrases, 
Elrst  and  Second  Series,  Specific  Performance.] 

Appeal    from    Circuit    Court,     Wyoming 
County. 
Suit  by  the  Big  Huff  Coal  Company  against 

5.  B.  Thomas  and  others.  From  decree  for 
plaintiff,  the  defendant  named  appeals.  Re- 
versed and  remanded. 

R.  F.  Dunlap,  of  Hlnton,  for  appellant 
Holt,  Duncan  &  Holt,  of  Huntington,  for  ap- 
pellee. 

WILLIAMS,  J.  On  October  1,  1909,  L.  B. 
Cook,  by  written  contract,  sold  to  S.  B. 
Thomas  the  mineral  underlying  two  certain 
tracts  of  land  in  Wyoming  county,  described 
as  containing  900  and  416  acres,  respectively, 
and  all  the  timber  thereon,  for  mining  pur- 
poses, except  the  poplar,  ash,  cucumber  and 
walnut,  at  the  price  of  .?35  per  acre,  the 
quantity  to  be  ascertained  by  survey,  to  be 
thereafter  made.  A  survey  was  to  be  made 
by  J.  W.  Heron,  of  Huntington,  and  was  to 
be  begun  within  25  days,  and  completed  as 
ROOD  as  possible.  Cook  was  then  to  execute 
to  Thomas,  or  to  any  one  whom  he  might  In 
writing  designate,  a  deed  with  covenants  of 
L'eneral    warranty    and    against    all    incum- 


brances. One-third  of  the  purchase  money 
was  to  be  paid  in  cash,  on  delivery  of  th« 
deed,  and  the  remaining  two-thirds  in  one 
and  two  years  thereafter,  with  interest,  and 
was  to  be  secured  by  retention  of  a  vendor's 
lien.  Cools  was  also  required  to  give  Thomas 
5  days'  written  notice  of  the  time  when  he 
would  be  ready  to  deliver  the  deed.  The 
contract  was  signed  by  L.  B.  Cools  and  his 
wife,  and  by  Thomas,  and  acknowledged  by 
him  only,  and  recorded  in  Wyoming  county 
October  14,  1909.  The  paper  Is-  spoken  of 
throughout  the  record,  by  witnesses  and  at- 
torneys, sometimes  as  a  contract,  and  some- 
times as  an  option.  But  it  Is,  In  express 
terms,  a  contract  of  sale.  It  recites  a  cash 
consideration  of  $1,  and  Cook  testified  that 
nothing  was  actually  paid.  This  point  is  not 
material  to  the  validity  of  the  contract;  for 
it  is  under  seal,  which  imports  sufficient  con- 
sideration. But  It  is  important  in  determin- 
ing whether  or  not  plaintiff's  bill  Is  bad  on 
demurrer,  for  not  ayerriug  Its  readiness  to 
restore  Thomas  to  his  status  quo.  Nothing 
having  been  paid  by  Thomas,  there  was  notli- 
ing  to  be  restored  to  him,  and  no  tender  was 
necessary. 

For  reasons  hereinafter  to  be  given,  the 
sale  was  never  completed,  and  on  the  16th 
of  September,  1911,  Cook  sold  the  same, 
and  other  lands,  to  James  D.  Lowry,  and  on 
the  21st  of  October  following  be  and  L,  B. 
Cook  made  a  joint  deed  therefor  to  th(f  Big 
Huff  Coal  Company,  a  corporation;  the  re- 
spective wives  of  the  grantors  uniting  in  the 
conveyance.  The  deed  conveyed  all  the  min- 
eral in  both  tracts,  and  all  the  timber  on- 
the  larger  tract,  under  18  inches  in  diameter, 
except  the  poplar,  ash,  cucumber,  and  walnut, 
and  all  the  timber,  without  regard  to  size, 
except  the  poplar,  ash,  cucumber,  and  wal- 
nut, on  the  smaller  tract  The  900-acre  tract 
was  found  to  contain  but  850  acres,  and  will' 
be  hereafter  so  designated  in  this  opinion. 
Lowry  and  the  Big  Huff  Coal  Company  pur- 
chased with  knowledge  of  the  Thomas  con- 
tract In  his  deed  to  the  Big  Huff  Coal  Com- 
pany Cook  expressly  assigned  to  it  all  the 
rights  he  had  in  his  contract  with  Thomas, 
and  authorized  said  company  "to  sue  for  its 
benefit  to  enforce  said  option  or  agreement, 
or  to  cancel  or  set  aside  same."  But  it  was 
expressly  stipulated  that  the  acceptance 
thereof  was  not  to  be  considered  an  acknowl- 
edgment of  the  validity  of  the  Thomas  con- 
tract, or  of  his  right  to  enforce  It 

Shortly  after  the  recordation  of  Its  deed 
the  Big  Huff  Coal  Company  brought  this  suit 
to  cancel  the  Thomas  contract,  as  constitut- 
ing a  cloud  upon  its  title,  alleging  that  he  bad 
procured  it  through  false  and  fraudulent  rep- 
resentations made  to  Cook;  that  he  had  made 
material  alterations  in  it,  after  he  had  pro- 
cured Cook  and  his  wife  to  sign  it,  without 
their  knowledge  or  consent ;  and  that  he  ha<l 
failed  and  refused  to  comply  with  it  after 
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be  had  received  written,  notice  from  Cook 
that  he  was  ready  to  make  bim  a  deed  lu 
compliance  with  Its  terms.  The  bill  further 
alleges  abandonment  of  the  contract  by 
Thomas  long  before  Lowry  purchased  the 
land;  also  that  he  was  not,  on  the  1st  of 
October,  1909,  or  at  any  time  since,  ready, 
able,  and  willing  to  comply  with  his  con- 
tract by  making  payment  for  the  land;  and 
that  said  Cook  and  wife  had  taken  no  steps 
to  have  the  contract  canceled  for  fraud,  be- 
cause they  were  lulled  into  a  state  of  quiet- 
ude and  inaction  by  the  continuous  and  re- 
peated misrepresentations  of  said  Thomas. 
L.  B.  Cook  and  wife  and  James  D.  Lowry, 
as  well  as  S.  B.  Thomas,  were  made  defend- 
ants to  the  bill.  Thomas  demurred,  and  also 
filed  a  combined  answer  and  cross-bill,  deny- 
ing the  allegations  of  fraud  and  failure  on 
bis  part  to  comply  with  the  contract,  and 
denying  that  he  had  In  any  way  altered  or 
changed  the  terms  of  the  contract.  He  aver- 
red that  he  was  always,  and  Is  now,  ready 
and  willing  to  comply  with  his  contract,  but 
that  L.  B.  Cook  had  not  cleared  his  title  of 
certain  defects,  which  made  it  impossible 
for  him  (Cook)  to  perform  the  contract  until 
about  the  time  he  sold  the  land  to  Lowry, 
and  that  he  had  no  knowledge  of  that  sale 
until  after  it  had  been  consummated  by  deed 
to  the  plaintiff.  The  cross-bill  answer  made 
L.  B.  Cook  and  wife,  G.  F.  Cook  and  A.  H. 
Cook,  who  claimed  a  conflicting  Interest  in 
the  larger  tract  of  land,  parties  defendant, 
and  prayed  for  specific  performance  of  his 
contract,  averring  his  ability  and  readiness 
to  comply  with  its  terms.  L.  B.  Cook  and 
wife  and  Lowry  and  the  Big  Huff  Coal  Com- 
pany all  demurred  and  replied  specially  to 
the  cross-bill  answer.  Their  replies  deny 
the  allegations  of  the  cross-bill,  and  contain, 
Ija  substance,  the  same  matter  averred  lu  the 
original  bill.  On  the  issues  thus  joined 
numerous  depositions  were  taken;  and  on 
the  29th  of  May,  1012,  the  cause  was  heard 
and  a  final  decree  entered  overruling  the  de- 
murrer to  the  original  bill  and  canceling  the 
contract  of  October  1,  1909.  Thomas  has  ap- 
pealed, and  assigns  numerou»  errors. 

[1-3]  One  is  that  the  demurrer  to  the 
plaintiff's  bill  was  Improperly  overruled. 
7he  bin  does  not  aver  actual  possession  of 
the  land  by  plaintiff,  and  it  is  insisted  that 
this  omission  is  fatal.  This  court  has  held, 
in  numerous  cases,  that,  to  entitle  a  plain- 
tiff to  maintain  a  bill  to  remove  cloud  from 
title,  he  must  have  the  legal  title,  and  must 
also  be  in  actual  possession.  Iguano  I^nd, 
«tc..  Co.  V.  Jones,  65  W.  Va.  59,  64  S.  E.  C40; 
"Whltehouse  v.  Jones,  60  \V.  Va.  6S0,  55  S.  E. 
T30,  12  L.  II.  A.  (N.  S.)  49 ;  Poling  v.  Poling, 
61  W.  Va.  78.  55  S.  E.  993 ;  and  Clayton  v. 
Barr,  34  W.  Va.  290,  12  S.  E.  704.  The  mere 
constructive  possession,  which,  lu  the  absence 
of  actual  i)osses.<siou,  follows  the  title,  and  is 
good  for  some  pun>oses,  is  not  sufficient  to 
support  a  bill  to  remove  cloud  from  title. 
Plaintiff  must  have  a  pedis  poasessio  on  the 


land,  else  he  will  be  left  to  bis  remedy  at 
law.  Mackey  v.  Maxln,  63  W.  Va.  14,  59  S. 
a  742,  and  Hltchcox  v.  Morrison,  47  W.  Va. 
206,  34  S.  E.  993.  But  counsel  for  appelle« 
insist  that  the  rule  respecting  possession 
does  not  apply  where  other  distinct  groundtj 
of  equity  Jurisdiction  exist,  and  that  Juris- 
diction exists,  in  the  present  case,  to  cancul 
the  contract  on  the  ground  of  fraud.  Tlikit 
equity  will  relieve  against  fraud  Is  generally, 
though  not  always,  true.  It  declines  Juris- 
diction, even  in  matters  of  fraud,  where  the 
party  complaining  has  a  full,  adequate,  and 
complete  remedy  at  law,  either  by  action  or 
defense.  The  contract  here  involved  is  sim- 
ply executory.  It  does  not  purport  to  pass 
title,  and,  if  Cook  were  the  party  complain- 
ing, he  could  not  maintain  the  suit  without 
having  possession.  The  court  would  not  en- 
tertain his  suit  to  cancel  the  contract  on  the 
sole  ground  that  it  was  fraudulently  pro- 
cured, simply  because  he  might  be  personally 
liable  on  it  The  law  gives  him  a  remedy, 
by  an  action  for  the  deceit ;  and,  if  an  action 
were  brought  against  him  for  a  breach  of 
it,  he  could  defend  by  proving  the  fraud. 
It  Is  only  on  the  ground  that  the  contract 
constitutes  a  cloud  on  his  title  that  even 
Cook  himself  could  maintain  a  suit  to  can- 
cel it,  and,  to  sifstain  such  a  suit,  possession 
is  indispensable.  If  Cook  could  not  maintain 
such  a  suit  without  possession,  certainly  his 
grantee  cannot;  for  it  acquired  no  greater 
equities  than  he  had.  If  the  contract  was  ac- 
tually procured  by  fraud,  Cook  was  In  no 
danger  from  It,  for  Thomas  could  confer  no 
greater  rights  uiwn  another,  by  assigning  it, 
than  he  had  himself.  Moreover,  there  Is  no 
privity  between  the  plaintiff  company  and 
Thomas  respecting  the  contract,  and  hence 
no  mutual  obligation  or  liability.  Neither 
has  a  personal  right  of  action  against  the 
other  for  its  breach.  Hence  plaintiff  Is  only 
indirectly  interested  in  the  alleged  fraud,  as 
an  extraneous  matter,  rendering  void  a  writ- 
ing which,  on  its  face,  Is  a  menace  to  its 
title,  giving  right  to  apply  to  equity  to  have 
it  removed  as  a  cloud.  It  is  not  directly  and 
personally  affected  by  the  fraud,  and.  If  it 
cannot  maintain  its  suit  as  one  to  remove 
cloud,  it  has  no  right  whatever  to  ask  for  a 
cancellation  of  the  contract  So  that  even 
If  Cook  could  have  it  canceled  for  the  fraud 
personally  affecting  him.  It  does  not  follow 
that  plaintiff  could  do  so.  But  Cook  himself 
could  only  maintain  a  suit  in  equity  as  one  to 
remove  cloud.  He  could  not  have  the  con- 
tract canceled  solely  for  fraud.  B^quity  will 
not  entertain  a  suit  to  cancel  every  kind  of 
contract  simply  because  it  was  fraudulently 
procured.  The  party  complaining  must  be 
In  some  way  endansered  by  It  to  entitle  blm 
to  that  relief.  E<iuity  refuses  to  cancel  non- 
negotiable  Instruments,  or  negotiable  instru- 
ments overdue,  for  fraud ;  because  the  ob- 
ligor in  such  oases  has  a  full,  adequate,  and 
complete  defense  at  law,  and  stands  in  no 
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danger.  6  Cyc.  292,  and  24  A.  &  B.  B.  I* 
(2d  Ed.)  636.  Likewise  it  refuses  to  cancel 
policies  of  Insurance,  after  tbe  death  of  the 
insured,  on  the  ground  that  the  policy  was 
procured  by  fraudulent  representations. 
Globe  Mutual  Life  Ins.  Co.  v.  Reals  et  al., 
79  N.  Y.  202;  Des  Moines  Life  Ins.  Go.  ▼. 
Selfert,  210  111.  157,  71  N.  B.  349;  Phoenix 
Mutual  Life  Ins.  Ca  ▼.  Bailey,  13  Wall.  616, 
20  L.  Ed.  60i;  While  equity  jurisdiction  in 
the  federal  courts  depends  upon  the  judi- 
ciary act,  still  it  would  seem  to  be.  In  this 
respect,  but  declaratory  of  the  principle 
adopted  and  followed  by  courts  of  equity 
generally.  The  general  rule  Is  that,  although 
jurisdiction  to  cancel  written  instruments 
does  not  depend  upon  the  adequacy  of  com- 
plainant's legal  remedy,  yet  equity  will  re- 
fuse to  exercise  it  where  complainant's  reme- 
dy, either  by  action  or  defense  at  law,  is 
plain,  adequate,  and  complete.  6  Cyc.  290; 
2  Pom.  Eq.  S§  911,  914;  4  Id.  §§  1377,  1399. 
"Where  complainant  has  a  complete  remedy 
at  law,  equity  will  not  assume  jurisdiction, 
even  In  case  of  fraud."  Huff  v.  Ripley  & 
Tlnsley,  58  Ga.  11.  Buzard  ▼.  Houston,  119 
n.  S.  347,  7  Sup.  Ct  249,  30  L.  Ed.  451,  was 
a  suit  in  equity  by  the  purchaser  of  cattle 
praying  for  a  cancellation  of  the  contract  of 
purchase  on  the  ground  that,  it  was  procured 
by  fraudulent  representations,  and  the  court 
denied  relief,  for  the  reason  that  complain- 
ant had  a  full,  adequate,  and  complete  reme- 
dy by  action  at  law  for  deceit.  Bruner  ▼. 
Meigs  et  aL,  64  N.  X.  506,  was  a  suit  by  tbe 
purchaser  of  real  estate  to  rescind  the  con- 
tract of  purchase  on  the  ground  that  tbe 
vendor  had  no  power  to  sell,  and  relief  In 
equity  was  denied,  for  the  reason  that  com- 
plainant had  a°  perfect  defense  at  law.  The 
failure  to  aver  possession  was  fatal  to  plaln- 
tUf's  bill,  and  tbe  demurrer  thereto  should 
hare  been  sustained  for  that  reason.  In 
other  respects  the  bill  is  good.  We  do  not 
think  it  is  multifarious,  or  that  its  allega- 
tions are  inconsistent 

[4]  But  defendant  Thomas,  by  bis  answer 
in  the  nature  of  a  cross-bill,  set  up  affirma- 
tive matter,  not  only  as  a  defense  to  tbe 
original  bill,  but  as  cause  for  affirmative  re- 
lief, and  prayed  for  the  enforcement  of  bis 
contract.  The  bill  and  tbe  cross-bill  pre- 
sented two  suits — two  issues  relating  to  the 
same  subject-matter;  and  the  cross-bill  may 
stand  Independent  of  the  original  bill.  The 
court  could  dismiss  the  original  bill,  and 
still  retain  the  suit  presented  by  the  cross- 
bilL  Being  a  cross-bill  for  affirmative  re- 
lief, as  well  as  an  answer.  It  does  not  neces- 
sarily fall  with  the  original  bill.  W.  Va.,  etc.. 
Land  Co.  v.  Vlnal,  14  W.  Va.  637,  syl.  pt  14; 
Pethtel  V.  McCullough,  49  W.  Va.  520,  39  S. 
E.  199,  and  discussion  by  Judge  Brannon  at 
page  524 ;  1  Hogg's  Eq.  Proc.  §  205 ;  Ragland 
V.  Broadnax  et  al.,  29  Grat.  (Va.)  401;  Flsh- 
burne  v.  Ferguson,  85  Va.  326,  7  S.  E.  361; 
and  Griffin  v.  Griffin,  118  Mich.  446,  76  M.  W. 


974.  Therefore  sustaining  the  demurrer  to 
the  original  bill  does  not  dispose  of  Thomas' 
croBs-blU.  Tbe  special  replies  or  answers 
thereto  of  Cook  and  tbe  Big  Huff  Coal  Com- 
pany set  up  the  same  matters  in  defense 
that  were  made  the  basis  of  plaintiff's  prayer 
for  relief  in  its  original  bill;  and  the  evi- 
dence In  the  case  is  Jast  as  applicable  to  the- 
one  suit  as  to  the  other. 

[S]  Was  Thomas  entitled  to  have  the  con- 
tract spedflcally  enforced?  That  depends, 
primarily,  on  whether  or  not  he  was  at  alt 
times  ready,  willing,  and  eager  to  carry  oat 
the  agreement  on  his  part  Upon  that  l8sn» 
be  carries  the  burden,  and  we  do  not  think 
he  is  sustained  by  tbe  evidence.  J.  W.  Her- 
on, the  surveyor  at  first  mutually  agreed  on 
to  make  the  survey,  did  not  do  it  and  the- 
parties  thereafter  agreed  upon  George  Bed- 
dow,  who  did  it  Thomas  assumed  to  pay 
him,  and  Cook  paid  his  helpers.  After  tbe 
survey  was  completed  Beddow  furnished 
Thomas  with  his  report  and  plat  of  the 
survey.  Thomas  then  had  an  abstract  made 
of  Cook's  title,  and  it  showed  certain  defects, 
and  numerous  judgment  and  trust  deed  liens 
on  the  land,  amounting  to  something  like 
$20,000.  One  of  the  defects  in  the  title  to  the 
850-acre  tract  consisted  of  a  tax  title  claimed 
by  a  F.  and  A.  H.  Cook  under  a  tax  deed 
made  to  them,  before  L.  B.  Cook  acquired  ti- 
tle by  deed  from  J.  M.  Laldley,  trustee  in> 
bankruptcy,  In  a  bankruptcy  proceeding 
against  John  Cook,  the  former  owner.  Pend- 
ing the  bankruptcy  proceeding,  the  land 
was  sold  for  delinquent  taxes,  in  the  name  of 
John  Cook,  and  purchased  by  C.  F.  and  A. 
H.  Cook.  L.  B.  Cook  claims  that,  notwith- 
standing their  tax  title,  be  was  induced  by 
C.  F.  and  A.  H.  Cook  to  purchase  the  same 
land  at  the  bankruptcy  sale;  that  there  was 
an  agreement  between  them  to  share  in  the 
land.  On  the  6th  of  October,  1891,  he  con- 
veyed to  them,  in  severalty,  the  surface,  re- 
serving to  himself  the  mineral  of  all  kinds- 
underlying  the  tract  of  850  acres  and  a  tract 
of  22  acres,  and  also  reserving  the  "timber 
sufficient  for  all  mining  purposes,  said  timber 
to  consist  of  &ny  timber  that  may  now  be 
growing  or  that  may  hereafter  grow  on  said 
real  estate,  except  the  poplar,  ash,  cucumber, 
and  walnut."  But  C.  F.  and  A.  H.  Cook  did 
not  then  expressly  release  by  deed  their  claim, 
to  the  mineral  and  the  timber  reserved  by  L. 
B.  Cook.  Why  they  would  accept  a  deed 
from  him,  having  tbe  older  title  themselves, 
is  not  clear,  unless,  as  L.  B.  Cook  says,  it 
was  in  pursuance  of  their  agreement  to  be- 
come jointly  Interested  in  the  land.  It  be- 
came necessary  for  L.  B.  Cook  to  clear  bis 
title  of  their  claim. 

Tbe  other  principal  objection  to  Ciook's  title 
was  a  recorded  option  he  had  given  the 
Standard  Realty  Company  of  Huntington  tn 
1908.  After  these  defects  were  called  to  L. 
B.  Cook's  attention,  early  in  1910,  be  denied 
any  right  of  C.  F.  and  A.  H.  Cook  in  tbe 
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mineral  and  Umber  sold  t»  Thomas,  and 
sought  to  obtain  from  them  a  release  without 
suit  He  finally  compromised  with  C.  F.  Cook 
by  agreeing  to  pay  him  the  sum  of  ^,000, 
and  took  from  him  a  release  of  his  claim 
upon  the  mineral  and  timber  embraced  In  the 
sale  to  Thomas.  That  deed  bears  date  No- 
vember 22,  1010,  was  acknowledged  Decem- 
ber 2,  1910,  and  recorded  March  25,  1911.  A 
vendor's  lien  was  retained  to  secure  the  pay- 
ment of  the  $4,000 ;  and  on  the  14th  of  Sep- 
tember, 1911,  he  obtained  a  release  deed  from 
A.  H.  Cook  and  wife  and  J.  M.  Cook,  in  which 
C.  F.  Cook  and  wife  also  joined.  This  deed 
was  acknowledged  on  the  day  of  Its  date,  and 
recorded  October  3,  1911.  The  release  of  the 
option  held  by  the  realty  company  was  ob- 
tained in  Mardi,  1910,  and  recorded  October 
27,  1911.  After  obtaining  the  foregoing  re- 
leases Cook  was  in  position  to  make  substan- 
tial compliance  with  his  contract,  and  so  noti- 
fied Thomas.  True,  the  releases  were  not 
recorded  untU  some  time  thereafter ;  but  that 
Is  not  material  if  Thomas  tiad  the  five  days' 
written  notice  provided  for  in  the  contract 
That  he  did  have  such  notice  Is  folly  borne 
out  by  the  record.  As  early  as  December  10, 
1010,  James  H.  Gllmore,  attorney  for  Cook, 
wrote  Thomas  that,  so  far  as  the  claim  of  C. 
F.  and  A.  H.  Cook  was  concerned,  the  title 
was  cleared,  and  requested  him  to  let  him 
know  what  be  Intended  to  do  in  the  premises ; 
and  on  December  10,  1910,  Thomas  an- 
swered, admitting  receipt  of  a  letter  from 
Messrs.  Chllders  &  Gorby,  also  attorneys  for 
Cook,  written  as  early  as  the  22d  of  the 
previous  November,  advising  him  of  the  re- 
lease by  C.  F.  Cook.  He  says  he  wrote  them 
on  the  22d  of  November,  requesting  a  copy  of 
the  release,  and  had  received  no  reply,  and 
requests  Gllmore  to  send  him  certified  copies 
of  the  releases,  so  that  be  can  have  his  at- 
torney to  examine  them,  and  says,  if  he  finds 
the  title  in  good  shape,  he  will  then  be  ready 
to  carry  out  his  contract  "within  a  reasonable 
time."  In  their  letter  of  November  22d  ChU- 
dcrs  &  Gorby  advised  him  of  the  release  of 
the  tax  title,  and  that  Ia  B.  Cook  expected 
him  to  comply  with  his  contract  within  a 
few  days,  else  Cook  would  take  steps  either 
to  compel  him  to  do  so,  or  to  cancel  the 
contract.  Again,  on  March  21,  1911,  L.  B. 
Cook  and  wife,  through  their  attorney,  Gil- 
more,  wrote  Thomas  they  were  ready  to  ex- 
ecute to  any  person  whom  he  would  designate 
a  deed  with  covenants  of  general  warranty 
and  against  all  incumbrances,  in  compliance 
with  the  contract  and  would  deposit  it  at  the 
Citizens'  National  Bank  in  Pinevllle  on  the 
29tb  of  that  montti.  Thomas  did  not  reply 
to  this  letter,  and  gave  no  directions  concern- 
ing the  grantee  to  be  named  In  the  deed.  He 
testified  that  he  started  to  PinevUle  on  the 
29th  of  March,  and  got  as  far  as  L«ster,  and 
phoned  from  there  to  Mr.  Worrell,  Ills  attor- 
ney, and  requested  him  to  go  to  the  bank  and 
ascertalD  whether  or  not  the  deed  liad  been 


deposited,  and  says  that  afterwards  Mr.  Wor- 
rell wrote  him  the  deed  had  not  been  filed. 
If  he  was  acting  In  good  faith,  and  was 
ready,  as  he  testifies,  to  comply  with  bis  con- 
tract why  did  he  not  go  to  L.  B.  Cook  and 
tender  him  the  cash  payment  and  demand  a 
deed?  If  he  had  tieen  as  eager  to  comply 
with  his  contract  as  he  was  to  get  it,  he 
would  have  learned  from  Cook  himself  that 
Ills  title  was  cleared  up,,  although  the  re- 
leases were  not  then  recorded.  On  the  4th 
of  May,  1011,  Cook  again  wrote  Thomas  that 
he  would  execute  to  any  one  he  might  desig- 
nate a  deed  in  compliance  with  his  contract, 
and  would  deliver  It  at  the  same  bank  pre- 
viously named  on  the  13th  of  May.  He  was 
also  advised  that,  if  be  would  furnish  copies 
of  the  courses  and  distances  of  the  tx>undary 
lines,  ascertained  by  the  recent  survey,  they 
would  be  incorporated  in  the  deed.  He  did 
not  reply  to  this  notice,  but,  notwithstanding. 
Cook  and  wife,  on  the  12th  of  May,  1011, 
made  and  acknowledged  a  deed  for  the  land, 
according  to  the  description  of  it  given  in 
the  contract  of  sale,  and  deposited  it  in  the 
bank.  Again,  If  be  was  ready  to  comply  with 
his  contract,  and  was  acting  in  good  faith, 
why  did  he  not  furnish  Cook  with  a  copy  of 
the  calls  from  Beddow's  survey  and  report 
and  Inform  him  to  whom  he  desired  the 
deed  made?  Cook  testified  that  he  wrote 
Beddow  at  least  twice  for  a  copy  of  his  sur- 
vey and  plat  and  also  for  his  original  deeds 
he  had  turned  over  to  him  by  which  to  make 
the  survey,  and  received  no  reply.  In  this 
he  is  tx>rne  out  by  Beddow  himself,  who 
swore  the  reason  he  did  not  furnish  Cook 
with  the  Information  was  because  Thomas 
bad  requested  him  not  to  do  so.  Gllmore 
testified  that  he  caused  L.  B.  Cook  and  wife 
to  execute  and  acknowledge  the  deed,  and 
placed  it  in  the  bank  on  the  morning  of  May 
13,  1011,  where  It  remained  for  several  days, 
and  that  he  notified  Howard  &  Worrell,  who, 
as  he  had  been  advised  by  letter  from  Thom- 
as, were  his  counsel  in  the  matter,  that  the 
deed  was  In  bank  for  inspection.  Thomas 
swears  he  did  not  see  the  deed,  and  does  not 
think  he  saw  a  copy  of  it  But  In  tbls  he 
must  be  mistaken ;  for  he  is  contradicted  by 
a  letter  from  his  attorneys,  Howard  &  Wor- 
rell, which  be  files  as  an  exhibit  with  his  dep- 
osition. The  letter  is  dated  May  21,  1911, 
and  purports  to  be  a  reply  to  one  from  Thom- 
as, received  just  before,  and  Imports  that,  in- 
stead of  relying  to  Cook,  or  to  his  counsel^ 
on  receipt  of  the  notice  that  the  deed  would 
be  ready  for  delivery  on  the  13th,  Thomas 
wrote  his  own  counsel  instead.  Howard  & 
Worrell  in  their  letter,  written  by  Worrell, 
say  .they  inclose  a  copy  of  the  deed,  and  that 
it  was  not  delivered  at  the  bank,  as  the  no- 
tice said  It  would  be,  and  further  say  tb<» 
deed  was  not  sufficient;  that  nothing  had 
been  released  on  the  land.  They  say  fur 
thermore: 

"There    is    trouble    about    this    deed.      They 
have  not  complied  with  the  contract  of  option. 
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for  they  have  released  nothing;.  Gilmore  told 
me  so  much  the  day  he  wrote  the  deed:  This  is 
one  of  Gilmore's  foxy  tricks  to  get  us  to  sue 
Cook  instead  of  Cook  suing  you.  Have  yon  ac- 
knowledged receipt  of  Gilmore's  letter?  If  you 
have  not,  do  not,  and  it  wiU  be  up  to  him  to 
show  that  you  have  yet  had  notice  of  this  deed. 
I  suppose  we  will  eventually  have  to  sue  him, 
but  for  the  present  it  might  be  well  for  us  to  give 
him  a  counter  notice  that  we  had  inspected  his 
deed,  and  that  it  does  not  comply  with  the  op- 
tion, and  that  we  expect  to  hold  him  to  the  con- 
tract, and  we  wiU  be  in  the  same  position  that  he 
is  in,  or  that  we  were  both  in  at  the  beginning. 
Think  over  this  last  proposition  and  tell  us  what 
you  think  of  it.    I  think  it  will  be  sufficient." 

This  letter  also  tends  very  strongly  to  show 
that  the  real  purpose  was  to  procure  delay 
in  closing  up  the  sale;  that  Thomas  was 
playing  for  time,  and  trying  to  keep  the  land 
tied  up  with  his  contract  until  he  could  make 
a  profitable  sale  of  it  to  some  one  else.  It 
shows  that  he  was  expecting  to  be  sued  by 
Cook,  and  was  trying  to  construct  a  defense 
to  defeat  him  if  possible.  It  Indicates  that 
he  was  not  ready  to  comply,  and  still  de- 
sired to  make  Cook  believe  he  was  ready.  In 
bis  testimony  Thomas  expressly  admits  that 
he  was  at  no  time  personally  able  to  buy  the 
land,  but  claims  he  had  other  imrchasers  who 
were  ready  to  take  It  off  his  bands,  or  to 
Join  with  him  in  the  purchase,  whenever 
Cook  was  in  a  position  to  make  a  good  title. 
He  names  certain  persons  who,  he  says,  had 
agreed  to  purchase  the  land,  and  were  able 
and  ready  to  comply  with  Cook's  terms  of 
sale  to  him.  But  he  produced  no  binding 
agreement  with  them  to  do  so,  and  offered 
none  of  them  as  witnesses  In  his  behalf. 
He  exhibits  an  option  to  J.  W.  Heron,  trustee, 
signed  only  by  himself,  dated  November  23, 
1909,  agreeing  to  sell  him  the  land  at  $50  an 
acre,  provided  he  elected  to  take  It  in  40 
days,  and  pay  in  cash  one-third  of  the  pur- 
chase price.  He  also  produced  another  paper, 
not  signed  by  any  one,  proposing  to  organize 
a  Joint-stock  company  with  a  capital  of 
$80,000,  for  the  purpose  of  buying,  develop- 
ing, reselling,  and  leasing  the  land,  and 
mining  coal  and  manufacturing  coke  there- 
on. It  recites  that  U  B.  Cook  is  the  owner  of 
the  land,  and  that  J.  W.  Heron,  D.  B. 
Mathews,  and  H.  T.  Lovett  are  the  owners 
of  an  option  to  buy  the  same  at  $50  an  acre. 
According  to  the  plan  therein  provided,  Her- 
on, Mathews,  and  Lovett  were  to  assign  their 
option  to  the  proposed  company  in  considera- 
tion of  $12,000  of  Its  capital  stock.  The 
paper  is  also  a  prospectus,  giving  the  number 
of  coal  seams  in  the  land,  with  a  chemical 
analysis  of  each ;  a  computation  of  the  ton- 
nage of  coal ;  the  location  of  the  seams  with 
reference  to  mining  facilities;  its  accessibili- 
ty to  the  railroad;  and  other  matters  of  in- 
terest to  prospective  Investors.  It  was  pre- 
pared some  time  in  1910,  the  exact  date  not 
appearing,  but  It  was  evidently  after  Thomas 
had  given  the  option  to  Heron,  Mathews,  and 
lovett ;  for  that  was  given  November  23, 
'  1000,  less  than  two  months  after  Cook's  sale 


to  Thomas.  The  optionees  are  the  parties 
to  whom  Thomas  claims  to  have  sold,  and 
who,  he  says,  were  ready  to  take  the  land 
and  comply  with  the  terms  of  the  purchase 
from  Cook.  But,  we  think,  the  fact  that  they 
were  not  ready  to  do  so  Is  fully  disclosed  by 
this  prospectus,  showing  the  plan  contemplat- 
ed for  raising  the  money.  That  plan  was 
never  perfected,  the  company  was  never 
formed,  and  the  money  was  not  forthcoming, 
so  far  as  the  record  discloses. 

At  the  time  Cook  tendered  Thomas  the 
deed,  to  wit,  on  the  13th  of  May,  1911,  he 
was  in  a  position  to  comply,  substantially, 
with  the  contract  on  his  part  True,  there 
were  then  Judgment  and  trust  deed  liens  on 
his  land,  but  It  was  understood  between  the 
parties  that  they  were  to  be  discharged  with 
the  purchase  money.  Cook  was  selling  his 
land  Itt  order  to  get  the  money  to  pay  off 
these  liens;  and  Thomas  knew  he  bad  a 
right  to  apply  the  purchase  money  to  their 
payment.  So  likewise,  with  respect  to  the 
vendor's  Hen  retained  by  C.  F.  Cook  In  his 
deed  of  release,  the  right  to  pay  off  that 
lien  at  any  time  was  expressly  given  by  the 
terms  of  the  deed. 

Being  plaintiff  In  the  cross-suit  for  specific 
performance,  Thomas  Is  required  to  show, 
before  be  can  obtain  that  relief,  that  he  was 
acting  in  good  faith,  and  was  ready  and 
eager  to  perform  the  contract  on  his  part 
HenUIng  v.  Anderson,  34  W.  Va.  709,  12 
S.  E.  869;  Clay  v.  Desklns,  36  W.  Va.  3.50, 
15  S.  B.  85;  Harrison  v.  Harrison,  36  W.  Va. 
556,  15  S.  E.  87;  Dyer  v.  Duffy,  39  W.  Va. 
148,  19  S.  E.  540,  24  L.  R.  A.  330;  Urpman  v. 
Lowther  Oil  Co.,  53  W.  Va.  501,  44  S.  E.  433, 
97   Am.   St   Rep.    1027;    and   Wilkinson  v. 

Poling,  74  W.  Va.  ,  82  S.  E.  47.     Specific 

performance  is  not  a  matter  of  right  but  Is 
purely  an  equitable  remedy,  resting  In  sound 
Judicial  discretion;  and  a  party  who  does  not 
show  himself  to  have  been  ready,  prompt 
and  eager  to  comply  with  his  contract  will  be 
denied  the  relief.  Bowles  v.  Woodsson,  6 
Grat.  78.  Measured  by  that  rule,  Thomas' 
suit  must  fall.  He  was  never  at  any  time 
ready  to  make  the  cash  pa}-ment  He  says 
so  himself.  He  was  depending  on  making  a 
sale  of  the  land  to  others,  who  could  comply 
with  the  terms  of  his  contract  and  failed. 
In  his  letter  to  Gilmore,  written  on  the  16th 
of  December,  1010,  he  virtually  admits  he 
was  not  then  ready,  because  he  therein  says, 
if  his  attorney  finds  Cook's  title  in  good 
shape,  he  will  be  ready  to  carry  out  his  con- 
tract "within  a  reasonable  time."  Five  days 
was  all  the  time  he  had  under  his  agreement 

In  view  of  Thomas'  failure  to  prove  a  ca.se 
entitling  him  to  relief,  It  Is  unnecessary  to 
consider  the  evidence  taken  on  the  question 
of  fraud  In  the  procurement  of  the  contract 
as  a  defense  to  his  suit.  He  has  failed  to 
prove  a  prima  facie  case. 

The  lower  court  decreed  a  cancellation  of 
the  contract  in  compliance  with  the  prayer 
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of  the  original  bllh  ThJs  was  error  for  which 
the  decree  must  be  reversed.  The  Big  Huff 
Coal  Company  was  not  entitled  to  relief  on 
its  bUl,  and  It  cannot  obtain  affirmatlTe  re- 
lief on  Its  defense  to  the  cross-bill.  The 
court  should  have  sustained  the  demurrer  to 
the  original  bill,  and  hare  given  plalntUI 
leave  to  amend,  If  It  should  so  elect,  and  It 
should  have  dismissed  Thomas'  cross-bill. 
The  decree  appealed  from  will,  therefore,  be 
reversed,  and  this  court  will  enter  a  decree  In 
accordance  with  this  opinion,  and  will  re- 
mand the  cause.  If  the  plaintiff  in  the  origi- 
nal bill  is  not  in  position  to  amend  its  bill,  or 
should  decline  to  do  so,  when  the  cause  Is 
remanded,  its  bill  also  should  be  dismissed. 
Thomas,  having  substantially  prevailed.  Is 
entitled  to  his  costs  In  this  court 

LYNCH,  J.,  absent. 

(TO  W.  Va.  186)  ==== 

TELLURIC  CO.  v.  BRAMER  et  aL 

(No.  2619.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  13,  1915.) 

(SvHabti$  Iv  the  Court.) 

1.  LiOST  Inbtbumbnts  $=98  —  Proof  —  Muni- 
JttNT  of  Title. 

To  establish  or  set  up  a  lost  instrument 
rising  to  the  dignity  and  importance  of  a  muni- 
ment of  title,  the  evidence  o{  its  former  exist- 
ence, loss,  and  contents  must  be  clear,  strong, 
and  conclusive. 

[Ed.  Note.— For  other  cases,  see  Lost  Instru- 
ments, Cent  Dig.  {  17;    Dec.  Dig.  «=»8.] 

2.  Lost  iNSTRnvENTS  «=»8— Wbiout  of  Bvi- 

DEKCE. 

Circumstances  casting  doubt  upon  the  ex- 
istent of  any  of  these  essential  elements  will 
prevail  over  slight,  direct,  oral  evidence,  though 
aidc>d  by  corroborative  facts. 

[Ed.  Note. — For  other  cases,  see  Ixtst  Instru- 
ments, Cent.  Dig.  §  17 ;    Dec.  Dig.  <S=>8.] 

3.  Lost  Instbdmekts  ^=>S— Pboof  of  Con- 
tents—Sufficiency. 

The  recollection  of  a  very  aged  man  as  to 
the  iMal  effect  of  a  deed  he  claims  to  have  ex- 
ecuted more  than  20  years  before  the  date  of 
bis  testimony  is  insufficient  to  prove  the  con- 
tents thereof. 

[Ed.  Note.— For  other  cases,  see  Lost  Instru- 
ments, Cent  Dig.  g  17;    Dec.  Dig.  <8=>8.] 

Appeal  from  <31rcnlt  Court  Harrison 
County. 

Suit  by  the  Telluric  Company  against  John 
H.  Bramer  and  others.  F^om  decree  for 
defendants,  plaintiff  appeals.    Affirmed. 

Davis,  Swartz  &  Templeman,  of  Clarks- 
burg, for  appellant.  Homer  Strosnlder,  of 
Clarksburg,  for  appellees. 

POFFE.NBARGE5R,  J.  On  this  appeal 
from  a  decree  dismissing  a  bill  filed  for  the 
purpose  of  establishing  a  lost  deed  for  an  in- 
terest In  the  oil  and  gas  In  a  certain  tract 
of  land,  numerous  questions  have  been  dis- 
cussed. Substantially  they  are  suflSciency  of 
the  evidence  to  prove  the  execution,  con- 


tents and  loss  of  the  alleged  deed,  and  the 
defenses  of  laches  on  the  part  of  the  plaintiff 
and  bona  fldes  of  a  purchase  of  the  land 
since  the  alleged  conveyance  of  the  Interests 
claimed. 

The  tract  of  land  now  yielding  considerable 
quantities  of  oil  Is  owned  prima  fade  by 
the  heirs  of  Mary  E.  Bramer  In  its  entirety, 
and  the  plaintiff  claims  by  virtue  of  the  al- 
leged lost  deed  one-half  of  the  oil  royalty  and 
one-half  of  the  gas  royalty  or  rental.  It  is 
the  aggregate  of  two  tracts  formerly  owned 
by  John  H.  Bramer,  the  husband  of  Mary  E. 
Bramer,  which  tracts  were  conveyed  to  hlro 
as  containing,  respectively,  100  acres  and 
2  acres.  In  order  to  relieve  himself  of 
financial  embarra.s!3ment  John  H.  Bramer, 
on  January  17,  1890,  conveyed  these  two 
tracts  of  land  to  James  Monroe  and  Alford 
Rogers,  for  and  in  consideration  of  the  sum 
of  $1,700,  to  be  applied  by  the  grantees,  so  far 
as  might  be  necessary,  to  the  discharge  of 
the  liens  on  the  land  which  Bramer  and  his 
wife  and  family  continued  thereafter  to 
occupy  and  use.  On  the  6th  day  of  August, 
1894,  Monroe  and  liogers  conveyed  the  land 
to  Mary  E.  Bramer  for  and  in  consideration 
of  $1,700,  a  portion  of  which,  $557,  was  to  be 
paid  to  Rogers  on  account  of  a  note  held  by 
him  and  the  balance  applied  upon  the  unpaid 
liens. 

The  purpose  of  the  bill  is  to  establish  the 
execution  of  a  deed  by  Monroe  and  Rogers  to 
one  W.  S.  Stevenson,  conveying  one-half  of 
the  oil  royalty,  the  alleged  etiulvaleut  of  one- 
sixteenth  of  the  oil  in  place,  and  one-half 
of  the  gas  rental.  If  such  a  deed  was  e.vecut- 
ed,  the  purchase  by  Mary  E.  Bramer,  if  any, 
was  subsequent  thereto  in  date,  and  the  bill 
alleges  notice  to  her  of  the  previous  convey- 
ance to  Stevenson,  and  charges  the  convey- 
ance to  her  was  made  without  consideration. 
It  also  alleges  the  conveyance  to  Monroe  and 
Rogers  was  upon  a  trust  to  pay  the  indebted- 
ness of  John  H.  Bramer,  and  that,  upon  the 
reduction  of  the  indebtedness  to  such  an  ex- 
tent as  to  relieve  hliu  from  pressure,  he  had 
the  land  reconveyed  to  his  wife.  If  Steven- 
son obtained  such  a  deed  as  is  claimed  by  the 
plaintiff.  It  was  never  recorded  and  its  loss 
is  fairly  well  established. 

For  some  time  before  and  after  October  31 
1890,  the  date  of  the  alleged  deed,  I.  C. 
White,  T.  M.  Jackson,  and  W.  S.  Stevenson 
were  engaged  in  the  procurement  of  oil  and 
gas  leases  of,  and  interests  in,  oil  and  gas 
lands  In  the  counties  'of  Monongalia,  Har- 
rison, Doddridge,  and  Lewis,  all  of  which 
leases  and  interests  wei-e  subsequently  con- 
veyed to  the  Telluric  Company,  a  corporation 
organized  in  March,  1891,  practically  all  of 
the  stock  of  which  was  owned  by  White, 
Jackson,  and  Stevenson.  Most  of  the  lease.s 
and  conveyances  were  taken  In  the  name  of 
Stevenson.  On  the  28th  day  of  April,  1891, 
he  executed  a  deed  by  which  he  transferred 
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to  the  Telluric  Comi>any  all  of  the  Interests 
so  acquired  by  him.  In  this  deed,  the  several 
tracts  of  land  In  which  the  interests  had  been 
acquired  were  not  specifically  described.  The 
leases  and  royalties  were  grouped  in  two 
schedules  embodied  in  the  deed,  giving  the 
names  of  the  lessors  and  grantors,  the  coun- 
ties In  which  the  lands  were,  the  dates  of 
the  conveyances,  and  the  acreages  of  the 
several  tracts.  In  Schedule  Na  2,  the  in- 
terest sought  to  be  established  here  was  set 
out  and  described  as  follows:  "Mary  R 
Bramer  et  al.  Harrison,  October  31,  1880, 
200  acres." 

On  the  organization  of  the  Telluric  Com- 
pany, Stevenson  became  its  secretary,  and 
held  that  position  until  the  time  of  bis  death 
in  September,  1903.'  From  the  records  of  the 
company  or  Stevenson's  private  papers,  or 
both,  reports,  statements,  and  memoranda 
made  by  Um  have  been  produced.  An  ex- 
pense account  shows  he  had  dinner  and  horse 
feed  at  Bramer's  October  31,  1890.  A  paper, 
purporting  to  be  a  list  of  leases  and  royalties, 
partly  in  the  handwriting  of  Stevenson,  con- 
tains tills  entry:  "Mary  R  Bramer  et  ai 
1/16,  Oct.  31,  90,  200,  500.00,  all  paid"— 
under  headings  for  dates,  acres,  and  cash.  A 
paper  in  the  handwriting  of  Stevenson,  and 
purporting  to  l>e  a  memorandum  of  convey- 
ances and  transfers  from  himself  and  others, 
including  White  and  Jackson,  to  the  Telluric 
Company,  names  Mary  E.  Bramer  et  aL  as 
parties  from  whom  royalties  had  been  ob- 
tained and  conveyed.  This  interest  is  men- 
tioned in  two  additional  papers  of  similar 
character.  Mr.  White  has  no  recollection  of 
ever  having  seen  a  deed  from  Monroe  and 
Rogers,  but  he  directed  the  purchase  of  a 
royalty  interest  in  the  Bramer  land.  He  was 
the  geologist  of  the  copartnership,  and 
Stevenson  the  fieldman,  making  purchases  as 
directed.  The  books  of  the  company  and 
papers  pertaining  to  the  transactions  show 
expenditures  of  several  thousands  of  dollars, 
in  the  procurement  of  leases  and  purchases  of 
royalties.  Stevenson  rendered  a  summary  of 
his  purchases,  lucludiug  17  royalties  in  Har- 
rison county,  costing  $3,108.50,  and  showing 
the  total  expenditures  In  the  three  counties 
of  Monongalia,  Harrison,  and  Doddridge  to 
have  been  $24,632.56,  on  account  of  which  he 
acknowledged  credit  to  the  extent  of  $21,500. 
He  also  rendered  an  account  of  recording 
fees  paid  by  him,  Including  the  cost  of  record- 
ing 17  royalties  in  Harrison  county.  Mr. 
White  thinks  the  Bramer  purchase  was  one 
of  the  17  purchases  included  In  the  item  of 
$3,108.50.  Stevenson  carried  with  him  a 
small  memorandum  book  in  which  he  noted 
the  principal  transactions  and  Incidents  of 
his  fieldwork.  This  record  partakes  largely 
of  the  nature  of  a  diary,  but  it  contains 
minutes  of  numerous  business  transactions. 
In  it  appears  the  following  entry: 

"Friday  Oct  31,  1890.  Saw  and  traded  with 
John  H,  Bramer,  200  acres,  $500.00.  1/16. 
Dinner  at  Bramer's,  Rogers  sigiied,  also  saw 


George  W.  Williams  and  Alf  W.  drove  to  J.  S, 
Pigott,  with  whom  I  got  supper  and  stayed." 

Monroe,  one  of  the  alleged  grantors,  la 
dead.  Rogers,  the  other  one,  Is  living,  and 
testified  positively  tliat  sndi  a  deed  as  Is 
claimed  by  the  plaintift  was  executed  by  him- 
self and  Monroe;  but  at  the  time  of  the 
giving  of  the  testimony  he  was  95  years  old, 
and  the  transaction  to  which  he  testified.  If 
it  ever  occurred,. took  place  nearly  21  years 
before  the  date  of  his  testimony.  His  wife 
testified  to  her  recollection  of  the  transac- 
tion, as  a  matter  of  information  from  the 
parties  thereto,  but  had  never  seen  the  deed 
nor  Joined  In  It  Both  she  and  her  husband 
say  that,  on  the  settlement  between  Monroe 
and  Rogers,  on  the  one  hand,  and  the  Bram- 
ers,  on  the  other,  and  reconveyance  of  the 
land  to  Mrs.  Bramer,  the  alleged  purchase 
money  was  taken  Into  account  and  credited. 
Rogers  was  unable  to  speak  with  certainty 
as  to  the  place  of  the  acknowledgment  of 
the  deed  or  the  ofllcer  who  took  it. 

As  to  the  real  character  of  the  conveyanc- 
es to  Monroe  and  Rogers  and  bade  to  Mrs. 
Bramer,  there  Is  conflict  in  the  evidence. 
Rogers  claims  Mrs.  Bramer  paid  nothing  for 
the  land,  and  that  her  husband  transacted 
the  business  with  him  and  Monroe  and  par- 
tially repaid  the  money  they  had  advanced 
In  discharge  of  liens.  In  other  words,  the 
substance  of  his  testimony  is  that  they  took 
the  land  upon  a  trust  and,  after  having  satis- 
fied some  of  the  liens  and  so  relieved  the 
financial  pressure,  reconveyed  the  land  to 
Mrs.  Bramer,  at  the  Instance  and  request 
of  her  husband,  who  had  in  the  meantime 
contracted  other  debts.  On  the  other  hand, 
John  H.  Bramer  and  his  sons  say  Mrs.  Bram- 
er actually  purchased  and  paid  for  the  land. 
They  exhibit  a  note  for  $410,  payable  to  the 
Merdiants'  National  Bank  of  Clarksburg,  ex- 
ecuted by  Alford  Rogers,  James  Monroe, 
and  J.  W.  Monroe,  and  stamped  as  having 
been  paid  by  Mary  E.  Bramer,  and  the  note 
of  Mary  E.  Bramer  for  $557,  payable  to  Al- 
ford Rogers  or  order.  They  fnrOier  say  she 
borrowed  $800  from  a  man  by  the  name  of 
Ramsburg,  to  secure  which  a  deed  of  trust 
was  given  on  the  land,  and  paid  It  on  the 
purchase,  but  their  testimony  as  to  the  ai>- 
plication  of  said  sum  is  largely  conjecture 
and  supposition. 

[1,  2]  Practically  all  of  the  testimony  sub- 
mitted to  the  court  on  behalf  of  the  plain- 
tiff was  excepted  to  in  detail.  Some  of  the 
exceptions  were  sustained,  but  many  of  than 
were  overruled.  Most  of  them  went  to  the 
competency  of  the  witnesses,  in  view  of  the 
death  of  parties  and  lack  of  Identification 
of  the  documentary  evidence.  It  would  be 
a  waste  of  time  to  review  all  of  the  rulings 
upon  tbeser  exceptions,  If  the  rejected  evi- 
dence treated  as  admissible  and  considered 
upon  this  appeal  is  not  sufficiently  definite, 
certain,  and  conclusive.  To  establish  the  ex- 
ecution of  a  lost  deed  or  set  up  a  lost  muni- 
ment of  title,  the  evidence  mnat  be  strong. 
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dear,  and  condnslTe  of  its  former  existence, 
its  loss,  and  its  contents.  Board  t.  Callihan, 
38  W.  Va.  209,  10  S.  E.  882;  Barley  et  aL 
V.  Byrd  et  al.,  95  Va.  316,  28  S.  E.  829; 
Thomas  t.  Rlbble,  2  Va.  Dec.  321,  24  S.  E. 
241;  Carter  ▼.  Wood,  103  Va.  68,  48  S.  B. 
653 ;  Ersklne  T.  Wilson,  20  Tez.  77 ;  Swalne 
r.  Maryott,  28  N.  J.  Eq.  589.  Tlie  following 
proposition  enunciated  In  Thomas  ▼.  RlbU% 
cited,  was  approved,  and  applied  In  Carter 
T.  Wood: 

"Where  the  issue  involves  the  exlstenoe  and 
contents  of  a  written  paper,  the  doctrine  seems 
to  be  well  founded  in  principle  that  the  greater 
the  value  of  the  instrument  the  more  conclu- 
sive should  he  the  proof  of  its  existence  and 
contents.  And,  where  the  instrument  rises  to 
the  dignity  and  importance  of  a  muniment  of 
title,  every  principle  of  public  policy  demands 
that  the  proof  of  its  former  existence,  its  loss, 
and  its  contents  should  be  strong  and  cooclu- 
sive,  before  the  courts  will  establish  a  title  by 
parol  testimony  to  property  which  the  law  re- 
quires shall  pass  only  by  deed  or  will." 

[S]  Only  one  of  the  many  documents  relief 
opon  can  be  construed  as  containing  any 
reference  to  a  deed  of  conveyance  to  Steven- 
son, and  that  is  the  deed  from  Stevenson  to 
the  Telluric  Company,  which  enumerates  sev- 
eral conveyances  to  blm,  Including  one  from 
Mary  E.  Bramer  et  al.  The  other  papers 
merely  describe  the  Interest  claimed  as  be- 
ing a  royalty.  None  of  them  say  it  bad  been 
conveyed  or  make  any  mention  of  a  deed. 
Only  one  witness,  Alford  Rogers,  a  man  over 
95  years  old,  testifying  more  than  20  years 
after  the  date  of  his  alleged  act,  claims  to 
have  seen  such  a  deed  as  is  alleged.  His 
wife  did  not  Join  him  In  It,  nor  did  she 
ever  see  it.  She  knows  only  what  she  says 
she  heard  about  it  According  to  her  testi- 
mony, Rogers  and  Monroe  did  not  get  the 
money.  It  was  paid  to  the  Bramers.  On 
this  point  her  husband  is  Indefinite.  Stev- 
enson's notebook  says  he  spent  the  night  of 
October  SI,  1890,  at  the  residence  of  J.  S. 
Pigott.  Mrs.  Rogers  says  he  stayed  at  her 
house  that  night  She  and  her  husband  are 
both  flatly  contradicted  in  several  instances 
by  the  Bramers.  I^esmnptlvely  Monroe  was 
thoroughly  cognizant  of  the  eCTect  of  the 
deeds  he  executed,  for  be  was  clerk  of  the 
county  court  of  his  county  and  frequently 
prepared  deeds.  About  four  years  after  Oc- 
tober 31,  1890,  be  and  Rogers  executed  a 
deed  conveying  the  Bramer  land  to  Mrs. 
Bramer,  with  a  covenant  of  general  war^ 
ranty,  and  without  any  exception  of  the  al- 
leged conveyance  to  Stevenson.  The  execn- 
tlon  of  the  deed  to  Mary  E.  Bramer  was  vir- 
tnally  a  settlement  of  their  dealings  with 
John  H.  Bramer.  It  occurred  in  a  compara- 
tively short  time  after  the  alleged  convey- 
ance to  Stevenson,  wherefore  that  transac- 
tion. If  It  actually  occurred,  likely  did  not 
escape  their  attention,  and  their  faUnre  to 
except  any  conveyance  to  him  is  highly  in- 
consistent wltb  the  alleged  previous  act 
An  ordinary  precaution  against  liability  on 
tile  covenant  of  warranty  would  have  been 


an  exception  of  tbe  Interest  conveyed  to 
Stevenson.  None  of  the  documents  specify 
any  deed  or  conveyance  from  Monroe  and 
Rogers.  Tbe  references  are  to  Mary  E. 
Bramer  et  al.  At  the  date  of  the  alleged 
deed  of  conveyance,  Mrs.  Bramer  had  no 
title,  and  tbe  documents  do  not  indicate  who 
tbe  other  suggested  parties  were.  A  deed 
from  her  and  ber  husband  could  not  have 
been  effective  at  that  time.  The  memoran- 
dum in  Stevenson's  notebook  makes  no  men- 
tion of  Monroe.  It  says  a  trade  was  made 
wltb  John  H.  Bramer,  and  that  Rogers  sign- 
ed, but  It  does  not  say  what  he  signed.  He 
may  have  signed  a  mere  executory  contract 
or  an  option.  He  may  have  made  a  bargain 
which  was  never  carried  into  execution.  The 
documents  In  the  form  of  memoranda  made 
by  Stevenson  giving  the  deed  books  and  pag- 
es of  the  recordation  of  tbe  muniments  of 
title  procured  by  him,  except  the  one  claimed 
to  have  been  obtained  from  Mary  E.  Bramer 
et  al.  As  to  tbe  recordation  of  it  the  mem- 
oranda all  stop  short  Hence  be  must  have 
known  the  deed,  if  any,  bad  not  been  record- 
ed. His  silence  for  13  years  casts  doubt 
upon  the  existence  of  such  a  deed.  The  sum- 
mary of  his  purchases  called  for  17  royalties 
in  Harrison  county,  costing  $3,108.50.  His 
expense  account  for  recordations  likewise 
called  for  17  royalties  in  Harrison  county. 
In  this  there  was  probably  no  charge  for  tbe 
Bramer  royalty,  since  it  was  not  recorded. 
Hence  there  must  have  been  17  without  It 
and  the  list  of  leases  and  royalties  in  that 
county  prepared  by  bbn  shows  18  royalty  In- 
terests. These  circumstances  cast  doubt  up- 
on the  question  of  payment  of  $500  on  ac- 
count of  a  royalty  in  tbe  Bramer  land, 
notwltbstandihg  the  memoranda  produced. 
There  is  evidence  tending  to  show  that  Jack- 
son, the  associate  of  Stevenson  and  White, 
held  a  lease  on  the  land  at  the  date  of  the 
alleged  execution  of  a  deed,  and  the  land  was 
incumbered  and  its  title  in  an  unsettled 
condition.  Under  these  circumstances,  Stev- 
enson may  have  paid  the  Bramers  $500  on 
some  sort  of  a  contract,  such  as  an  extension 
or  renewal  of  the  lease,  or  for  an  option  or  a 
contract  to  be  carried  into  a  deed  later,  and 
on  the  adjustment  of  matters  pertaining  to 
the  Bramer  title.  Besides,  the  contents  of 
the  alleged  instrument  are  not  shown.  No- 
body attempts  to  give  them  in  terms.  Rogers 
says  he  and  Monroe  executed  a  deed  for  "an 
out  and  out  sale  for  half  the  gas  and  half 
tbe  oil."  This  expresses  no  more  than  a 
mere  conclusion  as  to  the  legal  effect  of  the 
paper  he  says  he  executed,  and  comes  as  a 
matter  of  memory  of  a  transaction  more 
than  20  years  old.  If  a  deed  was  executed 
and  could  be  produced,  it  might  not  sustain 
this  conclusion.  Generally  the  proof  of  the 
contents  of  lost  deeds  goes  beyond  mere  mat- 
ter of  recollection.  The  parol  evidence  as  to 
contents  is  often  aided  by  possession  of  the 
lands  or  a  copy  of  the  instrument  Such 
evidence  as  is  offered  here  was  emphatlcal- 
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ly  rejected  as  being  InsufHcient  in  Board  ▼. 
Callihan,  cited. 

All  the  circumstances  considered,  and  the 
offered  evidence  treated  as  being  admissible, 
without  a  declaration  of  its  admissibility,  we 
are  of  the  opinion  that  the  requisite  degree 
of  certainty  and  concluslTeness  in  the  proof 
is  not  established,  if  all  the  evidence  tender- 
ed were  admitted.  In  view  of  this  con- 
clusion, the  remaining  questions  discussed 
need  not  be  considered. 

The  decree  complained  of  will  be  affirmed. 

LYNCH,  J.,  absent. 

(76  w.  vb.  urn 

ROSS  ▼.  KANAWHA  &  M.  RT.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  13,  1915.) 

(Syttahu*  h^  the  Court.) 

1.  Railboads  €=»355  —  License  to  Cbobs 
Under  Cars— Gratuitous  Agreement. 

Where  a  railway  company,  solely  at  the. in- 
stance and  for  the  convenience  of  persons  hav- 
ing no  connection  with  its  business,  gratui- 
tously agrees  to  separate  cars  which  it  stores 
on  its  side  tracks,  so  that  such  persons  may 
cross  the  tracks  at  a  particular  place,  a  license 
or  permission  to  cross  over  or  under  the  cars 
when  not  so  separated  is  not  thereby  given. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1:^20-1227,  1235;  Dec.  Dig.  «=> 
355.] 

2.  Railboads  €=>355  —  "Trespabseb"  —  Pxb- 
BON  Cbossino  under  Cabs. 

One  who  without  permission  crawls  under 
cars  of  a  railway  company,  left  standing  on  its 
tracks  at  a  place  not  a  public  crossing,  is  a 
mere  trespasser. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {S  1220-1227,  1235;  .Dec.  Dig.  «=» 
355. 

For  other  definitions,  see  Words  and  Phrases, 
E^rst  and  Second  Series.  Trespasser.] 

3.  Neqligbnck  «=»32— "Licensee"— Attend- 
ant RisKa 

A  person  exercising  a  privilege  which  ex- 
ists solely  for  his  own  convenience  or  benefit 
is  a  bare  licensee  subject  to  all  attendant  risks. 

[BM.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {{  42-44 ;  Dec.  Dig.  «=>32. 

For  other  definitions,  see  Words  and  Phrases, 
Elrst  and  Second  Series,  Licensee.] 

4.  Railboads  ^=9300— Dxttt  to  Tbeat  Place 
AS  Public  Cbossino  —  Invitation  ob 
Right. 

In  order  to  impose  on  a  railway  company 
the  duty  to  treat  a  place  os  a  public  crossing, 
those  who  use  it  as  a  crossing  must  do  so  under 
legal  right  or  at  the  invitation  of  the  company. 
Mere  license  or  permission  to  cross  the  tracks 
of  a  railway  company  is  not  equivalent  to  an 
invitation. 

[Ed.  Note'. — For  other  cases,  see  Railroads, 
Cent  Dig.  §  955;  Dec.  Dig.  <^=300,] 

Error  to  Circuit  Court,   Fayette   County. 

Action  by  Cbloe  Ross,  who  sues,  etc., 
against  the  Kanawha  &  Michigan  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed,  and  new 
trial  awarded. 


W.  N.  King  and  Leroy  Allebadi,  both  of 
Charleston,  for  plaintiff  in  error.  Dillon  & 
Nuckolls,  of  Fayettevllle,  for  defendant  In 
error. 

ROBINSON,  P.  In  this  case  the  plaintiff 
Is  a  little  girl,  twelve  years  old  at  the  time 
of  her  Injury,  suing  for  the  recovery  of  dam- 
ages from  a  railway  company  because  of  the 
loss  of  her  right  leg.  From  a  Judgment  in 
her  favor  the  railway  company  brings  error. 

Plaintiff  lived  in  a  mining  village  which 
was  made  up  of  the  plant,  store,  dwellings, 
and  club  house  of  the  coal  company  there 
operating.  She  was  the  daughter  of  an  em- 
ployee of  the  coal  company,  living  in  one  of 
the  dwellings.  The  coal  operation,  store, 
and  dwellings  were  on  one  side  of  the  rail- 
way, the  club  house  on  the  other.  The  latter, 
living  quarters  for  the  coal  company  officials 
and  others,  was  almost  directly  opposite  the 
store.  Through  the  village  the  railway  com- 
pany maintained  five  tracks,  a  main  line 
with  two  tracks  on  each  side  of  the  same. 
The  side  tracks  were  largely  used  for  storing 
cars  needed  in  the  transportation  of  coal 
from  the  several  mines  in  the  vicinity.  In 
going  to  the  club  bouse  from  the  main  part 
of  the  village,  It  was  of  course  more  conven- 
ient to  go  directly  across  these  tracks  than 
to  use  a  public  crossing  located  several  hun- 
dred yards  above.  On  the  day  plaintiff  was 
injured,  sbe  had  been  to  the  club  house  to  de- 
liver milk  which  her  parents  sold  there.  On 
her  way  from  her  home  to  the  club  house  sbe 
found  cars  standing  on  the  side  tracks,  with 
no  openings  between  them,  as  was  usually 
the  case,  and  crawled  under  them,  or  between 
them  at  the  couplings.  She  had  begun  to  re- 
turn the  same  way  when  the  long  string  of 
cars  standing  on  the  track  nearest  the  club 
house,  under  couplings  of  which  she  was 
crawling,  was  started  by  an  engine  attached 
thereto  at  a  distance  so  far  she  could  not 
have  seen  It  Just  as  the  cars  were  about 
to  be  moved,  a  train  man  who  was  standing 
on  the  other  side  from  that  whence  she  came, 
noticed  her  and  told  her  to  get  back.  It  was 
too  late.  Before  she  could  return,  the  wheels 
crushed  her  leg  so  that  it  was  necessary  to 
amputate  the  same. 

Out  of  convenience  it  was  nsual  for  per- 
sons to  travfel  directly  across  the  tracks  be- 
tween the  store  and  the  club  house,  going 
over  or  under  the  cars  whenever  the  side 
tracks  were  blocked  by  them.  The  little  girl 
had  frequently  gone  over  there  In  her  duty  ^ 
of  delivering  milk.  The  general  superintend- 
ent of  the  railway  company  had  gratuitously 
agreed  with  the  superintendent  of  the  coal 
company  to  keep  the  way  open  for  the  con- 
venience of  the  coal  company  and  its  employ- 
ees by  separating  the  cars  when  they  were 
left  on  the  side  tracks.  But  this  agreement 
was  neglected  and  had  not  been  well  fulfilled     j 

[1]  The  theory  of  plaintiff's  counsel,  em- 
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iiodled  In  tbe  main  instruction  given  to  the 
Jury  on  behalf  of  plalntifC,  1b  that  by  reason 
of  the  agreement  of  the  railway  company  to 
8^)arate  the  cars,  plaintifr  was  not  a  tres- 
passer but  a  licensee,  and  that  therefore  de- 
fendant owed  her  the  duty  of  reasonable 
care.  Upon  a  true  view  of  the  facts  proved 
this  instruction  was  inapplicable,  misleading, 
and  erroneous.  It  as  much  as  told  the  Jury 
that  an  agreement  to  separate  the  cars  gave 
plaintiff  license  to  crawl  under  the  cars  if 
they  were  not  separated.  The  agreement 
gave  plaintiff  no  such  license. 

Plaintiff  proved  only  that  by  consent  of 
the  railway  company  she  had  permission  to 
cross  when  the  cars  were  separated.  No 
other  license  was  granted  to  any  one.  There 
is  not  a  word  in  the  case  implying  that  the 
railway  company  consented  with  the  coal 
company  that  agents  and  servants  of  the  lat- 
ter might  climb  over  or  crawl  under  the  cars 
in  case  the  railway  company  failed  to  sepa- 
rate them.  Indeed  it  Is  Inconceivable  that 
any  official  connected  with  the  railway  com- 
pany would  consent  to  such  a  thing.  Clearly 
the  failure  of  tbe  railway  company  to  sepa- 
rate the  cars  did  not  give  any  one  a  more 
extended  license  than  that  which  was  actual- 
ly granted.  That  license,  as  we  have  said, 
was  only  to  cross  the  tracks  between  sepa- 
rated cars. 

It  must  be  noticed  that  tbe  duty  of  a  rail- 
way company  at  a  public  crossing  is  not  in- 
volved in  this  case.  If  that  were  so,  the  case 
might  be  different.  It  is  not  even  contended 
that  tbe  crossing  was  a  public  one.  The  evi- 
dence is  too  clear  that  it  was  not  The  rail- 
way company  had  refused  to  establish  a  pub- 
lic crossing  at  the  place.  Thereafter,  at  the 
insistence  of  the  coal  company,  wholly  for 
the  benefit  and  convenience  of  tiie  coal  com- 
pany and  its  employees,  the  railway  company 
consented  merely  to  separate  tbe  cars  when 
placed  on  tbe  side  traclts,  so  that  persons 
could  pass  between  them.  This  consent  in  no 
way  related  to  any  benefit  or  advantage 
to  tbe  railway  company.  It  had  no  station 
at  the  place.  In  any  view  the  evidence  es- 
tablishes nothing  else  than  a  mere  permis- 
sion by  the  railway  company  that  persons 
might,  without  invitation  on  its  part,  cross 
the  side  tracks  from  the  store  to  the  club 
house  between  ca1«  to  be  separated  thereon. 
We  confess  having  tried  to  reason  more  than 
this  out  of  the  facts  and  circumstances  prov- 
ed.   But  that  can  not  be  done. 

[2]  It  is  dear  that  this  litUe  girl  in  do- 
ing that  which  brought  her  injury  was  a 
mere  trespasser.  She  had  no  permission  or 
license  to  crawl  under  or  between  the  cars. 
Defendant  owed  her  only  the  duty  that  rail- 
way companies  owe  to  trespassers.  Even  to 
trespasserti,  under  some  circumstances,  a  rail- 
way company  owes  duty  not  to  injure.  If 
the  train  men  knew,  or  in  reason  should  have 
known,  that  plaintiff  was  on  the  trade  under 
or  between  the  cars,  it  was  certainly  action- 


able negligence  for  them  to  move  the  cars 
while  she  was  in  such  position.  Whether  the 
case  warranted  a  submission  to  tbe  Jury  on 
any  theory  of  duty  to  a  child  trespasser  we 
need  not  say.  It  was  not  so  submitted.  As 
the  case  must  be  remanded  for  new  trial,  in 
which  the  evidence  may  be  different,  we  do 
not  think  it  necessary  to  speak  further  in 
this  particular.  Though  it  may  have  been 
error  to  overrule  defendant's  motion  to  ex- 
clude plaintiff's  evidence,  defendant  offering 
none,  still  we  do  not  have  the  case  on  demur- 
rer to  the  evidence  calling  for  final  Judgment 
here.  Nor  can  we  see  clearly  that  plaintiff 
may  not  make  a  better  case  on  another  trial. 
Notwithstanding  conflict  in  our  decisions,  the 
proper  practice  is  to  award  new  trial  in  such 
casa  Hoylman  v.  Railway  Co.,  65  W.  Va. 
264,  64  S.  E.  536,  22  U  B.  A.  (N.  S.)  741,  17 
Ann.  Cas.  1149. 

[3]  Even  if  the  agreement  proved  could 
be  construed  to  ■  have  licensed  plaintiff  to 
climb  over  or  crawl  under  the  cars  when  not 
separated,  or  if  plaintiff  had  been  crossing 
between  separated  cars  when  she  was  Injur- 
ed, in  neither  case  would  she  have  been  such 
a  protected  licensee  as  the  instruction  tend- 
ed to  mislead  the  Jury  to  believe  she  was. 
She  would  have  been  only  a  bare  licensee, 
subject  to  the  risks  which  pertained  to  the 
exerdse  of  tbe  license.  For  she  was  there 
wholly  for  her  own  business  or  convenience. 
Her  being  there  was  not  by  Invitation  of  the 
railway  company.  In  a  legal  sense,  the  rail- 
way company  had  nothing  to  do  with  her  be- 
ing there,  except  to  permit  it 

"A  case  of  invitation  exists  where  one  goes 
upon  premises  for  the  common  interest  or  mu- 
tual advantage  of  both  parties,  but  if  such 
privilege  exists  for  the  mere  pleasure  and  l)ene- 
fit  of  the  party  exercising  it  there  is  simply  a 
case  of  license."     1  Kinkead  on  Torts,  {  318. 

"A  mere  naked  license  or  permission  to  enter 
the  premises  will  not  create  a  duty  in  favor  of 
the  person  entering,  or  impose  npon  the  owner 
or  tenant  who  grants  the  license  an  obligation 
to  provide  against  dangers  or  accidents  which 
may  arise  out  of  the  existing  condition  of  the 
premises ;  for  the  licensee  goes  upon  the  prem- 
ises subject  to  all  the  dangers  attending  his 
going;  and  so  enjoys  the  license  subject  to  its' 
concomitant  periU."  Buswell  on  Personal  In- 
juries, f  79. 

True,  our  cases  bold  that  a  railway  com- 
pany owes,  under  certain  circumstances,  the 
duty  of  reasonable  care  to  a  young  child  on 
or  in  dangerous  proximity  to  its  tracks.  But 
when  there  is  such  duty,  It  can  not  arise  out 
of  some  bare  license  the  child  may  have. 
It  rests  on  other  grounds,  and  is  determin- 
able by  tbe  particular  facts  and  circumstanc- 
es. Tet  the  instruction  in  this  case  gave 
great  force  to  a  license  which,  if  the  same 
had  been  applicable,  was  only  a  bare  license 
on  which  could  be  based  no  right  of  recovery 
for  failure  to  exercise  ordinary  care.  Tbe 
Instruction  contained  a  most  erroneous  and 
prejudidal  theory.  The  real  question  pre- 
sented in  the  case  as  made  was  whether  un- 
der the  facts  and  drcumstances  appearing 
the  railway  company  owed  duty  to  the  child 
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as  a  treepasser  aa  the  tracks  and  bad  failed  | 
to  fulfill  the  duty.    Properly  the  case  could 
only  be  tested  <«  this  theory. 

[4]  Counsel  for  plalntitr  contend  that 
though  the  crossing  was  not  a  public  one,  yet 
it  was  one  where  the  railway  company  owed 
the  same  duty  of  care  that  pertains  to  a 
public  crossing.  We  readily  see  that  this 
proposition  ignores  the  fact  that  only  a  bare 
permission  to  cross  between  separated  cars 
bad  been  given.  But  suppose,  as  plaintiff's 
counsel  Infer,  that  the  consent  granted  em- 
braced permission  that  persons  might  cross 
the  tracks  though  the  cars  were  not  separat- 
ed; still  that  would  not  make  the  place  a 
crossing  entailing  the  same  duty  on  the  rail- 
way company  as  at  a  pubUc  one.  A  bare 
permission,  not  an  invitation  or  legal  right, 
existed.  That  the  railway  company  allowed 
people  to  cross  did  not  put  on  it  public  cross- 
ing duty.  The  mere  naked  license  or  per- 
mission relied  on  in  this  .case  will  not  do 
that  "Although  the  place  is  used  repeatedly 
and  frequently  as  a  crossing  with  the  mere 
silent  acquiescence  of  the  company,  or  with 
the  knowledge  and  simply  passive  permission 
of  the  company,  it  would  seem  that  the  trav- 
eler who  uses  it  is  at  most  a  bare  licensee, 
who  takes  his  license  with  all  its  concomitant 
risks  and  perils,  and  as  a  general  rule,  the 
company  owes  him  no  duty  greater  than  that 
which  is  due  to  a  trespasser.  In  order  to 
impose  upon  the  company  the  duty  to  treat 
a  place  as  a  public-  crossing,  those  who  use 
the  place  as  a  crossing  must  either  have  a 
legal  right  to  so  use  it,  or  must  use  it  at  the 
invitation  of  the  company,  and  neither  suf- 
ferance, nor  permission,  nor  passive  acquies- 
cence is  equivalent  to  an  invitation."  3  El- 
liott on  Railroads,  §  1154.  That  a  railway 
company  does  not  owe  public  crossing  duty  to 
a  bare  licensee  or  trespasser  on  its  tracks, 
has  long  been  settled  in  this  jurisdiction. 
Bralley  v.  Railway  Co.,  66  W.  Va.  462,  66  S. 
B.  653;  Melton  v.  Railway  Co.,  64  W.  Va. 
168,  61  S.  E.  39;  Huff  v.  RaUway  Co.,  48  W. 
Va.  45,  35  S.  E.  866;  Spicer  v.  RaUway  Co., 
34  W.  Va.  514,  12  S.  E.  553,  11  L.  R.  A.  385. 

We  do  not  deem  it  essential  to  take  up  oth- 
er matters  submitted  in  argument  The  Judg- 
ment wiU  be  reversed,  the  verdict  set  aside, 
and  a  new  trial  awarded. 

LYNCH,  X,  absent 

0«  W.  Va.  174) 
CHAMBERS  v.  SIMMONS.     (No.  2710.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  13,  1915.) 

(SyUahua  hv  the  Court.) 

1.  Minks  and  Minebai.8  ^=>54  —  Cortbaoi 
Bight  to  Seij,  ob  Buy  Oil  Pbopebtt  — 
Time  IiIMit. 

A  contract  between  the  owner  ahd  another 
authorizing  the  latter  to  sell  on  commission,  or 
to  buy  certain  oil  property  at  a  stipulated  price 
until  a  well  then  drilling  should  be  "driileo  in" 


and  "completed,"  and  which  provision  was  man- 
ifestly intended  to  protect  the  owner  from  de- 
preciation in  the  event  of  a  "dry  hole,"  or  loss 
from  appreciation  in  the  value  of  his  property  if 
such  drilling  weU  should  come  in  a  good  well, 
is  limited  to  the  time  between  the  date  of  the 
contract  and  the  time  immediately  before  the 
drilling  in  and  completion  of  such  well  into  and 
through  an  the  oil  or  gas  bearing  sands  in  the 
vicinity  of  the  well,  aa  contemplated  by  the  par- 
ties. 

[Ed.  Note. — ^For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  gi  149-152;  Dec.  Dig.  «=> 
54.] 

2.  Mines  and  Minerals  «=>S4— On.  Weix— 
Agency  or  Option  Contbact  —  "Dbiujid 

IN  "— '  'CoMPLETBn." 

The  words  "drilled  in"  and  "completed,"  as 
applied  to  such  oil  well  then  being  drilled,  and 
referred  to  in  such  agency  or  opUon  contract, 
are  used  synonymously  and  mean  one  and  the 
same  thing,  namely,  drilled  in  and  completed 
through  such  oil  or  gas  bearing  sands. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  Si  149-152;  Dec.  Dig.  <S=s> 
54. 

For  ottier  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Complete.] 

3.  Mines  and  Minebals  «=354— Oil  Pbofxb- 
TY  —  Agency  ob  Option  Contbact  —  Con- 

8TB0CTION. 

The  time  limit  of  such  a  contract  cannot  be 
controlled  by  the  contract  between  the  owner 
of  such  well  and  the  drilling  contractors,  not 
referred  to  therein,  nor  made  with  reference 
thereto,  as  to  what  was  meant  by  the  words 
"drilled  in,"  or  "completed,"  employed  in  such 
agency  or  option  contract 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {§  149-12^;  Dec.  Dig.  ^=> 
54.] 

4.  Bbokebs  «=>86— -Couvission— Sale  07  Oil. 
Pbopbbty— Sufficiency  of  Evidence. 

In  this  case  the  evidence  does  not  support 
the  allegation  of  the  declaration  that  plaintiff 
sold  or  procured  purchaser^  for  the  property 
within  the  time  and  upon  the  terms  specified  in 
his  contract  of  agency,  and  entitling  him  to  the 
compensation  provided  for  therein. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  §S  116-120;  Dec.  Dig.  «=>86.] 

6.  Bbokebs   ®=>50  —  Coicmission  —  Pebforu- 

ANCD— Time  Limit. 

Where  as  in  this  case  the  agency  contract  to 
sell  real  estate  is  limited  to  a  certain  time,  or  to 
a  certain  event  the  contract  must  be  performed 
within  the  time  specified,  unless  waived,  or  the 
contract  extended  by  the  owner,  to  entitle  the 
agent  to  the  compensation  stipulated,  or  to  aa; 
compensation. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {  68 ;  Dec.  Dig.  «s>SO.] 

6.  Bbokebs  ^=986  —  CoumssioN  —  Pebfork- 
ANCE  Within  Tnis  Limit— Sufficienct  or 
Evidence. 

In  this  case  the  facts  proven  do  not  show 
waiver  of  the  time  or  extension  of  the  contract 
of  agency,  or  interference  by  the  owner  of  the 
property,  the  subject  of  the  agency. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  K  116-120;  Dec.  Dig.  «s>8a] 

7.  Bbokebs  €=950  —  Commission  —  Pebforh- 
ANCB— Time  Limit. 

Nor  do  the  pleadings  and  proofs  in  this  case 
make  out  a  case  falling  within  the  rules  of 
Reynolds  v.  Tompkins,  23  W.  Va.  229,  and  Ice  v. 
Maxwell,  61  W.  Va.  9,  55  S.  B.  899. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  {  68;    Dec.  Dig.  «=>50.] 
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Brror  to  Olrcalt  Conrt,  Wood  Coanty. 

Action  by  Okey  J.  Ctaambera  against  B.  J. 
SixamoDB.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

V.  B.  Archer  and  Ii.  N.  Tav«incr,  both 
of  Parkersburg,  and  Thos.  P.  Ryan,  of  Spen- 
cer, fOr  plaintiff  In  error.  Pendleton,  Math- 
ews &  Bell,  of  GrantsrlUe,  and  Van  Winkle 
&  Ambler  and  W.  H.  Wolfe,  all  of  Parkers- 
bnrg,  for  defendant  In  error. 

AflliLER,  J.  In  assumpsit  the  declaration 
contains  a  special  count,  and  certain  common 
counts  for  labor  .performed,  money  had  and 
received,  money  due  on  account  stated,  and 
damages  for  breaches  of  defendant's  agree- 
ment pleaded  In  the  special  count 

The  1)111  of  particulars,  demanded  by  de- 
fendant, consists  of  two  items,  the  first,  to 
10%  of  $125,000.00,  commissions  on  sale  of 
royalty  oil  and  gas  interests  In  lands  situat- 
ed in  Boane  County,  West  Virginia,  $12,500.- 
00;  second,  to  difference  between  the  price 
at  which  defendant  sold  said  Interests  to  H. 
C.  Woodyard  and  others  and  the  price  at 
which  plaintiff  could  and  would  have  sold 
and  was  entitled  to  sell  the  same  under  his 
contract  with  defendant,  $30,000.00,  total 
$42,500.00. 

Hie  two  contracts  pleaded  as  one  In  the 
special  count  are  each  dated  January  23, 
1913.  The  first  is  designated  by  plaintiff's 
counsel  as  the  agency  contract;  the  second, 
as  the  option  contract  By  the  first,  defend- 
ant agreed  with  plaintiff,  that  In  considera- 
tion of  one  dollar  acknowledged  as  paid, 
"and  the  further  consideration  of  the  said 
Chambers  selling  or  trying  to  sell  certain  Oil 
and  Gas  Interests  *  *  *  as  set  out  and 
listed"  in  schedules  attached  thereto,  and 
made  a  part  of  the  contract,  "for  the  sum 
of  One  EPundred  and  Twenty-Five  Thtou- 
sand  Dollars  •  •  'at  least  Twenty-Five 
Thousand  Dollars  of  which  Is  to  be  paid  In 
cash,  should  a  sale  be  made  and  the  remain- 
der to  be  agreed  upon  with  the  consent  of  the 
said  H.  J.  Simmons,  the  said  O.  J.  Chambers 
it  to  have  untU  the  completion  of  the  Cross 
Wen  yo.  1  to  sM  said  holdings  a*  above  set 
out,"  By  the  second  contract,  and  for  the 
like  consideration  of  one  dollar,  acknowledg- 
ed as  paid,  "and  the  further  consideration  of 
the  said"  plaintiff  "seOino  or  helping  to  sell 
the  royalties  and  oil  and  gas  rights"  afore- 
said "the  said  Chambers  is  to  have  an  option 
on  all  said  properties  hereto  attached  for  the 
period  of  time  until  the  Cross  Well  No.  1, 
now  drttUno  it  drilled  in  and  completed, 
•  •  •  at  the  price  of  One  Hundred  and 
Twaity-Flve  Thousand  Dollars,  and  In  case 
a  sale  Is  made  the  said  Chambers  Is  to  have 
10%  for  making  said  sale  for  Ms  tervicet, 
and  all  over  the  above  amount." 

He  words  italicized  are  especially  empha- 
sized by  counsel  in  their  briefs  and  oral  ar- 
guments, as  characterizing  and  controlling 
Uie  omstractlon  of  the  contracts.    The  first, 


or  agency  contract,  provides  for  no  compen- 
sation to  Chambers;  but  the  second  con- 
tract, which  in  terms  purports  an  option  to 
plaintiff  to  bny  the  property  within  the  stip- 
ulated period,  contains,  as  we  see,  the  provi- 
sion that  "In  case  a  sale  Is  made  the  said 
Chambers  Is  to  have  10%  for  making  said 
sale  for  his  services,  and  all  over  the  above 
amount" 

As  noted,  the  declaration  pleads  these  con- 
tracts as  one,  and  as  together  constituting 
the  whole  contract  between  the  parties. 
Nothing  is  ideaded  or  claimed  by  way  of 
damages  for  breach  of  the  option  contract  to 
buy.,  Both  are  ideaded  as  one  for  damages 
for  alleged  breaches  of  defendant  to  pay 
plaintiff  the  commissions  provided  and  stipu- 
lated in  the  second  contract,  for  "selling  or 
helping  to  sell,"  or  "felling  or  trying  to  tell" 
stipulated  in  the  first,  and  within  the  time 
stipulated  In  both  contracts,  namely,  on  or 
before  the  completion  of  said  Cross  Well 
No.  1. 

So  averring  the  contract,  and  as  showing 
performance  by  him,  and  bis  right  to  recov- 
er according  to  the  terms  thereof,  plaintiff 
In  his  said  special  count  further  avers,  that 
after  much  labor  and  expense  and  careful 
attention  to  details,  etc.,  he  "did  secure  pur- 
chasers for  said  property  •  .  •  •  who 
were  amply  able  finandally  to  purchase  and 
pay  for  said  property  •  »  •  within  the 
jierlod  of  time  •  •  •  provided  in  said 
agreement,  to-wit,  •  •  «  before  said 
Cross  Well  No.  1,  then  drilling  as  aforesaid, 
was  drilled  In,  to-wlt,  completed,"  and  that 
"said  purchasers  were  ready  and  willing  to 
accept  and  take  a  conveyance  of  the  said 
property  •  •  *  and  pay  the  purchase 
price  therefor,  •  •  *  and  would  have 
purchased"  the  same  "within  the  time  sped- 
fled  and  provided  in  said  agreemient  •  *  • 
before  the  said  defendant  wrongfully  sold" 
the  same. 

And  by  way  of  assigning  breaches  of  the 
contract  by  defendant,  it  is  further  averred 
"that  »  •  •  defendant  did  not  or  would 
not  perform  the  said  agreement  •  •  • 
but  craftily  and  subtly  deceived  *  •  • 
plaintiff,"  and  "within  the  time  mentioned 
*  •  *  to-wit,  between  January  23,  1013, 
and  when  said  Cross  Well  No.  1  was  drilled 
in,  to-wit,  completed,"  and  "before"  the  same 
"was  drilled  in  and  completed.  In  violation 
of  his  said  agreement,  and  without  the 
knowledge  or  consent  of  plaintiff,  proceeded 
himself  to  make  sale  of  the  said"  property 
"to  the  same  i)artleB  that  the  plaintiff  bad 
induced  to  become  purchasers"  thereof,  at 
the  price  stipulated  in  said  contract,  "and  did 
not  nor  would  not  permit  or  suffer  the  said 
plaintiff  to  proceed  to  complete  a  sale  of 
said  property,"  and  whereby  plaintiff  was 
then  and  thereby  prevented  from  further  per- 
formance of  the  contract  on  his  part,  and 
whereby  he  "has  lost  and  been  deprived  of 
the  profits  and  the  percentage  for  making 
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said  sale  and  for  bis  serried  In  and  about 
the  performance  of  bis  part  of  the  said  agree- 
ment, to-wlt,  for  helping  to  sell,  •  •  • 
for  trying  to  sell,  *  *  •  for  selling  the 
said  property." 

On  the  trial,  on  the  Issues  Joined  on  the 
plea  of  nonassnmpsit,  the  verdict  of  tbe 
jury  was  for  defendant,  and  from  the  Judg- 
ment of  nil  capiat  thereon,  plaintiff  obtained 
the  present  writ  of  error. 

The  questions  presented  for  decision  by 
the  pleadings  and  proofs,  and  by  the  numer- 
ous assignments  of  error,  involving  instruc- 
tions to  tbe  Jury,  given  and  refused,  and 
tbe  motion  of  the  plaintiff  for  a  new  trial, 
overruled,  and  tbe  Judgment  of  nil  capiat 
against  him,  are:  (1)  When  was  Cross  Well 
No.  1,  drilled  in  and  completed,  within  the 
meaning  and  intendment  of  tbe  parties  to 
the  contract?  (2)  Did  plaintiff  In  fact,  as 
alleged,  sell  or  procure  purchasers  for  the 
property  stipulated  in  bis  contract,  by  con- 
tract binding  them  to  buy  upon  the  terms  and 
within  the  period  stipulated  In  bis  contract? 

(3)  Did  defendant  in  any  way,  as  alleged. 
Interfere  with  plaintiff  in  completing  a  sale 
of  said  property,  within  the  time  stipulated, 
and  thereby  prevent  him  from  closing  up 
said  sale  and  earning  the  commission  or 
compensation    stipulated    in    tbe    contract? 

(4)  Did  defendant,  either  within  the  time 
stipulated,  or  afterwards,  waive  the  time,  or 
extend  the  agreement,  and  thereby,  or  by 
accepting  the  previous  services  of  plaintiff  in 
trying  to  sell,  or  in  discovering  and  propos- 
ing prospective  purchasers  of  the  property, 
to  whom  defendant  afterwards  made  sale 
thereof,  upon  the  same  or  different  terms, 
render  himself  legally  liable  to  plaintiff  for 
the  comi)ensatiou  stipulated,  or  for  any  com- 
pensation for  Ills  services? 

[1]  On  tbe  first  question,  it  is  fully  prov- 
en, and  not  controverted,  that  Cross  Well  No. 
1,  wtiich  the  contracts  pleaded  state  was 
then  drilling,  was  drilled  Into  and  completed 
through  all  the  oil  and  gas  bearing  sands 
known  to  exist  in  the  neighborhood  of  that 
well,  on  or  before  January  30,  1913.  The 
witness  Nubfer,  contractor  who  drilled  the 
well,  says,  "We  have  it  recorded,  completed 
January  30th,  1013,  but  it  was  completed 
tbe  night  before  •  •  ♦  along  close  to 
midnight"  And  numerous  other  witnesses. 
Interested  in  the  well,  and  In  other  territory 
in  the  vicinity  thereof,  also  present,  swear 
to  the  same  fact.  And  it  is  a  conceded  fact 
that  all  the  sands  penetrated  were  barren  of 
oil  or  gas,  or  in  tbe  vernacular  of  the  oil 
fraternity,  that  the  well  was  a  "dry  hole." 
The  contract  does  not  in  terms  define  when 
tbe  Cross  Well  should  be  regarded  as  drilled 
in  or  completed.  But  we  know  from  Its  pro- 
visions and  from  its  manifest  purposes  and 
objects  that  this  provision  was  intended  to 
protect  tbe  owner  against  depreciation  due 
to  the  possibility  of  a  dry  bole,  or  loss  in 


the  event  tbe  well  should  turn  out  to  be  a 
good  well  and  to  greatly  enhance  the  value 
of  the  property  over  tbe  price  stipulated  in 
the  contract  The  parties  could  have  had 
no  other  purpose  In  putting  tills  provision 
Into  the  contract  Moreover,  what  they  both 
said  and  did  before  and  after  the  making 
of  the  contract,  and  in  the  effort  to  sell  tbe 
property,  shows  clearly  that  such  was  the 
purpose  of  the  provisions  as  to  time. 

Plaintiff  went  the  next  day  to  Charleston, 
where  he  saw  McDermott  Elkins  and  Wood- 
yard,  the  purchasers,  and  others,  and  began 
his  negotiations  with  them.  He  admits  be 
represented  to  them  that  tbe  Cross  Well  No. 
1  was  drilling,  and  that  it  was  necessary 
for  him  to  close  or  make  sale  before  that 
well  came  in,  for  if  it  came  in  a  good  well, 
the  price  would  be  more,  and  If  dry  the  price 
would  be  depreciated.  He  admits  that  at 
the  time  of  the  contract  defendant  told  him 
he  had  offered  tbe  property  through  C.  W. 
Swisher  and  H.  0.  Woodyard,  both  of  whom 
were  then  in  Charleston,  and  that  he  was 
told  to  see  them,  and  that  be  wanted  him, 
the  plaintiff,  "to  go  and  sell  this  property 
before  Cross  No.  1  well  was  drilled  Into  the 
berea  grit  sand."  Chambers  admits  he  told 
McDermott,  and  McDermott  swears  that 
Chambers  told  him,  that  he  must  make  tbe 
sale  before  tbe  Cross  Well  was  drilled  in, 
and  McDermott  swears  that  Chambers  want- 
ed him  to  agree  to  take  tbe  property  and 
make  deposit  of  the  cash  payment  l>efore 
that  time.  Wherefore,  conceding  ambiguity 
in  the  contract  on  this  question,  the  par- 
ties are  concluded  by  their  acts  and  con- 
duct as  to  what  was  meant  by  a  completed 
well.  Smith  v.  South  Fenn  Oil  Co.,  59  W. 
Va.  205,  53  S.  E.  152;  Hays  ▼.  Forest  OU 
Co.,  213  Pa.  556,  62  Atl.  1072;  Glasgow  v. 
Chartiers  Co.,  152  Pa.  48,  25  Atl.  232 ;  Ar- 
cher on  Oil  and  Gas,  p.  320. 

[2]  But  counsel  for  plaintiff  reply  that  one 
of  the  contracts  says  "completed,"  and  tliat 
the  other  uses  the  words,  "drilled  in  and 
completed,"  and  that  In  construing  contracts 
every  word  must  be  given  some  meaning; 
that  a  distinction  should  be.  made  between 
"drilled  in"  and  "completed,"  and  we  are 
referred  to  the  deflnltioqs  of  these  words  by 
lexicographers.  When  we  look  to  the  mani- 
fest purpose  of  these  provisions,  as  disclosed 
not  only  by  tbe  contracts  themselves,  but 
from  the  acts,  conduct  and  language  of  the 
parties,  in  an  effort  to  execute  the  contract 
we  can  get  little  light  from  the  technical 
deilnitions  of  the  words  employed.  "Com- 
pleted" may  mean  "drilled  In"  and  "drilled 
in"  may  mean  "completed,"  and  It  is  mani- 
fest from  the  record  that  they  were  used 
synonymously  by  the  parties  to  this  contract, 
and  what  the  parties  meant  by  them  is  made 
clear  by  the  purposes  of  these  provisions.  It 
would  be  difficult  to  determine  how  a  well, 
a  "dry  hole,"  drilled  through  all  the  sands, 
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could  be  otherwise  completed  after  It  bad 
been  drilled  Into  and  through  all  sands,  and 
fonnd  to  be  a  "dry  hole." 

[3]  It  Is  furthermore  contended  that  the 
contract  involved  here  must  be  construed 
with  reference  to  the  contract  between  the 
Fisher  Oil  Company,  owners  of  Cross  Well 
Ko.  1,  and  Nuhfer  Brothers,  the  drilling 
contractors,  and  which  contains  certain  pro- 
visions for  plugging  the  well,  pnlllng  the 
casing,  in  certain  contingencies,  in  fulfillment 
thereof,  or  the  completion  of  the  well  with- 
in the  meaning  of  that  contract  But  upon 
what  principle  can  we  say  that  that  con- 
tract controls  In  any  way  the  contract  for 
the  selling  of  the  properly  Involved  here? 
The  former  is  not  even  referred  to  in  the 
latter.  The  parties  here  were  not  parties  to 
that  contract,  so  far,  at  least,  as  the  record 
shows;  nor  is  it  shown  that  they  or  either 
of  them  bad  any  knowledge  of  its  contents. 
The  fact  is  in  evidence  that  Kuhfer  Brothers 
did  not  pull  the  casing  until  after  this  suit 
was  brought.  Parties  to  one  contract  can- 
not thus  be  affected  by  the  contracts  or  deal- 
ing between  others,  characterized  as  res  in- 
ter alios  acta.  Eastbum  v.  Norfolk,  etc.,  R. 
Co.,  34  W.  Va.  681,  12  S.  E.  819;  Repass  v. 
Richmond,  09  Va.  508,  39  S.  E.  160.  Other 
cases  cited  in  5  Ency.  Dig.  Va.  &  W.  Va. 
Kepts.  802. 

For  the  foregoing  reasons  we  see  no  error 
In  defendant's  instruction  "M,"  given;  say- 
ing that  if  the  Jury  "believe  •  •  •  that 
the  Cross  Well  No.  1  on  the  30th  day  of 
January,  1913,  had  been  drilled  through,  and 
below  all  of  the  sands  in  which  oil  or  gas  Is 
found  in  the  same  oil  and  gas  fields  or  terri- 
tory, in  or  near  which  the  said  Cross  Well 
No.  1  was  and  is  located,  then  the  said  well 
was  a  completed  well,  aa  contemplated  by 
the  terms  of  the  contracts  described  in  the 
plalntlfTs   declaration." 

[4]  On  the  second  question:  Did  plaintiff 
sell  or  procure  purchasers  for  the  property, 
as  alleged?  While  the  declaration  alleges 
performance  of  the  contract  by  plaintiff,  and 
that  he  did  so  within  the  time  stipulated  In 
the  contract,  the  exact  date  when  it  is  claim- 
ed the  sale  was  so  made  or  purchasers  pro- 
cared.  Is  not  alleged.  WhUe  the  pleading  is 
sufficient  to  admit  the  evidence,  that  such 
sale  was  made  and  purchasers  procured 
within  the  time  specified,  It  was  necessary 
for  plaintiff  to  prove,  according  to  our  views 
expressed  on  the  first  question,  that  this 
was  done  on  or  before  January  80,  1913,  the 
date  of  the  actual  drilling  in  and  comple- 
tion of  Cross  Well  No.  1.  This  fact  his  own 
and  the  evidence  of  bis  other  witnesses 
wbolly  fails  to  establish ;  nor  is  it  proven  by 
the  evidence  of  defendant's  witnesses.  In- 
deed plaintiff  does  not  pretend  to  have  made 
any  such  sale  or  procured  purchasers  for 
the  property  on  or  before  January  30,  1913. 
The  purchasers  named  by  him  are  Senator 
Joseph  McDermott,  Senator  Davis  Elkins, 
and  CoL  Richard  Elkins.    He  puts  these  par- 


ties all  upon  the  stand  as  witnesses  In  bis 
endeavor  to  support  bis  case.  He  is  shown 
to  have  had  his  principal  negotiations  with 
McDermott,  to  whom  be  was  referred,  as  a 
representative  of  the  others.  These  witness- 
es all  deny  in  positive  terms,  that  they  or 
either  of  them  ever  made  any  contract  with 
plaintiff,  or  with  anybody  else,  to  purchase 
the  property  offered  by  plaintiff  on  or  before 
January  30,  1913.  The  whole  of  plaintiff's 
contention  is  that  at  Charleston,  in  McDer- 
mott's  room  at  the  hotel,  he  "was  trying  to 
force  a  purchase  of  this  property  before  they 
reached  the  Berea  Grit  sand  in  the  Cross 
No.  1,"  and  with  his  maps  spread  out  on  the 
floor,  and  exhibiting  them  to  these  prospec- 
tive purchasers,  he  said  to  them : 

"I  would  like  to  close  this  deal  and  if  you  pay 
Twenty  E^ve  Thousand  Dollars  down  on  this, 
why  it  can  stand  over  until  you  can  check  up 
the  property." 

To  which  he  admits  Senator  McDermott 
replied  that  "they  wouldn't  do  that."  And 
he  further  swears  that  he  afterwards  saw 
McDermott,  possibly  the  next  day,  and  that 
McDermott  told  him  to  go  back  to  Spencer, 
where  both  parties  resided,  and  see  Sim^ions, 
and  see  what  was  the  least  price  be  would 
take  for  the  property,  and  that  they  would 
buy  it  from  him.  Just  what  day  this  con- 
versation took  place  does  not  appear,  but  it 
was  before  plaintiff  left  Charleston  on  Jan- 
nary  30,  1913,  and  defendant  claims  It  was 
after  be  had  notified  plaintiff  by  phone  on 
January  29,  1913,  that  the  well  had  come  In 
or  was  coming  in  dry,  or  with  a  little  gas. 
Plaintiff  further  swears,  that  on  his  way 
back  to  Spencer  on  January  30th,  he  met  de- 
fendant at  Ravenswood,  who  was  then  on 
his  way  to  Charleston,  where  he  told  him, 
not  that  he  had  made  a  sale,  but  that  he  had 
or  thought  he  had  the  matter  in  shape  to 
(dose  up  with  those  people,  and  that  he  tried 
to  get  Simmons  not  to  go  to  Charleston,  but 
to  go  back  with  him  to  Spencer,  and  told  him 
exactly  how  be  expected  to  close  the  deal  at 
$125,000.00.  But  he  admits  that  on  the  same 
occasion  defendant  asked  him  what  he 
thought  he  ought  to  let  them  have  the  proper- 
ty for,  and  that  he  replied,  about  eighty  five 
thousand  dollars,  and  that  Simmons  replied, 
that  he  didn't  see  why  he  should  take  less 
than  ninety  thousand  dollars,  and  that  plain- 
tiff answered  that  If  he  "did  that  it  was  up 
to  him  t»  do  as  he  pleased  about  It" 

These  admissions  were  far  short  of  Indi- 
cating to  Simmons  a  sale  of  his  property  in 
accordance  with  plaintiff's  contract  That 
plaintiff  had  not  at  that  time  made  a  sale  is 
positively  proven  by  plalntlfTs  witnesses  Mc- 
Dermott Elkins  and  others.  Asked  on  cross- 
examination:  "How  far  did  you  get  with 
your  negotiations  with  Mr.  Chambers?"  Mc- 
Dermott answered: 

"Why  finally  in  the  end  I  told  him  it  was  too 
large  a  property  to  buy  offhand,  and  I  wouldn't 
think  of  buying  it  without  investigating  it,  and 
his  option  didn't  give  sufficient  time  to  make  a 
proper  investigation,  and  advised  liim  to  return 
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home  and  get  additionsl  time  on  his  option,  and 
secure  a  better  price,  as  I  thought  the  property 
was  too  high  priced ;  be  said  he  would  try  and 
do  that,  and  that  was  the  last  time  I  saw  him; 
'he  said  he  would  try  and  do  that" 

And  the  fact  is  that  McDermott  never  did 
buy,  or.  become  Interested  in  the  property. 

We  cannot  detail  all  the  evidence  on  this 
question.  We  give  only  8u£Bclent  of  it  to 
show  the  real  situation  In  which  plaintiff's 
negotiations  stood  when  he  left  Charleston. 
And  it  is  an  admitted  fact  that  after  parting 
with  defendant  at  Ravenswood  on  January 
80,  he  never  resumed  his  negotiations,  ex- 
cept he  says  that  on  Slmmons's  return  from 
Cniarleston,  be  tried  to  get  him  to  go  back 
with  him  and  close  up  the  deal,  but  that 
Simmons  declined,  saying  he  was  looking  for 
some  one  from  Pittsburg,  and  wanted  the 
map  loaned  plaintiff  to  show  him,  and  which 
plaintiff  gave  him. 

[5,  •]  Though  the  rule  may  be  otherwise 
where  no  time  limit  is  fixed,  and  the  contract 
is  general  and  not  special,  the  law  Is  well  set- 
tled In  this  State,  as  elsewhere,  that  where 
the  agency  or  brokerage  contract  to  sell  land 
is  limited  in  time,  the  agent  or  broker  must 
perform  the  contract,  if  unhindered  by  the 
owner,  within  the  time  stipulated  in  the  con- 
tract, or  else  forfeit  all  right  to  compensa- 
tion, and'  that  no  recovery  can  be  had  on  the 
quantum  meruit,  for  the  value  of  services 
performed.  Ice  v.  Maxwell,  61  W.  Va.  9,  65 
S.  B.  899 ;  Clark  &  Skyles  on  Agency,  {  778, 
p.  1679;  Alexander  v.  Sherwood  Company, 
72  W.  Va.  195,  199,  77  S.  E.  1027,  49  L.  R. 
A.  (N.  S.)  985;  Sibbald  v.  Bethlehem  Iron 
Co.,  83  N.  T.  384 ;  Parker  v.  Building  &  Loan 
Association,  55  W.  Va.  134,  46  8.  B.  811; 
Hugill  V.  Weekley,  64  W.  Va.  210,  211,  213, 
61  S.  B.  360,  15  L.  R.  A.  (N.  S.)  1262.  On 
this  record  then,  how  can  It  be  contended, 
on  principle,  that  plaintiff  is  entitled  to  dam- 
ages, on  the  theory  of  a  literal  performance- 
of  the  contract  on  his  part?  It  seems  to  us 
that  the  evidence  furnishes  not  the  slightest 
basis  on  which  he  can  make  a  stand  on  this 
theory  of  his  case. 

The  third,  and  next  question  is,  did  de- 
fendant in  any  way  interfere  with  the  plain- 
tiff in  the  performance  t>f  his  contract,  ex- 
cusing strict  fulfillment  thereof  by  him,  and 
entitling  him  to  the  compensation  stipulated, 
or  to  any  comimnsation.  There  is  no  pre- 
tense of  any  such  interference  by  defendant 
between  the  date  of  the  -  contract  and  the 
date  of  the  drilling  in  and  completion  of  the 
Cross  Well,  January  30, 1913.  Between  those 
dates  plaintiff  was  at  Charleston,  and  had 
full  sway  in  attempting  to  negotiate  a  sale. 
He  failed.  His  authority  was  limited  to 
those  dates.  On  the  drilling  in  of  the  Gross 
Well  his  authority  ceased.  After  that  he 
had  no  authority  to  sell,  or  other  authority 
in  the  premises.  His  contract  was  dead,  nn- 
less  renewed,  or  continued  by  act  of  defend- 
ant In  such  cases  the  authorities  cited 
would  deny  plaintUC  compensation. 


On  the  fourth  and  last  question  or  proposi- 
tion, ndther  pleadings  nor  proofs  present  a 
case  of  waiver  of  time,  or  extension  of  fhe 
contract  pleaded,  nnless  in  point  of  pleadings 
such  a  case  is  covered  by  the  common  coants, 
and  the  bill  of  particulars  filed  therewith. 
The  first  item  of  the  bill  of  particulars  is,  for 
commission  for  making  the  sale,  not  proven ; 
the  second,  for  the  difference  between  the 
price  at  which  defendant  sold,  and  that  at 
which  plaintiff  could  have  sold  the  property, 
as  to  which  there  Is  not  the  slightest  proof. 
The  rule  of  our  decisions  is  that  where  all 
that  the  plaintiff  contracted  to  do,  under  a 
special  contract,  has  been  done,  and  nothing 
remains  to  be  done,  except  for  the  other  par- 
ty to  pay  the  price  stipulated,  the  same  may 
be  recovered  under  the  common  counts,  and 
special  pleading  is  unnecessary.  B.  &  O.  R. 
R.  Co.  V.  Lafferty,  2  W.  Va.  104;  Lord  &  Mc- 
Cracken  v.  Henderson,  65  W.  Va.  321,  64  S. 
E.  134. 

Assuming  such  a  case  to  be  covered  by  the 
pleadings,  has  it  been  made  out  by  proof? 
The  record  Is  barren  of  any  proof  of  an  ex- 
tension of  the  contract.  McDermott  advised 
a  new  contract,  but  it  was  not  procured,  al- 
though it  was  suggested  by  plaintiff  in  his 
interview  with  defendant  at  Ravenswood. 
But  tliere  is  not  a  syllable  of  evidence  that 
a  new  or  extended  contract  was  made,  or 
time  waived.  At  the  time  of  the  Ravenswood 
interview  the  contract  liad  already  expired. 
And  that  defendant  did  not  Intend  to  make 
a  new  contract,  or  waive  the  terms  of  the 
old,  is  manifest  from  the  fact  that  he  shortly 
afterwards  gave  an  option  contract  to  Wood- 
yard  and  others,  covering  additional  proper- 
ty, for  fifteen  days  from  February  1,  1913, 
which  also  expired  by  limitation;  and  there- 
after and  between  that  date  and  the  date  of 
sale  to  Woodyard  and  Davis  and  Richard 
Elklns,  plaintiff  offered  the  property  to  others. 

But  what  of  the  other  theory,  that  plain- 
tiff discovered  the  purchasers  who  were  ac 
cepted  by  defendant  and  to  whom  he  Is  al- 
leged to  have  sold  the  property  on  the  same 
or  different  terms?  Plaintiff  presented  this 
theory  by  Instructions  proposed,  but  which 
we  think  were  properly  rejected  by  the  trial 
court.  That  plaintiff  did  offer  the  property, 
covered  by  the  schedules  attached  to  his  con- 
tract, to  some  of  the  parties  to  whom  defend- 
ant afterwards  sold  Is  conceded;  and  that 
his  services  may  have  been  of  some  value  to 
defendant  may  also  be  conceded.  But  under 
a  contract  to  sell,  limited  in  time,  he  cannot 
claim  the  benefit  of  an  unfulfilled  contract. 
The  stipulation  for  trying  to  sell  and  helping 
to  sell  clearly  were  limited  to  a  sale  that- 
should  be  made  during  the  life  of  plainttCTs 
contract.  He  could  not  claim  compensaticMt 
for  trying  to  sell  or  helping  to  sell  when  the 
sale  made  did  not  take  place  within  the  life 
of  his  contract 

[7]  Moreover,  the  pn^ier^  sold  by  defend- 
ant In  March,  1913,  tndaded  other  property 
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than  tbat  corered  by  plaintiff's  contract,  and 
the  terms  and  the  persons  were  not  the  same 
iD  all  respecta  The  sale  made  was  to  Wood- 
yard,  Davis  and  Blchard  Elkins,  and  was  of 
a  four  fifths  Interest,  defendant  retaining  a 
one  fifth,  and  while  the  price  was  the  same, 
the  property  sold  embraced  much  more  than 
that  scheduled  in  plaintiff's  contract;  It  In- 
cluded additloqal  producing  wells,  and  de- 
fendant became  bonnd  by  his  contract  to  com- 
plete at  his  own  expense  other  wells  then 
drilling;  so  we  think  plaintiff  has  failed  to 
make  a  case  falUng  under  the  rules  of  Beyn- 
olds  V.  Tompkins,  23  W.  Va.  229,  and  Ice  v. 
Maxwell,  supra,  and  other  decisions  dted. 

The  instructions  glveh  being  substantially 
in  conformity  with  these  views,  and  those  re- 
jected either  opposed  or  substantially  covered 
by  those  given,  we  see  no  reversible  error  In 
.  the  rulings  of  the  court  thereon.  It  follows, 
therefore,  that  there  was  no  error  in  the 
Judgm^it  complained  of,  and  we  are  of  opin- 
ion that  it  should  be  affirmed,  and  It  will  be 
so  ordered. 

LiTNCH,  J.,  absent 


ao  Oa.  368) 

VSSTBL  T.  EDWAKDS  et  aL,  Tax  Aasessors. 
(No.  305.) 

(Sapreme  Court  of  Georgia.     April  17,  1915.) 

(BylMm*  ly  the  Oowrt.) 

1.  CoNfimruTioNAi.  Law  *=»229,  284  — Tax- 
ation «=s>452— Due  Pbockss— ESquai,  Pbo- 

TECnON. 

As  act  of  the  liegislature,  which  has.  for 
its  object  the  equalization  of  taxation  by  means 
of  a  jost  and  fair  assessment  of  property  re- 
turned for  taxation,  and  which  provides  for 
notice  to  any  taxpayer  whose  returns  have  been 
increased,  and  that,  if  he  is  dissatisfied  with  the 
action  of  the  county  board  of  tax  assessors  in 
assessing  the  valne  of  his  property  for  taxation, 
he  may  demand  an  arbitration  of  the  question 
of  the  valuation  of  the  property  returned  for 
taxation,  and  which  provides  tha^  in  case  of  dis- 
agreement as  to  the  selection  of  an  umpire,  Ute 
ordinary  or  the  counter  commissioners,  as  the 
case  may  be,  shall  appoint  one,  and  the  arbitra- 
tors shall  render  their  decision  within  ten  dajfs 
from  the  date  of  the  naming  of  the  arbitrator  by 
the  board,  is  not  repugnant  to  the  due  process 
clause  of  the  CJonstitution  of  the  United  States, 
as  contained  in  the  fourteenth  amendment. 

(a)  Nor  is  it  obnoxious  to  the  due  process 
clanse  of  the  Constitution  of  the  state  of  Georgia. 

(b)  Nor  does  it  deprive  the  taxpayer  of  the 
equal  protection  of  the  laws. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
■Law,  Cent  Dig.  H  685,  893-896 ;  Dec.  Dig.  «=» 
229,  284;  Taxation,  Cent.  Dig.  {§  806,  807; 
Dec.  Dig.  «=>462.] 

2.  Taxation  4=3480  —  PRocEEniNos  ttndeb 
Tax  Equauzation  Act— Abbitbatob— Dis- 
qualification. 

Under  the  allegations  of  the  petition  as  to 
fraud  and  misconduct,  the  arbitrator  appointed 
by  the  tax  assessors,  who  was  a  brother  of  one 
of  the  assessors,  was  disqualified  from  acting  as 
audi  arbitrator,  because  of  his  relationship  to 
the  assessor  and  such  alleged  misconduct 

[ESd.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  i  853 ;    Dec.  Dig.  «=»480.] 


Error  from  Superior  Court,  Fannin  Coun- 
ty; H.  L.  Patterson,  Judge. 

Equitable  petition  by  J.  P.  Vestel  agi^nst 
L.  O.  Ejdwards  and  others,  constltnting  the 
local  Board  of  Tax  Aasessors  of  Fannin 
Codtaty.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed. 

J.  P.  Vestel  filed  an  equitable  petition 
against  L.  G.  Edwards  and  others,  as  consti- 
tuting the  local  board  of  tax  assessors  of 
Fannin  county,  under  the  act  of  the  Legisla- 
ture approved  August  14,  1913  (Acts  1913,  p. 
123),  and  John  E.  Cook,  as  tax  receiver  of 
the  county,  alleging  as  follows:  They  had 
assessed  certain  wild  lands  In  Fannin  coun- 
ty, belonging  to  the  petitioner,  at  a  valua- 
tion in  excess  of  their  value,  and  in  excess 
of  the  valuation  assessed  on  like  property  In 
other  counties  of  the  state.  Petitioner  made 
his  return  In  due  form  to  the  tax  receiver  of 
the  county  for  the  year  1914,  within  the  time 
allowed  by  law,  at  a  valuation  of  $11,746, 
which  was  on  a  basis  of  equality  with  other 
returns  of  like  property  in  the  county  of 
Fannin,  as  well  as  similar  lands  situated  in 
adjoining  and  other  counties  in  the  state  con- 
taining that  class  of  lands.  On  a  subsequent 
date  the  tax  assessors  of  the  county  notified 
petitioner  that  they  had  assessed  the  lands 
at  $46,984.  Being  dissatisfied  with  the  as- 
sessment, and  believing  It  unfair,  unreason- 
able, and  unjust,  petitioner  gave  the  tax  as- 
sessors written  notice  that  he  demanded  an 
arbitration  as  to  the  value  of  the  lands,  and 
named  an  arbitrator,  a  freeholder  of  the 
county,  who  was  competent  and  qualified  to 
act  In  such  capacity  and  make  a  Just  and 
true  return.  The  tax  assessors  selected  M. 
Ross  as  arbitrator,  who  is  also  named  as  a 
defendant  in  this  case.  Petitioner  challeng- 
ed the  eligibility  of  Ross  to  act  as  arbitra- 
tor, on  the  ground  that  he  was  a  brotber  to 
the  chairman  of  the  board  of  tax  assessors, 
and  therefore  was  disqualified  to  represent 
them  in  arbitrating  the  matter  in  controver- 
sy. The  tax  assessors  overruled  the  objec- 
tion or  protest,  and  refused  to  remove  the 
arbitrator  appointed  by  them,  or  to  substitute 
any  freeholder  of  the  county  in  his  stead. 
It  was  no  part  of  the  purpose  or  Intention 
of  the  tax  assessors  to  give  petitioner  a  fair 
arbitration  upon  the  value  of  the  lands  re- 
turned by  him  for  taxation.  It  was  "their 
purpose  at  the  outset  to  delay  and  dillydally 
the  matter  until  the  time  for  arbitration 
would  expire  by  law,"  etc.  It  was  part  of 
the  purpose  of  the  board  of  tax  assessors, 
acting  In  conjunction  and  collusion  with  their 
arbitrator,  Ross,  to  name  two  of  the  arbi- 
trators, and  thereby  make  the  arbitration 
sought  by  the  petitioner  fruitless.  In  so  far 
as  affording  him  any  redress  against  the 
unreasonable  assessment  made  upon  his  prop- 
erty by  the  tax  assessors.  Consequently  the 
arbitrator  appointed  by  the  tax  assessors,  M. 
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Ross,  suggested  the  names  of  ten  men  as  ar- 
bitrators, all  of  whom  were  biased  against 
petitioner,  and  wtio  Iiad  expressed  themselves 
to  tlie  effect  that  the  assessment  made  by 
the  tax  assessors  should  not  be  disturbed  or 
changed.  M.  Ross  would  suggest  nobody,  or 
agree  to  anything,  without  first  conferring 
with  the  tax  assessors  and  getting  their  wish- 
es. Ross  has  declared  frequently  that  there 
should  not  be  any  arbitration  on  petitioner's 
application,  unless  some  arbitrator  named  by 
him  was  agreed  upon.  Petitioner  has  sought 
a  fair  and  Just  arbitration,  as  contemplated 
by  the  act  of  1913 ;  and,  as  showing  his  will- 
ingness and  desire  for  such  arbitration,  his 
arbitrator,  T.  A.  Terrell,  offered  and  announc- 
ed his  willingness  to  accept  any  one  of  67 
named  citizens  and  freeholders  of  the  coun- 
ty who  are  not  in  any  wise  related  to  any 
of  the  parties  at  issue,  or  otherwise  disquali- 
fied from  acting  in  the  capacity  of  arbitra- 
tor, but  M.  Ross  declined  to  accept  or  con- 
sider any  one  of  them.  Owing  to  the  dila- 
tory tactics  of  the  tax  assessors  and  their 
arbitrator  in  furtherance  of  their  collusive 
scheme  to  defeat  petitioner  of  such  arbitra- 
tion, the  time  for  arbitration  under  the  stat- 
ute has  expired  without  his  being  able  to  get 
an  arbitration  on  the  assessment  and  valua- 
tion made  of  his  property  by  the  tax  asses- 
sors, and  no  arbitration  can  now  be  had  un- 
der the  terms  of  the  statute  providing  for 
such  arbitration,  and  petitioner  is  utterly 
without  remedy  or  right  of  relief  under  the 
statute;  and,  now  that  the  said  arbitrators 
have  succeeded  in  defeating  your  petitioner 
of  the  right  of  arbitration,  they  Intend  and 
say  that  they  will  have  entered  on  the  tax 
digest  of  the  county  said  lands  returned  by 
petitioner  for  taxes,  at  the  valuation  placed 
thereon  by  said  tax  assessors,  thereby  un- 
justly and  wrongfully  fixing  the  value  of 
said  properties  for  taxation  at  the  sum  so 
named  by  them.  Petitioner's  failure  to  get 
an  arbitration  under  the  act  is  chargeable 
entirely  to  the  action  and  fault  of  the  tax 
assessors  and  their  arbitrator,  and  petition- 
er is  In  no  wise  at  fault  or  chargeable  with 
the  failure  to  arbitrate,  and  the  action  on  the 
part  of  the  tax  assessors  and  arbitrator  de- 
prived petitioner  of  the  legal  remedy  pro- 
vided by  statute.  He  prays  that  each  and  all 
of  the  defendants  be  restrained  and  enjoined 
from  changing  or  altering  the  tax  return 
made  by  him,  and  from  entering  any  valua- 
tion for  the  properties  on  the  tax  digests  of 
the  county,  other  than  that  put  uiion  it  by 
petitioner  in  his  sworn  return,  and  that,  on 
the  hearing  of  the  case,  an  injunction  be 
granted  against  the  defendants  and  each  and 
all  of  them,  their  agents  and  employ&s,  and 
for  such  other  and  further  relief  as  may  be 
necessary  for  the  full  preservation  and  pro- 
tection of  his  legal  rights. 

The  defendants  filed  a  general  demurrer, 
and  averred,  among  other  things,  that  the  as- 
sessment complained  of  was  made  on  the  5tb 


day  of  June,  1914,  and  that  the  petition  for 
Injunction  was  filed  on  June  25,  1914,  20  days 
after  the  assessment  complained  of,  at  which 
time  neither  the  defendants  nor  the  superior 
court  of  the  Blue  Ridge  circuit  would  have 
any  Jurisdiction  to  reduce  the  assessment, 
and  to  entertain  and  exercise  Jurisdiction 
would  delay  the  collection  of  the  state's  rev- 
enue, and  would  be  in  cont]:avention  of  the 
statute  forbidding  Judicial  Interference  with 
the  collection  of  taxes.  Upon  considering 
the  petitl<Mi  and  demurrer,  the  trial  judge 
denied  the  Injunction,  and  to  this  ruling  the 
plaintiff  excepted. 

Thos.  A.  Brown,  of  Blue  Ridge,  D.  W. 
Blair  and  C.  H.  Griffln,  both  of  Marietta,  for 
plaintiff  in  error.  Warren  Grice,  Atty.  Gen., 
for  defendants  In  error. 

HIIX^  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  plaintiff  seeks  to  enjoin  the  de- 
fendants, as  tax  assessors  under  the  act  of 
the  Legislature  known  as  the  tax  equaliza- 
tion act  (Acts  1913,  p.  123),  from  altering  or 
changing  the  tax  returns  made  by  him  of 
certain  real  estate,  and  from  entering  on  the 
tax  digest  any  valuation  of  such  real  estate 
than  that  placed  thereon  by  petitioner.  He 
attacks  the  act  in  question  being  violatire 
of  the  due  process  clauses  of  the  state  and 
federal  Constitutions,  contained  in  sections 
6359  and  6700  of  the  Civil  Code  of  1910.  Sec- 
tions 11,  13,  and  14  of  the  act  are  especially 
attacked  as  being  repugnant  to  the  clauses 
of  the  Constitutions  referred  to.  It  is  In- 
sisted: (1)  That  these  sections  of  the  act 
provide  for  the  taldng  of  the  property  of  the 
plaintiff  and  other  taxpayers  of  the  state 
similarly  situated,  and  deny  to  them  ade- 
quate remedy  of  law  and  due  process  of  law, 
for  the  reason  that  It  is  within  the  power  of 
the  tax  assessors  to  defeat  and  prevent  ar> 
bitration  under  the  act,  and  that  no  remedy 
by  appeal,  or  otherwise,  is  provided.  (2) 
That  the  act  requires  the  arbitration  to  be 
made  within  ten  days  from  the  time  of  the 
selection  of  the  arbitrator  of  the  tax  asses- 
sors, without  making  any  allowance  for  In- 
ability to  agree  upon  a  third  assessor  or  ar- 
bitrator, or  adequate  time  for  the  examina- 
tion of  properties  and  the  ascertainment  of 
their  values,  or  for  any  other  cause  that 
might  Interfere  to  render  such  arbitration 
impossible  within  the  time  specified  in  the 
act  (3)  That  there  are  no  standards  or 
methods  prescribed  or  rules  fixed  for  the 
holding  and  determination  of  the  arbitration, 
but  the  arbitration .  Is  left  entirely  to  the 
whims  or  caprices  of  a  majority  of  the  ar- 
bitrators. (4)  That  the  tax  returns  of  an 
entire  county  may  be  arbitrated  by  the  state 
tax  commissioner  and  the  chairman  of  the 
county  board  of  tax  assessors,  and  the  entire 
tax  returns  of  such  county  increased  without 
any  taxpayer  of  the  county  being  made  a 
party  to  the  arbitration  or  given  a  right  to 
be  heard  with  reference  to  the  amount  that 
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his  taxes  shall  be  assessed  by  such  arbitra- 
tion. 

The  three  sections  of  the  act  specified  are 
too  lengthy  to  be  set  out  in  full  In  this  opin- 
ion, bnt  suffice  It  to  say  they  relate  to  the 
duty  of  the  state  tax  commissioner,  who,  so 
far  as  the  record  shows,  has  not  exercised 
any  of  the  duties  imposed  upon  him  by  those 
sections  of  the  act,  so  far  as  relates  to  the 
present  case;  and  therefore  whatever  we 
might  discuss  or  decide  relatively  to  that 
officer,  or  his  duties  under  the  act,  would  be 
moot.  Until  that  official  has  exercised  the 
authority  conferred  upon  him  by  the  act  to 
the  detriment  of  the  plaintiff,  the  latter  can- 
not attack  the  act  with  respect  to  the  au- 
thority thus  conferred.  We  therefore  con- 
fine our  discussion  and  decision  to  the  at- 
tack made  on  the  act  with  reference  to  the 
county  tax  assessors,  who  have  acted,  and 
their  duties,  and  especially  to  section  6  of  the 
act  This  last  section  provides  that  the 
board  of  county  tax  assessors  shall  meet 
each  year  within  ten  days  from  the  date  of 
the  closing  of  the  tax  returns  for  the  cur- 
rent year,  to  receive  and  inspect  the  tax 
returns  as  laid  t>efore  them  by  the  tax  re- 
ceiver. The  board  is  to  examine  all  the  re- 
turns of  both  real  and  personal  property  o( 
each  taxpayer,  and  make  such  "corrections, 
changes,  and  equalizations"  as  authorized  by 
the  act. 

"If  any  taxpayer  is  dissatisfied  with  the  ac- 
tion of  said  boani,  be  may  within  ten  days  from 
the  giving  of  said  notice  in  case  of  residents, 
and  within  twenty  days  in  case  of  nonresidents 
of  the  county,  give  notice  to  said  board  that  he 
demands  an  arbitration  giving  at  the  same  time 
the  name  of  big  arbitrator;  the  board  iball 
name  its  arbitrator  within  three  days  tliereafter 
and  these  two  shall  select  a  third,  a  majority  of 
whom  shall  fix  the  assessments  and  the  property 
on  wiiich  said  taxpayer  shall  pay  taxes,  and 
said  decision  shall  be  final,  except  so  far  as  the 
same  may  be  affected  by  the  findings  and  orders 
of  the  state  tax  commissioner  as  hereinafter  pro- 
vided. The  said  arbitrators  shall  be  freeholders 
of  the  county  and  shall  render  their  decision 
within  ten  days  from  the  date  of  the  naming 
of  the  arbitrator  by; said  board,  else  the  deci- 
sion of  said  board  shall  stand  affirmed  and  shall 
be  binding  in  the  premises,"  etc. 

It  has  been  held  that,  in  the  matter  of 
taxation,  doe  process  of  law  does  not  require 
a  judicial  procedure.  And  this  ruling  of  the 
courts  was  both  before  and  since  the  adop- 
tion of  the  fourteentii  amendment  to  the  Con- 
stitution ot  the  United  States.  Judson  on 
Taxation,  f  318.  And  this  ruling  is  based 
on  the  ground  that  revenues  must  be  collect- 
ed without  delay,  and  cannot  await  the  ded- 
slcm  of  a  common-law  trial.  Of  necessity 
the  sovereign  must  proceed  in  a  somewhat 
summary  way  to  collect  taxes.  Id.  And 
while  notice  cannot  be  dispensed  with  in  cas- 
es where  the  tax  is  dependent  on  valuation 
of  the  property,  and  is  not  spedflc,  the  Leg- 
islature may  prescribe  the  kind  of  notice 
and  the  manner  in  which  it  shall  l>e  given. 
Judson  on  Taxation,  §  321.  See  Tnrpin  v. 
Lemon,  187  U.  S.  51,  23  Sup.  CL  20^  47  Lu  Ed. 
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In  Pittsburg,  etc.,  Ry.  Co.  v.  Bacici»,  154 
U.  8.  421,  14  Sup.  Ct  1114,  38  L.  Ed.  1031, 
It  was  held: 

"A  tax  law,  which  grants  to  the  taxpayer  a 
right  to  be  heard  on  the  assessment  of  his  prop- 
erty before  final  judgment,  provides  a  due  pro- 
cess of  law  for  determining  the  valuation,  al- 
though it  malces  no  provision  for  a  rehearing." 

In  McGehee  on  Due  Process  of  Law,  239, 
It  Is  said: 

"Since  proceedings  for  the  assessment  and  col- 
lection of  taxes  were  in  constant  use  long  be- 
fore the  adoption  of  the  Constitution,  and  have 
l)een  necessarily  employed  by  the  federal  govern- 
ment and  the  various  states  ever  since  their  for- 
mation, the  rule  that  whatever  proceedings  are 
S  accord  with  settled  usage  in  England  and  in 
is  country  constitute  due  process  is  peculiarly 
applicable  to  test  the  sufficiency  of  notice  and 
hearing  required  in  such  cases.  In  conformity 
with  this  principle,  it  has  been  held  that  the 
process  of  taxation  'involves  no  violation  of  doe 
process  of  law  when  it  is  executed  according  to 
customary  forms  and  established  usages,  or  in 
subordination  to  the  principles  which  underlie 
them.'  " 

In  Gray  on  Limitations  on  the  Taxing  Pow- 
er, 577,  {  1161,  it  is  said: 

"Where,  before  the  assessment  becomes  final, 
opportunity  is  given  to  appear  and  make  proofs 
before  a  board  of  commissioners,  or  a  l>oard  of 
equalization,  having  authority  to  bear  com- 
plaints and  proofs  and  make  correction  of  the 
assessment,  the  opportunity  is  sufficient" 

From  these  authorities,  we  think  it  cannot 
be  said  that  the  sixth  section  of  the  act  In 
question  deprives  the  plaintiff  of  due  process 
of  law,  required  by  the  state  and  federal 
Constitutions;  nor  do  they  deprive  any  tax- 
payer the  equal  protection  of  the  laws. 
Moreover,  the  sixth  section  of  the  act  of 
1913  provides  that  arbitration  shall  be  had 
'-'in  the  same  manner  as  is  now  provided  fot 
the  arbitration  of  individual  tax  returns, 
except  in  so  far  as  the  existing  law  may 
be  modified  by  the  provisions  of  this  section." 
The  existing  law  on  this  question  is  contained 
In  the  Civil  Code,  {  1097  et  seq.,  and  in  the 
Acts  of  1910,  p.  24.  The  Code  sections  cited 
do  not  provide  for  the  selection  of  a  third  as- 
sessor, or  umpire,  except  as  he  may  be  se- 
lected by  the  two  assessors  appointed  by  the 
tax  receiver  and  the  taxpayer.  But  the  act 
of  1910  (Acts  1910,  p.  24)  provides  that  the 
tax  receiver  may  make  the  assessment  if  the 
return  of  the  taxpayer  is  not  satisfactory  to 
him,  and  the  taxpayer,  on  notice  to  him  with- 
in 20  days  after  receiving  such  notice,  may 
refer  the  question  of  true  value  to  arbitra- 
tors, "one  to  be  chosen  by  himself  and  one 
to  be  chosen  by  the  tax  receiver,  with  power 
to  choose  an  umpire  in  case  of  disagreement 
and  their  award  shall  be  final.  •  •  * 
1.  Should  the  two  arbitrators  provided  for  In 
this  section  fall  to  agree  upon  the  value  of 
the  property,  and  fail  to  name  an  umpire 
within  twenty  days  after  their  appointment, 
the  umpire  shall  be  named  by  the  ordinary 
or  county  board  of  commissioners,  as  the 
case  may  be."  Construing  this  act  in  con- 
Junction  with  the  Code  section  cited  above. 
It  cannot  .be  held  that  the  law  does  not  pro 
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vide  for  a  case  wbere  tbe  arbitrators  fall  to 
agree,  and  one  or  both  arbitrarily  or  capri- 
ciously refuse  to  agree  on  an  umpire.  The 
act  of  1910,  as  "modified  by  the  provisions 
of  the  act  of  1913  (Acts  1913^  p.  128),  pro- 
vides that,  in  case  of  disagreement  of  the 
arbitrators,  tbe  ordinary  shall  appoint  the 
umpire.  The  disagreement,  if  any,  will  at 
once  manifest  Itself,  when  application  can  be 
made  to  the  ordinary  for  the  appointment  of 
an  umpire,  who  can  immediately  proceed 
with  his  duties.  There  need  be  no  unneces- 
sary delay  in  the  appointment  of  an  umpire 
or  in  the  arbitration  proceedings.  So  that, 
if  the  parties  avail  themselves  of  it,  there  is 
a  remedy  provided  by  law  whereby  the  ordi- 
nary or  county  commissioners,  as  the  case 
may  be,  can  appoint  an  umpire  in  case  of 
disagreement  of  the  assessors,  and  the  hear- 
ing can  proceed  without  delay.  The  plain- 
tiff having  failed  to  apply  to  the  ordinary 
or  county  commissioners,  as  the  case  may 
be,  for  the  appointment  of  an  umpire,  in  or- 
der to  arbitrate  as  provided  by  law,  the  court 
did  not  err  in  refusing  to  grant  the  injunc- 
tion on  this  ground. 

[2]  2.  It  was  alleged  In  the  petition  that 
the  arbitrator  appointed  by  the  board  of  tax 
assessors  (M.  Ross)  was  disqualified  from 
acting  in  the  capacity  of  arbitrator,  for  tbe 
reason  that  he  was  a  brother  of  the  chair- 
man of  tbe  board  of  tax  assessors.  It  was 
further  alleged  that  the  arbitrator  named 
by  the  tax  assessors  was  not  only  disquali- 
fied, by  relationship,  from  acting  as  an  arbi- 
trator, but  that  he  was  entirely  and  com- 
pletely under  the  domination,  and  subject  to 
the  wishes  and  direction,  of  the  board  of 
tax  assessors,  whose  purpose  it  was  to  have 
their  arbitrator  name  as  umpire  a  man  be 
knew  would  not  act,  or  one  who  had  already 
expressed  himself  as  being  averse  to  the 
rights  of  plaintiff,  and  that  he  had  named 
only  persons  biased  against  plaintiff,  and 
those  who  had  expressed  themselves  to  tbe 
effect  that  the  assessment  made  by  the  tax 
assessors  should  not  be  disturbed  or  chang- 
ed; that  this  arbitrator  would  not  suggest 
any  one  or  agree  to  anything,  without  first 
conferring  with  the  tax  assessors  and  get- 
ting their  wishes,  etc.  Arbitrators  are  se- 
lected by  parties  to  settle  their  controversies, 
either  by  voluntary  submission  or  where  pro- 
vision has  t>een  made  by  law  for  the  ap- 
pointment of  arbitrators.  The  act  of  1913 
contemplates  that  the  arbitration  provided 
for  shall  be  conducted  In  a  manner  which 
shall  be  fair  and  Just  to  each  party.  Tbe 
policy  of  the  law  is  to  permit  no  one  to  de- 
cide his  own  case,  or  to  decide  the  case  of 
those  within  the  prohibited  degrees  of  kin- 
ship. Any  other  rule  would  result  in  an  ar- 
bitration becoming  a  mere  farce.  Assuming 
that  the  tax  assessors  are  merely  nominal 
parties,  and  have  no  personal  interest  in  tbe 
result  of  the  award,  how  would  the  case 
stand  If  it  were  reversed?    Suppose  the  tax- 


payer who  is  contesting  tbe  assessment  of 
his  property  should  appoint  his  brother  as  an 
arbitrator.  Would  it  be  contended  that  such 
appointment  would  be  either  fair  or  legal? 
Surely  not  It  is  true  there  is  direct  pecun- 
iary interest  in  the  one  case  and  none  in  ttie 
other.  But,  If  it  is  unfair  and  illegal  to  ap- 
point a  near  relation  on  one  side,  why  not 
on  the  other  side?  No  answer  has  been  filed 
in  this  case,  so  far  as  the  record  shows,  and 
the  case  is  here  on  petition  and  demurrer, 
which  admits  the  truth  of  the  allegations  of 
tbe  petition.  We  think  that  the  appointment 
as  an  arbitrator  of  one  who  was  the  brother 
of  the  chairman  of  the  board  of  tax  assessors 
was  unauthorized  by  law ;  and  where  it  was 
alleged  that  such  arbitrator  in  the  assess- 
ment of  the  property  of  the  taxpayer  acted 
in  such  manner  as  to  indicate  fraud  and 
misconduct,  and  that  the  tax  a^essors  as- 
sessed the  property  at  an  unreasonable,  un- 
just, and  unfair  valuation,  and  by  their  col- 
lusive, arbitrary,  fraudulent,  and  wrongful 
acts  prevented  tbe  taxpayer  from  having  an 
arbitration  as  provided  by  law,  and  that  he 
was  remediless,  unless  a  court  of  equity  in- 
tervened, and  injunction  was  prayed  to  re- 
strain and  enjoin  the  assessors  and  their  ar- 
bitrators and  tbe  tax  receiver  from  chang- 
ing and  altering  the  tax  return  made  by  the 
taxpayer  in  his  return,  as  well  as  other  re- 
lief, it  was  error,  on  a  consideration  of  tbe 
petition  and  demurrer,  to  refuse  an  Interlocu- 
tory injunction. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account 
of  sickness. 


a4S  Oa.  3fl) 
ROYAIi     T.     EDINBURGH-AMERICAN 
LAND  MORTGAGE  CO.,  Limited. 
(No.  297.) 

(Supreme  Court  of  Georgia.     April  16,  1915.) 

(8yttabu$  by  the  Court.) 

1.  Abatement  and  Revtvai.  ®=95— Pknde:?- 
CT  OF  Another  Action— Petition  to  Mas- 
SHAL  Assets— Action  on  Skcubitt  Deed. 
Under  the  facts  of  this  case,  the  petition 
filed  by  the  administrator  for  the  purpose  of 
marshaling  assets,  and  the  order  taken  thereon, 
did  not  operate  to  prevent  a  creditor  of  the  de- 
cedent, who  held  a  deed  to  land  to  secure  a 
debt,  upon  the  subsequent  happening  of  a  de- 
fault, from  proceeding  to  obtain  judgment,  file 
a  deed,  and  sell  tbe  land  as  provide  by  Civil 
Code  1910,  ft  6087,  6088. 

(a)  Where,  upon  the  happening  of  a  defanlt, 
an  action  was  brought  by  the  creditor  for  the 
purpose  of  proceeding  to  subject  the  land  in 
tbe  manner  pointed  out  in  the  statute,  a  plea, 
called  both  one  in  abatement  and  in  bar,  set- 
ting up  the  filing  of  the  equitable  petition  by 
the  administrator  and  the  order  taken  thereon, 
was,  under  the  facts,  properly  stricken  on  de- 
murrer. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  {{  27-30,  99-104;  Dec 
Dig.  <&=»5.] 
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2.   BXBCUTOBS  ARD    ADlaNIBTBATOBS   «=345e— 

Action  or  Fobbclosubx — Attobnet's  F^es 

— Notice. 

In  sach  a  case,  where  the  note  secured  by 
the  deed  induded  a  provision  for  the  payment 
of  attorney's  fees,  the  filing  of  an  equitable  pe- 
tition by  the  administrator  to  marshal  the  as- 
sets, and  the  order  taken  thereon,  did  not  pre- 
vent the  creditor  from  serving  written  notice  on 
the  administrator  and  including  attorney's  fees 
in  his  suit,  in  accordance  with  OivU  Code  1910, 
S  4252. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  1911-1967; 
Dec.  Dig.  «=>456.] 

Error  from  Superior  Court,  Crisp  County; 
W.  F.  George,  Judge. 

Action  by  the  £<dlnbnrgIi-Amerlcan  Land 
Mortgage  Company,  Limited,  against  T.  A. 
Royal,  as  administrator.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

John  Henry  Bedgood  gave  to  the  Edin- 
burgh-American Land  Mortgage  Company, 
Limited,  a  promissory  note,  dated  October  4, 
1909,  and  due  October  4,  1919,  for  the  prin- 
cipal sum  of  $6,000,  v^th  interest  at  7  per 
cent,  per  annum,  payable  annually,  for 
which  Interest  coupon  notes  were  annexed  to 
the  principal  note.  The  note  included  this 
provision: 

"And  should  any  default  be  made  by  me  in 
the  payment  of  either  interest  coupons  hereto 
annexed,  as  stipulated,  then  the  principal  of 
this  obligation,  in.  the  discretion  of  the  holder, 
shall  become  due  and  payable  at  the  date  of 
such  default,  regardless  of  the  date  of  ma- 
turity." 

To  the  November  term,  1913,  of  the  sn- 
perior  court,  the  payee  filed  suit  against  the 
maker,  setting  out  the  clause  of  the  note 
above  quoted,  and  alleging  that  a  similar 
clause  was  included  in  a  deed  given  to  secure 
the  debt,  that  default  had  been  made  In  the 
payment  of  the  interest  coupon  due  on  Oc- 
tober 4,  1913.  and  that  the  plaintiff  exercised 
the  right  to  declare  the  entire  indebtedness 
due  and  to  sue  therefor.  The  debtor  having 
died,  suit  was  bronght  against  his  adminis- 
trator. The  note  provided  for  the  payment 
of  10  per  cent,  attorney's  fees,  if  it  should 
be  placed  in  the  Iiands  of  an  attorney  for  col- 
lection. The  petition  alleged  that  10  days' 
notice  of  the  intention  to  sne  had  been  given 
to  the  administrator,  as  required  by  the  stat- 
ute. The  prayer  was  for  a  general  Judgment, 
and  also  for  a  special  Judgment  against  the 
property  included  in  the  deed  given  as  se- 
curity for  the  debt  The  only  plea  or  an- 
swer filed  by  the  defendant  was  one  which 
prayed  that  the  action  be  declared  to  be 
both  barred  and  abated  as  a  whole,  and 
especially  as  to  attorney's  fees,  because,  in 
August,  1913,  the  administrator  bad  filed  an 
equitable  petition  to  marshal  the  assets  of 
the  estate,  and  an  order  had  been  taken 
thereon,  and  that  this  prevented  the  plaintiff 
from  bringing  the  present  action,  or  pro- 
ceeding otherwise  than  by  intervention  In 
that  case.    In  so  far  as  it  affects  the  present 


plaintiff,  the  administrator's  petition  and  the 
order  or  interlocutory  decree  taken  thereon 
are  sufficiently  set  out  in  the  opinion.  On  de- 
murrer the  plea  was  stridden.  The  case  then 
proceeded  to  a  verdict  and  Judgment  The 
defendant   excepted. 

E.  F.  Strozier  and  Hall  &  Dennard,  all  of 
Cordele,  for  plaintiff  in  error.  Whipple  & 
McKenzie,  of  Cordele,  for  defendant  in  er- 
ror. 

LTTMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  1.  There  was  no  error  in  sus- 
taining the  demurrer  to  the  plea,  which 
prayed  that  the  action  be  held  to  be  barred 
and  also  that  it  be  abated.  The  plaintiff 
held  a  promissory  note,  the  principal  of 
which  fell  due,  unless  accelerated,  on  Oc- 
tober 4,  1919.  It  contained  a  provision  that 
if  any  default  should  be  made  "of  either  in- 
terest coupons  hereto  annexed,  as  stipulated, 
then  the  principal  of  this  obligation,  in  the 
discretion  of  the  holder,  shall  become  due 
and  payable  at  the  date  of  such  default,  re- 
gardless of  the  date  of  maturity."  Interest  ■ 
was  payable  annually  on  October  4th,  and 
coupon  notes  therefor  were  attached  to  the 
note  for  the  principal.  A  deed  was  executed 
by  the  debtor  to  secure  the  payment  of  the 
debt  This  deed  not  only  created  a  lien,  but 
conveyed  the  title.  Civil  Code  1910,  {  3306. 
As  against  the  creditor,  the  debtor  held  only 
what  might  be  called  the  equity  of  redemp- 
tion, his  Interest  being  subject  to  the  out- 
standing title.  When  he  died,  the  fee-simple 
title  to  the  land  did  not  form  a  part  of  the 
assets  of  the  estate  in  the  hands  of  the  ad- 
ministrator. The  administrator  could  not 
destroy  the  right  of  the  creditor  to  pursue 
his  statutory  remedy  of  obtaining  Judgment 
executing  a  quitclaim  deed  to  the  land,  levy- 
ing on  it  and  bringing  it  to  sale,  with  the  ia- 
ddental  priority  of  right  as  to  payment  from 
the  proceeds,  by  merely  filing  a  petition  for 
the  marshaling  of  the  assets  of  the  estate,  al- 
leging insuffidency  of  assets  to  pay  general 
creditors,  and  controversies  among  them. 
ClvU  Code  1910,  §S  6037,  6038. 

In  the  equitable  petition  of  the  adminis- 
trator no  attack  was  made  upon  this  debt 
or  the  deed  executed  to  secure  It  nor  was  it 
shown  that  there  was  any  contest  or  conflict- 
ing claim  In  regard  to  them  on  the  part  of 
other  creditors.  It  was  alleged  that  the 
widow  of  the  intestate,  on  behalf  of  herself 
and  children,  had  filed  an  equitable  petition 
against  the  administrator  to  esteblish  a 
deed,  which  it  was  alleged  the  intestete  had 
executed  to  her,  covering  one  of  the  loto  of 
land  included  in  the  security  deed,  and  pray- 
ing that  the  administrator  should  marshal 
the  assets  and  dispose  of  the  other  two  lots 
for  the  purpose  of  dlsdiarglng  the  loan,  so  as 
to  clear  her  title.  It  was  not  alleged  when 
this  deed  was  executed  by  the  Intestate,  or 
whether  it  was  for  a  consideration  or  volun- 
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tary.  It  may  be  Inferred  that,  after  execut- 
ing the  deed  to  secure  the  debt,  he  made  a 
voluntary  conveyance  to  his  wife  of  such  in- 
terest as  he  had.  By  doing  this  he  could  not 
destroy  the  rights  of  his  creditor,  or  con- 
fer on  his  wife  the  authority  to  do  go. 

At  the  time  when  the  administrator  filed 
his  petition  to  marshal  the  assets  of  the  es- 
tate, in  August,  1913,  the  principal  of  the 
debt  was  not  due,  nor  was  there  any  default 
in  the  payment  of  interest.  So  that,  as  mat- 
ters then  stood,  the  creditor  held  the  title  to 
secure  an  indebtedness  the  principal  of 
which  would  not  be  due  until  1919.  The  ac- 
celeration of  the  maturity  of  the  principal, 
because  of  a  default  In  paying  any  iastall- 
ment  of  Interest  which  might  occur,  was 
within  the  discretion  of  the  holder  of  the 
note,  not  vrithln  the  discretion  Of  the  debtor 
or  his  administrator.  The  administrator 
doubtless  realizing  that  a  court  of  equitable 
Jurisdiction  would  not,  on  such  a  case,  de- 
cree that  the  title  should  be  taken  away 
from  the  creditor  and  sold  years  before  the 
<lebt  would  become  due,  unless  on  a  certain 
contingency,  his  petition  seems  to  have  been 
cautiously  prepared,  so  as  not  to  make  such 
an  issue.  It  apparently  treated  the  residue, 
or  equity  of  redemption,  as  being  the  prop- 
erty of  the  estate.  The  creditor  was  not 
made  a  party,  though  the  fact  that  it  held 
the  debt  and  deed  was  recited,  and  though 
certain  other  creditors  were  made  defend- 
ants. There  was  no  prayer  directly  against 
this  creditor.  No  injunction  was  granted 
against  it  by  name.  A  general  order  was 
granted,  giving  direction  to  the  administra- 
tor in  regard  to  assets,  and  authorizing  cred- 
itors to  Intervene  for  the  purpose  of  estab- 
lishing their  claims.  Inasmuch  as,  under 
the  system  of  securing  indebtedness  by  deeds 
with  bonds  for  reconveyance,  wliich  is  au- 
thorized by  our  statute,  the  debtor  remains  in 
possession,  at  least  until  after  default  in  pay- 
ment, the  order  granted  by  the  presiding 
Judge  directed  the  administrator  to  hold,  as 
a  separate  fund,  the  rents  collected  from  the 
lot  to  which  the  widow  claimed  a  deed.  The 
same  Judge  who  granted  this  order  sustained 
the  demurrer  to  the  plea  in  abatement  to  the 
present  action,  based  upon  that  proceeding. 

We  need  not  discuss  whether  or  not  a  pos- 
sible case  might  arise  Involving  conflicts  or 
controversies  in  regard  to  a  debt  secured  by 
a  deed,  which  might  authorize  the  court  to 
interfere  with  the  statutory  proceeding  by 
levy  and  sale,  under  an  equitable  petition  for 
the  marshaling  of  assets,  or  whether,  if  an 
injunction  had  been  granted  against  a  cred- 
itor whose  debt  was  thus  secured,  and  he 
had  violated  the  Injunction  by  beginning 
suit,  the  proper  remedy  would  have  been  by 
a  plea  in  bar,  a  plea  la  abatement,  or  an  at- 
tachment for  contempt.  It  is  sufficient  to 
say  that,  under  the  facts  of  this  case,  the 


plea,  by  whatever  name  called,  was  properly 
stricken  on  demurrer. 

[2]  2.  Under  Civil  Code  1910,  §  4252,  an 
agreement  to  pay  attorney's  fees,  in  addi- 
tion to  principal  and  Interest,  contained  in  a 
promissory  note,  cannot  be  enforced  unless 
the  bolder  of  the  note  shall  give  to  the  debt- 
or notice  in  writing  10  days  before  bringing 
suit,  and  unless  the  debtor  shall  fall  to  pay 
the  debt  on  or  before  the  return  day  of  the 
court  If  the  conditions  of  this  statute  are 
compiled  with,  the  attorney's  fees  Included 
in  the  contract  are  treated  rather  as  parts 
of  the  principal  debt  than  as  a  penalty.  Mor- 
gan v.  Klser  &  Co.,  105  Ga.  IW,  31  S.  B. 
46,  and  citations.  Having  held  that  the  fil- 
ing of  the  equitable  petition  by  the  admin- 
istrator and  the  order  taken  thereon  did  not 
enjoin  the  present  plaintiff  from  pursuing  bis 
legal  remedy  on  a  default  in  payment  ot 
principal  or  Interest,  he  was  left  free  to  ex- 
ercise the  right  to  give  notice  to  the  admini.<^ 
trator  In  order  to  enforce  the  stipulation  In 
the  note  for  the  payment  of  attorney's  fees. 
Nor  was  this  prevented  by  the  inclusion  in 
the  order  or  Interlocutory  decree,  taken  on 
the  petition  of  the  administrator,  directing 
him  not 'to  pay  out  any  funds  of  the  estate, 
except  for  certain  specified  purposes,  with- 
out first  obtaining  authority  from  the  court 
to  do  so. 

In  so  far  as  the  present  plaintiff  sought  to 
obtain  a  general  Judgment,  enforceable  otli- 
erwise  than  by  sale  of  the  land  which  was 
conveyed  to  secure  the  debt,  perhaps  there 
might  have  been  ground  for  injunction,  or. 
with  proper  pleading,  perhaps  the  Judgment 
in  the  present  case  might  have  been  so  shap- 
ed as  to  be  enforc^ble  only  by  levy  and 
sale  of  such  land,  and  not  stand  as  a  general 
Judgment  against  the  administrator  as  to  any 
excess.  But  no  such  questions  as  these  were 
properly  raised. 

Judgment  affirmed.  All  the  JusUces  con- 
cur, except  FISH,  C.  J.,  absent  on  account  of 
sickness. 


(141  oa.  am 

CRAWFORD  T.  CRAWFORD  et  al.    (No.  274.) 
(Supreme  Court  of  Georgia.     AprU  14,   1915.) 
(SyllaluB  hy  the  Court.) 

Injunction  <S=>35— QtriEriNo  TrrLK  ^=3lO 

TiTLB  OF  Plaintiff  —  Right  to  Reuef 

Cancellation  of  Insteuments. 

Equity  will  not,  at  tiie  instance  of  one  in 
possession  of  land,  afford  affirmative  relief,  such 
as  the  cancellation  of  deeds  as  clouds  upon  ti- 
tle, or  the  grant  of  an  injunction  against  inter- 
ference with  his  possession,  where  it  appears 
that  he  has  no  title  and  his  only  relation  to  the 
property  is  possession  acquired  under  such  cir- 
cumstances as  that  no  prescription  could  be 
based  thereon. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  S  77;  Dec.  Dig.  <8=»35;  Quiednz 
Title,  Cent  Dig.  ig  36-42 ;  TDec.  Dig.  «=>10.] 

Error  from  Superior  Court,  Fannin  Coun- 
ty;    H.  L.  Patterson,  Judge. 
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Actloi)  by  3.  H.  Crawford  against  W.  O. 
Crawford  and  others.  •  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    AtHrmed. 

J.  Bf.  Crawford  Instituted  an  action  against 
W.  G.  Crawiford,  to  cancel  certain  deeds  as 
donds  upon  title,  and  to  enjoin  the  removal 
of  timber  and  otherwise  Interfering  with  his 
occupancy  of  the  land.  After  several  amend- 
ments the  petition  was  dismissed  on  demur- 
rer, and  the  plaintitT  excepted.  One  of  the 
deeds  was  a  sheriff's  deed  to  J.  B.  Crawford 
executed  in  1895,  In  'pursuance  of  a  sale  of 
the  land  as  the  property  of  plaintUf.  The 
other  was  a  deed  executed  tn  1912,  from  J.  B. 
Crawford  to  his  son,  W.  G.  Orawtford,  the  de- 
fendant. The  sherifC's  deed  was  atta(dced 
upon  the  ground  that  the  levy  was  excessiva 
Other  allegationB  were:  That  at  the  time  of 
the  sheriff's  sale  J.  B.  Crawford  stated  to  the 
plaintlfF  that  he  would  bid  off  the  land  for 
him,  and  would  convey  the  property  to  him 
at  the  proper  time,  upon  being  reimbursed; 
that  on  several  occasions  thereafter  3.  E. 
Crawford  recognized  plaintiff's  right  to  the 
property  by  purchasing  timber  from  bim, 
and  on  one  occasion  by  purchasing  a  right 
of  way  for  the  purpose  of  hauling  logs 
across  the  land;  that  a  few  months  after 
the  sheriffs  sale  certain  relatives  tendered 
to  J.  B.  Crawford,  for  plaintiff,  the  fuU 
amount  paid  to  the  sheriff,  and  the  tender 
was  refused;  that  subsequently,  in  April, 
1912,  J.  B.  Crawford  executed  a  deed  to  W. 
G.  Crawford,  his  son,  for  a  named  considera- 
tion, and  thereafter  the  son  entered  upon 
the  land,  took  away  certain  fruit,  and  cut 
and  removed  therefrom  timber,  and  has 
continued  tn  like  manner  to  Interfere  with 
plalntlfTs  possession ;  and  that  in  May,  1914, 
J.  E<.  Crawford  having  died,  another  tender 
was  made  to  his  administrator,  and. one  was 
also  made  to  W.  G.  Crawford,  tooth  of  which 
were  refused.  The  administrator,  by  amend- 
ment, was  made  a  party  to  the  suit  Plain- 
tUf first  entered  iMssessIon  in  1861,  and  re- 
mained In  possession  continuously  and  was 
In  possession  at  the  time  of  the  institution  of 
the  suit.  One  of  the  grounds  of  demurrer 
complained  that  plaintiff  failed  to  set  out  an 
abstract  of  title.  To  meet  this  attack  an 
amendment  was  filed,  which  contained  the 
following: 

"When  he  [plaintiff]  went  upon  said  land,  he 
had  no  title  from  any  one,  but  said  land  was 
nooccnpied,  and  he  knew  of  no  owner  or  claim- 
ant to  said  land,  and  went  into  possession  of  the 
same  in  good  faith  in  the  year  1861,  and  since 
that  time,  he  baa  been  in  continuous,  open,  no- 
torious, peaceable,  exclusive,  and  adverse  pos- 
session and  in  good  faith." 

Wm.  Butt,  of  Blue  Ridge,  for  plaintiff  In 
error.  Thos.  A.  Brown  and  Allison  S.  I»rlnce, 
botb  of  Blue  Ridge,  for  defendants  in  error. 

ATKINSON,  J.  If  the  allegations  of  the 
petition  stated  a  cause  of  action  before  the 
amendment  last  referred  to  in  the  statement 
of  tacia,  the  quoted  excerpt  from  that  amend- 


ment changed  the  petition  and  rendered  It 
subject  to  demurrer.  The  relief  sought  was 
affirmatlTe  and  purely  equitable — the  caa- 
celiation  of  deeds  as  clouds  upon  title,  and 
injunction  against  interference  with  posses- 
sion. There  was  no  pretense  of  title  In  plain- 
tiff, save  as  might  be  derived  from  his  long- 
continued  possession,  which  commenced  In 
1861.  The  excerpt  mentioned  above  shows 
affirmatively  that  when  he  entered  posses- 
sion he  did  so  without  any  title  or  claim  of 
title.  Intending  that  hia  possession  should 
be  exclusive  and  adverse.  It  Is  true  that  he 
says  his  entry  of  possession  was  "In  good 
faith,"  but  that  Is  to  be  considered  in  con- 
nection with  the- other  allegations;  among 
them,  that  he  had  no  title  from  any  one,  and 
"he  knew  of  no  owner  or  claimant"  to  the 
land.  When  the  whole  is  considered,  it  shows 
his  possession  to  be  that  of  a  mere  "squat- 
ter," which,  however  long  continued,  would 
never  ripen  Into  a  prescriptive  Utle.  Oomp- 
ton  v,  Newton,  129  Ga.  619,  69  S.  B.  270; 
Powell  on  Actions  for  Land,  §  327.  As  under 
his  averments  he  had  no  title  and  none  could 
be  derived  under  the  statute  by  prescription, 
he  was  not  In  a  position  to  ask  for  cancella- 
tion of  deeds  as  clouds  upon  title.  Nor  would 
such  possession  serve  as  a  basis  for  the 
grant  of  Injunction.  This  follows  from  ap- 
plication of  the  ruling  announced  in  Flannery 
V.  Hlghtower,  97  Ga.  692,  25  S.  B.  371,  where 
It  was  held: 

"Even  as  against  a  wrongdoer,  an  Injunction 
will  not,  at  the  suit  of  a  stranger  to  the  title 
or  possession,  issue  to  restrain  a  trespass  and 
stay  waste  about  to  be  committed  by  cutting 
timber  upon  land ;  and  one  is  such  a  stranger 
who  neither  claims  the  legal  title  or  the  right  of 
possession  thereunder,  nor  is  in  actual  posses- 
sion of  the  premises,  or  some  part  thereof,  bj 
himself  or  another,  under  such  claim  of  right  ai 
might  ripen  Into  a  title  by  prescription." 

See,  also,  David  v.  Levy  (C.  C.)  119  Fed. 
799  (2).  Thus  It  appears  from  the  face  of 
the  petition  that  plaintiff  was  not  entitled  to 
the  relief  sought,  and  the  case  was  properly 
dismissed  on  demurrer. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  O.  J.,  absent  on  account 

of  sickness.  

*■"""  (143  Oa.  314) 

SIKES  V.  SIKBS.    (Na  277.) 
(Supreme  Court  of  Georgia.    April  14,  1916.) 
(Sifaahug  iy  the  Court.) 

HT78BAND    AKO    WlTB    «=>2851^— ACTION-    FOB 

Alimony  —  Nossurr— Evidb'nob  —  Sepaba- 

Tiow. 

Under  the  Civ.  Code  1910,  {  2986,  where  a 
wife  brought  suit  against  her  husband  for  per- 
manent alimony,  and  the  evidence  on  her  behalf 
tended  to  show  that  ttie  husband  and  wife  were 
living  bona  fide  in  a  state  of  separation,  and 
that  such  separation  was  caused  by  cruel  treat- 
ment on  the  part  of  the  husband  toward  the 
wife,  it  was  error  to  grant  a  nonsuit 
^[B<l-Note.--Por  other  cases,  see  Hnaband  and 
Wife,  Cent  Dig.  1.1076;  Dec.  Dig.  «S=5>285%.] 

Error  from  Superior  Court  Worth  Coun- 
ty;  E.  B,  Cox,  Judge. 
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Action  by  Mrs.  Clara  O.  Sikes  against  B. 
V.  Sikes.  Judgment  for  defendant  awarding 
nonsuit,  and  plaintiff  brings  error.    Reversed. 

Mrs.  Clara  O.  Sikes  brought  suit  against 
her  husband,  B.  P.  Sikes,  for  the  purpose  of 
obtaining  permanent  alimony,  and  pendente 
lite  applied,  and  obtained  an  order,  for  tem- 
porary aUmony  and  attorney's  fees.  On  the 
trial  before  a  Jury,  at  the  close  of  the  plsiin- 
tifTs  evidence,  the  court  awarded  a  nonsuit, 
and  the  plaintiff  excepted.  The  other  facts 
will  suflBdently  appear  from  the  opinion. 

Claude  Payton,  of  Sylvester,  for  plaintiff 
in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  At  common  law  marriage  Invested 
the  husband  with  the  title  to  the  wife's  prop- 
erty and  the  right  to  her  companionship  and 
earnings.  It  placed  upon  him  the  duty  to 
maintain  her  suitably,  according  to  his  abil- 
ity and  condition  in  life.  No  corresponding 
duty  of  maintenance  was  placed  upon  the 
wife ;  and  this  is  still  true  in  this  state,  even 
though  she  may  have  a  separate  estate.  Out 
of  this  obligation  on  the  part  of  the  husband 
to  support  his  wife  arose  the  theory  of  the 
implied  agency  of  the  wife  to  purchase  neces- 
saries, though  they  might  be  living  separate- 
ly; and  this  not  beiag  sufficient  for  the  en- 
forcement of  the  husband's  duty  in  this  re- 
gard, the  doctrine  of  alimony  was  a  natural 
consequence  of  the  obligation  of  the  husband 
toward  the  wife.  By  the  English  practice 
alimony  was  not  granted  as  an  independent 
right,  but  only  in  connection  with  some  other 
proceeding,  usually  divorce.  In  a  number  of 
the  United  States  acts  have  been  passed  pro- 
viding for  the  grant  of  alimony,  although  no 
divorce  may  be  sought,  and  In  some  instances 
courts  of  chancery  have  granted  alimony 
alone,  without  the  aid  of  a  statute,  on  the 
theory  that  jurisdiction  could  thus  be  exer- 
cised in  the  absence  of  ecclesiastical  courts. 
In  Georgia,  the  power  to  grant  alimony, 
though  no  suit  for  divorce  may  be  pending,  is 
given  by  statute. 

In  the  absence  of  express  statutory  decla- 
ration on  the  subject,  the  question  as  to  when 
a  wife  may  have  alimony  awarded  to  her  if 
she  be  living  separate  from  her  husband,  but 
no  divorce  suit  has  been  brought,  and  when 
it  will  be  denied  her,  has  given  rise  to  some 
discussion.  Mr.  Bishop,  after  mentioning  the 
different  theories  of  Jurisdiction,  states  this 
as,  in  his  opinion,  the  more  rational  conclu- 
sion: 

"And  the  rule  will  be  that  whenever  the  wife 
is  justified  in  living  apart  from  her  husband, 
and  she  is  without  means  and  he  is  capable  of 
supplying  them,  but  does  not,  she  may  have  this 
alimony.''  1  Blab.  Mar.  &  Div.  (Ed.  1891)  f 
1403. 

Again  be  states: 

"We  are  free  to  adopt  the  rule,  which  we  have 
seen  to  be  the  still  better  one  in  reason,  that 
whenever  a  destitute  wife  is  living  apart  from 
her  husband,  for  a  cause  legally  justifying  her, 
he  may  be  compelled,  if  able,  to  supply  alimony.'' 


After  quoting  from  SummerviUe,  J.,  In 
Hinds  V.  Hinds,  80  Ala.  225,  the  statement 
that  the  broad  ground  upon  which  equitable 
Jurisdiction  Is  made  to  rest  Is  the  unques- 
tionable duty  of  the  husband  to  support  the 
wife,  and  the  inadequacy  of  legal  remedies  to 
enforce  the  duty,  the  author  adds: 

"The  necessary  result  of  which  proposition  is, 
that  whenever  the  law  casts  upon  the  husband 
the  duty  to  support  his  wife,  and  he  fails  to 
obey,  she  may  have  this  alimony  suit  against 
him.'*    Id.  i  1409. 

And  still  further  he  says: 

"The  husband  cannot  abandon  bis  obligations 
to  his  wife;  therefore,  where  in  any  case  the 
law  authorizes  her  to  live  apart  from  him  by  rea- 
son of  his  ill  conduct,  it  consequently  requires 
him  to  maintain  her  while  so  Uvlng."  2  Bisb. 
Mar.  &  Div.  {  829. 

Without  discussing  further  general  prin- 
ciples or  authorities  In  other  Jurisdictions, 
we  will  consider  the  matter  in  the  light  of 
our  own  Codes  and  statutes.  The  first  Code, 
which  took  effect  on  January  1,  1863,  was  In- 
tended to  embrace,  in  a  condensed  form,  the 
laws  of  the  state,  whether  derived  from  the 
common  law,  the  Constitutions,  the  statutes 
of  the  state,  the  decisions  of  the  Supreme 
Court,  or  the  statutes  of  England  of  force 
here.    Section  1706  declared: 

"The  husband  is  bound  for  necessaries  far 
nished  to  the  wife,  when  separate  from  him, 
subject  to  the  limitations  hereinbefore  provided. 
If  the  wife  be  living  in  adultery  with  another 
man,  the  husband  is  not  liable;  but  notice  by 
the  husband  shall  not  relieve  him  from  liability, 
if  his  wife  is  separated  from  him  by  reason  of 
his  own  misconduct;  if  she  voluntarily  aban- 
dons him  without  sufficient  provocation,  notice 
by  the  husband  shall  relieve  him  of  all  liability 
for  necessaries  furnished  to  her." 

This  provision  is  now  included  In  the  Civil 
Code  of  1910  as  section  2997.  Thus,  In  deal- 
ing with  that  method  of  compelling  the  hus- 
band to  support  his  wife  to  the  extent  of  fur- 
nishing necessaries,  It  was  recognized  that 
certain  conduct  on  the  part  of  the  wife  would 
prevent  liability  from  arising  on  the  part  of 
the  husband;  and  the  distinction  between 
the  wife's  being  separated  from  the  husband 
by  reason  of  his  misconduct  and  a  voluntary 
abandonment  of  him  by  the  wife  without  suf- 
ficient provocation  was  also  recognized.  By 
section  1689  of  the  original  Code  (now  sec- 
tion 2976),  provision  was  made  in  regard  to 
applying,  at  a  regular  term  of  court,  for  tem- 
pprary  alimony  where  a  suit  for  divorce  or 
for  permanent  alimony  was  pending.  By  sec- 
tion 1693  (now  section  2983),  It  was  de- 
clared: 

"Permanent  alimony  is  granted  in  the  follow- 
ing cases :  1.  Of  divorce,  as  considered  in  the 
former  section.  2.  In  cases  of  voluntary  sepa- 
ration. 3.  Where  the  wife,  against  her  will, 
is  either  abandoned  or  driven  off  by  her  hus- 
band." 

Thus  the  matter  stood  until  1870.  In  that 
year  an  act  was  passed  which  first  made  cer- 
tain changes  in  the  law  as  to  granting  ali- 
mony in  connection  with  divorce  casea  By 
the  fourth  section,  as  codified  in  the  Civil 
Code  of  1910, 1  2986,  U  Is  declared: 
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"When  Iiusbaod  and  wife  are  living  separate- 
ly, or  are  bona  fide  in  a  state  of  separation,  and 
there  is  no  action  for  divorce  pending,  the  wife 
may,  in  behalf  of  herself  and  her  minor  chil- 
dren, if  any,  or  either,  institute  a  proceeding  by 
petition  setting  forth  fully  her  case;  and  upon 
three  days  notice  to  the  husband,  the  judge  may 
hear  the  same  in  term  or  vacation,  and  grant 
such  order  as  he  might  grant  were  it  based  on  a 
landing  libel  for  divorce,  to  be  enforced  in  the 
same  manner,"  etc. 

In  lloeiuans  t.  Toemans,  77  Ga.  124,  3  S. 
E.  354,  it  was  held  that  an  application  for 
the  allowance  of  temporary  alimony  under 
this  section  should  be  based  upon  a  proceed- 
ing for  permanent  alimony.  Stalllngs  t. 
Stallings,  127  Ga.  464,  66  S.  E.  469,  9  L.  R. 
.\.  (N.  S.)  693.  It  would  seem,  however,  that 
prayers  for  permanent  and  temporary  alimo- 
ny might  be  included  in  the  same  petition. 
With  reference  to  the  effect  of  the  provision 
of  the  act  of  1870,  above  cited,  and  its  codi- 
Hcatlon  In  the  Civil  Code  of  1910,  $  2986,  up- 
on section  2983,  which  had  been  in  the  Code 
prior  to  the  passage  of  that  act,  two  differ- 
ent views  may  be  advanced.  On  the  one 
band,  it  may  be  contended  that  the  act  of 
1870  did  not  enlarge  the  three  Instances  stat- 
ed in  the  pre-existing  section  of  the  Code,  in 
which  permanent  alimony  would  be  granted, 
that  the  facts  of  the  present  case  did  not 
fall  within  the  language  of  the  Code  as  to 
any  of  those  cases,  and,  therefore,  that  there 
could  be  no  permanent  alimony  granted  to 
the  wife.  On  the  other  hand,  it  may  be  con- 
tended that  the  language  of  the  Civil  Code 
of  1910,  i  2986^  derived  from  the  act  of  1870, 
ns  to  when  an  application  for  alimony  might 
be  made  without  a  suit  for  divorce,  was 
broad  and  comprehensive  in  its  terms,  and 
was  not  limited  by  a  literal  construction  of 
section  2983. 

In  construing  these  sections  of  the  present 
Code,  regard  should  be  had  to  harmonizing 
them  as  far  as  practicable,  remembering  at 
the  same  time  that  the  act  of  1870  was  the 
later  expression  of  the  legislative  will,  and 
that  its  effect  should  not  be  largely  destroyed 
by  placing  a  narrow  and  restricted  construc- 
tion on  the  law  as  it  already  existed,  and 
then  limiting  the  effect  of  the  later  act  by 
the  older  law  so  construed. 

In  Glass  v.  Wynn,  76  Ga.  819,  no  divorce 
proceeding  was  pending,  but  the  wife  applied 
for  permanent  and  temporary  alimony.  She 
alleged  that  her  husband  treated  her  cruelly, 
until  she  left  him.  This  was  denied  by  the 
husband.  The  presiding  Judge  awarded  the 
wife  temporary  alimony,  and  the  defendant 
excepted.  The  Judgment  was  affirmed. 
Some  of  the  language  of  Chief  Justice  Jack- 
son, In  delivering  the  opinion,  might  indicate 
that  he  thought  tliat  the  fact  that  the  hus- 
band and  wife  were  in  a  bona  fide  state  of 
separation  furnished  a  siiffident  basis  for  the 
grant  of  temporary  alimony,  and  that  it 
was  immaterial  what  brought  about  the  sepa- 
ration.   But  in  other  parts  of  the  opinion 


he  stated  that  the  evidence  was  in  conflict  as 
to  what  caused  the  separation,  and  that,  if 
cruel  treatment  or  voluntary  separation  were 
necessary  in  order  to  authorize  the  proceed- 
ing, cruelty  was  sufficiently  shown.  That 
case  does  not  establish  as  an  inviolable  rule 
that  the  mere  fact  of  separation  (not  mutual- 
ly voluntary),  regardless  of  its  cause  or  the 
surrounding  circumstances,  will  give  to  the 
wife  a  right  to  alimony.  But,  on  the  other 
hand,  it  does  establish  the  rule  that  if  the 
wife  leaves  the  husband  because  of  his  cruel 
treatment  toward  her,  this  does  not  prevent 
her  from  obtaining  alimony.  That  case  has 
been  fully  discussed  in  Coley  v.  Coley,  128 
Ga.  654,  G58,  58  S.  E.  205.  On  the  subject  of 
what  constitutes  cruel  treatment  it  was  cited 
in  Ray  v.  Ray,  106  Ga.  260,  263,  32  S.  E.  91, 
and  criticized  in  Ring  v.  Ring,  118  Ga.  183, 
44  S.  E.  861,  62  L.  R.  A.  878. 

In  Vinson  v.  Vinson,  04  Ga.  492,  19  S.  E. 
898,  voluntary  abandonment  of  the  husband 
by  the  wife  without  cause,  together  with 
certain  other  circumstances,  was  held  to  be 
sufficient  to  make  it  error  on  the  part  of  the 
Judge  of  the  superior  court  to  award  temito- 
rary  alimony.  In  that  case  it  did  not  appear 
that  any  divorce  suit  was  pending. 

In  Williams  v.  WilUams,  114  Ga.  772,  40 
S.  B.  782,  alimony  was  applied  for  pending 
a  divorce  suit.  It  was  held  tliat  where  the 
uncontradicted  evidence  showed  that  the  sep- 
aration between  the  husband  and  wife  was 
caused  solely  by  the  adultery  of  the  latter, 
uncondoned  by  the  former,  it  was  an  abuse 
of  discretion  to  allow  the  wife  temporary 
alimony. 

In  Parker  v,  Parker,  134  6a.  316^  67  8.  B. 
812,  an  action  was  brought  by  a  wife  against 
her  husband  for  permanent  alimony.  On  the 
trial,  the  defendant  requested  the  court  to 
diarge  the  Jury  that,  if  they  believed  from 
the  evidence  that  the  wife  left  her  husband 
without  cause,  they  would  not  be  authorized 
to  find  any  alimony  for  the  plaintiff ;  and 
that  "when  I  say  and  use  in  this  connection 
the  word  'cause,'  I  mean  some  unlawful  act 
or  unlawful  doing."  It  was  held  that  there 
was  no  error  in  refusing  such  request,  the 
reason  assigned  being  that  "the  wife  is  not 
barred  of  her  right  to  alimony  simply  be- 
cause the  conduct  of  the  husband  causing  her 
to  refuse  to  live  with  him  did  not  consist  of 
acts  which  were  unlawful." 

In  reference  to  the  grant  of  temporary  ali- 
mony pending  a  suit  for  permanent  alimony, 
where  there  is  no  action  for  divorce,  Civil 
Code  1910,  i  2986,  provides  tliat  the  Judge 
may  "grant  such  order  as  he  might  grant 
were  it  based  on  a  pending  libel  for  di- 
vorce," thus  analogizing  the  grant  or  refusal 
of  temporary  alimony  in  the  two  classes  of 


Looking  at  the  provisions  of  the  different 
sections  of  the  Code  touching  the  duty  of  the 
husband  to  support  the  wife,  and  the  meth- 
ods of  enforcing  that  duty  U  he  falls  to 
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perform  It,  and  construing  the  law  so  as 
to  have  a  harmonious  Intent,  we  see  that.  If 
the  husband  and  wife  are  separated,  he  Is 
generally  bound  to  furnish  her  necessaries, 
but  that  there  are  limitations  upon  this  duty, 
and   circumstances  which   will   relieve  him 
from  liability   to  one  who  furnishes  them, 
such  as  adultery  by  the  wife,  or  voluntary 
abandonment  of  the  husband  by  ber  without 
sufficient  provocation,  together  with  notice  of 
his  refusal  to  furnish  necessaries.    We  fur- 
ther find  that  the  old  rule  of  granting  tem- 
porary alimony  In  divorce  cases,  almost  as  a 
matter  of  course,  h&s  been  considerably  mod- 
ified by  the  change  in  the  law  as  to  the 
property    and    riglits    of    married    women; 
and  tliat  even  the  discretion  of  Oxe  Judge  In 
granting  it  may  be  declared  to  have-  been 
improperly  used,  under  certain  drcumstanc- 
ea     The  act  of  1870  must  be  given  a  fair 
construction  in  its  provision  as  to  the  grant- 
ing of  alimony  where  no  divorce  suit  is  pend- 
ing.    It  was  not  intended  to  give  an  ab- 
solute right  to  the  wife  to  obtain  alimony 
in  all  cases  of  separation  from  her  husband, 
regardless  of  the  cause  of  the  separation  or 
of  her  own  conduct     The  trenchant  state- 
ment of  Judge  McCay,  "that  suits  for  di- 
vorce and  alimony  ought  not  to  be  encour- 
aged" (HiU  V.  Hill,  47  Ga.  333),  may  well 
be  borne  in  mind,  If  a  wife  deserts  her  hus- 
band without  gnffldent  provocation.     While 
this  is  true,  on  the  trial  before  the  Jury  the 
presiding  Judge  cannot  grant  a  nonsuit  be- 
cause he  would  not  allow  a  verdict  for  the 
plaintiff  to  stand.    He  can  only  do  so  if  the 
plaintiff  falls  to  make  out  a  prima  facie  case, 
or  if,  admitting  all  the  facts  proved  and  all 
reasonable  deductions  from  them,  the  plain- 
tiff ought  not  to   recover.     Otherwise,  he 
should  submit  the  case  to  the  Jury,  under 
proper  instructions.    Civil  Code  1910,  8  5»42. 
In  the  present  case,  some  of  the  testimony 
dealt  with  trivial  bickerings  and  incivilities 
which  would   furnish  no  legitimate  ground 
either  for  a  separation  or  for  the  granting 
of  a  divorce.     Apparently  an  unfortunately 
too    common    cotDplicatlon    arose    from    the 
marriage  of  a  widower  with  children  by  a 
former  marriage,  and  with  a  fair  amount 
of  property,  to  a  widow  with  children  by  a 
former   marriage,    and    with   less   property. 
Nevertheless  the  plaintiff   did   allege  cruel 
treatment  producing  danger  to  health,  in- 
cluding a  false  charge  of  infidelity,  followed 
by  her  separation  from  her  husband.    Her 
^vidence  tended  to  support  these  allegations. 
It  was  for  the  Jury,  not  the  court,  to  pass 
upon  its  credibility.    While  some  of  her  tes- 
timony failed   to  show  facts  which  would 
have    authorized    a    separation,    there    was 
enough  to  require  the  submission  of  the  case 
to  a  Jury. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account 
of  sickness. 


a4S  Go.  3M) 
.      KENT  V.  KENT.    (No.  278.) 
(Supreme  Ck>ttrt  of  Georgia.     April  14,  1015.) 

(Syllalut  hy  the  Court.) 

Petition  fob  Alimont. 

The  petition  for  temporary  and  permanent 
alimony  was  good  as  against  a  general  demur- 
rer (Sikes  V.  Sikea,  this  day  decided.  85  S.  K. 
103),  and  the  court  did  not  abuse  his  dis""e- 
tion  in  awarding  temporary  alimony  and  couii.-!.:'. 
fees  to  the  applicant 

Error  from  Superior  Court,  Jenkins  Coun- 
ty;  H.  C.  Haoomond,  Judge. 

Action  between  B.  £>.  Kent  and  Ida  Kent 
From  the  Judgment,  B.  D.  Kent  brings  er- 
ror.   Affirmed. 

White  &  Lovett,  of  Sylvania,  and  A.  S. 
Anderson,  of  MlUen,  for  plaintiff  In  error. 
R.  P.  Jones,  of  Millen,  for  defendant  in  er^ 
ror. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 


an  Oa,  393) 
CAMP  V.  MATHEWS.     (No.  320.) 
(Supreme  Court  of  Georgia.     April  22,  1015.) 

(SyUahui  ly  tAe  OoitrtJ 
1.  EviDEMCE  «=»41{)—CoKSiDEBATioN— Parol 
Evidence. 

Mrs.  C.  B.  Camp  instituted  an  actioa 
against  K.  F,  Matthews  to  foreclose  a  land- 
lord's lien  for  money  alleged  to  have  been  fur- 
nished for  making  a  crop  during  the  year  1913. 
To  this  proceeding  the  defendant  filed  a  counter 
affidavit,  denying  that  plaintiff  had  fumiahed 
him  any  money  or  supplies  or  anything  to  en- 
able him  to  make  a  crop  during  the  year  1913, 
Certain  promissory  notes  were  introduced  m 
evidence  to  show  the  amount  in  which  the  de- 
fendant was  liable  to  plaintiff,  and  which  con- 
tained the  following  recital:  "This  money  is  to 
enable  me  to  make  my  crop  for  the  year  1913. 
These  notes  were  dated  March  15,  1013,  and 
signed  by  the  defendant  On  cross-examinaUon 
the  plaintiff,  over  objection,  testified:  "I  did  not 
furnish  the  money  as  represented  by  these  notes 
(referring  to  the  notes  in  evidence)  at  the  time 
same  were  executed.  I  let  him  have  the  money 
in  1911  or  in  1912 ;  and  the  notes  in  question 
are  renewals  of  the  money  I  let  him  have  in 
1911  or  1912."  The  defendant  also  testified, 
over  objection,  as  follows:  "1  Ixirrowed  $300 
from  plaintiff  in  1911  to  make  a  crop  for  that 
year.  I  did  not  pay  it  back  in  the  fall  of  that 
year,  but  renewed  it  for  the  year  1912,  and  did 
not  pay  it  back  in  1912,  but  renewed  it  for  the 
year  1913;  and  the  notes  in  question  are  re- 
newals of  that  debt  The  notes  in  qn^oj 
were  given  for  the  money  borrowed  in  1911. 
The  objection  urged  to  the  admissibility  of  the 
evidence  was  that  it  tended  to  vary  and  con- 
tradict the  terms  of  the  notes.  The  court  over- 
ruled the  objection,  and,  at  the  conclusion  of  the 
evidence,  directed  a  verdict  for  the  defendant 
To  these  rulings  the  plaintiff  excepted.  Heli, 
that  parol  evidence  was  admissible  to  show  the 
circumstances  under  which  the  note  was  made, 
and  to  explain  the  consideration  and  show  the 
year  in  which  •  the  consideration  appearing  on 
the  face  of  the  notes  was  actually  advanced. 
Anderson  v.  Brown,  72  Ga.  713  (3) ;  Burke  v. 
Napier,  106  Ga.  827,  32  S.  B.  134;  Butts  ▼. 
Cnthbertson,  6  Ga.  166.     The  evidence  objected 


«=»For  other  cases  see  sun*  topic  and  KBT-NUMBBR  In  all  K«r-Numbered  Dlgaets  and  Indaxsi 
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to  did  not  tend  to  vary  and  contradict  the  terms 
of  the  notes. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  1912-1928;  Dec.  Dig.  «S=>419.] 

2.   IiAIfDU>BD  AND   TENANT  «=3245— LlS5   rOB 

ADVANCxa  —  Crops     Subject  —  Rxnewal 

Notes. 

"The  special  lien  of  a  landlord  for  money 
or  supplies  furnished  in  mailing  a  crop  exists, 
amd  can  be  foreclosed  as  a  lien,  only  on  the 
crops  of  the  year  in  which  the  advances  are 
loade.  A  balance  of  indebtedness  for  a  prior 
year  cannot  be  included  in  a  foreclosure  of 
such  a  lien,  even  by  agreement  of  the  parties  at 
the  beginning  of  the  year  that  such  balance  shall 
be  included  with  the  advances  of  that  year." 
Parks  T.  Simpson,  124  6a.  623,  62  S.  E.  616. 
The  renewal  notes  given  by  the  defendant  could 
only  act  as  an  extension  of  time  on  the  old 
indebtedness,  and  could  not  be  considered  as  an 
advancement  of  money  for  the  year  in  which 
they  were  given. 

[E!d.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  $§  988-890;  Dec.  Dig.  «=> 
246.] 

8.  DlRECnoiT  OT  Vkbdict. 

Under  the  uncontradicted  evidence,  the 
judge  did  not  err  in  directing  a  yerdict  for  the 
defendant 

Srior  from  Superior  Court,  Troup  County; 
B.  W.  Freeman,  Judge. 

Action  by  Mrs.  C.  B.  Camp  against  B.  F. 
Matb&w&  Judgment  for  defendant,  and 
plaintiff  brings  error.     Affirmed. 

M.  U.  Mooty  and  Judson  Andrews,  both  of 
lA  Grange,  for  plaintiff  in  error.  W.  A.  Post, 
of  Grantvllle,  and  A.  H.  Thompson,  of  La« 
Grange^  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  0.  J^  ab- 
sent on  account  of  sickness. 


043  OS.  tS» 

ELDEB  y.  STATE.     (Na  812.) 

(Supreme  Court  o<  Georgia.    April  20,  1016.) 

(Syttalnu  by  the  Court.) 

1.  CBnairAL   Law    €=»828  —  Instbtjctioks — 

BZABONABLK  DOITBT— BEQUEST. 

The  words  "reasonable  doubt"  are  of  such 
obvious  significance  that,  in  the  absence  of  an 
appropriate  written  request,  an  omission  to  de- 
fine them  will  not  require  a  new  triaL  Battle 
y.  State,  103  6a.  68  (2),  57,  29  S.  E.  491. 

[Bd.   Note.— For    other    cases,    see    Criminal 
Utw,  Cent  Dig.  f  2007 ;   Dec.  Dig.  «=9828.] 

2.  hoicoidb  4=a286— instbuchohs— lufuxd 
Haucx. 

On  the  trial  of  a  murder  case,  it  is  not  ad- 
yisable  ft»r  the  judge,  while  instructing  the  jury 
on  the  sobiect  of  implied  malice,  to  use  the  ex- 

fression,  "It  may  appear  in  the  gleam  of  a 
nife,  or  from  the  flash  from  the  shot  of  a  gun." 
Mills  V.  State,  133  Ga.  165,  65  S.  E.  368; 
Leonard  v.  State,  133  Ga.  435.  66  S.  E.  251 ; 
Bicketson  v.  State,  134  Ga.  306,  67  S.  E,  881. 
(a)  Under  the  facts  of  this  case,  and  when 
considered  in  connection  with  tiie  context,  the 
use  of  the  expression  quoted  above  does  not  re- 
quire a  new  trial. 

[Ed.   Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  a  686-591 ;    Dec  Dig.  «=»286.] 


8.  HomciDK  €=»3ll— Instbuctions  —  Becoic- 

MBNDATION  OF  PUNISHMEST. 

The  charge,  "But  if  you  think  for  any  rea- 
son there  are  extenuating  circumstances  which 
do  not  reduce  it  from  murder  to  manslaughter, 
or  justify  it  but  for  any  reason  you  think  this 
man  should  not  suffer  the  death  penalty,  but 
should  be  imprisoned  for  life,  you  would  ex- 
press it  in  your  verdict,  and  that  would  be 
the  sentence  of  the  court,"  will  not  require  a 
new  trial.  Such  language  did  not  drcnmscribs 
or  restrict  the  jury  in  respect  to  the  exercise  of 
their  right  of  recommendation.  Valentine  v. 
State,  77  Ga.  470  (4) ;  Inman  v.  State,  72  Ga. 
269  (6) ;  Cyrus  v.  State,  102  Ga.  617,  29  8.  B. 
017 ;   Pen.  Code  1910,  g  63. 

[Bd.  Note. — EV>r  other  cases,  see  Homicide, 
Cent  Dig.  f{  662,  663 ;    Dec  Dig.  <S=>311.] 

4.  Cbimutai.  Law  €=9ll22^AFFEAir-PBXSKN- 

lATION  FOB  HevIEW— iNSTBUCnONS. 

It  is  sought,  in  other  grounds  of  the  amend- 
ment to  the  motion  for  new  trial,  to  assign  er- 
ror upon  the  instructions  to  the  jury ; '  but 
neither  the  instructions  nor  the  assignments  of 
error  are  set  forth  with  sufficient  clearness  to 
enable  this  court  to  intelligently  pass  thereon. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  {f  2940-2945;  Dec  Dig.  «=» 
1122.] 

5.  Yebdiot  aho  Dbitiai.  of  New  Tbiai.  Af- 

PBOVED. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  no  error  in  refusing  to 
grant  a  new  trial. 

Error  from  Superior  Court,  Fulton  Coun- 
ty: B.  H.  HUl,  Judge. 

Eddie  Elder  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Wm.  M.  Smith,  of  Atlanta,  for  plaintUT  In 
error.  Hugh  M.  Dorsey,  SoL  Gen.,  of  Atlan- 
ta, and  Warr^i  Grice,  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  G.  J.,  ab- 
sent on  account  of  sickness. 


a*t  Qa.  tU) 
GEORGIA,  F.  &  A.  BT.  CO.  y.  TEMPLES. 
(No.  276.) 

(Supreme  Court  of  Georgia.     April  14,  1816.) 

(Syllahut  &v  the  Court.) 

1.  Evidence  «=>497  —  Indefinite  Expbeb- 
siON  OF  Opinion— ValuBi— Damages. 

On  the  trial  of  an  action  for  damages 
caused  by  the  delay  of  a  common  carrier  in  ship- 
ping cattle,  where  the  shipper  had  testified  that 
a  certain  number  of  the  cattle  died,  that  they 
were  of  a  stated  value  each,  and  that  he  had 
been  put  to  a  certain  expense  on  account  of  the 
delay,  it  was  error  to  allow  him,  over  objectioa, 
to  testify  that  the  damage  to  the  cattle  con- 
tained in  the  car,  other  than  those  which  died, 
would  average  from  $3  to  $9  a  head. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  fS  2286-2288 ;    Dec  Dig.  «8=»497.] 

2.  Instructions. 

If  there  were  other  inaccuracies  in  rulings 
or  charges,  they  were  of  minor  importance,  and 
such  as  are  not  likely  to  occur  upon  another 
trial. 

Error  from  Superior  Court,  Miller  Count; ; 
W.  C.  Worrlll,  Judge. 
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Action  by  W.  P.  Temples  against  the  Geor- 
gia, Florida  Sc  Alabama  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

T.  S.  Hawes  and  W.  H.  Krause,  both  of 
Bainbridge,  and  P.  D.  Rich  and  Bush  & 
Stapleton,  all  of  Colquitt,  for  plaintltt  in  er- 
ror, John  H.  Lewis,  of  Columbus,  for  de- 
fendant in  error. 

LUMPKIN,  J.  Temples  sued  the  Georgia, 
Florida  &  Alabama  Railway  Company  to  re- 
cover damages  resulting  to  certain  cattle,  on 
account  of  a  delay  in  shipping  them  to  their 
destination.  He  recovered  a  verdict  The 
defendant  moved  for  a  new  trial,  which  was 
refused,  and  It  excepted. 

[1]  1.  The  plaintiff  testified  that  there 
were  48  head  of  cattle  placed  In  the  car ;  that 
the  shipment  was  delayed;  and  that  several 
of  them  died,  giving  the  number  and  values. 
He  was  then  allowed  to  testify  that  the  dam- 
age to  the  others  would  average  from  $3  to 
$9  a  head.  It  has  been  held  that  a  person 
suing  for  damages  cannot  broadly  give  his 
opinion  as  to  the  amount  thereof.  That  is 
one  of  the  questions  to  be  decided  by  the 
Jury.  McCrary  v.  Prltchard,  119  Ga.  876,  47 
S.  E.  341;  Miller  v.  Luckey,  132  Ga.  581,  583, 
64  S.  E.  658.  A  witness  may  testify  to  any 
relevant  fact  Though  not  an  expert  if  he 
has  knowledge  of  facts  on  which  to  predicate 
an  opinion  as  to  value,  he  may  give  it, 
where  value  is  relevant  But  this  is  different 
from  merely  giving  a  general  opinion  as  to 
the  amount  of  damages  to  htm  or  to  his 
property.  In  the  present  case  the  verdict  was 
for  more  than  the  value  of  the  cattle  which 
died  and  the  expense  shown  to  have  been  In- 
curred. The  jury  evidently  based  their  find- 
ing In  part  on  the  general  estimate  of  dam- 
ages mentioned.  The  Impropriety  of  thia 
testimony  will  plainly  be  seen  from  the  tact 
that  It  does  not  appear  how  many  of  the  cat- 
tle the  witness  thought  were  damaged  $3 
apiece,  or  how  many  $9  apiece,  or  how  many 
some  intermediate  sum.  The  Jury  were  left 
to  make  some  sort  of  average  or  guess. 

[2]  2.  The  grounds  of  the  motion  for  a  new 
trial  assigned  error  in  some  other  rulings  and 
charges  of  less  Importance.  The  charge  was 
very  meager  as  to  the  measure  of  damages. 
There  was  an  instruction  to  the  effect  that 
if  the  cattle  were  damaged  in  the  course  of 
the  shipment  after  being  delivered  to  the 
railroad  company.  It  would  be  incumbent  on 
the  company  to  show  that  such  damage  re- 
sulted without  Its  fault  Complaint  was 
made  that  such  a  charge  may  have  led  the 
Jury  to  believe  that  this  must  be  shown  by 
evidence  introduced  by  the  defendant  rath- 
er than  from  that  Introduced  by  either  of  the 
parties,  and  may  have  injured  the  latter,  as 
it  introduced  no  evidence.  The  giving  In 
charge  of  a  part  of  Civil  Code  1910,  {  2777, 
was  assigned  as  error,  but  it  was  not  likely 


to  have  been  misunderstood  in  the  light  of 
the  entire  charge.  If  there  were  any  inac- 
curacies in  these  matters,  they  are  of  such  a 
character  that  they  will  most  likely  not  oc- 
cur again,  and,  if  the  defendant  desires  a 
fuller  charge  on  any  point  on  the  next  trial, 
it  can  be  invoked. 

Judgment  reversed.    All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent 


(143  G«.  3ei) 
WILSON  et  aL  v.  DUNN  et  al.    (No.  301.) 

(Supreme  Court  of  Georgia.    April  16,  1915.) 

(Syllabut  hv  the  Court.} 

1.  Schools  and  School  Dibtbicts  «=»103— 
Taxes  —  Collection  —  Injunction  — 
School  Election— Pboof  or  Jubisdiction- 
AL  Facts. 

Where  a  paper  (or  petition)  signed  by  cer- 
tain citizens  of  a  county  was  filed  with  the  or- 
dinary, asking  that  he  call  an  election  to  be 
held  under  Civ.  Code  1910,  {  1535  et  seq.,  for 
the  purpose  of  voting  on  the  question  of  local 
taxation  for  public  schools  in  a  certain  school 
district  in  the  county,  and  the  election  was  held, 
the  calling  of  the  election  determined,  at  least 
prima  facie,  that  all  the  jurisdictional  facts  re- 
quired by  law  for  such  purpose  were  made  to 
appear,  and  that  the  petitioners  were  of  a  suf- 
ficient number,  as  required  by  statute  in  such 
cases.  Vornberg  v.  Dunn,  143  Ga.  — ,  8i  S.  E. 
370.  And  where,  on  the  hearing  of  an  equitable 
petition  In  the  superior  court,  which  averred 
the  want  of  jurisdictional  facts  presented  to 
the  ordinary  before  calling  the  election  as  one 
ground  why  an  injunction  should  be  granted  to 

Erevent  the  collection  of  the  tax.  It  did  not  af- 
rmatively  appear  from  the  evidence  that  such 
jurisdictional  facts  were  wanting  l>efore  the  or- 
dinary called  the  election,  but,  on  the  contrary, 
that  such  facts  did  exist,  it  was  not  error  to  re- 
fuse to  grant  an  injunction  on  this  ground. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  M  114,  115,  U7, 
240-245,  252 ;    Dec.  Dig.  <3=>103.] 

2.  Schools  and  School  Districts  ®=>103  — 
Ta;xes — Collection — 1  njunction. 

Where  it  appeared,  on  the  trial  of  such  a 
case  as  stated  in  the  preceding  note,  that  the 
superintendents  of  the  election  were  adminis- 
tered the  oath  required  by  law  in  such  cases 
before  the  election  was  held  by  them,  it  is  not 
cause  for  an  injunction  against  the  collection 
of  a  local  school  tax  authorized  by  the  election 
that  a  jurat  waa  not  attached  to  the  form  of 
oath  taken. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  f§  114,  115.  117, 
240-245,  252;    Dec.  Dig.  «=>103.] 

3.  Schools  and  School  Distbicts  ®=>103  — 
School  Election — Validity — Pboof. 

Where  a  petition  prayed  the  ordinary  of  a 
county  to  call  an  election  in  "Union  District" 
for  the  purpose  of  voting  on  the  question  of  lo- 
cal taxation  for  public  schools,  and  an  election 
was  ordered  and  held,  and  tiie  return  of  the 
managers  of  the  election  showed  that  it  was 
held  at  "Union  Schoolhonse,"  and  that  two- 
thirds  of  those  voting  at  such  election  voted  in 
favor  of  local  taxation  for  public  schools,  such 
petition  and  return,  when  construed  in  connec- 
tion with  the  parol  evidence  that  the  election 
was  held  in  "Union  District,"  will  be  held  to 
sufficiently  show  that  the  election  waa  held  in 
Union  District     Especially  is  this  true,  wber* 
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the  pctitiuD  for  injunction  alleged  that  the  elec- 
tion was  held  "in  the  Union  School  District." 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  IS  114,  115,  117, 
240-248,  252;    Dec.  Dig.  €=3103.] 

4.  Schools  and  School  Districts  «=>107  — 
Taxes  —  Collection  —  Injunction  —  Va- 
UDITT  OF  Election — ^Evidence. 

The  petition  alleged  that  an  election  was 
held,  but  that  the  ordinary  did  not  declare  the 
result  as  being  in  favor  of  local  taxation,  and 
that  the  tax  levied  against  petitioners  if  there- 
fore void.  On  the  interlocutory  hearing  it  was 
not  error  to  refuse  an  injunction,  where  parol 
evidence  of  the  ordinary  and  one  of  the  mana- 
gers of  the  election,  who  delivered  the  returns  to 
the  other  managers,  tended  to  show  that  more 
than  two-thirds  of  the  qualified  voters  in  the 
school  district  voted  at  the  election  in  favor 
of  local  school  taxation,  and  that  the  returns 
thereof  were  duly  made  to  the  ordinary  of  the 
county,  who  formally  declared  that  the  election 
had  resulted  in  favor  of  local  taxation  for  pub- 
lic schools,  but  the  ordinary  failed  to  enter  the 
returns  on  the  minutes  of  his  court,  for  the 
reason  that  he  did  not  consider  that  the  law  re- 
quired it,  and  in  pursuance  of  the  declared  re- 
sult the  ordinary  notified  the  trustees  of  the 
school  that  the  election  had  resulted  in  favor 
of  local  school  taxation,  and  the  latter  levied 
and  collected  for  that  purpose  school  tax  in  the 
district  for  four  years  preceding  the  application 
for  injunction,  and  the  school  was  thus  main- 
tained. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  iS  25^-256;  Dec. 
Dig.  «=9l07.] 

5.  Schools  and  School  Districts  «=»103, 
107— Taxbs— Election— Validity  —  Right 
TO  Attack— Lapse  ot  Time. 

Where  an  election  was  called  by  the  ordi- 
nary to  be  held  in  a  local  school  district  for 
the  sole  purpose  of  ascertaining  whether  or  not 
two-thirds  of  the  qualified  voters  were  in  favor 
of  local  school  taxation,  and  the  superintendents 
of  snch  election  couibined  the  election  on  the 
question  of  local  taxation  with  an  election  for 
trustees  of  the  school  district,  and  one  or  more 
of  the  managers  of  the  election  were  elected  as 
snch  trustees,  such  election  was  irregular ;  but 
it  will  not  ipso  facto  invalidate  the  election  as 
to  the  question  of  taxation  in  the  school  dis- 
trict, the  validity  of  the  election  of  the  trustees 
not  being  in  question.  But  after  the  lapse  of 
four  years,  during  which  time  the  complainants 
have  remained  silent  and  paid  their  taxes  in 
sapport  of  the  school,  such  election  cannot  be 
thus  attacked.  De  Loach  v.  Newton,  134  Ga. 
739  (3),  742,  68  S.  E.  708,  20  Ann.  Cas.  342; 
Dobbs  V.  Hardin,  137  Ga.  191,  73  S.  E.  582. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |§  114,  115,  117, 
24(K-a45,  252-256;    Dec.  Dig.  ®=>103,  107.] 

Error  from  Superior  Court,  McDuffle  Coun- 
ty;  H.  C  Hammond,  Judge. 

Action  by  3.  E  Wilson  and  others  against 
M.  W.  Dunn,  Commissioner,  and  others. 
Judgment  for  defendants,  and  plaintiffs 
bring  error.    Affirmed. 

B.  P.  Davis,  of  Warrenton,  for  plaintiffs  in 
error.  Ira  E.  Farmer  and  J.  B.  Burnside, 
both  of  Thomson,  for  defendants  in  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  0.  J.,  absent 
on  account  of  sickness. 


(16  Qa.  App.  XH) 
GIBSON  V.  STATE.     (No.  6229.) 
(Court  of  Appeals  of  Georgia.     May  4,  1915.) 

(SvUahut  hy  the  Court.) 

Chattel  Mobtgaoes  «=s>232— Sale  of  Mort- 
oaoed  Pbopebtt  —  Pbosecijtion  —  Indict- 
ment—Proof. 

Where,  upon  the  trial  of  one  accused  of 
selling  mortgaged  personalty,  the  property  alles- 
ed  to  have  been  mortgaged  and  sold  is  described 
in  the  indictment,  as  "one  bull,  five  years  old." 
and  the  proof  upon  the  trial  was  that  the  de- 
fendant had  mortgaged  the  bull  described,  and 
had  afterwards  sold  a  "red,  butt-headed  bull," 
but  there  was  no  evidence  whatever  that  the 
buU  sold  by  the  defendant  was  the  same  animal 
as  that  mortgaged,  the  verdict  was  contrary  to 
law,  being  without  evidence   to   support  it 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  fj  484-487;  Dec.  Dig.  €=» 
232.] 

Error  from  Superior  Court,  Crawford  Coun- 
ty ;  H.  A.  Mathews,  Judge. 

Levi  Gibson  was  convicted  of  selling  mort- 
gaged personalty,  and  hrings  error.    Eeversed. 

W.  J.  Wallace  and  R.  H.  Culverhouse,  both 
of  KnoxTllle,  for  plaintiff  In  error.  John  P. 
Ross,  Sol.  Gen.,  of  Macon,  for  the  State. 

BROYLES,  J.  As  Indicateo  in  the  head- 
note,  the  judgment  overruling  the  motion  ^or 
a  new  trial  In  this  case  must  l>e  reversed. 
We  have,  however,  come  to  this  conclusion 
reluctantly,  for  Its  "earmarks,"  as  disclosed 
by  tlie  record,  are  strongly  suggestive  of 
the  defendant's  guilt.  In  fact,  we  think  the 
verdict  might  well  have  been  the  guarded 
Scotch  one  of  "not  proven."  The  accused 
mortgaged  to  a  party,  to  secure  a  debt  of 
$100,  "one  bull,  five  years  old,"  and  a  few 
months  afterwards  sold  to  a  third  party  a 
"red,  butt-headed  bull."  When  the  debt  be- 
came due,  and  was  unpaid,  and  the  officer 
holding  the  mortgage  fl.  fa.  went  to  the  de- 
fendant's premises  to  levy  on  the  bull,  no  bull 
of  any  kind  could  be  found,  and  the  defend- 
ant did  not  explain,  nor  attempt  to  explain, 
what  had  become  of  it,  but  contented  him- 
self merely  with  stating  that  the  red,  butt- 
headed  bull  he  had  sold  was  not  the  one  he 
had  previously  mortgaged.  These  facts 
strongly  point  to  the  defendant's  guilt,  but  as 
stated,  under  our  statute,  are  insufficient  to 
convict  him.  The  escape  from  punishment  of 
the  accused,  however,  and  the  loss  and  dam- 
age to  the  mortgagee,  under  such  circum- 
stances, furnish,  in  our  opinion,  a  strong 
argument  for  the  strengthening  of  the  statute 
In  question.  We  think  that,  in  the  interests 
of  justice  and  public  policy,  section  720  of 
the  Penal  0>de  might  well  be  amended  to 
provide  that.  In  such  cases  as  tWs,  where  the 
mortgaged  personalty  cannot  be  found,  a  pri- 
ma facie  case  of  the  defendant's  guilt  is 
thereby  established,  and  the  burden  is  placed 
upon  him  of  explaining  what  has  become  of 
the  mortgaged  property. 

Judgment  reversed. 
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Baker  v.  statu.  (No.  6434.) 

(Court  of  Appeals  of  Georgia.     May  4,  1916.) 

(Byllahut  by  the  Court.) 
Rbtiew  on  Appeal. 

The  decision  in  this  case  is  controlled  by 
the  decision  in  the  case  of  Harvey  y.  State,  .85 
S.  B.  82,  decided  May  3,  1915. 

Error  from  City  Court  of  ThomasvlUe;  W. 
H.  Hammond,  Judge, 

Proceeding  between  D.  O.  Baker  and  tbe 
State.  From  Uie  Judgment,  Baker  brings  er- 
ror.  Affirmed. 

Fondren  Mitchell,  of  ThomasTllle,  for  plain- 
tiff in  error.  H.  J.  Maclntyre,  SoL,  of  Thom- 
asyille,  for  tbe  State. 

RUSSELL,  C.  3.    Judgment  affirmed. 


(1£  Ga.  App.  264) 

SEABOARD  AIR  LINE  RY.  T.  PARRISH. 

(No.  5783.) 
(Court  of  Appeals  of  Georgia.    May  4,  1915.) 

(BvllahM*  hy  the  Court.) 

AniMALs  «=944— Appeal  and  Ebbob  «=»1001 
—Killing  of  Doob— Becotxbt  by  Owneb 

—  SCFFICIENOY     O*    BVIDENOB  —  "PkBSONAL 

Pboperty." 

Without  considering  whether  the  adoption 
by  the  Legislature  of  the  act  of  1912  (Acte  1912, 
pp.  46,  47)  reciting  that  "all  dogs  are  hereby 
made  personal  property  and  shall  be  given  in 
and  taxed  as  other  property  of  this  state  is  giv- 
en in  and  taxed"  changes  the  rule  laid  down  in 
Jemison  t^  Southwestern  Railroad,  75  Ga.  444, 
58  Am.  Rep.  476,  Strong  v.  Georgia  Railway  & 
Electric  Co.,  118  Ga.  515,  45  8.  E.  366,  and 
in  Columbus  Railroad  Co.  v.  Woolfolk,  128  Ga. 
631,  58  S.  E.  152,  and  in  Gaddis  v.  Southern 
Railway  Co.,  9  Ga.  App.  272,  71  S.  E.  7,  and 
both  authorizes  a  recovery  against  a  railroad 
company  for  the  negligent  killing  of  a  do^  and 
creates  a  presumption  as  in  cases  of  injuries 
to  persons  or  other  property,  we  hold  that  the 
court  did  not  err  in  overrolmg  the  motion  for 
a  new  trial;  since  it  was  well  settled  before 
the  passage  of  tbe  act  referred  to,  and  under 
the  authority  cited  above,  that  the  owner  may 
maintain  an  action  against  one  who  wanton- 
ly, malidoualy,  or  intentionally  kills  his  dog. 
There  was  evidence  that,  though  the  plaintiff's 
dog  had  been  standing  on  tbe  railroad  track 
near  tbe  crossing  for  "about  ten  minutes  be- 
fore the  train  passed,  and  the  railroad  is 
straight,"  "the  train  did  not  slack  up;  it  did 
not  slow  up  except  for  the  crossing;  the  train 
did  not  blow  for  the  dog;  it  only  blew  at  the 
crossing;"  and  tbat  the  engineer  could  have 
seen  tbe  dog.  From  this  evidence  the  jury  were 
authorized  to  infer  that  the  killing  of  the  dog 
was  wanton  and  malicious,  and,  since  they  did 
■0  find,  we  may  not  set  aside  a  verdict  with 
some  evidence  to  support  it.  The  case  is  con- 
trolled by  the  case  of  Southern  Railway  Co.  v, 
Keel,  7  Ga.  App.  244,  66  S.  E.  627,  where  tbe 
facts  are  almost  identicaL 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent.  Dig.  51  115-122:  Dec.  Dir.  <S=»44;  Ap- 
peal and  Error,  Cent  Dig.  §S  3922,  3928-3934; 
Dec.  Dig.  «=>1001. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Personal  Property.] 

Error  from  Superior  Court,  Bryan  Coun- 
ty;  W.  W.  Sheppard,  Judge. 


Action  by  H.  A.  Parrlsh  against  the  Sea- 
board Air  Line  Railway.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Anderson,  Cann  &  Oann  and  Thoa.  F. 
Walsh,  Jr.,  all  of  Savannah,  for  plaintiCT  in 
error.  J.  P.  Dukes,  of  Pembroke,  for  de- 
fendant In  error. 

WADE,  J,     Judgment  affirmed. 


(16  Oa.  App.  2S2) 
McLENDON  t.  STATE.    (No.  6065.) 
(CJonrt  of  Appeals  of  Georgia.     May  4,  1915.) 

(Byllabug  iy  the  Court.) 

1.  False  Pketensks  «=>22,  26  —  Cskatino 
and  swindlinq — acocbation — requisites 
— OwNEB  OF  PaoPEBTY— Defense. 

Where  an  accusation,  based  on  section  703 
of  the  Penal  Code  of  1910,  charges  one  with 
cheating  and  swindling  by  fraudulently  obtain- 
ing credit,  through  false  and  fraudulent  r^re- 
sentations  as  to  his  ownership  of  certain  prop- 
erty therein  described,  it  is  not  essential  for  tbe 
accusation  to  allege  specifically  in  whom  the 
ownership  of  the  property  wa«  in  fact  vested. 
If  the  accused  falsely  and  fraudulently  repre- 
sents that  the  title  to  tiie  proper^  is  in  him, 
and  the  property  described  and  claimed  by  him 
is  actually  in  existence,  it  is  wholly  immate- 
rial in  what  person  other  than  himself  the  ti- 
tle may  be  vested.  It  must  be  charged  that  the 
person  alleged  to  have  been  defrauded  was  de- 
ceived by  the  representations  and  thereby  suf- 
fered loss,  etc. 

(a)  The  accused  in  such  a  case  may  establish 
a  complete  defense  by  showing  that  he  did  not 
knowingly  make  false  representations  as  to  his 
ownership  of  tbe  property  as  alleged,  or  that 
the  representations  were  in  fact  true  when 
made,  and  the  real  title  to  the  property  was 
then  actually  vested  in  him. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, C^t  Dig.  tS  27.  31;  Dec.  Dig.  <S=>22, 
26.] 

2.  False  Fbxtenses  ^=926,  38  —  CHXATma 
AND  Swindling — Accusation— StWFioiKN- 
OY— Pleading  and  Pboof. 

An  allegation  in  such  an  accusation  that 
certain  false  and  fraudulent  representations 
were  made  "to  the  firm  of  Rice  &  Phelps,  a  part- 
nership composed  of  W.  B.  Rice  and  W.  T. 
Phelps,"  as  to  the  ownership  of  certain  describ- 
ed property,  etc.,  was  not  sufficientiy  definite, 
as  the  defendant  was  entitied  to  know  the  spe- 
cific person  or  jpersons  to  whom  the  representa- 
tions were  made. 

(a)  It  follows  that  proof  that  the  repreaenta- 
tions  were  made  to  an  agent  of  the  nrm,  and 
thus  to  the  firm,  would  not  be  admissible  under 
such  an  allegation ;  for  the  defendant  is  enti- 
tied to  know  precisely  to  what  particular  per- 
son he  is  charged  with  making  the  false  repre- 
sentations, in  order  to  enable  him  to  properly 
f)repare  his  defense,  and  the  proof  should  strict- 
y  conform  to  tbe  allegations  and  sbow  that  the 
representations  were  in  fact  made  to  the  identi- 
cal person  or  persons  named  in  the  accusation. 
[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  {§  31,  50^;  Dec.  Dig.  <3=> 
26,  38.] 

3.  False  Pbetenses  ®==>30,  38  —  CHXATiNa 
AND  Swindling — Pleading  and  Pboof — 
Knowledge. 

Where  such  an  accusation  charges  that  cer- 
tain representations  "were  false  and  fraudu- 
lently made"  with  "intent  to  defraud."  etc.,  a 
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further  specific  allegatioB  that  the  accused  knew 
that  the  alleged  fuse  representations  were  in 
fact  false  at  the  time  they  were  made  is  not  es- 
•emtial.  If  the  representations  were  in  fact  false 
and  were  made  with  intent  to  deceive,  this 
would  necessarily  imply  that  the  defendant  knew 
the  falsity  of  the  representations  when  they 
were  so  made.  See  State  v.  Switzer,  63  Vt 
604.  22  AU.  724,  25  Am.  St  Hep.  789;  State 
▼.  Snyder,  66  Ind.  206.  287;  Commonwealth 
T.  Hulbert,  12  Mete.  (Mass.)  448(2).  If  the 
accusation  specifically  charges  that  the  accused 
"knew"  that  the  representations  made  by  him 
were  false,  then  the  allegation  must  he  support- 
ed by  proof,  as  was  held  in  Carlisle  t.  State,  2 
6a.  App.  651.  58  S.  E.  1068. 

[Ed.  Note.— For  other-  cases,  see  False  Pre- 
tenses, Cent  Dig.  {{  87,  60-53;  Dec.  Dig.  «=> 
80,  38.] 

4.  Falsb  PuETEweES  «=>31  —  Fbaudtjlsntly 
Obtaining    Cbbdit— Aoottbation  —  Rkqui- 

SITES. 

Where  one  is  charged  with  fraudulently 
obtaining  credit  (Pen.  Code  1910,  {  703)  by 
making  talse  representations  as  to  his  wealth, 
ownership  of  property,  etc.,  the  accusation  must 
not  only  charge  that  a  person  named  was  de- 
frauded of  money,  or  of  some  other  valuable 
thing,  but  it  must  further  charge  that  the  credit 
eztmded  to  the  accused  was  so  given  and  ex- 
tended upon  the  faith  of  said  representations. 

(a)  The  charge  in  this  case  that  the  defend- 
ant "by  said  representations  [referring  to  the 
alleged  frandnlait  representations  as  to  his  un- 
encuinl>eied  ownership  of  property]  of  his  wealth 
and  respectability  did  obtain  a  credit  of  S300 
from  said  firm  and  did  get  possession  of  $300 
worth  of  com"  sufficiently  set  forth  that  the 
credit'  granted  or  the  alleged  advances  made 
were  ao  granted  or  made  upon  the  faith  of  the 
truth  of  the  representations. 

[EM.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  §f  38-41;    Dec  Dig.  ®=>31.] 

6.  FAI.8K  Pbeteitbxb  ®=»30— Ceckatino  and 
SwiNDUNO  —  Accusation  —  Natube  of  In- 

eUMBBANOES. 

Where  an  accusation  charges  that  the  de- 
fendant represented  that  certain  property  be- 
longed to  Dim,  and  was  "free  and  unincum- 
bered," etc.,  when  in  fact  the  defendant  did  not 
own  the  property  described  and  the  said  proper- 
ty was  not  "free  and  unincumbered  as  represent- 
ed by  him,"  the  accusation  should  set  forth  the 
nature  and  character  of  the  alleged  incumbranc- 
es on  the  property. 

[Bd.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  f  37;  Dec.  Dig.  «=330.} 

6l  CBnciNAii  Law  4=31134— OyEBBtruNQ  Db- 
1C17BBBB  TO  AocusATioN— Subsequent  Pbo- 
caoBDiNos— VAUDnr. 

For  the  reasons  stated  al>oTe,  the  court  err- 
ed in  OTermling  the  demurrer  to  the  accusation: 
and,  since  what  thereafter  happened  in  the  trial 
was  therefore  nugatory,  it  Is  unnecessary  to 
discuss  the  remaining  assignments  of  error,  baa- 
ed on  what  occurred  thereafter  in  the  trial. 

[Bid.  Note. — For  other,  cases,  see  Criminal 
Law,  Cent  Dig.  if  2687,  2653.  298&-2998,  3056, 
3067-3071;    Dec  Dig.  «=»1134.] 

Brror  from  City  Court  of  Dublin;  James 
B.  Hicks,  Judge. 

Tom  McLendon  was  convicted  of  cheating 
and  swindling,  and  brings  error.    Reversed. 

Bnrcfa  &  Burcb,  of  Dublin,  for  platntlfl  In 
error.  Oea  B.  Davis,  SoL,  M.  H.  Blackshear, 
and  J.  S.  Adams,  all  of  Dublin,  for  the  State. 

WADE,  J.    Judgment  reversed. 


(U  Q&  App.  262) 
AKBRS  ▼.  DECATUR  ST.  BANK. 
(No.  5897.) 
(Court  of  Appeals  of  Georgia.    May  4,  1915.) 

(Syllahits  hi  the  Court.) 

1.  Bix-Ls  AND  Notes  iS=»482— Title  of  Hold- 
er—Evidence— Plea  OF  General  Issue. 

The  title  of  the  holder  of  a  note  cannot  be 
inquired  into,  unless  it  is  necessary  for  the 
protection  of  the  defendant,  or  to  let  in  the  de- 
fenses which  he  seeks  to  make.  Civ.  Code  1910, 
8  4290.  The  defendant  in  this  case,  in  his  an- 
swer to  the  petition  bringing  suit  on  the  prom- 
issory notes,  denied  generally  the  indebtedness 
alleged  in  the  petition,  and,  nowhere  having  set 
up  a  legal  defense,  his  denial  is,  in  effect,  a  plea 
to  the  general  issue,  and  was  properly  stricken 
on  demurrer.  Jotmson  v.  Cobb,  100  Ga.  130 
(2),  28  S.  E.  72. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ti  ISOS,  1352-K64,  1367- 
1876;  Dec.  Dig.  «=9452.] 

2.  Pleading  «=>123— Gbnebai  Deniait-Db- 

UUBBEB. 

Section  5634  of  the  Civil  Code  provides 
that:  "In  all  cases  where  the  defendant  desires 
to  make  a  defense  by  plea  or  otherwise  he  shall 
therein  distinctly  answer  each  paragraph  of 
plaintiff's  petition,  and  shall  not  file  a  more 
general  denial,  commonly  known  as  the  plea  of 
'general  issue.'"  Bray  v.  Peace,  131  Qa.  639, 
62  8.  E.  1025.  The  defendant  in  this  case,  not 
having  complied  with  this  provision  of  the 
Ciode,  his  answer  was  properly  stricken,  on  de- 
murrer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  |  266;   Dec.  Dig.  <8=>123.] 

3.  Judgment  €=»106— Fatluke  to  Plead. 

The  answer  and  plea  of  the  defendant  hav- 
ing been  stricken  by  the  court  and  no  amend- 
ment thereto  having  been  offered,  there  was  no 
defense  to  the  plaintiff's  suit,  and  the  verdict 
for'  the  principal,  interest,  and  attorney's  feeir 
sued  for  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see'  Judgment, 
Cent  Dig.  §i  160,  162,  180-197;  Dec  Dig.  «=> 
106.] 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  the  Decatur  Street  Bank  against 
G.  W.  Akers.  Judgment  for  plaintiff,  and 
defendant  brings  error.   Affirmed. 

W.  A.  James,  of  Atlanta,  for  plaintiff  in 
error.  Lovick  O.  Fortson,  at  Atlanta,  for  de- 
fendant in  error. 

BROTIiSiS,  J.    Judgment  afiSrmed. 


(tt  Oa.  App.  tit) 
ATBRS  V.  STATB.     (No.  6284.) 
(Court  of  Appeals  of  Georgia.    May  4,  1915.) 

(BvlUibut  iy  the  Court.) 

1.   iNTOnOATINO    LiQUOBB    «=3236— FUBNISH- 

INQ  LiQUOB  TO  MiNOB— Question  fob  Jttby. 
Where  the  accused  was  asked  by  a  youth 
of  18  for  a  drink  of  whisky,  and  replied,  that  he 
could  not  let  him  have  it,  as  he  was  a  minor, 
and  shortly  thereafter  the  accused  placed  on  the 
ground,  near  the  minor,  a  bottle  with  some 
whisky  in  it  and  went  off  about  100  yards  upon 
an  alleged  call  of  nature,  and  while  he  was 
gone  the  minor  picked  up  the  bottle  and  took  a 
drink  of  the  wbislcy,  held,  that  it  was  for  the 
jury  to  determine  whether  it  was  the  intention 
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of  the  accused  to  allow  the  minor  to  get  hold 
of  the  whisky  and  to  drink  it,  and  whether  his 
action  in  going;  oS  for  the  ostensible  purpose 
of  attending  to  a  call  of  nature,  while  leaving 
the  whisky  behind  near  the  minor,  was  a  mere 
pretext  and  subterfuge  to  escape  a  possible 
prosecution  and  conviction  for  furnishing  in- 
toxicating liquor  to  a  minor.  Blodgett  ▼. 
State.  97  6a.  361.  23  S.  B.  830. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  SS  324-330;  Dec.  Dig.  «=> 
238.] 

2.  Intoxicatino  Liquors  ^=>159— Pubnish- 
iiTG  LiQuoB  TO  Minor— What  Constitutes 
Offense. 

There  was  some  evidence  to  support  the 
verdict.  If  it  was  not  the  intention  of  the 
accused  to  give  the  whisky  to  the  minor,  it  was 
incumbent  upon  him  to  see  that  the  minor,  who 
had  already  asked  him  for  whisky,  did  not 
have  an  opportunity  to  get  hold  of  the  bottle 
of  liquor,  and  the  leaving  of  the  whisky  in  the 
virtual  control  of  the  minor  during  the  tempo- 
rary absence  of  the  accused  amounted  to  such 
criminal  negligence  as  was  legally  equivalent 
to  the  actual  intention  on  his  part  to  furnish 
the  whisky  to  the  minor.  See  Blodgett  v.  State, 
supra;  2  Woollen  &  Thornton  on  Intoxicating 
Liquor,  f  730. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  171-175 ;  Dec.  Dig.  «=» 
159.] 

Russell,  G.  J.,  dissenting. 

Error  flrom  Superior  Court,  Haralson 
County;   Price  Edwards,  Judge. 

Charley  Ayers  was  convicted  of  furnishing 
Intoxicating  liquor  to  a  minor,  and  brings 
error.    Affirmed. 

Griffith  &  Matthews,  of  Buchanan,  for 
plaintijff  In  error.  J.  R.  Hutcheson,  Sol.  Gen., 
of  DouglasTlUe,  for  the  State. 

BR0TLE3S,  J.    Judgment  affirmed. 

RUSSELL,  C.  J.  (dissenting).  The  mling 
in  the  Blodgett  Case,  which  is  cited  by  the 
majority  of  the  court,  Is  not  in  conflict  with 
the  general  principle  which  Involves  the 
necessity  of  some  act,  In  order  to  constitute 
a  crime  and  charge  the  actor  with  responsibil- 
ity for  the  criminal  act  Blodgett  Invited  all 
the  bystanders  to  take  a  drink.  It  happened 
that  one  of  them  was  a  minor.  Having  done 
the  act  of  extending  the  Invitation  and  fur- 
nishing the  liquor,  Blodgett  was  charged  with 
the  responsibility  of  seeing  that  the  crime  of 
furnishing  liquor  to  a  minor  did  not  result 
by  reason  of  the  fact  that  one  of  his  In- 
vited guests  might  be  a  minor,  and,  upon  the 
well-settled  principle  of  criminal  negligence, 
he  was  properly  convicted,  and  the  conviction 
correctly  affirmed.  There  was  no  hint  In  the 
evidence  in  the  case  at  bar  that  the  accused, 
by  sign  or  signal,  by  device,  or  by  the  tone 
of  his  voice,  ever  indicated  to  the  minor  even 
tacit  acquiescence  in  the  latter's  proposal  to 
give  him  a  drink.  The  witness  and  the  ac- 
cused were  together  in  the  woods.  The  wit- 
ness asked  the  accused  if  he  had  any  whisky, 
and  the  latter  replied  that  be  "might  have 
a  little."    So  far  as  appears  from  the  testi- 


mony, this  reply  of  the  accused  was  the  only 
utterance  made  with  reference  to  Intoxicat- 
ing liquor.  After  some  conversation  tbe  ac- 
cused, desiring  to  attend  to  a  call  of  nature, 
took  from  his  pocket  a  quart  bottle,  contain- 
ing about  a  half  pint  of  whisky,  and,  remov- 
ing his  coat,  left  both  on  the  ground  near  tbe 
witness,  where  they  bad  been  engaged  in  con- 
versation, and  retired  about  100  yards,  to  a 
spot  presumably  more  secluded,  to  relieve 
himself.  During  his  absence  tbe  witness  took 
a  drink  of  this  whisky.  As  already  stated, 
there  was  nothing  to  Indicate  that  the  ab- 
sence of  the  accused,  for  the  purpose  stated, 
was  not  bona  fide,  nor  any  testimony  that  be 
had  in  any  manner  indicated  to  tbe  minor 
consent  or  acquiescence  that  tbe  latter  should 
take  a  drink  of  tbe  whisky. 

"A  crime  or  misdemeanor  shall  consist  in  a 
violation  of  a  public  law,  in  tbe  commission  of 
which  there  shall  be  a  •  *  •  joint  operation 
of  act  and  intention,  or  criminal  negligence." 
Penal  Code,  S  31. 

It  must  be  conceded  that  there  was  no 
criminal  act,  such  as  tbe  manual  furnishing 
or  tbe  voluntary  release  of  a  single  drop  of 
tbe  intoxicating  fluid  on  the  part  of  tbe  ac- 
cused ;  and  therefore  tbe  question  resolves  it- 
self purely  into  tbe  determination  as  to 
whether  tbe  defendant's  leaving  the  bottle  of 
whisky,  with  his  coat,  where  the  minor,  if  be 
so  desired,  could  take  it  without  tbe  consent 
of  tbe  accused,  is  such  criminal  negligence 
as  to  subject  one  to  punishment  for  furnlsb- 
ing  liquor  to  a  minor.  Tbe  presumption  is 
that  all  men  are  honest  In  accord  witb  tbis 
presumption,  it  Is  not  my  opinion  tbat  tbe 
duty  which  devolves  upon  a  citizen,  as  a 
matter  of  morality,  to  remove  all  temptation 
from  the  pathway  of  bis  neighbor,  is  so  in- 
corporated into  tiie  criminal  law  as  to  re- 
quire one  who  finds  it  necessary  to  relieve 
himself  at  tbe  behest  of  nature's  call  to  carry 
a  quart  bottle  with  him,  for  fear  that  a 
minor,  with  whom  he  had  been  conversing, 
may  secretly  and  unlawfully  convert  the 
forbidden  liquor  to  bis  own  use. 

Tbe  defendant  stated  tbat  tbe  minor  asked 
hhu  if  he  had  any  whisky,  and  tbat  he  told 
tbe  minor  be  had  a  little;  tbat  tbe  minor 
asked  him  for  a  drink,  "and  I  could  not  let 
him  have  it,  as  be  was  a  minor.  We  sat 
down  and  talked  a  while,  and  I  had  to  step 
aside,  and  I  set  tbe  quart  bottle,  with  about 
a  half  a  pint  of  whisky  In  It,  down,  and  pulled 
off  my  coat  and  laid  it  down  over  tbe  bottle. 
I  did  not  know  that  Fred  drank  any  of  it 
until  after  I  was  indicted.  He  did  not  tell 
me  be  drauk  any  of  it,  and  I  did  not  tell  him 
to  drink  any  of  It  I  am  not  guilty  of  the 
offense."  It  will  be  observed  tbat  tbe  only 
difference  between  tbe  statement  of  the  ac- 
cused and  tbe  testimony  for  the  state  is  in 
the  fact  tbat  tbe  accused  says  that  tbe  minor 
asked  him  for  a  drink,  but  the  uniform  cur- 
rent of  both  the  testimony  and  the  statement 
shows  an  absolute  absence  of  any  evidence 
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of  consent  npon  the  pnrt  of  the  accused  that 
the  minor  should  drink  his  whisky,  and  the 
conviction  cannot  be  sustained,  except  upon 
the  theory  that,  in  covering  up  the  bottle 
with  Ms  coat  and  leaving  it  where  the  minor 
could  get  it  if  he  wished  to  take  it  stealthily,' 
the  accused  was  guilty  of  criminal  negligence. 

as  Oa.  App.  320)  ""^^^^^ 

YOUNG  T.  STATE.    (No.  6474.) 
(Goart  of  Appeals  of  Georgia.    May  7,  191S.) 

(ByUah%u  by  the  Ccwrt.) 

ASSIONMENT  OF  EbKOB. 

There  is  no  merit  in  the  one  special  as- 
signment of  error,  and  the  evidence  amply  sup- 
ported the  verdict 

Error  from  City  Court  of  St.  Marys;  E>m- 
mett  McSSreeth,  Judge. 

Proceedings  between  Lucius  Toung  and  the 
State.  From  the  judgment,  Young  brings  er- 
ror.    AfiSrmed. 

H.  R.  Lang,  of  Waverly,  and  D.  S.  Atkln- 
eon,  of  Savannah,  for  plaintiff  In  error.  S. 
C.  Townsend,  SoL,  of  St.  Marys,  for  the 
State. 

WADE,  J.    Judgment  affirmed. 


(16  Oa.  App.  298) 

SALMON  et  al.  v.  LYNN  et  al.    (No.  6842.) 

(Court  of  Appeals  of  Georgia.     May  6,  1915.) 

(BvUahut  by  the  Court.) 

1.  BxEconoif  ©=»154  —  Action  on  Pobth- 
comHO  Bond— Defense. 

Where  an  action  is  brought  on  a  fortbcom- 
inx  bond,  the  execution  and  breach  of  which 
are  not  denied,  a  plea,  setting  up  that  the  title 
to  the  property  described  in  the  bond  was  not 
in  fact  vested  in  the  principal  maker  thereof 
at  the  time  of  its  execution,  and  that  the  surety 
thereon  had  l>een  garnished  by  the  plaintiff  in 
another  suit,  brought  for  the  recovery  of  the 
same  debt  from  the  said  principal,  and  had  been 
discharged  by  the  judgment  of  the  conrt  from 
the  said  garnishment  proceeding,  raised  no  legal 
and  sufficient  defense  to  the  snit  «n  the  forth- 
coming bond. 

[Ed.  Note.— For  other  cases,  see  Exeaition, 
Cent  Dig.  »  421-424;  Dec.  Dig.  <S=»154.] 

2.  Execution  «=»155— Action  on  Foethcom- 
INO  Bond— Defense. 

The  only  issne  that  can  properly  t>e  raised 
in  such  a  snit,  where  the  execution  of  the  obli- 
gation is  not  denied,  is  whether  or  not  there 
has  been  a  breach  of  the  bond.  "In  an  action 
on  a  forthcoming  bond,  no  issue  can  properly  be 
raised  as  to  the  title  to  the  property  involved. 
The  only  question  to  be  decided  is  whether  or 
not  Uiere  has  been  a  breach  of  the  bond. 
O'NeiU  Mfg.  Co.  v.  Harris,  127  Ga.  641,  56  S. 
E.  739;  Hatton  v.  Brown,  1  Ga.  App.  747,  57 
S.  E.  1044."  Rowland  v.  Page,  4  Ga.  App.  269 
(3),  61  S.  E.  148.  See,  in  this  connection,  Bar- 
fieid  T.  Covington,  103  Ga.  190,  29  S.  E.  759 ; 
Oliver  v.  Warren,  124  Ga.  549,  53  S.  E.  100, 
100  Am.  St  Rep.  188,  4  L.  R.  A.  (N.  S.)  1020; 
Jones  T.  Kendrick,  94  Ga.  645,  21  S.  E.  831 ; 
Anderson  v.  Banks,  92  Ga.  121,  18  S.  E.  364 ; 
Aycock  V.  Austin,  87  Ga.  566,  13  S.  E.  582. 

I  EM.   Note.— For  other  cases,  see  Execution, 
Cent  Dig.  K  425-433;  Dec.  Dig.  <8=s>155.] 


3.  Execution  *=»153— Action  on  Pobthcom- 
ING  Bond. 

Whether  or  not  a  bond  sued  upon  was  by 
its  terms  made  payable  to  the  plaintiff,  as  pro- 
vided by  section  3301,  Civil  Code  1910,  is  Im- 
material, since  such  a  bond  would  be  "a  good 
common-law  bond,  and  suit  could  have  been 
brought  on  it  in  the  name  of  the  sheriff  (levying 
oflScer]  for  the  use  of  plaintiff  in  fi.  fa.  Wall  v. 
Mount  121  Ga.  831,  49  S.  E.  778;  Stroud  v. 
Hancock,  116  Ga.  332,  42  S.  E.  496."  Gelders 
V.  Mathews,  6  Ga.  App.  144,  64  S.  E.  57& 
The  suit  in  this  case  was  brought  in  the  name 
of  the  lawful  constable  for  the  use  of  the  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  {{  408-421.  427;  Dec.  Dig.  «=»153.] 

4.  Demcbbeb  to  Plka. 

The  court  erred  in  overruling  the  demnrrer 
to  the  plea  filed  by  the  defendants. 

Error  from  Superior  Court,  Gordon  Coun- 
ty; A.  W.  Flte,  Judge. 

Action  by  Frank  Lynn  and  others  against 
H.  B.  Salmon,  for  utse,  eta,  and  others. 
Judgment  for  plaintiffs,  and  defendants 
bring  error.    Reversed. 

Lang  &  Henson,  of  Calhoun,  for  plaintiffs 
in  error.  J.  G.  B.  Erwln,  of  Calhoun,  for  de- 
fendants in  error. 

WADEk  J.    Judgment  reversed. 


(16  Oa.  App.  263) 
DUNCAN  y.  E.  H.  CONE.  Inc.  (No.  5778.) 
((Tourt  of  Appeals  of  Georgia.     May  4,  1915.) 

(Bullabu$  by  the  Court.) 

1.  Masteb  and  Sbbvant  ^=972,  79— Agree- 
UENT  TO  Pat  Bonus — Right  to  Bnitokce— 
Consideration- "Gbatuitt." 

Where,  during  the  pendency  of  a  term  of 
employment  at  a  stipulated  salary  per  month, 
a  voluntary  agreement  entirely  apart  from  the 
contract  of  employment,  is  made  by  the  em- 
ployer to  pay  the  employ^  as  a  bonus  some  in- 
definite and  undetermined  share  in  the  profits  of 
the  business,  "contingent  on  continuous  and 
satisfactory  services,"  and  this  voluntary  agree- 
ment is  not  supported  by  any  change  in  place, 
hours,  character  of  employment,  or  other  con- 
sideration, the  agreement  is  not  enforceable  at 
law,  as  it  is  nudum  pactum,  and  the  grant  of 
the  bonus  so  promised  is  altogether  optional 
because  dependent  upon  whether  the  services 
of  the  employ^  are  "satisfactory"  to  .the  em- 
ployer, and  of  this  he  is  in  such  a  case  the  sole 
judge.  Davis  ft  Co.  y.  Morgan,  117  Ga.  504, 
43  I.  E.  732,  61  L.  R.  A.  148,  97  Am.  St  Rep. 
171;  Phinizy  v.  Bush,  129  Ga.  479-491,  59 
S.  B.  259;  Purcell  v.  Armour  Packing  Co.,  4 
Ga.  App.  253-257,  61  S.  E.  138;  Worth  v. 
Daniel,  1  Ga.  App.  15-17,  57  S.  E  898;  Saul 
V.  Southern  Seating,  etc.,  Co.,  6  6a.  App.  843- 
847.  65  S.  E.  1065.  "Where  one  undertakes 
to  perform  for  another  service  or  labor  for  a 
given  sum,  any  amount  paid  in  excess  of  that 
sum,  not  based  uprai  a  new  consideration,  is  a 
mere  gratuity."  Wlllingham  Sash  &  Door  O. 
V.  Drew,  117  Ga.  850  (1),  45  S.  B.  237.  "Such 
a  promise,  made  at  the  beginning  of  the  em- 
ployment is  enforceable,  though  it  would  not 
be  if  made  pending  the  term  or  after  the  per- 
tormonce  was  complete."  Pfaillirm  v.  Hudson. 
9  Ga.  App.  779-781,  72  S.  E.  178.  And  this  is 
true  even  where  the  promise  is  definite,  in 
this  case  no  definite  promise  was  ever  made,  and 
the  conditional  promise  actually  made  was  made 
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dnring  the  pendency  of  the  employment  and 
without  any  additional  consideration  to  aap- 
port  it 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  87,  88,  104;  Dec.  Dig. 
<8=>72,  79. 

For  other  definitions,  see  Words  and  Phrases, 
First- and  Second  Series,  Gratuity.] 

2.  Denial  of  New  Tbiai,. 

There  was  no  error  in  oremiling  the  mo- 
tion for  a  new  trial. 

Error  from  Municipal  Court  of  Atlanta. 

Action  between  J.  H.  Ihincan  and  E.  H. 
Cone,  Incorporated.  From  the  Judgment, 
Duncan  brings  error.    Affirmed. 

Thos.  H.  Scott,  of  Atlanta,  for  plaintiff  in 
error..  Moore  &  Pomeroy,  of  Atlanta,  for  de- 
fendant In  error. 

WADE,  T.    Judgment  affirmed. 


ae  Oa.  App.  264) 

JONES  V.  STATE.    (No.  6196.) 
(Court  of  Appeals  of  Georgia.    May  4,  1916.) 

(Syllabua  by  the  Court.) 

Master  and  Servant  ®=>67  —  LiABOb  Con- 
TBACT  Act — Elements  or  Offense — Loss  oa 
Dauaoe. 

The  evidence  failing  to  show  that  any  loss 
or  damase  was  sustained  by  the  hirer  an  es- 
sential element  in  the  offense  of  violating  the 
labor  contract  act  (Pen.  Code  1910,  iJ  715, 
716),  the  conviction  of  the  accosed  was  unau- 
thorized, and  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  76;   Dec  Dig.  ®=>67.] 

Error  from  City  Court  of  Eastman;  J.  A. 
Neese,  Judge. 

Millie  Jones  was  convicted  of  violating  the 
labor  contract  act,  and  brings  error.  Re- 
versed. 

O.  W.  Atwlll,  of  Eastman,  for  plaintiff  in 
error.  J.  E.  Roberts,  Sol.,  of  Eastman,  for 
theSUte. 

BROXLBS,  J.    Judgment  reversed. 


(IS  Qa.  App.  29S) 

PRATER  v.   STATE.     (No.  6463.) 
(Ck>urt  of  Appeals  of  Georgia.    May  4.  1915.) 

(Byllahus  hy  the  Court.) 

1.  CanaNAi.  Law  ^=9552— Homicide  9=>257 
—  Assault  with  Intent  to  Mubdes  —  In- 
dictment—Evidence. 

While  it  is  true  that  all  the  charges  in  the 
indictment,  constituting  the  ingredients  of  the 
crime,  mast  i>e  proved  to  the  satisfaction  of 
the  jury,  yet  they  may  be  sustained  either  by 
circumstantial  or  direct  evidence;  and  the  charge 
in  this  indictment  that  the  assault  was  made 
with  a  shotgun,  and  that  it  was  "a  weapon 
likely  to  produce  death,"  was  sufficiently  prov- 
en by  showing  the  wounds,  how  they  were  made, 
and  that  the  weapon  used  was  in  fact  a  shot- 
gun, and  was  loaded  with  shot  Turner  ▼. 
State,  57  Ga.  107. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  1257,  1259-1262]  Dec.  Dte. 
«=s>552;     Homicide,    Cent    Dig. 


Dec.  Dig.  «='257.] 


543-552; 


2.  Homicide  ^s»233— Assault  with  Intent 
TO  MuBDBB — Evidence— Motive. 

A  conviction  of  assault  with  intent  to  mur- 
der, based  on  direct  or  circumstantial  evi- 
dence, may  be  upheld,  although  no  particular 
motive  for  the  commission  of  the  ofEense  is  ap- 
parent to  the  jury,  and  although  they  may  be 
unable  to  determine  from  the  evidence  what  the 
defendant's  motive  really  was.  Sterling  v. 
State,  89  Ga.  807,  15  S.  E.  743. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  481;  Dec.  Dig.  <^=j233.] 

3.  Ckiminal  Law  «3»1159^Affeai<— Ybbdiot 

.  —Evidence. 

Where  one  is  chatiged  with  the  commission 
of  an  oifense  and  there  is  some  evidence  tending 
to  prove  the  guilt  of  the  accused,  as  well  as 
some  evidence  tending  to  establish  an  alibi  in 
his  favor,  it  is  for  the  jury  to  accept  or  disre- 
gard such  evidence  as  the^  see  proper,  and  this 
court  will  not  disturb  their  finding. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  3074-^083 ;  Dec.  Dig.  «=» 
1159.] 

4.  Cbiminal  Law  ®=>1208— Affeal— Ezces- 
BiVE  Sentence. 

It  is  not  within  the  power  of  this  court  to 
consider  an  exception  that  the  sentence  of  the 
court  is  too  severe,  if  it  does  not  exceed  the  sen- 
tence provided  by  the  penal  statute,  under 
which  the  accused  was  convicted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  3281-3287,3289-3295;  Dec. 
Dig.  <S=>1208.T 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Ike  Prater  vra.a  convicted  of  assault  wltb 
Intent  to  murder,  and  brings  error.    Affirmed. 

Eubanks  &  Mebane,  of  Rome,  for  plalntUX 
In  error.  W.  H.  Etenls,  Sol.  Gen.,  ot  Rome, 
and  Walter  B.  Shaw,  of  La  Fayette,  for  the 
State. 

WADEt  J.    Judgment  affirmed. 


(U  Oa.  App.  2S7) 
JOHNSON  V,  STATE.    (No.  (5331.) 
(Court  of  Appeals  of  Georgia.    May  4,  1915.) 

(Syllabus  by  the  Court.) 

1.  Refusal  of  Continuance. 

Under  all  the  circumstances  shown  by  tha 
testimony,  this  court  cannot  say  that  the  trial 
judge  abused  his  discretion  in  refusing  to  con- 
tinue the  case  on  account  of  the  alleged  Uliiess 
of  the  defendant's  mother. 

2.  Criminal   Law   <®=»594  —  Continuancb — 

Absent  Witnesses. 

The  court  erred  in  overruling  the  motion 
for  a  continuance,  in  so  far  as  the  motion  was 
based  upon  the  absence  of  two  certain  witnesses, 
for  though,  according  to  the  certificate  of  the 
presiding  Judge,  "it  aid  not  appear  that  either 
of  them  resided  in  the  state,"  the  uncontradict- 
ed testimony  showed  that  while  neither  of  them 
had  any  fixed  home  in  the  county  where  the 
trial  took  place,  "except  in  such  places  as  they 
hired  out,"  both  had  been  working  in  that  coun- 
ty for  some  time  just  previous  to  the  trial,  and 
were  presumably  (since  nothing  appeared  to  the 
contrary)  still  within  the  limits  of  the  Btate 
and  within  reach  of  its  processes,  and  both  had 
been  duly  subpoenaed,  and  both  had  agreed  to 
be  present  and  testify  at  the  trial  of  the  accus- 
ed, and  their  evidence  was  clearly  material ; 
and  it  appeared  that  they  were  not  absent  by 
the  procurement  or  consent  of  the  accused,  that 
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the  motion  was  not  made  for  delay  but  for  the 
purpose  of  securing  their  testimony,  that  the 
accused  expected  to  have  them  present  at  the 
next  term  of  the  court,  and  that  one  of  them  had 
been  seen  in  the  town  where  the  trial  occurred 
during  the  previous  week,  when  be  had  been 
aubpoenaed,  and  then  promised  to  be  present  at 
the  trial.  It  further  appeared  that  the  court  or- 
dered attachments  for  these  tvro  witnesses  on 
the  day  preceding,  but  the  clerk  was  uncertain 
whether  the  attachments  had  actually  issued  or 
not;  and  it  alao  appeared,  from  the  testimony 
of  the  accused,  that  he  bad  made  personal  ef- 
forta  to  see  the  witnesses  on  the  day  before,  aft- 
er his  case  had  been  postponed  for  th«  day  by 
the  court,  bat  had  b«en  onable  to  find  either 
of  them. 

[Ed.  Note.-^For  other  cases,  see  Criminal 
I.aw,  Cent  Dig.  {(  1321.  1322,  1332;   Dec  Dig. 

8.  Cmminal  Law  <g=»616— RErtrsAi.  of  Con- 
TiKTJANCE— Subsequent  Peocebdingb— Va- 

UDITT. 

Since  the  court  erred  in  overruling  the  mo- 
tion to  continue,  and  all  else  that  occurred  at 
the  trial  was  therefore  nugatory,  it  is  unneces- 
sary to  discuss  the  other  exceptions  presented 
fai  the  record. 

[Ed.  Note. — B'or  other  cases,  see  Criminal 
Lew,  Cent  Dig.  §  1374 ;  Dec.  Dig.  «=>616.] 

Broylea,  J.,  disaentinK. 

Error  from  City  Oonrt  of  Carrollton ; 
James  Beall,  Judge. 

Made  Jobnson  waa  convicted  of  crime,  and 
brings  error.    Reversed. 

Smith,  Reese  ft  Smith,  of  Carrollton,  for 
plalntlfr  in  error.  C.  E.  Roop,  SoL,  of  Car- 
rollton, for  tbe  State. 

WADB,  X   Judgment  reversed. 

BR0TLB8,  J.  (dissenting).  An  aK>Ueatlon 
for  a  continuance  of  a  case  is  always  ad- 
dressed to  the  sotmd  legal  discretion  of  the 
court,  and  will  not  be  controlled,  unless  such 
discretion  has  been  manifestly  abused,  and  In 
this  case  I  do  not  think  that  this  court  can 
bold,  as  a  matter  of  law,  that  the  learned 
trial  Judge  abused  his  discretion  In  overrul- 
ing the  motion  for  continuance. 


a«  oa.  am>.  m) 

DEAVEB  T.  DILLABD  ft  BBLL.    (No.  6818.) 
<Conrt  of  Appeals  of  Georgia.     May  S,  1915.) 

(Bynabui  ly  th«  Court.) 

Bnxs  AND  Notes  e=»47S— Action  on  Notk— 
PrxA— Defense— CoNsiDEBATiON. 

The  court  did  not  err  in  striking  the  para- 
graph in  the  defendant's  plea  which  set  forth 
that  the  note  sued  upon  waa  given  to  the  plain- 
tub  in  partial  payment  for  services  rendered 
b7  them  In  defending  Ms  son  upon  a  charge  of 
aanrder,  under  an  agreement  to  "see  him 
tbroagh  the  matter  to  the  end,  and  as  long  aa 
he  needed  an  attorney  to  help  free  him  from  the 
■aid  charge  or  any  penalty  growing  out  of  the 
same,"  and  that  the  plaintiffs  failed  and  refused, 
after  the  conviction  of  his  said  son  and  a  sen- 
tence to  the  penitentiary,  to  aid  the  defendant 
in  obtaining  his  pardon,  and  therefore  the  con- 
sideration of  the  note  had  totally  failed.  Tbe 
plea  admitted  that  a  part  of  the  services  for 
which  tbe  note  sued  upon  was  given  and  a  cash 
consideration  paid  were  in  fact  rendered  by  the 
plaintiffs,  and  therefore  failed  to  show  an  entire 


absence  of  any  consideration  supi^orting  the 
note.  Neither  does  the  plea  definitely  assert 
that  the  note  sued  upon  was  executed  and  de- 
livered to  the  plaintiffs  to  cover  the  specific 
services  which  the  defendant  alleged  therein 
were  never  in  fact  rendered. 

(a)  In  order  for  tbe  defendant  to  set  up  the 
defense  of  total  failure  of  consideration  to  the 
note  referred  to,  it  was  necessary  to  allexe  that 
the  services  rendered  by  the  plaintiffs  were  en- 
tirely worthless,  and  a  plea  that  admits  that  in 
the  trial  of  the  case  they  performed  services  as 
attorneys  at  law,  which  were  accepted  by  him, 
and  which  alleges  that  the  consideration  of  a 
note  given  in  part  therefor  has  totally  failed,  be- 
cause some  portion  of  the  services  for  which 
it  waa  given  were  not  performed,  is  insufflcient 
in  law.  See  3  Am.  ft  Eng.  Bnc.  L.  (2d  Ed.) 
831;  Hardee  v.  Carter,  94  Ga.  482,  19  S.  K 
715 ;  Stimpson  Specialty  Co.  v.  Parker,  10  Ga. 
App.  295,  73  S.  E.  412. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  $|  1819-1621,  1623,  1567; 
Dec.  Dig.  iS=>476.] 

Error  from  Superior  Court,  Fannin  Coun- 
ty; H.  It.  Patterson,  Judge. 

Action  by  EHlIard  ft  Bell  against  E.  M. 
Deaver.  Judgment  for  plalntltC,  and  defend- 
ant brings  error.    AlBrmed. 

Thos.  A.  Brown,  of  Blue  Ridge,  for  plain- 
tiff In  error.  Wm.  Butt,  of  Blue  Bldge,  for 
defendant  In  error. 

WADE,  J.   Judgment  afBrmed. 

(IS  Oa.  App.  SIT) 

J.  L  CASE  THRESHING  MACB.  CO.  T. 
HODGES. 

HODGES  T.  J.   I.   CASE  THRESHING 

MACH.  CO. 

(Noa.  5838.  5839.) 

(Court  of  Appeals  of  Georgia.    May  10,  1915.) 

(Byttabua  by  the  Court.} 

1.  Pleading  ®»354  —  Anbweb— Demttbbeb — 
Unambiquous  Inbtbument— PaboI/. 

This  case  is  practically  controlled  by  the 
dteiaions  of  the  Supreme  Court  in  Broo^'  v. 
Case  Threshing  Machine  Co.,  13S  Ga.  764,.  72 
S.  EL  40,  and  Case  Threshing  Machine  Co.  y. 
Broach,  137  Ga.  602,  73  S.  E.  1063.  The  writ- 
ten contracts  upon  whi(ih  the  suits  in  those 
cases  were  based  are  substantially  identical 
with  the  written  contract  in  the  instant  case; 
and  hence,  under  the  rulings  in  those  cases,  the 
written  contract  in  the  ease  at  bar  waa  plain 
and  unambiguous,  and  could  not  be  added  to  or 
varied  by  any  prior  or  contemporaneous  parol 
promises  or  warrantiea  made  by  the  pla&tiff. 
It  follows  that  the  answer  and  plea  of  the  de- 
fendant as  a  whole,  as  finally  amended,  should 
have  bem  stricken  on  demurrer,  as  the  answer 
was  a  manifest  effort  to  add  to  and  vary  by 
parol  the  terms  of  the  unambiguous  written 
contract  between  the  parties,  upon  which  the 
suit  was  brought 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  a  1092-1095;   Dec   Dig.   *=»354.] 

2.  Deuubbeb  to  Answer  —  Denial  of  New 
Tbiau 

The  court  erred  in  not  sustaining  the  de- 
murrer to  the  answer  and  in  overruling  the 
motion  for  a  new  trial. 

Error  from  City  (Jourt  of  Amerlcus;  W. 
M.  Harper,  Judge. 
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Action  by  the  J.  I.  Case  Threshing  Ma- 
chine Company  against  B.  C.  Hodges.  Judg- 
ment for  defendant,  and  plaindiT  brings  er- 
ror, and  defendant  files  croiss-bill  of  excep- 
tlona.  Reversed  on  main  bill,  and  affirmed 
on  croEB-bilL 

Ellis,  Webb  &  Ellis,  of  Amerlcus,  for  plain- 
tiff In  error.  J.  A.  Hixon  and  W.  P.  Wallls, 
both  of  Amerlcus,  for  defendant  In  error. 

BROYLES,  J.  Judgment  reversed  on  the 
main  bill  of  exceptions,  and  affirmed  on  the 
cross-blU. 

(16  Oa.  App.  286) 

MYERS  V.  STATE     (No.  6240.) 

(Court  of  Appeals  of  Georgia.     May  4,  1915.) 

(Byllabut  hy  the  Court.) 

1,  Intoxicating   Liquors  ^=»224— Psosecd- 

TION— BUBDKN    of   PkOOF. 

On  the  trial  of  one  charged  with  selling 
intoxicating  liquors,  where  the  sole  defense  re- 
lied upon  is  that  the  accused  had  no  interest 
whatever  in  the  sale,  but  acted  simply  as  the 
agent  of  the  purchaser,  the  burden  is  on  the 
accused  to  show  how,  when,  and  from  whom 
he  obtained  the  liquor ;  and,  unless  be  does  this 
to  the  satisfaction  of  the  jury,  they  are  author^ 
ized  to  conclude  that  his  defense  was  merely  a 
subterfuge,  and  that  he  was  himself  the  seller, 
or,  at  least,  that  he  was  interested  in  the  sale 
otherwise  than  as  agent  for  the  purchaser. 
Grant  v.  State,  87  Ga.  265,  13  S.  E.  554; 
White  V.  State.  93  Ga.  47,  19  S.  E.  49 ;  Mack. 
V.  State,  116  Ga.  546,  42  S.  B.  776;  Gaskins 
V.  State,  127  Ga.  51,  55  S.  E.  1045 ;  Highsmlth 
V.  WaycrosB.  7  Ga.  App.  611,  67  S.  E.  677; 
Cheatwood  v.  Buchanan,  9  Ga.  App.  828,  72 
S.   E.  284. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors.  Cent.  Dig.  H  275-281;  Dec  Dig.  <8=> 
224.] 

2.  VSBDICT  AND   DXNIAL   OF   NbW  TBIAL   AP- 
PBOVSO. 

The  evidence  authorized  the  verdict,  and 
the  trial  judge  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  City  Court  of  Nashville;  O.  A. 
Christian,  Judge. 

Will  Myers  was  convicted  of  selling  in- 
toxicating liquors,  and  brings  error.  Af- 
firmed. 

J.  C.  Smith  and  W.  R.  Smith,  both  of  Nash- 
ville, for  plaintiff  In  error.  J.  H.  Gary,  Sol., 
of  Nashville,  for  the  State. 

BROYLES,  J.    Judgment  affirmed. 


(16  Ga.  App.  2S1) 
PHENIX   INS.  CO.  OF  BROOKLYN  t, 
JONES  et  al.     (No.  5843.) 
(Court  of  Appeals  of  Georgia.     May  4,  1915.) 

(Bvllabut  by  the  Court.) 

1.  Iksubance  €=>  552— Action  on  Poliot— 
Defense— Misstatements  of  Insubbo. 
The  insurance  policy  sued  upon  contained 
the  following  clause:  "This  entire  policy  shall 
be  void  in  case  of  any  fraud  or  false  swearing 
by  the  insured  touching  any  matter  relating  to 
this  insurance  or  the  subject  thereof,  whether 
before  or  after  a  loss."    While  there  were  some 


misstatements  by  the  plaintiff  In  her  sworn 
statement  to  the  company  made  shortly  after 
the  fire,  as  to  the  value  of  some  of  the  personal- 
ty destroyed,  and  as  to  what  articles  bad  been 
removed  from  the  house  before  the  fire,  it  was 
not  shown  that  these  misstatements  were  will- 
fully or  Intentionally  made  for  the  purpose  of 
defrauding  the  company,  for  the  evidence  abun- 
dantly showed  that  the  personalty  which  was 
in  the  house  at  the  time  of  the  fire,  and  which 
was  destroyed  therein,  exceeded  the  amount  of 
insurance  upon  all  the  personalty. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1358;  Dec.  Dig.  <6=>552.] 

2.  INSUBANCK  «=»421  —  FiBE  InSUBAMCE  — 

Condition  of  Policy- Release  fbom  Lja- 

bilitt- Riot. 

The  policy  contained  also  the  following 
clause:  "This  company  shall  not  be  liable  for 
loss  caused  directly  or  indirectly  by  invasion, 
insurrection,  riot,  civil  war  or  commotion,  or 
military  or  usurped  power,  or  by  order  of  any 
civil  authority,  or  by  theft,  or  by  neglect  of  the 
insured  to  use  all  reasonable  means  to  save  and 
preserve  the  property  at  and  after  a  fire  or 
when  the  property  is  endangered  by  fire  in 
neighboring  premises,  or  (unless  fire  ensues, 
and,  in  that  event,  for  damage  by  fire  only)  by 
explosion  of  any  kind,  or  by  lightning;  but 
liability  for  direct  damage  by  lightning  may  be 
assumed  by  specific  agreement  hereon."  The 
evidence  showed  that  before  the  fire,  on  several 
different  occasions,  the  plaintiS's  house  had  been 
considerably  damaged  by  explosions  of  dyna- 
mite, thrown  or  placed  by  an  unknown  person 
or  persons;  but  it  was  not  shown  by  any  evi- 
dence that  these  outrages  were  committed  by 
more  than  one  person,  and,  under  the  law,  it 
requires  the  participation  of  more  than  one 
person  to  constitute  a  riot 

[EJd.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  M  1126.  1138,  1134,  1136,  1140- 
1143;  Dec  Dig.  <8=»421.] 

3.  FiBB  Insubance— Dtnamitb  Explosions. 

While  the  evidence  showed  that  these  dif- 
ferent explosions  of  dynamite  had  considerably 
damaged  the  dwelling,  the  great  preponderance 
of  the  evidence  was  to  the  effect  that  the  house, 
even  after  such  damage,  was  worth  considerably 
more  than  the  amount  it  was  insured  for. 

4.  Insubance  ®=>421  —  FiBK  Insubance  — 
Condition  of  Folict— Evidence. 

There  was  a  clause  in  the  policy  which 
rendered  it  void  if  the  building  or  any  part 
thereof  fell,  except  as  a  result  of  fire.  The  tes- 
timony for  the  plaintiff;  however,  showed  that 
no  substantial  or  material  part  of  the  building 
had  fallen,  and  that  it  had  not  become  untenant- 
able, and  that  the  plaintiff  had  not  abandoned 
it  as  a  place  of  residence,  before  the  fire  oc- 
curred. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  U  1128.  1133,  1134,  1136,  1140- 
1143;  Dec  Dig.  ®=»421.] 

5.  f^BE  Insubance  —  Sufficiknct  of  Evi- 
dence. 

The  evidence  as  to  whether  the  building 
was  destroyed  by  the  fire,  or  by  an  explosion  of 
dynamite  which  occurred  a  few  minutes  be- 
fore the  fire,  was  confiicting  and  uncertain,  but 
the  finding  of  the  jury,  that  the  proximate  cause 
of  the  destruction  of  the  building  was  the  fire 
was  authorized. 

6.  Instbuctions— Vebdiot. 

While  there  were  some  slight  errors  in 
the  charge  of  the  court,  yet  the  excerpta  com- 
plained of,  when  considered  in  connection  with 
the  entire  charge  and  construed  in  the  light  of 
the  evidence  in  the  case,  do  not  contain  any 
error  of  sufficient  materiality  to  require  the 
grant  of  a  new  trial.     Substantial  justice  has 
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apparently  been  done  in  this  case,  and  the  ver- 
dict was  authorized  by  the  evidence. 
7.  Costs  $=>260— Damaoes— Affeal  fob  De- 

It  not  being  apparent  that  this  cause  was 
brouKht  op  for  delay  only,  the  request  of  coun- 
sel for  defendant  in'  error  that  10  per  cent. 
damages  be  awarded  ia  denied. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  {{  983-996, 1002, 1003;  Dec.  Dig.  «=3260.] 

Error  from  Superior  Court,  Hart  County ; 
D.  W.  Meadow,  Judge. 

Action  by  3.  A.  Jones  and  others  against 
tbe  Pbenix  Insurance  Company  of  Brooklyn. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

J.  H.  &  Parke  Skelton,  of  Hartwell,  and 
Slaton  &  PbilUps,  of  Atlanta,  for  plaintiff 
In  error.  Worley  Adams,  of  Royston,  J.  N. 
Worley,  of  Elbcrton,  and  A.  G.  &  Julian  Mc- 
Cnrry,  of  Hartwell,  for  defendants  In  error. 

BROYLES,  J.    Judgment  affirmed. 


as  Oa.  App.  298) 

MILLS  T.  SANDERS.    (No.  5879.) 
(Court  of  Appeals  of  Georgia.     May  6,  1915.) 

(Byttabu*  by  the  Court.) 

1,  Appeal  and  Ebbok  «=3l001  — Vebdict— 
^  Conflicting  Evidence. 

The  mortgage  and  the  mortgage  fi.  fa,  were 
before  the  court,  and  there  was  positive  testi- 
mony that  the  property  described  in  both  was 
in  the  possession  of  the  mortgagor  at  the  time 
the  mortgage  was  executed.  There  was  also 
some  positive  testimony  that  when  the  deceased 
defendant  in  fi.  fa.  was  executing  the  mortgage 
he  positively  and  distinctly  asserted  his  ab- 
solute title  to  all  the  property  covered  by  the 
mortgage,  and  there  was  also  evidence  that  be 
had  declared  the  title  thereto  to  be  vested  in 
the  claimant,  and  the  evidence  as  a  whole  was 
conflicting  as  to  the  actual  ownership  of  tbe 
property.  Upon  the  direct  testimony,  and  some 
circumstances  in  proof  tending  to  support  the 
contention  of  the  plaintiff,  the  jury  found  asainst 
tbe  claimant;  and,  since  there  was  some  evi- 
dence to  support  their  finding,  we  cannot,  on 
tbe  general  grounds  of  the  motion  for  a  new 
trial,  set  aside  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  3922,  3928-3934;  Dec.  Dig. 

<=3l001.] 

2.  Tbial  «=9256—Instbx;ction8— Requests. 

The  plaintiff  in  error  complains  specially 
that  the  court  erred  "in  not  fully  and  clearly 
charging  the  jury  on  the  issue  of  the  claimant 
that  it  was  her  propertv  by  not  stating  to  the 
jury  the  contention  of  the  claimant  based  upon 
the  evidence  for  the  claimant."  The  court  charg- 
«d  tbe  jury:  "When  she  [the  claimant]  filed 
that  claim  *  *  *  to  the  mortgage  fi.  fa.,  that 
made  an  issue;  and  that  is  the  issue  for  the 
jury  to  consider— whether  the  property  is  sub- 
ject to  the  mortgage  fi.  fa.,  or  that  it  is  the 
property  of  the  claimant,  or  that  her  right  to 
said  property  is  superior  to  that  of  the  plain- 
tiff In  tbe  mortgage  fi.  fa."  This  charge  dis- 
tinctly stated  the  issue  which  tbe  jury  was 
required  to  pass  upon,  and  it  was  not  incumbent 
upon  the  judge  to  attempt  a  summary  of  the  ev- 
idence, or  to  do  more  than  to  instruct  tbe  jury 
as  to  tbe  exact  issue  they  were  to  pass  upon : 
tiK're  being  no  timely  written  request  for  any 


fuller  or  more  precise  instruction  than  was  ae 
tually  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  628-641;   Dec.  Dig.  «=>256.] 

Error  from  City  Court  of  Ft  Gaines;  B. 
M.  Tnrnlpseed,  Judg& 

Action  between  Lula  Mills  and  C.  R.  Sand- 
ers. From  the  Judgment,  Lula  Mills  brings 
error.    Affirmed. 

E.  R.  King,  of  Ft.  Gaines,  for  plaintiff  In 
error.  P.  C.  King,  of  Ft  Gaines,  and  Ram- 
bo  &  Wright,  of  Blakely,  for  defendant  in 
error. 

WADE,  J.     Judgment  affirmed. 


(16  Oa.  App.  Z$g) 
OWENS  V.  STATE.     (No.  6336.) 
(Court  of  Appeals  of  Georgia.     May  4,  1915.) 

(Byllabui  ly  the  Court.) 
Denial  of  New  Tbial. 

The  evidence  authorized  the  verdict  No 
error  of  law  is  complained  of,  and  the  trial 
judge  did  not  err  in  overruling  tbe  motion  for 
a  new  trial. 

Error  from  Superior  Court,  Terrell  Coun- 
ty;  W.  C.  Worrlil,  Judge. 

Proceedings  between  Burney  Owens  and 
tbe  State.  From  the  judgment,  Owens  brings 
error.    Affirmed. 

Yeomans  &  Wilkinson,  of  Dawson,  for 
plaintiff  in  error.  B.  T.  Castellow,  Sol.  Gen., 
of  Gutbbert,  and  B.  B.  Arnold,  of  Atlanta, 
for  tbe  State. 

BBOXLES,  J.    Judgment  affirmed. 


(16  Ga.  App.  299) 
SMITH  T,  STATE.     (No.  6180.) 
(Court  of  Appeals  of  Georgia.    May  5,  1915.) 

(SyllahiM  iy  the  Court.) 

1.  JUBT    9=995  —  Challenge    fob    Cause — 
Gboundb — Sebvice  in  Pbiob  Cases. 

Jurors  should  come  to  the  consideration 
of  a  case  (especially  when  it  is  a  criminal  one) 
free  from  even  a  suspicion  of  prejudgment  or 
a  fixed  opinion  upon  any  material  fact  in  the 
issue  to  be  tried,  as  to  the  parties,  the  subject- 
matter,  or  the  credibility  of  the  witnesses.  Up- 
on a  showing,  made  on  a  principal  challenge 
for  cause,  that  certain  named  jurors  had  served, 
at  the  same  term  of  the  court  on  other  juries, 
which  had  convicted  other  defendants  of  tbe 
same  offense,  in  cases  involving  the  same  trans- 
action, and  where  it  appeared  from  the  testi- 
mony of  state's  counsel  that  tbe  intoxicating 
quality  of  the  liqnor  alleged  to  have  been  sold 
by  the  accused  would  be  established  by  the 
same  expert  witness  upon  whose  credibility  the 
jurors  challenged  had  already  passed,  it  was 
error  to  overrule  the  challenge.  And  this  is 
true  although  the  challenged  jurors  qualified 
by  their  answers  to  tbe  usual  questions  pro- 
pounded. Turner  v.  State,  114  Ua.  421  (3), 
40  S.  E.  308:  McKay  v.  State,  6  Ga.  App.  627. 
528,  65  S.  E.  306;   24  Cyc.  280,  301. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  Si  424-430;    Dec.  Dig.  «=>95.] 
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2.  CuiiaNAL  Law  «=»1162— AppeaI/— Dkoi- 
SI0N8  Reviewablb— Ohallbngb  to  Jubobs. 
■  While  the  finding  of  the  court,  when  sit- 
ting '  in  lieu  of  common-law  triors,  as  to  the 
competency  of  jurors,  is  not  subject  to  review, 
a  challenge  for  principal  cause  being  considered 
a  question  of  law,  the  judgment  of  the  trial 
court  thereon  may  be  reviewed.  Turner  v. 
State,  114  Ga.  421  (2),  40  S.  E.  308;  Red- 
feam  t.  Thompson,  10  6a.  App.  660  (4),  73 
S.  B.  940. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3063-3067;  Dec.  Dig.  <3=> 
1162.] 

8.  CEiMrwAi.  Law  «=5>923— Vkrdiot— Validi- 

TT— DiaCJUALinCATION  OF  JUBOBB. 

Since,  under  the  rulings  in  Georgia  Rail- 
road T.  Cole,  73  Oa.  713  (2),  aad  Smith  t.  State, 
2  Ga.  App.  674,  69  S.  E.  311,  and  cases  therein 
cited,  a  verdict  is  void  when  some  of  the  jurors 
who  rendered  it  were  disgaalified  to  act,  consid- 
eration of  the  remaining  assignments  of  error  is 
unnecessary. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2225-^2237;  Dec.  Dig.  <3=> 
923.] 

Error  from  City  Court  ot  Valdosta;  J.  G. 
Cranford,  Judge. 

E.  R.  Smith  wfts  conTl.cted  of  crime,  and 
brings  error,    ^versed. 

0.  M.  Smltb,  of  Valdosta,  for  plaintiff  In 
error.  Jas.  M.  Jobnaon,  SoL,  of  Valdosta,  for 
the  State. 

BROYLES»  J.    Judgment  reversed. 


(16  Oa.  App.  289) 

LOWTHBR  T.   STATE.     (No.   634&) 
(Court  of  Appeals  of  Georgia.     May  4,  1916.) 

(ByUabui  by  ihe  Oowrt.) 

1.  Laboxnt  «=>68— Douestio  AmHALS— Sttf- 
nCIENCT  OF  Etidencb. 

It  is  inristed  that  the  verdict  was  unauthor- 
ized because  the  cow  and  the  yearling  driven 
off  by  the  accused  were  not  shown  to  be  the 
identical  cow  and  yearling  described  in  the  iU' 
dictment  as  the  property  of  one  Goes.  One  wit 
ness  for  the  state  testified  that  the  cow  was 
marked  exactly  as  the  indictment  alleged  the 
stolen  cow  was  marked,  and  the  description  of 


both  cow  and  calf  agreed  with  that  of  the  cow 
and  calf  mentioned  in  the  indictment  This  wit- 
ness said  he  had  seen  the  cow  belonging  to  Goss, 
which  was  alleged  to  be  stolen,  together  with 
the  bull  yearling  in  Goss'  field,  time  and  again, 
and  he  was  "sure  they  [the  cow  and  the  yearling 
driven  off  by  the  accused  from  his  pen]  were  the 
same  cow  and  yearling  that  [he]  saw  in  Goss' 
field."  While  he  admitted,  on  cross-ezamina- 
tiouL  that  he  did  not  know  how  the  cow  he  bad 
seen  in  Goss'  field  was  marked,  and  said,  fur- 
ther: "She  was  the  same  cow,  because  she 
was  the  same  color  j  it  is  possible  that  I  may 
be  mistaken  about  it" — ^he  farther  testified,  on 
redirect  examination,  "I  know  the  cow  Uiat  was 
in  Goss'  field  was  the  one  that  went  to  my 
house;"  and  it  is  undisputed  that  the  one  which 
went  to  his  house  was  the  one  driven  off  by  the 
accused.  The  jury  were  authorized,  from  his 
testimony,  to  find  that  the  cow  and  yearling 
which  the  defendant  admitted  he  drove  away 
were  the  same  cow  and  calf  described  in  the 
indictment  as  the  property  of  Goss. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  i  166 ;   Dec.  Dig.  <S=58.] 

2.  Cbiminal  Law  «=>1159— Appeal— Vebdict 

— Evidence. 

The  explanation  offered  in  behalf  of  the 
defendant  is,  in  some  particulars,  consistent 
with  the  theory  of  innocence;  but,  since  the 
jury  failed  to  credit  this  testimony,  and  con- 
cluded that  the  defendant  was  guilty  of  larceny 
beyond  all  reasonable  doubt,  we  cannot  arbitra- 
rily set  aside  their  finding.  We  cannot  invade 
the  province  of  the  jury  and  set  aside  their  ver- 
dict, if  there  is  testimony  supporting  all  the 
essential  avermente  in  an  indictment  or  accusa- 
tion, even  though  that  testimony  may  appear 
to  us  to  be  somewhat  weak  and  uncertain.     • 

[Ed.  Note. — For  other  cases,  see  Criminal 
r.*w.  Cent  rWg.  a  3074-30S3;  Dec  Dig.  «=» 
1169.] 

Error  from  Superior  Court,  Liberty  (boun- 
ty;  W.  W.  Larsen,  Judge. 

O.  Lowther  was  convicted  of  larceny,  and 
brings  error.    AfBrmed. 

Ben  A.  Way,  of  HlnesvlUe,  for  plaintiff 
In  error.  W.  F.  Slater,  Sol.  Gen.,  of  Savan- 
nah, for  the  State. 

WADE,  3.    Judgment  aflSrmed. 

RUSSELL,  C.  J.,  concurs,  dubltante. 
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AMERICAN  NAT.  BANK  OF  RICHMOND, 
VA,  V.  HILL.    (No.  410.) 

(Supreme  Court  of  North  Carolina.    May  12, 
1916.) 

1.  Pleading  «=>211— Deuubbeb— Monoir  to 
Stbiee. 

A  motion  to  strike  out  a  part  of  an  anfrwer, 
the  purpose  of  which  is  to  set  up  a  counter- 
claim, will  be  treated  as  a  demurrer  ore  tenus 
to  it  as  not  stating  a  valid  counterclaim. 

lEA.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {J  472,  481 ;   Dec  Dig.  «=9211.] 

2.  BiiXB  AND  Notes  €=3357— Hoij>eb  xn  Vxm 

COUKSB— COlXATTRAi,. 

.  That  a  note  is  indorsed  to  one  as  collateral 
Mcnrity  for  the  debt  of  the  indorser  does  not  in- 
Talidate  hia  position  as  holder  in  due  course. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {g  90&-gi2,  9«1;  Dec  Dig. 
€=s>367.] 

8.  Bnxs  AND  NoiEs  «=s>443— Indobsxuentas 

CoixjiTERAi/— Right  of  Action. 

The  holder  in  due  course  of  a  note  indorsed 
to  it  as  collateral  security  has  the  le^al  right  to 
collect  it  and  may  maintain  an  action  thereon 
against  the  maker;  it  not  appearing  the  indors- 
er's  debt  has  been  paid. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  H  1877-1380,  138^1382, 
1394-1423 ;   Dec  Dig.  «=3443.] 

4.  BnjjB  AND  NoTSS  <S=>370  — AcnON  —  DB- 

7ENSE8— BENEWAL  NOTE. 

Failure  of  consideration  of  a  note,  unknown 
to  its  indorsee,  does  not  aitect  right  of  recovery 
on  a  note  given  in  renewal  thereof,  by  the  mak- 
er, directly  to  the  indorsee,  whereupon  the  orig- 
inal note  was  discharged  and  canceled. 

[Ed.  Note.— E'or  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  963;  Dec  Dig.  «=»  870.] 

5.  Pleading  ®=142— Counterclaim. 

A  counterclaim  should  allcage  defendant's 
cause  of  action  with  the  same  precision  and  cer- 
tainty as  if  alleged  in  a  complaint 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  290,  291,  297,  300;  Dec  Dig.  <8s> 
142.] 

Appeal  from  Superior  Court,  Anson  Coun-r 
ty;    Rountree,  Judge. 

Action  by  the  American  National  Bank  of 
Bichmond,  Va.,  against  J.  K.  C.  Hill.  Jndg- 
nient  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Civil  action,  tried  upon  these  issues:  . 

1.  Is  the  plaintiff  the  owner  and  holds  in  due 
course  the  notes  described  in  the  complaint? 
Answer:  Yes. 

2.  What  amount  If  any,  is  the  plaintiff  enti- 
tled to  recover  of  the  defendant?  Answer: 
f935.00,  with  interest  from  October  12,  1914. 

Tlie  defendant  introduced  no  evidenca 
nis  honor  instructed  the  Jnry.  There  was  no 
exception  to  the  evidence  or  the  charge  of 
the  court  In  apt  time  the  plaintiff  moved 
to  strike  ont  the  "further  defense,"  set  up 
by  the  defendant  in  his  answer.  The  motion 
•was  allowed,  and  the  defendant  excepted. 
The  plaintiff  Introduced  evidence  sustaining 
the  allegations  contained  In  the  complaint 
From  the  Judgment  rendered,  the  defendant 
appealed.  The  only  assignment  of  error  Is 
the  granting  of  the  said  motion. 


H.  H.  McLendon,  of  Wadeshoro,  for  aivel- 
lant.  Lockhart  &  Dunlap,  of  WadeatMro,  for 
appellee. 

BROWN,  J.  This  Is  an  action  to  recover 
upon  a  promissory  note,  executed  by  the  de- 
fendant to  the  Southern  Savings  Bank  of 
Wadesboro,  N.  C^  and  duly  indorsed  to  the 
plaintiff  before  maturity.  The  execution  of 
the  note  and  its  nonpayment  are  admitted. 
The  findings  of  the  Jury  under  the  cliarge  of 
the  court,  to  which  no  exception  is  taken,  es- 
tablishes the  fact  that  the  plaintiff  Is  the 
owner  and  holder  In  due  course  of  the  said 
note. 

[1]  Striking  out  the  answer,  or  other  plead- 
ing, or  a  part  of  it,  Is  an  unusual  practice  In 
this  state,  but  Is  recognized  as  proper  prac- 
tice elsewhere.  "It  Is  often  necessary,"  says 
6  Ency.  P.  &  P.  841,  "for  the  court.  In  the 
administration  of  Justice,  to  strike  ont  a 
count"  (citing  Sherratt  v.  Webster,  9  Jar.  U. 
S.  629 ;  Chapman  t.  King,  4  D.  &  L.  811,  and 
other  cases). 

The  evident  purpose  of  tlie  part  of  the  an- 
swer stricken  out  Is  to  set  up  a  counterclaim 
or  set-off  against  the  note  sued  on  In  plaln- 
tlfTs  hands.  We  will  therefore  treat  the  mo- 
tion to  strike  out  the  "further  answer"  as  a 
4emurrer  ore  tenus  to  It  upon  the  ground  that 
It  fails  to  state  a  valid  counterclaim. 

[2]  It  Is  admitted  that  the  plaintiff  bank 
holds  the  note  of  the  defendant  as  collateral 
security  for  the  note  of  the  Southern  Savings 
Bank.  The  Jury  find  that  the  plaintiff  was 
the  holder  In  due  course  of  the  note  sued  on ; 
that  is  to  say,  that  plaintiff  received  It  by 
Indorsement  before  maturity  for  value  and 
without  knowledge  of  any  Infirmity.  The 
note  is  a  negotiable  Instrument  on  its  face, 
and  the  fact  that  it  was  indorsed  to  the 
plaintiff  as  collateral  security  for  the  debt  of 
the  indorser,  the  Southern  Savings  Bank, 
does  not  invalidate  the  position  of  the  plain- 
tiff that  It  Is  a  holder  In  due  course. 

[3]  The  plaintiff  has  the  legal  right  to  col- 
lect the  collateral  which  It  has  thus  received 
In  due  course  In  Its  own  name,  and  can  main- 
tain an  action  thereon  against  the  maker. 
Bank  v.  Oil  Co.,  167  N.  C.  302,  73  S.  H.  93. 

It  Is  true  that  where,  In  an  action  on  a 
note,  the  plaintiff  proves  only  an  equitable 
title  thereto,  the  defendant,  maker  of  the 
note,  cannot  properly  be  cut  off  from  matters 
of  defense  existing  between  the  defendant, 
maker,  and  indorsee  or  payee.  Tyson  v.  Joy- 
ner,  139  N.  C.  70,  51  S.  E.  803. 

In  this  case,  the  defendant  falls  to  allege 
that  the  debt  due  to  the  plaintiff  by  the 
Southerji  Savings  Bank  has  been  paid  and 
discharged  by  the  collection  of  the  collateral, 
or  In  any  other  way.  There  Is  no  allegation 
In  the  answer  that  the  payment  of  the  note 
In  this  case  will  overpay  the  Indebtedness 
due  by  the  said  Savings  Bank  to  the  plaintiff, 
and  that  therefore  the  defendant  would  have 
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a  ligbt  to  set  np  the  alleged  counterclaim.  If 
tbe  defendant  had  alleged  In  hla  answer  that 
the  plaintiff  held  a  large  amount  of  collateral 
as  security  for  the  note  executed  to  it  by  the 
Savings  Bank,  and  that  the  plalntlfTs  note 
had  been  fully  paid  by  collections  from  this 
collateral  or  otherwise,  then  a  very  different 
case  would  hare  been  presented  for  the  con- 
sideration of  the  court  As  It  is,  nothing  of 
that  sort  appears  in  the  answer. 

[4]  A  further  and  conclusive  reason  sup- 
porting the  ruling  of  the  court  below  is  that 
the  answer  does  not  allege  any  set-off  or 
counterclaim.  It  simply  alleges  that  the  note 
sued  on  was  given  to  the  Savings  Bank  as  a 
renewal  for  one  previously  given  to  the  Dixie 
Development  Company  and  indorsed  to  the 
Savings  Bank  and  originally  given  for  the 
purchase  money  of  land;  that  the  Dixie  Ck>m- 
pany  cannot  make  good  title  to  said  land 
for  the  reason  that  there  was  a  mortgage  on 
the  same  in  favor  of  one  Little,  and  another 
mortgage  on  the  same  in  favor  of  the  said 
Savings  Bank.  When  the  defendant  execut- 
ed tbe  note  sued  on  to  the  Savings  Bank,  it 
was  made  payable  to  the  Savings  Bank,  and 
evidently  the  note  to  the  Dixie  Company,  ex- 
ecuted by  tbe  defendant,  was  discharged  and 
canceled.  The  renewal  note  to  the  Savings 
Bank  was  a  contract  between  the  defendant 
and  tbe  Savings  Bank,  and  if  tbe  defendant 
had  any  equity,  set-off,  or  counterclaim 
against  the  Dixie  Company,  it  was  his  duty 
to  make  it  known  to  the  Savings  Bank  at  the 
time  when  the  Savings  Bank  discharged  the 
note  Indorsed  to  it  by  the  Dixie  Company 
and  took  the  defendant's  note  payable  directs 
ly  to  itfielf  instead. 

[S]  Again,  tbe  allegations  of  the  answer 
attempting  to  set  up  a  counterclaim  or  set-off 
are  too  vague,  indeflnite,  and  uncertain  upon 
which  to  raise  an  issue.  It  is  well  settled 
that  the  averments  as  to  set-off  or  counter- 
claim must  be  definite  and  certain.  Vague, 
general,  and  indefinite  allegations  are  not 
sufficient.  The  counterclaim  is  substantially 
tbe  allegation  of  a  cause  of  action  on  tbe 
part  of  a  defendant  against  the  plaintiff,  and 
it  ought  to  be  set  forth  with  the  same  preci- 
sion and  certainty.  Smith  v.  McGregor,  96 
N.  C.  101,  1  S.  E.  695.  See,  also,  a  case  sim- 
ilar to  this  and  from  tbe  same  county  at  this 
term,  tbe  American  National  Bank  r.  Nortb- 
cutt,  et  al.,  Infra. 

If  It  be  a  fact,  which  is  not  alleged  in  the 
answer,  that  after  tbe  collection  of  ail  the 
collateral  in  its  hands,  tbe  plaintiff  should 
have  in  its  possession  funds  in  excess  of  the 
amount  due  by  the  Savings  Bank  to  it,  the 
proper  course  Is  for  the  receivers  of  the  Sav- 
ings Bank  to  Institute  action  against  the 
plaintiff  if  it  falls  to  make  a  proper  account- 
lug  and  pay  over  the  funds  in  Its  bauds  in 
excess  of  the  amount  due  it. 

The  judgment  of  tbe  superior  court  is  af- 
tirmed. 


(U»  N.  C.  tU) 
AMERICAN  NAT.  BANK  OF  RICHMOND, 
VA.,  V.  NORTHCUTT  et  aL    (No.  411.) 

(Snprem«  Ooort  of  North  Carolina.     May  12, 
1915.) 

Pleading  €=>146— Countebclaiu. 

A  mere  allegation  of  indebtedness,  withont 
a  statement  of  its  amount,  ia  an  insufficient 
pleading  of  a  counterclaim. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  294-296;    Dec.  Dig.  <S=>146.] 

Appeal  from  Sui)erior  Court,  Anson  Coun- 
ty;   Rountree,  Judge. 

Action  by  the  American  National  Bank  of 
Richmond,  Va.,  against  R.  B.  Ij.  Norfhcntt 
and  others.  Judgment  for  plaiutlff,  and  de- 
fendants appeal.     Affirmed. 

CivU  action  tried  upon  these  Issues: 

1.  Is  tbe  plaintiff  the  owner  and  holder  In  due 
course  of  tbe  notes  described  in  the  complaint? 
Answer:  Yes. 

2.  What  amount,  if  any,  is  the  plaintiff  oiti- 
tled  to  recover  of  tbe  defendants?  Answer: 
$2,000,  with  interest  on  $1,000  from  October 
1,  1914,  and  interest  on  $1,000  from  November 
1,  1914. 

When  the  case  came  on  for  trial,  plaintiff 
moved  to  strike  out  the  "further  defense"  set 
np  by  defendants  in  the  answer.  The  motion 
was  allowed.  Defendants  excepted  and  ap- 
pealed. 

Plaintiff  Introduced  evidence  sustaining 
the  several  allegations  o£  the  complaint. 
Defendants  introduced  no  evidence.  There 
were  no  exceptions  to  the  evidence,  or  to 
the  charge  of  tbe  court  The  following  is  the 
"further  defense"  stricken  out  by  tbe  court: 

That  plaintiff  is  a  nonresident  corporation; 
that  receivers  have  been  appointed  by  the  courts 
of  this  state  for  the  Southern  Savings  Bank 
of  Wadesboro ;  that  said  Savings  Bank  is  in- 
debted to  plaintiff  in  the  sum  of  $ ,  evidenc- 
ed by  its  notes  now  held  by  plaintiff;  that  said 
notes  have  not  been  presented  to  said  receivers 
for  payment ;  that  if  the  plaintiff  is  the  holder 
of  the  notes  described  in  the  complaint  they  are 
held  by  it  as  collateral  security  for  the  pay- 
ment of  the  notes  of  tbe  said  Sontfaem  Savings 
Bank,  given  to  the  plaintiff,  and  that  they  are 
informed  and  believe  that  tbe  plaintiff  holds 
notes  and  mortgages,  the  property  of  the  said 
Southern  Savings  Bank,  as  collateral  securing 
said  indebtedness,  largely  in  excess  of  the 
amount  due  it  by  the  said  Southern  Savings 
Bank,  and  that  the  plaintiff  has  collected  a 
large  sum  of  money  from  said  collateral,  and  is 
endeavoring  to  collect  more  than  is  due  it  on 
account  of  the  indebtedness  of  the  said  Southern 
Savings  Bank,  and  to  that  end  has  instituted 
numerous  suits  in  the  superior  court  of  Anaon 
county  for  the  collection  of  said  notes  and  col- 
lateral security  held  by  it.  without  alleging  in 
any  of  the  complaints  filed  in  said  actions  that 
said  notes  are  held  by  it  as  collateral  security 
for  said  indebtedness,  and  without  making  the 
receivers  of  the  said  Southern  Savings  Bank 
parties  to  any  of  said  actions;  that  R.  El.  L. 
Northcutt  and  W.  N.  Northcutt  are  stockholders 
of  the  said  Southern  Savings  Bank,  and  that  the 
defendants  herein  were  depositors  in  said  bank 
at  the  time  of  tbe  appointment  of  the  receivers, 
as  aforesaid,  and  as  such  are  now  among  the 
creditors  of  said  bank.  The  defendants  are  in- 
formed and  believe  that  the  plaintiff  had  in  its 
possession  a  large  sum  of  money  belonging  to 
the  said  Southern  Savings  Bank  at  the  time  of 
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the  appointment  of  said  receivers,  -which  said 
money  has  not  been  applied  to  the  indebtedness 
of  said  Southern  Savings  Bank  to  the  plaintiff, 
and  that  the  same  should  be  applied  to  said 
indebtedness;  that  on  account  of  the  matters 
and  things  herein  alleged,  the  defendants  are 
informed,  advised,  and  believe  that  the  receWers 
of  the  said  Southern  Savings  Banic  are  neces- 
sary and  proper  to  this  action,  in  order  that 
the  rights  of  all  the  parties  may  be  properly 
adjudicated  and  protected. 

Robinson,  Candle  &  Pmette  and  H.  H. 
McLendon,  all  of  Wadesboro,  for  appellants. 
Lockbart  &  Dxinlap,  ot  Wadesboro,  for  ap- 
pellee. 

BROWN,  J.  This  action  Is  brought  to  re- 
cover on  two  promissory  notes  of  $1,000  each, 
payable  to  the  Southern  Savings  Bank  of 
Wadesboro,  N.  C,  and  Indorsed  by  that  bank 
to  plain^ff.  The  execution  and  Indorsement 
of  the  notes  by  defendants  are  admitted. 

There  are  no  exceptions  to  the  evidence  or 
to  the  charge;  therefore  the  findings  of  the 
jary  stand  nnchallenged.  These  entitle  the 
plaintiff  to  judgment  unless  the  defendants 
have  pleaded  a  valid  set-off  or  counterclaim 
In  their  answer,  which  has  been  disregarded 
by  the  court 

This  case  is  very  similar  to  that  of  Amer- 
ican National  Bank  v.  Hill,  8S  S.  B.  209, 
from  same  county,  at  this  term.  Much  that 
Is  said  in  that  opinion  is  applicable  to  this 
appeal. 

There  is  no  allegation  in  the  answer  that 
the  debt  due  plaintiff  by  the  Southern  Sav- 
ings Bank,  for  which  the  note  sued  on  and 
other  notes  have  been  assigned  as  collateral, 
has  been  fully  paid  by  the  collection  of  the 
collateral  by  the  plaintiff.  . 

Then  again  the  answer  fails  to  properly 
plead  any  set-off  or  counterclaim.  The  al- 
legation Is  that  the  defendants — 
■•are  stockholders  in  the  Southern  Savings  Bank, 
and  were  depositors  in  said  bank  at  the  time  of 
the  appointment  of  the  receivers,  and  as  such 
are   now   among  the   creditors  of  said   bank." 

The  answer  fails  to  set  out  the  amount  of 
the  deposit  and  In  what  amount  the  Southern 
Savings  Bank  Is  Indebted  to  defendants.  It 
may  be  $1,  or  it  may  be  a  much  larger  sum. 
If  the  tme  amount  were  set  out,  and  it  ap- 
peared to  be  Inconsiderable,  plaintiff  could 
and  probably  would  admit  It  and  give  de- 
fendants credit  for  it  on  the  note  and  take 
Judgmoit  for  the  balance.  As  it  is,  no  coun- 
terclaim Is  suffldently  pleaded  that  would  be 
soo6  against  the  Southern  Savings  Bank,  the 
assignor  of  plaintiff. 

It  is  well  settled  that  the  averments  as  to 
set-off  or  counterclaim  shall  be  definite  and 
certain.  Vague,  general,  and  indefinite  alle- 
gations are  not  sufficient  The  plea  must  be 
specific,  and  must  fully  apprise  the  plaintiff 
of  the  nature  and  extent  of  the  defendants' 
claim.    19  Cyc.  P.  &  P.  761. 

In  some  cases  it  has  been  held  that,  in 
pleading  a  set-off  or  counterclaim,  the  same 
rleflniteness  and  certainty  are  required  as  In 


stating  a  cause  of  action  In  a  declaration  or 
complaint  Bernard  v.  Mnllot,  1  CaL  368; 
Stockton  v.  Graves,  10  Ind.  294;  Gragg  v. 
Frye,  32  Me.  283,  and  other  cases  dted ;  19 
Eacy.  P.  &  P.  751. 

In  this  state  it  is  held  that  a  counterclaim, 
which  only  alleges  that  plaintiff  Is  Indebted 
to  the  defendant,  without  alleging  further 
the  nature,  extent,  and  kind  of  Indebtedness 
and  how  It  arose.  Is  Imperfectly  pleaded,  and 
ought  to  be  disregarded.  Smith  v.  McGregor, 
96  N.  C.  101,  1  S.  B.  695.  In  that  case  the 
court  says: 

"A  counterclaim  should  be  alleged  with  clear- 
ness and  precision ;  its  natnre,  and  the  con- 
sideration supporting  it,  when,  how,  and  where 
it  arose,  should  be  stated  with  reasonable  cer- 
tainty. This  the  statute  requires,  and,  more- 
over, it  is  necessary  to  just  and  intelligent  pro- 
cedure. The  counterclaim  is  substantially  the 
allegation  of  a  cause  of  action  on  the  part  of 
the  defendant  against  the  plaintiff,  and  it  ought 
to  be  set  forth  with  the  same  precision  as  if 
alleged  in  the  complaint" 

The  judgment  of  the  superior  court  is  af- 
firmed. 

am  N.  C.  182) 

POSTER  V.  TOWN  OF  TRYON.    (No.  490.) 

(Supreme  Court  of  North  Carolina.     May  12, 
1915.) 

1.  M-nmCIPAL   OOBFOHATIONS   4=9756,    791  — 
DeIDCT  in   STBSET— lilA^rLITT. 

A  city  18  responsible  for  injuries  caused  by 
defects  in  its  streets  which  might  reasonably 
have  been  expected  to  cause  injury,  where 
through  its  officers  the  city  bad  actual  or  con- 
structive notice  of  the  defect  which  will  be 
presumed  when  it  has  existed  for  such  a  length 
of  time  and  under  such  circumstances  that  the 
proper  officers,  in  the  exercise  of  due  care  and 
diligencQ,  could  have  learned  of  it 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1687,  1689,  1B90, 
1647-1661;    Dec  Dig.  «=»756,  TOl.] 

2.  Municipal   Coeporations   $=3821  —  De- 

FECTS  IN    StBEETS — NoTICE  TO   CiTY. 

In  an  action  for  personal  injuries  from  a 
defect  in  a  street  the  question  of  actual  or  con- 
structive notice  to  the  city  of  the  defect  is 
for  the  jury,  in  view  of  the  locality,  whether  the 
street  is  much  frequented,  whether  the  defect  is 
conspicuous,  etc. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  1745-1757;  Dec. 
Dig.  «=>821.] 

3.  Municipal  Cobpobations  «=»821— Defect 

IN    StBEETB  —  NtOLIOENCE  OF   ClTT  —  QUES- 
TION FOB  Jury. 

In  an  action  against  a  municipality  for 
death  of  a  boy  resulting  from  his  horse's  step- 
ping into  a  hole  in  a  culvert  under  a  highway, 
the  question  of  defendant's  negligence  held  for 
the  jury  under  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1745-1757;  Dec 
Dig.  <S=>821.] 

Appeal  from  Superior  Court,  Polk  County ; 
WebV,  Judge. 

Action  by  J.  H.  Foster,  administrator  of 
Charlie  Foster,  deceased,  against  the  Town 
of  Tryon,  a  municipal  corporation.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
No  error. 


^ss>For  other  cases  lee  gam*  topic  and  KBY-MUMBISR  In  all  Kay-Numbered  Digests  and  Indues 
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This  Is  an  action  to  recover  damages  for 
wrongful  death,  the  plaintiff  alleging  that 
hJs  Intestate  was  killed  by  the  negligence  of 
the  defendant  The  intestate,  a  boy  about 
12  years  of  age,  was  riding  on  horseback  on 
one  of  the  principal  streets  of  the  defendant 
town,  when  his  horue  stepped  In  a  hole  about 
6  or  8  inches  wide,  10  or  12  Inches  long, 
and  18  Inches  deep,  and  stumbled  and  caused 
the  death  of  the  Intestate  by  throwing  him  or 
falling  on  him.  There  was  a  verdict  and 
judgment  for  the  plaintiff,  and  the  defendant 
appealed,  assigning  as  error  the  refusal  of 
his  honor  to  enter  Judgment  of  nonsuit  upon 
the  cMiclnsion  of  the  whole  evidence. 

Smith,  Shipman  &  Bridges,  of  Henderson- 
rille,  and  Solomon  Gallert,  of  Rutherfordton, 
for  appellant.  Spalnhoor  &  MuU,  of  Mor- 
ganton,  for  appellee. 

ALLEN,  J.  [IJ  The  duty  which  monldpal 
corporations  owe  to  those  using  their  streets, 
and  the  degree  of  responsibility  Imposed  up- 
on them  by  law,  are  stated  clearly  and  ac- 
curately by  Associate  Justice  Hoke  in  Fitz- 
gerald ▼.  Concord,  140  N.  C.  110,  52  S.  B. 
309,  which  has  been  approved  In  Brown  v. 
Durham,  141  N.  C.  252,  53  S.  B.  513;  Rcvis 
V.  Raleigh,  150  N.  C.  353,  63  S.  E.  1049; 
Johnson  v.  Raleigh,  156  N.  a  271,  72  S.  B. 
368;  Bailey  v.  Winston,  157  N.  C.  259,  72  S. 
B.  966,  and  in  other  cases.    He  says: 

"The  governing  aathorities  of  a  town  are 
charged  with  the  duty  of  keeping  their  streets 
and  sidewalks,  drains,  culverts,  etc.,  in  a  rea- 
sonably safe  condition;  and  their  duty  does  not 
end  at  all  with  putting  them  in  a  safe  and 
sound  condition  originally,  but  they  are  requir- 
ed to  keep  tbera  so  to  the  extent  that  <liig  can 
be  accomplished  by  proper  and  leasonable  care 
iMid  oontianlng  supervision.  •  •  •  The  town, 
however,  is  not  V'^  to  warrant  that  the  condi- 
tion of  Its  streets,  etc.,  shall  be  at  all  times  al>- 
Bolutely  safe.  It  is  only  responsible  for  negli- 
gent breach  of.  duty,  and,  to  establish  such  re- 
sponsibility, it  is  not  suiScient  to  show  that  a 
defect  exists  and  an  injury  has  been  caused 
thereby.  It  must  be  further  shown  that  the 
officers  of  the  town  'knew,  or  by  ordinary  dili- 
gence might  have  discovered,  Uie  defect,  and 
the  character  of  the  defect  was  such  that  inju- 
ries to  travelers  therefrom  might  reasonably  be 
anticipated.' " 

Notice  of  the  .defect  in  or  dangerous  con- 
dition of  the  street  may  be  actual  or  con- 
structive, and  knowledge  will  be  Imputed  to 
the  corporation  if  its  officers  could  by  the  ex- 
ercise of  ordinary  care  discover  the  defect 
and  remedy  It 

The  doctrine  of  constructive  notice  rests 
upon  the  duty  to  inspect  and  repair,  or,  as 
stated  by  Justice  Walker  in  Bailey  v.  Win- 
ston, supra: 

"The  duty  •  •  •  to  exercise  a  reasonable 
and  continuing  supervision  over  its  streets,  in 
order  that  it  may  know  they  are  kept  in  safe 
and  sound  condition  for  use." 

Speaking  of  the  necessity  for  notice  and  of 
the  circumstances  under  which  it  will  be  im- 
plied, Mr.  Elliott  says,  in  his  treatise  on 
Roads  and  Streets  (section  806  et  seq,.): 


"Whether  a  defect  in  a  street  is  cansed  by  tbe 
act  of  a  third  person  or  by  the  failure  of  the 
city  to  repair,  there  is,  in  e-eneral,  no  liability 
on  the  part  of  the  city  unless  it  has,  or  ought 
to  have  had,  due  notice  of  the  defect.  It  is  not 
necessary,  however,  that  it  should  have  actual 
notice:  constructive  notice  is  sufficient.  When- 
ever the  defect  has  existed  for  such  a  length  of 
time  and  under  such  circumstances  that  the  city 
or  its  officers,  in  the  .exercise  of  proper  care  and 
diligence,  ought  to  have  obtained  knowledge  of 
the  defect,  notice  thereof  will  t>e  presumed. 
Having  means  of  knowledge  and  negligently 
remaining  ignorant  is  equivalent  to  knowledge. 
It  is^  generally  for  the  jury  to  determine  u 
a  question  of  fact  whether  a  city  has  notice  or 
not  •  *  *  The  loigtii  of  time  during  which 
a  defect  or  an  obstruction  is  required  to  exist 
in  order  to  charge  a  city  with  nonce  most  how- 
ever, depend  largely  on  the  nature  of  the  defect 
and  the  circumstances  of  the  particular  case. 

•  •  •  Where  the  defect  is  caused  by  the  mu- 
nicipality itself,  or  where  it  makes  the  .improve- 
ment it  is  txjund  to  take  notice  of  such  defects 
as    ordinary   skill   and   prudence    will    reveaL 

•  •  •  Where  actual  notice  is  relied  upon  to 
charge  a  city  with  negligence  respecting  streets, 
it  is  sufficient  if  brought  home  to  a  proper  officer 
charged  with  their  maintenance  and  supervision. 
Thus,  notice  to  a  street  commissioner,  or  a  road 
overseer,  is  notice  to  the  corporation. 

[2]  The  authorities  in  oar  state  also  sup- 
port the  proposition  stated  by  Mr.  Elliott  thst 
the  Question  of  constructive  notice  is  gener- 
ally a  question  for  the  jury,  and  this  Is  true 
because  the  conditions  are  so  varying  under 
which  the  principle  will  be  applied  that  it  is 
impossible  in  most  cases  to  declare  as  mat- 
ter of  law  that  there  Is  or  is  not  coostructive 
notice. 

The  locality  in  wliich  the  defect  exists, 
whether  in  a  remote  section  or  in  a  much 
used  and  frequented  street  the  consplcnous- 
ness  of  the  defect  so  that  It  may  be  readily 
discovered,  and  other  drcumatances,  have  to 
be  considered. 

In  Brewster  v.  Elizabeth  City,  142  N.  C. 
11,  64  S.  B.  784,  Justice  Brown,  discnssing 
the  question  of  constructive  notice  and  the 
knowledge  of  defects  which  may  be  inferred 
from  the  length  of  time  they  have  continued, 
says: 

"It  is  not  for  the  court  to  draw  such  infw- 
ence.  It  is  peculiarly  a  matter  for  the  jury,  to 
be  determined  upon  all  the  facts  and  circum- 
stances in  evidence." 

[3]  If  these  principles  are  applied  to  the 
evidence,  the  conclusion  must  follow  that  the 
motion  for  Judgment  of  nonsuit  was  properly 
denied.  The  hole  into  which  the  horse  step- 
ped was  In  a  culvert  or  wooden  box  mnnlng 
across  the  street  for  the  purpose  of  carrying 
water  from  one  side  to  the  other,  and  which 
was  a  little  under  the  surface  of  the  street 
The  evidence  offered  by  the  plaintiff  tends  to 
prove  that  the  Intestate  of  the  plaintiff  was 
killed  by  reason  of  the  horse  stepping  in  this 
hole,  and  there  is  evidence  that  this  culvert 
was  originally  constructed  in  a  faulty  and 
negligent  manner,  in  that  at  this  place- the 
planks  on  the  top  of  the  culvert  near  the 
surface  failed  to  meet  by  six  or  ei^t  Inches, 
and  that  a  stone  not  large  enongh  to  com- 
pletely cover  it  was  placed  over  this  opening 
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between  the  ends  of  fbe  planks  and  tbe  hole 
covered  with  dirt  This  was  on  one  of  the 
principal  streets  of  tbe  defendant  where 
there  was  much  travel,  and  It  could  be  rea- 
sonably anticipated  that  the  travel  would 
cause  the  dirt  to  fall  Into  the  empty  box  be- 
neath and  leave  the  hole  near  the  center  of 
the  street  There  was  also  evidence  tending 
to. prove  that  tbe  hole  was  seen  by  one  wit- 
ness two  or  three  days  before  the  Intestate 
was  killed,  by  another  witness  on  the  day 
before,  and  that  the  officer  of  the  defendant 
whose  duty  it  was  to  repair  the  streets  was 
notified  ot  tbe  existence  of  the  hole  an  honr 
or  two  before  the  death  of  tbe  Intestate,  and 
that  he  at  the  time  of  this  notice  was  within 
300  yards  of  the  hole.  It  is  also  in  evidence 
that  the  hole  could  be  easUy  seen,  that  it  was 
In  a  conspicuous  place,  and  that  the  com- 
missioner of  streets  ot  the  defendant  passed 
by  tlie  place  where  the  Intestate  was  killed 
from  four  to  six  times  a  day.  'ITie  Jury  could 
reasonably  infer  from  this  evidence  that  the 
hole  was  near  the  center  of  one  of  the  most 
Important  streets  of  the  defendant  that  It 
could  be  easily  seen,  that  It  could  be  repair- 
ed in  a  very  short  time,  and  that  by  the  exer- 
cise of  ordinary  care  in  the  performance  of 
the  duty  imposed  upon  the  defendant  to  In- 
spect and  repair  its  streets  the  death  of  the 
Intestate  could  have  been  averted. 
No  error. 

(169  N.  C.  7S) 

HUNTLEY  et  al.  v.  McBRATER.    (No.  523.) 

(Supreme  Court  of  North  Carolina.     May  12, 
1915.) 

1.  DEsns  «=»144— "Condition  Sdbsequsnt" 

— AOREEMKNTS  TO   SUPFOBT   GBANIOB. 

Where  a  deed  conveying  land  in  fee  pro- 
vided tfaat  it  was  in  consideration  tbat  tbe  gran- 
tees would  see  tbat  the  grantors  were  piaintained 
as  long  as  either  of  tbem  lived,  and  that,  if  the 
(rantee  should  fail  to  comply  with  such  agree- 
ment tbe  deed  was  void,  a  "condition  subse- 
quenr'  was  created,  and  the  deed  vested  the  fee 
simple  in  tbe  grantee,  subject  to  be  defeated  by 
failure  to  perform  the  condition;  as,  if  the  act 
or  condition  required  does  not  necessarily  pre^ 
cede  tbe  vesting  of  the  estate,  but  may  accompa- 
ny or  follow  it,  and  if  the  act  may  be  as  well 
done  after  as  liefore  the  vesting  of  tbe  estate, 
or  if  from  tbe  nature  of- the  act  to  be  performed 
and  the  time  required  for  its  performance  it  is 
evidently  the  intention  of  the  parties  that  the 
estate  shall  vest,  and  tbat  the  grantee  shall 
perform  the  act  after  talcing  possession,  tbe  con- 
dition is  "subsequent" 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SS  452,  469,  470,  472;   Dec.  Dig.  <3=>144. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Condition  SubsequoQt] 

2.  DsEDs  ®=3l55  —  Condition  StrBaKQusNT— 

CONSTBUCTION. 

Conditions  subsequent  are  construed  strict- 
ly against  tbe  grantor,  as  they  tend  to  defeat  es- 
tates, but  tbe  construction  should  tie  conform- 
ahly  to  the  letter  and  obvious  intent  of  the 
grant  and,  if  there  is  only  one  construction 
which  will  give  effect  to  all  the  words  of  the 
iastrnment,  it  will  be  followed. 

(Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  fS  488-495;  Dec.  Dig.  «=>155.] 


8.  Deeds  ®=>160— OoNDTnoir  BtTBSEQTJKRT— 
BsEAcn— StrmciENOT  of  Evidence. 

In  an  action  involving  tbe  title  to  land 
conveyed  on  condition  that  tbe  grantee  should 
support  the  grantors,  evidence  tbat  a  demand 
of  some  kind  was  made  by  one  of  tbe  grantors 
upon  tbe  grantee  was  insufficient  to  show  a  de- 
fault by  the  grantee  in  tbe  absence  of  any  show- 
ing as  to  tbe  terms  of  the  demand.  , 

(Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.   §i  505-517;    Dec.  Dig.  «s>160.] 

Appeal  from  Superior  Court,  Rutherford 
County;    Justice,  Judg& 

Action  by  Jane  Huntley  and  others  'against 
T.  C.  McBrayer.  Judgment  for  defendant, 
and  plaintieb  appeaL    Affirmed. 

This  is  a  proceeding  for  partition  of  land, 
in  which  defendant  pleaded  sole  seisin.  Wil- 
liam Henson,  who  once  owned  the  land,  and 
his  wife,  Jane  Henson,  under  whom  plain- 
tiffs claim  as  heirs  conveyed  tbe  land  to 
their  sons  William  A.  and  Jason  Henson. 
WUliam  Henson  died  In  1886  or  1886,  and 
Jason  Henson  died  11  years  ago.  William  A. 
and  Jason  Henson  and  their  mother,  Jane 
Henson,  after  the  death  of  her  husband,  con- 
veyed tbe  land  to  C.  M.  Robinson,  and  de- 
fendant (ilalms  under  him.  Defelidant  and 
those  under  whom  he  claims  have  held  the 
possession  since  the  date  tbe  deed  was  ex- 
ecuted In  1885.  This  suit  was  brought  in 
June,  1914.  Tbe  deed  of  1885  conveys  the 
land  in  fee,  with  this  restriction: 

"Fbr  and  in  consideration  that  tbe  parties  of 
the  first  part  are  both  old  and  frail,  and  the 
parties  of  tbe  second  part  agree  and  bind  them- 
selves to  see  that  they  are  maintained  and  prop- 
erly cared  for  as  long  as  they  or  either  of  them 
Eve  [then  follow  words  of  conveyance  and  the 
habendum  and  warranty  clausesl.  •  *  •  But 
if  the  parties  of  the  second  part  should  fail  to 
comply  with  their  part  of  the  agreement,  this 
is  all  void  and  of  no  effect  Tbe  parties  of  the 
first  part  are  to  retain  possession  of  said  land 
as  long  OS  they  or  either  of  them  live." 

There  were  certain  facts  agreed  upon  or 
admitted  by  plaintiffs,  and,  among  others, 
that  they  have  no  proof  tliat  there  was  any 
violation  of  the  agreement  to  support  and 
maintain  William  Henson  during  his  life, 
or  that  he  made  any  demand  on  the  gran- 
tees, but  they  proposed  to  prove  tbat  Jane 
Henson  made  a  demand,  and  tbe  grantees 
failed  to  respond,  though  It  Is  not  stated  for 
what  the  demand  was  made,  nor  does  it  ap- 
pear what  was  Its  nature  or  extent,  or  at 
what  time  the  demand  was  made.  There 
was  no  oifer  to  prove  that  the  grantees  or 
their  assignees  had  actually  failed  to  sup- 
port Jane  ileuson.  The  court  Intimated  the 
opinion  that  pialntlfCs  could  not  recover, 
whereupon,  in  deference  to  this  intimation, 
they  took  a  nonsuit  and  api)ealed. 

Robert  S.  Eaves,  of  Rutherfoi-dton,  Ry- 
burn  &  Hoey,  of  Shelby,  and  Qulnn,  Ham- 
rick  &  Harris,  of  Rutherfordton,  for  appel- 
lants. Tillett  &  Guthrie,  of  Charlotte,  for 
appellee. 


^ssFor  other  casei  see  same  topic  and  KBT-NUMBBR  m  all  Kay-Kumbered  Digests  and  Indexai 
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WALKER  J.  (after  stating  the  facts  as 
above).  [1 ,  2]  We  are  of  the  opinion  that  the 
words  of  the  deed  create  a  condition  subse- 
quent. No  precise  words  are  required  to 
make  a  condition  precedent  or  subsequent 
The  construction  must  always  be  founded  on 
the  Intention  of  the  parties.  If  the  act  or 
condition  required  does  not  necessarily  pre- 
cede the  vesting  of  the  estate,  but  may  ac- 
company or  follow  it,  and  if  the  act  may  be 
as  well  done  after  as  before  the  vesting  of 
the  estate,  or  if,  from  the  nature  of  the  act 
to  be  performed  and  the  time  required  for 
its  performance,  it  is  evidently  the  Intention 
of  the  parties  that  the  estate  shall  vest,  and 
the  grantee  perform  the  act,  after  taking  pos- 
session, then  the  condition  is  subsequent. 
Underhill  v.  Saratoga  &  Washington  R.  Co., 
20  Barb.  (N.  Y.)  455.  The  effect  of  the  deed, 
therefore,  was  to  vest  the  fee  simple  of  the 
estate  in  the  grantees,  subject  to  be  defeat- 
ed by  a  neglect  or  refusal  to  perform  the  con- 
dition. It  is  true  that  such  conditions  are 
construed  strictly  against  the  grantor,  as 
they  tend  to  defeat  estates,  but  the  construc- 
tion should  be  conformable  to  the  letter  and 
obvious  intent  of  the  grant,  and,  if  there  is 
only  one  which  will  give  eftect  to  all  the 
words  of  the  instrument,  it  will,  of  course, 
be  followed.  13  Cyc  687,  688.  The  meaning 
of  this  deed  is  clear  that  the  grantees  shall 
see  to  the  maintenance  and  proper  care  of 
the  grantors  during  their  Joint  and  several 
lives,  and,  failing  to  do  so,  that  the  deed 
shall  be  "void  and  of  no  effect"  We  have 
recently  discussed  the  principles  applicable  to 
conditions  of  this  sort  in  deeds,  and  it  would 
be  useless  to  repeat  what  is  there  said.  Brit- 
ton  V.  Taylor,  84  S.  E.  280. 

[3]  The  only  question  we  need  consider 
here  is  whether  there  was  a  sufficient  offer 
to  prove  facts  that  would  show  a  violation  of 
the  condition.  It  is  stated  in  the  facts  ad- 
mitted that  a  demand  was  made  by  Jane 
Henson  upon  the  grantees,  but  we  are  not 
informed  as  to  its  terms,  so  that  we  cannot 
see  that  it  was  of  a  kind  to  put  the  grantees 
in  default  if  they  did  not  comply  with  it 
This  would  be  very  indefinite  proof,  and  a 
wholly  inadequately  admission,  upon  which  to 
declare  a  vested  estate  forfeited  for  breach 
of  a  condition.  It  must  appear  clearly  that 
there  has  been  a  substantial  failure  to  per- 
form the  covenant  for  support  before  the 
power  of  the  court  will  be  exerted  to  put  an 
end  to  the  estate  conveyed  and  return  it  to 
the  grantor. 

It  is  unnecessary  to  decide  as  to  the  legal 
effect  of  the  deed  executed  by  Jane  Henson 
upon  the  condition  and  the  right  to  re-enter 
for  its  breach;  she  being  the  only  bene- 
ficiary injured  by  the  alleged  nonperformance 
of  the  grantees.  The  deed  is  not  before  us, 
and  we  will  not  venture  a  guess  as  to  Its 
contents.  A  conveyance  of  the  premises  by 
the  grantor  to  a  stranger  has  been  held  as 


operating  to  extinguish  the  grantor's  rigbts 
in  certain  cases.  13  Cy&  707,  and  note  96, 
and  cases  cited;  Berenbrolck  v.  St.  lAike's 
Hospital,  23  App.  Div.  339,  48  N.  T.  Supp. 
363 ;  Id.,  155  N.  T.  655,  49  N.  E.  1093.  But 
we  do  not  decide  the  question,  for  the  reason 
stated,  as  it  is  sufficient  to  hold  that  npon 
another  gronnd,  the  intimation  of  the  court 
was  correct,  and  the  nonsuit  will  not  be  set 
aside.  ^ 

No  error. 

a«>  N.  C.  L40> 

JORDAN  et  aL  T.  SIMMONS.    (No.  478.) 

(Supreme  Court  of  North  Carolina.    May  12» 
1915.) 

1.  Tazatioit    «=»804,    805  —  Rbcovebt     or 

IiANn— Limitations— Tax  Deed. 

Though  Pell's  Revisal,  S  2909,  limiting  ac- 
tions for  the  recovery  of  property  sold  for  taxes 
to  three  years,  provided  that,  where  the  owner 
wag  under  disability  at  the  time  of  the  sale,  be 
may  bring  the  action  within  three  years  after 
the  disability  is  removed,  applies  only  in  favor 
of  the  purchaser  at  a  tax  sale  against  the  origi- 
nal owner.  Revisal  1906.  §  396,  subd.  10.  lim- 
iting an  action  for  the  recovery  of  real  prop- 
erty sold  for  nonpayment  of  taxes  to  three 
years  after  the  execution  of  the  sheriff's  deed, 
bars  an  action  by  the  claimant  under  the  tax 
deed,  as  well  as  one  against  him. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  $8  1591-1597;  Dec.  Dig.  «S=»804, 
805.] 

2.  Taxation  «=»809—Saix— Action  to   Tbt 
Title  —  Liuitations  —  Pleaoino  —  Nb- 

CCS6ITT 

Revisal  1906.  S  395,  subd.  10,  Uniting  an 
action  for  the  recovery  of  real  properw  sold 
for  nonpayment  of  taxes,  is  a  statute  of  limita- 
tions, and  cannot  be  relied  on  unless  pleaded. 
[Ed.  Note.— For  other  cases,  see  Taxation^ 
Cent  Dig.  U  1385.  1600-1604;  Dec  Dig.  «=> 
809.1 

3.  Limitation  of  Actions  ®=al  —  Pebsons 
Affected — Pabtt  in  Possession. 

As  a  general  rule,  the  statute  of  limitationa 
rarely  operate  against  one  in  the  enjoyment 
of  the  right 

[EM.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  j||  1-3;   Dec.   Dig.  «=>1.) 

4.  Husband  and  Wife  «=»&— Tax  Sales  — 
Wife  as  Pttbcrasee. 

A  wife  can  acquire  a  tax  title  of  her  hus- 
band's property  for  her  own  benefit,  thougb 
the  husband  cannot  acquire  such  a  title  in  his 
wife's  property;  since  the  wife  is  under  no  le- 
gal or  moral  obligation  to  manage  or  control 
the  husband's  property. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig,  {f  13-18;  Dec  Dig.  <S=>Q.J 

Appeal  from  Superior  Court  Montgomery 
County;    Adams,  Judge. 

Action  by  Allen  Jordan,  for  whom  Molly 
Deaton,  as  heir  at  law,  and  J.  M.  Deaton,  as 
administrator,  were  substituted  as  party 
plaintiffs,  against  James  A.  Simmons.  Judg- 
ment for  the  defendant  on  nonsuit  and  the- 
plaintiffs  appeal.  Reversed,  and  new  trial 
ordered. 

ClvU  action  heard  before  his  honor  W.  J. 
Adams,  Judge,  and  a  Jury,  at  September 
term,  1914,  of  the  superior  court  of  Mont- 
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gomery  county.  The  action  to  establish  title 
nnd  recover  possession  of  a  tract  of  land  was 
instituted  In  May,  1903,  and,  as  It  now  ap- 
pears, only  Alien  Jordan  was  named  In  the 
summons  as  plaintiff. .  There  seem  to  be  facts 
in  evidence  tending  to  show  that  It  was  there- 
after prosecuted  for  both  Allen  Jordan  and 
Ills  wife,  Mary,  but  there  Is  no  entry  In  the 
record  as  It  now  appears  showing  that  the 
wife  was  formally  made  a  party.  Both  the 
husband  and  wife  having  died,  at  January 
term,  1908,  Molly  Deaton,  heir  at  law  of 
"plalntlfts,"  and  J.  M.  Deaton,  administrator 
of  both  plaintiffs,  were  by  formal  order  made 
parties  plaintiff,  and  In  April,  1910,  filed  an 
elaborate  complaint  styled  an  amended  com- 
plaint, and  again  amended  at  August  term, 
1914,  in  which  plaintiff  alleges  ownership  of 
the  (and,  in  general  terms;  second,  that 
plaintiffs  and  defendant  claim  the  land  under 
Alien  Jordan,  and  alleging  facts  In  Impeach- 
ment of  defendant's  claim  on  the  ground  of 
fraud ;  third,  that  plaintiff  la  the  owner  un- 
der and  by  virtue  of  a  tax  title  in  which  the 
land  was  sold  for  taxes  In  May,  1898,  was 
bid  off  by  one  G.  S.  Beaman,  the  bid  assign- 
ed to  Mary  Jordan,  and  conveyed  to  her  by 
deed  of  sheriff,  pursuant  to  the  tax  sale,  the 
deed  bearing  date  May  6,  1899.  The  defend- 
ant denied  the  ownership  of  plaintiffs,  ad- 
mitting, In  effect,  that  he  had  acquired  the 
title  through  Allen  Jordan,  denied  the  alle- 
gation of  fraud,  and  pleaded  the  statute  of 
limitations  thereto,  and  pleaded,  further,  an 
estoppel  by  reason  of  a  Judgment  In  favor  of 
J.  P.  Leach,  the  immediate  grantor  of  de- 
fendant, against  Allen  Jordan. 

At  the  close  of  the  evidence,  on  motion, 
there  was  Judgment  of  nonsuit ;  the  case  en 
appeal  stating  the  ruling  of  his  honor  and 
the  reason  for  it  as  follows: 

"It  appearing  to  the  court  that  the  tax  deeds 
introduced  by  the  plaintiffs  were  executed  on 
the  6th  da;  of  May,  1899,  and  the  summons 
in  this  action  issued  May  6,  1903,  because  it 
was  not  brought  within  three  years  of  the 
date  of  the  execution  of  the  sheriff's  deed. 
There  being  no  evidence  of  fraud  the  motion  of 
the  defendant  is  allowed." 

Plaintiffs,  having  duly  noted  their  excep- 
tions, appealed. 

W.  A.  Cochran,  of  Troy,  for  appellants. 
Thoa.  J.  Jerome,  of  Greensboro,  for  appellee. 

HOKE,  J.  [11  In  Laws  of  1895,  c.  119,  f 
69,  it  was  provided  that  no  action  for  the  re- 
covery of  real  property  sold  for  the  nonpay- 
ment of  taxes  shall  lie  unless  the  same  is 
brought  within  three  years  after  the  sheriff's 
deed  is  made,  etc.  The  statute  contained  a 
proviso  giving  Indication  that  it  was  the  in- 
tent and  purpose  of  the  lawmakers  that  the 
provision  should  operate  in  favor  of  the 
claimant  under  the  tax  title  and  against  the 
original  owner,  and,  so  construed,  the  section 
and  the  proviso  are  brought  forward  in  2 
Pell's  Revisai,  c.  72,  {  2909,  being  the  last 
clause  of  the  section.  And  see  Lyman  v.  Hun- 
ter, 123  N.  0.  508,  31  S.  E.  827.    In  addition 


to  fhlfl,  oar  general  statute  of  limitations 
(Revisai,  J$  390-395,  subsea  10)  contains  pro- 
vision: 

"That  an  action  for  the  recovery  of  real 
projierty,  sold  for  taxes,  is  barred  unless  the 
same  is  instituted  within  three  years  a^ter  the 
execution  of  the  sheriff's  deed." 

This  last  statute,  in  terms  plain  of  mean- 
ing, is  broad  enough  to  indnde  actions  both  for 
and  against  the  claimant  under  the  tax  title, 
and,  where  the  facts  bring  the  case  within 
its  provisions,  and  the  question  is  properly 
presented,  we  think  such  claimant  is  also  bar- 
red after  three  years  from  the  execution  of 
the  tax  deed. 

[2]  It  is,  however,  in  strictness,  a  statute 
of  limitations,  and,  as  such,  comes  under  the 
established  rule  that,  in  order  to  be  effective, 
it  must  be  properly  pleaded.  Oldham  v.  Rie. 
ger,  145  N.  C.  254,  68  S.  B.  1091 ;  Guthrie  ▼. 
Bacon,  107  N.  0.  337,  12  S.  E.  204.  On  care- 
ful pemsat  of  the  record,  we  find  no  plea  of 
the  statute  in  this  aspect  of  the  case,  and 
the  defenses  arising  thereunder  are,  there- 
fore, not  properly  available  to  defendant  on 
the  case  as  now  presented. 

[3]  In  addition  to  this,  there  is  the  permis- 
sible inference  on  the  facts  in  evidence  that 
the  original  owner  may  have  continued  in 
possession  of  the  property  untU  within  three 
years  next  before  action  brought,  and  the 
general  rule  is  that  a  statute  of  limitations 
rarely  operates  against  one  in  the  enjoyment 
of  the  right  McNalr  v.  Boyd,  163  N.  C.  478, 
79  S.  E.  966. 

[4]  It  was  suggested  on  the  argument  that 
a  wife  is  not  allowed  to  acquire  a  tax  title  of 
her  husband's  property  and  hold  the  same 
for  her  own  benefit,  citing  Laton  v.  Balcum, 
64  N.  H.  92,  6  Atl.  37,  10  Am.  St  Rep.  381. 
It  may  be  that  a  husband,-  in  the  manage- 
ment and  control  of  the  wife's  property,  is 
not  allowed  to  buy  in  her  property  at  a  tax 
sale,  without  her  knowledge  and  consent  and 
bold  same  adversely  to  her.  Such  conduct 
might  very  well  be  considered  such  a  breach 
of  duty  on  his  part  as  to  render  his  purchase 
of  no  effect  against  the  wife's  ownership. 
But  we  are  not  Impressed  with  the  position 
as  applied  to  the  facts  of  this  case,  and  we 
see  no  reason,  when  a  husband's  property  is 
sold  for  taxes,  why  a  wife  should  not  be  al- 
lowed to  purchase  for  her  own  benefit  The 
case  Is  referred  to  in  Black  on  Tax  Titles,  i 
286,  and,  while  the  author  appears  to  give  the 
general  principles,  announced  his  approval, 
and  quotes  extensively  from  the  opinion,  he 
seems  to  be  somewhat  hesitant  about  the  po- 
sition, and  also  quotes  from  an  Indiana  case 
as  follows: 

"It  seems  to  be  settled  law  that  a  husband, 
whose  duty  it  is  to  look  after  the  business  in- 
terests of  his  wife  and  family,  as  well  as  to 
support  them,  will  not  be  permitted  to  acquire 
title  to  the  property  of  his  wife  by  purchase  at 
a  tax  sale,  but  we  know  of  no  law  to  prevent 
a  wife  from  pnrchasine,  at  a  public  tax  sale, 
the  lands  of  her  husband,  •  •  •  provided 
the  purchase  Is  made  on  hr>r  own  account  and 
with  her  own  money.    A  wife  is  under  no  legal 
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or  moral  bbllgatton  to  ps7  ^Q  taxes  on  her 
husband's  property." 

On  careful  pemsal  of  the  record,  we  think 
the  plaintiffs  are  entitled  to  a  new  trial  of 
the  cause ;  and  it  Is  so  ordered. 

New  trial. 


a»  N.  c.  257) 

SLOAN  et  al.  v.  EQUITABLE  LIFE  ASSUB. 
SOCIETY.     (No.  475.) 

(Supreme  Court  of  North  (Carolina.     May  12, 
1916.) 

Apfeai.  and  Ebbob  iS=>563— Stateuxnt  on 

APPEAI/— SUTFICIENCT. 

A  statement  of  the  case  on  appeal  served 
on  appellee,  which  conslBts  merely  of  a  skeleton 
outline  of  the  statement  with  directions  to  the 
clerk  to  insert  parts  of  the  stenographer's 
notes,  the  testimony,  and  the  instructions,  is 
not  sufficient,  under  Revisal  1905,  |  691,  re- 
quiring the  appellant  to  serve  a  plain  and  con- 
cise statement  of  the  case  on  appeal,  and  it  will 
be  stricken  and  the  judgment  affirmed  on  the 
record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  2500;  Dec.  Dig.  <Ss956S.] 

Appeal  from  Superior  Court,  Burke  Coan- 
iTi   Long,  Judge. 

Action  by  S.  M.  Sloan  and  others  against 
the  Equitable  Life  Assurance  Society.  Judg- 
ment for  the  defendant,  and  plaintUtB  ap- 
peal.    Affirmed. 

S.  J.  Ervln  and  Spainhour  &  Mull,  all  of 
Morganton,  for  appellanta  Avery  &  Ervin, 
of  Morganton,  and  W.  Bv  CJoundU,  of  Hide- 
ory,  fok.  appellee. 

PER  CURIAM.  The  defendant  moves  the 
court  to  strike  out  the  statement  of  case  on 
appeal  and  to  affirm  the  Judgment  upon  the 
face  of  the  record.  The  motion  is  allowed. 
The  statement'  of  the  case  on  appeal  is  in  no 
sense  in  compliance  with  the  rules  of  this 
court  or  with  the  provisions  of  the  Revisal, 
{  691. 

The  statement  served  tipon  the  appellee 
purports  to  be  nothing  more  than  a  mere 
skeleton,  and  may  be  Illustrated  by  the  fol- 
lowing extract: 

This  was  a  dvil  action,  tried  at  the  June 
term,  1914,  of  Burke  sni^rior  court  before 
his  honor,  B.  F.  Long,  judge,  and  a  jury.  (The 
clerk  will  here  copy  the  first  paragraph  of  the 
notes  of  the  stenographer  as  shown  by  the  first 
page  of  the  said  notes  and  the  first  six  [6] 
lines  of  second  page  of  the  said  notes.) 

The  defendant  offered  the  following,  evidence, 
viz. :  (The  clerk  will  here  copy  the  evidence 
offered  by  the  defendant  as  shown  by  the 
stenographer's  notes,  including  any  and  all  ob- 
jections and  exceptions  consecutively,  and  num- 
ber the  same  consecutively  from  one  [1]  to 
four  [4]  inclusive.) 

Here  the  defendant  closed  the  evidence,  and 
the  plaintiffs  also  closed. 

The  court  instructed  the  jury  as  follows,  via. : 
(The  clerk  will  here  copy  the  judge's  charge.) 

The  statute,  as  well  as  the  rules  of  this 
court,  require  a  plain  and  concise  statement 
of  the  case  on  appeal,  and  that  the  evidence 
shall  be  stated  in  narrative  form,  so  far  as 
possible,  and  the  exceptions  shall  be  num- 


bered and  the  assignments  of  error  properlj 
grouped  and  set  up.  It  is  not  the  duty  of  tbe 
clerk  of  the  court  to  make  up  a  case  on  Ap- 
peal for  the  appellant,  nor  to  fill  up  the  blank 
spaces.  It  Is  the  duty  of  the  appellant  to 
make  up  bis  case  and  fully  perfect  it  before 
it  is  served  upon  the  appellee. 
Judgment  affirmed. 

'°'°°°°°"         .    (US  K.  c.  11»> 

SPENCER  V,  BYNUM  et  al    (No.  4S1.) 

(Supreme  Court  of  North  Carolina.    May  12, 
1916.) 

1.  Appeai.  and  Ebbob  «=>1018— Findihos — 
Conclusiveness. 

Findings  by  referee  Justified  by  evidence 
competent  under  the  pleadings  will  not  be  dis- 
turbed on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  auid 
Error,  Cent  Dig.  H  4006,  4007 ;  Dec  Dig.  «=> 
1018.] 

2.  Appkai.  and  Ebbob  ^=91051  —  HABin:.BSs 
Ebbob— Ebboneous  Rtjlinos  on  Evidence. 

Error  in  admitting  evidence  to  prove  m. 
fact  proved  by  ample  evidence  received  without 
objection  is  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  auid 
Error,  C^nt  Dig.  H  4161-4170;  Dec  EHk. 
<S=»l(fcl.] 

S.  Evidence   ®=>417— Pabol    Evidenck— Ik- 

OOMrUETB  Wbitten  Contkaot. 

Where  a  contract  not  required  to  be  in 
writing  is  only  partly  in  writing,  the  remain- 
der may  be  proved  by  paroL 

[Ed.  Note. — For  other  coses,  see  Evidence, 
Cent  Dig.  §!  1874-1899;   Dec.  Dig.  <8=>417J 

4.  Evidence   ®=»417— Pabol   Bvidencs— Ik- 
complete  Wbitten  Contbact. 

Where  a  written  contract  for  the  dissoln- 
tion  of  a  firm  was  devoted  exclusively  to  em- 
powering a  partner  to  take  charge  of  the  assets 
of  the  firm  and  apply  them  to  the  debts,  and  to- 
distribute  any  balance  among  the  partners,  a 
further  agreement  between  .the  partners  aa  to 
their  rights  as  between  themselves  could  be- 
proved  by  paroL 

[Ed.  Note.— B\>r  other  cases,  see  Evidence, 
Cent  Dig.  §g  1874-1899;   Dec.  Dig.  <8=»417.] 

5.  Pabtnebship  9=>311— Dissolution  Agree- 
ment—Considebation. 

A  firm  dissolution  agreement  binding  part- 
ners to  forego  any  claim  against  a  copartner 
on  account  of  his  mismanagement  of  the  firm 
business,  and  binding  one  of  the  partners  to 
purchase  a  part  of  the  firm  property  for  no 
more  than  its  value  to  enable  the  firm  to  pay 
its  debt^,  is  supported  by  a  sufficient  considera- 
tion. 

[Ed.  Note. — ^For  other  cases,  see  Partnership, 
Cent  Dig.  |f  71&-726;    Dec.  Dig.  <g=>311.] 

Appeal  from  Superior  Court,  Randolph 
County;  Adams,  Judge. 

Action  by  A.  A.  Spencer  against  T.  M.  By- 
num  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

This  is  an  action  to  recover  certain  sums 
of  money  which  the  plaintifr  alleges  he  ad- 
vanced to  a  partnership  of  which  the  plain- 
tiff and  the  defendants  were  members.  Tbe 
action  was.  tried  before  a  referee,  and  waa 
heard  in  the  superior  court  upon  exceptions- 
to  the  report 

It  appears  from  the  record  that  the  plaln- 
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tiff  and  the  defendant  formed  a  mrtnershlp 
on  the  6th  day  of  September,  1906,.  for  the 
manufacture  of  lumber;  that  the  plaintiff 
was  in  active  charge  and  management  of 
the  business  of  the  partnership,  and  that 
the  defendants  did  not  live  where  the  busi- 
ness was  carried  on;  that  the  business  of 
the  partnership  was  carelessly  handled,  in 
tliat  accounts  were  not  carefully  and  prop- 
erly kept,  a  great  deal  of  timber  was  injured 
by  permitting  logs  to  remain  in  the  woods 
too  long  after  being  cut,  much  lumber  was 
damaged  by  being  improperly  cared  for,  and 
the  partnership  sustained  damage  by  reason 
of  these  facts  In  the  amount  of  about  $3,- 
000;  that  the  partnership  continued  under 
the  management  of  the  plaintiff  until  the 
28th  of  October,  1908,  when  an  agreement 
was  entered  into  between  plaintifl  and  the 
defendants  for  its  dissolution. 

The  referee  finds  in  finding  of  fact  Na  4 
that  the  plaintiff  advanced  to  the  partner- 
ship the.  sums  of  money  which  he  is  seeking 
to  recover,  and  his  findings  of  fact  Mos.  8 
and  9  are  as  follows: 

"(8)  On  or  about  the  28th  day  of  October, 
1909,  the  plaintiff  and  defendants  entered  into 
an  agreement  to  close  out  the  partnership  af- 
fairs and  dissolve  the  business  according  to  the 
foUowiog  terms:  The  defendant  T.  M.  Bynum 
purchased  and  paid  for  the  planer  plant  at  Os- 
good and  the  lot  and  houses  there  at  the  price 
of  $3,000,  and  the  sawmill  on  the  Black  Jack 
tract  at  $1,000,  the  stock  of  goods  on  hand  at 
cost,  less  a  discount  of  10  per  cent,  estimated 
to  amount  to  $3,000,  and  the  Black  Jack  tract 
of  timber  and  another  small  tract  of  the  Brown 
timber  for  $7,S00,  agreeing  to  make  the  ar- 
rangements satisfactory  with  the  Moffitt  Iron 
Works,  their  principal  creditor,  which  he  did, 
and  mth  the  nnderstanding  and  agreement, 
made  and  entered  into  at  the  time,  that  each 
member  of  the  firm  should  lose  what  he  had 
paid  into  it,  embracing  the  sums  set  out  in 
foregoing  arnde  4,  and  when  they  should  get 
through  paying  all  firm  debts  divide  any  remain- 
der, one-oalf  to  Spencer,  one-fourth  to  Bynum, 
and  one-fourth  to  Smith;  and  also  as  a  part 
of  the  agreement  at  that  time  it  was  arrang- 
ed that  tiie  said  T.  M.  Bynum  was  to  have  full 
management  and  charge  of  the  assets  of  the 
company  to  wind  up  the  affairs  of  said  copart- 
nersnip.  And  the  said  T.  M.  Bynum  did,  as  a 
matter  of  fact,  take  charge  of  the  property  of 
the  firm  according  to  said  agreement,  has  paid 
its  outstanding  debts,  and  has  paid  certain  sums 
of  money  to  the  parties  hereto  in  proportion  to 
their  several  interests. 

"(Q)  Tliat  prior  to  entering  into  the  afore- 
said arrangements  on  October  28,  1909,  the  said 
A.  A.  Spencer,  at  the  request  of  the  defendants, 
had  made  two  statements  of  the  liabilities  of  the 
company.  According  to  the  first  of  these,  the 
Uabilitiea  of  the  company  amounted  to  the  sum 
«{  $18,648.42,  which  the  plaintiff,  A.  A.  Spen- 
cer, represented  to  be  a  full  statement  of  the 
liabilities  of  the  partnership  so  far  as  he  could 
remember.  According  to  the  second  of  said 
statements,-  which  was  made  on  the  28th  day  of 
October,  1909,  the  liabilities  of  the  company 
were  placed  by  him  at  the  amount  of  $22,781.53, 
which  tlie  plaintiff  again  represented  to  be  full 
and  complete  so  far  as  he  could  remember;  and 
in  making  said  statements  the  plaintiff  used  the 
books  of  the  company  kept  by  him  and  under 
Us  direction.  In  neither  of  these  statements, 
nor  at  any  time  on  or  before  the  28th  day  of 
OctoI>er,  1909,  did  the  said  Spencer  make  any 
personal  claim  against  the  partnership,  and  at 


the  time  of  said  statements  the  said  Spencer 
did  not  intimate,  and  the  said  defendants  did 
not  know,  that  any  moneys  whatever  were  due 
the  plaintiff  by  the  firm,  and  the  said  defend- 
ants entered  into  the  agreement  on  October  28, 
1909,  for  settlement  and  dissolution  of  the  part- 
nership affairs  in  the  bona  fide  belief  that  the 
said  firm  was  not  in  any  amount  indebted  to  tlie 
plaintiff.  That  said  statements  of  indebtedness 
made  by  the  plaintiff  were  not  full  and  complete 
in  other  respects ;  there  being  a  number  of 
items  of  conBiderable  amount  which  were  not 
embraced  therein." 

At  the  time  the  agreement  of  dissolution 
was  entered  into  the  parties  thereto  entered 
into  a  written  agreement  giving  to  the  de- 
fendant Bynum  the  exclusive  right  to  take 
charge  of  the  business  and  close  it  up,  and 
then  to  make  settlement  witti  the  copartners 
according  to  their  respective  Interests.  It 
was  also  agreed  orally  that  the  defendant 
Bynum  would  purchase  certain  property  be- 
longing to  the  partnership  at  agreed  valua- 
tions aggregating  $14,600,  in  order  that  the 
purchase  money  might  be  used  in  settling  the 
debts  of  the  partnership,  and  that  each  mem- 
ber of  the  firm  should  lose  what  be  had 
paid  into  the  partnership.  Some  of  the 
evidence  admitted  for  the  purpose  of  proving 
this  oral  agreement  was  objected  to  by  the 
plaintiff  upon  the  ground  that  the  allega- 
tions of  the  answer  were  insufficient,  and, 
farther,  because  it  tended  to  vary  the  writ- 
ten agreement. 

The  assignments  of  error  are  as  follows: 

(1)  That  the  referee  and  bis  honor  erred 
In  permitting  evidence  to  be  introduced  as 
set  out  in  exception  Mo.  1  as  follows: 

"Q.  What  asreement  about  the  $2,000  be  paid 
to  luofBtt?  A.  Mr.  Spencer  said  he  would  lose 
right  smart  by  doing  that,  but  said  he  would  do 
it.    I  told  him  be  had  gotten  more  than  $2,000." 

(2)  That  his  honor  and  the  referee  erred 
in  permitting  evidence  to  be  introduced  as 
set  out  In  exception  No.  2  as  follows: 

"Q.  What  was  the  agreement  in  regard  to 
that?  A.  The  agreement  was  we  would  put — 
every  man  would  lose  what  he  had  put  in  ex- 
cept what  was  left." 

(3)  That  his  honor  and  the  referee  erred 
in  permitting  evidence  to  be  introduced  as 
follows: 

"Q.  He  would  lose  his  $2,000  he  had  paid 
also?    A.  Just  make  a  clean  sweep  of  it" 

(4)  That  his  honor  and  the  referee  erred  in 
permitting  evidence  to  be  introduced,  as  set 
out  in  exception  No.  4,  in  regard  to  what  was 
the'  agi'eement  of  dissolution. 

(5)  That  his  honor  and  the  referee  erred  in 
permitting  evidence  to  be  introduced  as  set 
out  in  exception  No.  6. 

(6)  That  his  honor  erred  in  overruling 
plaintiff's  exccptioBS,  as  set  out  in  the  record, 
and  for  rendering  Judgment  for  only  the  sum 
of  $51.50,  as  set  out  in  exception  6. 

There  was  a  Judgment  in  faror  of  the  de- 
fendants and  the  plaintiff  appealed. 

T.  J.  Jerome,  of  Greensboro,  and  John  T. 
Brittain  and  J.  A.  Spence,  both  of  Ashboro, 
for  appellant  HJammer  &  Kelly,  of  Ashboro, 
for  app^ees. 
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ALLEN,  J.  (after  stating  tbe  facts  as 
above).  11]  The  elgbth  and  nlntb  flndlogs  of 
fact  are  determinatlTe  of  tbe  controverey  be- 
tween the  plaintiff  and  the  defendants,  and 
we  have  no  power  to  disturb  them  If  the  al- 
legations of  the  answer  are  sufficient  to  Justi- 
fy the  admission  of  evidence  upon  which 
they  are  based,  and  if  the  evidence  introduc- 
ed is  competent  An  Inspection  of  the  an- 
:i\ver  shows  that  It  allies  the  agreement  en- 
tered Into  at  the  time  of  the  dissolution  of 
tbe  partnership  in  almost  the  same  words 
that  are  used  by  the  referee  in  his  finding  of 
fact,  and  we  must  therefore  hold  that  the 
answer  is  sufficient. 

[2,  3]  We  might  dispose  of  the  exceptions 
to  evidence  set  out  in  the  assignments  of 
error  upon  the  ground  that  the  evidence  ob- 
jected to  Is  immaterial  and  its  admission 
harmless,  because  it  appears  fr<Hn  the  record 
that  the  defendants  offered  ample  evidence 
of  the  agreement  that  was  not  objected  to, 
and  this  evidence  embraced  in  the  assign- 
ments is  only  as  to  two  or  three  circum- 
stances which  could  not  reasonably  have  af- 
fected the  result,  bat,  in  our  opinion,  all  of  the 
evidence  tending  to  prove  the  oral  agreement 
was  competent,  and  comes  within  the  principle 
stated  in  Nissen  v.  Mining  Co.,  104  N.  C. 
310,  10  S.  E.  512,  and  approved  in  Anderson 
V.  Corporation,  155  N.  C.  134,  71  S.  B.  222, 
36  L  R.  A.  (N.  S.)  896,  that: 

"When  a  contract  is  not  required  to  be  in 
writing,  it  may  be  partly  written  and  partly 
ural,  and  in  such  cases,  when  tlie  written  con- 
tract is  put  in  evidence,  it  is  admissible  to  prove 
the  oral  part  thereof." 

[4]  The  written  contract  Introduced  in  evi- 
dence does  not  purport  to  contain  the  entire 
agreement,  and  is  devoted  exclusively  to  cloth- 
ing the  defendant  Bynum  with  the  power  and 
tbe  authority  to  take  charge  of  the  assets  of 
the  partnership  and  apply  them  to  the  pay- 
ment of  debts,  and  to  distribute  any  balance 
among  the  partners,  leaving  in  parol  the 
agreement  among  the  partners  that  they 
would  lose  any  amount  due  by  the  partner- 
ship to  either  one  of  them,  and  by  proving 
the  parol  agreement  the  written  contract  is 
not  changed  or  varied,  and  may  be  enforced 
as  It  is  written. 

This '  disposes  of  the  first,  second,  third, 
fourth,  and  fifth  assignments  of  error,  and 
the  sixth  assignment  is  formal,  being  entered 
for  the  purpose  of  preserving  the  other  ex- 
ceptions. 

[5]  It  was  also  nrged  npon  the  argument 
that  the  agreement  embodied  In  the  eighth 
finding  of  fact  could  not  be  enforced,  because 
there  was  no  consideration  to  support  it,  and, 
conceding  that  this  question  may  be  presented 
by  the  exception  to  the  judgment,  we  think 
the  position  cannot  be  maintained. 

In  Institute  v.  Mebane,  165  N.  O.  650,  81 
S.  E.  1022,  the  court  approved  a  quotation 
from  9  Cyc.  312,  that: 


"There  is  a  consideration  If  the  promisee,  in 
return  for  the  promise,  does  anything  legal 
which  he  is  not  bound  to' do,  or  refrains  from 
dohig  anything  which  be  has  the  right  to  do, 
whether  there  is  any  actual  loss  or  detriment  to 
him,  or  actual  benefit  to  the  promisor  w  not." 

And  upon  this  principle  the  mntnal  prom- 
ises for  a  dissolution  of  the  partnership,  tbe 
agreement  of  the  defendants  to  forego  any 
claim  against  the  plaintiff  on  account  of  bis 
mismanagement  ot  tbe  business  of  the  part- 
nership, and  the  agreement  upon  the  part  of 
the  defendant  Bynum  to  purchase  a  large 
part  of  the  property  of  the  partnership  for 
the  purpose  of  enabling  tlie  partnership  to 
pay  Its  debts,  although  he  paid  no  more  tban 
its  value,  furnish  a  consideration  sufficient 
to  support  the  agreement. 

The  action  has  been  tried  by  a  carefnl  and 
accurate  lawyer  acting  as  referee,  and  Iiis 
findings  and  rulings  liave  been  reviewed  and 
approved  by  an  impartial  and  learned  Judge, 
and  upon  an  inspection  of  the  whole  record 
we  find  no  reason  for  disturbing  tbe  ooada- 
slon  they  have  reached. 

Affirmed. 


aw  N.  C.  108) 
HORTON   ▼.   SEABOARD   AIR   LINE    BT. 
(No.  2.')7.) 

(Supreme  Court  of  North  Carolina.    May   12, 
1915.) 

1.  Masteb  and  Skbvaht  «=9219— Absxwftion 

OF   KiBK. 

An  employe  will  not  be  treated  as  having 
assumed  the  risk  of  injury  from  failure  of  tbe 
employer  to  exercise  due  care  in  providing  a 
saK  place  to  work  and  suitable  and  safe  appli- 
ances, unless  tbe  defect  and  risk  alike  'were 
so  obvious  that  an  ordinarily  prudent  person, 
under  tbe  circumstances,  would  have  observed 
and  have  appreciated  them. 

[Ed.  Note. — For'  other  cases,  see  Master  and 
Ser.ant,  Cent  Dig.  g§  610-624;  Dec  Dig.  «=» 
219.] 

2.  Masteb  and  Sbbvant  9=>221— Assumption 
OF  Risk— Pbohise  of  Masteb  to  Repazb 
Defect. 

Where  there  is  a  defect  in  the  place  ot 
labor  or  in  the  tools  of  the  employment  known 
to  tbe  employ^,  be  assumes  tbe  risk  of  injury 
therefrom  by  continuing  in  the  employment 
without  objection ;  but  it  the  employer  promis- 
es to  repair  such  defect  upon  protest  even 
during  the  time  required  for  the  reparation  the 
employ^  relying  on  the  promise  does  not  as- 
sume the  risk  of  injury,  unless  the  danger  is 
so  imminent  that  no  reasonably  prudent  man 
would  rely  on  the  promise. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  638-640,  642-645;  Dec. 
Dig.  <Ss>221.] 

3.  Masteb  and  Sbbvant  €=>280— Absumpxiom 
OF  Risk — Sufficiency  of  Evidbncb. 

In  an  action  by  an  engineer  against  hia 
employer  railroad  for  injuries  caus^  him  by 
the  explosion  of  a  water  glass,  evidence  Aeid 
sufficient  on  the  point  of  assumption  of  riak 
to  justify  verdict  for  plwintifT. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  981-986;  Dec.  Die. 
«=>2801 
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4.  Appeal  awd   Ebbob  ®=»9S1— New   Tbial 
€=104  —  Nbwlt  Discotkbbd  Evidbncb— 

DlSCBfcnON    OF   GOUBT. 

The  ^rantinz  of  new  trial  for  newly  dis- 
covered evidence  IS  within  the  discretion  of  the 
conrt.  and  not  reviewable,  although  the  judge 
stated  his  reason,  that  the  new  teatimony  was 
merely  ctimulative. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  I  3876;  Dec.  Dig.  <©=»981; 
\pw  Trial.  Cent  Dig.  {§  218-220,  228;  Dec. 
Dig.  <g=.104.] 

Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Wake  Coun- 
ty ;  ^liedbee.  Judge. 

Action  by  JameB  T.  Horton  against  tbe 
Seaboard  Air  Line  Railway.  Judgment  for 
plaintiff,  and  defendant  appeals.    No  error. 

Murray  Allen,  of  Raleigh,  for  appellant 
Douglass  &  Douglass,  R.  N.  Simms,  and  W. 
B.  Snow,  all  of  Raleigh,  for  appellee. 

CI'ARK,  0.  J.  This  Is  an  action  for  person- 
al injuries  suffered  by  the  plaintiff,  while  an 
engineer  in  defendant's  employment,  by  the 
explosion  of  a  water  glass  on  tbe  defendant's 
locomotive,  impairing  fbe  sight  of  the  plain- 
tiff's ri^t  eye.  The  case  was  first  here  157 
N.  C.  146,  72  S.  £.  958,  when  a  new  trial  was 
awarded.  It  was  here  again  162  N.  0.  424, 
7S  S.  E.  494,  and  upon  writ  of  error  it  was 
then  heard  in  tbe  United  States  Supreme 
Court,  233  U.  S.  482,  34  Sup.  Ct  635, 58  L.  EM. 
1062,  and,  tbe  writ  being  sustained,  the  case 
was  remanded  to  tbe  lower  court,  where,  as 
we  think  upon  a  review  of  the  record,  it  has 
been  tried  strictly  in  conformity  with  that 
opinion  of  tbe  United  States  Supreme  Court 

Tbe  argument  of  tbe  defendant  seeks  to 
pot  the  plaintiff  in  this  predicament:  That, 
If  tlie  likelihood  of  injury  from  an  explosion 
of  the  glass  was  not  apparent,  then  the  de- 
fendant was  not  guilty  of  negligence.  But, 
on  the  other  hand,  if  such  defect  was  appar- 
ent, then  the  plaintiff  assumed  the  risk  and 
is  equally  barred  from  recovering  damages. 
But  tliat  was  not  tbe  ruling  of  the  United 
States  Supreme  Court,  as  we  understand  it 
That  court  held: 

"When  the  employ^  knows  of  a  defect  in  the 
appliances  used  by  him  and  appreciates  the  re- 
sulting danger  and  continues  in  the  employment 
without  objection,  or  without  obtaining  from 
tbe  employer  an  assurance  of  reparation,  he 
assumes  the  risk  even  though  it  may  arise  from 
the  employer's  breach  of  duty.  But,  where 
there  is  promise  of  reparation  by  the  employer, 
tbe  continuing  on  duty  by  the  employ^  does 
not  amount  to  assumption  of  risk,  unless  the 
danger  be  so  imminent  that  no  ordinarily  pru- 
dent man  would  rely  on  such  promise." 

The  plaintiff  testifled  that  he  notified  the 
proi>er  official  that  the  guard  glass  was  gone 
and  asked  for  one,  and  the  reply  was  that  the 
road  did  not  have  any  in  stock,  but  had  them 
in  Portsmouth,  and  the  company  would  send 
there  and  get  one,  and  said  tliat  the  plaintiff 
would  "bare  to  run  the  engine  like  she  was." 

[1]  There  was  evidence  from  which  the 
Jury  could  find  that,  while  the  absence  of  the 


guard  glass  was  a  defect  causing  danger  to 
the  plAlntiff,  and  which  amounted  to  negli- 
gence on  the  part  of  the  defendant,  yet  it  was 
not  such  an  imminent  danger  as  would  Justify 
excusing  the  defendant,  if  the  plaintiff  re- 
mained on  service  after  reporting  tbe  defect 
and  receiving  assurance  that  it  would  be  re- 
paired. The  court  properly  told  the  Jury 
that: 

"Risks  not  naturally  incident  to  the  occupa- 
tion may  arise  out  of  the  failure  of  tbe  em- 
ployer, the  defendant  in  this  case,  to  ezerdse 
due  care  with  respect  to  providing  a  safe  place 
of  work  and  suitable  and  safe  appliances  for 
tbe  work.  These  latter  risks  the  employ^  is 
not  treated  as  assuming  until  he  becomes  aware 
of  the  defect  or  disrepair  or  of  the  risk  aris- 
ing from  it  unless  the  defect  and  risk  alike 
are  so  obvious  that  an  ordinarily  prudent  per- 
son under  the  circumstances  would  have  observ- 
ed and  appreciated  them." 

[2]  The  court  furtber  charged: 

"When  an  employe  does  know  of  the  defect 
and  appreciates  the  risk  that  is  attributaUe  to 
it  then  if  he  continues  in  the  employment  with- 
out objection,  or  without  obtaining  from  his 
employer  or  representative  the  assurance  that 
the  defect  will  be  remedied,  the  employ^  as- 
sumes the  risk,  even  though  it  arises  out  of 
the  master's  breach  of  duty.  If,  however,  there 
be  a  promise  of  reparation,  even  during  such 
time  as  may  be  reasonably  required  for  its  per- 
formance or  until  the  particular  time  specified 
in  such  performance,  the  employ^  relying  upon 
the  promise  does  not  assume  the  risk  unless 
at  least  the  danger  be  so  imminent  that  no  or- 
dinarily prudent  man  would  rely  upon  sudi 
promise." 

[3]  The  defendant  excepted  to  the  above 
instructions,  but  we  think  It  is  strictly  in  ac- 
cordance with  the  decision  of  the  United 
States  Supreme  Court  in  this  case,  and  that 
upon  the  evidence  the  jury  were  authorized 
to  find,  as  they  did  in  response  to  the  second 
issue,  that  the  plaintiff  did  not  assume  the 
risk  of  injury. 

There  are  numerous  o>ther  exceptions,  but 
this  case  has  been  so  fully  considered  in 
every  aspect  of  the  law,  and  tbe  facts  bavb 
been  so  fully  set  forth  on  the  two  former  ap 
peals  in  this  court  and  also  upon  considera- 
tion of  tbe  writ  of  error  in  the  United  States 
Supreme  Court,  that  it  would  be  work  of  su- 
pererogation to  go  over  the  same  ground  a 
fourth  time.  The  very  careful  and  learned 
Judge  who  tried  this-case  below  seems  to  have 
fully  comprehended,  and  to  have  closely  and 
carefully  followed,  tbe  decision  of  the  United 
States  Supreme  Court  upon  the  points  on 
which  that  court  gave  a  new  trial,  and  we 
find  no  error  in  bis  rulings. 

r4]  The  only  other  exception  that  we  need 
refer  to  is  tbe  refusal  by  the  court  below  of 
the  motion  for  a  new  trial  for  newly  dis- 
covered testimony.  Such  refusal  was  dis- 
cretionary with  the  court,  and  is  not  review- 
able here.  It  is  true  the  Judge  stated  that 
the  newly  discovered  testimony,  it  true,  was 
merely  cumulative.  But  that  does  not  Jus- 
tify us  in  reversing  bis  Judgment  denying  tbe 
motion  for  a  new  trial. 

The  defendant's  cause  has  been  very  fully 
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and  ably  presented,  bnt  we  find  notblng  tbat 
would  jnBttfy  US  In  setting  aside  the  verdict 
and  Judgment  The  court  and  Jury  had  the 
benefit  of  all  the  light  that  could  be  shed 
upon  this  controversy,  from  every  angle-,  by 
this  court  and  the  United  States  Supreme 
Ck)urt,  and  seem  to  have  faithfully  followed 
the  views  of  the  court  of  highest  resort  where 
it  differed  from  the  views  of  this  court,  and 
in  other '  respects  to  have  followed  the  well- 
settled  decisions  of  this  tribunal. 
No  error. 


WALKBIR,  J.  (concurring).  The  facts,  as 
now  presented,  are  not  materially  different 
from  those  before  us  on  the  former  appeal. 
There  was  then  a  motion  to  nonsuit,  which 
was  passed  by  the  Supreme  Court  of  the 
United  States  without  comment  It  was 
hardly  necessary  to  order  a  new  trial  for  er- 
ror tn  the  charge,  if,  upon  the  whole  case, 
the  plaintiCr  was  not  entitled  to  recover  by 
reason  of  the  assumption  of  risk.  It  is 
therefore  to  be  fairly,  if  not  necessarily,  in- 
ferred, from  the  refusal  to  nonsuit  that  there 
was  at  least  some  phase  of  the  evidence  that 
carried  the  case  to  the  Jury.  The  motion  to 
nonsuit  was  entitled  to  first  consideration,  as, 
If  decided  favorably  to  the  defendant  (plain- 
tiff in  error),  it  fully  and  finally  disposed  of 
the  case,  and  the  other  questions  raised  by 
the  assignments  of  error  would  therefore 
have  become  Immaterial.  But,  if  this  were 
not  so,  the  motion  should  not  now  be  allowed. 
It  is  true  that  the  water  gauge  was  "liable 
to  explode,"  but  an  explosion  was  not  so  Im- 
minent as  to  require  that  Horton  should  quit 
the  service  of  defendant,  when  he  had  been 
promised  that  the  glass  gauge  would  be  re- 
paired. A  prudent  man  would  probably  take 
such  a  risk,  and  It  was  for  the  Jury  to  say 
whether  he  would.  He  did  not  continue  his 
work  for  any  unreasonable  length  of  time, 
but  only  for  a  very  short  time,  and  the  ques- 
tion of  assumption  of  risk  or  contributory 
negligence  was  eminently  a  proper  one  for 
the  Jury.  Kor  can  it  be  said  tbat  plaintiff's 
failure  to  use  the  three  gauge  cocks  on  the 
head  of  the  boiler  was  negligence,  as  matter 
of  law.  He  testified  that  they  could  be  used, 
and  sometimes  were  used,  for  the  purpose  of 
gauging  the  quantity  of  water  in  the  boiler 
or  to  ascertain  its  level,  but  that  they  are 
not  altogether  reliable  or  accurate,  for  he 
said  that  they  would  gauge  somewhere  near 
the  quantity  of  water,  but  will  not  give  the 
perfect  level.  He  stated  that  an  engine  can 
be  run  wlUiout  a  water  glass  and  with  gauge 
cocks,  if  the  latter  will  stay  open,  but  that 
they  are  liable  to  become  clogged  and  are 
easily  stopped  up  by  mud  or  sediment  from 
the  water.    To  give  his  language: 

"Yes,  you  can  operate  an  engine  without  a 
water  gauge,  and  with  the  gauge  cocks,  bnt 
not  as  well.  Tou  cannot  keep  these  cocks  open. 
Tbey  are  liable  to  stop  up,  but  a  water  glass 
has  got  so  much  bigger  opening  here  tlian  the 
gauge  cock.    They  are  the  safest  thing  at  all. 


as  they  do  not  stop  up  like  gange  eoeka.  Ilk* 
all  of  the  gauge  cocks  I  have  seen." 

He  further  stated  that  the  mud  could  not 
be  blown  out  if  the  gauge  cocks  are  packed 
with  it  He  said  much  more  in  regard  to 
this  feature  of  the  case,  but  the  above  ref- 
erences to  his  testimony  are  sufficient  to 
demonstrate  that  the  case  was  one  for  the 
Jury  on  the  question  of  assumption  of  risk 
or  contributory  negligence. 

A  motion  to  nonsuit,  or  a  request  for  a  per- 
emptory Instruction  to  find  for  the  defend- 
ant requires  that  the  evidence  should  re- 
ceive the  most  favorable  construction  for  the 
plaintiff,  and,  under  our  rule,  the  evidence 
only  that  sustains'  his  cause  of  action  should 
be  considered,  because  the  Jury  might  adopt 
It  and  reject  all  the  unfavorable  testimony. 

"It  is  well  settled  that  on  a  motion  to  non- 
suit or  to  dismiss  under  the  statute,  which  is 
like  a  demurrer  to  evidence,  the  court  is  not 
permitted  to  pass  upon  the  weight  of  the  evi- 
dence, but  the  evidence  must  be  accepted  as 
true  and  construed  in  the  light  most  &tvorable 
to  the  plaintiS,  and  every  fact  which  it  tends 
to  prove  must  be  taken  as  established,  as  the 
jury,  if  the  case  had  been  submitted  to  them, 
might  have  found  those  facts  upon  the  testi- 
mony." Brittain  v.  Westhall,  135  N.  O.  492, 
47  S.  E.  616,  citing  Purnell  v.  Railroad  Co., 
122  N.  C.  S.S2,  29  a  B.  953;  Hopkms  ▼.  EaU- 
road  Co.,  131  N.  O.  463,  42  S.  B.  902. 

More  recent  cases,  affirming  the  principle, 
are  Freeman  v.  Brown,  161  N.  G  111,  66  S. 
E.  743 ;  Morton  y.  Lumber  Ca,  162  N.  C.  54, 
67  S.  E.  67 ;  Johnson  v.  Railroad  Co.,  163  N. 
0.  431,  79  S.  E.  690;  Lloyd  v.  Railroad  Go, 
166  N.  O.  24,  81  S.  B.  1003;  Trust  Ca  ▼. 
Bank,  166  N.  C.  112,  81  S.  E.  1074.  The  role 
of  the  federal  courts,  as  to  the  right  of  the 
Judge  to  suggest  what  the  verdict  should  be, 
does  not  apply  to  a  case  tried  in  the  state 
court  even  where  the  cause  of  action  is  giv- 
en by  a  federal  statute  like  the  Ehnployera' 
Liability  Act  (Act  April  22,  1908,  c.  149,  35 
Stat  65  [U.  S.  Comp.  St  1913,  S§  6657-8665]). 
The  power  to  advise  the  Jury  as  to  their  ver- 
dict is  not  equivalent  to  the  right  to  direct 
a  verdict  or  to  nonsuit,  or  to  dismiss  the  ac- 
tion. Congress,  having  conferred  concurrent 
Jnrisdictlon  on  the  state  courts  in  such  cases, 
did  not  undertake.  It  It  had  the  power  to  do 
so,  to  regulate  the  procedure  and  practice  in 
those  courts.  The  plalntill  might  elect  to  sue 
in  the  state  court  and,  if  he  did  so  elect  it 
was,  of  course.  Intended  tbat  the  suit  should 
be  tried  according  to  the  local  practice  and 
procedure.  Fleming  t.  Railroad  Co.,  160  N. 
0.  196,  76  S.  E.  212.  It  would  be  anomalous 
to  try  a  case  in  the  state  court  according  to 
a  procedure  foreign  to  its  Jurisdiction.  We 
take  it  therefore  that,  on  motion  to  nonsuit 
the  evidence,  with  reference  to  its  probative 
force  and  Its  construction,  must  be  consider- 
ed with  due  regard  to  our  practice,  as  it  re- 
lates to  the  remedy.  Florida  t.  Anderson, 
91  U.  S.  667,  23  L.  Ed.  290.  And  this  is  clear- 
ly so  where  there  is  no  rule  on  the  same  sub- 
ject prescribed  by  act  of  Congress  creating 
the  right,  or  where  the  state  rule  does  not 
conflict  with  any  such  law.    Re  Fisk,  113 
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U.  S.  713,  5  Sup,  est  724,  28  I*  Bfl.  U17.  The 
same  la  the  rule  a?  to  evidence  (Ryan  v. 
Bindley,  X  WaU.  66,  17  L.  Ed.  659),  as  to  a 
discontinuance  (Coffee  v.  Planters'  Bank,  13 
How..  183,  14  L.  Ed.  105),  as  to  what  Is  a 
material  yarlanee  (L.  &  L.  &  G.  Insurance 
Co.  V.  Gunther,  116  U.  S.  113,  6  Sup.  Ct  306, 
20  It.  Ed.  575),  and,  of  course,  as  to  the  con- 
struction of  pleadings  upon  the  question  of 
their  sufficiency  (Chouteau  v.  Gibson,  111  U. 
S.  200,  4  Sup.  a.  340,  28  L-Ed.  400).  Many 
other  examples  might  be  stated,  which  would 
Illustrate  to  what  a  great  extent  the  highest 
federal  court  has  gone  in  conforming  the 
practice,  pleadings,  forms,  and  modes  of  pro- 
ceedings, as  near  as  may  be,  to  those  of  the 
state  courts,  both  under  the  federal  statutes 
and  under  the  general  rule  applicable  to 
such  questions.  If  therefore  we  follow  this 
rule  of  procedure,  the  court  cannot,  under 
onr  decisions,  consider  the  testimony  of  Da- 
vid Campbell,  the  defendant's  witness,  or  any 
other  part  of  the  testimony  offered  in  its  be- 
half, when  passing  upon  the  motion  for  a 
nonsuit,  except  in  so  far  as  such  testimony 
favors,  or  tends  to  establish,  the  plaintiff's 
right  to  recover,  and  this  rule  applies  also  to 
defendant's  request  for  a  special  instruction 
to  the  effect  that.  If  the  Jury  believed  the 
evidence,  they  should  answer  the  issue  as  to 
assumption  of  risk  in  the  affirmative. 

But,  even  if  the  practice  and  procedure  of 
the  federal  courts  is  applicable,  there  Is 
ample  evidence,  as  the  record  shows,  to  re- 
quire the  submission  of  the  case  to  the  jury, 
as  it  will  appear  by  reading  the  testimony 
that  the  choice  between  a  safe  method  of 
running  his  engine  and  a  dangerous  one  was 
not  left  to  the  plaintiff.  Both  methods  were 
dangerous,  liie  glass  water  gauge  was  safer. 
In  one  respect,  than  the  gauge  cocks,  be- 
cause it  recorded  the  height  pf  the  water  in 
the  boiler  more  accurately  and  was  more 
likely  to  prevent  an  explosion  of  the  boiler, 
whUe  it  presented  an  element  of  danger  It- 
self because  of  the  absence  of  the  guard 
glass,  and  the  gauge  cocks  were  dangerous 
because  they  did  not  gauge  the  quantity  of 
water  in  the  boiler  with  accuracy,  and,  hav- 
ing a  small  tube  and  being  of  a  different  con- 
struction, they  were  liable  to  be  stopped 
np  by  mud  and  sediment  in  the  water.  The 
Jury  only  could  decide  what  a  man  of  ordi- 
nary prudence  would  have  done  in  the  cir- 
cumstances. Whether  plaintiff  reported  the 
defect  in  the  water  gauge  and  was  told  that 
it  would  be  repaired  was  certainly  a  question 
for  the  Jury  to  decide,  in  the  conflict  of  tes- 
timony. Some  extracts  from  the  testimony 
will.  I  think,  fully  sustain  these  views: 

The  plaintiff,  Jas.  T.  Horton,  testified: 

"I  told  Powie  Matthews  that  the  guard  glaas 
was  gone,  and  asked  him  if  he  had  any  of  them. 
He  was  the  day  roundhouse  foteman,  and  be 
said,  no,  they  did  not  have  tmy  here.  I  told 
him  the  friiard  glass  to  the  water  glass  was  gone, 
and  be  said  they  did  not  have  any  and  did  not 
keep  them  in  stock,  and  they  were  In  Ports- 
month,  bat  he  would  send  to  Portsmouth  and 


get  one.  He  said,  Ton  wQI  hftTS  to  mn  her 
like  she  is.'" 

Powatan  Matthews  testified: 

"I  was  asked  the  question  as  to  whether  Mr. 
Horton  reported  the  absence  of  that  glass,  and 
said,  'I  do  not  remember,'  and  I  do  not.  That 
is  as  far  as  I  go  and  is  as  far  as  I  know.  I 
do  not  remember.    I  do  not  deny  it." 

Edgar  W.  Barbee  testified: 

"As  to  the  duty  of  an  engineer  in  respect  to 
obtaining  a  guard  glass  or  flag  or  torpedoes, 
fuses  or  any  thing,  of  that  nature,  or  oil  cans, 
from  the  storeroom,  I  would  teli  the  foreman 
I  did  not  have  it  It  was  enstomary  to  send 
the  fireman  for  it  The  requisition  would  come 
from  the  foreman.  The  foreman  would  send 
the  article  to  me.  I  would  put  It  in  myself. 
Yon  would  drop  it  in  just  like  yon  put  a  quar- 
ter in  a  slot  machine.  •  •  •  Yes,  they  do 
pay  attention  to  verbal  requests.  Yes,  you 
can  that  way,  send  your  fireman  and  get  a 
guard  glass  if  they  liave  them  in  stock." 

J.  A.  Massey  testified: 

"I  had  charge  of  the  storeroom.  *  *  •  I 
know  who  applied  for  them  (guard  glasses) ;  the 
engineers  did.  They  would  apply  to  the  master 
mechanic,  general  foreman,  or  the  foreman. 
The  glass  in  the  Bnckner  glass  was  a  supply. 
I  did  not  have  any  Buckner  water  guard  glass- 
es in  stock  down  there  on  August  4,  1910.  I 
did  not  have  any  between  July  27th  and  Au- 
gust the  4th.  •  •  •  If  the  engineer  wanted 
a  lamp,  or  fiag,  or  a  torch,  or  torpedoes,  or  a 
piece  'of  glass  to  drop  into  one  of  these  guards, 
be  would  report  it  to  the  master  mechanic  or 
the  general  foreman,  or  the  foreman,  and  ask 
him  for  a  requisition  for  whatever  article  he 
wanted  and  bring  that  requisition  to  the  store- 
room, and  he  would  get  that  directly,  and  not 
through  the  written  report  of  the  engineer  for 
repairs." 

This  evidence  shows  that  defendant  had 
notice  that  the  guard  glass  was  missing,  that 
plaintiff  had  exercised  care  and  diligence  in 
restoring  it,  and  that  he  had  complied  with 
the  rules  of  the  company.  The  plaintiff  tes- 
tified: 

"I  did  not  say  with  pressure  on  that  tube  in 
the  glass  case  that  the  water  glass  is  liable  to 
explode  at  any  time.  No,  that  is  not  so.  I 
have  run  those  a  year  without  their  exploding. 

•  •  •  No,  I  did  not  know  if  it  did  explode 
without  the  guard  glass  that  it  would  be  liable 
to  hurt  the  engineer,  as  I  have  seen  lots  of 
them    explode    without   hurting    the    engineer. 

•  •  •  Yes,  you  can  operate  an  engine  with- 
out a  water  eauge,  with  water  cocks,  but  not 
as  well,  as  you  cannot  keep  these  cocks  open. 
They  are  liable  to  stop  up.  But  a  water  glass 
has  got  so  much  bigger  opening  here  than  the 
gauge  cock.  They  are  the  safest  things  at  all, 
as  they  do  not  stop  up  hke  the  gauge  coclu, 
like  all  of  the  gauge  cocks  I  have  seen.  •  •  ♦ 
I  did  not  attempt  to  cut  it  off.  I  needed  it 
I  did  not  attempt  to  run  my  engine  without  it" 

Ernest  Horton,  on  this  point,  testified: 
"It  may  last  a  day,  a  week,  a  month,  or  a 
year,   and   it   may   last  an    hour,    or   shorter. 

•  •  •  Q.  Would  it  be  the  proper  thing,  in 
the  event  there  was  no  guard  glass  on  the  wa- 
ter gauge,  to  shut  off  the  water  glass  and  run 
the  engine  with  a  gauge  cock?  A.  The  proper 
way,  in  my  opinion,  would  be  to  mn  with  the 
water  glass  turned  on.  •  •  *  Q.  What  is  the 
proper  and  safe  thing  to  do?  A.  The  proper 
way,  in  my  opinion,  would  be  to  run  with  the 
water  glass  turned  on.  •  ♦  •  I  have  not  had 
one  (gauge  glass)  to  explode  with  n.e  in  the 
last  year  to  my  knowledge.  *  *  *  In  case 
it  does  not  leak,  I  do  not  shut  it  off." 
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Edgar  W.  Barbee,  witness  for  defendant, 
testified: 

"Tes,  it  is  true  tliat  engineers  on  the  Sea- 
board run  their  engines  out  with  the  water 
glass,  without  cutting  it  off,  with  the  guard 
glass  missing,  prior  to  the  time  Mr.  Horton 
was  injured." 

From  this,  and  much  testimony  of  the  same 
character,'  It  is  apparent  that  not  only  one, 
tut  many,  trips  might  be  safely  made  with 
a  water  gauge  unprotected  by  a  guard  glass 
or  shield.  A  pregnant  circumstance,  which 
was  In  evidence  and  for  the  Jury's  consid- 
eration, was  the  fact  that  the  fireman,  W.  S. 
Benton,  a  witness  Introduced  by  the  defend- 
ant, testified  that  he  knew  that  the  guard 
glass  was  broken,  that  In  fact  be  was  the 
man  who  broke  it,  as  he  started  out  on  the 
first  trip  with  the  plaintiff,  and  that  he  did 
not  call  It  to  his  attention,  and  that  he  sat 
directly  In  front  of  the  water  gauge  during 
the  entire  trip  to  Aberdeen  and  the  return 
trip  from  Aberdeen  to  Raleigh ;  that  he  made 
the  second  trip,  also,  and  likewise  faced  the 
same  unprotected  water  gauge,  and  did  It 
again  upon  the  return  trip;  that  he  made 
the  third  trip  from  Raleigh  to  Aberdeen,  and 
again  faced  the  unprotected  water  glass; 
that  this  explosion  and  injury  to  the  plain- 
tiff occurred  on  the  return  from  the  third 
trip  to  Aberdeen ;  and  that  he  did  all  of  this 
without  thinking  of  being  hurt 

These  quotations  from  the  testimony  are 
juade  at  random.  A  careful  examination  of 
it  will  disclose  that  there  was  a  conflict  of 
testimony  upon  the  material  issues  which,  of 
course,  taKes  the  case  to  the  Jury. 

BROWN,  J.  (dissenting).  I  am  unable  to 
agree  with  the  conclusion  reached  by  the 
court  in  this  case.  The  decision  of  the  Unit- 
ed States  Supreme  Court  leaves  it  open  to 
us  to  say  whether  the  plaintiff,  as  a  master 
of  law,  assumed  the  risk  of  injury  from  the 
defective  water  glass.  That  question  was 
not  passed  upon,  and  If  It  had  been,  upon  the 
facts  as  then  presented,  that  would  not  pre- 
vent a  consideration  of  the  question  upon 
this  appeal  when  the  facts  showing  assump- 
tion of  risk  are  much  stronger. 

The  United  States  Supreme  Oourt  reversed 
our  Judgment  and  remanded  the  cause  for 
further  proceedings  not  inconsistent  with 
their  opinion.  Mr.  Justice  Pitney  states  the 
law  of  this  case  as  follows: 

"When  the  employ^  does  know  of  the  de- 
fect, and  appreciates  the  risk  that  is  attribu- 
table to  it,  then  if  he  continues  in  the  employ- 
ment, without  objection,  or  without  obtaining 
from  the  employer  or  liis  representative  an  as- 
surance that  the  defect  will  be  remedied,  the 
employ^  assumes  the  risk,  even  though  it  arise 
out  of  the  master's  breacii  of  duty.  If,  howev- 
er, there  be  a  promise  of  reparation,  then  dur- 
ing such  time  as  may  be  reasonably  required 
for  its  performance,  or  until  the  particular 
time,  specified  for  its  performance,  the  employe, 
reljring  upon  the  promise,  does  not  assume  the 
risk  unless  at  least  the  danger  be  so  imminent 
that  no  ordinarily  prudent  man  under  the  cir- 
comstances   would    rely   upon   such    promise." 


Seaboard  Air  Line  Railway  v.  Horton,  233  V. 
8.  492,  84  Sup.  Ct.  635,  5S  L.  Ed.  1062. 

Applying  this  rule  to  the  undisputed  evi- 
dence, I  am  of  opinion  that  the  pilalntlff  as- 
sumed the  risk  of  injury  and  is  not  entitled 
to  recover. 

Plaintiff  was  operating  an  engine  equipped 
with  a  Buekner  water  glass,  which  is  so  con- 
structed that  a  thick  guard  glass  is  placed 
.over  the  front  of  the '  water  glass  to  protect 
the  engineer  from  injury  in  the  event  the 
Inner  glass  should  explode.  The  engine  was 
also  equipped  with  another  method  of  deter- 
mining the  amount  of  water  in  the  boiler: 
that  is,  by  means  of  gauge  cocks  placed  on 
the  head  of  the  boiler.  Plaintiff  made  the 
first  trip  from  Raleigh  to  Aberdeen  on  July 
27th,  returning  In  the  evening  of  July  28th, 
and  he  was  returning  from  the  third  trip  to 
Aberdeen  when  he  sustained  the  injury  to  his 
eye  by  the  explosion  of  the  water  £;las8,  on 
August  4th.  It  required  two  days  to  make 
the  round  trip. 

On  the  morning  plaintiff  was  called  to  take 
this  engine  for  the  first  trip  to  Aberdeen,  he 
noticed  before  leaving  Raleigh  that  there 
was  no  shield  or  guard  on  the  water  glass. 
Without  making  complaint  of  the  condition 
of  the  glass,  plaintiff  made  the  trip  to  Aber- 
deen and  return.  Upon  his  arrival  in  Ra- 
leigh at  the  end  of  his  round  trip,  he  made  a 
written  report  of  the  condition  of  his  engine 
upon  forms  provided  for  that  purpose,  and, 
In  accordance  with  the  defendant's  require- 
ments, he  placed  the  report  on  file  in  the 
roundhouse,  or  put  it  In  a  box  there  for  that 
purpose.  This,  according  to  the  plaintiff's 
evidence,  was  the  way  provided  by  the  com- 
pany for  procuring  repairs.  Plaintiff,  and  a 
number  of  defendant's  witnesses,  said  that 
these  work  reports  were  required  to  be  in 
writing;  that  they  were  filed  and  distributed 
among  the  workmen  for  the  purpose  of  mak- 
ing the  required  repairs.  It  appears  in  evi- 
dence that  plaintiff  made  a  written  report  on 
this  engine  at  the  return  of  each  round  trip, 
and  noted  every  defect  In  his  engine  except 
the  absence  of  the  guard  glass.  On  August 
4th,  while  engaged  in  shifting  cars  at  Apex. 
N.  C,  the  water  glass  exploded  and  injured 
his  eye.  Immediately  after  the  explosion 
plaintiff  cut  off  the  gauge  glass  at  top  and 
bottom,  and  the  engine  was  operated  to 
Raleigh  with  the  gauge  cocks  as  the  means 
of  determining  the  amount  of  water  in  the 
boiler. 

The  guard  glass  referred  to  as  part  of  the 
Buekner  equipment  is  a  thick  piece  of  glass 
one  or  two  Inches  wide,  and  eight  or  nine 
Inches  long,  with  a  thickness  of  about  one- 
half  of  an  inch.  Plaintiff  testified  that  the 
piece  of  glass  In  front  of  the  tube  Is  to  pre- 
vent the  fiying  glass  from  hitting  the  engi- 
neer in  case  the  Inner  tube  should  burst; 
that  the  Insertion  of  this  glass  will  prevent 
flying  glass  from  striking  the  engineer  or 
other  persons  in  the  cab  if  the  tube  explodes. 
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In  answer  t»  qnestlons  on  cross-exaxalnation, 
plaintiff  teetlfled: 

"Yes,  it  is  dangerous  to  run  it  (the  engine) 
without  a  ^ard  glass.  You  see  the  tube  might 
explode.  The  guard  glass  is  pat  there  to  pre- 
\ent  the  explosion  of  the  inner  tube  injuring 
the  engineer.  The  purpose  of  the  guard  glass 
is  to  make  it  safe  for  the  engineer  to  operate 
his  engine  with  the  Backner  water  gauge." 

Plaintiff  further  testified  that  at  the  time 
of  the  accident  the  steam  pressure  in  the  un- 
protected glass  tube  In  the  Backner  gauge 
was  200  pounds,  and  that  it  was  liable  to  ex- 
plode at  any  time.    He  said: 

"I  knew  that  with  that  guard  glass  out  that 
the  tube  was  liable  to  explode  with  the  200 
pounds  pressure  on  it.  I  knew  that  it  was  lia- 
ble to  explode,  bat  I  could  not  tell  when." 

At  the  time  of  his  Injury,  plaintiff  was  sit-' 
ting  on  the  left-hand  side  of  the  cab,  facing 
the  glass,  which  was  within  a  few  feet  of 
bis  face.    He  said: 

"I  was  going  to  cross  over  on  the  fireman's 
side  to  see  the  conductor,  whether  be  was  ready 
to  couple  upj  and  that  put  me  directi^r  facing 
the  glass,  with  my  eye  directly  opposite  that 
alif'^ 

And  while  in  this  position  the  explosion 
occurred.  Plaintiff  gave  an  estimate  of  the 
dimensions  of  the  inner  tube  as  follows: 

"Twelve  or  fourteen  inches  long  and  about 
three-eighths  of  an  inch  thick,  and  one-half 
inch  in  diameter." 

Plaintiff  described  the  method  of  gauging 
the  water  in  the  boiler  by  the  three  gauge 
cocks,  and  said  that  Benton,  his  fireman, 
brought  the  engine  in  from  Apex  to  Raleigh 
using  the  gauge  cocks  to  tell  bow  much  water 
he  had  In  the  boiler.  This  was  immediately 
after  the  accident  He  said  that  he  did  not 
cut  out  the  water  gauge  and  use  the  gauge 
cocks  on  any  of  the  three  trips  he  made  with 
this  engine ;  that  he  did  not  attempt  to  run 
the  engine  vrithout  the  water  gauge  glass.  On 
a  former  occasion  a  water  glass  exploded  and 
injured  plaintiff's  eye,  while  he  was  employ- 
ed on  one  of  defendant's  engines. 

Ernest  Horton,  plaintiff's  witness,  testified: 
"The  water  glass  and  gauge  cocks  are  right 
upon  the  bead  of  the  boiler,  right  at  hand,  and 
be  has  to  use  them  in  running  his  engine,  not 
constantly  though.  They  are  there  all  the  time 
for  his  nse.  tsy  turning  those  three  gauge 
cocks  you  can  gauge  somewhere  near  about  the 
water  in  Gie  boiler,  but  you  cannot  tell  the 
perfect  level.  The  guard  glass  on  the  Buckner 
water  gauge  is  to  prevent  the  glass  from  spat- 
tering in  your  face  when  the  inner  tube  bursts 
that  comes  out  with  the  water  and  steam. 
This  glass  is  put  in  there  to  prevent  the  glass 
from  spattering  out  in  case  that  glass  bursts." 

Dave  Campbell,  an  engineer  of  10  years' 
experience,  testified  that  an  engineer  can  op- 
erate an  engine  in  safety  by  the  use  of  the 
gauge  oocks ;  that,  if  his  water  glass  guard 
is  misslQg,  it  would  be  his  duty  to  cut  out 
tbe  glass  and  use  the  gauge  cocks.    He  said: 

"It  is  very  dangerous  to  use  the  Buckner  wa- 
ter gauge  without  the  guard  glass,  because  it 
has  a  tendency  to  throw  the  glass  in  a  cer- 
tain direction  if  it  explodes.  That  glass  tube 
<m  the  Buckner .  water  gauge  is  liable  to  ex- 


plode.    I  have  shut  off  the  water  gauge  and 
run  on  the  gauge  cocks  many  a  time." 

Lewis  Archer  testified  for  the  defendant 
that  he  has  been  In  the  railroad  business 
since  1882;  that  he  is  familiar  with  the 
construction  and  operation  of  the  Buckner 
water  glass. 

"It  is  a  safe  water  glass  with  the  guard  glass 
in  place.  With  the  guard  glass  out  of  place,  it 
is  one  of  the  most  dangerous  things  you  could 
have  on  an  engine,  on  account  of  that  slot; 
when  tbe  glass  breaks,  it  throws  the  glass  out 
of  that  one  place.  You  can  operate  an  engine 
without  a  water  gauge  with  safety,  by  using 
the  gauge  cocks.  I  consider  that  the  safest 
plan  of  operation." 

In  my  opinion  tbe  only  conclusion  to  be 
drawn  from  this  evidence  is  that  no  man  of 
ordinary  prudence  would  have  continued  to 
work  in  the  face  of  so  great  and  so  imminent 
a  danger.  The  defendant  moved  for  judg- 
ment of  nonsuit  at  the  conclusion  of  the  ev- 
idence, and  requested  the  court  to  Instruct 
tbe  jury  that  if  they  believed  the  evidence 
they  would  answer  the  issue  of  assumption 
of  risk,  "Yes."  This  has  tbe  effect  of  a  re- 
quest to  withdraw  the  case  from  tbe  jury. 

It  is  said  to  be  well  settled  by  the  Supreme 
Court  of  tbe  United  States  that  it  is  the  du- 
ty of  the  trial  court  to  withdraw  a  case  from 
the  jury  where  tbe  evidence  is  undisputed, 
or  is  so  conclusive  that  the  court,  in  the  ex- 
ercise of  its  discretion,  must  set  aside  a 
verdict  returned  in  opposition  to  it.  Randall 
v.  Railroad,  109  U.  S.  478,  3  Sup.  Ct  322,  27 
L.  Ed.  1003 ;  Railroad  v.  Converse,  139  U. 
S."  469,  11  Sup.  Ct  569,  35  L.  Ed.  213.  This 
rule  has  been  applied  by  the  court  in  an  ac- 
tion involving  tbe  defense  of  assumption  of 
risk,  where  it  appeared  from  plaintiff's  evi- 
dence that  he  assumed  the  risk.  Butler  v. 
k^azee,  211  U.  S.  459,  29  Sup.  Ct  136,  53  L. 
Ed.  281. 

In  the  case  of  District  of  Columbia  v.  Mc- 
EUlgott,  117  U.  S.  622,  6  Sup.  Ct  884,  29  L. 
Ed.  946,  the  Dnited  States  Supreme  Court 
has  applied  the  doctrine  which,  in  my  Judg- 
ment, sustains  the  defendant's  right  to  an 
Instruction  that  plaintiff  assumed  the  risk 
of  injury.  In  that  case  the  plaintiff,  who 
was  In  the  employ  of  tbe  district,  was  injur- 
ed while  at  work  on  a  bank  of  gravel.  The 
evidence  tended  to  show  that  be  discovered 
that  there  was  danger  of  the  bank  caving  in, 
and  went  to  the  supervisor  for  more  men  to 
do  tbe  work,  and  for  one  man  to  watch  tbe 
bank,  and  that  he  received  the  information 
that  such  assistance  would  be  sent.  Before 
the  assistance  arrived,  the  bank  caved  in, 
causing  his  injury.    The  court  said: 

"Assuming  that  the  District  might  be  re- 
sponsible under  some  circumstances  for  injuries 
resulting  from  the  negligence  of  its  supervisor, 
it  certainly  would  not  be  liable  if  the  danger 
which  the  plaintiff  apprehended  from  the  bc- 
g^ning  was  so  •  *  *  manifest  as  to  pre- 
vent a  reasonably  prudent  man  from  risking  it 
upon  a  promise  or  assurance  by  the  proper  au- 
thority that   the  cause  from  which   the  peril 
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arose  would  be  removed.  *  *  *  If  he  failed 
to  exercise  such  care,  if  he  exposed  bimsdf  to 
dangers  that  were  so  threateniag  or  obrions  as 
likel};  to  cause  injury  at  any  moment,  he  would, 
Dotwithstanding  any  promises  or  assurances  of 
the  District  supervisor  of  the  character  alleged, 
be  guilty  of  such  contributory  negligence  as 
would  defeat  his  claim  for  injuries  so  received." 
Roccia  V.  Coal  Co.,  121  Fed.  451,  57  C.  C.  A. 
567 ;  Attleton  v.  Mfg.  Co..  5  Ga.  App.  779,  63 
S.  R.  918;  Railroad  v.  Watson,  114  Ind.  20, 
14  N.  K.  721,  15  N.  E.  824,  5  An).  St  Bep.  57& 

In  Alteriac  r.  Coal  Co.,  161  Ala.  435,  49 
South.  867,  it  Is  held  that: 

"Where  a  niiner  of  many  years'  experience 
saw  a  pot  or  bell-shaped  rock  in  the  roof  of  a 
mine,  and  knew  that  it  was  more  or  less  dis- 
connected and  liable  to  fall  without  warning 
at  any  moment,  and  after  telling  his  superior 
of  it,  and  that  ne  would  not  work  without  tim- 
bers, but  who  returned  to  the  work  under  the 
pot  or  bell-shaped  rock  on  being  told  to  do  so, 
and  on  the  promise  that  the  timber  would  be 
sent  at  once,  assumed  the  risk  incident  to  his 
return  and  work  thereunder." 

In  Erdman  t.  Steel  Co.,  95  Wis.  6,  69  N. 
W.  993,  60  Am.  St.  Rep.  66,  the  Wisconsin 
Supreme  Court  holds  that  an  experienced 
servant  cannot  recover  U  he  continues,  even 
for  an  hour  or  two,  to  encounter  the  obvious 
and  immediate  danger  of  using  a  cracked 
saw  to  cut  steel  plates. 

In  the  case  of  McAndrews  v.  Railroad,  15 
Mont  290,  39  Pac.  85,  in  which  the  plaintiff 
continued  to  use  a  .defective  hand  car  which 
was  likely  to  jump  the  track  at  any  moment, 
the  Supreme  Court  of  Montana  says: 

"If  the  machinery  is  not  only  defective,  but 
so  obviously  dangerous  that  no  ordinarily  pru- 
dent man  would  assume  the  risk  of  using  it,  and 
the  employe  does  use  it,  knowing;  its  absolutely 
and  obviously  dangerous  condition,  and  the 
dangers  of  using  it,  the  master  is  not  liable, 
notwithstanding  the  promise  to  remedy  the  de- 
fect" 

These  cases  illustrate  the  rule  that  after 
promise  to  repair  the  workman  assumes  the 
risk  If  the  danger  is  such  that  a  prudent 
man  would  not  continue  to  work  in  the  face 
of  it  That  the  danger  in  this  case  is  of  that 
character  appears  to  me  to  require  no  ar- 
gument. 

I  am  of  opinion,  also,  that  defendant's  re- 
quest for  instruction  that  plaintiff  was  guilty 
of  contributory  negligence  should  have  been 
given.  This  is  a  question  of  law  when  the 
facts  are  undisputed.  Strickland  v.  Rail- 
road, 150  N.  &  4,  63  S.  E.  161 ;  Aerkfetz  v. 
Humphreys,  145  U.  S.  418,  12  Sup.  Ct  835, 
36  U  Ed.  758.  Plaintiff  used  the  defective 
water  glass  when  he  had  at  band  a  safe 
way  to  operate  his  engine ;  that  is,  with  the 
gauge  cocks.  This  was  contributory  negli- 
gence. Covington  v.  Furniture  Co.,  138  N. 
C.  374,  50  S.  E.  761 ;  ^VhItson  v.  Wrenn,  134 
N.  C.  86,  46  S.  E.  17. 

There  are  other  exceptions  in  the  record, 
which  are  discussed  in  defendant's  brief, 
raising  Important  questions,  but  which  I  will 
not  discuss.  What  I  have  written  presents 
my  views  upon  the  main  questions. 


(U»  N.  0.  Ut) 

COXE  et  aL  t.  CARSON  et  aL    (No.  483.) 

(Supreme  Court  of  North  Carolina.     May  1^ 
1916.) 

1.  Trusts  ®=»336— Enfobckmbnt— Evid;esce. 

The  trust  created  by  a  deed  conveying  min- 
ing properties,  subject  to  a  trust  to  develop  and 
improve  the  properties  and  receive  the  profits 
thereof  and  reconvey  to  the  grantor  on  receiving 
from  the  profits  the  amount  paid  out  is  not 
enforceable  by  the  grantor,  in  the  absence  of 
evidence  that  the  profits  are  sufficient  to  repay 
the  amount  paid  by  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Tmata,  Cent 
Dig.  i  497;   Dec.  Dig.  «=336.] 

2.  Tbusts    9=>365—Erfobckmbmt— Laches. 

A  grantee  in  a  deed  conveying  mining  prop- 
erties, subject  to  a  trust  to  develop  and  im- 
prove the  same  and  receive  the  profits,  and  to 
reconvey  to  the  grantor  on  receiving  sufficient 
profits  to  repay  him  for  the  money  expended, 
conveyed,  two  years  later,  an  undivided  Inter- 
est in  fee  without  any  declaration  of  trust,  and 
13  years  later  he  and  his  grantee  conveyed  the 
entire  land  on  trusts,  one  of  which  provided  for 
an  absolute  sale  to  a  company,  and  the  deed  was 
registered  immediately  after  its  execution,  and 
the  company  took  possession  of  the  property 
thereunder  and  conducted  mining  operations. 
Before  the  second  conveyance  a  reasonable  time 
had  elapsed  to  test  the  mines  to  determine 
whether  they  would  yield  the  contemplated  prof- 
its. Held,  that  delay  of  nearly  SO  years  before 
seeking  to  enforce  the  original  trust  was  laches 
barring  relief,  though  some  of  the  beneficiaries 
wei'e  married  women,  since  by  Act  1880,  c. 
78,.  marriage  ceased  to  be  a  disability  under  the 
statute  of  limitations. 

[Eld.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §§  568-573;    Dec.  Dig.  «=365.] 

3.  Tbusts   ®=>865— ENFOBCEMKirr— Lachks. 

To  prevent  operation  of  laches  in  a  court 
of  equity  to  defeat  enforcement  of  a  trust  the 
trust  must  be  clearly  established,  and  there 
must  be  some  fraijdulent  concealment  by  ^e 
party  affected  by  it  of  the  facta  and  an  ex- 
planation of  the  delay  and  a  showing  of  proper 
diligence. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §;  5G8-573;   Dec.  Dig.  «=>365.] 

4.  MoBTQAOES   <S=s>143— Advbbsk   Possessio:? 

BY    MORTOAOEB. 

Recovery  of  mortgaged  land  by  the  mort- 
gagor is  barred  by  the  10-year  statute  of  lim- 
itations, where  the  mortga.i;ee  and  his  grantees 
remained  in  possession  all  the  time  for  30  years. 
[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {§  281-284;    Dec  Dig.  «=»143.] 

5.  MOBTOAGKS   ^36— ConVETANCES  —  MoBT- 

OAOE  DisTisouisaxD  rsoif  Deed  wite  Dk- 

FEASANOE. 

A  conveyance  of  mining  land  for  a  valu- 
able consideration,  on  the  trust  to  develop  iLa 
mine  and  receive  the  profits,  and  when  repaid 
the  amount  of  the  consideration  and  expensed 
out  of  the  profits,  to  reconvey  to  the  grantor,  ia 
not  in  the  nature  of  a  mortgage,  where  there 
was  no  debt  owing  by  the  vendor  to  the  vendee, 
but  rather  in  the  nature  of  a  defeasible  pur- 
chase. 

[Ed.  Note.— For  otber  cases,  see  Mortgages, 
Cent  Dig.  §  6;    Dec  Dig.  <S=>0.] 

Appeal  from  Sui)erIor  Court,  Burke  Coun- 
ty; Long,  Judge. 

Action  by  T.  C.  Coxe  and  others  against 
Margaret  Carson  and  others.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeal.  Af- 
firmed. 
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This  action  was  brougbt  to  quiet  title  to 
land  onder  the  statute,  aud  to  remove  a 
cloud  from  the  same.  PlalntifTs,  as  belrs  and 
devisees  of  Frank  Coxe,  allege  title  to  the 
land  known  as  the  "Brlndletown  Oold  Mines," 
the  Interest  In  one-half  of  which  was  ac- 
quired by  an  absolute  deed  from  Joseph  O. 
Mills,  Mrs.  Margaret  Carson,  and  Mrs.  Ba- 
cfael  Jj.  Williams  to  the  said  Frank  Coxe, 
dated  December  22,  1880,  the  said  parties 
being  at  that  time  tenants  In  common  of 
said  land.  The  defendants,  Mrs.  Carson  and 
the  helis  of  Mrs.  Wllllama,  allege  In  their 
answer,  and  offered  proof  to  show,  that  the 
deed  to  Frank  Coze  was  taken  by  blm  sub- 
ject to  a  trust — 

"to  develop  and  Improve  the  land  and  to  re- 
ceive the  issues,  rents,  and  proSta  thereof,  and 
when  he  had  received  trom  said  land  the  amount 
of  money  which  he  had  i>aid  ont,  with  interest 
accruing  thereon,  the  property  was  to  be  con- 
veyed to  the  makers  of  said  deed.  And  the  said 
Frank  Coze,  prior  to  the  execution  of  said  deed, 
agreed  that  he  would  take  the  same  and  would 
take  charge  of  said  property,  develop  the  same 
in  the  best  and  most  practicable  way,  c(^ect 
the  issues,  rents,  and  profits  therefrom,  and 
realize  from  said  property  all  that  the  same 
was  capable  of  j^roducing,  and  that  when  the 
sums  of  mimey  paid  out  by  him  should  have  been 
returned  to  him,  he.  would  reconvey  the  prop- 
erty so  conveyed  to  him  by  said  deed  to  the 
said  Rachel  L.  Williams  and  Margaret  C.  Car- 
son, and  that  the  said  Frank  Coze,  during  his 
lifetime,  held  said  property  upon  said  trust  and 
upon  the  agreement  and  understanding  that  his 
executors  would  reconvey  the  same  to  the  said 
Margaret  C.  Carson  and  Kacbel  L.  Williams, 
in  accordance  with  their  interest,  as  hereinbe- 
fore set  forth." 

On  Mardi  28,  1882,  Frank  Coxe  conveyed 
to  Joseph  C.  Mills  an  undivided  five-twelfths 
interest  In  said  land,  and  on  February  21, 
1895,  Frank  Coxe  and  Joseph  0.  Mills  con- 
veyed the  land  to  George  Phlfer  Elrwln  In 
trust  to  secure  the  performance  of  certain 
covenants  entered  into  by  the  Piedmont  Min- 
eral Company,  Limited,  which  company  had 
agreed  to  purchase  the  land  for  the  purpose 
of  mining  the  same  for  gold  and  other  min- 
erals. J.  C.  Mills  and  the  Mineral  Company 
took  possession  of  the  land,  claiming  It  as 
their  own,  the  said  Mills  so  far  as  he  bad  an 
interest  In  the  same,  and  the  possession  was 
afterwards  -  held  adversely  by  Mills,  as  to 
his  Interest  The  Mineral  Company  worked 
the  mines,  but  failed  to  perform  Its  cove- 
nants, and  finally  abandoned  thtir  rights 
under  the  contract.  A  few  acres  of  the  land 
were  conveyed  to  May  Mills  in  severalty,  and 
she  immediately  took  possession  of  the  same 
and  has  kept  possession  thereof  ever  since. 
The  deed  of  Coxe  and  Mills  to  the  Mineral 
Company  was  registered  In  Burke  county  on 
February  21, 1895,  and  the  other  deeds  we^ 
duly  registered  soon  after  they  were  exe- 
cuted. The  plaintiffs  denied  that  any  such 
trust  as  set  up  by  the  defendants  had  ever 
attached  to  their  title,  and  averred  that  they 
were  the,  absolute  and  unconditional  owners 
in  fee  of  the  said  land.'  "It  was  admitted 
that  the  said  Frank  Coxe  and  J.  a  Mills  and 
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other  persons  claiming  under  them  had  been 
in  possession  of  the  said  lands  described  in 
paragraph  3  of  the  complaint  (which  are  the 
lands  in  question),  occupying,  using,  and  re- 
ceiving the  rents  and  profits  therefrom  from 
the  22d  day  of  December,  1880,  up  to  the 
time  of  the  trial.  There  was  also  evidence 
offei-ed  tending  to  show  that  the  property 
described  'in  paragraph  3  of  the  complaint 
was  usually  known  and  referred  to  In  1880 
and  since  that  time  as  the  Brlndletown  Gold 
Mining  property."  The  plaintiffs  also  plead- 
ed the  bar  of  the  statute  of  limitations  in 
every  form,  also  the  presumption  that  all 
equitable  right  or  interest  of  the  defendants 
in  the  land,  if  any  ever  existed,  had  been 
waived  and  abandoned,  and  that  said  al- 
leged equity  had  been  lost  by  their  laches. 
The  court  submitted  Issues  to  the  Jury  and 
directed  them  to  answer  the  second  issue,  as 
to  the  trust,  "No,"  if  they  believed  the  evi- 
dence, and  find  the  facts  to  be  as  testified  to 
by  the  witnesses,  which  the  Jury  did,  and 
from  the  Judgment  entered  upon  the  verdict, 
the  defendants  appealed. 

Martin,  Rollins  &  Wright,  of  Asheville, 
and  Mnngnm  &  Wlolts,  of  Gastonla,  for  ap- 
prilants.  Bourne,  Parker  &  Morrison,  of 
Asheville,  and  Avery  ft  Ervin,  of  Morganton, 
for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above) .  It  is  so  clear  to  us,  at  least,  that  the 
defendant's  cause  of  action  is  barred  upon 
any  one  of  the  three  grounds  we  will  state 
that  it  becomes  unnecessary  to  consider  the 
case  upon  the  instruction  given  to  the  Jury 
as  to  the  second  issue. 

[1]  If  there  was  an  express  trust,  ttie  de- 
fendants cannot  recover  on  their  counter- 
claim, because,  in  the  first  place,  it  was  not 
to  attach  to  the  legal  estate  in  Frank  Coze, 
unless  the  mines  yielded  enough  clear  prof- 
it— 

"in  any  reasonable  term  of  years  to  pay  m« 
[Coze]  back  the  money  I  have  paid  you  [Mrs 
Carson  and  Mrs.  Williamsl  and  Joe  and  what- 
ever else  I  spend  on  it,  with  legal  interest," 

The  amount  paid  by  Frank  Coxe  to  the 
three,  Mrs.  Carson,  Mrs.  WUllams,  and  Jos- 
eph G.  Mills,  was  ^,000  on  December,  1880. 
There  is  no  legal  evidence  that  the  mines 
yielded  such  a  profit  within  a  reasonable 
number  of  years  after  the  said  date,  but 
wliat  evidence  there  is  on  that  question,  un 
satisfactory,  indefinite,  and  uncertain  as  it 
is  In  any  view,  tends  to  show  that  no  such 
profit  was  realized.  No  court  would  allow  a 
verdict,  finding  that  there  was  a  sufiSdent 
profit,  to  stand  upon  any  such  testimony. 
It  would  be  bare  conjecture  and  speculation. 
Byrd  V.  Express  Co.,  138  N.  C.  273.  61  8.  E. 
851;  Foy  v.  Lumber  Co.,  152  N.  C.  698,  68 
S.  B.  6.  The  profits  from  these  mines,  up  to 
this  date,  so  far  as  the  case  shows,  would 
not  be  suffldent  to  pay  the  principal  and 
accrued  interest  which  would  be  $21,000  oi 
more,  even  if  we  can  assume  that  all  the 
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gold  referred  to  In  the  testimony  was  taken 
from  these  lands,  and  this  does  not  take  into 
account  the  cost  and  expense  of  machinery 
and  operation,  or  other  Incidental  expendi- 
tures. 

[2]  But,  upon  another  ground,  the  defend- 
ants must  fall,  even  If  the  trust  originally 
was  an  express  one.  The  evidence  shows 
that  In  March,  1882,  Frank  Coxe  sold  a  five- 
twelfths  undivided  Interest  in  the  land  to  Jos- 
eph C.  Mills,  and  conveyed  to  him  a  fee 
simple  absolute,  or  without  «uiy  declaration 
of  trust,  and  Joseph  C.  Mills  took  possession 
of  the  land  under  his  deed,  and  in  1895  he 
and  Frank  Coxe  united  In  a  deed  to  George 
Phlfer  Erwin,  by  which  they  conveyed  to 
him  the  entire  land  upon  the  trusts  specified, 
one  of  which  provided  for  an  absolute  sale 
of  the  lands  to  the  Piedmont  Mineral  Com- 
pany. This  deed  was  registered  in  February, 
1895,  Just  after  it  was  executed,  and  the  Min- 
eral Company  took  possession  of  the  prop- 
erty thereunder  and  conducted  mining  op- 
erations thereon.  These  were  clearly  repudi- 
ations of  the  trust,  If  any  such  existed,  and 
the  statute  of  limitations  commenced  to  run 
from  the  time  that  the  alleged  trustee  had 
placed  himself  In  this  hostile  attitude  to- 
wards the  beneficiaries  of  the  trust  A  rea- 
sonable time  had  then  elapsed,  that  is,  in 
1895,  to  thoroughly  test  the  mines  for  the 
purpose  of  determining  whether  they  would 
yield  the  contemplated  profits.  The  evidence 
shows  that  so  much  time  was  not  required 
for  that  purpose.  By  act  of  1899,  chapter  78, 
marriage  ceased  to  be  a  disability  under  the 
statute  of  limitations,  and  married  women 
ure  no  longer  exempted  from  its  operation  by 
reason  of  their  coverture.  As  In  1895  Coxe 
and  Mills  had  repudiated  the  trust  or  consid- 
ered it  at  an  end  by  open  and  notorious  acts 
nnd  conduct  Indicating  an  intention  no  long- 
er to  recognize  It,  and  after  a  reasonable 
time  had  elapsed  to  ascertain  If  sufficient 
profits  could  be  realized  to  repay  the  pur- 
chase money,  interest,  cost,  and  expense,  the 
statute  then  was  put  in  motion,  and  did  not 
cease  to  run  because  of  the  coverture  of  Mrs. 
Carson  and  Mrs.  Williams.  There  can  be  no 
doubt  that  Frank  Coxe  and  Joseph  C.  Mills 
assumed  a  hostile  attitude  many  years  ago, 
one  entirely  inconsistent  with  the  Idea  that 
they  held  the  land  in  trust  for  the  defend- 
ants or  those  under  whom  they  claim,  and 
they  evinced  this  hostility  to  the  alleged 
trust  In  the  most  open  and  notorious  man- 
ner. In  Badger  ▼.  Badger,  2  Wall.  (69  U.  S.) 
87,  at  page  94,  95  (17  L.  Ed.  836),  the  court, 
referring  to  laches  and  the  rule  barring  the 
prosecution  of  stale  claims,  said: 

"Now,  the  principles  upon  which  courts  of 
equity  act  in  such  cases  are  established  by 
cases  and  authorities  too  numerous  for  ref- 
erence. The  following  abstract,  quoted  in  the 
words  used  in  various  decisions,  will  suffice 
for  the  purposes  of  this  decision:  'Courts  of 
equity,  in  cases  of  concurrent  jurisdiction,  con- 
sider tfaemselTes  bound  by  the  statutes  of  lim- 
itations which  govern  courts  of  law  in  like  cas- 


es, and  this  rather  in  obedience  to  the  statutes 
than  by  analogy.  In  many  other  cases  they  act 
upon  the  analogy  of  the  like  limitation  at  law. 
But  there  is  a  defense  peculiar  to  courts  of 
equity,  fonnded  on  lapse  of  time  and  the  stale- 
ness  of  the  claim,  where  no  statute  of  limita- 
tion governs  the  case,  In  such  cases,  courts  of 
equity  act  upon  their  own  inherent  doctrine  of 
discouraging,  for  the  peace  of  society,  antiquat- 
ed demands  and  refuse  to  interfere  where  there 
has  been  gross  Ia<^e8  in  prosecuting  the  claim, 
or  long  acquiescence  in  the  assertion  of  adverse 
rights.  liong  acquiescence  and  laches  by  par- 
ties out  of  possession  are  productive  of  much 
hardship  and  injustice  to  others,  and  cannot 
be  excused  but  by  showing  some  actual  hin- 
drance or  impediment,  caused  by  the  fraud  or 
concealment  of  the  parties  in  possession,  which 
will  appeal  to  the  conscience  of  the  chancellor. 
The  party  who  makes  such  appeal  should  set 
forth  in  his  bill  specifically  what  were  the  im- 
pediments to  an  earlier  prosecution  of  his  claim, 
how  he  came  to  be  so  long  ignorant  of  his 
rights,  and  the  means  used  by  the  respondent 
to  fraudulently  keep  him  in  ignorance,  and  how 
and  when  he  first  came  to  a  knowledge  of  the 
matters  alleged  in  his  bill ;  otherwise  the  chan- 
cellor may  justly  refuse  to  consider  his  case, 
on  bis  own  showing,  without  inquiring  whether 
there  is  a  demurrer  or  formal  plea  of  the  stat- 
ute of  llmitationB  contained  in  the  answer.' 
The  bill,  in  this  case,  is  entirely  defective  in 
all  these  respects.  It  is  true,  there  is  a  general 
allegation  that  the  'frandulent  acts  were  un- 
known to  complainant  till  within  5  years  past,' 
while  the  statement  of  his  case  shows  clearly 
that  he  must  have  known,  or  could  have  known, 
if  he  had  chosen  to  inquire  at  any  time  in  the 
last  30  years  of  his  life,  every  fact  alleged  in 
his  bill.''^ 

And  In  2  Perry  on  Trusts  (6th  Ed-,  by 
Howes)  i  861,  and  note.  It  Is  said: 

"Equitj  will  not  usually  lend  its  aid  to  es- 
tablish or  enforce  a  stale  trust;  and,  when 
there  has  been  great  delay  in  bringing  suit, 
even  though  the  trustee  has  fraudulently  con- 
cealed the  facts  from  the  beneficiary,  the  latter 
must  definitely  set  forth  in  his  bill  the  cause  of 
his  ignorance,  the  impediments  to  an  earlier 
prosecution  of  his  claim,  the  means  nsed  by  the 
trustees  to  mislead  him,  and  how  and  when  he 
acquired  a  knowledge  of  his  rights"  (citing 
cases). 

[S]  To  prevent  the  operation  of  the  doc- 
trine of  laches  or  the  staleness  of  the  claim 
by  a  court  of  equity,  the  trust  should  be 
clearly  established,  and  there  should  be  some 
fraudulent  concealment  by  the  party  affected 
by  it  of  the  facts,  and  an  accounting  for  long 
delay  In  enforcing  rights  by  the  cestui  que 
trust,  and  a  showing  of  proper  diligence.  It 
was  so  held  In  the  Badger  Case,  supra.  In 
Paschall  T.  Hinderer,  28  Ohio  St  568,  578, 
cited  and  quoted  from  In  1  Perry  on  Tmsts 
(6th  Ed.)  I  229,  and  note,  at  page  838,  It  is 
said  that  the  statute  will  bar  where  there  has 
been  an  open  denial  or  repudiation  of  the 
trust,  brought  home  to  the  cestui  que 
trustent,  which  requires  him  to  act,  and  tbe 
time  afterward  elapsed  amounts  at  law  to 
a  bar,  or  when  circumstances  exist  which, 
with  the  lapse  of  time,  raise  the  presumption 
that  the  trust  has  been  discharged  or  ex- 
tinguished. This  doctrine  of  presnmpti<Mi 
of  abandonment  of  rights,  or  laches,  was 
adopted  for  the  sake  of  repose,  and  because 
time  necessarily  obscures  all  human  evidence, 
and  deprives  the  parties  of  the  means  of  as- 
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rertalning  the  nature  of  tbe  original  transac- 
tion, and  may  close  the  doors  of  proof  to 
those  who  claim  under  the  party  charged 
with  the  fraud  or  the  assumption  of  a  trust 
It  would  be  unfair  and  inequitable  to  listen 
to  a  party  alleging  a  fraud  or  a  trust  after 
so  long  a  lapse  of  time,  and  especially  when 
it  appears  that  tbe  only  parties  to  the  trans- 
notion  are  dead,  or  so  disabled  by  mental 
and  physical  inflrmitles,  as  in  this  case,  as 
to  deprive  tbe  party  against  whom  the  trust 
iii  asserted  of  the  benefit  of  their  testimony. 
And  in  the  same  case  of  Paschall  t.  Hlnderer, 
supra,  the  court,  quoting  with  approval  from 
Williams  T.  First  Presbyterian  Church,  1 
Ohio  St.  478,  said: 

"Although  it  is  true,  as  a  general  rule,  that^ 
ns  bctweea  trustee  and  cestui  que  trust,  lapse 
of  time  is  no  bar,  yet  it  is  equally  true,  that 
where  the  former,  with  the  Icnowledge  of  tbe 
liitter,  disclaims  tbe  trust,  either  expressly  or 
by  acts  that  necettarOv  imply  a  disclaimer,  and 
aa  unbroken  possession  follows  in  the  trustee, 
(•r  those  claiming  under  him,  for  a  period  equal 
to  that  prescribed  in  the  act  of  limitations  to 
constitute  a  bar,  »uch  lapse  of  time,  under  such 
rircnmstances  may  be  relied  apon  as  a  de- 
fense." 

This  court  affirmed  this  principle  in  Mo- 
Aden  T.  Palmer,  140  N.  C.  258,  62  S.  B.  1034, 
and  referred  to  Speidel  t.  Henricl,  120  D.  S. 
at  page  387,  7  Sup.  Ct  at  page  612,  30  I<.  Ed. 
71^  where  it  was  said  by  Justice  Gray: 

"Independently  of  any  statute  of  limitations, 
courts  of  equity  uniformly  decline  to  assist  a 
periion  who  has  slept  upon  his  rights  and  shows 
DO  excuse  for  his  lacbes  in  asserting  them. 
'A  oonrt  of  equity,'  said  Lord  Camden,  'has  al- 
ways refused  its  aid  to  stale  demands,  where  the 
party  slept  upon  his  rights  and  acquiesced  for 
a  sreat  length  of  time.  Nothing  can  call  forth 
this  court  into  activity,  but  conscience,  good 
faich  and  reasonable  diligence;  where  these  are 
wanting,  tbe  court  is  passive,  and  does  nothing. 
Lacbes  and  neglect  are  always  discountenanced, 
and  therefore,  from  the  beginning  of  this  juris- 
diction, there  was  always  a  limitation  to  suits 
in  this  court'  Smith  v.  Clay,  3  Bro.  Ch.  640, 
note.  This  doctrine  has  been  repeatedly  recog- 
nized and  acted  on  here"  (citing  many  cases). 

It  appears,  therefore,  that  the  statute  be- 
gins to  run  when  the  trust  is  closed,  or  when 
the  tmstee  disavows  the  trust,  with  the 
Icnowledge  of  the  cestui  que  trust,  or  holds 
adversely  to  the  claim  of  those  he  represent- 
ed. Bacon  v.  Rives,  106  U.  S.  107,  1  Sup. 
Ct.  3,  27  L.  Ed.  69.  But  we  think  this  case 
8hows  most  clearly  that  Frank  Coxe  and 
Joseph  C.  Mills  80  dealt  with  this  property 
as  tbeir  own  and  as  free  from  any  trust, 
and  in  such  an  open,  notorious,  and  public 
manner,  and  in  such  a  decisive  way,  as  to  flz 
tbe  defendants,  or  those  under  whom  they 
claim,  with  notice.  They  do  not  disclaim 
knowledge  of  the  facta,  or  even  attempt  to 
account  for  their  long  and  protracted  delay, 
Tbe  law  favors  the  vigilant  and  not  those 
who  sleep  npon  their  rights.  In  this  case,  the 
plaintiffs  and  those  under  whom  they  claim, 
and  tlie  assignees  of  the  latter,  have  been 
'n  possession  of  this  land  all  the  time,  ap- 
i>areutly  claiming  It  as  their  own,  without 


acknowledgini?  any  trust  or  aecotmtlng  with 
tbe  defendants,  or  any  one  else,  for  any  of 
the  profits.  If  any  were  made.  Both  Coxe  and 
Mills  committed  acts  which  amounted  to  a 
distinct  disavowal  or  repudiation  of  any  trust 
relation  between  them  and  Mrs.  Carson  and 
Mrs.  Williams.  It  Is  not  alleged  or  pretended 
that  they  have  fraudulently  or  otherwise  con- 
cealed any  facts  from  the  defendants,  so  as 
to  put  them  off  their  guard  and  to  Induce 
their  long  delay.  Those  now  claiming  that 
there  was  a  trust  should  have  taken  notice 
long  ago  that  the  time  had  arrived  for  them 
to  assert  It,  and  instead  of  doing  so,  they 
have  delayed  action  until  one  of  tbe  two 
important  witnesses  Is  dead  and  tbe  other 
Is  so  feeble  In  mind  and  body,  with  faculties 
greatly  impaired,  as  to  be  practically  unable 
to  testify.  It  would  not  be  Just  or  equitable, 
under  the  circumstances,  to  extend  the  aid  of 
the  court  to  tbe  defendants,  and  we  must 
decline  to  do  so.  The  reasons  which  induce 
a  court  of  equity  to  withhold  its  aid  in  such 
cases  are  fully  given  and  explained  in  Foulk 
V.  Brown,  2  Watts  (Pa.)  216,  which  was  quot- 
ed with  approval  by  Justice  Burwell  In  Cox 
V.  Brower,  114  N.  C.  422,  1»  S.  B.  365,  and 
Justice  Hoke  In  the  case  of  In  re  Dupree's 
Will,  163  N.  C.  256,  7»  S.  B.  611,  as  foUows: 
"The  rule  of  presumption,  when  traced  to  its 
foundation,  is  a  rule  of  convenience  and  policy, 
the  result  of  a  necessary  regard  to  tbe  peace 
and  security  of  society.  No  person  ought  to 
be  permitted  to  lie  by  whilst  transactions'  can 
be  fairly  investigated  and  justly  determined 
until  time  has  involved  them  in  uncertainty  and 
obscurity,  and  then  ask  for  an  inquiry.  Jus- 
tice cannot  be  satisfactorily  done  when  parties 
and  witnesses  are  dead,  vouchers  lost  or  thrown 
away,  and  a  new  generation  has  appeared  on  the 
stage  of  life,  unacquainted  with  the  affairs  of 
a  past  age,  and  often  regardless  of  them.  Pa- 
pers which  our  predecessors  have  carefully  pre- 
served are  often  thrown  aside  or  scattered  as 
useless  by  their  successors.  It  has  been  trnly 
said  that  if  families  were  compelled  to  pre- 
serve tbem  thw  would  accumulate  to  a  burden- 
some extent.  Hence  statutes  of  limitations  have 
been  enacted  in  all  cilivized  communities,  and 
in  cases  not  within  them  prescription  or  pre- 
sumption is  called  in  as  an  indispensable  aux- 
iliary to  the  administration  of  justice." 

See,  also.  In  re  Beauchamp's  Will,  146  N. 
C.  256,  69  S.  B.  687;  Headen  v.  Womack, 
88  N.  C.  468.  It  was  held  In  the  case  ot  In 
re  Beauchamp's  Will,  supra,  that  coverture 
would  not  prevent  the  operation  of  the  rule 
as  to  long  delay  and  laches.  See  Headen 
V.  Womack,  supra. 

Plaintiffs  contended  that  defendants  could 
not  recover  on  their  counterclaim,  becau8« 
they  had  not  alleged  or  proved  that  the 
danse  of  defeasance,  or  tbe  terms,  creating 
a  trust,  had  been  omitted  from  the  abso- 
lute deed  by  Ignorance,  mistake,  undue  in- 
fluence, or  fraud,  which  they  Insist  Is  essen- 
tial, and  they  relied  on  Sprague  v.  Bond,  115 
N.  C.  630,  20  S.  B.  709,  but  a  decision  of  this 
point  Is  not  necessary,  as  we  base  our  con- 
clusion on  another  and  sufficient  ground. 

[4,  S]  This  case  was  submitted  to  the  Jorj 
upon  the  theory  that  the  deed  to  Frank  0>z>' 
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and  his  letters  to  the  two  feme  grantois,  con- 
stituted a  mortgage,  as  the  second  issue  will 
sbow.  If  this  be  the  true  construction,  the 
cause  of  action  was  tiarred  by  the  10-year 
statute,  the  mortgagee  having  remained  In 
possession  all  the  time,  but  the  transaction 
partakes  more  of  the  nature  of  a  defeasible 
purchase,  as  the  vendors  were  not  debtors  to 
the  vendee  (Robinson  v.  WlUonghby,  65  N. 
G.  S20),  and  therefore  they  could  not  have 
been  sued  by  the  vendee  for  the  amount  ($6,- 
000)  paid  to  them.  The  sale  was  condition- 
ed on  the  returns  being,  within  a  reasonable 
time,  sufficient  to  pay  him  back  the  pur- 
chase money,  interest,  and  all  expenses  of 
working  the  mines,  and  this  did  not  turn  out 
to  be  the  case.  The  proposition  In  the  letter 
of  April  9,  18S1,  to  Mrs.  Carson,  was  never 
accepted  and  carried  out,  and  does  not  there- 
fore alter  the  situation.  'The  letter  also 
shows  that  Mr.  Coxe  warned  the  vendors  not 
to  rely  on  the  condition  as  to  prpflts,  be- 
cause he  was  quite  sure  tbey  would  not  be 
realized,  but  to  rely  on  the  money  he  had 
paid  to  them  alone,  as  no  mine  in  this  state 
had  been  profitable,  so  far  as  he  knew.  We 
bold,  though,  that  on  the  ground  of  laches 
and  long  delay — more  than  30  years — unex- 
plained, defendants  have  lost  any  right  they 
may  have  had  to  an  accounting.  Besides, 
the  evidence  does  not  sbow  that  the  condi- 
tion upon  which  they  might  redeem  or  re- 
cover the  land  was  ever  fulfilled,  but  tends 
to  show  the  contrary. 

In  the  discussion,  we  have  assumed  that 
defendants  had  an  equity,  but  It  is  not  nec- 
essary to  decide  this  question,  as,  if  It  ever 
existed,  It  has  been  lost  by  their  delay  and 
Inaction.    As  said  by  this  court: 

"Very  certain  it  is,  however,  that  the  Judg- 
ment of  nonsuit  shoald  not  be  disturbed,  for 
though  it  should  be  established  and  declared 
by  a  verdict  that  permanent  damage  has  been 
done  to  the  plaintiCTs  estate  and  interest,  it 
is  perfectly  clear,  both  ffom  the  allegations  of 
the  plaintiff  and  the  uncontroverted  facts,  that 
the  plaintiff's  cause  of  action  is  barred  by  the 
tbree-year  statute  of  limitations.  The  statute 
being  properly  pleaded,  the  error  as  to  perma- 
nent damage,  if  any  was  committed  to  the  plain- 
tiff's prejudice,  ytfiB  harmless,  and  no  good 
would  result  by  awarding  a  new  trial."  Cherry 
V.  Canal  C6.,  UO  N.  C.  425,  53  S.  B.  138,  111 
Am.  St  Rep.  850,  6  Ann.  Gas.  148. 

We,  therefore,  must  affirm  the  judgment. 
Affirmed. 

aw  s.  C.  141) 

CANTET  V.  CI/XRENDON  COUNTY. 
(No.  9098.) 

(Supreme  Court  of  South   Carolina.     May  6, 
1915.) 

Cotmrres  «=»148— Torts— LrifcntNO  of  Pris- 
ONEB— Question  fob  Jtjet— "Mob" — "Un- 

IaAWFUL  ASSEMBlLAaE." 

Under  Const,  art  6,  §  6,  and  the  statutes 
enacted  thereunder,  making-  an  officer,  from 
whose  custody  and  through  whnse  negligence  or 
connivance  a  prisoner  is  taken  by  a  mob  or  oth- 
er unlawful  assemblage  of  persons  and  is  killed, 
guilty  of  a  misdemeanor,  and  making  the  county 


ia  which  such  lynching  occurs  BabU  to  the  dece- 
dent's representative  m  exemplary  damages  of 
not  less  than  $2,000,  the  technical  words  shonld 
be  given  their  technical  meaning,  unless  a  con- 
trary intention  appears;  and  as  the  phrase  "un- 
lawful assemblage,"  used  as  the  alternative  of 
the  word  "mob,  has  a  technical  meaning,  it 
was  the  duty  of  the  court  to  instruct  the  jury 
and  explain  the  meaning  of  the  words,  and  its 
instruction  that  "mob"  meant  the  same  as  "na- 
lawful  assemblage  of  persons"  was  proper. 

[Ed.  Note.— For  other  cases,  see  Coontiea, 
Cent  Dig.  §  213;  Dec.  Dig.  i8=»14& 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Mob;  Unlawful  As- 
sembly.] 

Appeal  from  Gteneral  Sessions  Circuit 
Court  o£  Clarendon  County;  B.  V.  VOoe, 
Judge. 

Action  by  Madison  (3antey,  administrator, 
against  Clarendon  Coonty.  Jadgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Purdy  &  O'Bryan,  of  Manning,  for  appel- 
lant Davis  &  Wideman,  of  Manning,  for 
respondent. 

HYDBICK,  3.  The  plalntUT  recoveoced 
Judgment  against  Clarendon  county  for  $2,000 
exemplary  damages  for  the  lynching  of  his 
Intestate,  Marion  Cantey,  who  was  taken 
from  the  custody  (tf  two  constables  who  were 
carrying  him  to  Jail  on  a  warrant  whidh 
charged  him  with  assault  and  battery  with 
Intent  to  kill.  One  of  the  constables  testified 
that  there  were  eight  or  nine  persons  in  the 
crowd  which  took  Cantey  from  their  custody 
and  Shot  him  to  death. 

By  section  6  of  article  6  of  the  Constitu- 
tion and  the  statutes  enacted  thereunder,  the 
lawmakers  undertook  to  make  a  law  which 
would  at  least  aid  In  preventing  the  crime 
of  lynching  In  this  state.  The  Constitution 
provides  that  In  case  a  prisoner  lawfully  in 
custody  of  an  officer  Is  taken  from  his  custo- 
dy, through  his  negligence,  permission,  or 
connivance,  "by  a  mob  or  other  unlawful  as- 
semblage of  persons,"  and,  at  their  hands, 
suffers  bodily  violence  or  death,  the  officer 
shall  be  guilty  of  a  misdemeanor,  and  pro- 
vides for  his  prosecution,  and  suitable  penal- 
ties on  conviction.  The  same  section  pro- 
vides that  In  all  cases  of  lynching,  when 
death  ensues,  the  county  where  such  lynching 
takes  place  shall  be  liable  to  the  legal  repre- 
sentative of  the  person  lynched  in  exemplair 
damages  of  not  less  than  $2,000. 

Api>ellant'B  sole  contention  is  that  the  trial 
Judge  erred  in  instructing  the  Jury  what  con- 
stitutes "a  mob  or  other  unlawful  assemblage 
of  persons,"  and  In  not  leaving  it  to  them  to 
find,  without  such  instruction,  whether  the 
persons  who  lynched  Cantey  constituted  "ft 
mob  or  other  unlawful  assemblage  of  per- 
sons," within  the  meaning  of  the  0>nstlto- 
tion  and  statutes. 

It  was  clearly  the  duty  of  the  court  to  la- 
struct  the  Jury  and  explain  to  them  the 
meaning  of  the  words  used  in  the  Gonstlta- 
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tlon  and  statates.  It  is  a  well-settled  rale 
of  construction  that  technical  words  or  phras- 
es used  in  a  statute,  esi)eclaUy  one  dealing 
with  legal  proceedings,  shall  have  their  tech- 
nical meaning,  unless  a  contrary  Intention  ap- 
pears. The  phrase  "unlawful  assemblage" 
has  a  technical  meaning,  and,  by  using  it  as 
the  altematlTe  of  the  word  "mob,"  it  Is  clear 
that  the  lawmakers  intended  that  "mob" 
should  mean  the  same  as  "unlawful  assem- 
blage." Therefore  the  court  correctly  defined 
the  word  "mob"  as  an  "unlawful  assemblage 
of  persons,"  and  correctly  defined  the  latter 
phrase  according  to  the  standard  tezt-bpoKs 
and  our  own  decisions. 
Judgment  affirmed. 

OARY,  C.  J.,  and  WATTS.  ntASBB,  and 
OA6E1,  JJ.,  concur. 


aoi.  8.  c.  M) 
HUNT  T.  ATLANTIC  COAST  LUMBBa 
CORPORATION,     (No.  9080.) 

(Sapieme  Court  of  South  Carolina.     May  4, 
191S.) 

1.  JUDOMXItT  «ss80— OnCB  OF  Judoiobht— 
WlXHDBAWAI.. 

An  offer. by  defendant  to  allow  judgment 
tor  plaintiff  is,  under  Code  Civ.  Proc.  1912,  t 
424,  deemed  withdrawn  when  refused,  and  can- 
not be  considered  on  motion  for  nonsuit. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Dec.  Dig.  «=>80.] 

2.  Appeal  and  Ebbob  «=>1162— RxrasAi,  or 

NONSriT— EVIDINCE. 

Where  an  order  refusing  a  nonsuit  was 
erroneonS,  but  testimony  was  sutMequently  in- 
troduced sustaining  the  complaint,  the  order 
will  not  be  teversed. 

(E^  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4521;    Dec  Dig.  «=»1162.] 

8.  Tbebpass  «=>Q6— Tbispass  to  Real  Es- 
tate—PuwrnvB  Dakaoes. 

Where  defendant  willfully  converted  to  his 
own  use  timber  which  it  had  cut  after  ascertain- 
.  ing  the  fact  that  it  belonged  to  plaintiff,  punitive 
damages  could  be  awarded. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  {  144;  Dec.  IMg.  <e=>56.] 

4.  APPEAL  AND  Ebbob  «=»1052  —  HABVUEsa 
Bbbob  —  Ebbo:«eou8  Admissior  oe  Evi- 
dence. 

Error  in  admitting  testimony  of  a  witness 
because  incompetent  when  offered  is  harmless, 
where  subsequent  evidence  renders  the  testi- 
mony competent. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4171-1177;  Dec.  Dig.  «=» 
1062.] 

6.  Tbial  9=3l94  —  RxjLtRo  on  Motion  tob 

NoNSDiT— Comment  on  Facts. 

A  judge  indicating  his  opinion  on  the  facts 
on  refosing  a  nonsuit  does  not  thereby  violate 
Const,  art.  6,  {  26,  providing  that  judges  shall 
not  charge  Junes  as  to  matters  of  fact. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  M  413.  436,  439-441,  44&-4d4,  456-466; 
Dec.  Dig.  «=>194.] 

9.  Tbial  «=>27S—lR8TBUonoN8— Exceptions 

— ScrFICIBJfOT. 

An  exception  to  the  charge  as  misleading, 
in  tliat,  while  most  of  the  statements  of  the 
law,  regarded  separately  and  as  isolated  state- 
meats,  may  be  correct,  yet,  when  taken  togeth- 


er, would  leave  the  jury  the  impresdoa  that  the 
court  was  of  opinion  that  the  conduct  of  de- 
fendant was  reckless  and  wanton,  is  too  gen- 
eraL 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 

Dig.  §§  686,  689;    Dec.  Dig.  <3=>27&} 

Appeal  from  Common  Pleas  Circuit  Court 
of  Berkeley  County;  0.  J.  Bamage,  Special 
Judge. 

Action  by  N.  A.  Hunt  against  the  Atlantic 
Coast  Lumber  Corporation.  From  a  Judg- 
ment for  plaintiff,  def^dant  appeals.  Af- 
firmed. 

The  following  are  the  exceptions: 
(1)  That  the  court  erred  in  refusing  the  motion 
of  the  defendant's  attorney,  at  the  close  of  the 
plaintiff's  testimony,  that  the  jurv  be  directed 
that  it  could  not  find  for  more  than  the  snm 
of  $111,  tendered  by  the  defendant  before  go- 
ing into  the  cause  in  open  court;  the  error  be- 
ing that  the  motion  should  have  been  granted 
for  the  reason  that  there  was  an  absolute  fail- 
ure, and  even  absence  of  testimony,  to  show  that 
any  greater  amount  of  timber  had  been  cut,  and 
that  having  been  shown  only  by  the  defendant's 
admission. 

&)  That  the  court  erred  in  refusing  to  grant 
the  motion  of  defendant's  attorney  tor  a  non- 
suit as  to  punitive  damages;  the  error  being 
that  the  motion  should  have  been  granted,  for 
the  reason  that  there  was  not  a  word  of  testi- 
mony in  the  case  to  support  a  verdict  for  puni- 
tive damages,  there  being  nothing  to  show  wan- 
tonness or  gross  or  willful  negligence,  or  even 
ordinary  negligence,  the  evidence  clearly  show- 
ing that  great  precautions  were  taken  to  avoid 
going  over  the  line  on  to  plaintiff's  timber. 

(3)  That  the  court  erred  in  admitting  the  tes- 
timony of  the  plaintiff.  Hunt,  as  to  the  quantity 
and  value  of  the  timber,  and  the  damage  done, 
without  which  testimony  there  would  have  been 
nothing  to  go  to  the  jury  on;  the  error  being 
that  this  testimony  was  clearly  hearsay,  and 
was  so  admitted  to  be  by  the  plaintiff  witness, 
and  said  testimony  was  admitted  over  the  ear- 
nest protest  of  the  attorney  for  the  defendant 

(4)  Because  the  jury  found  for  the  plaintiff  in 
the  snm  of  "$600,"  under  the  prayer  of  the 
complaint  which  asked  for  "$600  as  actual  dam- 
ages, and  the  further  sum  of  $2,000  by  way  of 
punitive  damages";  the  jury  evidently  intend- 
ing its  verdict  to  be  for  the  sum  of  |600  as 
actual  damages,  and  there  being  no  testimony 
whatever  to  support  a  verdict  for  a  greater 
amount  of  actual  damages  than  $111,  tendered 
by  the  defendant  before  trial 

(5)  That  the  court  erred  in  refusing  the  mo- 
tion of  defendant's  attorney  to  strike  out  all 
of  the  testimony  of  the  plaintiff.  Hunt,  with  ref- 
erence to  the  timber,  after  the  witness  had  ad- 
mitted that  he  knew  nothing  about  it  of  his  own 
knowledge;  the  error  being  that  such  testimony 
was  confessedly  pure  hearsay. 

(6)  Because  the  court  erred  in  Interrupting 
the  testimony  of  one  of  the  defendant's  most 
important  witnesses  (Grant)  to  make  his  ruling 
on  the  question  of  permitting  the  case  to  go  to 
the  jury,  and,  in  so  doing,  in  using  the  follow- 
ing language: 

"I  have  had  the  stenographer  to  read  me  the 
testimony  in  this  case,  and  it  appears  from  the 
testimony  that  Mr.  Sanderson  talked  to  Mr. 
Pearce  after  this  timber  was  cnt  and  before  it 
was  moved.  The  complaint  alleges  that  the  de- 
fendants willfully  and  wantonly  cut  and  remov- 
ed certain  timber  from  the  lands  of  the  plain- 
tiff; and,  in  my  judgment  there  is  sufficient  tes- 
timony to  go  to  the  jury.  The  case  of  Beandrot 
V.  Railway,  69  S.  0.  160,  48  S.  E.  106,  holds 
that  it  is  a  question  for  the  jury  when  a  man 
goes  on  another  man's  land  without  making  the 
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proper  effort  to  find  out  where  the  lines  are. 
Therefore,  under  the  facts  of  the  case,  if  they 
removed  the  logs  from  there  after  they  had 
knowledge  that  they  were  cutting  the  timber  of 
some  one  else,  I  think  that  would  carry  the 
question  to  the  jury."  The  error  being  that, 
while  this  was  not  a  portion  of  the  charge,  it 
was  tantamount  to  an  expression  of  opinion  as 
to  the  facts;  the  language  used  being  such  that, 
if  it  had  been  used  in  the  charge,  it  would  have 
constituted  a  charge  on  the  facta,  and  would 
have  been  reversible  error. 

(7)  Because  the  charge  of  the  court,  it  is  re- 
spectfully submitted,  when  taken  as  a  whole 
(this  exception  being  intended  to  apply  to  the 
entire  charge),  was  misleading  to  the  jury,  in 
that,  while  most  of  the  statements  of  the  law, 
regarded  separately,  and  as  isolated  statements, 
might  be  correct,  still,  taken  all  together,  would 
leave  upon  the  mind  of  the  hearer  the  impres- 
sion that  the  court  was  of  opinion  that  the 
conduct  of  the  defendant  was  reckless  and  wan- 
ton ;  the  error  being  that  the  uncontradicted  tes- 
timony of  the  only  witnesses  who  testified  as  to 
the  trespass  leaves  no  foundation  whatever  for 
the  conclusion  that  there  was  either  willfulness 
or  wantonness  or  recklessness,  or  anything  else 
making  it  competent  for  the  jury  to  consider  the 
question  of  punitive  damages. 

Octavus  Cohen  and  Octavus  R.  Cohen,  both 
of  Charleston,  for  appellant  Lewis  G.  Fnltz, 
of  Moncka  Comer,  for  respondent 


GARY,  C.  J.  Tbls  is  an  action  for  damag- 
es, alleged  to  have  been  sustained  by  the 
plaintiff  through  the  wrongful'  acts  of  the 
defendant  The  complaint  alleges  that  the 
plaintiff  at  the  times  hereinafter  mentioned 
was  owner  of  all  the  pine  timber  of  certain 
dimeii-sions  on  the  tract  of  land  therein  de- 
(scribed ;  that  on  or  about  the  1st  day  of 
January,  1911,  the  defendant  entered  upon 
the  said  tract  of  land,  and  willfully,  wanton- 
ly, and  maliciously  cut  and  removed  there- 
from the  greater  part  of  plaintlfTs  timber, 
to  tils  damage,  $500  as  his  actual  damages, 
and   $2,000  as  punitive  damages. 

The  following  statement  appears  in  the 
record: 

"The  answer  [which  for  certain  reasons  coun- 
sel have  agreed  shall  not  be  set  out  here]  ad- 
mitted the  cutting  of  a  certain  amount  of  tim- 
ber, valued  at  $111,  but  denied  that  the  cutting 
was  done  willfully,  maliciously,  or  wantonly, 
and  also  set  up  the  correspondence  which  ap- 
pears later  in  this  case  between  the  plaintiff 
and  the  defendant,  in  the  effort  to  support  its 
contention  that  the  cutting  was  a  mere  inad- 
vertence, and  also  in  the  effort  to  limit  its  dam- 
age." 

Before  the  trial  of  the  case  the  defendant's 
attorneys  offered  to  allow  judgment  in  favor 
of  the  plaintiff  for  $111,  and  costs,  which 
tender  was  refused. 

The  Jury  rendered  a  verdict  in  favor  of 
tiie  plaintiff  for  $600,  and  the  defendant 
appealed  upon  exceptions,  which  will  be  re- 
ported. 


[1,1]  First  exception:  When  the  offer  was 
refused.  It  was  deemed  to  have  been  with- 
drawn, and  could  not  be  given  in  evidence. 
Code  Civ.  Proc.  {  424.  Therefore  It  would 
have  been  erroneous  for  his  honor  the  presid- 
ing judge  to  have  considered  it  upon  the  mo- 
tion for  a  nonsuit  Furthermore,  testimony 
was  afterwards  introduced  both  by  the  plain- 
tiff and  the  defendant  tending  to  show  that 
the  plaintiff  was  entitled  to  damages,  and  that 
the  motion  for  nonsuit  was  properly  refused. 
Where  an  order  refusing  a  motion  for  non- 
suit Was  erroneous,  but  testimony  was  after- 
wards introduced  tending  to  sustain  the  al- 
legations of  the  complaint  tlie  Supreme 
Court  will  not  reverse  such  order.  Hicks  v. 
Railroad,  63  S.  C.  559,  41  S.  E.  753. 

[3]  Second  exception:  In  addition  to  the 
reason  assigned  by  his  honor,  the  presiding 
judge,  it  appears  from  the  testimony  that 
the  defendant  willfully  converted  the  timber 
wlilch  it  had' cut  to  its  own  use,  after  ascer- 
taining the  fact  that  It  belonged  to  the 
plaintiff. 

[4]  Third  exception:  Even  conceding  that 
Hunt's  testimony  was  erroneously  admitted, 
in  the  first  instance,  testimony  was  subse- 
quently introduced  tending  to  show  that 
there  was  a  basla  for  his  opinion  as  to  the 
value  of  the  timber.  Where  a  fact  Is  first 
proved  by  Incompetent  testimony,  and  after- 
wards by  proper  evidence,  the  error  in  ad- 
mitting the  first  evidence  is  harmless.  Gar- 
rick  V.  Railroad,  53  S.  G.  448,  31  S.  E.  334, 
69  Am.   St   Rep.  874. 

Fourth  exception:  There  is  nothing  in  the 
case  tending  to  show  bow  much  of  the  ver- 
dict was  for  actual  damages,  and  what  part 
thereof  was  for  punitive  damages. 

Fifth  exception:  What  has  already  been 
said  disposes  of  this  exception. 

[6]  Sixth  exception:  If  a  judge,  in  refus- 
ing a  motion  for  nonsuit  indicates  Ills  opin- 
ion on  the  facts,  it  is  not  in  violation  of  sec- 
tion 26,  art  5,  of  the  Constitution,  whidi 
provides  that  "judges  shall  not  charge  ju- 
ries in  respect  to  matters  of  fact  but  shall 
declare  the  law." 

[•]  Seventh  (exception:  Waiving  the  ob- 
jection that  the  exception  is  too  general,  we 
are  unable  to  discover  any  facts  tending  to 
sustain  the  proposition  for  which  the  appel- 
lant contends. 

Eighth  exception:  What  was  said  in  dis- 
posing of  the  seventh  exception  is  applicable 
to  this  exception. 

Judgment  affirmed. 

HYDRICK,  WATTS,  FRASEB,  and 
GAGE.  JJ,,  concur. 
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GRAIKGER  t.  GREENVILLE.  S.  &  A.  RT. 
CO.    (No.  9090.) 

(Supreme  Coort  of  South  Carolina.    May  4, 
1916.) 

L  Master  and   Sebvant  «=>278  —  Unsafi 

PiUk.cK—NBOi.iaENCB— Evidence. 

E^ndence  of  failure  of  the  master  to  pro- 
vide a  safe  place  to  work  makes  out  a  prima 
facie  case  of  negligence;  any  excuse  for  the 
failure  being  matter  of  defense. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  M  954.  956-958.  960-969, 
971,  972,  977;   Dec.  Dig.  «=>278.] 

2.  Masteb  and  Servant  «=>286  —  Dnsafk 
Place — Neoliosnce — Question  fob  Jubt. 
Whether  the  evidence  in  a  servant's  action 
for  injury  rebutted  the  prima  facie  case  of  neg- 
ligence of  tibe  master  in  not  furnishing  a  safe 
place  to  work  held  a  question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ii  1001,  1006,  1008.  1010- 
1015,  1017-1033,  1036-1042.  1044,  1046-1050; 
Dec.  Dig.  <S=>286.] 

'  3.  Masteb  and  Sebvant  ®=>20S— AssmiFTioH 
or  RiaE — Unsafe  Place. 

The  servant  does  not  assume  the  risk  of 
the  failure  of  the  master  to  discharge  its  duty 
of  furnishing  a  safe  place  to  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g  551;   Dec.  Dig.  «=»208.] 

4.  Masteb  and  Sebvant  4=»278— Injuby  to 

Servant— Evidence. 

Evidence,  in  an  action  for  death  of  a  serv- 
ant by  the  falling  of  a  sand  bank  while  be  was 
digging  back  under  it,  held  to  warrant  the  jury 
inferring  a  conscious  failure  of  the  master  to 
observe  due  care  for  the  safety  of  the  workmen, 
permitting  allowance  of  punitive  damages. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §ji  954.  956-958,  960-069, 
971,  972,  977;    Dec.  Dig.  «=»278.] 

Gary,  0.  J.,  dissenting  in  part 

.\ppeal  from  Cominon  Pleas  Circuit  Court 
of  Greenville  County ;  John  S.  Wilson,  Judge. 

Action  by  J.  B.  Grainger,  administrator  of 
Abell  Grainger,  deceased,  against  the  Green- 
ville, Spartanburg  &  Anderson  Railway  Com- 
pany. Judgment  for  plaintitT,  and  defendant 
appeals.    Affirmed. 

Gaston  &  Hamilton,  of  Chester,  and  Hayns- 
worth  &  Haynsworth,  of  Greenville,  for  ap- 
pellant McCullough,  Martin  ft  Blythe,  of 
Greenville,  for  respondent 

GART,  C.  J.  This  Is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  through 
the  wrongful  acts  of  the  defendant  In  caus- 
ing the  death  of  plaintiff's  intestate.  The 
third  and  fourth  paragraphs  of  the  com- 
plaint are  as  follows: 

"That  on  Friday,  November  22,  1912,  Abell 
Grainger,  who  was  a  minor,  19  years  of  age, 
and  inexperienced  in  the  work  in  which  be  was 
engaged,  was  in  the  employ  of  defendant  com- 
pany, as  a  laborer  on  a  construction  gang,  a 
lew  miles  from  the  city  of  Greenville.  He  had 
been  engaged  in  this  work  for  about  two  weeks, 
and  befiire  that  time  plaintiff  had  had  no  ex- 
perience in  such  work:  the  gang  during  the  time 
said  Grainger  had  been  in  Its  employ  had  been 
engaged  in  general  construction  and  building 
work,  excavating,  filling,  etc.  Said  Abell  Grain- 
ger was  working  under  Mr.  Musselwbite,  who 


was  foreman  of  the  gang,  and  had  the  right 
and  power  to  direct  and  control  his  services, 
and  the  services  of  the  gang,  and  all  work  and 
acts  herein  referred  to  were  done  nnder  the 
orders  and  directions  of  said  Musseiwhite.  and 
all  instructions  and  orders  herein  referred  to 
were  given  by  said  Musseiwhite  and  b^  defend- 
ant company,  through  its  representatives,  offi- 
cers, and  duly  authorised  agents. 

"On  Thursday,  November  21,  1912,  said  Abell 
Grainger,  along  with  the  gang,  was  put  to  work 
by  defendant  company,  at  the  work  of  carrying 
and  removing  soft  stone,  or  gravel,  from  a  pit 
in  a  cut  on  defendant's  line  of  road,  which  was 
new  and  unusual  work  for  both  him  and  the 
gang,  he  having  never  done  such  work  before. 

"That  the  overhanging  roof  of  the  pit,  was 
composed  of  soft  and  seamy  strata  of  soil,  grav- 
el, etc.,  and  that  it  had  been  further  rendered 
seamy  and  unsafe  by  the  blasting  and  other 
work  that  had  been  done  there  by  the  defend- 
ant company,  by  the  percolation  of  water,  etc., 
rendering  the  place  dangerous,  but  that  the  dan- 
ger was  latoit  and  not  known  to  said  Grain- 
ger, although  the  defendant  knew,  or  by  proper 
inspection  or  by  the  exercise  of  proper  care  and 
diligence  should  have  known,  and  could  have 
easily  avoided  said  dangers. 

"While  engaged  in  said  work  a  large  amount 
of  earth  caved  and  fell  in  upon  said  Abell  Grain- 
ger and  his  fellow  workmen,  and  crushed  and 
injured  him,  so  that  a  few  days  thereafter  he 
died." 

In  the  flftb  paragraph  of  the  complaint,  the 
proximate  causes  of  the  Injury  are  alleged, 
one  of  which  Is  that  the  defendant  negllgeut- 
ly,  recklessly,  and  wantonly  failed  to  provide 
a  safe  place  for  Abell  Grainger  to  work.  Aft- 
er denying  certain  allegations  of  the  com- 
plaint, the  defendant  set  up  the  following  de- 
fenses: (1)  Negligence  of  a  fellow  servant; 
(2)  contributory  negligence;  and  (3)  assump- 
tion of  risk.  The  jury  rendered  a  verdict  in 
favor  of  the  plaintiff,  for  $3,000  (but  did  not 
stnte  how  much  thereof  was  for  actual,  or 
what  part  was  for  punitive  damages),  and 
the  defendant  appealed. 

The  exceptions  numbered  1,  2,  3,  4,  5,  and 
6  are  overruled,  for  the  reason  that,  even  if 
there  was  error.  It  was  not  prejudicial. 

[1]  The  next  question  that  will  be  consid- 
ered is  whether  there  was  error  on  the  part 
of  his  honor,  tlie  presiding  judge.  In  refusing 
defendant's  motion  for  the  direction  of  a  ver- 
dict, on  the  ground  that  there  was  no  testi- 
mony tending  to  sustain  the  cause  of  action, 
based  on  negligence.  There  was  testlmon.v 
tending  to  sustain  the  allegations  In  para- 
graph 4  of  the  complaint  as  to  the  dangerous 
condition  of  the  place  where  Grainger  was  at 
work  when  Injured.  When  there  is  testimony 
to  the  effect  that  there  was  a  failure,  on  the 
part  of  the  master,  to  provide  a  safe  place 
for  the  servant  to  work,  it  makes  out  a  prima 
facie  case  of  negligence  against  the  master: 
and,  if  there  are  reasons  why  the  master 
should  not  be  held  liable  for  his  failure  to 
discharge  this  primary  duty  to  the  servant 
he  must  rely  upon  them  as  a  defense. 

"The  allegation  on  the  part  of  a  servant  that 
he  has  sustained  an  injury  while  in  the  service 
of  the  master,  by  reason  of  the,  neprlect  of  a  du- 
ty which  the  latter  owes  to  the'  former,  unqnes- 
bonably  states  a  cause  of  action,  for,  as  »aid 
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above,  the  omisglon  of  sneb  doty  aifords  at 
least  prima  facie  evidence  of  neglieence,  and 
while  It  is  true  that  such  prima  nicie  showing 
may  be  rebutted  by  evidence,  tending  to  show 
that  such  omission  of  duty  on  the  part  of  the 
muster  was  not  owing  to  bis  want  of  care  and 
diligence,  but  was  due  to  other  causes  which 
be  could  not  control,  yet  until  such  prima  facie 
showing  is  rebutted,  it  will  be  conclusive.  For 
instance,  the  master  may  show  that  he  did  not 
know,  and  could  not,  by  the  use  of  doe  care  and 
diligence,  have  ascertained,  that  there  was  any 
such  defect  in  the  machinery  or  other  appliances 
furnished  the  servant  as  would  be  likely  to  cause 
the  injury  complained  of;  but  until  this  is 
shown,  the  failure  to  perform  an  acknowledged 
duty  stands  unexcused,  and  renders  the  master 
responsible.  It  seems  to  us,  therefore,  that  want 
of  knowledge  on  the  part  of  the  master,  of  the 
defect  in  the  machinery,  being  a  matter  of  ex- 
cuse for  the  failure  on  his  part  to  perform  an 
Acknowledged  duty,  constitutes  matter  of  de- 
fense, and  is  not  an  element  in  the  cause  of  ac- 
tion.*' Branch  t.  Bailway,  86  8.  O.  406.  14  S. 
B.  808. 

These  principles  were  snbseqaently  approv- 
ed, In  the  following  cases:  Mickle  t.  Con- 
garee  Const  Co.,  41  S.  C.  S90,  19  S.  B.  725 ; 
Farley  t.  Charleston  Basket  &  Veneer  Co., 
61  S.  0.  222,  28  S.  B.  193,  401;  Hicks  t. 
Railway,  63  S.  C.  559,  41  S.  E.  753 ;  Richey  v. 
Railway,  60  S.  C.  387,  48  S.  B.  285;  Willis 
V.  Cherokee  Falls  Mfg.  Co.,  72  S.  0.  126,  61 
S.  E.  538 ;  Green  v.  Railway,  72  S.  G.  398,  52 
S.  E.  45,  6  Ann.  Cas.  165 ;  Trimmier  v.  Rail- 
way, 81  S.  C.  211,  62  S.  B.  209;  Strauss  ▼. 
Railway,  94  S.  C.  324,  77  S.  E.  1117;  Stanton 
V.  Corporation,  97  S.  C.  403, 81  S.  E.  660. 

[2]  It  will  thus  be  seen  that  bis  honor,  the 
presiding  judge,  could  not  have  ruled  that 
the  prima  facie  evidence  of  negligence  was 
rebutted  by  the  testimony  upon  which  the 
defendant  relied  to  sustain  its  defense  with- 
out invading  the  province  of  the  Jury. 

[3]  The  next  question  to  be  determined  is 
whether  there  was  error  on  the  part  of  his 
honor,  the  presiding  Judge,  in  refusing  the 
motion  for  the  direction  of  a  verdict  for  the 
defendant,  on  the  ground  that  the  only  In- 
ference to  be  drawn  from  the  testimony  was 
that  Grainger  assumed  the  risks  incident 
to  his  employment  There  was  testimony  to 
the  effect  that  the  injury  was  caused  by  the 
failure  of  the  defendant  to  provide  a  safe 
place  to  work,  which  was  one  of  the  primary 
duties  resting  upon  the  master.  It  Is  un- 
necessary to  dte  authorities  to  sustain  the 
proposition  that  the  failure  of  the  master  to 
discharge  this  primary  duty  is  not  one  of  the 
risks  assumed  by  the  servant. 

The  last  question  presented  by  the  excep- 
tions Is  whether  his  honor,  the  presiding 
judge,  erred  in  refusing  the  defendant's  mo- 
tion for  the  direction  of  a  verdict,  on  the 
ground  that  there  was  no  testimony  tend- 
ing to  show  that  the  plaintiff  was  entitled 
to  punitive  damages.  There  is  no  testimony 
tending  to  show  that  the  defendant  had 
actual  knowledge  of  the  dangerous  condition 
of  the  place  where  the  intestate  was  injured ; 
nor  did  the  witnesses  upon  whose  testimony 
the  plaintiff  relied  give  the  defendant,  or 
the  foreman  of  the  gang,  any  information 


as  to  the  condition  of  the  Mil  where  Grainger 
was  at  work;  nor  were  their  passing  remarks 
sufScleht  to  put  the  defendant  upon  inquiry, 
which,  if  pursued  with  doe  diligence,  would 
have  led  to  knowledge  as  to  the  dangerous 
condition  of  the  soil. 

I  think,  therefore,  there  should  be  a  new 
trlaL 

HYDRICK,  3.  W  I  think  the  Judgment 
should  be  affirmed.  The  deceased  was  shown 
to  be  a  young  man,  19  years  of  age,  of  good 
health,  habits,  and  character.  A  verdict  tot 
$3,000  for  his  death  can  hardly  be  said  to 
include  punitive  damages.  But  If  It  did, 
there  was  evidence  to  sustain  soch  a  ver- 
dict The  workmen  were  ordered  to  dig  bade 
under  a  bank,  a  work  obviously  dangerous 
It  there  had  been  no  testtaneny  tending  to 
show  that  the  attention  of  the  foreman  was 
drawn  to  the  danger  of  the  situation,  his 
failure  to  take  proper  precautions  for  the- 
safety  of  the  workmen  might  be  attritrated  to 
Inadvertence  or  negligence  only.  But  the 
mind  of  the  foreman  evidently  adverted  to 
the  probability  of  the  overhanging  bank  fall- 
ing upon  the  workmen,  as  shown  by  the  fact 
that  he  put  some  workmen  above  to  dig  off 
the  overhanging  bank  as  the  workmen  below 
undermined  it,  and  ordered  them  to  the  other 
side  of  the  cut  just  before  the  accident  Be- 
sides this,  within  an  hour  of  the  time  the 
bank  fell  on  Grainger,  the  foreman's  atten- 
tion was  called  to  the  danger  to  the  workmen 
by  two  different  persons.  Mr&  Odgen  ask- 
ed him  If  they  were  not  In  danger.  He  re- 
plied with  a  shrug,  "I  am  obeying  (Kders." 
And  Will  Ashmore,  an  employ^  of  defendant 
engaged  with  another  squad  of  laborers 
working  near  by,  passed  by  where  deceased 
was  at  work,  and  said  to  one  of  the  deceas- 
ed's oolaborers,  in  the  presence  and  hearing 
of  the  foreman,  "I  would  not  work  in  that 
hole  for  $1.25  a  day,"  whereupon  the  fore- 
man told  Ashmore  to  go  on;  that  he  (the 
foreman)  was  bossing  that  Job.  I  think  this 
testimony  warranted  a  reasonable  Inference 
of  a  conscious  failure  to  observe  due  care 
for  the  safety  of  the  workmen  under  the 
bank.  In  several  cases  this  court  has  held 
that  if  a  tort  Is  committed  in  such  manner 
under  such  circumstances  that  the  Jury  may 
find  that  a  person  of  ordinary  reason  and 
prudence  would  have  been  conscious  of  it  as 
such,  punitive  damages  may  be  recovered. 
Tolleson  V.  R.  Ca,  88  S.  O.  7.  70  S.  B.  311; 
Eberle  v.  Railway,  98  S.  C  89,  79  S.  E.  783. 

The  Judgment  Is  therefore  affirmed. 

WATTS  and  FRASER,  JJ.,  concur. 

GAGE,  J.  I  am  of  the  opinion  that  the 
court  was  right  to  submit  the  Issues  to  a 
Jury. 

I  do  not  think  there  was  any  evidence  of 
willfulness.  But  I  think  that  cannot  affect 
the  result,  for  the  amount  of  the  recovery  ex- 
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eludes  the  Idea  that  the  Jury  computed  punl- 
Ure  damages. 
I  think  the  judgment  must  be  affirmed. 

WATTS,  J.    I  concur  with  HTDRICK,  J., 
that  Judgment  should  be  affirmed. 

FRASEB,  J.    I  concur  with  HXDBIGK,  J. 


an  N.  c.  m 

GANNON  T.  LOOKHABT  MILLS.    (No.  908&) 

(Supreme  Court  of   South  Carolina.     May  4, 
1915.) 

1.  Mastkb  akd  Sebtaht  €=s>115— Injuxt  to 

SEBVAHT— LL4.B1LITT. 

A  water-closet  in  use  by  employes  will  ordi- 
narily be  kept  with  a  door  free  to  open;  and 
where  the  closet  is  out  of  repair,  and  the  floors 
are  torn  up  so  as  to  make  entry  into  it  danger- 
ous, ordinary  care  requires  a  temporary  fasten- 
ing of  the  door. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  206,  206;  Dec.  Dig.  «=» 
lis.] 

2.  Mastkb  and  Sebvant  9=3286— Iimttbt  to 

8KBV.ANT  —  NbOUOBNCB  —  QuiSIION      FOB 
JtJBT. 

Whether  an  employer  repairing  a  water- 
closet  in  use  by  employes,  and  in  so  doing  mak- 
ing its  use  dangerous,  was  negligent  in  failing  to 
properly  fasten  the  door  to  prevent  employes 
ignorant  of  the  facts  from  entering,  held,  un- 
der the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  j§  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  loH,  104^1050; 
Dec.  Dig.  «=»28e.l 

8.  NBOuaEHci  €=962— Pboximatb  Cause. 

Where,  in  the  sequence  of  events  between 
the  original  default  and  the  injury,  an  independ- 
ent cause  intervenes,  .which  is  of  itself  suffi- 
cient as  the  cause  of  the  injury,  the  independ- 
ent cause  is  ordinarily  the  proximate  cause,  and 
tlie  original  default  is  the '  remote  cause,  espe- 
cially where  the  intervening  cause  Is  the  act  of 
some  person  entirely  unrelated  to  the  original 
actor,  but  a  careless  person  is  liable  for  all  the 
natural  and  probable  consequences  of  his  con- 
duct. 

[Ed,  Note. — ^For  other  cases,  see  Negligence, 
Cent  Dig.  H  76-79;  Dec.  Dig.  <8=362.] 

4.  Mastbb  and  Skbvant  ®=»27S— Injubt  to 

Skbvant— Nequqkncb  of  Mastbb— Pboxi- 

UATE  Cause. 

An  employer,  in  making  repairs  to  a  water- 
closet  used  by  employes,  tore  up  the  floor  so  as 
to  make  its  use  dangerous,  and  fastened  the  door 
shut  with  a  picker  stick.  An  employe  went  to 
the  closet  and  pulled  out  the  stick,  and  a  few 
minutes  later  a  coemploy6  entered  the  closet 
and  was  injured.  Held,  that  a  finding  that  the 
negligence  of  the  master  in  failing  to  properly 
fasten  the  door  was  the  proximate  pause  of  the 
accident  waa  justified. 

[Ed.  Note.— For  other  cases,  see  Master  and 
^rvant,  Ctot  Dig,  B  9«S(>-«B2,  954,  960.  970, 
876;  D«&  Dig;  «a»SmU 

Appeal  from  Common  Pleas  Circuit 
Court  of  Union  County;  S.  W.  G.  Shipp, 
Jadge. 

Action  by  W.  A.  Cannon  against  the  Lock- 
hart  Mills.  Prom  a  judgment  tor  plaintiff, 
defendant  appeals.    Affirmed, 


Carson  &  Boyd,  of  Spartanburg,  for  appel- 
lant John  K.  Hamblin  and  Wallace  & 
Barron,  all  of  Union,  for  respondent. 

GAGE,  J.  Action  by  a  servant  against 
master  for  injuries  to  the  person.  Verdict 
for  $1,000  actual  damages.  Appeal  by  de- 
fendant. 

History:  The  defendant  owns  and  operates 
a  cotton  mill  on  Broad  river.  The  platntifC 
was  "a  common  laborer  and  operative"  there- 
in. In  the  mill  building  there  are  water- 
closets  for  the  use  of  operatives.  The  floor 
of  one  of  these  closets  had  beoi  taken  up 
to  make  some  repairs.  The  master  mechanic 
of  the  mill  had,  the  evening  before  the  trans- 
action in  issue,  fastened  the  door  leading  oat 
of  tile  main  building  Into  the  closet,  and 
the  fastening  was  made  with  a  picker  stick. 
The  next  morning  thereafter,  the  plaintiff 
entered  the  mill  at  6:15.  o'clock,  or  there- 
about, to  start  a  day's  work.  On  the  same 
morning,  and  just  before  the  plalntifTs  en- 
try Into, the  closet,  a  fellow  servant,  Robert 
Brazlngton  by  name,  had  pulled  out  the  pick- 
er stick  and  entered  the  closet.  Then  the 
plaintiff  entered,  the  doset,  fell  Into  the 
c^tenlng,  and  sostalned  injuries  to  his  per- 
son. Lights  were  turned  on  in  the  mill 
room  and  closet  about  6:30  In  the  morning. 
This  accident  happened  about  that  time. 

There  are  two  exceptions,  and  they  make 
two  Issues.  The  Issues  are:  (1)  Was  there 
any  testimony  from  which  negligence  of 
the  master  Is  Inferable?  (2)  Does  the  tes- 
timony conclusively  show  that  the  negli- 
gence complained  of  was  solely  that  of  a 
fellow  servant  to  plaintiff?  The  second  Is- 
sue is  predicated  on  the  first,  so  that  the 
prime  and  controlling  issue  is  the  existence 
of  testimony  tending  to  show  that  the  mas- 
ter omitted  a  duty  owing  to  the  plaintiff. 
Yet,  thongh  that  fact  be  established,  the 
defendant  is  not  liable  for  that  default,  un- 
less that  default  was  a  proximate  cause  to 
work  the  mischief.  Both  Issues  Involve  a 
consideration  of  the  testimony,  and  that 
only. 

The  testimony  of  all  the  witnesses  shows 
this:  That  some  time  before  this  accident 
the  door  had  a  lock  on  It  for  a  fastening; 
that  the  day  before  the  accident  carpenters 
had  torn  up  the  floor  In  the  closet;  that 
J.  W.  Brazlngton*  master  mechanic,  bad 
thrust  across  the  door  for  a  fastening  a 
picker  stick,  and  had  forced  the  end  of  the 
stick  betwixt  the  brick  wall  and  an  Iron  pipe 
running  up  the  wall  parallel  to  the  side  of 
the  door;  that  a  picker  stick  is  some  three 
feet  long,  two  inches  wide,  and  a  half  inch 
tlilck;  that  the  stick  was  intended  to  tem- 
porarily secure  the  door  from  entrance;  that, 
on  the  day  before  the  accident,  th^  plaln- 
titC  was  not  In  the  mill;  that  on  the  morn- 
ing In  questio;!,  but  a  few  minutes  before 
plaintiff's  entry,  Robert  Brazdngton,  a  fel- 
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low  servant.  In  order  to  enter  tbe  closet, 
pulled  out  tbe  picker  stick,  threw  It  on  tbe 
floor,  and  left  it  tbere. 

[1]  It  will  surely  be  conceded  on  all  bands 
tbat  a  water-closet  for  general  use  in  a 
crowded  mill  will  ordinarily  be  kept  with  a 
door  free  to  open.  It  will  also  be  conceded 
that  if  the  closet  be  out  of  repair,  and  the 
foors  torn  up  so  as  to  make  entry  into  it 
hazardous,  ordinary  care  calls  for  a  tempo- 
rary fastening  of  tbe  door;  tbat  is,  something 
to  suggest  that  the  door  ought  not  to  be 
opened  then.  Those  two  issues  would  be 
submitted  to  a  jury;  but  the  duty  in  each 
case  is  manifest. 

[2]  The  next  and  controlling  issue  of  fact 
is:  Was  the  picker  stick  a  reasonably  se- 
cure fastening?  That  question  was  sub- 
mitted to  the  Jury,  and  its  verdict  is  con- 
clusive against  the  defendant  It  is  suflB- 
clent  to  say  that  the  court  was  warranted  un- 
der tbe  testimony,  and  under  tbe  very  sense 
of  tbe  case,  to  submit  tbat  question  to  the 
Jury.  There  might  well  be  two  reasonable 
opinions  about  whether  the  fastening  by  a 
picker  stick  was  the  way  to  temporarily  close 
tbe  entrance  to  tbe  closet 

Tbe  defendant's  first  exception,  therefore. 
Is  not  tenable.  The  second  issue  is  more  dlf- 
Uoult. 

13,4]  The  negligent  fastening  of  a  picker 
stick  was  made  one  day  while  the  plaintiff 
was  not  in  the  mill.  Tbe  next  morning 
Robert  Brazlngton,  another  operative,  pulled 
out  the  picker  stick  and  entered  the  closet 
Lut  threw  the  picker  stick  aside,  so  that 
tbe  closet  door  was  put  unfastened.  The 
act  of  Brazington  was  undeniably  a  cause 
operating  in  time  next  before  the  accident  to 
open  the  way  to  the  accident  And,  if  it  was 
tbe  sole  proximate  cause,  the  defendant  is 
not  liable  therefor,  because  Brazlngton  and 
the  plaintiff  were  strictly  and  admittedly  fel- 
low servants.  But  if  the  negligence  of  the  de- 
IViulniit  company,  represented  by  its  master 
mechanic,  who  put  in  the  fastening,  combined 
\^'itli  the  negligence  of  Robert  Brazington  to 
liriug  on  the  accident  then  the  defendant 
Is  liable  for  the  injury.  Pinckney  v.  Rail- 
road, 89  S.  C.  529,  72  S.  B.  394. 

The  difficulty  in  the  case  is  this:  Are  tbe 
two  causes  so  connected  and  related  hi  time, 
circumstance,  and  sequence  as  to  make  them 
one  cause?  The  Issue  we  have  in  mind  is 
wHl  stated  thus: 

'•Where,  in  the  sequence  of  events  between  the 
ufigiual  default  and  the  final  mischief,  an  entire- 
ly iudependeut  and  unrelated  cause  intervenes, 
and  is  of  itself  sufficient  to  stand  as  the  cause 
of  the  mischief,  the  second  cause  is  ordinarily 
regarded  as  tbe  proximate  cause  and  the  other 
us  the  remote  cause.  Insurance  Co.  v.  Tweed. 
7  Wall.  44,  52  [19  L.  Ed.  65].  This  is  em- 
phatically true  when  the  intervening  cause  is 
the  act  of  some  person  entirely  unrelated  to  the 
original  actur.  Nevertheless,  a  careless  person 
Is  liable  for  all  the  natural  and  probable  couse- 
■  lUiM  oes  of  his  conduct.  Tf  ths  misconduct  is  of 
H  clinv.'ii'ter  which,  according  to  the  usual  expe- 


rience of  mankind,  Is  calculated  to  Invite  or  in- 
duce the  intervention  of  some  snbsegnent  cause, 
the  Intervening  canse  will  not  excuse  bim,  and 
the  subsequent  mischief  will  be  held  to  be  the 
result  of  the  original  misconduct.  This  is  upon 
tbe  ground  that  one  is  held  responsible  for  all 
the  consequences  of  his  act  which  are  natural 
and  probable,  and  ought  to  have  been  foreseen 
by  a  reasonably  prudent  man."  Railway  v. 
Calhoun,  213  U.  &  7,  29  Sup.  Ct  321. 63  U  Ed. 
671. 

The  defendant  relies  on  this  case  to  ac- 
quit it  But  It  rather  convicts  tbe  defend- 
ant Thereout  comes  this  issue:  Was  the 
use  of  a  picker  stick,  found  by  the  Jury  to 
be  a  negligent  act,  an  act  of  such  a  character 
as  would,  according  to  the  usual  experience 
of  mankind,  be  calculated  to  invite  or  induce 
the  intervention  of  some  subsequent  canse? 
Concretely  and  circumstantially  stated,  was 
it  likely  tbat  Brazlngton,  or  some  other  oper- 
ative, would  come  along  seeking  of  right  and 
of  habit  the  closet,  and  remove  a  picker 
stick  so  put  across  the  door?  Upon  that  is- 
sue there  might  be  two  opinions;  and  it  was 
the  province  of  the  Jury  to  decide  wUcb  was 
the  reasonable  one. 

The  other  case  relied  upon  by  the  defend- 
ant, Cole  y.  German  Sav.  &  L.  Soc.,  124  Fed. 
113,  59  C.  C.  A.  593,  also  reported  in  63  U 
R.  A.  416,  is  persuasive;  but  the  two  causes 
in  that  case  were  not  so  allied  as  tbe  two 
causes  In  the  case  at  bar. 

Our  opinion,  then,  is  tliat  the  second  ex- 
ception is  not  good,  and  tbe  Judgment  below 
must  be  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
FRASER,   JJ.,   concur. 

"^^^^"^  aoi  8.  C.  48) 

McLENDON  v.  CITY  OF  COLUMBIA. 
(No.  9088.) 

(Supreme  Court  of   South  Carolina.     May    3. 
1915.) 

1.  Death  ^=»31— Actions — Subvivorship. 

By  the  act  of  1892  {Civ.  Code  1912,  §  3053) 
a  city  was  made  liable  for  injuries  to  persons 
from  a  defect  in  a  bridge  or  street  By  the 
act  of  1903  (Civ.  Code  1912,  {  1974)  the  action 
was  made  to  survive  if  death  resulted  therefrom. 
This  act  also  provided  by  reference  that  the  ac- 
tion was  to  be  enforced  as  by  the  provisions  of 
Lord  CampbeU's  Act.  The  Code  of  1912,  em- 
bodying tbe  act  of  1903,  did  not  correctly  set 
forth  tbe  references  to  Lord  Campbell's  Act 
but  made  reference  to  matters  foreign  to  the 
subject  An  administrator  brought  suit  against 
the  city  for  the  instantaneous  death  of  his  in- 
testate, on  the  theory  tbat  the  provisions  of 
Lord  Campbell's  Act  applied.  Held,  that  sec- 
tion 1974  of  the  Civil  Code  of  1912,  when  read 
with  the  erroneous  references  eliminated,  au- 
thorized the  action. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  |{  35,  37-46,  48;   Dec.  Dig.  <8=>31.] 

2.  Statutes    «=>202— Construction— Rkfkk- 

ENCES  TO  OTUEB  STATUTES. 

Since  the  references  to  sections  1475  and 
2280  and  chapter  93  (§§  3004-4015)  in  Civ.  Code 
1912,  {  1074,  providing  for  the  survival  of  an 
action  for  injury  and  death  through  a  defect  in 
a  street  or  bridge,  are  to  matters  entirely   for- 
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eim  to  the  snbjpct  of  the  enactment  and  are 
obviously  erroneoDsIy  inserted,  the  section  is  to 
be  read  as  though  such  references  were  not  in- 
cluded therein. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  280;  Dec  Dig.  «=>202.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  C.  J.  Ramage,  Special 
Judge. 

Action  by  Mlllen  H.  McLendon,  as  admin- 
istrator of  Annie  0.  McLendou,  against  the 
City  of  Columbia.  From  orders  overruling 
defendant's  demurrer  and  overruling  an  ob- 
jection to  the  Jurisdiction,  defendant  appeals. 
Affirmed. 

a  S.  Monteith  and  W.  H.  Cobb,  botb  of 
Colombia,  for  appellant  Edward  L.  Ciaig 
and  Melton  &  Belser,  all  of  Colombia,  for  re- 
spondent. 

GAGE,  J.  The  appeal  is  from  two  orders 
of  the  circuit  court.  The  administration  of 
justice  would  have  been  promoted  had  the  ap- 
pellant abided  a  final  judgment  on  the  merits, 
for  then  all  the  issues  now  made,  and  others 
which  may  be  hereafter  made,  could  be  set- 
tled by  one  appeal,  and  no  party  have  suf- 
fered. 

The  plaintiff  soes  the  city  of  Columbia  for 
tbe  Instant  death  of  his  wife,  under  his  over- 
turned aoto,  upon  a  defective  highway  of  the 
city.  To  a  complaint,  which  alleged  the 
wrong,  the  defendant  demurred.  The  demur- 
rer will  be  reported,  as  will  the  order  made 
tbereon. 

Tbe  cause  proceeded  Immediately  to  trial, 
bat  thereto  tbe  defendant  "objected  to  the 
Jorisdlction  of  tbe  court  upon  the  ground 
that  tbe  court  had  no  jurisdiction  of  tbe 
subject-matter."  The  grounds  of  objection 
and  tbe  order  made  thereon  and  denying  tbe 
motion  will  also  be  reported.  There  was  a 
lulstrlal ;  and  the  appeal  here,  as  above  stat- 
ed, is  from  the  two  orders  made  by  the  court. 

History:  Tbe  plaintiff.  In  company  with 
his  wife,  was  driving  his  aoto  along  Main 
street.  In  the  city  of  Columbia,  towards  the 
»ootb.  At  or  near  the  intersection  of  Main 
nnd  Wbaley  streets,  a  small  stream  crosses 
Mnin  street  obliquely,  and  over  tbe  stream 
there  was  flung  a  narrow  cement  bridge.  The 
plaintiff  had  Just  crossed  over  the  bridge, 
sind  his  machine  went  into  a  side  ditch  on 
the  right,  turned  turtle  upon  and  immediate- 
ly billed  the  Wifa  Therefor  the  plaintlfl 
sued  as  the  administrator  of  his  wife's  estate. 

[1]  The  right  to  sue  for  the  alleged  wrong 
is  referable  to  many  statutes  of  the  state; 
and  a  decision  of  the  cause  requires  a  de- 
tailed, and  it  may  be  a  fatiguing,  considera- 
tion of  the  statutes  and  the  decisions  about 
tbem. 

By  the  act  of  1892  (21  Stat.  91  [Code  of 
Laws  1912,  S  3053])  a  city  was  made  liable 
for  injuries  to  persons  which  resulted  from 
n  defect  In  a  bridge  or  a  street. 

By  the  act  of  1903   (24  Stat  67  [Code  of 


Laws  1912,  I  1974]),  If  death  resulted  from 
such  an  injury,  then  the  action  was  made  to 
survive  to  the  personal  representatlTe  of  tbe 
person  so  killed. 

By  the  statute  of  1903  the  action  was  to  be 
enforced  as  by  the  provisions  of  Lord  Camp- 
bell's Act  By  tbe  act  of  1892  and  its  amend- 
ment of  1895  (21  Stats.  18;  24  Stat  945 
[Code  1912,  {  8963])  a  cause  of  action  for 
an  injury  to  tbe  person  of  the  deceased,  In 
this  case  Annie  C  McLendoa,  survived  to 
tbe  personal  representative  of  sudi  person, 
in  this  case  the  plaintiff,  her  husband.  This 
is  the  statute  law,  and  all  of  it,  by  which  the 
rights  and  remedies  of  the  plaintiff  are  pre- 
scribed. 

The  defendant  has  made  two  exceptions — 
one  about  the  order  overruling  the  demurrer, 
and  that  be  has  subdivided  Into  four  parts ; 
and  one  aboot  the  order  overruling  the  plea 
to  Jurisdictions  of  the  snbject-matter.  There- 
by tbe  appellant  makes  only  two  questions. 
He  contends:  (1)  That  section  1974  of  the 
Code  of  Laws  of  1912  is  the  sole  warrant  for 
the  action,  and  its  words  do  not  sustain  tbe 
action.  (2)  That  section  3963  of  the  Co6e  of 
Laws  1912  governs  tbe  case;  and  by  it  tbe 
plaintiff  has  only  that  cause  of  action  which 
Annie  C.  McLendon  would  have  had  had  she 
lingered  and  not  died  immediately,  which  the 
appellant  calls  a  survival  action;  and  on  it 
tbe  plaintiff  bas  not  sued. 

Tbe  confusion  in  the  case  arises  out  of  tbe 
enactment  of  amendments  to  three  capital 
statutes,  so  that  the  whole  collected  body  of 
tbe  law  thereabout  is  not  so  in  harmony  as 
it  would  have  been  bad  it  been  embraced  at 
tbe  outstart  in  one  act 

Tbe  three  capital  enactments  are:  (1)  Lord 
Campbell's  Act,  18S9  (12  Stats.  825) ;  (2)  tbe 
act  to  allow  remedies  to  and  against  the  rep- 
resentatives of  deceased  persons  for  injuries 
to  land,  1892  (21  Stats.  18) ;  (3)  the  act  to 
make  municipal  corporations  liable  to  per- 
sons who  receive  bodily  hurt  on  its  streets 
through  defects  therein,  1892  (21  Stats.  91). 
Into  each  of  these  statutes,  unrelated  at  tbe 
start,  amendments  have  been  thrust,  in  dif- 
ferent years  and  for  different  puriwses,  so 
that  each  is  now  somewhat  related  to  the 
other,  and  the  relation  is  apparently  hostile. 

The  third  of  these  statutes,  enacted  in  1892, 
is  that  which  created  the  primary  right  in 
the  citizen  and  the  corresponding  wrong  of 
the  municipality;  and  we  shall  hereinafter 
refer  to  it  as  the  act  of  primary  right  By  It 
the  citizen  might  ride  on  smooth  highways 
unhurt;  and  by  it,  for  defective  highways 
tbe  consequence  of  municipal  negligence 
which  cause  hurt  to  the  citizen,  the  munici- 
pality is  made  liable.  That  statute,  however, 
gave  a  right  of  action  only  to  a  person  who 
received  bodily  injury.  It  did  not  give  a 
right  of  action  to  anybody  in  the  event  tbe 
person  so  injured  died  ;  and,  unless  soue  oth- 
er statute  supplied  that  right  it  did  not  ez- 
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1st,  for  the  wrong  was  eeteemed  to  die  with 
the  person.  At  that  time  (1892),  and  at  the 
time  of  the  transaction  here  (in  1913),  Lord 
Campbell's  Act  was  of  force.  The  language 
of  that  act  is  sufficiently  comprehensive  to 
permit  the  plalntlfC  to  maintain  this  new  ac- 
tion. 

The  statute  which  gives  the  primary  right 
to  the  plaintiff  is  not  the  same  as  that  which 
was  construed  in  All  t.  Barnwell,  29  S.  O. 
161,  7  S.  El  68.  By  Lord  CampbeU's  Act, 
and  by  the  act  of  primary  right,  the  right  of 
action  is  made  to  depend  on  negligence,  not 
so  with  the  act  construed  at  29  S.  C.  161,  7 
S.  B.  oa  Bat,  if  Lord  Campbell's  Act  did 
not  comprehend  this  case,  the  act  of  1903 
(24  Stat  67)  did  so  expressly.  That  statute 
was  an  amendment  of  the  act  of  primary 
right  That  statute  was  passed  to  change 
the  rule  announced  In  All  t.  Barnwell.  It 
had  not  then  nor  since  been  held  that  Lord 
Campbell's  Act  did  not  embrace  a  case  aris- 
ing under  the  act  of  primary  right 

But  the  appellant  stoutly  contends  that 
Lord  Campbell's  Act  cannot  govern  the  case, 
though  the  General  Assembly  has  so  ordain- 
ed by  the  act  of  1903.  The  argument  is:  (1) 
That  Lord  Campbell's  Act  creates  a  new  ac- 
tion in  him  who  sues  for  the  death  (section 
3955,  and  Ez  parte  Mayo,  60  S.  C.  401, 38  S.  E. 
634,  64  L.  B.  A.  660),  whUe  the  act  here, 
which  gives  the  primary  right  only  provides 
that  the  right  of  action  (a)  for  the  injury  and 
(b)  for  the  death  shall  survive  to  the  personal 
representative ;  and  (2)  that  Lord  Campbell's 
Act  permits  the  jury  to  award  punitive  dam- 
ages, while  the  act  which  gives  the  primary 
right  here  limits  the  recovery  to  actual  dam- 
ages. It  is  true  the  act  of  primary  right  de- 
clares that  the  right  of  action  shall  "sur- 
vive" ;  but  the  whole  statute,  especially  that 
part  which  makes  applicable  Lord  Camp- 
bell's Act  makes  it  plain  that  for  the  death 
of  the  person,  certain  other  persons  might 
sue  and  recover  damages  sustained  by  them. 

In  the  instant  case  there  could  literally  be 
no  survival  of  action,  for  the  woman  Instant- 
ly killed  had  no  action.  We  must  look  to 
the  plain  purposes  of  the  whole  statute,  rath- 
er than  to  strict  verbal  construction  of  par- 
ticular words  of  it  The  action  here  sued  on 
is  a  new  action,  and  the  plaintiff  has  so  es- 
teemed it  He  has  sought  to  "enforce"  his 
primary  right  by  the  procedure  laid  down  in 
Lord  Campbell's  Act  which  is  "applicable  to 
such  actions." 

And  that  brings  us  to  the  issue  stated  Just 
above  as  (2)'.  It  is  true  Lord  Campbell's  Act 
allows  punitive  damages.  That  was  foreign 
matter  thrust  in  1901  into  the  act  of  1859, 
and  to  change  the  rule  announced  in  1898 
in  Garrick  v.  Railroad,  63  S.  G.  449,  81  S. 
B.  334,  69  Am.  St  Hep.  874.  And  inasmuch 
as  the  allowance  of  punitive  damages  was 
one  of  the  "provisions"  of  Lord  Campbell's 
Act  in  1903,  when  it  was  made  "applioahle" 
to  the  act  of  primary  right,  It  la  plain  that 


such  "provision"  about  ponltlTe  damages 
alters  and  amends  the  act  of  primary  right 
wherein  only  actual  damages  were  allowable. 

In  the  case  at  bar,  however,  there  is  no 
demand  for  punitive  damages.  It  is  not  al- 
leged that  the  act  of  the  municipality  was 
willful. 

[2]  But  the  appellant  yet  contends  that  the 
statute  of  1903,  that  which  amended  the  act 
of  primary  right  and  makes  "applicable"  to 
the  case  Lord  Campbell's  Act  la  not  now  a 
part  of  the  statute  law  of  the  state,  and  that 
because  it  is  not  written  In  totldem  verbis  in 
the  codification  of  1912,  at  section  1974.  That 
is  the  contention  stated  as  (1)  in  the  out- 
start  of  this  opinion,  when  reference  was 
made  to  the  exceptions. 

It  is  true  tbat  section  1974  of  the  Code  of 
1912  does  not  contain  all  the  words  of  the 
act  of  amendment  of  1903.  The  act  of  amend- 
ment  did  not  recite  and  repeat  the  primary 
act  or  Lord  Campbell's  Act  It  invokes  those 
statutes  by  reference  to  them  as  numbered 
parts  of  the  codification  of  1902;  and  the 
numbered  parts  are  pertinent  But  the  codi- 
fication of  1912,  when  it  invokes  the  same  two 
statutes  (Lord  Campbell's  Act  and  the  pri- 
mary act),  by  section  and  chapter  of  that 
Code  itself,  refers  to  sections  and  chapter 
which  contain  matter  foreign  to  the  subject 

The  appellant's  contention  is  that  the  sec- 
tion must  mean  that  which  it  declares,  and, 
if  that  meaning  is  not  true,  then  its  trae 
meaning  cannot  be  supplied  aliunde.  Bat  so 
far  as  the  section  and  chapter  therein  refer- 
red are  concerned,  to  wit  sections  1475  and 
2280  and  chapter  XCIII,  the  reference  means 
nothing;  and  the  section  may  therefore  be 
read  without  the  reference.  Plainly  the  In- 
sertion of  the  numerals  1475  and  2280  and 
the  character  XCIII  is  a  boll.  There  is  no 
need  to  inquire  how  it  happened.  The  sense 
would  be  the  same  had  blank  spaces  been  put 
in  the  place  of  the  numerals  and  character. 
It  will  not  be  contended,  on  any  hand,  that 
the  General  Assembly  intended  to  make  the 
reference  which  appears  in  the  section.  If, 
therefore,  section  1974  (Code  of  1912)  be  read 
with  the  foreign  matter  eliminated,  it  will 
stand  thus:  Whenever  the  death  of  any  per- 
son shall  be  caused  by  any  injury  throug;h 
a  defect  in  or  failure  to  repair  a  highway, 
causeway,  public  way,  street  or  bridge,  under 
such  circumstances  and  conditions  as  woold 
have  entitled  the  party  to  recover  damages 
if  death  had  not  ensued,  then  in  every  emcix 
case  the  right  of  action  for  such  injury  and 
death  shall  survive  to  and  may  be  enforced 
by  the  personal  representative  of  such  per- 
son in  the  same  manner  as  is  now  provided 
by  this  Code. 

The  Code  of  1912  provides  at  section  S053 
and  chapter  XCII  a  congruous  right  and 
remedy  for  the  death  of  such  person  by  mich 
instrumentality.  We  think,  therefore,  that 
the  plaintiff  has  a  plain  right  of  action,  with- 
out any  reference  to  how  the  blunder  In  aec- 
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tion  1974  occurred.  The  parol  testimony  of- 
fered to  show  how  It  did  occur  was  irrele- 
vant,  as  well  as  incompetent 

The  best  evidence  before  ns  of  what  la  the 
statute  law  on  the  subject  is  the  printed 
Tolume.  There  is  no  other  eTldence  at 
hand,  and  It  contains  all  the  law  necessary 
to  sustain  the  action.  Finally  the  appellant 
dtes  yet  another  statute  to  sustain  his  con- 
tention that  the  cause  of  action  set  up  in  the 
complaint  is  not  a  new  action,  but  an  old 
action  made  to  survive  her  in  whom  it  first 
inhered.  Tliat  la  the  act  of  1906  (24  Stats. 
945),  embodied  in  the  Code  of  1912  at  sec- 
tion 3963.  That  statute  is  but  an  amendment, 
thrust  into  the  act  of  1892  (21  Stats.  18). 
The  act  of  1892  had  reference  only  to  tres- 
passes upon  real  estate;  and  it  provided 
that  wrongs  thereon  should  survive  to  or 
against  the  owner  or  the  trespasser  as  the 
case  might  be^  The  amendment  of  1905  in- 
cluded "any  and  all  Injuries  to  the  person." 

The  statute,  as  amended.  Is  discussed  In 
Bennett  v.  Railway,  97  S.  C.  28,  81  S.  R  189, 
and  thereunder,  if  the  deceased  here  had 
suffered  before  her  death,  the  personal  rep- 
resentative might  have  sued  by  a  survival 
action  therefor,  and  then  sued  by  a  new  ac- 
tion for  her  death. 

Thus  we  have  considered  and  decided  all 
the  real  issues  made,  not  by  name,  but  1& 
essence;  and  our  conclusion  is  that  the  or- 
ders of  the  circuit  court  be  afflrmed.  It  is 
■0  ordered. 

6ABT,  O.  J,  and  HIDRICK,  WATTS, 
and  FBASER,  JJ.,  concur. 

aOl  8.  C.  134)  °^^™°°' 

PBNNBIX  INFIBMARY  v.  SOUTHERN 
BY.  CO.     (No.  9097.) 

(Supreme  Court  of  South  Carolina.     May  6, 
1916.) 

1.  Affxai.  akd  Ebbob  ®=9l008  — Bbvibw  — 
QuEsnoNB  OF  Fact. 

In  an  action  against  a  railroad  company 
to  recover  aa  amount  unlawfully  collected  as 
demurrage,  and  a  statutory  penalty  (or  refus- 
ing to  deliver  goods  without  the  payment  of 
such  demurrage,  the  findings  of  tkct  by  the 
circuit  Judge  were  not  reviewable  by  the  Su- 
preme Court. 

[E2d.  Note. — For  other  cases,  see  Appeal  and 
Error,  (3ent.  Dig.  {{  3955-^960,  3962-3060; 
Dec.  Dig.  «=9l008.] 

2.  Gabsiebs  ®=>100— E*beioht  Chabqes— Dx- 

KUBBAOE. 

Where  one  of  the  rules  of  a  railroad  com- 
pany provided  that  48  hours'  free  time  would 
be  allowed  for  loading  and  unloading  on  all 
commodities,  and  the  company  had  led  a  con- 
signee to  beUeve  that  freight  would  not  be  due 
until  a  car  was  delivered  on  a  aiding,  the  con- 
signee bad  48  hours,  after  the  car  was  i^ced 
on  such  siding  in  a  proper  position  for  unload- 
ing, within  which  to  unload  the  car  and  pay  the 
freight  charges,  and,  where  the  freight  charges 
were  paid  and  the  car  was  unloaded  within  48 
boars,  demurrage  was  Improperly  collected. 

(ESd.  Note.— For  other  cases,  see  Carriers, 
Ccot.  Dig.  SJI  427-433 ;  Dec.  Dig.  «=»100.] 


3.  CoMMXBCK   <g=>8— Intkbstate   Couiixbcx— 

Application  of  State  LAWa 
CivU  (3ode  1912,  J  2571,  providing  that 
upon  payment  or  tender  of  the  amounts  due 
on  any  shipment  which  has  arrived  at  its 
destination  a  carrier  shall  deliver  the  freight 
to  the  consignee  ^nd  that  any  failure  or  refusal 
to  comply  therewith  shall  subject  each  carrier 
so  failing  or  refusing  to  a  penalty  of  $50  for 
every  such  failure  or  refusal,  was  superseded 
and  annulled  as  to  interstate  shipments  by  the 
act  to  regulate  commerce  and  the  acts  amenda- 
tory thereof,  and  the  statutory  penalty  was  not 
recoverable  for  refusing  to  deliver  an  interstate 
shipment  until  demurrage  unlawfully-  charged 
was  paid. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  {  6 ;  Dec.  Dig.  ^=>S.] 

Ai^teal  from  Common  Pleas  Circuit  Court 
of  York  County;   J.  W.  DeVore,  Judge. 

Action  by  the  Fennell  Infirmary  against 
the'  Southern  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeala  Be- 
versed,  unless  plalntifF  remits  a  part  of  the 
recovery. 

B.  Ix  Abney,  of  Columbia,  and  Spencer, 
Spencer  &  White,  of  Bock  Hill,  for  appellant. 
Dunlap,  Dunlap  &  Hollis,  of  Bock  Hill,  for 
resiwndent 

GABY,  0.  J.  This  is  an  action  to  recover 
the  sum  of  |6,  alleged  to  have  been  unlaw- 
fully collected  by  the  defendant  for  demur- 
rage, and  a  penalty  of  $50,  for  failure  to  pay 
said  claim  within  thd  time  prescribed  by 
statute. 

After  alleging  the  corporate  ezistende  of 
the  defendant,  the  allegatious  of  the  com- 
plaint are  as  follows: 

"That  on  the  day  of  ,  1913,  a 

car  load  of  coal,  and  consigned  to  the  plaintiff, 
was  received  by  the  defendant  at  Bock  Hill, 
said  county  and  state.  That  upon  receipt,  of 
notice,  by  the  plaintiff  from  the  defendant,  of 
the  arrival  of  said  car,  the  plaintiff  paid  the 
amount  of  the  freight  charges  demanded  by 
the  defendant,  and  directed  the  defendant's 
agent  at  Bock  Hill,  S.  C„  to  have  the  said  car 
placed  on  the  track  siding  at,  or  near,  the 
Fennell  Infirmary's  building,  in  said  city  of 
Bock  Hill,  for  the  purpose  of  having  said  ear 
unloaded.  That  said  agent  agreed  to,  and  did, 
place  said  car  on  said  siding,  as  directed,  but 
contrary  to  the  statutory  rules  and  regulations 
in  such  matters  prescribed,  said  defendant, 
through  its  agents  and  servants,  shortly  there- 
after, removed  said  car  from  Mid  siding,  with- 
out allowing  said  plaintiff  sufficient  time  with- 
in which  to  unload  the  same.  That  on  the  2(>th 
day  of  October,  1913,  aa  a  prerequisite  to  re- 
placing said  car  on  said  siding  for  the  purpose 
of  unloading  the  same,  defendant  demanded  of 
the  plaintiff  the  sum  of  $6  as  demurrage  on 
said  car.  That  plaintiff,  although  protesting 
that  said  charge  was  exorbitant  unjust  and 
unlawful,  paid  said  demurrage,  and  thereupon 
marked  upon  the  demurrage  receipt,  the  follow- 
ing: 'Paid  under  protest'  That  the  refusal 
to  deliver  said  car  of  coal,  when  the  freight 
was  paid  therefor,  and  the  requirement  to  pay 
the  additiofial  sum  of  $6,  was  contrary  to,  and 
in  excess  of,  the  rate  stipulated  in  the  bill  of 
lading,  to  be  charged  for  the  hauling  and  de- 
livery of  said  car  of  coal.  That  the  collection 
by  the  defendant  of  the  said  sum  of  $6  was  un- 
just and  in  violation  of  the  rules  of  the  rail- 
road commissioners  and  of  the  statutes  of  the 
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state  of  South  Carolina.  That  demand  for  the 
return  of  the  said  gam  of  $0  has  been  made 
on  the  asent  of  the  said  defendant,  and  the 
same  refused;  and  that  the  said  defendant  is 
justly  indebted  to  the  plaintiff  in  the  sum  of 
$6.  That  by  reason  ot  the  failure  of  the  de- 
fendant to  deliver  to  the  plaintiff  the  said  car 
of  coal,  after  the  freight  charges  had  been  paid 
therefor,  end  the  requirement  to  pay  the  addi- 
tional sum  of  $6,  an  excessive  rate  over  that 
specified  in  the  bill  of  lading,  the  defendant  has 
become  liable  for  the  payment  to  the  plaintiff 
of  a  penalty  in  the  sum  of  $50." 

The  defendant  denied  the  allesrattons  of 
the  complaint,  and  set  up  a  defense,  the  al- 
legations of  which  are  substantially  as  fol- 
lows: That  on  the  10th  day  of  October, 
1013,  a  car  load  of  coal,  consigned  to  Fen- 
aell  Infirmary,  arrived  at  Bock  Hill,  S.  C, 
from  Appalachian,  in  the  state  of  Virginia. 
That,  immediately  upon  the  arrival  of  -the 
said  car  of  coal,  defendant  sent  to  the  plain- 
tiff notice  of  the  arrival  of  the  said  car,  and 
of  the  amount  of  freight  due  thereon.  That 
the  amonnt  of  freight  due  upon  said  ship- 
ment was  not  paid  until  the  20th  day  of  Oc- 
tober, 1913,  and  that  immediately  upon  the 
payment  of  said  freight  charges  defendant 
placed  the  said  car  of  coal  for  convenient 
unloading.  That  said  shipment  of  coal,  be- 
ing made  from  Appalachian,  in  the  state  of 
Virginia,  to  Bock  Hill,  In  the  state  of  South 
Carolina,  was  an  Interstate  shipment,  and 
as  such  was  snbject  to  all  the  rules  and  reg- 
ulations governing  such  shipments,  and  fixing 
the  charge  due  thereon,  laid  down  and  pro- 
mulgated by  the  Interstate  Commerce  Com- 
mission, which  said  commission  has  exclu- 
sive Jurisdiction  over  such  shipments.  That, 
In  this  connection,  the  shipment  mentioned 
attove  was  peculiarly  subject  to  the  rules  and 
regulations  laid  down  by  the  Interstate  Com- 
merce Commission,  and  filed  with  said  Com- 
mission In  accordance  with  the  law,  con- 
tained In  demurrage  and  storage  rules  ap- 
plicable on  Interstate  traffic,  at  stations  on 
the  Southern  Railway,  and  known  as  I.  C.  C. 
No.  A-5114;  and  that,  under  the  rules  and 
regulations  laid  down  therein  and  of  force 
thereunder,  there  became  due  on  the  ship- 
ment mentioned  above,  on  account  of  the  de- 
lay in  the  payment  of  the  freight  charges 
thereon,  the  sum  of  $6  demurrage,  levied  and 
assessed  in  accordance  with  said  rules  and 
regulationa 

The  first  question  that  will  be  determined 
Is  whether  the  plaintiff  is  entitled  to  recov- 
er the  sum  of  $6,  alleged  to  be  due  for  de- 
murrage. 

W.  W.  Fennell  testified  as  follows: 

"I  am  the  owner  of  the  Fennell  Infirmary. 
I  direct  its  affairs.  On  October  10,  1913,  I 
received  notice  by  mail  that  a  car  load  of  coal 
assigned  to  plaintiff  was  at  Southern  Depot. 
Sam  Camp  told  me  the  car  was  there.  I  told 
him  to  have  it  placed  at  the  crossing.  Camp 
is  yard  conductor.  The  car  was  placed  at  the 
crossing,  near  Capt,  Marshall's.  In  previous 
shipments  of  coal  the  company  had  placed 
cars  on  tiie  same  track.  I  have  received  other 
coal  from  the  company  in  car  load  lots.  I 
received  from  the  company,  to  the  best  of  my 


knowledge,  in  each  case  notice  of  arrival.  In 
each  case,  I  asked  them  to  place  the  car  at 
the  usual  place.  After  the  car  was  placed,  I 
would  pay  the  freight.  The  car  was  not  placeU 
where  I  could  unload  it,  until  the  20Lh  of  Oc- 
tober. It  was  placed  in  the  late  afternoon  of 
October  10th,  and  the  next  morning  it  bad 
been  moved  some  distance  above  the  crossing, 
where  I  could  not  unload  it.  On  the  20th  it 
was  placed  at  the  crossing,  and  Capt.  Marshiill 
was  instructed  to  unload  it.  On  October  20th, 
I  paid  the  freight  and  $6  demurrage.  I  paid 
the  demurrage  under  protest." 

The  notice  mentioned  in  the  defendant's 
answer  contained  the  statement  that  the 
freight  consigned  to  the  plaintiff  had  arrived, 
and  was  ready  for  delivery  to  him  from  ship- 
per station,  and  that  demurrage  and  storage 
wonld  be  assessed  at  the  expiration  of  the 
free  time,  provided  by  the  rules  of  the  com- 
pany. 

Under  tlie  head  of  "Demurrage  Rules,"  It 
is  provided  by  section  "a"  of  rule  No.  2  that: 

"Forty-eight  hours  (two  days)  free  time  will 
be  allowed  for  loading  or  unloading  on  all  com- 
modities." 

The  findings  of  fact  by  the  magistrate  as 
stated  in  his  return  are  as  follows: 

"From  the  testimony,  I  held  as  a  matter  of 
fact  that  the  railway  company  bad  adopted  as 
a  rule  the  delivery  of  cars  to  the  plaintiff,  on 
the  siding  at  or  near  the  Fennell  Inhrmory. 
I  held  aa  a  matter  of  fact  that  the  car  was  so 
delivered,  but  was  allowed  to  remain  at  the 
delivery  point  a  time  too  short  for  the  plaintiff 
to  t>egin  unloading.  That  by  reason  of  the 
custom  adopted  by  the  plaintiff,  and  the  de- 
fendant company,  the  delay  for  which  demur- 
rage was  charged  was  not  the  fault  of  the 
plaintiff,  but  was  the  fault  of  the  defendant 
company;  the  defendant  company  having  led 
the  plaintiff  to  believe  that  the  freight  would 
not  be  due,  until  the  car  was  delivered  on  the 
siding." 

His  honor,  the  presiding  Judge,  in  afflrmlDg 
the  Judgment  of  the  magistrate,  said: 

"After  having  heard  the  testimony  read,  I 
am  of  the  opinion  that  the  facts  proven  were 
sufficient  to  warrant  the  finding  of  the  magis- 
trate's verdict,  and  shows  that  the  charge  of 
$6  demurrage  by  the  defendant-appellant  was 
unlawful,  as  at  no  time  until  October  20,  1013, 
was  car  placed  by  defendant  for  unloading,  and 
demurrage  could  not  be  charged  until  after 
car  was  placed." 

[1]  The  findings  of  fact  by   the  circuit 

Judge  are  not  reviewable  by  this  court 

There  was  no  objection  to  any  of  the  testi- 
mony that  was  Introduced  either  on  the  part 
of  the  plaintiff  or  defendant. 

[2]  Under  the  rules  of  the  company,  de- 
murrage could  not  be  assessed  against  the 
conrignee  until  the  expiration  of  48  hour^ 
after  notice  that  the  freight  had  arrived  and 
was  ready  for  delivery.  The  consignee  was 
entitled  to  48  hours  within  which  to  pay  the 
freight  charges  and  to  unload  the  car,  after 
it  had  been  placed  in  proper  position  for  un- 
loading. The  findings  of  fact  by  the  magis- 
trate and  circuit  judge  show  that  the  freight 
charges  were  paid  and  the  car  unloaded 
within  48  hours  after  the  car  was  placed  and 
remained  in  proper  position  for  nnloadlng^ 
during  the  time  required  by  the  rules  of  the 
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company.    The  exceptions  raising  this  ques- 
tion are  overruled. 

[33  The  next  assignment  of  error  that  will 
be  considered  Is  as  follows: 

"Because  the  presiding  judge  erred  in  affirm- 
ing the  judgment  below,  and  glTing  effect  to 
section  2571  of  the  Code  of  r.aws  of  1912  of 
the  state  of  South  Carolina,  which  said  section 
and  other  statutory  laws  of  the  state  are  su- 
perseded and  annulled  by  the  act  to  regulate 
commerce  and  the  acts  amendatory  thereof,  in 
pursuance  of  the  commerce  clause  of  the  Con- 
stitution of  the  United  States,  and  that  he 
should  have  held  that  the  whole  question  should 
be  determined  by  the  federal  laws  and  the  rules 
and  regulations  filed  with  and  approved  by  the 
interstate  commerce  regulations  filed  with  and 
approved  by  the  Interstate  Commerce  Commis- 
sion by  virtue  of  the  authority  given  by  the 
said  act." 

Tbe  authorities  cited  In  the  argument  of 
the  appellant's  attorneys  show  that  ttals  ex- 
ception must  be  sustained. 

It  Is  tbe  Judgment  of  this  court  that  tbe 
judgment  of  tbe  circuit  court  be  reversed,  un- 
less tbe  plaintiff  shall  remit  the  penalty  with- 
in 20  days  after  tbe  remittitur  is  sent  down. 

HYDRICK,  WATTS,  FBASEB,  and  GAGE, 
JJ.,  concur. 

am.  s.  c.  ui) 

STATE  T.   JONES.     (No.  9095.) 

(Supreme  Court  of  South  Carolina.     May   6. 
1916.) 

X.  Cbixirai.    Law    «=3833— Tkial— Instbdo- 

TioN— Lanouaoe  of  Request. 

Where  a  requested  charge  embodied  a 
sound  proposition  of  law,  the  court  sut&ciently 
performed  his  duty  to  present  it  to  the  jury  if 
he  did  so  substantially  in  bis  own  langauge, 
as  he  is  not  bound  to  follow  the  language  of 
the  request. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |  2015;  Dec  Dig.  «=>S33.] 

2.  HotaciDK  ^=3304— TbiaI/— Instbuotion  — 
Accidental  Killing. 

In  a  prosecution  for  homicide,  evidence 
held  insufficient  to  make  requisite  an  instruc- 
tion as  to  the  law  of  accidental  killing. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  |  636;  Dec.  Dig.  «=»304.] 

3.  HomCIOE     <S=3l25— ACCIDENTAI.     KiLUNO. 

Where  facts  and  circumstances  showed  that 
the  defendant  intended  to  hurt  deceased,  even 
though  not  intending  to  kill  him,  if  death  en- 
sued it  was  not  an  accidental  killing,  but  the 
assailant  was  guilty  of  murder  or  manslaughter, 
according  to  the  nature  of  tbe  instrument  used 
and  the  manner  of  using  it 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  189,  190;   Dec.  Dig.  «=»125.] 

4.  Homicide    ®=362— Manslauohtek— Onin- 
TKHTiOHAi.  Killing. 

Where  a  man  engaged  in  the  commission  of 
an  unlawful  act  kills  another,  it  is  manslaugh- 
ter, although  be  may  not  have  intended  the 
death. 

(Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  85 ;  Dec.  Dig.  i3=>62.] 

Hydrick,  J.,  dissenting. 

Api)eal  from  General  Sessions  Circuit 
Court  of  Marlboro  County ;  R.  W.  Memmlng- 
or.  Judge. 


Jesse  Jones  was  convicted  of  manslaughter, 
and  be  appeals.    Affirmed. 

J.  W.  Le  Grand,  of  BennettsvlUe,  for  ap- 
pellant J.  Monroe  Spears,  of  Darlington, 
for  the  State. 

WATTS,  J.'  The  defendant  was  Indicted 
for  mnrder  and  convicted  of  manslaughter  at 
the  March  term  of  tbe  court,  1914,  for  Marl- 
boro county,  and  sentenced  by  bis  honor. 
Judge  Memmlnger,  at  bard  labor  for  the  jje- 
rlod  of  three  years,  a  motion  for  a  new  trial 
having  been  overruled.  Defendant  appeals. 
I  and  alleges  error  on  the  part  of  the  Judge  In 
not  charging  the  Jury  as  to  the  law  of  self- 
defense  as  embodied  In  defendant's  request 
to  charge,  and  in  refusing  to  charge  defend- 
ant's request  to  charge  as  to  accidental  kill- 
ing. Defendant  complains  of  further  error 
in  Judge's  charge  as  to  tbe  law  of  mutual 
combat 

[1-4]  We  have  read  tbe  Judge's  charge  as 
a  whole,  and  find  that  he  covered  every 
phase  of  the  law  of  tbe  case  fully.  In  bis 
own  language  he  told  tbe  Jury  what  was 
murder,  manslaughter,  and  self-defen.se.  His 
charge  was  fair  and  Impartial,  and  tbe  Jury 
could  not  have  misunderstood  It,  and  it  was 
in  no  wise  prejudicial  to  the  defendant  He 
fully  told  them  In  his  own  language  what 
the  law  of  self-defense  was.  A  judge  is  not 
bound  to  charge  in  the  exact  language  of  u 
request  made;  it  is  sufficient  if  he  does  so 
substantially  in  his  own  language,  even 
though  the  request  embodies  a  sound  proposi- 
tion of  law  applicable  to  the  case  as  to  tbe 
defendant's  request  as  to  tbe  law  of  ac- 
cidental killing,  there  were  no  facts  disclosed 
In  evidence  to  warrant  an  Inference  that  it 
was  accidental.  The  defendant  and  deceased 
got  into  an  altercation  and  then  in  a  flgbt, 
which  resulted  in  the  death  of  the  deceased 
from  a  blow  Inflicted  by  tbe  defendant.  Tbe 
defendant  testified  In  his  own  behalf  as  to 
how  the  difficulty  began  and  as  to  bow  the 
fight  commenced,  claiming  that  the  decensoil 
was  the  aggressor  from  tbe  beginning,  am) 
assaulted  him,  the  defendant  "That  be 
grabbed  me  in  the  back  and  struck  me  In  the 
back,  and  I  grabbed  around  tbe  post  to  hold 
away  from  him,  and  got  into  tbe  bouse  and 
got  rid  of  him,  and  he  Jerked  me  back,  and  I 
bad  the  post,  and  that  post  pulled  out,  and 
me  and  blm  both  fell,  and  I  fell  backward:;, 
and  the  post  was  on  top  of  me.  And  when 
me  and  him  got  off  of  the  ground  he  was  pull- 
ing something  out  of  his  pocket  I  did  nut 
know  what  it  was,  and  I  said,  'Josh,  don't 
you  shoot  me!'  and  he  said,  'Tou  son  of  n 
bitch,  I  win  get  you  to-night,'  and  I  saw 
something  coming  out  of  his  pocket,  and  I 
took  the  post  and  I  jooi^ed  him  that  way.  I 
did  not  Intend  to  hurt  blm  badly,  but  I  Joog- 
ed  to  get  rid  of  blm.  If  I  could  have  joog- 
ed  blm  enough  so  I  could  have  run,  I  would 
have.    I  knew  be  was  a  good  man.    He  was 
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tbe  best  man ;  always  was."  This  does  not 
Bbow  an  accidental  killing.  The  defendant 
voluntarily  and  knowingly  Intended  to  hurt 
the  persoa  of  the  deceased  even  though  it  he 
did  not  intend  to  kill  him,  yet  If  death  ensue 
and  be  unlawfully  struck,  he  is  guilty  of 
murder  or  manslaughter  according  to  the  cir- 
cumstances of  the  nature  of  the  instrument 
used  and  the  manner  of  using  it  as  calculat- 
ed to  produce  death  or  great  bodily  harm  or 
not.  It  tbe  facta  and  circumstances  show 
either  that  It  was  done  with  mischievous  in- 
tent, or  that  it  la  a  dangerous  act  and  will 
result  in  serious  harm,  or  there  is  a  strong 
probability  that  it  wUl,  it  cannot  be  an  ac- 
cidental killing.  The  text-books  show  this  to 
be  law  and  quotation  of  authority  is  unneces- 
sary. In  light  of  all  the  facts  and  circum- 
stances and  surroundings  developed  in  the 
case,  there  was  no  evidence  from  which  the 
jury  could  infer  that  the  killing  was  an  ac- 
cident. It  was  either  felonious  or  excusable 
on  tbe  ground  of  self-defense.  His  honor 
was  correct  in  telling  the  jury  that  "where 
a  man  engaged  in  the  commission  of  an  un- 
lawful act  kills  another,  the  law  calls  that 
manslaughter,  even  though  he  may  not  have 
Intended  to  kill  another." 

We  fail  to  see  that  there  Is  any  error  In 
'the  trial  in  the  circuit  court  as  made  by  the 
exceptions,  and  all  exceptions  are  overruled, 
and  judgment  affirmed. 

GARY,  a  J.,  and  FRASEIR  and  OAOE, 
JJ.,  concur. 

HYDRICK,  J.  (dissenting).  I  think  the  ev- 
idence warranted  an  Inference  that  the  kill- 
ing was  unintentional  and  accidental,  and 
therefore  the  trial  judge  erred  in  refusing  to 
instruct  the  Jni7,  as  requested: 

"That  tbe  plea  of  accidental  killing  la  not  an 
affirmative  defense,  and  therefore  does  not  Im- 
pose any  burden  of  proof  upon  the  defendant, 
and  when  such  plea  is  made,  the  state  cannot 
ask  for  a  conviction,  unless  it  proves  that  the 
killing  was  done  with  criminal  latent." 

The  refnaal  of  tbe  requested  instruction, 
followed  by  tbe  charge  as  to  some  phases  of 
accidental  kllUng,.  was  clearly  prejudicial. 
Upon  that  phase  of  the  case,  the  court  did  in- 
struct tbe  Jury  as  follows: 

"A*  where  a  man  engaged  in  tbe  commission 
of  an  unlawful  act  kills  another,  the  law  calls 
that  manslaughter,  even  although  he  may  not 
have  intended  to  kill  another.  That  is  what 
is  known  as  involuntary  manslaughter.  So 
tbe  law  says  where  two  men  agree  to  go  and 
have  a  fight — that  is,  to  violate  the  law,  to  do 
an  unlawful  act — and  as  a  result  of  that  fight 
one  of  them  kills  tbe  other,  even  although  be 
did  not  intend  to  kill  Mm.  in  tbe  fight  strikes  a 
blow  he  did  not  intend  to  t>e  a  deathblow,  but 
nevertheless  became  a  deathblow,  and  was  a 
blow  resulting  from  the  commission  of  an  un- 
lawful act,  then  tbe  law  makes  that  a  case  of 
manslaughter  and  unlawful  killing  of  a  hu- 
man bjeing,  but  done  without  malice,  expressed 
or  implied." 

From  tbe  foregoing  instruction,  following 
the  refusal  of  that  prayed  for,  the  jury  may 
have  inferred  that  the  burden  ot  proof  as 


to  the  plea  of  accidental  killing  was  upon  de- 
fendant, as  they  were  told  it  was  as  to  tbe 
plea  of  self-defense.  If  there  was  any  evi- 
dence which  warranted  a  reasonable  infer- 
ence that  the  killing  was  unintentional  and 
accidental,  the  refusal  of  the  requested  in- 
struction was  error.  State  v.  Morgan,  40  S. 
0.  345,  18  S.  E.  937;  State  v.  Lee,  58  S.  a 
335,  36  S.  E.  706;  State  v.  McDaniel,  68  S.  C. 
304,  47  S.  E.  384,  102  Am.  St.  Rep.  661 ;  State 
V.  Ferguson,  91  S.  C.  235,  74  S.  E.  502. 

The  undisputed  evidence  showed  that  de- 
fendant and  deceased  were  brothers;  that  on 
tbe  day  of  the  ffttal  encounter  deceased  and 
his  father  went  together  in  a  buggy  to  the 
house  of  Lizzie  Little,  where  defendant  was, 
to  see  him  on  business;  that  when  they  got 
there,  defendant  was  eating  supper,  end,  be- 
ing Invited,  deceased  ate  with  him;  that 
they  were  perfectly  friendly  and  chatted  in  a 
friendly  way  daring  tbe  meal  and  after- 
wards, until  deceased  took  offense  and  be- 
came greatly  and  unreasonably  enraged  at  a 
most  trivial  remark  made  by  defendant ;  that 
deceased  was  drinking,  and,  when  in  liquor, 
he  was  quick  to  take  offense,  quarrelsome, 
and  dangerous;  that  be  was  tbe  older, 
stronger,  and  better  man  of  tbe  two;  that  be 
threatened  to  whip  defendant,  and  attempted 
to  do  so  with  a  buggy  whip,  but  was  prevent- 
ed by  his  father.  Tlie  evidence  warranted 
the  inference  that  deceased  was  the  aggres- 
sor throughout,  and  persisted,  against  the  en- 
treaties of  his  father,  in  trying  to  bring  on 
an  encounter  which  defendant  tried  to  avoid ; 
that,  in  trying  to  avoid  tlie  difficulty,  defend- 
ant left  deceased  and  his  father  at  their  bug- 
gy, to  which  they  had  gone  preparatory  to 
leaving,  and  waa  going  back  to  the  house, 
when  deceased  followed  bim,  and  overtook 
him  near  the  porch,  and  caught  bold  of  him 
from  behind;  that  defendant  caught  hold  of 
the  porch  post' — said  to  liave  been  a  scantling 
— to  keep  deceased  from  pulling  him  down, 
and  the  post  gave  way  and  both  fell  badc- 
wards;  that  when  they  got  up,  deceased 
drew  something  out  of  his  hip  pocket,  which 
defendant  thought  was  a  pistol,  it  being  near- 
ly dark,  but  it  turned  out  to  be  a  pair  of 
wire  cutters;  that  defendant  said  to  deceas- 
ed, "Don't  shoot  me,"  and  deceased  replied, 
"You  son  of  a  bitch,  I  will  get  you  to-night." 
Defendant  testified: 

"I  saw  something  coming  out  of  bis  pocket, 
and  I  took  the  post,  and  I  jooged  him  that  way. 
I  did  not  intend  to  hurt  bim  badly,  but  I  joog- 
ed him  to  get  rid  of  bim.  If  I  could  hare 
jooged  him  enough  so  I  could  have  run,  I 
would  have." 

The  evidence  was  that  the  blow  did  not 
break  &e  Edcin  on  deceased's  head,  and  that 
be  lived  some  time  after  tbe  blow,  and  talked 
to  his  father  on  their  way  home,  but  it  is  not 
stated  how  long  he  lived.  The  faOter  testified, 
that  after  the  difficulty,  defendant  said  to- 
deceased,  "If  you  bad  not  went  to  shoot  me, 
I  would  not  have  knocked  you."  It  should 
be  said  that  it  is  also  Inferable  from  the  evi- 
dence that  defendant  was  at  tbe  porch  and. 
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went  to  meet  deceased  as  he  approached  him, 
and  80  voluntarily  entered  into  the  combat 
I  think  the  teetttmony  clearly  warranted  the 
Inference  that  the  fatal  effect  of  the  blow 
was  unintentional  and  accidental,  in  the  legal 
flense  of  the  word.  Whether  that  was  the 
correct  inference  was,  of  course,  a  question 
for  the  Jury.  No  doubt  the  correct  rule  Is 
that,  even  in  self-defense,  the  means  or  force 
employed  must  not  be  unreasonably  dispro- 
porttoned  to  the  attack.  A  slight  blow  will 
not  Justify  an  enormous  battery.  But  the 
nature  of  the  weapon  used  and  the  kind  ot 
blow  given  with  it  must  be  considered  in  the 
light  of  the  circumstances  of  the  defendant 
at  the  time.  He  may  not  have  time  or  op- 
portunity to  deliberate  upon  and  select  the 
means  of  defense,  or  to  make  nice  calculation 
to  gauge  the  proper  quantum  of  force  neces- 
sary to  repel  the  assault.  Even  when  we 
have  time  for  mature  deliberation,  our  ac- 
tions often  result  differently  from  what  we 
Intend.  Numerous  cases  are  found  in  the 
books  where  a  slight  blow  or  moderate  chas- 
tdsement  resulted  in  death.  Such  cases  are 
held  to  be  accidental,  when  there  was  no 
Intent  to  kill,  and  the  Instrument  employed 
and  the  chastisement  Inflicted  not  unreason- 
able nnder  the  drcnmstances.  But  for  the 
proof  that  deceased  drew  the  wire  cutters 
out  of  his  hip  pocket,  which  defendant  took 
to  be  a  pistol,  it  might  well  be  said  that  the 
blow  struck  with  the  post  was  unreasonably 
diaproportloned  to  the  assault  made  upon 
blm.  But  not  so  if  he  honestly  and  reason- 
ably believed  that  he  was  in  imminent  dan- 
ger of  being  shot,  or  even  struck  with  the 
pliers,  especially  if,  as  he  swore,  his  Intention 
was  not  to  kill,  but  merely  to  stop  the  as- 
sault. While  it  is  true  that  the  nse  of  a  dead- 
ly weapon  raises  a  presumption  of  malice,  yet 
it  Is  only  a  presumption  of  fact,  which  may 
be  rebutted.  In  each  of  the  cases  above  cited 
from  our  own  decisions,  where  the  killing 
was  Claimed  to  be  accidental,  and  it  was  held 
that  that  issue  either  had  been  or  Should 
have  been  submitted  to  the  Jury,  nnder  prop- 
er Instmctions,  a  deadly  weapon  was  used, 
either  a  pistol  or  gun.  The  fact  that  a  dead- 
ly weapon  was  used,  therefore,  does  not  nec- 
essarily deprive  a  defendant  ot  the  right  to 
have  that  issue  passed  upon  by  the  Jury.  Of 
coarse,  if  there  is  no  evidence  which  would 
warrant  a  finding  of  accidental  killing,  the 
Issue  should  not  be  submitted.  But  here  the 
defendant  swore  that  he  did  not  intend  to 
kUl  his  brother,  or  even  to  hurt  him  badly, 
but  intended  to  strike  him  only  hard  enough 
to  stop  the  assault  npon  himself.  The  trial 
Judge  must  have  thought  the  evidence  war- 
ranted a  finding  of  accidental  killing  of  some 
sort,  for  otherwise  he  would  not  have  given 
the  instruction  npon  that  subject  above  quot- 
ed, which  applies  only  to  such  killings  in 
parsnanoe  ot  an  unlawful  enterprise,  or  in 
mutual  combat,  which  the  law  does  not  ex- 


cuse. While  there  was  evidence  which  war- 
ranted the  finding  that  the  combat  was  mu- 
tual, that  was  not  the  only  view  of  it,  for 
it  equally,  if  not  more  than  equally,  war- 
ranted the  finding  that  defendant  did  ev- 
erything that  he  could  in  reason  to  avoid 
the  difficulty,  and  struck  only  after  he  had 
been  attacked  without  any  provocation. 

Therefore  I  think  a  new  trial  should  be 
granted. 


VANCE  V.  FEHGUSON. 


(101  S.  C.  126) 
(No.  9006.) 


(Supreme  Court  ot  South   Carolina.     May  6, 
1916.) 

1.  FoBciBUE  Entrt  and  Dktatnxb  <3=>24  — 

OOMPLAINT— StrFFICIENCT. 

A  complaint  alleging  that  plaintiff  was  tlie 
owner  of  a  burial  lot  and  bad  buried  her  hus- 
band and  a  child  thereon,  that  defendant  made 
an  unlawful  entry  thereon,  with  force,  and  that 
defendant  had  continued  to  exclude  plaintiff 
from  the  control  of  the  lot,  stated  a  case  of 
forcible  entry  and  detainer,  nnder  Civ.  Ck>de 
1012,  {  4064,  providing  that  no  person  shall 
make  any  entry  into  any  lots  and  tenements 
but  in  case  where  entry  is  given  by  law,  and 
then  not  with  a  strong  hand,  but  only  in  a 
peaceable  manner,  and  section  4068  providing 
that,  if  any  person  be  put  out  of  any  lands  or 
tenements  in  forcible  manner,  he  shnll  have  an 
action  against  the  disseisor,  though  it  may  have 
also  stated  an  ordinary  rase  of  trespass;  the 
answer  having  admitted  the  entry  but  denied 
that  it  was  with  force. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer.  Cent  Ws:.  H  107-111,  114- 
120,  14ft;  Dec.  Dig.  «=>24.] 

2.  F0RCIB1.B  Entry  and  Dbtaineb  ©=>9  — 
Statutoby   Pkovisionb— Construction. 

A  person  having  a  deed  to  a  burial  lot  in 
the  usual  form  and  sufficient  to  convey  a  fee- 
simple  estate,  upon  which  lot  she  had  buried 
her  husband  and  a  child,  could  sue  for  the 
forcible  entry  and  detainer  thereof,  under  Civ. 
Code  1912,  {  4068,  as,  even  though  her  right 
was  only  an  easement,  she  was  entitled  to  en- 
Joy  it  free  from  molestation  as  if  she  held  In 
fee,  and  she  had  the  only  possession  that  it 
was  possible  to  have  of  a  cemetery  lot. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  ${  87-51;  Dec. 
Dig.  «s»9.] 

8.  FoRCiBi,B  Entut  and  Detaineb  «=>9  — 
Possession  to  Support  Action. 

If  a  pedis  possessio  was  necessary  to  sup- 
port such  action, -plain tiCt  bad  such  possession, 
where  the  keeper  of .  the  cemetery  was  present 
at  the  time  of  defendant's  forcible  entry  and 
protested  against  it  as  his  possession  was  that 
of  plaintiff. 

[Eld.  Note. — For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  §{  37-51;  Dec. 
Dig.  ®=>9.] 

4.  Pleading  «=3369  —  Election  —  Compel- 
ling Election. 

Where  a  complaint  stated  a  case  of  forcible 
entry  and  detainer,  and  also  an  ordinary  case 
of  trespass,  defendant's  proper  remedy  was  to 
have  demabded  of  plaintiff,  before  or  at  the 
trial,  to  know  the  case  on  which  he  relied. 

[Ed.  Note. — For  other  cases,  see  Plpading. 
Cent.  Dig.   JiJi  1199-1209;   Dec.  Dig.  <8=>3C9.] 

5.  Evidence   <S=>183— Best  and   Secondaby 
Evidence— Admissibiuty. 

The  best  evidence  of  a  deed  was  the  paper 
itself,  and  the  record  thereof  in  the  office  ot 
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the  register  of  mesne  conTeyancea  should  not 
have  been  admitted  without  some  proof  aside 
from  the  record  that  snch  deed  had  existed 
but  could  not  be  found. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {§  605-637;  Dec.  Dig.  <S=1S3.] 

6.   FOBCIBLB    ENTBT    AND    DeTAINBB    ^=98    — 

SurnciENOT    of   Possession   to    Support 

Action. 

One  in  possession  of  a  burial  lot,  suing  for 
defendant's  forcible  entry  and  detainer  thereof, 
was  entitled  to  stand  on  her  possession  with- 
out proof  of  title. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and   Detainer,  Cent  Dig.  K  35,  36;   Dec 

Dig.  <s=>a] 

T.  FoBCiBut  Entbt  and  Detaineb  ®=>29  — 
EyioBNCK  of  Title  —  Coumon  Soubce  of 
Title. 

Where,  in  an  action  for  forcible  entry  and 
detainer  of  a  burial  lot  the  parties  claimed  un- 
der the  same  cemetery  company,  it  was  irrele- 
vant how  such  company  got  title. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer.  Cent  Dig.  §§  134-140,  147; 
Dec.  Dig.  <S=29.1 

8.  Forcible  Entry  and  Detaineb  <3=>29  — 

E  V I  DENCE— A  DMIB8I BILITY. 

In  an  action  for  forcible  entry  and  de- 
tainer of  a  burial  lot,  evidence  that  when  a 
gravedigger  objected  to  digging  a  grave  on  the 
lot  for  defendant's  use,  stating  that  the  lot 
was  plaintiff's,  defendant  profanely  announced 
his  determination  to  have  the  grave  dug  there, 
was  admissible  to  show  that  the  entry  was  with 
force,  though  the  words  were  not  uttered  to 
plaintiff,  as  the  entry  with  force  could  be  prov- 
ed by  any  witness  who  saw  the  exercise  of  the 
force. 

[Ed.  Note. — For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  ${  134-140,  147 ; 
Dec.  Dig.  ^=>2n.] 

9.  Tbial  «=>187—  Witnesses  <g=»317  —  Evi- 
dence—Invasion of  Province  by  Jubt. 

Where  a  witness  testified  that  he  had  seen 
a  certain  deed,  named  the  witnesses  on  the 
deed.,  and  gave  some  account  of  its  contents,  bis 
testimony  on  cross-examination  that  he  could 
not  read  went  only  to  his  credibility  and  not 
to  his  competency,  and  the  court  invaded  the 
province  of  the  jury  by  telling  them  to  disre- 
gard his   testimony. 

[Ed.  Note.— For  other  cases,  see  Triil.  Cent. 
Dig.  !S  414-^19;  Dec.  Dig.  <8=s>lS7;  Witnesses, 
Cent  Dig.  {$  lOSO-1083;  Dec  Dig.  «=>317.] 

10.  Forcible  Entbt  and  Detainer  ^=>12  — 
Defenses— Title  of  Defendant. 

Defendant  could  not  excuse  his  forcible 
entry  on  land  in  plaintiSPs  possession  by  proof 
of  title  in  himself,  since  his  remedy  was  through 
'the  law  and  not  by  a  forcible  entry. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  U  57-03;  Dec. 
Dig.  <S=s>12.] 

11.  Forcible  Entbt  and  Detainer  €=>30  — 

DaUAOES— ESXEUPLABY    AND    TREBLE    Dah- 

ages. 

Under  Civ.  Code  1912,  {  4069,  providing 
relative  to  actions  for  forcible  entry  and  de- 
tainer that  if  the  party  aggrieved  recover  in 
such  action,  and  it  be  found  by  verdict  that  de- 
fendant entered  with  force,  plaintiff  shall  re- 
cover treble  damages,  plaintiff  could  not  recover 
exemplary  damages  and  then  have  such  damag- 
es trebled ;  and  where  the  court  told  the  jury 
that  they  might  allow  exemplary  damages,  and 
npon  the  return  of  the  verdict  directed  them  to 


treble  the  amount  found,  the  verdict  was  ex- 
cessive. 

[Bd.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  H  141-145,  149- 
152 ;  Dec  Dig.  <»s>30.] 

12.  Appeai.  AND  Ebrob  iS=>1140  —  Forcibli 
Entry  and  Detaineb— Affirmance  on  Re- 
mssioN. 

Where  the  evidence  made  a  case  for  exem- 
plary damages,  the  judgment  would  be  affirmed, 
if  plaintiff  would  remit  all  of  the  verdict  above 
the  single  damages  returned  by  the  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4462-4476 ;  Dec.  Dig.  «= 
1140.] 

Appeal  from  Common  Pleas  Circuit  Court  of 
Richland  County;  A.  W.  Holman,  Spechil 
Judge. 

Action  by  Alice  V.  Vance  against  Carolina 
A.  '  erguson.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed,  and  new  trial 
granted,  unless  plaintiff  remits  part  of  the 
recovery. 

Jas.  S.  Verner,  of  Columbia,  for  appellant 
F.  Wm.  Cappelmann  and  Jas.  B.  Murphy, 
both  of  Columbia,  for  respondent 

0A6B,  J.  The  plaintiff  claims  to  bave 
sued  under  sections  4064r-4072  of  the  Civil 
Code,  and  particularly  under  sections  4064, 

4068,  and  4069.  The  entire  chapter  relates  to 
the  offense  of  and  the  remedy  for  "forcible 
entry  and  detainer." 

The  subject-matter  of  dispute  is  a  burial 
lot  in  Randolph  Cemetery  In  the  city  of  Co- 
lumbia, wherein  the  plaintiff  has  buried  her 
dead,  and  onto  which  the  defendant  is  al- 
leged to  bave  forcibly  entered,  for  the  pur- 
pose and  performance  alBo  to  bury  bis  dead. 
The  parties  are  negroes,  as  were  most  of  the 
witnesses.  The  jury  returned  a  verdict  for 
$400  "single  damages"  for  the  plaintiff ;  and 
by  the  court's  direction,  pursuant  to  section 

4069,  the  Jury  trebled  that  and  found,  aU 
told,  $1,200  for  the  plaintiff.  Subsequently. 
and  on  motion,  the  court  reduced  the  recov- 
ery to  $800  damages  because  the  verdict  was 
esteemed  to  be  excessive. 

The  defendant  has  appealed  upon  15  as- 
signments of  error.  These  exceptions  bave 
been  reduced  by  the  argument  to  6;  yet 
there  are  only  4  Issues  to  be  decided,  and 
these  we  shall  discuss  in  their  order,  without 
a  statement  of  them  here. 

[1]  1.  The  appellant  makes  serious  conten- 
tion at  the  threshold  that  the  complaint  states 
only  an  ordinary  case  of  trespass,  and  not 
also  a  case  under  the  statute. 

The  complaint  alleges  that  the  plaintiff  la 
owner  of  the  lot  and  has  buried  ber  husband 
and  a  child  therein ;  tliat  the  defendant  made 
unlawful  entry  therein,  not  in  a  peaceable 
manner,  but  with  force  and  a  strong  hand; 
that  the  defendant  has  continued  to  exclude 
the  plaintiff  from  the  control  and  use  of  the 
lot  The  answer  admitted  the  entry  for  pur- 
poses of  burial  of  the  defendant's  dead  and 
the  actual  burial.    It  denied  that  the  entry 
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was  "wltli  force  and  arms  as  alleged,"  but 
was  In  "a  quiet  and  peaceable  manner" ;  and 
tbat  the  defendant  yet  holds  the  lot. 

The  lasne,  therefore,  was  plainly  made  tbat 
the  entry  was  not  peaceable,  but  by  force; 
and  that  the  plaintiff  was  practically  "put 
out"  The  statute  was  made  to  govern  such 
a  case.  Before  the  enactment  of  the  statute, 
in  England  and  here,  If  a  stranger  with  no 
right  shoiold  enter  and  hold  possession  of  the 
lands  of  another,  that  other  might  in  turn 
enter  and  retake  possession,  and  that  with- 
out any  legal  process,  but  by  force  of  his  own 
bands. 

"But  this  was  found  very  prejudicial  to  the 
public  peace,  and  it  was  thought  necessary  by 
several  states  to  restrain  all  persons  from  the 
use  of  sudi  violent  methods,  even  of  doing 
themselves  jaatice."    4   Blackstone,  p.  148. 

So  here.  If  the  defendant  entered  with 
force  and  held  the  lot  and  burled  his  dead 
there,  tbe  plaintiff  had  no  right  to  retake  the 
lot  by  like  force,  but  was  remitted  to  the 
remedies  prescribed  by  law. 

Section  4064  of  the  (kide  defines  the  offense 
of  forcible  entry ;  and  sections  4068  and  4069 
provide  a  civil  remedy  for  such  wrongs. 

There  was  testimony  tending  to  show  that 
tbe  defendant  entered  the  lot  in  issue  with 
a  strong  hand.  The  keeper  of  the  cemetery 
told  tbe  defendant  he  did  not  want  to  dig  a 
grave  on  the  lot  for  the  defendant's  use,  for 
he  was  told  the  lot  was  plaintiff's.  The  de- 
fendant answered,  "Well,  I  will  be  damned 
tf  I  ain't  going  to  have  it  dug  if  yon  cannot 
dig  it"  And  the  grave  was  dug  and  inter- 
ment made  in  it 

It  la  not  worth  while  to  ascertain  tbe  legal 
effect  of  the  fact  if  tbe  defendant  "put  out 
peaceably"  tbe  plaintiff,  and  "afterwards 
held  ber  out  with  strong  band."  The  allega- 
tion and  proof  Is  that  force  was  used  to  enter 
and  hold,  and  we  shall  confine  tbe  inquiry 
to  tbat  transaction. 

[2]  The  defendant  stoutly  contends:  (1) 
That  a  cemetery  lot  does  not  fall  within  the 
statute;  and  (2)  tbe  plaintiff's  right  to  sue 
depends  np<Ht  ber  actual  possession  of  the  lot 
Tbe  plaintiff  held  ber  lot  by  a  deed,  "in  the 
usual  form  and  sufficient  to  cmivey  to  the 
guarantee  a  fee  simple  estate  in  the  lot  de- 
scribed." Tbe  statute  is  broad  enough  to 
protect  such  a  holding.  It  prohibits  the  forci- 
ble entry  into  lands  and  tenements.  If  tbe 
plaintiff's  right  is  only  an  easement  yet  tbat 
does  not  limit  ber  right  to  enjoy  it  free  from 
molestation,  the  same  as  if  she  held  in  fee 
Hertle  v.  Biddle,  127  Ky.  623,  106  S.  W.  282, 
15  U  R.  A.  (N.  S.)  796,  128  Am.  St  Rep.  364. 
But  it  was  held  in  a  late  case  in  this  state 
that  under  a  deed  like  the  plaintiff's,  she  be- 
comes the  owner  of  the  soil,  qualified,  it  Is 
true,  by  a  poesible  change  in  the  status,  as 
was  tbe  event  in  that  case. 

"When  a  cemetery  association  •  •  •  gells 
particular  lots  hi  a  cemetery,  the  purchaser  be- 
comes the  owner  of  the  soil,  and  manifestly  bis 
right  to  its  possession  protects  interments  made 
by  him  from  distnrbHnce."  Hx  parte  McCall, 
6S  &  a  481.  47  &  E.  974. 


[3]  The  plaintiff  hns  the  only  possession 
that  it  is  possible  to  hare  of  a  cemetery  lot. 
There  could  be  no  pedis  possesslo  in  the  very 
nature  of  the  case ;  but,  if  such  a  possession 
be  necessary,  then  it  was  present  in  tbe  case 
at  bar,  for  the  keeper  of  the  cemetery  was 
present  at  the  forcible  entry  and  protested 
against  it  His  possession  was  tbat  of  the 
plaintiff.    19  Cya  1115. 

In  a  criminal  prosecution  for  forcible  en- 
try, there  might  be  need  of  stricter  proof 
both  of  the  possession  and  tbe  entry;  but 
the  pleadings  and  proof  here  bring  this  case 
within  the  letter  of  the  civil  remedy  prescrib- 
ed by  the  statute  law.  Most  of  the  cases  in 
this  state  on  the  subject  of  forcible  entry 
have  arisen  on  the  criminal  side  of  the  court. 
They  f  re  reported  as  follows:  State  v.  Spelr- 
in,  1  Brev.  119;  State  v.  Cargill,  2  Brev. 
114;  State  v.  Bennett  Harp.  50-3,  18  Am. 
Dec.  663;  State  v.  Bates,  87  S.  C.  531,  70 
S.  E.  170;  De  Lalne  v.  Alderman,  31  S.  C. 
267,  9  S.  E.  950. 

Before  proceeding  to  discuss  the  nest  and 
last  issue,  and  reverting  to  the  character  of 
the  action  made  by  the  pleadings,  it  may  be 
tbat  the  complaint  stated  also  an  ordinary 
case  of  trespass,  for  it  alleged  the  act  of  en- 
try was  willful;  and  the  plaintiff  claimed, 
under  the  Judge's  charge,  exemplary  dam- 
ages therefor.  And,  for  such  acts  as  were 
proven,  trespass  lies: 

[4]  The  defendant's  proper  remedy  was  to 
have  demanded  of  the  plaintiff,  before  or  at 
the  trial,  to  know  under  what  flag  he  fought 
We  shall  again  revert  to  the  feature  of  tres- 
pass when  we  come  to  consider  the  verdict. 

2.  The  second  issue  made  by  the  exceptions 
has  reference  to  tbe  admission  and  tbe  ex- 
clusion of  testimony.  There  was  a  contend- 
ed illegal. admission  in  two  instances,  and  a 
contended  illegal  exclusion  in  one  instance. 

[i]  The  plaintiff  did  not  have  or  did  she  of- 
fer In  evidence  the  deed  from  the  Elmwood 
Cemetery  Company  to  the  Randolph  Cem- 
etery Company,  plaintiff's  grantor.  She  of- 
fered in  place  of  it  the  book  from  the  ofilce 
of  register  of  mesne  conveyances,  whereon  the 
original  had  been  spread  according  to  law. 
There  was  no  proof,  aside  from  that  record 
Itself,  that  sucb  a  deed  had  aforetime  existed 
and  was  lost  The  proof  of  the  deed's  exist- 
ence by  the  record  of  it  alone  does  not  bring 
the  case  within  the  rule  announced  in  State 
v.  Croker,  49  S.  C.  242,  27  S.  B.  49.  The  rec- 
ord of  a  deed  does  not  prove  the  existence 
of  tbe  deed,  unless  its  existence  cannot  be 
better  shown,  for  the  best  evidence  of  the 
deed  is  tbe  paper  Itself,  and  the  secondary 
evidence  of  it  to  wU,  the  record,  is  only  al- 
lowable when  the  best  cannot  be  had.  There 
ought  therefore  to  have  been  some  proof, 
aside  from  the  record,  tbat  such  a  deed  had 
existed  but  could  not  be  found. 

[t,  7]  But  the  proof  of  such  a  deed  was 
not  necessary  for  two  reasons:  (1)  The  plain- 
tiff was  entitled  to  stand  on  her  |)0!<se.«>slon. 
Without  proof  of  title ;  and  ^2)  the  defendant 
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undertook,  wltbout  right,  as  shall  hereinafter 
appear,  to  justify  his  conduct  by  a  deed  from 
the  Randolph  Cemetery  Company,  a  common 
source  with  the  plaintiff;  and  it  was  there- 
fore irrelevant  how  the  Randolph  Cemetery 
Company  got  title. 

[S]  The  next  contended  incompetent  evi- 
dence was  the  allowance  of  Clark's  testimony 
about  the  defendant's  words  quoted  above. 
Clark  was  the  gravedlgger,  and  it  was  to 
him  defendant  expressed  the  determination  to 
dig  a  grave  there  or  be  damned.  It  matters 
not  that  the  words  were  not  uttered  to  the 
plaintiff.  The  issue  was.  Did  the  defendant 
enter  with  force?  and  that  could  be  proved 
by  any  witness  who  saw  the  exercise  of  force. 

[I]  3.  The  court  next  excluded  the  testi- 
mony of  a  negro,  named  Tom  Green,  who  un- 
dertook to  testify  to  a  deed  from  the  Ran- 
dolph Cemetery  Company  to  his  mother,  for 
be,  as  her  heir  at  law,  had  conveyed  to  de- 
fendant Such  exclusion  is  challenged  on 
two  grounds:  First,  that  the  testimony  was 
competent ;  and,  second,  that  by  its  exclusion 
the  court  Judged  of  the  facts  of  the  case. 
Oreen  testified  that  he  bad  seen  a  deed  from 
the  Randolph  Cemetery  Company  to  bis 
mother,  and  be  named  the  witnesses  on  it, 
and  he  gave  some  account  of  its  contents. 
But  on  cross-examination,  true  to  his  racial 
instincts,  he  testified  that  be  could  not  read. 
The  court  thereupon  ruled  bis  testimony  in- 
competent, and  instructed  the  Jury  to  pay 
no  heed  to  it  The  circumstance  that  he  con- 
tradicted himself  did  not  excHude  him  as  a 
competent  witness.  It  went  to  his  credibility 
before  the  Jury,  and  not  l>ei9ore  the  court 
And,  when  the  court  told  the  Jury  to  disre- 
gard what  Green  said,  it  invaded  another 
province  than  its  own  and-  one  reserved  alone 
for  the  Jury. 

[10]  But  it  was  not  allowable  for  the  de- 
fendant to  excuse  his  forcible  entry  by  proof 
of  title  in  himself.  If  he  had  UUe,  and  the 
plaintiff  would  not  let  him  in,  his  way  to  get 
In  was  through  the  law,  and  not  by  forcible 
entry.    State  ▼.  Bennett,  supra. 

The  statute  was  enacted  to  require  people 
to  settle  their  disputes  about  land,  not  by  their 
own  force,  but  by  the  peaceable  process  of  the 
law.  Proof  that  the  forcible  entry  was  Jus- 
tified by  the  wrongdoer's  title  would  circum- 
vent and  defeat  the  beneficent  objects  of  the 
statute.  It  would  enable  a  man  to  violate 
the  law  and  Justify  the  act 

[11,12]  4.  The  last  and  most  serious  issue 
Is  the  amount  of  the  verdict  and  the  elements 
of  it    The  statute  provides: 

"If  the  party  aggrieved  recover  in  such  a«- 
tion,  and  it  be  found  by  verdict  •  *  *  that 
the  party  defendant  entered  with  force  Into  the 
lands  and  tenements,  •  *  •  the  plaintiff 
shall  recover  treble  damagea"    Section  4069. 

The  preceding  section  gave  "an  action"  to 
the  plaintiff;  and  the  recovery  therein  is 
damages  of  course.  When  such  damage  has 
been  ascertained,  the  statute  trebles  it. 


But  in  the  instant  case  the  court  charged 
the  Jury  the  meaning  of  exemplary  damages, 
and  told  the  Jury  such  damages  might  be 
awarded  in  this  case  in  the  event  willfulness 
was  made  out  The  court  then  insti-ucted  the 
Jury  to  express  its  verdict  as  "single  daumg- 
es."  When,  therefore,  the  Jury  found  $400 
single  damages,  there-  is  warrant  to  conclude 
that  it  contained  both  actual  and  exemplary 
damages.  Indeed,  the  testimony,  the  Instrnc- 
tlon,  and  the  amount  of  the  verdict  excludes 
any  other  conclusion.  If  that  be  so,  then 
the  court,  tbereaftcr  instructed  the  Jury  to 
treble  that,  which  was  to  mount  treble  dam- 
ages upon  exemplary  damages.  Plainly  tbe 
plaintiff  may  not  hare  that  We  think,  nev- 
ertheles.s,  the  verdict  for  $400  may  stand,  if 
the  pla'ntiff  so  elects.  If  the  plaintiff  shall 
so  chc'jse,  the  defendant  cannot  complain 
thereat,  for  the  proof  made  a  case  for  ex- 
emplary damages,  whether  termed  that  or 
termed  treble  damages,  but  not  for  both,  as 
computed. 

Our  Judgment,  therefore.  Is  that  Oiere  shall 
be  a  new  trial,  and  tbe  Judgment  shall  be 
set  aside,  unless  the  plaintiff  shall  remit  on 
the  record,  within  20  days  after  the  filing  of 
this  opinion,  all  of  the  verdict  over  and  above 
$400;  such  remission  to  be  reckoned  from 
the  date  of  the  Judgment 

GARY,  C.  J.,  and  HTDRICK,  WATTS,  and 
FRASER,  JJ.,  concur. 


am.  B.  c.  40) 

CAVE  et  al.  v.  CAVE  et  aL    (No.  8086.) 

(Supreme  Court  of  South  Carolina.    April  3, 
1915.) 

1.  Appeai.  and.E}brob  €=>823— ABomRO  Ex- 
ceptions TOGETBEB. 

The  practice  of  arguing  exceptions  togeth- 
er which  depend  upon  the  same  basic  point  of 
law  is  to  be  commended  as  simplifying  the  con- 
sideration of  the  case.  - 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J  3:i04;    Dec  Dig.  «=>Sa{.J 

2.  Mabriage  ^=»47 — Evidemcs— DxcLAaATioN 
or  Pasties. 

The  declarations  of  a  man  and  woman  con- 
cerning their  marriage  are  admissible  in  evi- 
dence after  their  death,  even  though  the  legiti- 
macy of  issue  depends  on  the  decision. 

[Ed.   Note.— For   other  cases,   see   Marriage, 
Cent  Dig.  {  76;    Dec.  Dig.  <S=>47.] 

3.  Mabbiaoe  ^e»48— Eviuence— Rxpxnic. 

Testimony  of  common  repate  was  admissi- 
ble in  evidence  to  prove  the  existence  of  a  mar- 
riage, even  thoupih  the  legitimacy  of  usae  de- 
pended on  tbe  decision. 

[Ed.   Note.— For  other  cases,   see    Marriage, 
Cent  Dig.  }  76;   Dec  Dig.  C=>48.] 

4.  Evidence  «=»67— Pbesumptiom— Contisu- 

ANCB    or  OONCtTBINAOE. 

The  condition  of  concubinage  once  shown  to 
exist  is  presumed  to  continue,  in  the  absence  of 
evidence  to  the  contrary. 

[Ed.    Note.— For   other   cases,   see    Evideni^ 
Cent  Dig.  §f  87,  88,  103;    Dec  Dig.  <&=>C7.J 

5.  Pabtitioh  €=5»C3— BtiBOEN  or  Pboof. 

Where  the  plaintiiTs,  children  of  a  dece- 
dent sued  as  his  heirs  for  a  partition,  the  bur- 
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den  was  on  them  to  proTe  that  they  were  heirs, 
and  the  fact  that  defendants  denied  the  allega- 
tion of  the  complaint  that  the  plaintiffs  were 
seisaed  in  fee  did  not  throw  npon  defendants  the 
burden  of  proving  that  plaintiS*  were  illegiti- 
mate. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  Si  183-185 ;  Dec.  Dig.  <S=»63.] 

6.  Mabsiaoe  €=>00— Agseeiient  to  Keep  Sx- 
CKET— Etfect. 

The  fact  that  parties  agr«e  to  keep  a  mar- 
riage secret  has  no  etCect  to  invalidate  it,  but 
the  fact  of  secrecy  may  be  evidence  against  the 
existence  of  the  marriage  itself. 

[EA.  Note.— For  other  cases,  see  Marriage, 
Out.  Dig;  H  7»-8»;   Dm.  Dig.  «=>Da] 

7.  PabTITION  «=a63— l88TJB»^WllOHT  0*  Bvi- 
DENCK. 

Where  plaintiffs,  children  of  a  decedent, 
brought  suit  in  partition  as  his  heirs,  defend- 
ants were  not  bound  to  prove  the  illegitimacy  of 
the  plaintifEa  beyond  a  reasonable  doubt. 

[Bid.  Note. — For  other  cases,  see  Partition, 
Cent.  Dig.  fj  183-185;    Dec.   Dig.  <3=>U3.] 

8.  JuDoiCBNT  «=>70e — Res  Jtidicata  —  Pi»- 

SONB    OONCLUDED— PiBflONS    «0T    PABTIE&— 

Evidence. 

Plaintiifs  in  partition  were  not  concluded 
by  tlie  record  of  a  prior  partition  suit  over  the 
same  land,  to  which  they  were  not  parties,  nor 
was  such  record  admissible  in  evidence  against 
them  to  show  that  defendants  were  the  only 
heirs  of  their  father,  and  hence  that  plaintiffs, 
also  ilia  children,  were  presumably  illegitimate. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Ont.  Dig.  i  1230;   Dec.  Dig.  <S=>708.1 

8.  Babiabds  «s>3— Pbbsukftion— Gohjlbita- 

xiOH  or  Pabxntb. 

In  a  partition  suit  by  children  of  a  dece- 
dent by  a  second  wife  against  his  children  by 
a  first  wife,  where  the  plaintiffs  proved  that 
their  parents  had  occupied  the  same  house  and 
tilled  the  same  soil  for  30  years,  and  had  six 
<diildren  bom  to  them,  which  bore  tibeir  name, 
presumption  arose  that  such  children  were  legit- 
imate, which  shifted  upon  defendants  the  burden 
of  proving  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  IS  4,  6;    Dec.  Dig.  «=>3.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  W.  B.  Gruber,  Special 
Judge. 

Action  by  Henrietta  Cave  and  ottaera 
•gainst  Evan  Cave  and  otliers.  Judgment 
for  defendants,  and  plaintiifs  appeaL  New 
trial  ordered. 

Jaa.  E.  Davis  and  Tha&  M.  Bonlware,  both 
of  Barnwell,  for  appellants.  J.  O.  Patterson, 
Jr.,  and  Bates  St  Slnuns,  all  of  Barnwell,  for 
n8p<Hidents. 

OAGEi,  J.  The  action  is  for  partition  of 
400  or  600  acres  of  land  lying  at  and  near 
Kline  station,  Barnwell  county.  One  Evan 
Cave,  a  negro  and  once  a  slave,  died  in  1901, 
■dsed  of  the  land.  He  had  aforetime  co- 
habited at  different  periods  with  two  wo- 
men; one  Cassie  before  and  after  the  war 
of  the  do's;  and  one  Eliza  after  that  war 
and  after  the  death  of  Cassie.  Both  were  his 
wives;  no  issue  is  made  about  that.  By 
Cassie  Evan  had  five  children  and  by  Eliza 
be  had  six  Children. 

In  1902  the  children  by  the  first  marriage 


aud  the  wife  of  the  second  marriage  procured 
the  land  to  be  partitioned  amongst  them- 
selves, oue-tbird  to  Eliza  the  wife,  and  two- 
thirds  to  the  children  of  Evan  and  Cassie. 
The  partition  was  had  by  action  in  the  cir- 
cuit court,  but  the  children  of  Evan  and  Eliza 
were  not  parties  thereto,  and  are  confessedly 
not  concluded  by  that  record.  Those  chil- 
dren brought  this  action  In  1912  or  1913,  and 
made  parties  the  second  wife  and  all  the 
children  by  both  marriagea'  The  pivotal  is- 
sue for  trial  was  this:  Were  Evan  and 
Eliza  husband  and  wife  before  the  birth  of 
their  children,  or  any  of  them,  so  that  such 
children  became  heirs  of  Evan  at  his  death, 
and  entitled  to  Inherit  a  part  of  his  estate? 
Ti.  is  not  denied  that  Evan  and  Eliza  lived 
and  labored  uninterruptedly  together  at  one 
place,  that  is,  they  occupied  the  same  house 
and  tilled  the  soil  from  the  early  70's  until 
the  death  of  Evan,  In  1901,  and  that  the 
plaintiffs  are  their  children,  and  that  some 
time  in  the  middle  90's,  after  the  birth  of 
the  plaintiffs,  a  colored  preacher  named  Rob- 
inson performed  for  them  a  marriage  cere- 
mony; and  It  Is  claimed  by  the  plaintUb 
that  Evan  and  Eliza  were  husband  and  wife 
long  before  that,  and  some  time  In  the  mid- 
dle 70's,  and  before  the  plaintiffs  were  ever 
born.  The  issue  has  been  twice  tried  by  a 
jury,  ,  In  October,  1913,  the  jury  found  for 
the  plaintiffs,  but  the  presiding  Judge  set 
the  verdict  aside,  the  record  does  not  dis- 
close upon  what  ground.  In  1914  the  jury 
found  for  the  defendants,  and  from  Judgment 
thereon  appeal  is  had  here  by  the  plaintiffs. 

There  are  a  multitude  of  exceptions.  They 
cover  10^  printed  pages;  while  the  two  ar- 
guments for  the  plaintiffs,  very  commendably, 
cover  together  only  8  printed  pages. 

[1]  The  exceptions  are  altogether  too  vo- 
luminous. One  of  the  appellant's  counsel, 
with  great  good  sense,  has  argued  the  first 
18  exceptions  together,  and  has  made  only 
pointed  reference  to  the  twentieth  and  twen- 
ty-first exceptions.  The  other  of  appellant's 
counsel  has  expressly  argued  only  the  twen- 
ty-sixth exception.  This  procedure  greatly 
simplifies  a  consideration  of  the  case,  and  Is 
much  to  be  commended. 

Without  multiplicity  of  words,  counsel  on 
both  sides  have  laid  bare  the  real  issues  be- 
tween them,  and  have  cited  the  record  and 
the  authorities  to  sustain  their  contentions. 
We  shall  not  take  up  the  exceptions  as  they 
are  written;  for  counsel  have  not  done  that. 
We  shall  consider  the  real  questions  which 
the  briefs  have  made. 

The  arguments  of  the  appellants  make 
eight  que-stions: 

(1)  Was  it  competent  to  admit  In  testimony 
for  the  defendants  the  declarations  of  Evan 
and  Eliza  about  the  character  of  their  as- 
sociation, and  also  testimony  tending  to  show 
the  general  repute  of  that  association?  (First 
to  eighteenth  exceptions,  both  Inclusive.) 

(2)  Was  it  In  conformity  to  law  for  the 
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court  to  cbarge  the  Jury  that,  If  It  "believed 
from  the  evidence  that  Evan  and  EUza  be- 
gan living  together  In  a  state  of  concubinage, 
or  that  the  original  compact  between  them 
was  illicit,  then  the  law  presumes  that  It 
continued  of  that  character  until  It  is  chang- 
ed by  the  lawful  undeHtanding  and  consent 
of  the  parties  into  the  relation  of  marriage"? 
(Twenty-sixth  exception.) 

(3)  Was  it  right  to  charge  the  Jury  that  the 
ordinary  rule  of  law  is  that  the  plaintiff 
must  prove  his  case  by  a  preponderance  of 
the  testimony,  without  at  the  same  time  In- 
structing the  Jury  that  the  defendants  had 
the  burden  put  upon  them  to  prove  a  de- 
fense by  a  preponderance  of  the  testimony? 
(Nineteenth  exception.) 

(4)  Was  it  right  to  charge  the  Jury  that  an 
agreement  to  keep  the  fact  of  marriage  a 
secret  would  not  invalidate  the  marriage,  but 
the  fact  of  secrecy  may  be  evidence  again&t 
the  fact  of  marriage?  (Twenty-fourth  ex- 
ception.) 

(5)  Was  It  right  to  refuse  to  charge  the 
Jury  that  the  defendants  were  bound  to  es- 
tablish the  fact  of  illegitimacy  beyond  a 
reasonable  doubt? 

(6)  Was  the  record  of  the  suit  for  parti- 
tion had  in  1902  between  Eliza  and  the  chil- 
dren by  Cassle  prima  facie  true  against  the 
plaintiffs,  80  that  the  plaintlfCs  had  cast  upon 
them  in  this  action  the  burden  to  overcome 
that  record?    (Twentieth  exception.) 

(7)  Was  It  right  to  refuse  to  charge  the 
Jury  that,  if  the  testimony  on  the  Issue  of 
legitimacy  shall  be  evenly  balanced,  the  ver- 
dict should  be  in  favor  of  legitimacy?  (Twen- 
ty-second exception.) 

(8)  Was  It  right  to  charge  the  Jury  that 
the  burden  was  on  the  plaintiffs  to  prove  the 
fact  of  legitimacy?    (Twenty-first  exception.) 

On  some  of  these  there  was  no  serious  con- 
tention, so  we  shall  not  much  regard  them. 
The  brunt  of  the  argument  was  directed  to 
the  first,  second,  third,  sixth,  and  eighth  is- 
sues. 

[2, 3]  We  think  the  court  was  clearly  right 
to  hear  testimony  to  prove  the  declaration 
of  Evan  and  Eliza  about  the  marriage,  and 
to  hear  testimony  about  the  repute  of  the  mar- 
riage. Allen  V.  HaU,  2  Nott  &  McC!.  114,  10 
Am.  Dec.  578.  The  issue  of  marriage  is  not  co- 
terminous with  that  of  Illegitimacy.  A  per- 
son may  be  the  illegitimate  child  of  one  of 
two  married  people,  or  he  may  be  the  Il- 
legitimate child  of  two  unmarried  iieople. 
Had  It  been  conceded  in  this  cause  that  Evan 
and  Eliza  were  married  at  the  outstart,  and 
thereafter  bore  children,  then  it  may  be  that 
public  policy  would  close  the  mouth  of  either 
to  make  a  declaration  against  the  legitimacy 
of  their  reputed  child.  The  cases  cited  by 
appellant's  counsel  sustain  that  view;  they 
do  not  hold  that,  where  legitimacy  is  depend- 
ent upon  a  questioned  marriage,  the  fact  of 
marriage  may  not  be  proved  or  disproved  by 
the  declaration  of  the  parties.  And  upon 
like  principle  the   fact  of  marriage,   even 


though  legitimacy  depends  upon  It,  may  be 
proved  by  common  repute. 

The  court  was  right  on  the  second  issue. 

[41  A  condition  proven  to  exist  is  presum- 
ed as  a  fact  to  so  continue  until  another  con- 
dition is  proven  to  exist.  Greenleaf  on  Ev. 
§  41.  So  here,  if  the  proof  lead  the  Jury  to 
believe  that  Evan  and  Eliza  at  the  outstirt 
began  to  live  In  concubinage,  then  the  pre- 
sumption of  fact  is  that  they  so  continued 
until  a  different  mode  of  life  is  proven  by  the 
plaintiffs.  See  Pryer  v.  Fryer,  Rich.  Eq. 
Cas.  98:  Stringfellow  v.  Scott,  Bl<^.  Eq. 
(3as.  100,  note. 

[S]  On  the  third  issue  the  appellants  do 
not  deny  that  the  court  was  right  to  Instruct 
the  ^ary  that  a  plaintiff  must  prove  his  case 
by  a  preponderance  of  the  testimony;  fur 
that  is  true.  The  contention  is  that  the 
court  ought  to  have  gone  further,  aud  in- 
structed the  Jury  that  the  defendants  were 
obliged  to  prove  by  a  like  preponderance  a 
special  defense  which  has  been  pleaded,  to 
wit,  illegitimacy.  The  answer  plead  no  such 
defense;  it  merely  denied  the  allegation  of 
the  complaint  which  was  that  the  plaintlfft 
were  seised  in  fee  of  the  lands  in  contro- 
versy. The  plaintiffs  had  to  prove  the  al- 
legations of  the  complaint  by  the  greater 
weight  of  the  testimony.  Besides,  if  the 
plaintiffs  desired  a  fuller  instruction  there- 
about, then  they  should  have  requested  it. 

[I]  No  argument  is  made  against  the  cor- 
rectness of  the  fourth  issue;  the  court's  in- 
struction in  that  instance  was  plainly  right. 

[7]  There  is  no  warrant  to  bold  on  the 
fifth  issue  that  the  defendants  were  bound  to 
prove  the  Illegitimacy  of  the  plaintiffs  be- 
yond a  reasonable  doubt.  Such  is  not  the 
law.  The  appellants  rely  on  a  Harj-laud 
case  where  a  mother,  confessedly  married 
and  living  with  her  husband,  sought  to  bas- 
tardize one  of  her  own  offspring.  Scanlan  v. 
Walsh,  81  Md.  118,  81  AU.  498,  48  Am.  St. 
Rep.  48& 

[S]  About  the  sixth  Issue  there  Is  more  dif- 
ficulty. The  respondents'  counsel  states  in 
his  brief  that  the  partition  record  was  In- 
troduced by  the  plaintiffs  as  part  of  their 
case,  and  they,  having  Introduced  it  are 
bound  by  It  But  the  defendants  plead  the 
record  as  a  defense.  The  "case"  does  by 
inference  show  that  the  plaintiffs  introduced 
the  record,  but  only  to  prove  three  plats 
which  were  in  It,  and  that  the  plaintiffs  were 
not  parties  to  it.  The  court  refers  in  the 
charge  to  the  introduction  of  the  record.  Buc 
at  the  outstart  of  the  trial  plaintiffs'  counsot 
said: 

"We  take  It  [the  court]  will  advise  the  jury 
•  •  •  the  sole  question  is  ua  to  whether  tir 
not  the  parties  in  this  action  were  made  parci<  -i 
to  the  former  proceedings,  and,  if  the.v  were  U"t. 
whether  they  nre  entitled  to  a  share  in  the  inr- 
tition  of  this   land." 

And  the  court  distinctly  charged  the  jury 
that  the  plaintiffs  were  not  bound  by  the 
partition  suit  unless  they  were  parties  to  it. 


Digitized  by  V^jOOQ  IC 


s.a) 


m  BO  PEBOIYAL'S  BSTATB 


247 


An  Inspection  ot  tbe  record  Bbowed  they 
were  not  parties.  Brief  reference  must  here 
be  made  to  that  snlt.  One  Farrel  bad  a 
mortgage  on  the  land  from  Bvan.  The  late 
Col.  Robert  Aldrlch  and  Mr.  Joseph  Brown 
ondertake  to  divide  the  land  betwixt  Eliza, 
as  tbe  widow  of  BSran,  and  the  children  of 
Bvan  by  Cassle,  and  therein  to  provide  for 
the  apportionment  of  the  Farrel  mortgage 
debt  betwixt  the  said  wife  and  children.  The 
only  parties  to  the  action  were  Farrel  and 
Eliza  and  the  children  of  Evan  and  Cassle. 
Some  of  the  children  of  Evan  and  Eliza  may 
have  been  In  the  office  of  the  attorneys  at  a 
conference;  but  some  of  them  were  Infants, 
and  there  la  no  proof  that  they  were  In  court 
or  had  any  adequate  knowledge  of  what  was 
being  done.  The  Issue  as  to  who  were  the 
belrs  at  law  of  ESvan  was  never  litigated, 
except  In  tbe  manner  suggested,  by  a  pro 
forma  hearing  and  decree.  The  plalntUFa 
here  never  had  a  day  in  court  at  that  par- 
tition. Plainly  those  who  were  not  parties 
to  a  cause  are  not  bound  by  the  Judgment 
therein.  McEacben  v.  Co<airan,  1  McGord 
338;  Kennedy  v.  Slmson,  Harp.  370;  Hardin 
T.  Clark,  32  S.  a  480, 11  S.  E.  304.  "A  Judg- 
ment is  the  final  determination  of  the  rights 
of  the  parties  to  the  action."    Code. 

It  Is  true  the  court  Instructed  the  Jury 
that  the  plaintiffs  were  not  bound  by  the 
Judgment  because  they  were  not  parties  to 
the  action.  But  in  a  subsequent  and  fuller 
part  of  the  charge  the  court  said: 

"So  far  as  the  record  is  concerned,  the  pra- 
•omption  la  in  favor  of  the  statements  con- 
tained in  that  record,  and  when  that  is  introduc- 
ed in  evidence  here,  and  it  thowt  that  the  par- 
tie»  in  that  cate  who  are  olaimed  to  be  the  heirt 
at  lav)  of  Evan  Gave  were  hit  only  heirt  at  law, 
it  rettt  upon  the  plaintifft  in  thit  eate  to  come 
in  and  thow  that  that  it  not  correct."  (Th« 
italics  are  added.) 

The  record  thai  was  declared  by  the  court 
to  prove  that  the  children  of  Bvan  and  Cas- 
sle were  the  only  heirs  at  law  of  Evan;  and 
tbe  plalntiirs  were  required  to  overcome  that 
proof.  The  court  gave  force  and  effect  to 
tbe  statements  in  the  record  against  those 
who  were  not  parties  to  it.  We  are  of  tbe 
opinion  that  was  not  tbe  law. 

[f]  The  elc^ith  and  last  issue  we  shall  con- 
sider is  close  akin  to  tbe  stxtb.  The  court 
practically  cast  upon  tbe  plaintiffs,  in  the 
first  instance,  the  burden  of  proving  tliat  they 
were  bdrs  at  law  of  Evan.  When  tbe  plain- 
tiffs proved  that  Bvan  and  Blini  occupied  the 
same  house  and  tilled  tbe  same  soil  tor  80 
years,  and  that  they  had  sl]^  children  bom 
to  them,  which  bore  their  name,  the  pre- 
sumption arose  that  these  children  were  le- 
gitimate. Vaugban  v.  Rhodes,  2  McCord 
227,  13  Am.  Dec.  713.  Thereupon  the  bur- 
den was  shifted  upon  the  defendants  to  prove 
that  to  be  fblse  which  seemed  to  be  true. 
Tbe  last  sentence  of  the  charge  led  tbe  Jury 
to  understand  that,  when  the  defendants  had 
proved  the  partition  record,  then  the  plaln- 


tlfb  were  required  to  prove  by  tba  "prepon- 
derance of  tbe  evidence  that  [Evan  and  BUza] 
cohabited  together  and  had  children  as  the 
result  of  that  cohabitation,  and  they  were 
in  a  condition  to  contract  matrimony,  and 
they  had  these  children  as  a  result  of  that 
cohabitation."  That  is  not  the  law.  The 
burden  was  on  the  defendants  to  prove  by 
a  preponderance  of  the  testimony  that  the 
plalntiirs,  who  seemed  to  be  lawful  children, 
were,  in  fact,  bastards. 

We  are  therefore  of  the  opinion  that  upon 
the  last  two  grounds  considered  the  plain- 
tiffs are  entitled  to  a  new  trial ;  and  it  is  so 
ordered. 

GABY,  C.  J.,  and  HTDBIOK,  WATIS, 
and  FRASEB,  JJ.,  concur. 


(101  S.  0.  US) 

In  re  PEBGXVAL'S  ESTATB. 

Ex  parte  PURCEI<L  et  aL 

(No.  9110.) 

(Supreme  Court  of  South  Carolina.    May  20. 
1916.) 

DisoovKBT   9=>80   —   ExHtnoNS   or   Dkad 
Bodies— Obdhbs. 

Where  the  facts  raised  a  presumption  that 
the  relation  between  one  of  the  petitaoners  for 
the  ezhaming  of  the  body  of  deceased  and  de- 
ceased was  that  of  parent  and  child,  and  the  pe- 
tioners  asked  for  the  exhuming  of  the  body  to 
enable,  them,  by  means  of  identification  marks 
thereon,  to  show  heirship,  and  thereby  defeat 
proceedings  to  escheat  the  estate  of  deceased, 
the  court  properly  ordered  that  the  body  of  de- 
ceased should  be  exhmned. 

[Ed.  Note.— For  other  cases,  see  Discovery. 
Cent.  Dig.  U  UO-112;  Dec.  Dig.  «s>86.] 

Appeal  from  Common  Pleas  Circuit  Ooxat 
of  Charleston  County;  T.  S.  Sease,  Judge. 

Proceedings  In  escheat  by  the  State,  on  tbe 
relation  of  the  Board  of  Commissioners  of 
tbe  Sinking  Fund  of  the  State,  through  R. 
M.  McCown,  Secretary  of  State,  as  agent  of 
the  board  and  as  escheator,  against  the  es- 
tate of  Belle  Perdval,  otherwise  known  as 
Anne  Louise  Purcell  (Purdl),  deceased,  in 
which  Brldgett  Purcell  and  others  filed  a  pe- 
tition by  way  of  traverse,  and  also  filed  a 
petition  for  the  exhuming  of  tbe  body  of  de- 
ceased to  enable  them,  by  means  of  tdentifl- 
catlon  marks  on  the  body,  to  show  that  they 
were  he  heirs  at  law.  There  were  affidavits 
supporting  the  last  petition,  and  from  an 
order  authorizing  the  exhuming  of  the  body 
on  conditions  Imposed,  the  Board  of  Com- 
missioners and  Patrick  Purcell,  an  alleged 
heir,  appeal.    Affirmed. 

Barron,  McKay,  EYlerson  &  Moffatt,  of 
Columbia,  and  Mordecal  &  Gadsden  &  Rut- 
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ledge  and  F.  F.  Herndon,  all  of  Cbarleaton, 
for  appellants.  Broken  &  Erckmann,  James 
Allan,  and  Tbos.  S.  McMUlaq,  all  of  Gbarles- 
ton,  for  respondents. 

OAGO,  X  The  exlgendes  of  the  canse  pre- 
Tents  a  redtal  of  its  history  and  a  full  state- 
ment of  the  Issnes  which  have  hetsa.  made. 
So  much  of  that  as  shall  be  necessary  may  be 
set  ont  by  the  reporter.  The.  appeal  is  from 
an  order  of  the  drcnit  conrt  which  directed 
the  exhumation  of  a  dead  body  interred  in 
Magnolia  Cemetery,  at  Charleston,  in  the 
last  months  of  1914.  The  object  of  the  dis- 
interment is  to  see  if  the  body  sustains  cer- 
tain marks  which  may  certainly  identify  it 
as  that  of  one  who  was  the  alleged  child  of 
Bridgett  Furcell,  of  the  Dominion  of  Can- 
ada. 

All  those  who  have  been  Instructed  In  and 
who  believe  the  Bible,  believe  that  the  living 
body  is  made  in  the  image  of  Ood,  that  it  is 
his  temple,  and  that  the  "Spirit  of  God 
dwelleth  in  it"  If  that  be  so,  then  the  dead 
body,  even,  ought  to  be  and  is  regarded  with 
grave  concern.  When  it  has  been  put  away, 
"earth  to  earth,"  it  ought  not  to  be  lighUy 
disturbed.  For  that  reason,  an  order  direct- 
ing Its  exhumation  ought  not  to  be  made  ex- 
cept upon  the  most  serious  consideration. 
And  it  matters  not  whether  It  be  the  body  of 
one  called  saint  or  called  sinner,  if  we  dare 
'to  pretend  to  a  knowledge  of  that  character. 
Tb»  serious  import  of  the  order,  then,  makes 
It  one  which  ought  to  be,  and  is  in  many 
cases,  subject  to  appeal.  While  the  dead 
body  ought  not  to  be,  and  is  not,  subject  to 
the  control  and  gaze  of  all  or  many  individ- 
uals, it  ought  to  be  subject  to  the  examina- 
tion of  her  who  bore  it  The  petitioner  here 
claims  to  be  the  mother  of  her  who  Is  dead. 
If  that  be  so,  then  she  onght  to  have  the 
right  and  privilege  to  undo  the  grave  and 
see  its  inh.ibitant  If  the  testimony  makes 
out  her  contention  prima  facie,  then  we  think 
the  petitioner  is  entitled  to  the  order. 

In  the  instant  case  the  circumstances  tend- 
ing to  prove  the  fact  need  not  be  recited.  It 
la  sufficient  to  say  they  show  such  a  connec- 
tion betwixt  the  child  who  is  alleged  to  have 
begun  life  in  Canada  and  the  woman  who 
died  and  was  buried  in  Charleston  as  to  raise 
the  presumption  that  they  are  one  and  the 
same. 

The  genuineness  of  the  witnesses  who  swore 
has  not  been  challenged  by  proof,  nor  has 
that  which  they  swore  to  been  controverted 
In  like  manner. 

We  are  therefore  of  the  opinion  that  the  or- 
der of  the  circuit  court  was  properly  granted, 
and  must  be,  and  is,  affirmed. 

GARY,  C.  J.,  and  HTDBICiC,  WATTS,  and 
FRASER,  JJ.,  concur. 


(n  W.  Ta.  W) 
WEEBXY  «t  al.  T.  WAGNER  et  aL 

(Supreme  Goort  of  Appeals  of  West  Virginia. 
AprU  20,  1915.) 

(Byllabut  hy  the  Court.) 

L  ACKROWLKDOUENT    9s»25  —  MaBBIKD    WO- 

lasN— Sale  of  Realty. 

A  married  woman  can  bind  her  land  for 
■ale  only  by  a  writing  which  she  duly  acknowt 
edges  as  the  statute  requires. 

[Ed.  Note. — For  other  cases,  see  Admowlete- 
ment  Cent  Dig.  {$  133-148 ;  Dec  Dig.  «=325.1 

2.  ACKROWLKDOUENT    ^s»44  —  Bt   Mabetep 

Women.    . 

Where  a  married  woman  by  a  written  op- 
tion ezecnted  only  by  her  aignatnre  and  seal, 
agrees  to  convey  her  land  p>^  another  in  can 
he  elects  to  take  the  same  within  a  stipulated 
time,  her  acknowledgment  of  the  same  made 
before  a  notary  after  the  time  fixed  for  snch 
election  has  expired,  will  not,  withoat  more,  re- 
vive and  legalize  the  agreement  and  an  electioo 
made  under  it  within  the  time. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment Cent  Dig.  SS  232,  233;  Dec.  Dig.  e=> 
44.] 

Appeal  froiii  Clrcnlt '  Court  Harrison 
County. 

Suit  by  W.  P.  Weekly  and  others  against 
John  Wagner  and  others.  From  a  decree  for 
defendants,  plaintiffs  appeaL    Affirmed. 

Taney  Harrison,  of  Clarksburg,  for  appel- 
lants. Davis,  Swartz  &  Templeman,  of 
Clarksburg,  for  appellees. 

ROBINSON,  P.  John  Wagner  and  Anna 
Wagner,  his  wife,  Joint  owners  of  a  parcel  of 
land,  entered  into  a  written  agreement  with 
W.  P.  Weekly,  dated  October  12,  1912,  to  sell 
and  convey  the  parcel  to  him,  or  to  whom- 
soever he  might  direct,  for  a  consideration 
named.  The  agreement  was  a  limited  option. 
By  its  terms  Weekly  was  granted  until  mid- 
night of  October  28, 1912,  to  elect  to  take  the 
property  under  the  terms  stated.  If  be  did 
not  so  elect  within  the  time,  the  agreement 
was  to  be  null  and  void. 

The  writing  was  executed  mily  by  the  sig- 
natures and  seals  of  the  Wagnera.  It  was 
not  further  executed  by  the  acknowledgment 
of  Mrs.  Wagner,  a  married  woman.  There- 
fore it  bound  John  Wagner  but  not  bis  wife. 

Weekly  together  with  one  Famsworth,  to 
-whom  he  had  set  over  his  rigUa  under  the 
agreement  called  on  the  Wagners  and  gave 
verbal  notice  of  an  election  to  take  the  prop- 
erty. This  was  done  before  midnight  of  Oc- 
tober 28, 1912.  The  next  day  a  notary  called 
on  .Mrs.  Wagner,  exhibited  to  her  the  writ- 
ings and  asked  her  if  she  bad  signed  it  She 
replied  tliat  she  had.  He  did  not  disclose  to 
her  his  official  character.  Her  husband  was 
not  present  at  the  time.  Later,  the  notary 
duly  certified  on  the  agreement  that  John 
Wagner  and  Anna  Wagner  had  on  October 
29,  1912,  acknowledged  the.  same  before  him 
In  his  county. 

There  are  other  matters  presented  in  the 
case  and  dwelt  upon  in  argument  but  In  view 
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of  the  decision  we  have  reached  It  is  unnec- 
essary to  give  time  and  space  to  them. 

[1]  Mrs.  Wagner  owned  an  undivided  one- 
half  Interest  in  the  land.  That  she  could  not 
divest  herself  of  title  thereto  otherwise  than 
by  a  deed  or  contract  acknowledged  In  the 
manner  prescribed  by  statute  Is  conceded  by 
counsel.  Pickens  v.  Stout,  67  W.  Va.  422,  68 
8.  E.  364;  Anilck  v.  Ellis,  63  W.  Va.  421,  44 
S.  B.  257 ;  Kosenour  v.  Kosenour,  47  W.  Va. 
«»4,  35  S.  E.  918;  Moore  v.  Llgon,  30  W.  Va. 
146,  3  S.  E.  672;  Moore  v.  Llgon,  22  W.  Va. 
292.  "A  marrl^  woman  cannot  divest  her- 
self of  title  by  even  a  written  contract,  un- 
less it  has  been  acknowledged  by  her  In  the 
maimer  prescribed  by  law ;  nor  can  she  btad 
herself  by  an  executory  contract  of  sale, 
without  duly  acknowledging  it"  Simpson  v. 
Belcher,  61  W.  Va.  157,  159,  56  S.  E.  211,  212. 
So,  at  the  time  of  the  election  by  Weekly  and 
Farnswortb  to  take  the  property  under  the 
executory  contract  of  Mrs.  Wagner,  a  mar- 
lied  woman,  she  was  not  bound  by  the  con- 
tract The  contract  not  being  binding  as  to 
ber,  the  election  under  It  could  be  no  more 
binding  than  the  contract  itself.  That  elec- 
tion must  get  any  force  that  it  may  have 
from  the  contract  authorizing  It  The  con- 
tract having  had  no  legal  force,  the  election 
bad  none.  As  to  Mrs.  Wagner  the  whole 
transaction  was  a  thing  dead  In  law  from  the 
date  of  the  writing  to  midnight  of  October 
28,  1912.  The  other  parties,  Weekly  and 
Famsworth,  could  base  no  legal  right  against 
ber  on  it  or  anything  done  under  It  In  law 
there  was  no  contract  as  to  Mrs.  Wagner, 
and  no  election  to  take  ber  land. 

[2]  All  this  being  true,  did  the  acknowledg- 
ment made  by  Mrs.  Wagner  after  the  stipu- 
lated time  for  election  had  expired,  avail 
anything?  Did  it  revive  the  lifeless  contract 
and  the  futile  election  under  it?  We  bold 
tliat  it  did  not  In  reason,  how  could  it? 
The  acknowledgment  was  not  in  such  terms 
as  to  make  a  new  contract  Neither  in  terms 
nor  In  effect  did  it  say  that  Mrs.  Wagner 
meant  to  give  legal  life  to  that  which  was 
legally  dead.  She  merely  acknowledged  a 
paper  that  could  then  have  no  effect  by  its 
own  terms.  The  acknowledgment  could  not 
make  it  binding  for  an  election  to  take  un- 
der it  for  the  time  In  which  there  could  be 
an  election  under  It  had  expired.  It  requir- 
ed both  a  binding  option  and  an  election  un- 
der the  same  to  bind  Mrs.  Wagner.  We  have 
neltber  in  the  case.  For  when  the  election 
was  made,  the  writing  was  not  binding  on 
ber,  and  when  the  acknowledgment  of  the 
writing  was  made  by  her,  the  time  for  elec- 
tion under  it  had  passed.  Weekly  and  Fams- 
worth  never  undertook  to  bind  Mrs.  Wagner 
to  the  agreement  until  a  time  when  by  the 
very  term's  of  the  paper  it  was  futUe  to  do 
M,  the  day  stipulated  for  election  having 
passed.  At  no  time  was  there  a  legal  meet- 
ing of  the  minds  of  the  parties  on  the  terms 
of  the  agreement.    An  agreement  by  one  that 


another  may  have  his  property  if  the  latter 
electa  to  take  It  before  a  previous  midnight 
is  surely  legally  ineffective. 

The  argument  that  the  ackhowledgment  by 
Mrs.  Wagner  was  a  confirmation  or  ratifica- 
tion of  the  Invalid  contract  and  election,  Is 
not  sound.  A  court  of  equity  in  this  suit  for 
specific  performance  as  against  her,  cannot 
well  say  that  by  the  mere  act  of  acknowl- 
edging a  paper  dead  even  by  its  own  terms 
she  meant  to  divest  herself  of  title  to  her 
land.  The  implication  Is  Indeed  remote.  Nor 
is  it  consistent  with  the  strictness  required 
in  the  imssing  of  the  title  of  a  married 
woman. 

Tbt  specific  performance  prayed  for  by 
WeeKly  and  E'arns worth  was  properly  denied 
and  their  bUl  rightly  dismissed.  They  asked 
no  separate  enforcement  against  John  Wag- 
ner, even  if  It  would  have  been  Just  and 
equitable  in  the  discretion  belonging  to  a 
court  of  equity  in  such  a  case  as  this  to  have 
granted  enforcement  as  to  him.  alone.  We 
affirm  the  decree. 

LYNCH,  J.,  absent 


(76  w.  V».  »l) 

HORNOK  V.  LIFEX 

BUTCHER  V.  LIFE  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
AprU  20,  1915.) 

(Byllaln*  hv  the  Court.! 

1.  Appbax  ard  Ebbob  iS=>35&— Appkai,  fbom 
OsB  Decbee— Effect  on  Otiieb  Deobees. 

An  appeal  in  a  cause,  within  time  as  to  one 
decree  therein,  does  not  bring  up  for  review  oth- 
er decrees  which  were  appealable,  but  as  to 
which  the  time  fixed  by  law  for  appeal  has  ex- 
pired. 

[Ed.  Note.— For  other 'cases,  see  Appeal  and 
Error,  Cent  Dig.  K  1926,  1927;  Dec.  Dig.  «=» 
356.] 

2.  Bqumr  9s»419  — Dbcbbe  Pbo  Conpebso  — 
CoBBEonon  or  Ebbobs— Motion. 

The  motion  sanctioned  by  Code  1913,  ch. 
134,  sec.  5  (sec.  4979),  is  simply  for  the  purpose 
of  correcting  error  apparent  on  the  record,  as 
upon  appeal  or  writ  of  error.  It  can  not  avail 
to  open  the  cause  to  let  in  a  defense  that  was 
not  put  in  issue  and  litigated. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  SS  972-985;   Dec  Dig.  «9=»419.] 

3.  Appeai.  and  Ebbob  «=»1026  —  Habutess 
Bbbob— NoNPBKJTJDiciAi,  Rulings. 

On  appellate  process  a  party  can  not  take 
advantage  of  an  error  that  does  not  prejudice 
his  rights. 

.  [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %%  4029,  4030;  Dec.  Dig.  <S=3 
1026.] 

.  Appeal  from  Circuit  Court,  Lewis  County. 
Suits  by  C  A.  Horuor  against  Noah  Life, 
administrator,  etc.,  and  by  Isaac  F.  Butcher 
against  Noah  Life,  administrator,  etc.,  and 
others.  From  an  order  denying  a  motion  to 
reverse  decree  of  sale,  Isaac  F.  Butcher  ap- 
peals.  AfiSrmed. 
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C.  C.  Higgliibotham,  of  Buckhannon,  for 
appellant  Linn,  Brannon  &  lively,  of  Olen- 
riUe,  C.  L.  Smith,  of  Charleston,  and  Brannon 
&  Stathers  and  W.  Q.  Stathers,  all  of  Weston, 
for  appellees. 

ROBINSON,  P.  A  snlt  was  brought  against 
Isaac  Butcher  in  his  life  time,  to  subject  hia 
lands  to  the  payment  of  judgments  which  had 
been  rendered  against  him.  Pending  the 
suit  be  died,  and  by  a  bill  of  revivor  and  sup- 
plement the  cause  was  converted  Into  a  gen- 
eral creditors'  suit  to  sell  the  lands  of  the  de- 
cedent for  the  payment  of  the  liens  and  debts 
outstanding  against  the  same.  The  widow, 
heirs,  and  other  proper  parties  were  brought 
in.  The  cause  proceeded  to  a  decree  adjudg- 
ing the  liens  and  debts  and  directing  a  sale 
of  the  lands. 

The  bill  of  revivor  and  snpplement  ex- 
hibited the  will  of  the  decedent  By  the  will 
the  testator,  among  other  things,  had  de- 
vised to  his  widow  a  part  of  his  lands  by  the 
following  meager  description:  "One  hundred 
acres  of  land  off  the  lower  end  of  my  farm 
embracing  the  house  and  building."  The  will 
said  nothing  about  this  devise  being  in  lieu 
of  dower.  The  land  devised  was  of  course  in- 
volved in  the  suit  for  the  enforcement  of 
liens.  Pending  the  suit  upon  the  bill  of  re- 
vivor and  supplement  which  brought  in  the 
widow  and  heirs,  the  widow  conveyed  the 
one  hundred  acres  devised  to  her,  to  Isaac  F. 
Butcher,  one  of  the  heirs,  by  the  same  meager 
description  used  In  the  will.  Though  both  the 
grantor  and  the  grantee  were  parties  to  the 
cause  involving  the  land  of  which  Isaac 
Butcher  died  seized  and  possessed,  neither  of 
them  took  any  step  therein  to  save  the  one 
hundred  acres  from  a  sale  by  decree.  The 
bill  was  taken  for  .confessed  as  to  them. 
Later,  Isaac  F.  Butcher  proved  before  the 
commissioner  to  whom  the  cause  liad  been 
referred,  a  large  debt  In  hia  favor  against 
the  estate  of  the  decedent,  which  was  carried 
Into  and  provided  for  in  the  decree  direct- 
ing a  sale  of  the  lands.  Though  the  widow 
devisee  had  conveyed  a  part  of  these  very 
lands  to  him,  neither  she  nor  he  said  one 
word  in  the  cause  against  a  decree  for  the 
.sale  of  the  one  hundred  acres.  On  the  other 
hand,  Isaac  F.  Butcher  appeared  in  the  cause 
and  took  a  decree  for  his  debt  against  the 
land  that  had  been  conveyed  to  Urn  by  the 
widow. 

More  than  three  years  after  the  pronounce- 
ment and  entry  of  the  decree  of  sale,  Isaac  F. 
Butcher  filed  his  bill  to  review  the  cause  for 
error.  Therein  he  set  up  the  conveyance  of 
the  one  hundred  acres,  made  by  the  widow 
to  him,  alleged  that  this  land  had  been  devis- 
ed to  the  widow  in  lien  of  dower,  and  assign- 
ed that  because  it  was  so  devised,  the  decree 
of  sale  was  erroneous  in  embracing  the  same. 
Farther,  he  undertook  to  assert  that  even 
if  the  one  hundred  acres  was  not  devised  In 
lieu  at  dower,  the  decree  of  sale  was  errone- 


ous because.  In  the  proceedings  leading  to  its 
entry,  dower  in  the  lands  of  the  decedent  had 
not  been  assigned  to  the  widow.  Upon  de- 
murrer to  the  bill  of  review,  the  court  was  of 
opinion  that  the  demurrer  was  well  taken. 
Plainly  the  bill  of  review  was  filed  beyond 
the  time  allowed  by  law.  Thereupon  the 
plaintifC  therein  asked  to  amend  in  an  imma- 
terial and  irrelevant  particular,  which  re- 
quest was  overruled.  Then  he  sought  to  have 
his  bill  of  review  treated  as  a  motion  under 
Ck)de  1913,  ch.  134,  sec.  5  (sec.  4979).  The 
court  would  not  so  consider  it,  but  sustained 
the  demurrer  and  dismissed  the  bill  of  re- 
view. 

T'lereafter,  Isaac  F.  Butcher  proceeded  by 
■notion  under  the  statute  mentioned  above, 
and  within  the  time  allowed  therein,  to  ob- 
tain a  review  of  the  decree  of  sale  for  the 
alleged  errors  he  had  formerly  relied  on  iu 
the  bill  of  review.  Some  proceedings  were 
had  under  this  motion,  which  need  not  be 
here  recited.  The  motion,  upon  final  hearing 
of  the  same,  was  denied.  The  court  perhaps 
went  further  in  its  order  made  In  the  dis- 
position of  this  motion  than  was  pertinent  In 
the  premises.  It  was  of  opinion  that  the  de- 
scription of  the -laud  in  the  devise  and  deed 
was  so  indefinite  as  to  be  invalid.  But  all 
that  we  shall  not  detail.  The  matter  can 
have  no  bearing  on  proper  decision  herein. 
The  same  may  be  said  of  a  subsequent  mo- 
tion made  for  a  change  or  amendment  of  the 
order  of  which  we  have  last  spoken. 

[1]  Upon  the  appeal  allowed  to  Isaac  F. 
Butcher,  he  attacks  as  erroneous  the  decree 
of  sale  in  the  original  cause,  entered  March 
18,  1899;  the  decree  dismissing  the  bill  of 
review  and  refusing  to  treat  the  same  as  a 
motion  under  the  statute,  entered  October  .^0, 
1903;  and  the  order  denying  the  statutory 
motion  to  reverse  the  decree  of  sale  for  er- 
ror, entered  November  29,  1912.  Each  of 
these  is  a  final  decree  or  order  In  the  particu- 
lar proceeding  to  which  it  relates.  Each 
was  appealable.  But  the  appeal  herein, 
which  was  allowed  within  the  statutory  pe- 
riod only  as  to  the  order  or  decree  of  Novem- 
ber 29.  1912,  does  not  bring  under  review  the 
other  decrees.  As  to  each  of  them,  no  appeal 
was  taken  within  the  time  fixed  by  law. 
They  are  beyond  review.  Let  as  again  Iterate 
an  established  rule: 

"An  appeal  in  a  cause,  though  within  time  as 
to  some  decrees,  cannot  bring  up  for  review 
any  appealable  decree  as  to  which  the  time  fix- 
ed by  law  for  appeal  has  expired."  Morrison  v. 
Leach,  84  S.  E.  177. 

The  appeal  brings  before  us  only  the  order 
or  decree  of  November  29,  1912.  Did  the 
court  by  that  order  improperly  deny  the  mo- 
tion made  by  Isaac  F.  Butcher  to  reverse  the 
decree  of  sale  for  error?  We  have  noticed 
the  alleged  grounds  on  which  the  motion  was 
based.    They  can  not  avail. 

Though  Isaac  F.  Butcher  was  a  party  de- 
fendant to  the  cause,  proving  a  debt  In  his 
tuvax  as  against  the  lands,  he  made  no  i»- 
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sae  tliat  the  one  hnndred  acres  bad  been  de- 
vised to  the  widow  In  lieu  of  dower.  Nor 
did  the  widow,  his  grantor  of  the  one  hun- 
dred acres,  who  was  also  a  party  to  the  cause, 
raise  any  such  issue.  They  both  confessed 
tbe  scope  of  the  bUl  that  the  land  devised  to 
the  widow  and  now  claimed  by  Isaac  F. 
Butcher  was  subject  to  be  charged  with  the 
liens  and  debts  of  the  decedent,  for  which  It 
was  afterwards  ordered  sold.  This  claim  of 
Isaac  F.  Butcher  that  It  was  not  so  subject, 
made  as  a  basis  of  the  motion  to  reverse  for 
error,  was  never  mentioned  in  the  suit.  The 
court  was  not  asked  to  decide  upon  any  such 
claim,  and  made  no  decision  In  regard  to 
the  same.  The  court  was  not  Informed  by 
any  pleading  or  In  any  other  way  that  such 
claim  existed.  Nor  was  it  the  province  of 
tbe  court  to  inquire  outside  the  record  as  to 
such  a  matter.  How  can  it  be  urged  that 
tbe  court  erred,  when  it  was  not  called  upon 
to  decide,  and  did  not  decide?  As  the  par- 
ties allowed  the  record  to  be  made,  no  error 
appears  in  charging  tbe  one  hundred  acres 
with  the  liens  and  debts  of  tbe  decedent 
The  bill  sought  so  to  charge  It  The  widow 
did  not  claim  it  in  lieu  of  dower.  Her  gran- 
tee did  not  Inform  the  court  that  be  made 
claim  to  tbe  same.  Both  stood  by  and  con- 
fessed the  bill  which  asserted  that  tbe  lands 
should  be  sold  for  liens  and  debts.  On  the 
face  of  the  will  exhibited  in  the  cause,  tbe 
one  hundred  acres  was  chargeaWe  as  they 
confessed  it  to  be.  What  error  was  there  In 
taking  the  matter  as  they  confessed  it? 
AVbat  else  could  the  court  do? 

[2]  The  motion  overruled  by  the  order  of 
November  29,  1912,  was  one  simply  to  re- 
verse tbe  decree  to  which  it  related  for  any 
error  for  which  an  appellate  court  might  re- 
verse the  decree.  Code  1913,  cb.  134,  sec.  6 
(sec  4979).  It  could  not  be  made  the  imple- 
ment of  opening  tbe  cause  to  let  in  some- 
thing that  was  not  litigated  therein.  No 
such  motion  can  be  made  to  pertain  to  some- 
thing not  theretofore  involved  In  the  Issues 
and  litigated  in  tbe  cause.  It  may  have  been 
the  fault  of  the  appellant  that  the  decree  of 
sale  did  not  Involve  a  litigation  ot  his  claim 
to  the  one  hundred  acres,  but  he  could  not 
cure  that  fault  by  the  use  of  the  statutory 
motion  which  he  employed.  The  language  of 
Judge  Sanders  In  Ferrell  v.  Camden,  57  W. 
Va.  401,  60  S.  E.  733,  is  pertinent: 

"This  motion  is  only  for  the  purpose  of  cor- 
recting an  erroneous  decree,  and  not  to  enable 
the  defendants  to  open  up  the  case  for  the  pur- 
pose of  making  defense. 

[3]  But,  says  the  appellant  the  decree  of 
sale  was  erroneous  in  that  dower  was  not 
assigned  to  the  widow,  and  the  motion  reach- 
ed such  error.  True,  It  may  have  been  error 
to  sell  the  land  for  the  liens  and  debts  of  the 
decedent  without  first  assigning  dower  to  the 
widow.  But  how  Is  the  appellant  Isaac  F. 
Butcher  prejudiced  by  that?  One  can  not 
on  appellate  process  take  advantage  of  an 


error  that  does  not  prejudice  his  rights.  We 
need  not  dte  authority  for  this  proposition. 
The  failure  to  assign  dower  to  the  widow  was 
favorable  to  Isaac  F.  Butcher  as  a  complain- 
ing creditor  in  the  cause.  Moreover,  his  con- 
tention that  dower  should  have  been  assigned 
to  the  widow  is  directly  Inconsistent  with 
his  claim  that  the  one  hundred  acres  was 
devised  her  In  lieu  of  dower. 

As  we  have  seen,  the  motion  to  reverse  the 
decree  of  sale  was  properly  denied  as  to  both 
grounds  on  which  it  was  based.  Though  the 
order  denying  the  motion  embodies  some  im- 
material considerations,  tbe  absence  of  these 
immaterial  considerations,  or  the  grant  of 
**»  amendment  of  the  order,  sought  below 
by  appellant,  would  have  given  his  motion 
no  better  standing.  The  finding  of  absolute 
want  of  ground  for  the  motion  to  reverse  the 
decree  of  sale,  precludes  and  forecloses  con- 
sideration of  such  matters.  The  order  will 
be  affirmed. 

LTNCH,  J.,  absent 

=='  (78  yf_  Va.  203) 

STODDARD  et  al.  v.  JARRETT  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  20,  1915.) 

(Sj/llaius  by  the  Court.) 

1.  Btjildino  and  Loan  Associations  ^=:»33 
—Monet  Advanced  on  Unuatdbed  Stock 
— contbact  to  repay— usubt. 

A  contract  with  a  building  and  loan  associa- 
tion for  the  repayment  of  money  advanced  upon 
unmatured  stock,  which  provides  for  payment 
of  the  premium  bid  for  tbe  loan,  not  in  a  lump 
sum,  but  in  monthly  installments  for  a  definite 
time,  is  not  usurious. 

[Ed.  Note.— For  other  cases,  see  Building  and 
I^an  Associations,  Cent  Dig.  §§  43-47,  49-59; 
Dec.  Dig.  «=>33.] 

2.  Equity  «=»181— Answeb— Time  fob  Fil- 
ing. 

Defendant  may  file  his  answer  at  any  time 
before  final  decree. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  S  417;  Dec.  Dig.  ®=>181.] 

3.  Equity  iS=>410— Commissionee's  Repobt— 
EbtcEPTioNS— Time  for  Taking. 

It  is  no  abuse  of  discretion  to  permit  ez- 
ceptions  to  be  taken  to  a  commissioner's  report 
t)efore  it  is  acted  on  by  tbe  court,  although  sev- 
eral terms  have  passed  since  its  filing. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent 
Dig.  a  905-^19 ;  Dea  Dig.  <S=>410.] 

Appeal  from  Circuit  Court  Taylor  County. 

Suit  by  Josiah  C.  Stoddard  and  others,  re- 
ceivers, etc.,  against  Linnle  Jarrett  and  oth- 
ers. From  a  decree  for  defendants,  plaintiffs 
appeaL     Reversed  and  remanded. 

Warder  &  Robinson,  of  Grafton,  and  For- 
rest W.  Brown,  of  Charles  Town,  for  appel- 
lants. John  Ifc  Hechmer,  of  Grafton,  for  ap- 
pellees. 

WILLIAMS,  J.  Plaintiffs,  receivers  of  the 
Washington  National  Building  &  Loan  Asso- 
ciation, have  -appealed  from  a  decree  of  flw 


^s>Tor  othar  case*  see  lame  topic  and  KSY-NUUBER  in  all  Ker-Nttmb«r«d  UiKesu  and  ludex«s 
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drcalt  conrt  of  Taylor  county,  rendered  In 
tbeir  favor  on  tbe  28th  of  October,  1913,  on 
the  ground  that  the  amount  of  money  de- 
creed them  Is  less  than  they  are  entitled  to. 
The  suit  was  brought  In  1907  by  the  afore- 
said building  and  loan  association  to  en- 
force the  Uen  of  a  trust  deed  executed  by 
Llnnle  Jarrett  and  Absalom  Jarrett,  her  hus- 
band, to  Joslah  C  Stoddard  and  Addison  O. 
Dn  Bols,  trustees,  dated  March  1,  1898,  upon 
certain  real  estate  in  the  dty  of  Orafton,  In 
trust  to  secure  the  payment  of  a  conditional 
bond  of  same  date  for  $4,000,  made  by  the 
grantors  to  said  building  and'  loan  associa- 
tion. Mrs.  Jarrett  had  subscribed  for  20 
shares  of  stock  In  the  association,  and  had 
obtained  an  advancement  of  $2,000.  The 
conditions  of  the  bond  were  that  she  would 
repay  to  the  association,  its  successors  and 
assigns.  In  the  manner  provided  by  its  char- 
ter and  by-laws,  the  sum  borrowed,  as  fol- 
lows: First,  60  cents  per  share  each  month, 
as  dues;  second,  50  cents  per  share  each 
month,  as  Interest  on  the  money  loaned; 
and,  third,  50  cents  per  share  a  month  as 
premium  bid  by  her  for  the  loan.  She  also 
bound  herself  to  pay  such  fines,  charges,  and 
assessments  as  may  be  Imposed  under  the 
charter,  by-laws,  and  reflations  of  the  as- 
sociation, and  aU  taxes,  insurance  premiums, 
and  assessments  on  the  real  estate  given  as 
security  for  the  faithful  performance  of  her 
obligations.  Payments  were  to  continue  un- 
til such  time  as  said  shares  of  stock  should 
be  fully  paid  up.  The  bond,  as  well  as  a  by- 
law of  the  association,  provided  that  no  pay- 
ment on  account  of  stock  or  premiums  should 
be  exacted  for  a  longer  i)erlod  than  84 
months,  but  that,  if  the  stock  did  not  ma- 
ture in  that  time,  then  6  per  centum  per  an- 
num should  be  paid,  in  monthly  installments, 
on  the  money  advanced  on  the  stock  until  It 
matured,  at  which  time  all  payments  were 
to  cease,  and  the  deed  of  trust  securing  the 
bond  canceled.  The  bond  and  by-laws  also 
provided  that  if  default  be  made  and  per- 
mitted to  continue  for  three  months,  with- 
out paying  all  interest,  premiums  and  month- 
ly dues  on  stock,  and  fines  for  the  nonpay- 
ment thereof,  then  credit  on  the  advance- 
ment was  to  cease,  and  the  advancement, 
with  interest  thereon,  the  monthly  dues,  and 
fines  were  to  be  considered  as  presently  due 
and  payable.  The  terms  of  the  trust  deed 
conformed  to  the  conditions  and  provisions 
of  the  bond. 

Mrs.  Jarrett  subscribed  for  20  shares  .of 
stock  in  1893,  and  on  the  1st  of  March,  1898, 
was  granted  the  aforesaid  loan.  She  paid 
the  monthly  Interest,  premiums,  and  dues  on 
the  stock  until  October,  1900,  when  she  de- 
faulted. 

The  cause  was  referred  to  a  commissioner 
to  ascertain  and  report  the  balance  due 
plaintiff.  He  completed  his  report  on  the 
16tb.  and  filed  It  on  the  27th  of  April,  190S, 
showing  a  balance  dne  the  said  building  and 
loav  association  on  ttiat  date  of  11,021.70. 


No  further  proceedings  were  had  in  the  cause 
until  the  26th  of  April,  1911,  at  which  time 
plaintiff  moved  for  a  final  decree.  Mrs.  Jar- 
rett and  her  husband  appeared,  tendered 
their  Joint  answer  and  exceptions  to  the  com- 
missioner's report,  and  were  permitted  to 
file  same,  over  the  objections  of  plaintiff; 
and  the  cause  was  continued,  with  permis- 
sion to  both  plaintiff  and  defendants  to  take 
further  proof.  In  the  meantime,  the  busi- 
ness of  said  association  had  been  committed 
by  the  corporation  court  of  Alexandria,  Va., 
and  by  the  United  States  Circuit  Court  for 
the  Northern  District  of  West  Virginia,  to 
Joslah  C.  Stoddard  and  Douglas  Stuart,  re- 
ceivers, with  authority  to  sue  to  collect  its 
assets.  They  filed  their  petition  in  this  cause 
and  were  substituted  as  plaintiffs. 

This  cause  was  finally  heard  on  the  28tb 
of  October,  1913,  on  the  commissioner's  re- 
port and  exceptions  thereto,  and  the  court 
restated  the  account  as  follows,  viz.: 

Amount  of  loan $2,000  00 

Credits. 

Amount  of  dues  paid $1,008  00 

Interest  on  dues  at  6  per  cent  for 
3%  years  (aver.nge  time  between 
November  1,  1893,  and  October  31, 

1000)     214  20 

Amount  of  premiums  paid 320  00 

Interest  on  premiums  at  6  per  cent, 
from  February  1,  1898,  to  October 
31,   1900    28  05 

.   $1,570  2.5 

Balance  due  as  of  Oct.  31,  1900 $429  75 

Interest  on  same  at  6  per  cent,  from 
October  31,  1900,  to  October  27, 
1013    335  20 

Balance  due  plaintiffs  from  defendants, 
October  27,  1913 $764  95 

— and  decreed  accordingly. 

[1]  It  thus  appears  that  the  conrt  not  only 
gave  Mrs.  Jarrett  full  credit  for  all  monthly 
dues  she  had  paid  on  stock  subscription, 
from  the  time  she  became  a.  subscriber  un- 
til she  defaulted,  but  elno  allowed  her  Inter- 
est on  the  same,  and  on  the  premiums  paid, 
at  6  per  cent  per  annum.  The  transaction 
was  treated  as  one  between  ordinary  debtor 
and  creditor,  and  Mrs.  Jarrett  given  credit 
for  the  monttily  dues  and  premiums  paid,  as 
if  they  were  partial  payments,  apparently 
on  the  theory  that  the  contract  was  nsuri- 
ouo.  But  It  was  not  usurious.  The  length  of 
time  beyond  which  the  monthly  premiums  bid 
for  the  loan  were  not  to  be  paid,  being  fixed 
at  not  more  than  84  months,  by  the  by-laws 
and  the  terms  of  the  bond,  relieved  'the  con- 
tract from  the  charge  of  usury.  There  was 
no  uncertainty  as  to  the  maximum  amount 
of  premium  the  borrower  would  be  requir- 
ed to  pay  for  the  loan;  It  could  be  as- 
certained by  a  simple  calculation.  Such  a 
contract  by  a  building  and  loan  association 
is  not  In  violation  of  section  26,  c.  54,  Code 
1913  (sea  2925),  and  is  not  usurious.  This 
point  has  been  decided  In  numerous  cases, 
and  needs  not  to  be  elaborated  in  this  opin- 
ion.   See  the  following  cases:   Thompson  v. 
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Nat'l  Matual  B.  &  L.  Ass'n,  67  W.  Va.  651, 
50  &  E.  756;  Burkbeimer  v.  Same,  59  W. 
Va.  209,  63  S.  E.  372,  4  U  R.  A,  (N.  S.)  1047; 
Tahaney  v.  Wash.  Nat'l  B.  &  L.  Ass'n,  59  W. 
Va.  296,  63  S.  E.  791;  and  Brown,  Trustee, 
T.  Rockey,  60  W.  Va.  268,  54  S.  E.  843. 

Hie  ultimate  success  of  a  building  and 
loan  association  depends  upon  eacb  stock- 
holder paying  hla  dues,  and  a  member  who 
has  secured  an  advancement  from  the  asso- 
ciation upon  his  stock  will  not  be  permitted 
to  gain  an  advantage  over  the  others  by  de- 
faulting in  his  payments.  The  court  stated 
the  account  on  an  Improper  basis,  which 
gives  Idrs.  Jarrett  an  advantage  over  other 
stockholders  who  continued  to  pay  their 
monthly  dues  to  the  association.  Her  excep- 
tions to  the  commissioner's  report  should 
have  been  overruled,  and,  none  having  been 
taken  thereto  by  plaintiffs,  the  report  should 
have  been  confirmed,  and  a  decree  rendered 
In  favor  of  plaintiffs  for  the  amount  therein 
found,  including  interest  to  the  date  of  the 
decree.  Plaintiffs'  debt  was  the  first  lien. 
A  second  lien  was  decreed  upon  the  proper- 
ty in  favor  of  Melville  Peck,  as  to  which 
there  is  no  complaint 

[2,8]  It  was  not  error  to  permit  defend- 
ants to  file  their  answer,  although  the  case 
had  been  pending  for  four  years.  They  could 
file  their  answer  any  time  before  final  de- 
cree. Section  53,  c.  126,  Code  (sec.  4807). 
Nor  was  it  an  abuse  of  discretion  to  permit 
exceptions  to  be  taken  to  the  commissioner's 
report,  after  many  terms  of  court  had  Inter- 
vened between  its  filing  and  the  date  of  the 
exceptions.  The  statute  authorizes  the 
granting  of  such  permission,  at  any  time  aft- 
er the  report  is  filed,  and  before  it  is  acted 
on.    Section  7,  c.  129,  Code  (sec.  4852). 

The  decree  will  be  reversed,  in  so  far  only 
aa  it  ascertains  the  amount  of  plaintiffs' 
lien,  as  of  October  27,  1913,  to  be  $764.93, 
and  in  all  other  respects  It  will  be  affirmed ; 
and  this  court  wUl  enter  a  decree  changing 
the  amount  of  plaintiffs'  lien,  as  of  October 
27,  1913,  to  $1,366.19,  which  sum  is  ascer- 
tained by  calculating  the  interest  on  $964.83, 
the  balance  found  by  the  commissioner,  as 
of  November  21,  1906,  from  that  time  to  the 
date  of  the  final  decree.  And  the  cause  will 
be  remanded  for  further  proceedings.  Plain- 
tiffs are  entitled  to  costs. 

ROBINSON  and  LTNGH,  JJ.,  absent 


as  Cbk  App.  SS7) 

SHEFFIELD  v.  STATE.     (No.  630&) 
(Court  of  Appeals  of  Georgia.    May  4,  1915.) 

(Syllabus  by  the  Court.) 

1.  HOUICIDB  «=>33— VOLUNTAKT  MANSI.AUOH- 
TEB— DEiTNSB  OP  BboTHEB— "OtUEE  EQUIV- 

AUSKT  Circumstances." 

To  authorize  a  convictibn  of  voluntary  man- 
daaghter,  there  must  be  Bome  actual  assault 
npon  the  person  killing,  or  an.  attempt  by  the 


person  killed,  to  commit  a  serious  pergonal  in- 
jury on  the  person  killing,  or  other  equivalent 
circumitancet  (italics  ours),  to  justify  the  ex- 
citement of  passion  and  to  exclude  all  idea  of 
deliberation  or  malice,  either  expressed  or  im- 
plied. Pen.  Code  1910,  S  65.  As  brothers  have 
the  right  of  mutual  protection  under  the  law, 
an  actual  assault  by  the  person  killed  upon 
the  brother  of  the  person  killing,  or  an  attempt 
by  the  person  killed  to  commit  a  serious  per- 
sonal injury  upon  the  brother  of  the  person 
killing,  is  included  within  the  above  provision, 
"or  other  equivalent  circumstances."  Warnack 
V.  State,  3  Ga.  App.  59(),  60  S.  E.  288;  Armi- 
stead  V.  State,  18  Ga.  704(3). 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  54;    Dec.  Dig.  <S=»33. 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second   Series,  Other.] 
2.  HoMiciDl      <8=>255  —  VotUHTABT      Man- 

SIAUQHTEB— EVIDBNCB. 

The  jury  might  well  have  found  the  de- 
fendant guilty  of  murder,  but,  there  being  some 
evidence  from  which  they  could  infer  that  the 
defendant,  while  in  a  sudden  heat  of  passion, 
aroused  by  eeeiog  his  brother  and  the  deceased 
quarreling,  and  by  the  sudden  and  accidental  dis- 
cbarge of  a  pistol  in  the  hands  of  the  deceased, 
shot  and  killed  the  deceased,  their  verdict  of 
voluntary  manslaughter  is  authorized  by  the 
evidence. 

[Ed.  Notew— For  other  cases,  see  Homicide, 
Cent  Dig.  g§  539-541;  Dec  Dig.  <e=>255.] 

8.  Denial  op  New  Tbial  Appboved. 

No  error  of  law  is  complained  of,  and  the 
trial  judge  did  not  err  in  overruling  the  motion 
for  a  new  trial. 

Eirror  from  Superior  Court,  Laurens  Coun- 
ty;  W.  W.  Larsen,  Judge. 

Harvey  Shefileld  was  convicted  of  volun- 
tary manslaughter,  end  brings  error.  Af- 
firmed. 

Geo.  B.  Davis  and  S.  P.  New,  both  of  Dub- 
lin, for  plaintiff  in  error.  E.  L.  Stephens, 
Sol.  Gen.,  of  Wrlghtsville,  for  the  State. 

BR07LES,  J.    Judgment  atSnned. 


(U  Oa.  App.  334) 

HAYES  et  aL  v.  STATE.     (No.  6460.) 
(Court  of  Appeals  of  Georgia.    May  10.  1915.) 

(Sytlabus  hy  the  Court.) 
1.  Cbiviwax  Law  €=1156— Appeai,— Discre- 

TIONABT    RULtNG — I^NIAI.  OF  NEW    TBIAL— 

Conflicting  Ai'vidavits. 

The  discretion  of  a  trial  judge  in  refusing 
a  new  trial  on  the  ground  of  newly  discovered 
evidence  will  not  be  controlled  unless  manifest- 
ly abused.  Tilley  v.  Cox,  119  Ga,  867-872,  47 
S.  E.  219.  Where  a  motion  for  a  new  trial  is 
based  upon  alleged  newly  discovered  evidence, 
and  affidavits  are  introduced,  sustaining  and 
disputing  this  ground  of  the  motion,  "the  trial 
judge  is  the  trior  of  the  foots,  and  it  is  his 
province  to  determine  the  credibility  of  the  con- 
flicting facts  and  contradictory  witnesses.  A 
reviewing  court  will  not  in  any  such  case  con- 
trol his  discretion  as  to  the  comparative  cred- 
ibility of  the  witnesses  who  testiiied  in  support 
of  the  motion  and  those  who  swore  to  the  con- 
trary." Fouraker  v.  State,  4  Ga.  App.  602,  62 
S.  E.  116. 

[Ed.   Note.— For    other    cases,    see   Criminal 
Law.  Cent  Dig.  {8-3067-3071;   Deo.  Dig. 
1166.] 
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".  Criminal  Law  «=s>942— New  TbiaI/— Xew- 
LY  Discovered  Iufeachino  Evidence. 
It  ia  well  settled  that  evidence  that  a  wit- 
ness for  the  state  made  declarations  since  the 
trial,  that  his  testimony  given  upon  the  trial 
was  false  is  not  cause  for  a  new  trial,  even 
though  the  declarations  be  made  under  oath 
(Clark  v.  State,  117  Ga.  254.  43  S.  E.  853;  Jor- 
dan V.  State,  124  Ga.  417,  32  S.  E.  768);  and 
newly  discovered  evidence  which  merely  goes  to 
the  credit  of  a  witness,  even  though  he  be  the 
sole  witness  upon  whose  evidence  the  verdict 
was  returned,  is  not  cause  for  a  new  trial  (Hunt 
V.  State,  81  Ga.  140  [51,  7  S.  E.  142). 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ({  2316,  2331,  2332;  Dec.  Dig. 
<S=»942.] 

3.  Cbiminai,  Law  ®=>939.  945— New  TbiaI/— 
Newlt  Discovebed  Evidence. 

The  accused  was  convicted,  under  section 
781  of  the  Penal  Code  of  1910,  of  the  specific 
charge  of  cutting  and  maliciously  injuring  the 
wire  fence  of  J.  F.  Stokes,  Jr.,  which  was  de- 
scribed as  the  wire  fence  around  a  certain  field. 
The  alleged  newly  discovered  evidence  tended  to 
establish  the  fact  that  another  and  different 
fence  from  the  one  charged  in  the  accusation 
was  the  fence  actually  cut,  and  withoujt  con- 
sidering in  this  immediate  connection  the  coun- 
ter showing,  which  tended  to  establish  that  the 
identical  fence  described  in  the  accusation  was 
in  fact  the  fence  actually  cut,  it  appears  that 
by  the  exercise  of  ordinary  diligence,  the  ac- 
cused or  their  counsel  could  probably  have  ascer- 
tained, by  an  inspection  of  the  premises  between 
the  date  when  the  affidavit  was  sworn  out  on 
December  21,  1914,  and  the  trial  of  the  case 
on  January  18,  1015,  what  wire  fence  had  in 
fact  been  cut  and  partially  destroyed  by  some 
person  or  persons.  Then,  too,  in  view  of  the 
coantershowing  made  in  behalf  of  the  state,  it 
does  not  appear  that  the  alleged  newly  discover- 
ed evidence  would  be  likely  to  produce  a  dif- 
ferent result  on  a  second  trial,  especially  since 
all  the  alleged  admissions  bv  the  state's  witness 
since  the  trial  as  to  the  falsity  of  his  evidence 

fiven  on  the  trial  are  emphatically  disputed  by 
im. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  231S-2327,  2336;  Dec.  Dig. 
<S=»939,  945.1 

4.  Conviction  and  Dbniai.  or  New  Tbial 
Apfboved. 

The  evidence  authorized  the  verdict  return- 
ed, and  the  court  did  not  err  in  overruling  the 
motion  for  a  new  trial. 

Error  from  City  Court  of  Hazlehurst;  Jas. 
R.  Grant,  Judge. 

B.  F.  Hayes  and  others  were  convicted  of 
cutting  and  maliciously  injuring  a  wire  fence, 
and  bring  error.    AflBLrmed. 

Gordon  Knox,  of  Hazlehurst,  for  plaintiffs 
in  error.  J.  Mark  Wiloox,  Sol.,  of  Hazle- 
hurst, for  the  State. 

WADS2,  J.    Judgment  affirmed. 


(16  Ga.  App.  iei) 

MORGAN  T.  STATE.    (No.  6243.) 
(Court  of  Appeals  of  Georgia.     May  4,  1915.) 

(Bvllahut  hv  the  Court.) 
1.  HomoiDE    ©=309  —  Evidence  —  Instbtjo- 

TIONS— VOLUNTABT   MaNSLAUGHTEB. 

Under  the  conflicting  evidence  and  the  de- 
fendant's statement,  the  jury  would  have  been 


authorized  to  find  a  verdict  of  murder,  or_  of 
voluntary  manslaughter,  or  justifiable  homicide. 
This  being  true,  the  trial  judge  did  not  err  in 
charging  the  law  of  voluntary  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  $f  649,  650,  652-655;  Dec.  Dig.  <S=> 
309.] 

2.  Cbiminai.   Law   «s>814  —  Inbtboctions — 
Evidence. 

The  court  did  not  err  in  refusing  to  give 
the  requested  charges,  as  set  out  in  paragraphs 

2,  3,  4,  and  5  of  the  amendment  to  the  motion 
for  a  new  trial.  While  these  requests  contain 
correct  statements  of  law,  under  the  evidenc-e 
these  were  not  involved  as  issues  in  the  case. 

[EA.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  1821,  1833,  1839,  1860,  1803. 
1883,  '.890,  1924,  1979-1985,  1087;    Dec  Dig. 

3.  Conviction  and  Denial  of  New   Trial 
Appboved. 

The  evidence  authorized  the  verdict:  n« 
error  of  law  appears;  and  the  judgment  of  the 
court  overruling  the  motion  for  a  iiew  trial  is 
affirmed. 

Russell.  0.  J.,  dissenting. 

Error  from  Superior  Court.  McDuffle  Coun- 
ty; C.  B.  Conyers,  Judge. 

Cicero  Morgan  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

John  T.  West,  of  Thomson,  for  plalntlCf  in 
error.  A.  L.  EYanklln.  Sol.  Gen.,  of  Augusta, 
and  J.  B.  Burnslde,  of  Thomson,  for  the 
State. 

BROYLES,  J.    Affirmed. 

RUSSELL,  0.  J.  (dissenting).  In  my  opin- 
ion the  circumstances  In  proof  were  ample, 
when  taken  In  connection  with  the  statement 
of  the  defendant,  to  have  required  the  trial 
Judge  to  give  the  Jury ;  and  I  think  the 
omission  to  do  this  necessarily  crippled  the 
defendant  in  bis  defense,  and  weakened  the 
effect  of  the  testimony  offered  in  his  behalf. 
To  say  the  least  of  It,  there  Is  conflict  In  the 
evidence  as  to  whether  the  defendant  knew 
of  the  relations  between  his  wife  and  the  de- 
ceased, oniere  Is  no  evidence  to  show  that  be 
sanctioned  these  illicit  relations.  And,  though 
the  defendant  and  his  wife  were  separated, 
he  stated  that,  when  the  deceased  threaten- 
ed to  shoot  into  the  room  (as  testified  to  by 
several  witnesses),  be  was  pleasantly  chat- 
ting with  his  wife.  Even  if  the  couple  were 
separated,  the  marriage  had  not  been  abro- 
gated by  law,  and  the  Jury  were  so  likely  to 
be  misled  by  the  mass  of  testimony  upon 
this  point  that  they  should  have  been  In- 
structed that  it  Is  within  the  power  of  spous- 
es who  bare  been  separated  to  resume  at 
pleasure  the  conjugal  relation.  I  think, 
therefore,  the  Judgment  refusing  a  new  trial 
should  be  reversed. 
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(16  Oa.  App.  280) 

BOOKER  V.  STATE.     (No.  6295.) 
(Court  of  Appeals  of  Georgia.     May  4,  1915.) 

(Syttalu*  ly  tAe  Court.) 

L  HoiaciDE    «=»300  —    Voi-tiNTABT    Mar- 
ar.AxrGHTicB—lNSTKTJ0TioN8— Evidence. 

The  evidence  as  a  whole  anthoiized  the 
cba^e  covering  the  law  of  voluntary  man- 
slaughter. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  U  649,  650,  652-655 ;  Dec.  Dig.  <S=> 
309.] 

2.  CsnaNAL  Law  «=s>825— Inbtbttotions— Re- 

QUESTB — MANBLAUOBTEB. 

The  court  did  not  err  in  omitting,  in  con- 
nection with  the  instructions  touching  the  law 
of  manslaughter,  to  charge  that  "provocation  by 
words,  threats,  menaces,  etc.,  shall  in  no  case 
be  sufficient  to  free  the  person  killing  from  the 
g:uilt  and  crime  of  murder,"  especially  in  the 
absence  of  a  written  request  that  this  part  of 
section  65  of  the  Penal  Code  of  1910  be  so  giv- 
en in  charge. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2005 ;  Dec.  Dig.  «=s>825.] 

8.  Criminal    Law    «=3l059  —  Appeal  —  In- 

8TB  TJCT10N8— Exceptions. 

Failure  to  give  an  additional  charge  can- 
not be  taken  advantage  of  by  exception  to  a 
correct  charge  actually  given. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2671;    Dec.  Dig.  <S=>1059.] 

4.  Sttfficiekct  of  Evidence. 

There  was  ample  evidence  to  authorize  the 
verdict,  and  there  is  no  substantial  merit  in 
the  various  specific  assignments  of  error. 

Error  from  Superior  Court,  McDuffie  (boun- 
ty;  O.  B.  Conyers,  Judge. 

Robert  Booker  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

M.  L.  Felts,  of  Warrenton,  for  plaintiff  in 
error.  A.  L.  Franklin,  Sol.  Gen.,  of  Augus- 
ta, and  Jno.  M.  Graham,  of  Atlanta,  for  the 
State. 


WADE,  J.  Tl>e  first  and  second  grounds  of 
the  amendment  to  the  motion  for  a  new  trial 
complain  that  the  court  erred  in  giving  in 
charge  to  tbe  Jury  section  65  of  the  Penal 
Code,  relative  to  voluntary  manslaughter  (ex- 
cept the  part  relating  to  provocation  by 
words,  tlireats,  menaces,  etc.,  wUcb  was  omit- 
ted), and  Instructing  them  furtber  that  if 
tbey  found  the  defendant  guilty  of  man- 
slaughter what  the  form  of  tbeir  verdict 
slionld  be;  tbe  alleged  error  being  that  the 
evidence  as  a  whole  did  not  warrant  any  ref- 
erence whatever  to  the  law  of  v<dnntary  man- 
slanghter. 

[1, 4]  The  killing  occurred  on  Sunday  at  a 
negro  camp  ground,  where,  one  witness  de- 
dares,  there  were  present  more  than  a  thou- 
sand people.  Making  due  allowance  for  ez- 
aggeratloo,  it  is  evident  there  were  a  large 
number  of  negroes  at  this  meeting,  some 
drawn  there  no  doubt  by  religious  fervor, 
some  by  their  gregarious  instincts  alone,  and 
still  others  by  the  opportunities  always  offer- 
ed at  such  gatherings  to  stir  up  trouble,  set- 
tle cli  gmdges,  and  render  themselves,  by 


noise  and  sw^agger  or  even  by  violence  and 
brutality,  not  only  detestable  to  every  law- 
abiding  person  present,  bat  heroic  and  admir- 
able in  the  opinion  of  the  large  and  ignorant 
majority.  Among  others,  who  like  Satan 
"came  also  among  them"  (Job  I,  6),  were  the 
slayer  and  his  victim ;  and  from  some  of  the 
testimony,  as  well  as  from  the  statement  of 
the  accused,  it  appears  they  were  both  charg- 
ed with  Satanic  impulses  when  they  arrived 
on  the  scene,  for  it  is  evident,  from  the  state- 
ment of  the  accused,  that  he  had  with  suffi- 
cient cause  cherished  a  grudge  against  the 
deceased  for  about  two  years ;  and,  from  the 
conduct  of  the  deceased  as  depicted  by  some 
of  the?  witnesses,  it  may  be  inferred  that  he 
was  filled  to  overflowing  with  black  rage 
against  the  defendant,  even  before  they  en- 
countered each  other  on  this  day  so  fatal  to 
him.  One  of  the  witnesses  for  the  state  (who 
testified  that  he  was  a  trustee  of  the  church 
where  the  homicide  occurred,  and  was  an  "of- 
ficer" and  "marshal"  there  on  that  day)  stat- 
ed that  he  saw  the  defendant  a  few  minutes 
before  the  shooting,  and  that  he  was  down 
at  the  "preacher's  tent,"  and  left  Will  Hall, 
the  deceased,  "down  there  talking  to  the  pre- 
siding elder  and  the  bishop,"  and  that  soon 
after  Hall  came  out  and  passed  by  the  wit- 
ness, and  a  few  minutes  later  tbe  fatal  en- 
counter between  him  and  the  deceased  occur- 
red. To  reconcile  the  conference  between 
tbe  deceased  and  his  bishop  and  the  presiding 
elder  in  the  "preacher's  tent"  with  the  vio- 
lent language  and  conduct  ascribed  to  him 
by  some  of  the  witnesses  so  short  a  time 
thereafter  is  a  task  too  difficult  for  the  Cau- 
casian mind.  Out  of  the  great  number  of 
those  present,  many,  doubtless,  witnessed 
some  part  of  tbe  tragedy  which  marked  that 
day  in  the  way  that,  unfortunately,  so  many 
religious  gatherings  of  people  of  their  race 
are  distinguished,  and  many  witnesses  testi- 
fied at  the  trial  to  what  they  saw  or  failed 
to  see,  so  that  the  evidence  as  a  whole  is  on 
some  points  confusion  worse  confounded. 

Without  attempting  to  even  briefly  review 
the  conflicting  statements  as  to  the  fatal 
encounter,  it  is  enough  to  say  that  there  was 
testimony  in  behalf  of  the  state  from  which 
the  Jury  could  have  legitimately  inferred 
that  the  deceased  was  walking  away  from 
the  accused  at  the  time  the  fatal  shot 
was  fired,  and  was  making  no  effort  what- 
ever to  inflict  upon  him  any  serious  bodily 
injury,  much  less  to  commit  a  felony  upon 
his  person.  On  the  other  hand,  there  was 
some  testimony  which  tended  to  Justify  the 
defendant  altogether,  and  some  which  tended 
to  show  that  the  slayer  and  his  victim  en- 
gaged in  mutual  combat,  urged  thereto  by  a 
sudden  and  violent  impulse  of  passion,  und 
that  the  killing  was  free  from  any  uii.Ktura 
of  deliberation  whatever.  The  testimony  of 
a  witness  for  the  defense  showed  that  the 
deceased  came  up  to  the  defendant,  abused 
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and  cnrsed  him  vilely,  and  told  the  latter 
that  he  bad  a  pistol  "but  was  afraid  to  use 
It,"  and,  when  the  defendant  replied  that  he 
was  not  afraid  to  use  It,  "they  both  started 
for  their  pistols,  and  Bob  [the  defendant]  got 
bis  out  first  and  shot  him."  The  deceased 
"never  did  get  his  out  until  after  Eob  had 
done  shot  him,  and  after  he  shot  him  be  had 
it  in  his  hand."  This  witness  further  stated 
that  both  started  to  get  their  pistols  out,  but 
the  defendant  got  his  first,  as  he  had  his  coat 
on  his  arm  "and  brought  his  pistol  out  from 
under  his  arm";  that  the  shirt  of  the  de- 
ceased was  open  in  the  front,  and  his  pistol 
"was  down  in  his  shirt  bosom,"  as  she  saw 
the  handle,  and  it  appeared  as  if  he  "got 
his  hand  Irang,"  and  therefore  did  not  get 
his  weapon  out  as  quickly  as  the  defendant 
but  "he  had  it  in  his  hand  when  be  fell." 
There  was  testimony  from  other  witnesses 
for  the  defense,  which  tended  to  corroborate 
this  statement,  and  more  than  one  testified 
that  the  deceased  partially  turned  as  the  de- 
fendant fired,  and  this  accounted  for  the 
fact  that  the  ball  from  the  defendant's  pistol 
entered  the  back  of  the  deceased,  near  hla 
back  bone.  Another  witness  said  that  when 
the  shooting  occurred  the  two  parties  were 
standing  face  to  face;  that  the  deceased 
was  shot  in  the  back  because  "when  Bob 
raised  his  pistol  he  [the  deceased]  whirled." 
Several  of  the  witnesses  corroborated  the 
statement,  already  referred  to,  that,  at  the 
time  Booker  shot  Hall,  Hall  was  trying  to 
get  bis  pistol  out,  and  that  the  defendant,  as 
they  expressed  it,  simply  "beat  liim  to  It." 
This  testimony,  narrated  above,  might 
rather  indicate  that  the  defendant  shot  to 
prevent  the  deceased  from  taking  his  life, 
and  in  so  doing  was  acting  under  the  fears 
of  a  reasonable  man ;  but,  according  to  some 
of  the  evidence.  Immediately  after  the  shoot- 
ing the  defendant.  In  response  to  an  Inquiry 
why  he  had  killed  the  deceased,  said:  "I 
got  tired  of  that  man  running  over  me.  He 
had  been  running  over  me  for  three  years, 
and  I  got  tired  of  it."  And  from  the  abuse 
which  several  witnesses  say  the  deceased 
heaped  upon  the  head  of  the  defendant, 
coupled  with  the  taunts  which  reflected  upon 
his  personal  courage,  it  may  be  readily  de- 
termined, not  only  that  the  defendant  in- 
tended to  engage  in  a  combat  with  the  de- 
ceased, but  also  that  this  abuse  excited  his 
passion  to  the  point  where  it  became  irresisti- 
ble, and  absolutely  controlled  his  conduct 
The  defendant  in  his  statement  recounted 
one  gun  fight  and  several  past  dashes  be- 
tween himself  and  the  deceased,  and  told 
bow  the  deceased  bad  cursed,  abused,  and 
threatened  him  more  than  once,  and  had 
only  a  short  time  before  the  killing  (apparent- 
ly earlier  in  the  same  day)  "fussed"  with 
the  defendant's  wife  and  "stepped  on  her 
foot,"  and  he  farther  asserted  that  the  de- 
ceased, at  the  time  of  the  killing,  advanced 
upon  him,  and  he  retreated  and  admonished 


the  deceased  "to  stand  back  and  talk  to" 
him;  that  the  deceased  said:  "Yoa  got  a 
pistol,  ain't  yon?  •  •  •  i  don't  care  if 
you  have,  you  God  damned  son  of  a  bitch; 
all  you  good  for  is  to  tell  a  lot  of  God  damned 
lies" — and  ran  hla  hand  into  his  bosom,  try- 
ing to  get  his  pistol.  Whereupon  the  defend- 
ant pulled  his  pistol  from  under  his  coat 
which  he  bad  on  his  arm,  and  fired. 

The  action  of  the  deceased  on  the  occasloii 
of  the  homicide,  in  putting  his  band  on  his 
pistol  in  his  bosom,  taken  In  connection  with 
his  abusive  language  and  his  attitude  to- 
wards the  defendant  at  that  time,  though  not 
sufficient  to  Justify  the  homicide,  might  be 
regarded  s*  an  invitation  to  the  defendant 
to  engage  in  a  combat  with  deadly  weapons, 
and  thereby  render  the  homicide  manslaugh- 
ter. In  the  case  of  Toung  v.  State,  10  Ga. 
App.  116,  72  S.  E.  035,  It  was  said: 

"Where  a  baseball  player  and  an  ampire  be- 
come involved  in  a  quarrel  over  a  point  in  th« 
game,  and  while  the  umpire  is  advancing  to- 
wards the  player  with  bis  band  in  his  pocket 
the  player  pulls  a  pistol  and  kills  the  umpire, 
a  verdict  finding  the  player  guilty  of  voluntary 
manslaughter  is  not  contrary  to  law,  nor  with- 
out evidence  to  support  it." 

See,  also,  Fallon  t.  State,  S  Oa.  App.  659, 63 
S.  E.  806;  Anderson  ▼.  State,  14  Ga.  App. 
607,  81  S.  B.  802 ;  Malone  v.  State,  49  Ga.  217. 

Taking  into  consideration  the  statement  of 
the  accused  as  to  the  previous  trouble  be- 
tween himself  and  the  deceased,  and  the  al- 
leged conduct  of  the  latter  towards  bim  and 
his  wife,  his  passions  may  have  been  thereby 
aroused  to  the  danger  point,  and  whether 
there  had  been  enough  "cooling  time"  there- 
after, being  a  question  for  the  Jury,  it  may 
be  that  he  was  still  under  the  influence  of 
passion  which  became  irresistible  when  the 
deceased  accused  him  of  cowardice,  and '"dar- 
ed" him  to  draw  his  pistol,  and  attempted  to 
draw  his  own  pistol.  It  is  clearly  manifest 
therefore  that  the  Judge  committed  no  error 
In  charging  the  law  of  manslaughter,  nor 
was  the  verdict  contrary  to  law  or  without 
evidence  to  support  it,  as  there  was  ample 
testimony  from  which  the  Jury  could  deter- 
mine that  the  killing  came  strictly  under  the 
definition  of  voluntary  manslaughter. 

It  was  entirely  within  the  prerogative  of 
the  Jury  (Acts  1899,  p.  41;  Penal  Code  of 
1910,  {  65)  to  say  that  a  period  of  time,  no 
matter  how  long,  was  too  short  for  reason  to 
have  reasserted  its  dominion  under  the  cir- 
cumstances of  provocation  shown  in  this  par- 
ticular case.  In  the  case  of  Hlgbtower  v. 
State,  14  Ga.  Appu  248,  80  S.  E.  0S4,  Russell, 
C.  J.,  speaking  for  the  court,  said: 

"There  are  sometimes  circamstauccs  whick 
justly  arouse  an  indignation  which  glows  more 
niddlly  with  the  passage  of  time  (a  passion 
which  is  not  really  'irresistible,'  as  defined  by 
law,  until  it  passes  from  red  to  white  heat),  aod 
by  every  rule  of  reason,  as  well  as  by  the  legis- 
lative enactment  of  1899,  the  siiiii'-iency  of 
'cooling  time'  should  be  submitted  to  the  jury; 
for  the  jury  is  composed  of  men  of  varioKS 
miada,  and  geaerally  includea  those  whose-expe- 
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elencea  have  been  attuned  to  different  touches 
upon  tbe  varied  chords  of  human  feeling." 

Eqpedally  Is  this  true,  where,  as  In  the 
case  now  under  consideration,  the  deceased 
used  language  at  the  time  of  the  homicide 
not  only  sufficient  to  arouse  passion,  but  cal- 
culated to  add  to  and  inflame  a  passion  al- 
ready aroused  by  previous  circumstances  of 
provocation.  Another  case  which  seems  to  be 
In  point  Is  that  of  Land  v.  State,  11  6a.  App. 
7C1,  76  S.  B.  7a  See,  also.  Battle  v.  State. 
133  Ga.  186,  66  S.  E.  3S2,  and  citations. 

[2]  In  the  third  ground  of  the  amendment 
to  tbe  moti<«  for  a  new  trial  It  Is  complained 
that  tbe  judge  erred  in  failing  to  charge, 
in  connection  with  the  instruction  given  as  to 
tbe  law  of  voluntary  manslaughter,  that 
"provocation  by  words,  threats,  menaces,  or 
contemptuous  gestures  shall  in  no  case  be 
sufficient  to  free  the  person  killing  from  the 
guilt  and  crime  of  murder,"  or,  In  other 
words,  that  the  Judge  erred  In  omitting  these 
words  when  giving  in  charge  to  the  jury  sec- 
tion 65  of  the  Penal  Code.  This  is  a  some- 
what unusal  complaint.  Generally  error  Is 
assigned  in  cases  of  this  character  because 
the  trial  judge  gave  In  charge  this  part  of 
section  65  without  proper  gualiflcation,  and 
It  is  somewhat  refreshing  to  pass  upon  an 
exception  based  not  on  the  inclusion,  but  the 
exclusion,  of  this  part  of  that  section.  It 
appears  to  be  so  difficult  to  Instruct  the  jury, 
to  tbe  satisfacttDn  of  counsel  for  the  accused, 
as  to  provocation  by  words,  threats,  menaces, 
eta,  or  so  that  no  proper  exception  can  be 
urged  against  such  instruction,  that  this 
court  said  In  Holland  v.  State,  3  6a.  App.  467, 
60  S.  E.  206,  that: 

"This  phase  of  criminal  law  as  codified  Is 
couched  in  such  inapt  language  that  in  most 
cases  the  trial  judge  may  safely  run  his  pen 
through  these  words,  when  charging  the  man- 
slaughter section." 

Again,  In  Gamer  v.  State,  6  6a.  App.  788, 
66  S.  B.  842,  it  is  said: 

"It  is  not  usually  a  proper  charge  that  'p'o- 
Tocation  by  words,  threats,  menaces  or  contemp- 
tuous gestures,  shall  in  no  case  be  sufficient 
to  free  the  person  killing  from  the  guilt  and 
crime  of  murder.'  This  is  especially  true  where 
there  Is  a  theory  of  the  evidence  on  which  the 
jury  might  find  that  the  person  killing  acted  in 
apparent  self-defense,  on  account  of  a  reason- 
able fear  aroused  in  his  mind  by  threats,  men- 
aces, etc.,  taken  in  connection  with  other  facts 
In  the  case." 

See,  in  this  connection,  Cnmming  v.  State, 
90  6a.  662,  37  S.  B.  177.  Usually  when  this 
part  of  section  65  la  charged  exception  is  tak- 
en, and  In  the  case  under  consideration  ex- 
ception Is  taken  because  it  was  not  charged. 
Without  meaning  to  be  flippant,  the  excep- 
tion takoi  to  tbe  failure  to  charge  these 
words  suggests  tbd  tbougbt  that  perhaps 
connsd  may  bare  reasoned  tbat  "it's  a  poor 
rule  tbat  won't  work  botb  ways";  but,  in  de- 
fiance of  the  maxim,  we  must  bold  tbat 
this  rule  will  only  work  <Hie  way— In  this  in- 


stance, at  least.  It  may  be  said  further,  in 
regard  to  this  exception,  that  there  was  oo 
timely  request  in  writing  to  charge  the  law 
relative  to  provocation  by  words,  threats,  etc., 
and  since,  under  former  rulings  of  this  court, 
it  is  ordinarily  best  for  a  trial  judge  to  "draw 
bis  pen"  through  these  particular  words  in 
tbe  statute,  it  is  evident  tbat  no  valid  as- 
signment of  error  can  be  based  upon  the  fail- 
ure of  tbe  judge  to  give  lustructidns  In  regard 
thereto,  without  such  a  written  request 

[3]  The  fortb  and  last  ground  of  the  amend- 
ment to  the  motion  for  a  new  trial  alleges 
that  the  court  erred  In  charging  tbat: 

"If  the  guilt  of  tbe  accused  is  shown  to  the 
satisfaction  of  the  jury,  they  are  authorized  to 
convict  him,  regardless  of  any  good  cliaracter 
on  his  part ;  but  the  jury  are  authorized  to  con- 
sider his  good  character,  if  It  has  been  shown." 

Tbe  error  complained  of  Is  that  this  charge 
falls  to  instruct  tbe  jury  as  to  the  amount 
of  consideration  which  proof  of  good  charac- 
ter should  have  at  their  hands.  The  excep- 
tion does  not  complain  that  the  charge  given 
was  Incorrect  or  misleading,  and  we  may 
not  ctmsider  an  exception  taken  to  a  correct 
charge  merely  because  the  judge  failed  to 
give  some  additional  charge  on  the  subject, 
where  no  proper  written  request  was  made. 
However,  tbe  point  raised  by  this  exception 
appears  to  be  controlled  by  the  following 
cases:  Maddox  r.  State  9  Ga.  App.  448  (1), 
71  8.  B.  488;  MoBley  v.  State,  11  Ga.  App. 
303  (1).  76  S.  B.  144;  Keys  v.  State,  112  Ga. 
392  (6),  87  S.  B.  762,  81  Am.  St  Bep.  63; 
Scott  V.  State,  187  Ga.  887  (3),  73  S.  B.  676. 

Judgment  affirmed. 


(U  QtL.  App.  290) 

DIXON  ▼.   STATE.     (No.  6362.) 
(Court  of  Appeals  of  Georgia.    May  4,  1916.) 

(ByaahiM  by  the  Owtrt.) 

1.  CaikiNAL   Law   «=>304— Evidkncb-^ttdi- 

OIAI,  NonCB— COKPOKATB  Ghastbb. 

This  court  will  take  judicial  c^nizance 
that  the  Georgia  &  Florida  Railway  Company 
is  a  corporation  chartered  under  the  laws  of 
this  state.  Truebeart  v.  State,  13  Ga.  Apn. 
661  (4),  79  S.  E.  755. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liBTi^Cent  Dig.  H  700-717,  2951% ;   Dec  Dig. 

2.  EUBKZZLXMEIf  T  C=n44    SuyjfioiBHOT  OF  Bv- 

IDENOS. 

The  evidence  fully  authorized  the  verdict; 
no  errors  of  law  appear ;  and  the  trial  judge  did 
not  err  in  overruling  the  motion  for  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  SS  67-70;   Dec.  Dig.  <S=>44.] 

Error  from  Superior  Court,  Emanuel  Coun- 
ty ;   B.  T.  Rawlings,  Judge. 

C.  Dixon  was  convicted  of  embeozlemeBt, 
and  brings  error.    Affirmed. 

T.  N.  Brown,  of  Swalnsboro,  for  plalntUt 
In  error.  B.  Lee  Moore,  Sol.  Gen.,  of  States- 
boro,  for  the  State. 


^s>For  other  caaas 
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BROTLES,  J.  [2]  The  accused,  C.  Dlzon, 
was  tried  and  convicted  of  the  offense  of  em- 
bezzlement; the  Indictment  alleging  that  he, 
while  acting  as  agent  at  Grasrmont,  Ga.,  for 
the  "Georgia  &  Florida  Railway  Company,  a 
corporation,  under  and  by  virtue  of  the  laws 
of  Georgia,"  fraudulently  embezzled,  stole, 
secreted,  and  carried  away,  with  Intent  to 
steal  the  same,  money  of  the  said  railroad 
corporation  to  the  value  of  $423.86,  which 
had  been  Intrusted  to  him  as  agent  of  the 
corporation.  Upon  the  trial  the  state  proved 
all  the  material  allegations  of  the  indictment, 
and  introduced,  without  objection,  the  signed 
admission  of  the  accused  that  his  accounts, 
at  the  time  of  the  auditing  thereof,  were 
"short"  $423.86.  The  defendant.  In  his  state- 
ment at  the  trial,  admitted  the  shortage,  and 
endeavored  to  show  thst  he  had  not  misap- 
propriated these  funds,  but  that  he  had  lost 
the  money.  Counsel  for  plaintiff  in  error 
contends  that,  inasmuch  as  there  must  exist 
a  specific  Intent  to  fraudulently  convert  to 
the  use  of  a  bailee  the  property  intrusted  to 
him,  the  accused  should  not  be  convicted  for 
mere  culpable  negligence.  In  the  Rucker 
Case,  12  Ga.  App.  632,  T7  S.  E.  1129,  relied 
upon  by  plaintiff  in  error  as  authority,  a  set 
of  harness  was  left  with  the  defendant  for 
repair,  and  upon  the  question  of  conversion, 
or  loss  through  negligence,  the  facts  were  re- 
markably close.  Here,  however,  if  we  elim- 
inate the  statement  of  the  defendant,  which 
the  Jury  evidently  failed  to  credit,  the  evi- 
dence demanded  the  verdict.  Especially  is 
this  true  when  it  was  shown  without  con- 
tradiction that  the  rules  of  the  corporation 
required  the  defendant  to  remit  to  the  bank 
at  Millen,  Ga.,  whenever  his  collections 
amounted  to  $20  or  more;  that  the  last  re- 
mittance made  by  him  was  on  February  20, 
1912,  about  $50,  when,  according  to  his  books, 
he  should  hare  remitted  more  than  $150,  and 
that,  under  the  above  fQles,  be  should  not 
have  kept  on  hand  more  than  $10  in  change. 

"There  cannot,  of  course,  be  embezzlement, 
where  there  is  no  intent  to  defraud;  but  there 
are  cases  where  one  uses  the  money  of  aootber, 
which  he  has  no  right  to  use,  and  thereby  he 
appropriates  it  to  his  own  use,  from  which  a 
fraudulent  intent  will  be  inferred,  and  the  act 
be  branded  as  embezzlement"  Orr  v.  State,  6 
Ga.  App.  629,  65  S.  E.  582,  citing  MetropoUtan 
Life  Ins.  Co.  v.  Miller,  U4  Ky.  764,  71  S.  W. 
921. 

[1]  The  contention  that  the  corporate  ex- 
istence of  the  Georgia  &  Alabama  Railway 
was  not  proved  was  raised  for  the  first  time 
in  the  brief  of  counsel  for  the  plaintiff  in  er- 
ror in  this  court,  and  therefore  is  without 
merit  Besides,  this  court  will  take  Judicial 
cognizance  that  the  Georgia  ft  Florida  Rail- 
way Company  is  a  corporation  chartered  un- 
der the  laws  of  this  state.  Trueheart  ▼. 
State,  IS  Ga.  App.  661(4),  79  S.  E.  755. 

The  evidence  fully  autiiorlzed  the  verdict; 
it  does  not  appear  that  there  was  error  of 


law  upon  the  trial;    and  the  Judge  did  not 
err  in  overruling  tte  motion  for  a  new  trial. 
Judgment  affirmed. 


(IS  Oa.  App.  3ZS) 
RANDOLPH  v.  STATE.     (No.  6439.) 
(Court  of  Appeals  of  Georgia.    May  10,  1915.) 
fSyUa'but  by  the  Court.) 

1.  Larceny  ®=»60— Indictment— Alleoatiox 
OF  .ToinT  Ownership — Proof. 

Where  one  Is  charged  with  the  larceny  of 
certain  seed  cotton,  and  the  indictment  alleges 
joint  ownership  in  two  persons  named,  proof 
that  one  of  these  persons  was  the  landlord  and 
the  Other  wa-s  his  cropper,  but  that  all  advances 
to  aid  in  malring  the  crop,  which  were  made  to 
the  cropper  in  the  year  in  which  the  seed  cotton 
was  raised,  had  been  fully  paid,  and  that  the 
landlord  and  the  cropper  were  each  entitled  to 
an  undivided  half  interest  in  the  cotton,  which 
was  in  the  possession  of  the  cropper,  would 
sufficiently  sustain  the  allegation  of  joint  own- 
ership, for  while  the  legal  title  is  vested  by  law 
in  the  landlord  until  "he  has  received  his  part 
of  the  crops  so  raised,  and  is  fully  paid  for  all 
advances  made  to  the  cropper  in  the  year  said 
crops  were  raised  to  aid  in  making  said  crops" 
(Civil  Code  1910,  §  3705),  the  cropper  has  such 
an  interest  therein  as  will  sustain  an  allega- 
tion as  to  his  part  or  joint  ownership  of  Uie 
stolen  property. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  §§  150-158 ;   Dec.  Dig.  <S=»60.] 

2.  Larceny  «=>55  —  Sufficiency  of   Evi- 
dence. 

The  evidence  was  wholly  drcumstantial 
and  did  not  exclude  every  other  reasonable 
hypottiesis  than  that  of  the  guik  of  the  accused. 
[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  §§  152,  164,  165,  167-169;  Dec. 
Dig.  ^=55.] 

Error  from  Superior  Court,  Laurens  Ck>xu- 
ty;   J.  L.  Kent,  Judge. 

Jim  Randolph  was  convicted  of  larceny, 
and  brings  error.    Reversed. 

W.  C.  Davis,  of  Dublin,  for  plaintiff  in  er- 
ror. E.  L.  Stephens,  Sol.  Gen.,  of  Wrights- 
ville,  tor  the  State. 

WADE,  J.  [1]  1.  In  a  prosecution  for  lar- 
ceny, the  value  of  the  stolen  property  must 
not  only  be  alleged  and  proved,  but  the  own- 
ership thereof  must  be  laid  (if  known)  in  some 
person  or  persons  (Bufflngton  v.  State,  124 
Ga.  24,  52  S.  E.  19),  or.  If  the  owner  be  un- 
known, this  fact  must  also  be  alleged  (Spring- 
field V.  State,  25  Ga.  476 ;  Thomas  v.  State, 
96  Ga.  311,  22  S.  £.  956) ;  and  an  indictment 
in  which  the  ownership  of  the  goods  alleged 
to  have  been  stolen  is  laid  in  a  partnership, 
without  alleging  the  names  of  the  partners 
composing  the  firm,  is  fatally  defective  (Buf- 
flngton V.  State,  supra).  A  special  property 
coupled  with  lawful  possession  has  been  beld 
sufficient  to  support  an  allegation  of  owner- 
ship (Robinson  v.  State,  1  Ga.  563);  and. 
where  property  Is  fraudulently  taken  and 
carried  away  from  the  possession  of  one 
holding  it  as  a  pledgee  for  security,  the 
pledgee  has  such  a  special  property  In  the 
pledge  as  authorizes  a  conviction  under  a 
diarge   of  stealing   property    belonging    to 
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Mm  (Henry  ▼.  State,  110  Ga.  750,  36  S. 
K.  55.  78  Am.  St  Rep.  137).  It  ia  well 
settled  that  ownership  may  be  laid  tn  a 
gratuitous  bailee  (Wlmblsh  t.  State,  88  Ga. 
294,  15  S.  E.  325),  and  also  tliat  a  carrier  has 
such  an  Interest  in  goods  in  its  custody  for 
transportation  as  to  support  the  allegation  of 
its  ownership  in  an  indictment  tor  larceny  or 
burglary  (Hall  v.  State,  7  Ga.  App.  115,  66 
S.  E.  390),  and  the  ownership  may  be  laid  in 
the  person  having  lawful  possession  of  the 
property,  though  he  holds  it  as  the  agent  or 
bailee  of  another  (Bradley  t.  State,  2  Ga. 
.\pp.  622,  58  S.  E.  1064).  It  is  said  in  25  Cyc. 
01,  that: 

"Any  legal  interest  in  the  goods,  although  less 
than  the  absolute  title,  will  support  ao  allega- 
tion of  ownership.  But  there  must  be  an  ac- 
tual legal  interest,  not  a  mere  claim  or  ex- 
pectation of  interest  •  •  •  The  ostensible 
ownership  is,  however,  enough  to  justify  the  de- 
^ription.  So  far  as  the  thief  is  concerned,  he 
cannot  question  the  title  of  the  apparent 
owner." 

Under  the  law  of  Georgia  (CiTil  Code,  § 
3705),  whenever  the  relation  of  landlord  and 
cropper  exists,  the  title  to  the  crops  grown 
and  raised  upon  the  lands  of  the  landlord  by 
the  cropper  is  vesited  in  the  landlord  until  he 
has  received  bis  part  of  the  crops  so  raised, 
and  is  fully  paid  for  all  advances,  made  to 
the  cropper  in  the  year  they  were  raised,  to 
aid  In  making  the  crops.  Nevertheless,  the 
cropper  has  an  interest  in  the  crop  raised  by 
him,  though  it  be  not  such  an  interest  as  he 
could  assert  in  an  action  of  trover,  or  against 
bis  landlord,  except  in  a  certain  limited  way, 
for  section  3707  of  the  C!lvll  Ck)de  declares 
that: 

"The  title  to  the  crop,  subject  to  the  interest 
of  the  cropper  therein,  and  the  possession  of 
the  land,  remain  in  the  owner." 

It  bas  been  held  that  the  cropper  "has  a 
property  Interest  in  the  growing  crop,"  which 
he  may  mortgage.  Fountain  v.  Fountain,  7 
Ga.  App.  361,  66  S.  E.  1020.  And  see  same 
case,  10  Ga.  App.  758,  73  S.  E.  1096.  Also, 
it  is  well  settled  that  the  cropper  may  fore- 
close his  laborer's  lien  against  the  landlord 
for  bis  part  of  the  crop  after  rent  and  ad- 
vances are  paid  (McElmnrray  v.  Turner,  86 
Ga.  215,  12  S.  E.  359;  Lewis  v.  Owens,  124 
Ga.  228,  52  S.  E.  S33;  Garrlck  t.  Jones,  2 
Ga.  App.  382,  58  S.  E.  543),  from  which  it 
ia  clearly  dedudble  that  the  cropper  has  a 
limited  interest  in  the  crop  raised  by  him  on 
the  premises  of  bis  landlord.  And  we  hold 
sacb  interest  to  be  sufficient  to  sustain  an  al- 
legation of  joint  ownership  with  his  land- 
lord, where  the  testimony  shows,  as  appears 
In  tliis  case,  that  all  advances  due  by  the 
cropper  to  the  landlord  had  been  fully  paid 
ott,  and  the  remaining  cotton  yet  in  the  pos- 
session of  the  cropper,  Including  that  alleg- 
ed to  have  been  stolen,  belonged  jointly  and 
equally  to  the  landlord  and  the  cropper. 

[2]  2.  The  evidence  for  the  state  showed 
ttiat  on  or  about  December  25,.  1014,  about 
lOO  pounds  of  seed  cotton  was  lost  or  disap- 
peared, from  a  cotton  basket,  which  had  been 


left  in  the  field  rented  from  some  one  else 
by  Dan  Morman,  and  in  the  possession  of  his 
cropper,  Ennis  Johnson,  who  worked  with 
him  on  halves.  The  cotton  was  taken  at 
night,  and  on  the  following  day  tracks  were 
discovered,  leading  from  the  cotton  basket, 
in  the  field,  directly  towards  the  bouse  of 
the  defendant  The  landlord  and  the  crop- 
per, who  owned  the  cotton,  went  to  the  house 
of  the  accused,  accompanied  by  Mr.  Keen,  a 
white  neighbor,  the  defendant's  shoes  were 
carefully  examined,  and  it  was  found  that 
"his  shoe  bottom  and  the  sole  of  his  shoe  was 
broken  and  made  a  track  identically  the 
same  as  the  ones  that  were  there  that  we 
traced  towards  Jim  Randolph's  bouse;  the 
shoe  was  kinder  run  down  too,"  and  the  "left 
shoe  was  turned  over  further  than  the  right 
one."  The  defendant  was  requested  to  place 
his  feet  with  the  worn  shoes  thereon  in  the 
tracks,  and  readily  did  so,  when  it  was  seen 
that  his  shoes  fitted  the  tracks  exactly.  The 
tracks,  however,  did  not  come  to  the  defend- 
ant's house,  but  stopped  at  a  point  about  75 
or  1(X)  yards  distant  therefrom.  The  defend- 
ant stated  at  the  time  that  he  knew  nothing 
about  the  tracks,  though  he  admitted  that 
the  shoes  he  had  on,  and  whicft  were  compar- 
ed with  the  tracks,  were  the  only  shoes  he 
possessed,  and  he  said,  when  told  that  some 
cotton  was  missing,  that  he  did  not  have  any 
cotton,  but  there  was  found  in  his  house  a 
pile  of  cotton  which  he  then  said  belonged  to 
his  father-in-law,  Ben  Wilson.  The  evidence 
showed  that  the  defendant's  house  was  only 
about  a  quarter  of  a  mile  from  the  place  in 
the  field  where  the  basket  was  located  from 
which  the  cotton  was  stolen,  and  it  further 
showed  that  his  father-in-law,  Ben  Wilson, 
was  farming,  but  bis  farm  was  about  a  mile 
distant  from  the  bouse  of  the  defendant,  and 
that  there  were  "400,  500,  or  600  pounds"  of 
seed  cotton  discovered  In  the  house.  It  fur- 
ther appeared,  from  the  "Indications,"  that 
the  missing  cotton  had  been  taken  out  of  the 
basket  and  "the  tracks  led  towards  the  de- 
fendant's house ;  there  were  locks  of  cotton, 
and  the  tracks  that  led  back  towards  the  de- 
fendant's house."  Wilson,  the  father-in-law, 
of  the  defendant  testified  that  the  house 
where  he  lived  was  closer  to  the  point  where 
the  witnesses  for  the  state  said  they  "stop- 
ped tracking"  than  the  defendant's  house 
was.  He  testified  that  he  did  not  see  any 
tracks,  but  he  saw  where  the  party  investi- 
gating the  matter  stopped  tracing  tracks. 
He  further  testified  that  he  knew  nothing  as 
to  any  cotton  that  the  accused  may  have  had 
in  his  house,  bnt  he  himself  had  some  there ; 
that  as  he  picked  it  he  put  it  there;  that 
there  was  a  bale  of  cotton  In  that  house  at 
the  time  which  belonged  to  him;  that  he 
permitted  the  defendant  to  occupy  one  large 
room  in  this  house  belonging  to  him,  and  kept 
his  cotton  in  a  smaller  room  in  the  same 
house,  and  that  he  bad  cotton  in  this  room 
before  the  defendant  moved  into  the  house, 
and  that  the  house  ha  occupied  himself  was 
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only  about  20  steps  from  the  defendant's 
bouse.  On  cross-examination  he  admitted 
that  be  did  not  remember  exactly  how  much 
cotton  he  had  In  the  small  room  of  the  house' 
occupied  by  the  defendant,  and  that  he  did 
not  "know  whether  Jim  [the  defendant]  could 
hare  put  100  pounds  In  there  and  me  not 
know  of  It" 

There  was  testimony  tending  to  show  that 
the  defendant  was  at  church  four  miles  away 
about  10  or  11  o'clock,  and  left  at  that  hour, 
and  went  ofT  tn  the  direction  of  his  home. 
And  the  accused  himself  stated  that  be  did 
not  start  home  from  cburcb  until  about  2 
o'clock,  as  he  remained  after  setrlces  to  talk 
to  his  presiding  elder,  the  witness  who  testi- 
fied he  left  at  10  or  11  o'clock.  This  last 
evidence  Is,  however,  immaterial,  since  there 
Is  nothing  to  show  when  the  cotton  was  stol- 
en, and,  even  according  to  the  defendant's 
statement,  he  had  ample  time  after  2  o'clock 
to  reach  home  and  carry  the  cotton  to  his 
house  before  the  night  was  entirely  gone. 
There  was  also  evidence  to  show  the  bad 
state  of  the  feeling  entertained  by  the  land- 
lord Morman  and  his  cropper  Johnson  to- 
wards the  accused,  and  Morman  testified 
that,  when  the  tracks  going  away  from  the 
basket  of  cotton  were  compared  with  the 
tracks  made  by  the  accused,  the  latter  re- 
marked that  "old  shoes  would  condemn  you 
sometimes;"  but  whether  this  remark  was 
made  facetiously,  or  to  indicate  a  fear  that 
his  old  shoes  might  unjustly  bring  suspicion 
upon  him,  does  not  appear,  and  there  is  noth- 
ing to  suggest  that  this  remark  was  intended 
as  a  partial  confession,  or  to  make  It  neces- 
sarily an  incriminatory  admission.  The  evi- 
dence disclosed  that  around  the  basket  in  the 
field  there  were  other  tracks,  which  a  witness 
said  had  been  made  by  the  cotton  pickers; 
and  this  witness  further  explained  that  the 
only  persons  picking  cotton  in  the  field  were 
Ennis  Johnson  and  a  woman,  and  that  Emiis 
wore  a  very  large  shoe,  about  a  No.  11  or 
12,  whereas  the  evidence  showed  that  the 
tracks  leading  from  the  basket  to  the  de- 
fendant's house  were  apparently  made  by 
"about"  a  No.  9  shoe,  and  the  defendant  claim- 
ed In  his  statement  that  he  wore  a  No.  7 
shoe,  but  there  was  no  testimony  to  substan- 
tiate bis  BtatemMit  The  evidence  disclosed 
farther  that  it  was  not  necessary  for  the 
accused  to  come  through  the  field  by  the  bas- 
ket from  which  the  cotton  was  stolen,  to 
reach  his  bouse  in  returning  from  the  church 
wblidi  be  claimed  he  bad  attended  on  tha 
night  the  cotton  was  stolen,  but,  on  the  con- 
trary, it  appeared  that  another  route  was 
more  direct 

However,  when  we  come  to  review  the  en- 
tire case.  It  will  be  seen  that  the  only  facts 
connecting  the  accused  with  the  commission 
of  the  alleged  crime  were  the  tracks  Identified 
as  bis  leading  from  the  basket  In  the  di- 
rection of  the  house,  and  some  locks  of  cot- 
ton which  appeared  to  have  dropped  along 
the  way.   No-  part  of  the  cotton  found  In  bis 


house  was  Identified  by  any  witness  as  all  or 
a  part  of  the  stolen  cotton,  nor  did  any  wit- 
ness dispute  the  testimony  of  Wilson  to  the 
effect  that  all  the  cotton  In  the  house  of  the 
accused  was  the  property  of  Wilson,  or  that 
he  had  as  much  cotton  belonging  to  him  as 
was  found  in  that  house.    It  Is  true  Wilson 
said  be  could  not  of  his  own  knowledge  as- 
sert whether  the  accused  had  placed  In  that 
room  any  cotton  besides  his  own,  but  this 
admission  on  hia  part  did  not  establish  that 
there  was  in  the  defendant's  house  one  pound 
of  cotton  not  claimed  by  Wilson  or  not  be- 
longing to  him.    The  evidence  relating  to  the 
tracks  tended  very  strongly  to  establish  that 
they  were  made  by  shoes  belonging  to  the 
accused,   and   probably   on    the  night   when 
the  crime  was  committed ;   but  as  held  In  the 
Cummings  Case,  110  Ua.  293,  35  S.  E.  117, 
where  tracks  were  relied  on  to  connect  the 
accused   with   the  crime,  and  tracks   were 
seen  near  the  place  of  the  crime,  which  must 
bare  been  made  on  the  night  it  was  com- 
mitted, and  "corresponded  in  minute  particu- 
lars with  shoes  belonging  to  the  accused,  this, 
without  more,  was  not  sufficient  to  show,  to  the 
exclusion  of  every  other  reasonable  hypoth- 
esis, tliat  he  committed  the  crime."     In  the 
case  of  Wade  v.  SUte,  84  S.  E.  693,  in  which 
a  conviction  for  arson  was  sustained,  the 
conviction  depended   largely  upon   proof   of 
tracks  leading  to  the  burned  barn,  and  away 
from  the  barn  back  to  the  bouse  of  the  ac- 
cused ;  but  there  were  various  other  circum- 
stances In  that  case,  tn  addition  to  the  fact 
that  strong  threats  were  shown  to  have  been 
made  by  the  accused  against  the  owner  of 
the  burned  bam,  and  there  was  cl^ar  evi- 
dence of  a  desire  for  revenge  on  his  part  for 
some  real  or  Imaginary  Injury. 

It  is  true,  that,  where  one  steals  the  prop- 
erty of  another,  the  acquisition  of  the  prop- 
erty or  his  prospective  use  or  enjoyment 
thereof  furnishes  a  sufSdent  motive,  if  It  be 
shown,  for  Instance,  that  he  was  in  the  pos- 
session of  the  stolen  property  soon  after 
the  theft,  or  under  drcumstances  Indicating 
an  intent  to  appropriate  it  to  his  own  use; 
but,  on  the  other  hand  (violent  as  the  pre- 
sumption may  sometimes  be),  all  men  are 
presumed  to  be  honest  until  the  contrary  is 
shown,  and  we  cannot  assume  that  the  de- 
fendant bad  a  motive  for  taking  cotton  be- 
longing to  another,  until  we  show  that  be 
actually  did  take  it,  or  was  fraudulently  In 
possession  of  It,  or  some  similar  facts  and 
circumstances  appear.  The  defendant's  de- 
nial that  he  bad  any  cotton  before  he  as- 
certained that  a  search  was  imminent  looks 
suspicious;  but,  on  the  other  hand,  what 
more  natural  than  his  assertion  that  he  bad 
no  cotton,  when  he  had  Just  been  acquainted 
with  the  fact  that  seed  cotton  belongins  to 
his  known  enemies  (according  to  some  of 
the  proof)  was  missing,  and  that  they  and 
the  white  man  with  them  were  in  search  of 
the  thief.  His  denial  may  have  been  made 
In  good  faith,  and  may  have  been  Intended  to 
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mean  only  that  he  personally  bad  no  cotton 
In  the  house  occupied  by  blm,  or  It  may  be 
that  he  did  not  at  the  time  recall  that  his 
father-in-law  liad  cotton  In  the  small  room 
attached  to  that  part  of  the  honse  occupied 
by  him,  or,  as  already  suggested,  be  may 
have  feared  to  admit  that  there  was  any  cot- 
ton In  the  house,  eren  though  be  was  peiv 
fectly  Innocent,  and  may  have  resorted  to  a 
He  In  the  hope  that  no  search  would  be  made 
of  the  premises.  Likewise,  the  embanasB- 
ment  which  one  witness  testified  the  defend- 
ant displayed,  when  they  approached  his 
house  the  morning  after  they  discovered  the 
crime,  may  be  suggestive  of  guilt;  or,  on 
the  otber  hand,  it  may  have  arisen  because 
of  natural  apprehension  excited  in  his  mind 
from  observing  the  approach  of  several  men, 
two  of  whom  were  his  enemies,  and  have 
been  aronsed  by  a  lively  fear  of  danger  to 
himself  when  the  loss  of  cotton  belonging  to 
his  enemies  was  mentioned  to  him  and  It 
was  suggested  that  the  party  was  In  search 
of  the  thief.  There  was  also  some  evidence 
as  to  the  defendant's  good  character,  and 
there  is  nothing  to  prevent  the  reasonable 
supposition  that  be  may  have  gone  out  of  bis 
direct  route  in  returning  from  church  and  in 
fact  may  have  passed  by  the  cotton  basket, 
and  even  Idly  and  thoughtlessly  picked  up  a 
handful  of  cotton  and  carelessly  dropped  it 
as  be  walked  along  from  there  to  his  house. 
A  bimdred  otber  conjectures  might  be  made, 
but  enough  is  suggested  above  to  indicate 
that  tbe  circumstantial  evidence  was  not 
sofflclent  to  exclude  every  other  reasonable 
hypothesis  than  that  of  the  guilt  of  the  ac- 
cused ;  and  while  it  is  true  the  Jury  are  the 
Judges  In  questions  of  fact,  yet,  nevertheless, 
we  cannot  evade  tbe  duty  resting  upon  us  to 
set  aside  a  verdict  which  falls  to  come  strict- 
ly np  to  the  requirements  of  law,  and  it  is 
dear  to  us  that  the  requirements  of  law  as 
to  clrcnmstantial  evidence  were  not  met  by 
tbe  circumstances  In  proof  in  this  case.  The 
defendant  may  be  guilty,  but  this  does  not 
concern  us,  for  if  he  be  not  legally  guilty,  or, 
In  other  words,  guilty  under  the  rules  of  law 
prescribed  tor  the  protection,  not  only  of 
society  at  large,  but  of  the  individual  as 
well,  bis  conviction  would  be  unauthorized. 

The  trial  Judge  erred  in  overruling  the  mo- 
tion for  a  new  trial. 

Judgment  reversed. 


(U  Oa.  App.  280 
MITCHELI.  T.  STATB.    Qfe.  e206.) 
(Gonrt  of  Appeals  of  Geori^    May  4,  191S.) 

(Bvllaiiu  by  ike  Court.) 
VEsnicT  AND   Dbniai.  OF  Nxw  Tbiai.  Af- 

PBOVED. 

There  was  ample  evidence  to  authorize  tbe 
verdict,  and,  no  error  of  law  being  complained 
of,  the  trial  judge  did  not  err  in  overruling  the 
motion  for  a  new  trial. 

Error  from  Superior  Court,  Johnson  Coun- 
ty; W.  W.  Larseu,  Judge. 

Proceeding  between  James  Mitchell  and 
the  State.  £^m  the  Judgment,  Mitchell 
brings  error.    Affirmed. 

Falrdoth  &  Claxton,  of  Wrightsvllle,  and 
James  K.  Hlnes,  of  Atlanta,  for  plaintiff  In 
error.  E.  L.  Stephens,  Sol.  Qen.,  of  Wrlghts- 
Tllle,  for  the  State. 

BBOXLES,  J.    Judgment  afDrmed. 

'  (16  aa.  App.  2M) 

PARSONS  T.  STATB.     (No.  644a) 
(Court  of  Appeals  of  Georgia.    May  4,  1916.) 

(SvUahut  by  tlie  Oovrt.) 
Cbikikai,  Law  «=»1160— ApPKAif-OoNrucT- 

INO   EVIDENCB. 

No  error  of  law  is  complained  of,  and  there 
is  absolutely  nothing  in  the  record  that  indicates 
that  tbe  accused  did  not  have  a  fair  and  im- 
partial trial,  and  while,  under  gome  of  the  .testi- 
mony, the  jury  might  reasonably  have  inferred 
that  the  lumber  which  the  defendant  was  charged 
with  stealing  was  taken  under  a  t>ona  fide  claim 
of  right  and  with  no  criminal  intent,  the  jury 
took  the  opposite  view ;  and  since  there  was  evi- 
dence upon  which  to  base  their  finding,  and  the 
trial  judge,  who  heard  all  the  testimony  and  ob- 
served the  demeanor  of  the  witnesses  on  the 
stand,  as  well  as  that  of  the  accused  himself 
while  making  his  statement,  was  satisfied  with 
the  guilt  of  the  accused  and  approved  the  ver- 
dict, we  may  not  arbitrarily  interfere  with  Us 
judgment  overruling  the  motion  for  a  new  trial. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  8084;    Dec.  Dig.  <8=»1160.] 

Error  from  City  Court  of  Tif ton ;  R.  Ere, 
Judge. 

Tevus  Parsons,  Sr.,  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

B.  C.  Willlford  and  R.  D.  Smith,  both  of 
Tlfton,  for  plaintiff  in  error.  J.  S.  RldgdUl, 
Sol.,  of  Tlfton,  for  defendant  In  wror. 

WADE,  J.    Jndgmfflit  affirmed. 


^3»ror  otbar  casM  see  Mune  topic  and  KSIT-NIIMBER  in  all  Key-Numbered  Dlgeata  and  Indexes 
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(IS  Oa.  App.  268) 

BROWN  ▼.  STATE.     (No.  6270.) 
(Court  of  Appeals  of  Georgia.     May  4,  1915.) 

(Bylkthtu  hv  the  Court.) 

1.  Cbiminal  Law  «=9252  —  Accusation  in 
City  Coubt—Aitidavit— Necessity. 

The  act  establishing  the  city  court  of  St 
Marys  (Acts  1908,  p.  227  et  seq.)  provides  that 
defendants  in  criminal  cases  may  be  tried  in 
that  court  on  written  accusations  setting  forth 
plainly  the  offense  charged,  founded  on  an  affi- 
davit made  by  the  prdsecutor  before  the  judge 
of  that  court  or  some  other  officer  authorized 
to  issue  warrants.  It  did  not  affirmatively  ap- 
pear in  this  case  that  the  accusation  was  found- 
ed upon  such  an  affidavit. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ${  526-536;    Dec.   Dig.   <g=» 

2.  Crimjnai,  Law  «=s>232  —  Pleading  and 

PBOOF^-VABIANCE— ClTT    COUBT. 

<  An  accusation  in  a  city  court  must  be 
founded  upon  an  affidavit  definitely  charging 
some  offense  against  the  law,  and  the  proof  of- 
fered must  conform  to  the  affidavit,  as  well  as 
to  the  accusation  resting  thereon.  "The  accusa- 
tion must  follow  the  affidavit,  and  the  proof 
must  follow  and  conform  to  both."  Shealey  t. 
State,  16  Ga.  App.  — ,  84  S.  E.  839. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  526-636;  Dec.  Dig.  «=> 
252.] 

3.  Tbespass  ig=>87— Accusation— Requisites 
— OwNEBSHip  OF  Land. 

An  indictment  or  accusation  charging  one 
with  a  violation  of  section  226  of  the  Penal 
Code  of  1910,  which  penalizes  the  cutting  or 
removing  of  timber  or  tanbark  from  uninclosed 
lauds  under  certain  conditions,  should  set  out 
in  whom  the  ownership  of  the  lands,  either  par- 
tial or  complete,  is  vested,  as  the  statutory  of- 
fense is  in  the  nature  of  a  trespass. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent.  Dig.  ij  176-181 ;   Dec.  Dig.  <S=»87.] 

4.  COUBTS   ®=>217— Appeai^-Conbtitutionai, 
Question — When  Cebtified. 

Where  a  constitutional  question  is  raised, 
bat  its  solution  is  not  necessary  to  the  deter- 
mination of  the  case  under  consideration,  the 
question  will  not  be  certified  to  the  Supreme 
Court  by  this  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §1  536-538;    Dec.  Dig.  «=>217.) 

5.  Criminai.  Law  (S=>252  —  Accusation  in 
City  Coubt— Affidavit, 

The  court  erred  in  overruling  the  demur- 
rer to  the  accusation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  526-536;  Dec.  Dig.  «=> 
252.] 

Error  from  City  Court  of  St  Marys;  Em- 
mett  McElreath,  Judge. 

E.  A.  Brown  was  convicted  of  a  misde- 
meanor, and  brings  error.    Reversed. 

R.  D.  Meader,  of  Brunswick,  for  plaintiff 
In  error.  S.  C.  Townsend,  SoL,  of  St  Marys, 
and  J.  H.  Thomas,  Sol.  Gen.,  at  Jesup,  for 
the  State. 

WADE,  J.  B.  A.  Brown  was  tried  In  the 
city  court  of  St  Marys  under  an  accusation 
charging  him  with  a  violation  of  section  226 
of  the  Penal  Code  of  1910,  which  makes  It  a 
misdemeanor — 

"for  any  person,  company,  firm,  or  corporation 
'o  enter  or  cut  or  remove  from  any  uninclosed 


lands  in  this  state  any  timber  or  tanbark  on 
such  lands,  unless  such  person,  firm,  company, 
or  corporation  shall,  before  so  doing,  have  on 
record,  in  the  county  where  such  land  lies,  a 
deed  of  conveyance  to  the  same,  prima  facie 
showing  title  to  such  lands,  or  shall  have  a 
written  contract  from  some  person,  company,  or 
corporation,  who  has  on  record  in  the  county 
where  such  land  lies,  dueds  of  conveyance,  prima 
facie  showing  title  in  the  person,  company,  or 
corporation  entering  into  said  contract." 

The  defendant  Interposed  a  demurrer  to 
the  accusation,  on  the  ground  that  section 
226  of  the  Penal  Code  of  1910  was  null  and 
void,  because  violative  of  the  Constitution  of 
the  state  of  Georgia,  and  opposed  to  sound 
public  policy;  and  upon  the  further  ground 
that  no  aSidavit  as  prescribed  by  law  was 
filed  In  the  city  court  of  St  Marys,  as  a 
basis  for  the  said  accusation,  at  or  before 
the  filing  of  the  accusation,  and  no  warrant 
issued  upon  such  afiSdavit  was  or  bad  been 
filed  In  the  said  court,  and  It  was  not  alleg 
ed  In  the  said  accusation  who  was  the  own 
er  of  the  lands  which  the  defendant  entered 

[4]  It  is  unnecessary  to  certify  to  the  SU' 
preme  Court  a  question  raised  as  to  the  con 
stitutlonality  of  section  226,  supra;  since, 
under  the  view  we  take  of  the  case,  a  deci- 
sion as  to  the  constitutionality  of  the  stat- 
ute referred  to  is  not  necessary  to  a  deter- 
mination of  the  case  under  consideratiou 
(Civil  Code,  S  6506) ;  nor  can  we  certify,  con- 
sider, or  determine  whether  or  not  this  stat- 
ute Is  opposed  to  sound  public  policy. 

[1-3]  The  act  of  1908  establishing  the  dty 
court  of  St  Marys  (Acts  of  1908,  p.  227  et 
seq.)  provides,  in  section  28  thereof: 

"That  the  defendants  in  criminal  cases  in  said 
city  court  of  St.  Marys  may  be  tried  on  writ- 
ten accusation  setting  forth  plainly  the  offense 
charged,  founded  on  affidavit  made  by  the  pros- 
ecutor ;  said  affidavit  shall  be  made  before  said 
judge,  or  other  officer  authorized  to  issue  war- 
rants, and  said  accusation  shall  be  signed  by 
the  prosecuting  officer  in  said  court.  •  •  • 
In  all  criminal  cases  within  the  jurisdiction  of 
said  city  court,  the  defendant  shall  not  have  the 
right  to  demand  .an  indictment  by  the  grand 
jury  of  the  county  of  Camden." 

From  the  record  In  this  case  it  appears 
that  the  accusation  under  which  the  defend- 
ant was  tried  recites  that  It  Is  based  "up<»i 
the  affidavit  of  S.  T.  Hanks"  (the  prosecutor), 
but  It  does  not  affirmatively  appear  when  the 
prosecutor  made  the  affidavit  upon  which  the 
accusation  was  based,  nor  does  it  appear  tbet 
the  affidavit  so  made  by  Hanks  which  Is  re- 
ferred to  In  the  accusation  was  made  before 
an  officer  "authorized  to  Issue  warrants,"  or 
that  It  was  then  of  file  In  the  said  court,  or. 
In  fact,  bad  ever  been  filed  therein  prior  to 
the  time  of  tbe  trial.  The  judgment  of  tbe 
court,  sitting  as  a  jury,  finding  against  a 
plea  In  abatement  based  upon  this  ground, 
which  was  also  a  ground  of  the  demurrer 
(that  the  accusation  was  void  because  no 
affidavit  made  by  the  prosecutor  as  tbe  basis 
for  the  accusation  In  the  case  had  been  file<l 
in  the  case  In  said  court,  or  was  filed  in  said 
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court  at  or  before  the  time  of  the  filing  of 
said  accusation),  recites,  it  Is  true,  that  "the 
solicitor  of  this  court  had  In  bis  possession 
at  the  time  of  the  filing  of  said  accusation 
various  affidaTlts  made  by  the  prosecutor, 
charging  the  defendant  with  the  offense  of  a 
misdemeanor,  and  has  them  now  in  court, 
and  delivered  to-day  to  the  clerk" ;  but  from 
these  recitals  it  is  impossible  to  determine 
whether  the  accusation  upon  which  the  de- 
fendant was  tried  followed  the  affidavits  re- 
ferred to  by  the  trial  Judge,  or  whether  proof 
offered  to  suiiport  the  case  In  behalf  of  the 
prosecution  conformed  to  both  the  accusation 
and  the  affidavits.  It  is  said  in  Shealey  ▼. 
State,  84  S.  E.  839,  recently  decided  by  this 
court,  that: 

"An  accusation  in  a  city  court  must  be  based 
upon  an  affidavit  charging  the  ofifense,  and  the 
proof  must  conform  to  the  affidavit,  as  well  as 
to  the  accusation.  In  other  words,  the  accusa- 
tion must  follow  the  affidavit,  and  the  proof 
must  follow  and  conform  to  both." 

In  that  case  the  conviction  was  set  aside. 
It  appearing  that  the  evidence  Introduced  to 
show  the  commission  of  the  crime  tended  to 
show  that  it  was  committed  at  a  time  sev- 
eral months  subsequent  to  the  making  of  the 
affidavit   upon    which   the    accusation    was 
based  (though  prior  to  the  date  on  which  the 
accusation  was  filed),  and  the  pertinent  sug- 
gestion was  made  that  the  person  making  the 
affidavit  could  not  have  gazed  ahead  into  the 
future  to  determine,  or  even  conjecture,  at 
the  time  he  made  the  affidavit,  that  the  ac- 
cused  would  on  a  date  some  months  later 
commit   the  crime   charged   against  him   in 
the  accusation.    It  is  true  that  an  accusation 
may    be  broader  than  the  original  affidavit 
and  warrant,  since  the  affidavit  and  warrant 
are  merely  for  the  purpose  of  bringing  the 
party  before  the  court,  and  the  accusation 
must   frequently   be  much  more  specific.  In 
order  to  present  such  a  valid  charge  as  to 
meet  the  requirements  of  criminal  pleading 
by    putting  the  defendant  on  notice  of  the 
identical  charge  he  is  expected  to  meet,  and 
thus  enable  him  to  properly  prepare  his  de- 
fense against  that  charge  (Ijepinsky  v.  State, 
7  Ga.  App.  285,  288,  66  S.  E.  965) ;  but  never- 
tbeless  there  must  be  some  apparent  connec- 
tion  between  the  affidavit  and  the  accusa- 
tion  based  thereon,  and  It  must  appear,  as 
decided  in  Shealey  t.  State,  supra,  that  the 
crime  charged  in  the  accusation  was  at  least 
committed  prior  to  the  date  of  the  affidavit 
upon  which  the  accusation  was  founded. 

The  act  establishing  the  city  court  of  St. 
Marys  plainly  requires  that  the  written  ac- 
cusation must  be  founded  on  an  affidavit 
made  by  the  prosecutor,  and  that  the  affida- 
vit sball  be  made  before  the  Judge  of  that 
court,  "or  otBer  officer  authorized  to  issue 
warrants."  From  the  recitals  In  the  Judg- 
ment or  finding  of  the  court  against  the  plea 
In  abatement,  it  does  not  appear  that  the 
"Tsrlons  affidavits"  made  by  the  prosecutor, 
wbXcSi  charged  the  defendant  simply  with 


the  commission  of  a  misdemeanor,  had,  In 
fact,  been  made  before  the  Judge  of  the  city 
court  of  St  Marys,  or  before  "any  other  of- 
ficer authorized  to  issue  warrants,"  but  they 
may  have  been  sworn  to  and  subscribed  be- 
fore a  commercial  notary,  or  the  clerk  of  the 
superior  court  of  Camden  county,  or  the  clerk 
of  some  other  county,  or  before  some  ordi- 
nary of  the  state,  none  of  whom  are  officers 
authorized  to  issue  warrants,  though  all  have 
authority  to  attest  certain  affidavits.  Nor 
does  It  apjiear  whether  these  "various  affi- 
davits" made  by  the  prosecutor  were  dated 
before  or  subsequent  to  the  15th  day  of  Oc- 
tol)er,  1914,  the  date  on  which  the  defendant 
was  charged  in  the  accusation  with  entering 
upon  and  cutting  and  removing  from  certain 
uninclosed  lands  certain  pine  logs.  etc. 
Again,  the  act  establishing  the  city  court  of 
St  Marys  provides  that  in  all  criminal  cas- 
es within  the  jurisdiction  of  that  court,  tbe 
defendant  shall  not  have  the  right  to  demand 
an  Indictment  by  the  grand  Jury  of  thi; 
county  of  Camden ;  so  that  if  an  accusation 
based  upon  one  or  more  affidavits  made  by 
the  prosecutor,  not  attached  to  tbe  accusa- 
tion, and  apparently  not  filed  in  the  court, 
should  be  preferred  against  a  defendant,  ami 
his  demurrer  or  plea  in  abatement  raisin); 
the  issue  that  such  accusation  was  insuffi- 
cient should  be  decided;  against  him,  he 
would  thus  be  compelled,  nevertheless,  to 
go  forward  to  trial  with  perhaps  no  precise 
knowledge  as  to  the  date,  the  verification,  ur 
the  nature  and  substance  of  the  affidavit 
which  had  given  rise  to  the  accusation,  since 
he  could  not  demand  an  indictment  thus,  and 
escape  trial  under  an  accusation  without  any 
apparent  foundation.  Then,  too,  the  law 
does  not  contemplate  that  the  defendant 
sball  be  tried  upon  the  accusation  alone,  but 
he  is  entitled  to  full  information  as  to  the 
affidavit  against  him  upon  which  the  accusa- 
tion is  based,  and  may  take  advantage,  not 
only  of  defects  appearing  In  the  accusation, 
but  of  defects  which  may  appear  only  in  tbe 
affidavit;  since  the  two  must  conform  and 
the  proof  must  follow  and  conform  to  both. 
It  does  not  definitely  appear  that  the  vari- 
ous affidavits  in  the  possession  of  the  solici- 
tor, made  by  the  prosecutor  at  some  indeti- 
nlte  time  before  the  trial  (either  before  or 
after  the  accusation  had  been  filed),  had  ever 
been  actually  filed  with  tbe  clerk,  though  de- 
livered on  the  day  of  the  trial  to  the  clerk  at 
some  place  (whether  In  the  courtroom  or  iii 
his  office,  or  elsewhere,  does  not  appear)  and 
by  some  one  unnamed;  nor  does  It  appear 
what  particular  crime  these  various  affida- 
vits charged  against  the  defendant  though, 
from  the  statement  of  the  trial  Judge,  these 
affidavits  charged  the  defendant  with  the  of- 
fense of  "a  misdemeanor."  It  may  be  per- 
haps assumed  that  no  specific  misdemeanor 
was  .charged  in  any  one  of  the  affidavits,  but 
that  the  omnium  gatherum  clause  ("a  misde- 
meanor") was  tbe  only  description  given  In 
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these  several  affidavits  of  the  crime  charged 
therein;  and,  on  the  other  hand,  since  the 
words  "a  misdemeanor"  are  not  placed  in 
quotations  In  the  order  or  finding  of  the  trial 
judge,  It  may  be  that  each  affidavit  charged 
some  particular  misdemeanor  by  name,  and 
an  entirely  different  misdemeanor  from  that 
charged  in  the  accusation. 

The  better  practice  is  undoubtedly  to  at- 
tach the  accusation  to  the  affidavit  upon 
which  it  ia  based,  and  to  file  both  In  the 
court,  and  this  appears  to  ns  to  be  what  the 
local  law  as  to  the  city  court  of  St  Mai7B 
reasonably  intended;  since  otherwise  confu- 
sion might  ensue  where  affidavits  and  accu- 
sations were  erroneously  associated  and  con- 
flicts were  thereby  created. 

[S]  We  think  the  trial  judge  erred  in  hold- 
ing that  the  accusation  which  did  not  affirm- 
atively appear  to  have  been  based  np<m  an 
affidavit  which  conformed  to  the  requirements 
of  the  organic  law  of  the  city  court  of  St 
Marys  was  good,  but  to  the  contrary,  the  de- 
murrer thereto  should  have  been  sustained; 
and,  since  all  further  proceedings  were  there- 
f<Hre  nugatory,  it  is  unnecessary  to  discuss 
any  other  point  raised  in  the  record,  nor  is 
it  necessary  to  amplify  the  other  rulings 
made  in  the  headnotes. 

Judgment  reversed. 


(16  Oa.  App.  273) 

KENDRICKS  v.  CITY  OF  MILLBJN. 
(No.  6276.) 

(Court  ci  Appeals  of  Oeorgia.     May  4,  1915.) 

(ByUaiut  by  the  Court) 

1.  CBxiaNAi.  liAw  «=s>1006—Obdirancss— Vi- 
olation —  Cebtiokabi  —  CoRSTiTtrnoR- 
AUTY  or  Statutk— Rbvikw. 

The  act  of  1902  providing  how  any  person 
convicted  in  a  police  court  may  apply  for  and  ob- 
tain the  writ  of  certiorari  (Acts  1902,  p.  105) 
Is  a  general  law  In  force  except  In  so  far  as  sec- 
tion 6192  et  seq.  of  Civil  Code  1910  may  con- 
flict with  it  Section  66  of  the  act  of  1914  in- 
corporating the  city  of  Millen  (Acta  1914,  p. 
108iS),  which  declares  that  violators  of  munici- 
pal ordinances  may  apply  for  the  writ  of  certio- 
rari in  accordance  witb.  the  law  governing  cer- 
tiorari from  county  courts  (Pen.  Code  1895,  { 
765),  is  a  special  law,  apparently  in  conflict 
with  an  existing  general  law,  and  violative  of 
article  1,  t  4,  par.  1,  of  the  Constitution  of 
Georgia;  but  the  qaestion  as  to  its  constitu- 
tionali47  ia  not  certified  by  this  court  to  the  Su- 
preme Court  for  the  reason  that  a  decision  of 
this  qnestion  is  not  necessary  to  the  determina- 
tion of  the  case  under  consideration.  Civ.  Code 
1910,  {  6506. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  I  2663;   Dec.  Dig.  •8=>1006.] 

8.  CianaNAi,  Law  <8=»1076— Violahok  of  Ob- 
DiNANOB— CJebtiobabi— Bond— Vauditt. 
Where  a  petition  for  certiorari  to  review 
an  alleged  violation  of  a  municipal  ordinance 
was  sanctioned,  and  the  bond  attached  to  the 
petition  did  not  bind  the  defendant  to  personal- 
ly appear  and  abide  the  judgment  or  sentence 
in  his  case,  the  bond  was  void.  It  did  not  com- 
ply with  the  provisions  of  the  act  of  1902,  supra, 
or  with  sections  5192-5194  of  Civil  Code  1910, 


or  even  with  the  provisions  of  section  765  of  the 
Penal  Ck>de  of  1895.  Section  765  of  the  Penal 
Code  of  1895  provides  that  an  applicant  for  cer- 
tiorari thereunder  shall  give  bond  and  security 
as  required  of  persons  "when  carrying  criminal 
cases  to  the  Supreme  Court"  and  section  1104 
of  the  Penal  Code  of  1910,  which  provides  as  to 
the  bond  to  be  given  to  carry  a  criminal  case  to 
the  Supreme  Court,  declares  that  the  bond  shall 
be  "conditioned  for  the  personal  appearance  of 
such  defendant  to  abide  the  final  order,  judg- 
ment, or  sentence  of  said  court"  See,  also,  u 
this  connection,  Johnson  v.  Hazlehurst,  8  Ga. 
App.  841,  70  S.  B.  258 ;  Cannon  v.  Americus.  11 
Ga.  App.  95,  74  S.  E3.  701;  Dixon  v.  Waynes- 
boro, 10  Ga.  App.  801.  74  S.  B.  302;  Bush  v. 
Boyltin,  137  Ga.  464,  TO  S.  B.  652. 

(a)  llie  bond  given  in  this  case  simply  de- 
clares that  the  accused  and  his  securi^  "ac- 
knowledge themselves  jointly  and  severally 
bound  to  said  mayor  and  city  council  aforesaid, 
and  their  successors  in  office,  in  the  penal  sum 
of  fifty  dollars,  and  all  future  costs  that  may  ac- 
crue in  said  case,  for  the  payment  of  which  they 
bind  themselves,  heirs,  executors,  and  adminis- 
trators firmly  by  these  presents,  and  does  not 
provide  for  tiie  personal  appearance  of  the  de- 
fendant to  abide  the  final  order,  judgment,  or 
sentence  of  any  court. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §{  2708-2716,  3201;  Dec.  Dig.  «=> 
1076.] 

S.  CanaNAi.  Law  «s>1182— VioiiATioN  op  Ob- 
din  ANCE—CKRTioBAM-DisMiaaAi,  OF  Pun- 
TioN— Rkvikw. 

Where  the  order  of  the  jndge  of  the  so- 
perior  conrt  dismissing  a  petition  for  certiorari 
IS  proper  and  legally  justified  for  a  reason  other 
than  that  assigned  by  him,  his  action  will  be 
affirmed. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §f  3203-3214 ;   Dec  Dig.  «s»1182.] 

Error  from  Superior  0)urt,  Jenkins  Coun- 
ty;    H.  C.  Hammond,  Judge. 

Charlie  Hendricks  was  convicted  of  violat- 
ing a  dty  ordinance,  and  certiorari  being  dla- 
mlssed,  he  brings  error.   Affirmed. 

Reynolds  Ac  Sabb  of  Millen,  for  plaintiff  in 
error.  O.  CX  Dekle,  of  Millen,  for  defendant 
In  err<»r. 

WADE,  J.  No  extended  discussion  of  the 
variOTU  points  covered  by  the  foregoing  head- 
notes  is  considered  necessary.  Some  express 
reference,  however,  to  the  act  of  1902  (Acts 
1902,  p.  105)  is  deemed  advisable^  in  view  of 
the  possible  confusion  sometimes  arising 
from  a  hasty  assumption  that  the  act  of  1909 
(Acts  1909,  p.  148)  embodied  in  sections  5192, 
6193,  and  6194  of  the  Civil  Ck>de  has  supersed- 
ed and  repealed  all  the  provisions  of  the 
aforesaid  act  of  1902. 

[1, 2]  Xbe  act  of  1902,  by  its  terms,  requires 
that  one  seeking  to  review  the  judgment  of 
a  municipal  court  by  certiorari  shall  as  a  con- 
dition precedent  to  the  grant  of  the  writ  by 
the  Judge  of  the  superior  court  first  file  with 
the  derk  of  said  court  or,  if  no  clerk,  with 
the  judge  of  said  court,  except  where  a  pau- 
per's affidavit  is  provided  in  lieu  thereof,  a 
bond  payable  to  the  municipal  corporation 
under  which  the  court  exists,  conditioned  for 
the  personal  appearance  of  the  defendant  to 
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abide  the  final  order,  Judgment,  or  sentence 
of  the  coTirt,  or,  U  he  be  unable  from  his  pov- 
erty to  glre  the  bond  required,  he  must  make 
affidavit  to  this  effect,  and  the  Judge  of  the 
superior  court  shall  thereupon,  in  granting 
the  writ  of  certiorari,  order  a  supersedeas, 
though  the  defendant  shall  not  be  set  at  liber- 
ty without'  giving  the  bond. 

As  clearly  Indicated  In  Johnson  v.  Hazle- 
hnrst,  dted  In  the  headnote  above,  and  In 
numerous  other  cases  decided  by  this  court, 
the  law  providing  for  the  filing  of  the  re- 
quired bond  or  an  affidavit  In  forma  pauperis 
Is  still  unrepealed  and  of  full  force  and  effect, 
notwithstanding  the  act  of  1909  (Civil  Code, 
{{  5192-6194)  which  covers  In  part  the  same 
subject-matter.  The  act  of  1902,  as  appears, 
from  the  title  thereof  was: 

"An  act  to  require  any  person  seeking  a  writ 
of  certiorari  to  correct  the  judgment  of  a  re- 
corder's court  or  other  police  court  of  any  town 
or  city  by  whatever  name  known,  to  give  bond, 
except  under  certain  conditions,  to  provide  when 
sncfa  writ  or  bond  shall  operate  as  a  supersed- 
eas, and  for  other  purpoies." 

The  act  of  1909  is  declared  by  its  tiUe  to 
be: 

"An  act  to  provide  for  supersedeas  of  Judg- 
ments of  conviction  in  county  courts,  municipal 
courta,  police  courts,  and  all  other  inferior 
courts  (except  constitutional  dty  courts)  exer- 
cising criminal  or  quasi  criminal  jurisdiction : 
to  provide  for  the  giving  of  bail,  for  the  filing  of 
pauper  affidavits;  to  declare  the  effect  of  the 
giving  of  the  same,  and  for  other  purposes." 

There  is  nothing  in  the  act  of  1909  wbldi 
appears  to  relate  to  the  primary  steps  which, 
onder  the  act  of  1902,  must  be  taken  by  one 
seeking  the  writ  of  certiorari,  but  the  whole 
purpose  of  this  latter  act  was  to  provide  one 
general  method  by  which  the  supersedeas  of, 
Judgments  of  conviction  in  county  courts, 
municipal  courts,  police  courts,  and  all  other 
Inferior  conrta  (except  constitutional  dty 
courts  ezerdslng  criminal  or  quasi  criminal 
Jorlsdiction)  might  be  had;  and,  so  far  as 
relates  to  supersedeas  of  Judgments  of  con- 
viction in  such  courta  or  to  the  release  of 
those  under  conviction  in  such  courts  by  giv- 
ing ball,  this  act  entirely  supersedes  the  act 
of  1902,  which  relates  merely  to  recorder's 
courts  or  other  police  courts.  The  act  of 
1909  does  not  by  Its  terms,  or  by  any  legiti- 
mate deduction  tliat  may  be  drawn  therefrom, 
rescind  or  repeal  tlie  provision  contained  in 
the  act  of  1902,  requiring  that  in  appeals  by 
certiorari  from  munidpal  or  police  courts 
the  affidavit  or  bond  made  or  given  to  obtain 
a  supersedeas,  or  to  release  the  accused  from 
custody,  shall  be  so  made  or  given  before  the 
certiorari  is  presented  to  the  Judge  of  the  su- 
perior court  for  his  sanction;  but  it  relates, 
as  already  said,  solely  to  the  manner  in  wlilch 
supersedeas  may  be  obtained,  not  only  in  po- 
lice courts,  but  In  other  inferior  courts  where 
criminal  or  quasi  criminal  proceedings  may 
be  had,  and  seeks  to  provide  a  general  rule. 
So  far  as  the  subjects  indnded  by  the  act  of 


1909  are  concerned,  that  act  undoubtedly  su- 
persedes and  repeals  the  act  of  1902,  and. 
If  there  be  any  conflict  between  the  two  acts, 
the  procedure  provided  In  sections  6192-6194 
of  the  Civil  Code  must  be  followed,  and  any 
certiorari  may  be  dismissed  where  the  bond 
or  affidavit  in  lieu  thereof  falls  to  come  up 
to  the  requirements  of  these  sections.  No 
conflict  could  exist,  however,  between  the 
two  acts  so  far  as  relates  to  a  subjed-matter 
or  to  a  method  of  procedure  which  the  act  of 
1909  does  not  attempt  to  deal  with. 

The  act  of  1902  declares  that,  in  order  to 
obtain  a  certiorari,  a  certain  bond  or  certain 
affidavit  must  be  made,  and  that,  where  such 
a  bond  or  affidavit  is  made,  the  Judge  of  the 
superior  court  to  whom  the  petition  is  pre- 
sented shall  "in  granting  the  writ  of  cer- 
tiorari, order  a  supersedeas,"  and,  where  the 
bond  is  given,  the  defendant  may,  in  addi- 
tion to  obtaining  the  supersedeas,  be  set  at 
liberty.  The  act  of  1009  embodied  in  sec- 
tions 6192-6194  of  the  Civil  Code  makes  no 
attempt  to  prescribe  the  conditions  preceddit 
or  the  essential  prerequisites  which  must  ex- 
ist before  a  Judge  of  a  superior  court  is 
properly  authorized  to  sanction  an  applica- 
tion for  the  writ,  and  therefore  it  leaves  the 
provisions  in  the  ad  of  1902  relating  to  these 
essential  prerequisites,  as  to  certiorari  in 
cases  from  police  courts,  exadly  as  they  were 
prior  to  the  passage  of  the  ad  of  1909, 
though  undertaking  to  prescribe  one  general 
rule  whereby  a  supersedeas  may  be  obtained 
in  any  case  arlslog  either  in  a  police  court 
or- in  any  other  Inferior  court  therein  men- 
tioned. If  it  be  not  necessary  under  any 
general  law,  or  under  the  organic  law  estab- 
lishing a  particular  courti  that  a  bond  or 
affidavit  be  given  before  the  sanction  of  a 
certiorari,  as,  for  Instance,  in  the  criminal 
dty  court  of  Atlanta  (Lews  v.  State,  83  S.  E. 
279),  a  petition  for  certiorari  might  be  pre- 
sented to  the  Judge  of  the  sui>erior  court  for 
sanction  without  dther  bond  or  affidavit  In 
forma  pauperis,  and  thereafter  (if  the  pdi- 
tion  were  sanctioned  and  the  writ  ordered  to 
issue),  he  might  file  the  necessary  bond  or 
affidavit  as  provided  by  sections  6192,  6193, 
of  the  Civil  Code,  and  obtain  a  supersedeas. 
The  ad  of  1909  expressly  excepts  from  its 
operation  "constitutional  dty  courts,"  and, 
since  the  method  of  procedure  in  the  dty 
courts  are  not  regulated  by  any  general  law, 
but  each  court  is  to  some  extent  sni  generis, 
and  the  procedure  in  the  numerous  dty 
courts  is  as  varied  in  some  respects  as  the 
tinted  leaves  of  autumn,  it  is  possible  that 
the  primary  or  initial  steps  governing  the 
sanction  of  applications  for  certiorari  in  cas- 
es from  the  various  courts  of  this  dass  may 
differ  in  essential  particulars;  and  so  like- 
wise the  supersedeas  of  Judgments  of  con- 
viction in  criminal  cases  from  such  courts 
is  not  controlled  by  the  provisions  of  sections 
6192-6194  of  the  Civil  Code,  and  the  Leglsla- 
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ture  may  at  will,  and  without  violating  arti- 
cle 1,  t  4,  par.  1,  of  the  Constitution  of  this 
state,  provide  different  methods  by  which  the 
right  of  appeal  by  certiorari  from  such  courts 
may  be  exercised.  There  is,  however,  a  gen- 
eral law  providing  what  shall  be  done  before 
a  petition  to  review  by  certiorari  a  judgment 
of  a  municipal  court  may  be  presented  to  the 
judge  of  the  superior  court  (Acts  1902,  p.  105), 
and  also  a  general  law  covering  the  grant 
of  a  supersedeas  to  those  convicted  in  police 
courts,  county  courts,  and  various  other  in- 
ferloi<  courts  named,  and  hence  it  Is  obvious 
that  no  special  law  as  to  any  particular  mu- 
nicipal or  other  court  included  by  the  terms 
of  the  general  law  could  properly  be  passed 
by  the  Legislature.  As  we  understand  it,  and 
as  already  indicated  above,  the  act  of  1902  la 
still  in  full  force  and  etfect,  and  the  act  of 
1009  only  supersedes  the  former  act  in  so  far 
as  it  may  by  its  terms  conflict  therewith,  so 
that  the  essential  prerequisites  provided  by 
the  act  of  1902  before  a  certiorari  from  a 
Iiolice  court  should  be  sanctioned  are  still  es- 
sential, and  the  act  of  1909  only  modifies  the 
former  act  (If  there  be  any  conflict  between 
tltem)  in  so  far  as  relates  to  supersedeas  and 
bail,  which  subject  the  last  was  intended 
alone  to  cover. 

It  is  unnecessary  to  say  more  in  afllrming 
the  court  below  in  dismissing  the  petition 
for  certiorari  in  this  case  than  to  call  atten- 
tion to  the  fact  that  the  bond  attached  to  the 
petition,  which  was  attested  and  approved  by 
the  mayor  of  the  city  of  MiUen,  simply  binds 
the  defendant  and  his  surety  to  the  mayor 
and  council  of  that  dty  "in  the  penal  sum  of 
■$G0,  and  all  future  costs  which  may  accrue 
in  said  case,  for  the  payment  of  which  they 
bind  themselves,"  etc. 

As  was  said  in  Bush  v.  Boykln,  supra,  and 
in  Dixon  v.  WaynesLoro,  supra,  where  it  no- 
where appears  in  the  record  that  the  bond 
or  pauper  affidavit  required  by  the  act  of 
1902  has  been  filed,  a  certiorari  should  be 
dismissed;  and  in  Johnson  v.  Hazlehurst,  su- 
pra, the  court  said  that  the  bond  attached  to 
u  petition  for  certiorari  was  fatally  defective 


"in  tb&t  the  petitioner,  who  bad  been  con- 
victed in  the  munldpai  court,  was  not  ob- 
ligated thereby  to  appear  and  abide  the  final 
judgment."  The  act  of  1909  (Civil  Code,  {{ 
5192-5194)  makes  practically  the  precise  re- 
quirement as  to  the  form  of  the  bond  to  be 
given  as  is  made  by  the  act  of  1902 ;  for  sec- 
tion 6192,  supra,  provides  that  the.  bond  to  be 
given  must  be  "conditioned  that  the  defend- 
ant will  personally  appear  and  abide  the  final 
judgment,  order,  or  sentence  upon  him  in 
said  case." 

Section  705  of  the  Penal  Code  of  1895,  tak- 
en together  with  section  1077  of  that  Code 
(section  1104  of  the  Penal  Code  of  1910), 
makes  the  same  provision  as  to  bond. 

The  bond  given  by  the  defendant  in  the 
case  now  under  consideration  does  not  re- 
quire that  the  defendant  shall  personally  ap- 
pear and  abide  the  final  judgment,  etc,  in 
his  case,  but  declared  merely  that  the  princi- 
pal and  his  surety  acknowledge  themselves 
generally  and  specially  bound  in  the  "penal 
sum  of  $50,  and  all  future  costs  that  may  ac- 
crue in  said  case."  This  clearly  is  no  such 
bond  as  is  required  by  the  act  of  1902,  or  By 
section  5192,  or  by  sections  765  and  1077  of 
the  Penal  Code  of  1895,  relating  to  bonds  to 
be  given  for  certiorari  in  cases  from  county 
courts,  and  hence  the  certiorari  was  proper- 
ly dismissed. 

[3]  The  proceeding  being  fatally  defective, 
and  being  properly  dismissed.  It  is  imma- 
terial upon  what  ground  the  judge  of  the  su- 
perior court  based  his  ruling.  The  result 
was  correct,  and  was  the  only  legal  result 
that  could  have  been  reached  in  the  premises, 
and  if,  because  of  the  pressure  under  which 
such  matters  often  are  necessarily  considered 
and  passed  upon  by  the  trial  courts,  the  pre- 
siding judge  neglected  to  make  bis  order  of 
dismissal  Include  various  valid  reasons  ap- 
pearing upon  the  face  of  the  proceedings.  It 
would  be  futile  to  send  the  case  back  in  or- 
der that  it  might  be  again  dismissed  for  the 
specific  reason  rendering  It  properly  subject 
to  such  dismissaL 

Judgment  affirmed. 
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<16  Oe.  App.  811) 

TOLBERT  T.  STATE.    (No.  5941.) 
(Court  of  Appeals  of  Geoigia.    May  7,  1915.) 

(SyUaibu*  hy  the  Court.) 

1.  Cbiminai.  Law  €=»1120— AppeaCi—Pbbser- 
tation  fob  review  —  objection  —  evi- 
DENCE. 

An  exception  assigning  error  upon  the  in- 
troduction of  testimony  is  valueless,  unless  the 
testimony  to  which  objection  was  offered  is 
specificauy  set  forth,  and  unless  this  statement 
of  the  precise  testimony  is  accompanied  by  a 
recital  of  the  grounds  of  objection  urged  at  the 
time  of  the  trial. 

[E!d.  Note. — For  other  cases,  see  .  Criminal 
Law,  Cent.  Dig.  JS  2931-2937 ;  Dec  Dig.  <&=> 
1120.] 

2.  ASSATri,T  AND  Battebt  €=>80 — Pbosecu- 
TION— VakIANCE— WlrE-BEATlNO. 

Even  if  (for  the  reason  above  stated)  a 
ground  of  a  motion  for  new  trial  alleging  that 
the  court  erred  in  admitting  "evidence  of  a 
character  tending  to  show  that  the  prosecutrix 
was  beaten  in  a  different  way  and  in  a  differ- 
ent manner  to  that  alleged  in  the  bill  of  in- 
dictment, over  the  objection  of  counsel  for  the 
defendant,"  were  not  too  vague  and  indefinite  to 
present  anything  for  the  consideration  of  an 
appellate  court,  the  evidence  referred  to  was 
nevertheless  admissible,  because,  "when  the  ac- 
cusation charges  the  offense  generally,  the  state 
need  not  rest  its  case  on  proof  of  a  single  trans- 
action, but  may  prove  or  attempt  to  prove  any 
number  of  transactions  of  the  character  charged 
in  the  accusation  and  iocluded  within  its 
terms."  White  y.  State,  9  Ga.  App.  538,  71 
S.  E.  379. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {  126;   Dec.  Dig.  <&=>S0.] 

:-{.  AsaAXTLT  AND  Battebt  €=>80— Wife-Bbat- 

iHO— Pleading  and  Pboof. 

While  an  unnecessarily  minute  description 
of  a  necessary  fact  must  be  proved  as  charged, 
and  "no  averment  in  an  indictment  can  be  re- 
jected as  surplusage  which  is  descriptive  either 
of  the  offense  or  of  the  manner  in  which  it  was 
committed"  (Henderson  v.  State,  113  Ga.  1148. 
39  S.  E.  446 ;  Hall  v.  State,  120  Ga.  142,  47 
S.  E.  519),  the  indictment  in  the  present  case 
contained  both  a  general  charge  of  wife-beating 
and  an  allegation  that  the  accused  committed 
the  offense  by  kicking  and  stamping  his  wife's 
bead  with  his  feet,  uid  the  state  was  not  con- 
fined to  a  single  transaction,  and  furthermore 
there  was  testimony  sustaining  both  the  general 
and  the  specific  allegations  of  the  accusation. 

[Ed.  Note. — l)"or  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  g  126 ;   Dec.  Dig.  «=>80.] 

4.  Cbiminai.  Law  «=>687  —  Reopening  Case 

— DiSCBEnON. 

The  reopening  of  a  case  for  the  introduc- 
tion of  further  evidence,  after  the  testimony  has 
closed  and  before  the  court  has  charged  the 
jury,  is  a  matter  within  the  sound  discretion 
of  tne  trial  judge,  and  there  was  no  abuse  of 
discretion  in  the  present  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1621,  1622,  1625 ;  Dec.  Dig. 
®=»687.] 

5.  Cbihinal  Law  <S=>828— Instbuctions  on 
Reasonable  Doubt— Request. 

The  court  did  not  err  in  not  explaining  to 
the  jury  the  meaning  of  the  words  reasonable 
doubt."  No  such  explanation  is  required,  in 
the  absence  of  a  timely  written  request  Mid- 
dleton  V.  State,  7  Ga.  App.  3  (2),  66  S.  E.  22; 
Battle  V.  State,  103  Ga.  53  (2),  57.  29  S.  E. 
491 ;    Barker  v.  State,  1  Ga.  App.  288,  57  S. 


E.  089:    Eiichanan  v.  State,  11  Ga.  App.  756, 
76  S.  E.  73. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2007;  Dec.  Dig.  «=>828.] 

6.  Criminal  I^aw  <S=>828— Ihsteuctionb  on 
Impeachment— Request. 

In  the  absence  of  an  appropriate  and  time- 
ly written  request,  a  court  is  not  required  to  in- 
struct the  jury  upon  the  subject  of  impeach- 
ment by  contradictory  statements,  or  any  other 
method  provided  for  the  impeachment  of  wit- 
nesses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2007;   Dec.  Dig.  «=»82S.] 

7.  Conviction  and  Denial  of  New   Tbial 
Appboved. 

The  .evidence  authorized  the  conviction, 
and  there  was  no  error  requiring  a  new  trial. 

Error  from  Superior  Court,  Haralson  Coun- 
ty ;  Price  Edwards,  Judge. 

J.  C.  Tolbert  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Taylor  Smith,  of  Bremen,  for  plaintiff  In 
error.  J.  R.  Hutcheson,  Sol.  Gen.,  of  Douglas- 
ville,  and  M.  J.  Head,  of  Tallapoosa,  for  the 
State. 

RUSSELL,  C.  3,    Judgment  affirmed. 

BROTLFS,  J.,  not  presiding. 


(16  Oa.  App.  309:> 

BARROW  T.  B.  TRIS  NAPIER  CO. 
(No.  5015.) 

(Court  of  Appeals  of  Georgia.     May  7,  1915.) 

(tSpUabut  by  the  Court.) 

1.  Acknowledgment  ®=»53— Mobtgages  *=» 
171  —  Regibtkation  —  Defective  Instru- 
ment. 

A  mortgage,  attested  by  a  notary  public, 
who  is  secretary  and  treasurer  of  the  corpora- 
tion to  which  it  is  given,  is  not  properly  exe- 
cuted, and  therefore  not  admissible  for  record, 
and  a  record  of  such  a  mortgage  is  not  con- 
structive notice  to  persons  dealing  with  the 
mortgagor.  Betts-Evans  Trading  Co.  v.  Bass,  2 
Ga.  App.  710,  59  S.  E.  8. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment Cent  Dig.  ti  270-277;  Dec.  Dig.  <S=» 
53;  Mortgages,  Cent  Dig.  §§  392,  394-409; 
Dec.  Dig.  iS=s>171.) 

2.  Judgment  and  Denial  of  New  Tbial 
Disappboved. 

For  the  reason  stated  above,  the  judgment 
in  favor  of  the  plaintiff  in  fi.  fa.  was  not  author- 
ized, and  the  court  erred  in  overruling  the  mo- 
tion for  a  new  trial. 

EJrror  from  Municipal  (joart  of  Macon; 
Augustln  Daly,  Judge. 

Action  by  the  E.  Trls  Napier  Company 
against  Andrew  Barrow.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

A.  T.  Walden,  of  Macon,  for  plalntlCT  in  er- 
ror. R.  L.  Williams,  Jr.,  and  Ryals  &  An- 
derson, all  of  Macon,  for  defendant  in  error. 

RUSSELL,  C.  J.    Judgment  reversed. 
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(IB  Ga.  App.  2S6) 
ELDER  ▼.  WOODRUrP  HARDWARE  & 
MFG.  CM>.    (No.  6793.) 

(Court  of  Appeals  of  G«orgU.    May  4,  1916.) 

(Syllabui  iv  <Ae  Court.) 

1.  Tboveb  and  Convebbion   i@=49  — Value 

RKCOVEBABLB— "HlQHKST  Fbovsd  Vaxttx." 
"The  highest  proved  value"  recoverable  in 
an  action  of  trover  is  the  amount  which  the 
jury  from  a  consideration  of  all  the  evidence, 
may  find  to  be  the  highest  value  of  the  ^r«>perty 
during  the  period  between  the  conversion  and 
the  trial,  and  not  the  highest  estimate  given  by 
any  witness  as  to  the  value  daring  tliat  period. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Oonversion,  dent.  Dig.  i  264;    Dec;  DIf.  •ss 

2.  Tboveb   and   Convebsion   4=346  —  Valttk 
Rkcovebable. 

The  plaintiff  in  a  trover  suit  may  recover 
the  amount  which  he  proves  to  be  the  highest 
value  of  the  property  between  the  time  of  its 
conversion  by  the  defendant  and  the  trial  of 
the  cause. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  {  263 ;  Dec.  Dig.  ®=>46.] 

8.  Tbovkb  akd  Oonvebsion  €s>66  — Dibec- 
TipN  or  Yebdiot— Value  Recovebable. 
The  evidence  was  in  conflict  as  to  the  value 
of  the  property  at  the  time  of  the  alleged  con- 
version, and  therefore  did  not  demand  a  verdict 
for  one  certain  and  fixed  amount  only. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion.  Cent  Dig.  §{  288-294;  Dec.  Dig. 
«=>66.] 

4.  Tboveb  and   Contkbsiok   «=:40— Morxt 

VeBOICT— £  V IDBNOE. 

While  there  was  testimony  showing  an  ad- 
mission by  the  defendant  that  the  proiwrty  sued 
for  was  converted  by  him  prior  to  the  bringing 
of  the  action,  there  was  no  evidence  definitely 
showing  its  value,  and  therefore  nothing  upon 
which  to  base  a  money  verdict. 

[Ed.  Note. — For  other  cases,  see  Trover  ^d 
Conversion,  Cent  Dig.  H  23^244:  Dec.  Dig. 
<S=»40.1 

6.  Tbial  «s>1S9— DiBEcnoN  ov  Vkbdiot— Ev- 
idence. 

The  direction  of  a  verdict  is  error  requiring 
A  new  trial,  except  where  there  is  no  conflict 
in  the  evidence,  and  where  the  evidence  intro- 
duced, with  all  reasonable  deductions  or  infer- 
ences therefrom,  demands  the  verdict  directed. 
(Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {{  332,  833,  338-341.  866;  Dec.  Dig.  <S=» 
139.] 

a  Tbial    <8=>177  —  Motions   wou   Dibeotxd 
Vebdict— Effect— Waives. 

The  fact  that  the  defendant  and  the  plain- 
tiff each  moves  the  court  to  direct  a  verdict  in 
his  favor  does  not  amount  to  an  a^eement  on 
tlie  part  of  either  to  waive  the  submission  of  the 
case  to  the  jury,  nor  does  it  estop  the  party 
against  whom  a  verdict  is  directed  from  except- 
ing to  such  direction.  The  contention  on  the 
part  of  either  that  the  evidence  demands  B  ver- 
dict for  him  includes  prima  facie  the  further 
contention  that  it  does  not  demand  a  verdict 
in  favor  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  i  400;   Dec.  Dig.  «s>177J 

Error  from  City  Gonrt  of  Jefferson;  Geo. 
O.  Thomas,  Judge  pro  bac 

Action  by  the  Woodruff  Hardware  4  Man- 
ufacturing   Company    against    Paul    Elder. 


Judgment  for  plaintiff,  and  defendant  brlngi 
error.    Reversed. 

Ray  &  Ray,  of  Jefferson,  for  plaintiff  in 
error.  Lewis  O.  Russell,  of  Winder,  for  de- 
fendant in  error. 

WADE^  J.  When  this  case  was  formerly 
here  for  review  (9  Ga.  App.  484,  71  S.  B. 
806),  the  judgment  of  the  lower  court  was 
reversed,  for  the  reason  that  a  verdict  in 
favor  of  the  plaintiff  for  the  full  amount  of 
the  purchase  price  of  the  buggy,  as  fixed 
In  the  original  contract  between  the  plaintiff 
and  Maddoz,  the  original  purchaser,  was  di- 
rected, although  there  was  evidence  that  at 
the  time  the  property  was  converted  by  the 
defendant  (who  purchased  from  Maddox)  it 
was  worth  much  less  than  that  sum.  This 
court  said  that,  where  a  seller  retains  title 
as  security  for  his  purchase  money,  or  where 
one  otherwise  holds  title  to  personal- prop- 
erty as  security,  and  brings  trover  to  recover 
the  property,  the  amount  of  the  Indebtedness 
remaining  due  at  the  time  of  the  trial  fixes 
the  maximum  of  his  recovery;  but — 
"where  the  seller  who  has  retained  title  as  secu- 
rity for  his  purchase  money  brings  trover,  even 
against  the  original  purchaser,  bis  act  in  bring- 
ing the  suit  operates  as  a  rescission  of  the  sale ; 
and,  if  he  elects  to  take  a  money  verdict  be 
cannot  recover  more  than  the  value  of  the  prop- 
erty at  the  time  of  the  conversion,  with  inter- 
est or  hire,  or  the  highest  proved  value  between 
the  conversion  and  the  trial,  accordingly  as  he 
may  elect  notwithstanding  the  balance  doe  on 
his  debt  may  be  a  larger  amount" 

It  is  said  further  in  that  decision  (9  Oa. 
App.  486,  71  S.  E.  807)  that: 

"As  between  the  original  seller  and  the  orig- 
inal purchaser,  the  agreed  price  as  stated  in  the 
contract  of  sale  is  prima  facie,  but  not  conclu- 
sive, evidence  of  the  actual  value  of  the  prop- 
erty. But  as  between  the  seller  and  third  per- 
sons the  amount  stated  in  the  contract  of  pur- 
chase is  of  no  such  evidentiary  value." 

In  Woodham  v.  Cash,  15  Oa.  App.  674, 
84  S.  E.  142,  this  court  held: 

"  *In  estimating  the  value  of  personalty  unlaw- 
fully detained,  the  plaintiff  may  recover  the 
highest  amount  which  he  can  prove  between  the 
time  of  the  conversion  and  the  trial.'  Civil 
Code,  i  4514.  The  time  of  the  conversion  re- 
ferred to  in  this  section  is  the  time  when  the 
defendant  himself  converted  to  his  own  use  the 
property  sued  for." 

In  the  body  of  that  decision  it  is  further 
said: 

"It  appears  to  us,  however,  to  be  perfectly 
plain  that  the  meaning  of  the  statute  is  that 
the  plaintiff  may  recover  the  highest  amount 
wiiich  he  con  prove  between  the  time  when  the 
property  was  converted  by  the  defendant  in 
the  cause  here  proceeding  and  the  trial  of  that 
cause;  the  'highest  proved  value'  meaning  the 
highest  value  which  the  jury,  under  the  proof, 
may  fix  for  the  proper^  during  the  period  be- 
tween the  conversion  and  the  trial,  and  not  the 
highest  estimate  given  by  any  witness  as  to  its 
value  during  that  period." 

[1.2]  It  was  explicitly  held  in  this  case, 
when  it  was  here  before,  that  the  phrase 
"highest  proved  value"  should  be  interpreted 
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to  mean  the  highest  amount  which  the  Jury, 
from  consideration  of  all  the  proof,  find  that 
it  was  worth  at  any  time  during  the  period 
between  the  conversion  and  the  trial  (if  dur- 
ing that  period  there  was  a  difference  in  val- 
ue), and  does  not  mean  "the  highest  estimate 
given  by  any  witness  as  to  the  value  during 
the  period  stated."  So,  therefore,  since  the 
record  discloses  that  the  plaintiff  originally 
sold  to  one  Maddox  the  property  sued  for, 
and  retained  title  thereto  in  a  note  which 
stipulated  a  purchase  price  of  $100,  and  the 
snlt  for  the  recovery  of  the  property  describ- 
ed la  the  retention  of  title  note  was  brought 
against  one  Elder,  alleged  by  the  plaintiff  to 
have  converted  the  property  to  his  own  use, 
and  the  plaintiff  elected  to  take  a  money 
verdict,  tlie  amount  of  that  verdict  would 
be  what  the  Jury  might  find  from  the  proof 
was  the  amount  established  as  the  highest 
value  between  the  conversion  by  Elder  and 
the  trial,  and  not  the  amount  as  fixed  by 
the  original  contract  or  the  highest  estimate 
given  by  any  witness  as  to  the  value  of  the 
property  between  Its  conversion  by  the  de- 
fendant in  the  cause  then  proceeding  and  the 
trial. 

[3, 4]  The  record  of  the  trial  now  under 
review  shows  that  the  witness  Wood  was  the 
only  witness  who  gave  any  evidence  as  to 
the  value  of  any  buggy  whatever  (the  action 
being  in  trover  to  recover  a  certain  buggy), 
and  that  witness  testified  as  follows  on  this 
point: 

"I  suppose  that  the  buggy  was  worth  between 
$65  and  $70.  I  say  the  buggy  that  Mr.  Maddox 
had."  ^ 

And  also: 

"I  saw  it  [at  Maddox's  father's]  in  November. 
•  •  •  During  the  time  from  November  up 
to  Christmas  tliat  buggy  was  worth  $65  or  $70." 

Confining  ourselves,  for  the  present,  mere- 
ly to  the  a^estion  as  to  proof  of  value.  It 
appears  that,  according  to  the  "estimate"  of 
this  wltnesSr  the  buggy  he  testified  about 
waa  worth  "between"  $65  and  $70,  or  was 
worth  either  $65  "or"  $70,  so  that  no  definite 
and  fixed  estimate  as  to  value  was  made  by 
this  witness;  but,  according  to  his  testi- 
mony, the  jury  would  not  have  befin  con- 
strained to  find  that  the  buggy  was  worth 
the  highest  amount  he  estimated  It  to  be 
worth,  to  wit,  $70,  but  could  have  found  that 
it  "was  worth  $66  only,  or  some  amount  be- 
tween $65  and  $70.  It  is  therefore  apparent 
tbat,  since  more  than  one  verdict  could  have 
been  found  ta  favor  of  the  plaintiff  under  this 
testimony,  the  court  erred  in  directing  a  ver- 
dict for  the  liighest  estimate  placed  on  the 
property  by  the  witness.  If  the  verdict  di- 
rected had  been  for  the  lowest  amount  shown 
by  tills  (the  sole)  witness,  the  defendant  would 
have  had  no  cause  for  complaint  on  this 
point.  If  it  were  otherwise  possible  to  sus- 
tain the  verdict  returned  by  direction  of  the 
coiort,  we  could  remove  all  injurious  ctnue- 


quences  which  may  have  resulted  to  the  de- 
fendant from  this  error,  by  directing  that  the 
Judgment  be  reduced  from  $70  to  $6.'>  prin- 
cipal, and  that  the  proper  amount  be  also 
written  off  from  the  amount  of  the  interest 
recovered  against  the  defendant;  but  for 
other  causes,  not  in  our  power  to  remove,  the 
verdict  must  be  set  aside. 

It  is  Insisted  by  the  plaintiff  in  error  that 
there  was  no  sufficient  proof  that  Elder,  the 
defendant,  ever  converted  the  particular 
buggy  sued  for,  but  we  think  the  testimony  of 
the  witness  Garner  sufficiently  established 
the  fact  that  the  defendant  converted  the 
buggy  sued  for,  and  which  was  originally  sold 
to  Maddox.  Garner  testified  that  be  was 
working  for  the  Woodruff  Hardware  &  Man- 
ufacturing Company  in  November,  1909,  and 
that  on  December  23d  be  went  to  the  house 
of  the  defendant.  Elder,  to  find  this  par- 
ticular buggy,  and,  not  finding  Elder  at  home 
on  tbat  day,  but  learning  that  he  had  gone 
to  Athens,  he  went  back  on  the  next  day  and 
saw  him  "about  the  buggy,"  and  Elder  then 
"said  he  had  traded  the  buggy  off.  He  said 
he  had  traded  for  the  buggy  [the  Identical 
buggy  described  In  the  action  of  trover] 
from  Mr.  Maddox.  He  claimed  that  he  had 
traded  the  buggy  off  the  day  I  was  first  over 
there  [December  23d]  while  in  Athens."  This 
witness  further  said  that  he  did  not  ask 
Elder  about  the  buggy  "be  £ot  from  Wood- 
ruff," but  "asked  him  about  this  buggy 
described  in  tills  note,"  and  added  further 
that  he  knew  nothing  about  the  condition 
of  the  buggy  sued  for  on  December  23,  1909, 
and  the  buggy  might  have  been  "torn  up"  and 
worthless  so  far  as  he  knew.  We  tlilnk  this 
testimony  was  sufficient  to  show  the  conver- 
sion by  the  defendant  of  the  buggy  sued  for. 

As  stated  above,  the  only  witness  who 
fixed  any  valuation  whatever  upon  any  buggy 
was  the  witness  Wood,  and  his  testimony 
did  not  identify  the  buggy,  which  be  assert- 
ed was  worth  "between  $65  and  $70"  or  "$65 
or  $70,"  as  being  the  particular  buggy  sued 
for ;  as  he  simply  testified  that  this  was  the 
value  of  "the  buggy  that  Mr.  Maddox  had," 
which  he  had  seen  at  "Maddox's  father's"  in 
November.  Wood  further  testified  ,that  he 
saw  a  buggy  with  a  bole  in  the  back  of  the 
top  at  Maddox's,  and  that  "it  was  a  black 
painted  buggy,  as  well  as  I  remember,  but 
whether  there  were  stripes  I  don't  know;  I 
cannot  tell  the  color  of  the  running  gear  or 
wheels."  And  he  further  said:  "I  saw  a 
buggy  in  Mr.  Elder's  possession  that  had  the 
same  kind  of  bole  in  the  top ;"  that  Maddox 
said  he  "let  the  buggy  go  between  December 
and  Christmas,"  and  that  some  time  after 
that  he  saw  a  buggy  that  "resembled"  the 
Maddox  buggy  in  the  possession  of  Elder; 
that  the  Maddox  buggy  had  a  hole  in  the 
top  and  the  one  in  the  possession  of  Elder 
had  the  same  kind  of  a  hole;  that  he  saw 
Elder  "down  here  In  Jefferson  one  day,  but 
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I  cannot  swear  it  was  the  same  baggy  [which 
EHder  then  bad];  all  I  go  by  Is  the  hole  in  the 
back  of  It;"  that  he  could  not  tell  the  color 
of  the  running  gear  of  the  buggy,  nor  the 
"build"  of  the  buggy,  nor  the  "make." 

[6]  It  is  possible  that  from  this  evidence  a 
Jury  might  have  determined  that  the  buggy 
which  the  witness  Wood  testified  he  had  seen 
in  the  possession  of  Maddoz,  or  at  the  house 
of  Maddox's  father,  and  which  he  said  was 
worth  $65  or  $70,  was  the  identical  buggy  he 
afterwards  saw  Elder  in  possession  of;  but 
even  then  it  would  be  Impossible  to  say  that 
the  buggy  referred  to  by  Wood,  or  the  buggy 
that  Wood  saw  Elder  in  possession  of  in  the 
town  of  JeflTerson,  was  the  buggy  which  ESd- 
er  admitted  to  the  witness  Garner  he  had  ob- 
tained from  Maddox,  or,  in  other  words,  was 
the  "one  red  running  gear  rubber  tire  bug- 
gy" obtsined  by  Elder  from  Maddox.  From 
the  testimony  we  may  conclude  that  EHder, 
on  December  23,  1909,  was  in  possession  of 
the  {tartlcular  buggy  which  he  obtained  from 
Maddox,  and  which  the  plaintiffs  sold  to 
Maddox,  but  what  the  value  of  that  buggy 
may  hare  been  on  December  23d,  when,  so 
far  as  the  testimony  discloses,  the  conversion 
was  made  by  Elder,  the  evidence  does  not  dis- 
close. Wood  testified  that  a  certain  buggy 
which  Maddox  once  owned,  and  which  in 
every  particular  resembled  the  buggy  after- 
wards seen  in  the  possession  of  Elder,  was 
worth  from  $65  to  $70,  but  whether  this  bug- 
gy was  the  buggy  sued  for  and  the  buggy 
which  Elder  admitted  he  obtained  from  Mad- 
dox it  Is  Impossible  to  say  v.-lth  certainty, 
though  we  may  have  a  strong  suspicion  that 
the  two  were  IdenticaL  So  it  will  be  seeu 
that  there  was  no  proof  from  any  source 
whatever  as  to  the  value  of  the  buggy  sued 
for,  and  which  Elder  admitted  he  disposed  of 
on  December  23d  in  Athens ;  since  the  buggy 
shown  to  be  worth  $65  or  $70  was  not,  under 
the  testimony,  necessarily  that  buggy.  The 
court  therefore  was  not  authorized  to  direct 
a  verdict;  since  only  where  but  one  verdict 
could  be  returned  under  the  law  and  the 
evidence  is  it  permissible  that  a  verdict  be 
directed. 

[6]  It  is  urged  by  the  defendant  In  error 
that,  because  each  party  In  the  court  below 
moved  the  court  to  direct  a  verdict,  the 
plaintier  in  error  is  estopped  from  complain- 
ing that  the  Judge  directed  the  verdict 
against  blm,  since  be  himself  "volunteered  to 
take  the  case  from  the  Jury,  so  to  speak,  and 
requested    the   court  to   direct  a    verdict." 


While  there  have  been  decisions  elsewhere 
which  support  that  view  (Sundllng  v.  Wllley, 
19  S.  D.  293,  103  N.  W.  38,  9  Ann.  Gas.  644 ; 
McComb  V.  Baskervllle,  20  8.  D.  353,  106 
N.  W.  300),  It  appears  to  be  settled  In  Georgia 
that,  where  both  parties  move  the  direction 
of  a  verdict,  the  party  against  whom  the  ver- 
dict is  directed  is  not  estopped,  because  of 
his  motion,  from  excepting  to  the  direction 
of  the  verdict  against  him. 

In  Broadhurst  v.  Hill.  137  Ga.  833,  841,  74 
S.  E.  422,  426,  it  was  said: 

"A  contention  that  the  evidence  demands  a 
verdict  for  one  party  prima  facie  includes  the 
contention  that  it  does  not  demand  a  verdict  in 
favor  of  the  other." 

And  in  the  same  case  It  was  said: 
"The  fact  that  a  defendant  may  make  a  mo- 
tion that  a  verdict  be  directed  in  bis  favor, 
which  is  overruled,  does  not,  without  more, 
waive  the  submission  of  the  case  to  the  jury, 
or  authorize  the  presiding  judge,  on  motion,  to 
direct  a  verdict  for  the  plaintiff,  where  the  evi- 
dence, with  all  reasonable  deductions  and  infer- 
ences therefrom,  does  not  demand  such  a  ver- 
dict" 

It  is  true,  as  was  said  In  Lydia  Pinkham 
Medicine  Ca  v.  Glbbs,  108  Ga.  138,  33  S.  E 
945,  that  it  is  not  error  for  the  court  to  di- 
rect a  verdict,  where  it  is  agreed  by  counsel 
for  both  sides  that,  under  the  evidence,  the 
controlling  issue  In  the  case  is  "a  question  of 
law  for  the  court  to  decide,  and  that  he 
should  accordingly  direct  a  verdict,"  eta 
To  the  same  effect  Is  the  decision  in  Mims  v. 
Johnson,  8  Ga.  App.  850,  70  S.  E.  139,  it  be- 
ing agreed,  by  counsel  on  both  sides  In  that 
ease  that  it  was  a  proper  case  for  the  direc- 
tion of  a  verdict,  and  the  exception  to  the 
verdict  directed  being,  not  that  the  court  di- 
rected a  verdict,  but  merely  that  the  verdict 
was  erroneous  because  contrary  to  law  and 
the  evidence.  The  rule,  however.  Is  that  the 
direction  of  a  verdict  is  error  requiring  a 
new  trial,  except  "where  there  is  no  con- 
fiict  in  the  evidence,  and  that  Introduced, 
with  all  reasonable  deductions  or  inferences 
therefrom,  demands  a  particular  verdict."' 
Civil  Code,  {  5926.  It  cannot  be  said  in  this 
case  that  the  evidence  as  a  whole  demanded 
a  verdiet  in  favor  of  the  plaintiff,  or  that  It 
demanded  a  verdict  for  the  amounts  stated 
in  the  verdict  rendered,  to  wit,  $70  principal, 
and  $20.40  interest  to  judgment. 

The  presiding  Judge  therefore  erred  in  di 
recting  the  verdict,  and  In  thereafter  over 
ruling  the  motion  for  a  new  triaL 

Judgment  reversed. 
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KINO  T.   CITY  OF   HAZLEHURST. 
(No.  6491.) 

(Court  of  Appeals  of  Georgia.    May  10,  1915.) 

(Byttabu$  by  the  Court.) 
CBnuR Ai.  Law  «=3ll79— Violation  ot  Obdi- 

NANCX — CEBTIOKABI — REVIEW. 

Where  the  only  complaint  made  in  a  peti- 
tion for  certiorari  to  review  the  judgment  of  the 
mayor  of  a  municipality  is  based  on  the  insuffi- 
ciency of  the  evidence,  and  the  judge  of  the 
superior  court  has  approved  his  finding,  and 
there  is  some  evidence  upon  which  the  finding 
may  rest,  this  court  cannot  disturb  the  judg- 
ment. 

[Ed.    Note. — For    other    cases,    see    Criminal ' 
Law,  Cent.  Dig.  S  3001;  Dec.  Dig.  «s>1179.] 

RaaaeU,  C.  J.,  diasendng. 

Error  from  Superior  Court,  Jeff  Davis 
County;    J.  P.  Highsmitb,  Judge. 

W.  H.  King  was  convicted  of  violating  a 
municipal  ordinance  prohibiting  the  keeping 
on  hand  of  Intoxicating  liquors  for  Illegal 
sale.  Certiorari  was  overruled,  and  defend- 
ant brings  error.    Affirmed. 

P.  L.  Smith  and  Grant  8c  Rogers,  all  of 
Hazlehurst,  for  plaintiff  In  error.  Bennett 
&  Swain,  of  Hazlehurst,  for  defendant  In 
error.  • 


WADE,  J.  The  defendant  was  charged 
with  the  violation  of  a  municipal  ordinance 
prohibiting  the  keeping  on  band  of  intoxicat- 
ing liquors  for  Illegal  sale.  He  entered  a 
plea  of  not  guilty,  but  in  open  court  admit- 
ted that  at  the  time  charged  "be  did  receive 
from  R.  T.  Williams  the  sum  of  $1.50,  and 
later  delivered  to  said  R.  T.  Williams  one 
quart  of  whisky  therefor,  thereby  admitting 
a  prima  facie  case  and  assuming  the  burden 
of  proof."  The  evidence  of  Williams  showed 
that  he  gave  the  defendant  $1.50,  and  sent 
him  after  a  bottle  of  whisky  for  a  friend, 
and  that  the  defendant  thereafter  brought  a 
quart  of  liquor  In  its  original  package,  wrap- 
ped and  sealed  up,  to  his  office  and  delivered 
It  to  him,  and  he  thereupon  turned  it  over 
to  bis  friend.  The  defendant  In  bis  state- 
ment at  the  trial  asserted  that  be  purchased 
the  quart  of  whisky  as  the  agent  of  Williams 
from  one  Will  Nicey,  paying  to  Nieey  there- 
for the  identical  $1  bill  and  50-cent  piece 
that  he  had  received  from  Williams  for  that 
purpose ;  that  he  had  no  Interest  in  tbe  whis- 
ky or  in  tbe  money,  and  did  not  even  see  the 
whisky,  but  only  supposed  tbe  package  con- 
tained whisky,  as  be  was  acting  solely  for 
the  accommodation  of  Williams.  Jackson,  a 
witness  for  the  defendant,  testified  that  he 
was  at  the  home  of  Will  Nicey  when  tbe  de- 
fendant came  to  Nicey's  bouse  and  told  Nicey 
that  "some  one  had  sent  him  to  him  for  a 
package  of  whisky" ;  that  "Will  Nicey  reach- 
ed down  in  a  suit  case,  which  was  rl!;bt  ly 
him.  and  handed  Mr.  Kini;  [the  defeiulantl 
out    n    package   which   looked    like   a    n>iart 


wrapped  up.  Mr.  King  took  It  and  went 
away."  Nicey's  wife  testified  to  about  tbe 
same  state  of  facts,  saying  that  King  came 
into  the  bouse,  "spoke,"  and  told  her  husband. 
Will  Nicey,  that  "some  one  bad  sent  him 
after  a  package,"  and  "Will  Nicey  said,  'All 
right,'  reached  down  into  bis  suit  case,  took 
out  a  quart  of  wliisky,  handed  it  to  him,  and 
Mr.  King  took  it  and  went  out  with  it. 
♦  •  •  It  was  my  husband's  suit  case  anil 
whisky.  He  brought  it  there.  •  •  •  I 
did  not  notice  whether  Mr.  King  paid'  talm 
for  the  quart  of  whisky  or  not;  I  do  not 
remember  seeing  him  pay  for  It ;  but  I  know 
he  got  the  liquor  from  him.  for  I  saw  biiii 
get  it.  out  of  tbe  suit  case  and  hand  it  to 
Mr.  King.  There  was  about  five  or  sl.x  more 
quarts  left  in  tbe  suit  case  then."  One  Tap- 
ley  testified  that  he  was  present  when  the 
defendant  came  to  Nicey's  bouse,  and  "told 
Will  Nicey  that  some  one  had  sent  him  after 
a  package.  Will  Nicey  said,  'All  rljfht,' 
reached  down  and  got  a  quart,  or  what  look- 
ed like  a  quart  wrapped  up,  out  of  a  suit 
case,  tbe  one  he  brought  with  him  there, 
and  banded  it  to  the'  defendant.  The  defend- 
ant took  it  and  went  away,  and  I  did  not  see 
anything  more  of  blm  that  night" 

The  mayor,  passing  upon  the  evidence, 
found  the  defendant  guilty,  and  the  defend- 
ant sought  to  review  this  Judgment  by  cer- 
tiorarL  Tbe  judge  of  tbe  superior  court 
overruled  tbe  certiorari,  and  affirmed  the 
Judgment  of  tbe  mayor. 

The  only  error  alleged  in  tbe  petition  for 
certiorari  is  that  tbe  evidence  did  not  sus- 
tain tbe  conviction.  It  is  contended  that  the 
evidence,  as  a  whole,  clearly  showed  that  the 
accused  was  acting  as  agent  for  the  bu.ver, 
and  not  for  the  seller,  and  that  therefore 
tbe  liquor  in  bis  possession  at  tbe  time  be 
dollvered  It  to  the  witness  Williams  was  not 
stored  or  kept  by  him  for  tbe  purpose  of  il- 
legal sate.  As  appears  from  the  record,  a 
prima  facie  case  was  admitted  by  the  defend- 
ant, and  therefore  tbe  burden  rested  upon 
blm  to  satisfactorily  explain  bis  po.sses.ston 
of  the  liquor,  and  bis  acceptance  of  tbe  price 
therefor  from  Williams.  This  burden  be  en- 
deavored to  carry  by  the  evidence  of  several 
witnesses  who  testified  that  they  saw  him  ob- 
tain tbe  whisky  from  one  Will  Nicey  on  re- 
quest, but  there  was  no  testimony  from  any 
of  them  showing  a  purchase  of  whisky  by 
hi-n,  or  at  least  the  evidence  does  not  dis- 
close that  be  either  paid  or  promised  to  pay 
Nicey  anything  whatever  for  the  whisky, 
which  he  obtained  apparently  on  demand 
only.  The  defendant  himself  said  that  he 
paid  to  Nicey  tbe  money  received  by  blm 
from  Williams  for  the  purpose  of  purchasing 
one  quart  of  whisky,  but  tbe  mayor  did  not 
credit  this  statement  or  accept  it  as  affirm- 
ative proof  of  a  purchase  by  the  defendant 
from  Nicey:  and,  though  authorized  to  be- 
lieve It  even  In  preference  to  tbe  sworn  evl- 
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dence,  he  had  the  right  to  reject  it  entirely, 
and  when  be  did  so  there  was  nothing  before 
the  conrt  to  establish  any  purchase  from 
Nlcey  by  the  defendant  Of  course,  it  is  well 
settled,  by  repeated  adjudications  by  the  Su- 
preme Court  and  of  this  court,  that  where 
one  receives  money  and  delivers  whlsl^y  there- 
for, he  may  be  treated  as  the  seller,  if  the 
evidence  In  the  case  does  not  point  out  anoth- 
er as  the  seller,  and  It  Is  not  shown  where, 
bow,  or  from  whom  the  whisky  was  obtained. 
Paschal  v.  State,  84  Ga.  326,  10  S.  EI  821; 
White  V.  State,  93  Qa.  47  (3),  19  S.  E.  49; 
and  many  other  cases.  The  evidence  In  this 
case  did  disclose  where  and  from  whom  the 
whisky  was  obtained,  but  it  did  not  disclose 
bow  it  was  obtained,  nor  did  it  establish 
(leaving  out  of  consideration  the  defendant's 
statement)  the  fact  that  the  seller  was  some 
person  other'  than  the  accused.  The  testi- 
mony did  not  disclose  that  the  accused  paid 
Nlcey,  or  that  it  was  understood  between 
them  that  he  was  to  pay,  one  cent  for  the 
whisky  obtained  on  simple  request  or  de- 
mand ;  so  it  falls  to  disclose  "bow"  the  whis- 
ky was  obtained — whether  from  bis  own 
store  of  intoxicants  which  Nlcey  tempora- 
rily had  In  charge,  or  whether  from  bis  part- 
ner In  crime,  equally  interested  with  bim  tn 
the  profits  of  the  illicit  sale,  or  whether  from 
bis  agent  or  employ&  In  the  absence  of  any 
testimony  establishing  the  fact  that  the  ac- 
cused delivered  money  or  some  other  thing 
of  value  to  Nlcey  in  return  for  the  whisky, 
there  was  nothing  to  establish  his  contention 
that  Nicey,  and  not  himself,  was  the  actual 
seller.  The  court  was  therefore  authorized 
to  find  that  the  whisky  delivered  to  Williams 
by  the  defendant  (leaving  out  of  considera- 
tion the  defendant's  statement)  was  so  de- 
livered for  the  sum  of  $1.50  received  by  him 
from  Williams,  and,  since  it  has  been  settled, 
by  repeated  adjudications,  that  proof  of  one 
illegal  sale  of  whisky  Is  sufficient  evidence 
to  establish  that  at  least  the  whisky  sold 
was  kept  for  the  purpose  of  illegal  sale,  the 
conviction  of  the  accused,  under  the  munici- 
pal ordinance  prohibiting  the  keeping  of  liq- 
uor for  illegal  sale,  was  authorized.  Under 
the  evidence  the  court  may  have  inferred 
that  complicity  between  the  accused  and  Nic- 
ey as  to  the  alleged  crime  bad  been  shown. 
If  the  evidence  had  established  that  the  ac- 
cused delivered  to  Nicey  the  exact  sum  re- 
ceived by  bim  from  Williams  the  conviction 
would  not  have  been  authorized ;  but  the 
witnesses  introduced  by  the  defendant  him- 
self all  asserted  distinctly  that  they  saw  and 
beard  the  entire  transaction  between  the  ac- 
cused and  Nicey,  each  and  all  contradicted 
in  effect  the  statement  of  the  accused  as  to 
a  consideration  passing  -from  him  to  Nioey, 
or,  in  other  words,  failed  to  confirm  his  as- 
sertion that  be  paid  Nlcey  the  $1.50  which  be 
himself  said  be  had  received  from  Williams. 
It  Is  well  settled,  under  repeated  rulings'  of 


the  Supreme  Court  and  of  this  court,  that 
where  one  receives  money  from  another  for 
the  purpose  of  obtaining  whisky,  and  shortly 
thereafter  delivers  the  whisky  to  him;  the 
onus  is  on  the  person  receiving  the  whisky  to 
explain  how,  where,  and  from  whom  he  got 
the  liquor,  and,  if  the  only  explanation  offer- 
ed is  In  his  own  statement,  the  Jury  may 
find  him  guilty ;  but,  If  bis  statement  is  cor- 
roborated by  an  unlmpeached  witness,  who 
testifies  that  be  did,  in  fact,  buy  the  whisky 
from  another  person  and  pay  him  for  it,  then 
this  burden  would  be  successfully  carried, 
and  the  Jury  should  acquit  the  accused.  In 
this  case,  as  already  pointed  out,  the  accused 
was  not  corroborated  by  the  testimony  of 
any  one  unimpeacbed  witness  to  the  effect 
that  he  had  purchased  the  whisky  from  Nl- 
cey, and  paid  the  latter  therefor. 

In  Gaskins  v.  State,  127  Ga.  61,  66  S.  Ew 
1045,  the  Supreme  Court  said: 

"When  a  defendant  is  on  trial  charged  with 
illegally  sellinK  intozicatiuK  liquor,  and  the  evi- 
dence shows  that  he  received  money  from  anoth- 
er person,  accompanied  with  a  request  to  pro- 
cure for  the  latter  some  intoxicating  drink,  and 
shortly  thereafter  returned  and  delivered  the 
article  as  requested,  the  burden  la  on  the  ac- 
cused to  explain  how,  where,  and  from  whom  he 
obAined  the  liquor;  and,  until  some  other  per- 
son filling  the  character  of  seller  In  the  trans- 
action is  shown  to  the  satisfacdon  of  the  jury, 
they  would  be  authorized  to  treat  the  defense 
that  the  accused  acted  as  the  agent  of  the  buyer 
as  a  mere  subterfuge  to  cover  up  an  illegal  sale 
by  himself,  and  to  find  bim  guilty  of  selling  the 
liquor." 

In  Mack  ▼.  State.  116  Ga.  646»  42  8.  E. 
776,  it  was  held: 

"On  the  trial  of  one  charged  with  having  vio- 
lated the  law  by  illegally  selling  intoxicating 
liquor,  proof  that  the  accused  received  money 
from  another  person,  accompanied  with  a  request 
to  procure  whisky  for  tlie  latter,  and  shortly 
thereafter  delivered  whisky  to  such  person,  puts 
the  onus  on  the  defendant  of  explaining  where, 
how,  and  from  whom  be  got  the  liquor  (Grant 
V.  State,  87  Ga.  265  [13  8.  E.  6541);  and,  if 
the  explanation  offered  by  bim  is  supported  only 
by  his  own  statement,  the  Jury,  if  they  believe 
it  to  be  a  mere  subterfuge  to  cover  up  an  ille- 
gal sale  by  himself,  are  authorized  to  find  him 
guilty  (White  v.  SUte,  93  Ga.  47  [19  S.  £.  49])." 

In  Hlghsmith  v.  City  of  Waycross,  7  Gtu 
App.  611,  67  S.  E.  677r  this  conrt  said  that 
if  the  explanation  offered  by  the  accused  un- 
der circumstances  like  those  in  the  preeeot 
record — 

"is  supported  only  by  bis  own  statement,  the 
jury,  if  they  believe  it  to  be  a  mere  subterfuge 
to  cover  up  an  illegal  sale  by  himself,  are  au- 
thorized to  find  him  guilty." 

The  point  appears  to  have  been  precisely 
and  in  so  many  words  passed  upon  in  tbe 
case  of  Bray  v.  City  of  Commerce,  5  Ga. 
App.  606,  63  S.  E.  506,  in  which  this  court 
said: 

"On  the  trial  of  one  charged  with  a  viola- 
tion of  a  city  ordinance,  in  having  on  hand  in- 
toxicating liquors  for  the  purpose  of  Illegal  sale, 
proof  that  the  accused  received  money  frooi  an- 
other person,  accompanied  by  a  request  to  pro- 
cure whisky  for  the  latter,  and  thereafter  went 
off,  and  in  a  abort  time  returned  and  delivered 
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c  bottle  of  irhisky  to  that  penon,  would  cut 
on  the  accused  the  onus  of  showing  where,  how, 
and  from  whom  he  got  the  whisky.  This  bur- 
den would  be  successfully  carried  by  the  accused 
if,  in  corroboration  of  his  own  statement,  he 
proved  by  an  unimpeached  witness  that  he  had, 
in  fact,  boueht  the  whisky  from  another  person 
and  paid  him  for  it.  Orant  v.  State,  87  Gn. 
265.  13  S.  B.  554 ;  Mack  t.  State,  116  6a.  646, 
42  S.  B.  776;  Gaskins  v.  State,  12T  Ga.  61, 
55  S.  B3.  1045." 

It  will  be  observed,  from  the  rulings  In 
Hlghsmlth  T.  City  of  Waycross,  supra.  Gas- 
kins  V.  State,  supra,  end  Mack  v.  State,  snpra, 
as  well  as  numerous  other  decisions  of  this 
court  and  of  the  Supreme  Court,  that  while, 
of  course,  one  accused  of  selling  liquor,  or 
storing  liquor  for  the  purpose  of  illegal  sale, 
enters  upon  his  trial  completely  clothed  with 
the  presumption  of  Innocence,  this  presump- 
tion, nevertheless.  Is  overcome,  whenever  the 
evidence  discloses  that  he  received  money 
from  another  person,  accompanied  with  a  rer 
guest  to  procure  whisky  for  the  letter,  and 
shortly  thereafter  delivered  whisky  to  that 
person,  and  the  onus  is  then  upon  him  to  ex- 
plain where,  how,  and  from  whom  he  got  the 
liquor,  and.  If  the  explanation  offered  by  him 
1b  supported  only  by  bis  own  statement,  the 
Jury  may  convict  In  other  words,  our  courts 
have  distinctly  declared  what  amount  of  evi- 
dence  will  deprive  the  accused  of  the  legal 
presumption  of  innocence  In  such  cases,  and 
place  upon  him  the  burden  of  explaining  hla 
connection  with  the  whisky  he  Is  charged 
with  selling  or  storing,  and  have  distinctly 
declared,  In  addition,  that  this  burden  is  not 
BuccessfnUy  carried  where  his  statement  Is 
uncorroborated  by  unimpeached  testimony  of 
some  other  person.  Where  his  explonation  Is 
not  supported  by  corroborating  testimony, 
the  Jury,  or  the  mayor,  or  the  recorder  of  a 
municipality,  exercising  the  functions  of  a 
jury,  may  decline  to  accept  his  statement  as 
85  S.X.— 18 


the  truth  of  the  case,  and  find  the  accused 
guilty,  and  In  such  event  the  conviction  may 
be  sustained,  notwithstanding,  his  unsupport- 
ed exculpatory  statement  It  Is  true,  circum- 
stances might  sometimes  afford  the  neces- 
sary corroboration  of  the  explanation  made 
by  the  accused,  but  whether  the  circum- 
stances do  or  do  not  sufficiently  corroborate 
the  explanation  is  a  question  for  the  Jury,  or 
the  mayor,  or  other  judicial  officer  sitting  as 
a  Jury ;  and,  of  course,  should  be  disbelieve 
the  statement  of  the  accused  altogether,  proof 
of  circumstances  which  tended  merely  to 
corroborate  that  statement  would  not  in  it- 
self demand  an  acquittal.  If  the  statement 
of  the  accused  had  been  accepted  as  true  by 
the  mayor,  or  if  his  statement  taken  in  con- 
nection with  all  the  surrounding  circum- 
stances, had  brought  the  mayor  to  the 
conclusion  that  the  defendant  was  simply  act- 
ing as  agent  for  the  buyer,  and  that  the  ex- 
planation offered  by  him  was  not  a  mere  sub- 
terfuge to  cover  an  illegal  sale  by  himself, 
a  different  result  must  heve  been  reached,  but 
we  cannot  set  aside  i.  judgment  or  verdict 
because  a  court  or  jury  declines  to  accept  as 
true  the  statement  made  by  the  accused  on 
his  trial,  and,  since  there  was  evidence  which 
was  satisfactory  to  the  mind  of  the  mayor, 
and  his  judgment  has  been  approved  by  the 
Judge  of  the  superior  court  under  the  re- 
peated rulings  of  this  court  the  Judgment 
must  be  allowed  to  stand. 
Judgment  affirmed. 

RUSSELL,  a  J.  (dissenting).  In  my  opin- 
ion, the  corroboration  of  the  defendant's 
statement  furnished  by  the  circumstances  as 
to  the  manner  in  which  the  whisky  was  ob- 
tained, if  the  presumption  of  Innocence  be 
regarded,  brings  it  under  the  ruling  of  this 
court  in  Bray  T.  Oommeroe,  6  Ga.  App.  606, 
63  S.  B.  696. 
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(16  Qt.  App.  SOO) 

TOWNS  T.  WEST.     (No.  5884.) 
(Ciourt  of  Appeals  of  Georgia.     May  7,  1915.) 

(SvUahvt  bv  the  Court.) 
I.  Evidence   <S=a  44i  -  Pboof  —  Contempoba- 

NE0D8  Parol  Aobeement. 

Where,  on  the  ground  of  fraud,  it  i8  sought 
to  evade  a  written  contract  by  proof  of  a  difPer- 
'.'iit  contemporaneous  parol  agreement,  and  the 
alleged  fraud  consisted  only  in  fiJse  represen- 
Intiuus  as  to  the  contents  of  the  written  con- 
trnrt,  and  no  fiduciary  or  confidential  relation 
existed  between  the  parties,  and  it  does  not 
flppeur  that  there  was  a  sufficient  excuse  for 
nut  reading  the  contract,  the  complaining  par- 
ty being  able  to  read,  and  having  ample  op- 
portunity to  read  it  and  understand  its  con- 
tpnts,  the  contract  as  written  must  control  and 
(ii'ieiniine  the  relations  of  the  parties. 

IKd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Die.  M  1719.  172.3-1763,  •  1765-1843, 
:;  :;(V-2047 ;    Dec.  Dig.  «©=)441.] 

'i.  Uefusal    of   Amendment— Dismissal   or 

I'KTITION. 

The  court  properly  refuged  to  allow  the 
nnientlment  to  the  petition,  and  did  not  err  in 
dismissing  the  petition,  itself  on  demurrer. 

Error  from  City  Coart  of  Floyd  County; 
J.  U.  Ueece,  Judge. 

Action  by  C.  A.  Tovns  against  A.  S.  West 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Eubanks  &  Mebane,  of  Rome,  for  plaintiff 
in  error.  Rowell  &  Davis,  Jas.  F.  Kelly,  and 
Max  Meyerbardt,  all  of  Rome,  for  defendant 
in  error. 

wade;  J.  C.  a.  Towns  brought  suit 
against  A.  S.  West  for  malicious  arrest  and 
prosecution.  Tlie  original  petition  set  forth 
that  West  was  the  president  and  owner  of  the 
West  Loan  &  Trust  Company,  a  corporation 
engaged  in  lending  money;  that  on  November 
1,  1912,  West  swore  out  a  criminal  warrant 
against  the  plaintiff  before  a  Justice  of  the 
peace,  charging  him  with  the  crime  of  being 
a  common  cheat  and  swindler  (a  copy  of 
which  was  annexed  to  the  petition);  that 
under  and  by  virtue  of  said  warrant  a  law- 
ful constable,  duly  and  legally  authorized 
to  serve  the  same,  arrested  the  plaintiff  and 
took  him  before  a  Justice  of  the  peace,  detain- 
ed him,  and  compelled  him  to  make  a  bond 
for  the  offense  charged  in  the  warrant ;  that 
at  Che  resulting  commitment  trial,  the  plain- 
tiff pleaded  not  guilty  to  the  charge  against 
him,  but  West  appeared  at  the  trial  and 
knowingly  testified  falsely  against  him,  and 
he  was  thereupon  bound  over  by  the  Justice 
of  the  peace  to  the  city  court  of  Floyd  coun- 
ty; that  thereafter  at  the  March  term  of 
the  said  city  court,  West  carried  on  and  fol- 
lowed up  the  said  prosecution,  and,  with  the 
same  alleged  facts  as  the  basis  of  the  prose- 
cution as  were  urged  by  him  in  the  commit- 
ment trial  before  the  Justice  of  tb«  peace, 
drew  and  had  drawn  against  petitioner,  by 
Ills  special  '"oun.sol  representinsf  him  in  said 


prosecution,  an  accusatloii  In  the  said  dty 
court,  charging  plaintiff  with  the  criminal 
offense  of  larceny  after  trust  (a  copy  of 
which  was  attached  to  the  petition),  and  tbat 
ail  of  the  allegations  therein  were  false  and 
West  so  knew;  that  after  the  said  accusa- 
tion had  been  drawn  and  after  the  said  case 
had  been  called  for  trial  in'  said  city  court, 
and  the  accused  and  the  prosecution  had  an- 
nounced reedy  for  trial,  and  a  Jury  had  t>een 
duly  stricken  and  a  plea  of  not  guilty  signed, 
and  the  court  had  instructed  counsel  for 
West  and  for  the  state  to  proceed  with  proof 
of  the  allegations  in  said  accusation,  West 
thereupon  abandoned  the  prosecution  and 
failed  and  refused  to  take  the  stand  and  tes- 
tify or  prosecute  the  case  further,  and,  tbere 
being  no  evidence  whatever  submitted  in 
said  case,  the  court  instructed  the  Jury  to 
find  a  verdict  of  not  guilty,  which  the  jury 
accordingly  did,  and  thereby  acquitted  the 
accused,  and  the  case  was  finally  determined 
and  disposed  of;  that  the  said  prosecution 
was  Instituted  maliciously  and  wickedly  and 
without  probable  cause,  and  was  carried  on  in 
the  same  manner,  and  that  West  knew  that 
the  said  prosecution  was  false  and  unfounded, 
and  the  same  was  resorted  to  by  him  for  the 
sole  purpose  of  collecting  and  extorting  mon- 
ey from  the  plaintiff;  that  West  only  ceas- 
ed prosecuting  the  plaintiff  and  the  said 
prosecution  ended  only  when  the  plaintiff 
demonstrated  to  West  that  he  would  not  he 
imposed  upon  by  the  said  false  and  malicious 
prosecution;  that  as  a  result  of  said  prose- 
cution the  plaintiff  was  put  to  actual  expense 
In  the  sum  of  $50  for  attorney's  fees  in  mak- 
ing his  defense,  and  lost  10  days  work  of  the 
value  of  $30,  for  which  he  sued,  and  be  suf- 
fered great  embarrassment,  humiliation,  and 
chagrin,  and  was  brought  into  disrepute  with 
his  friends  and  neighbors,  which  caused  him 
to  suffer  pain  and  humiliation,  and  because 
of  these  alleged  wanton  and  malicious  acts, 
he  was  entitled  to  punitive  damages,  for 
which  he  sued ;  that  because  of  all  the  acts 
mentioned  he  was  injured  and  damaged  In 
the  sum  of  $10,000,  for  which  he  prayed  Judg- 
ment. 

[1]  The  accusation  attached  to  the  peti- 
tion recited  that  it  was  based  upon  an  af- 
fidavit of  A.  S.  West  as  prosecutor,  which 
charged  C.  A.  Towns  with  the  offense  of  lar- 
ceny after  trust — 

"for  that  the  said  C.  A.  Towns,  •  •  •  on 
the  6th  day  of  May,  1912,  with  force  and  arms, 
did  sell  and  transfer  to  the  West  Loan  & 
Trust  Company,  a  corporation,  $37.50  worth 
of  earned  wages,  of  the  value  of  $37.50,  'which 
said  sum  was  alleged  to  be  due  said  C.  A. 
Towns  by  the  Southern  Railway  Company,  said 
sale  and  transfer  being  in  words  and  fif^ires 
as  follows,  to  wit:  'Rome,  Ga.,  May  6,  1912, 
Southern  Railway  Company  to  C.  A.  Towns, 
Dr.  To  services  rendered  and  to  be  paid  May 
21,  1912,  $37.50.  For  value  received,  the  atmre 
account,  which  I  certify  to  be  true  and  already 
earned  by  me,  I  hereby  transfer  to  West  Loan 
&  Trust  Company.  I  further  appoint  West 
Loan  &  Trust  Company   my  attorney  in    fact 
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in  the  collection  of  total  amounts  due  me  by 
above  debtor,  to  sign  my  name  and  receipt  for 
me  in  tbe  same  manner  as  I  myself  might  were 
I  present.  C.  A.  Towns.  B.  W.  Hicks,  Wit- 
ness.' " 

The  accusation  alleges  that  the  said  West 
Loan  &  Trust  Company,  after  purchasing 
the  said  account  for  $37.50,  authorized  Towns 
to  receive  and  collect  this  sum  from  the 
Southern  Railway  Comimny  for  the  purpose 
of  delivering  tbe  same  to  the  West  Loan  & 
Trust  Company,  for  the  use  and  benefit  of 
the  said  West  Loan  &  Trust  Company,  and 
the  said  Towns  did,  on  the  2l8t  day  of  May, 
1912,  after  having  been  intrusted  as  afore- 
said by  the  said  West  I^oan  &  Trust  Com- 
pany for  tbe  purpose  aforesaid,  receive  and 
collect  the  said  sum  of  $37.50  from  the  South- 
ern Railway  Company,  and  after  so  receiving 
that  sum  for  the  purpose  of  paying  the  same 
over  to  the  said  West  Loan  &  Trust  Company 
for  its  use  and  benefit,  did  in  tbe  county  of 
Floyd,  and  on  the  day  aforesaid,  fraudulent- 
ly convert  the  said  sum  bo  his  own  use,  with- 
out tbe  knowledge  and  consent  of  the  said 
West  Loan  &  Trust  Company,  and  to  its  loss 
and  damage  in  said  sum  of  $37.50,  contrary 
to  the  laws  of  said  state,  etc.  This  accusa- 
tion bad  indorsed  upon  it  tbe  name  of  A.  S. 
West  as  prosecutor,  tbe  verdict  finding  tbe 
defendant  not  guilty,  and  tbe  following  or- 
der, signed  by  the  judge  of  the  said  city 
court: 

"The  prosecutor,  A,  S.  West,  having  aban- 
doned the  prosecution  of  this  case  before  trial, 
iiid)cment  entered  against  A.  S.  Vfeit  for  $57.- 
2.5.  costs  of  this  case.  Jolm  H.  Reece,  J.  C. 
e.  F.  C." 

Upon  the  call  of  the  case  for  trial  the  plain- 
tiff offered  an  amendment  to  his  original  peti- 
tion. The  court  refused  to  allow  the  amend- 
ment, and  thereafter  sustained  a  general  de- 
murrer and  dismissed  the  original  petition. 
To  tbe  refusal  to  allow  the  amendment  and 
to  tbe  order  dismissing  the  petition,  the  plain- 
tiff excepted.  The  demurrer  to  tbe  amend- 
ment was  on  the  ground:  (1)  That  said 
amendment  does  not  of  itself  or  In  connection 
with  the  original  petition,  set  forth  a  cause  of 
action ;  (2)  that  It  appears,  from  the  amend- 
•nent'that  tbe  instrument  therein  set  forth 
«vas  In  the  plalntiCTs  possession  for  a  consid- 
erable length  of  time,  and  he  had  ample  op- 
portunity to  read  it;  and  (3)  that  it  was  not 
alleged  that  the  plaintiff  could  not  read,  and 
no  suflScient  excuse  was  shown  for  his  failure 
to  read  the  instrument.  The  proposed  amend- 
ipeiit  made  tbe  following  additional  allega- 
tir-  s:  Ttiat  the  plaintiff  signed  the  note  or 
writing  set  forth  in  tbe  exhibit  attached  to 
the  original  petition,  but  signed  It  believing 
and  understanding  that  it  was  only  a  plain 
promissory  note,  and  not  knowing  that  it 
was  a  transfer  of  time  due  to  blm  by  the 
Southern  Railway  Company,  since  nothing 
was  said  to  him  by  the  defendant.  West,  "as 
to  said  writing  being  anything  except  a  prom- 


issory note";  that  the  plaintiff  went  to  the 
office  where  West  lends  money  in  tbe  dty  of 
Rome,  and  there  waited  for  several  hours  for 
West  to  come  to  his  office,  and  West,  on  ar- 
rival, said  he  was  in  a  great  hurry,  and  told 
tbe  plaintiff  that  he  "would  have  to  talk  to 
him  very  rapidly,  as  be  wanted  to  get  away 
at  once" ;  that  the  plaintiff  told  West  he 
wanted  to  get  $35  in  money  at  once,  and  West 
inquired  whom  the  plaintiff  could  get  to  in- 
dorse his  note  for  that  amount,  and  when  the 
plaintiff  replied  that  be  could  get  one  Mr. 
Loyd,  who  worked  for  the  Southern  Rail- 
way Company  In  East  Rome,  West  filled  out 
a  paper  "In  a  great  hurry,"  and  handed  It  to 
the  plaintiff  "In  a  great  hurry,"  and  told  him 
to  go  as  fast  as  he  could  to  East  Rome  and 
get  said  paper  Indorsed  and  come  back  with 
it  to  him,  as  he  (West)  had  to  "get  away  at 
once";  that  West  did  not  give  the  plaintiff 
time  to  read  said  note  at  that  time,  but  urged 
upon  the  plaintiff  the  necessity  of  getting 
back  to  him  with  the  note,  or  else  he  (West) 
would  be  gone  and  the  plaintiff  could  not  get 
the  money  on  that  day;  that  the  plaintiff 
thereupon  took  the  note,  put  it  in  his  pocket, 
ran,  and  caught  the  street  car  that  was  Just 
passing  West's  place  of  business  and  going  to 
East  Rome,  which  car  required  only  a  minute 
and  a  half  or  two  minutes  to  run  from  that 
point  to  E2ast  Rome,  and  when  he  got  off  tbe 
said  car  at  East  Rome,  he  ran  down  to  where 
the  said  Loyd  worked  In  the  yards  of  the 
Southern  Railway  Company,  and,  finding  that 
Loyd  was  absent,  but  that  one  Hicks  was  in 
the  yards,  he  requested  Hicks  to  Indorse  his 
note  for  the  said  sum,  and  Hicks  did  then 
and  there  indorse  tbe  note ;  that  tbe  plaintiff 
thereupon  placed  the  note  In  bis  pocket  and 
"ran  and  caught  said  street  car  again,  and 
got  off  of  said  car  at  said  West's  place  of 
business";  that  Wiest  still  was  waiting  for 
him  and  took  tbe  note  from  him  and  "in  a 
great  hurry,"  handed  htm  out  the  money,  and 
Immediately  left  West's  place  of  business; 
that  "because  of  said  West  representing  to 
him  that  said  writing  was  only  a  note,  and 
asking  that  he  secure  an  Indorsement  on  said 
note,  plaintiff  believed  and  relied  upon  what 
West  represented  to  him  as  Delng  the  truth" ; 
that  he  did  not  know  that  the  said  note  con- 
tained a  transfer  of  "his  time  which  was  due 
him  by  the  Southern  Railway  Company"; 
that  had  he  known  this  to  be  the  fact,  he 
would  not  have  signed  tbe  note,  since  the 
rules  and  regulations  of  that  company  pro- 
hibited Its  employes  from  transferring  time 
earned  in  its  employment;  that  West  will- 
fully and  knowingly  perpetrated  a  fraud  up- 
on blm  by  representing  to  petitioner  that 
said  writing  was  a  note,  when  In  fact  it 
was  a  transfer  of  time  due  by  said  com- 
pany to  petitioner,  and  that  said  West 
knew  that  petitioner  thought  and  believ- 
ed that  said  writing  was  only  a  promis- 
sory note;  that  West  wrote  the  transfer 
without   bis    knowledge    and    consent   and 
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against  his  will,  and  for  the  express  purpose 
of  perpetrating  a  fraud  upon  him,  and  the 
Insertion  of  the  said  transfer  in  the  writing 
did  mislead  and  defraud  the  said  plaintiff; 
that  West,  for  the  purpose  of  defrauding  him, 
did  not  give  him  time  to  read  the  note  when 
West  filled  it  out,  and,  for  the  purpose  of 
keeping  him  from  reading  It,  and  In  order  to 
mislead  him,  urged  him  to  go  to  East  Rome 
as  quickly  as  possible  and  secure  an  Indorse- 
ment as  quickly  as  possible,  that  upon  his  re- 
turn West  was  "still  In  a  great  hurry,"  and 
did  not  give  blm  a  chance  to  read  the  note 
before  It  was  signed,  that  he  did  not  sign  the 
note  until  he  had  returned  to  the  office  of 
West  with  the  Indorsement  thereon,  and  he 
was  Induced  to  sign  It  by  the  false  and  fraud- 
ulent representations  of  West  as  to  its  con- 
tents, and  the  said  representations  were  made 
for  the  purpose  of  deceiving  and  misleading 
him,  and  did  deceive  and  mislead  him ;  that 
he  believed  and  relied  on  what  West  said  as 
being  the  troth  when  he  signed  the  said  writ- 
ing. 

It  will  be  observed  that  the  transfer  which 
appeared  on  the  paper  signed  by  Towns  re- 
cites In  plain  and  unambiguous  language  that 
the  Southern  Railway  Company  is  Indebted 
to  him,  for  "services  rendered  and  to  be  paid 
on  May  21,  1912,"  in  the  sum  of  $37.60.  Im- 
mediately under  this  transfer  Towns  and 
Hicks  signed  their  names.  The  inquiry  nat- 
urally suggests  Itself  why  West,  in  filling  out 
this  order,  recited  therein  that  the  Southern 
Railway  Company  owed  Towns  for  services 
rendered,  "and  to  be  paid  May  21,  1912,  $37.- 
50,"  unless  Towns  apprised  him  of  this  fact ;' 
and,  if  he  did  so  apprise  him — why?  The 
loan  applied  for  was  only  $35,  and  it  appears 
that  this  sum  of  $37.50  was  the  identical  sum 
which  the  Southern  Railway  Company,  owed 
Towns,  and  that  It  was  paid  to  Towns  on 
May  21,  1912.  This,  however,  has  nothing  to 
do  with  the  determination  of  the  question 
whether  the  Judge  properly  refused  to  allow 
the  proposed  amendment  To  get  back  to  the 
real  question,  It  appears  from  the  original 
petition  and  from  the  copy  of  the  accusation 
thereto  attached  that  Towns  was  prosecuted 
for. appropriating  funds  which  he  had  assign- 
ed to  West  and  thereafter  collected  and  con- 
verted to  his  own  use;  and,  taking  the  pe- 
tition as  a  whole,  it  was  clearly  demurrable. 
The  amendment  simply  sought  to  avoid  the 
effect  of  the  statute  of  frauds,  and  to  excuse 
the  failure  of  the  plaintiff  to  take  the  usual 
and  ordinary  precautions  required  of  any 
rational  man  when  entering  Into  a  contract, 
by  alleging  that  the  defendant  urged  upon 
him  the  necessity  for  haste,  and  impressed 
him  with  the  idea  that  unless  he  hurriedly 
told  his  business,  hurriedly  sought  an  Indors- 
er,  hurrlediv  returned,  and  then  hurriedly 
signed  the  note  or  writing  (terrible  exi- 
gency Q,  h«  eould  not  get  the  money  "that 
day." 


The  case  of  McBrlde  ft  Cb.  r.  Macon  Td» 
graph  Publishing  Co.,  102  Ga.  422,  30  S.  B. 
909,  was  relied  upon  to  support  the  conten- 
tion that  because  West  suggested  the  neces- 
sity for  baste,  the  plaintiff  was  relieved  from 
all  duty  to  exercise  ordinary  caution  and 
read  the  Instrument  he  signed  before  afllx- 
Ing  his  signature  and  delivering  it  to  West 
In  that  case.  It  appeared  that  the  plaintiff's 
agent  took  the  alleged  contract  in  his  hand, 
"fraudulently  pretended  to  read  the  aald  al- 
leged contract  so  that  it  comprised  the  agree- 
ment that  bad  been  made  between  said 
agent  and  the  -buslnesB  manager  of  [the]  de- 
fendant company,  thereby  fraudulently  pre- 
tending and  holding  oat  to  the  aald  defend- 
ant's manager  that  said  paper  offered  for 
bis  signature  In  truth  and  In  fact  contained 
said  agreement  and  contract  really  made  be- 
tween the  parties,"  and  the  defendant's  man- 
ager accepted  the  agent's  reading  as  the 
correct  reading  of  the  contract,  and  signed 
the  instrument  without  himself  reading  it, 
as  the  plaintifTs  agent  represented  that  '^e 
was  in  a  hurry,  as  he  desired  to  catch  a 
train  about  to  leave  the  city,  and  wished 
the  matter  closed  up  before  he  left."  The 
court  held  that,  "under  the  particular  facts 
and  circumstances"  of  that  case,  parol  evi- 
dence showing  the  terms  of  the  contract  al- 
leged to  have  been  actually  entered  into 
should  have  been  allowed,  after  the  proper 
foundation  for  the  introduction  of  such 
proof  had  been  laid  by  first  offering  evidence 
to  support  the  contention  that  the  manager 
was  Induced  by  fraud  to  sign  the  Instro- 
ment  sued  on,  which  did  not  correctly  redte 
the  agreement  to  whidi  he  had  given  his 
consent;  but  in  the  same  connection  the  court 
quoted  with  approval  the  following  expres- 
sion from  Epps  v.  Waring,  93  Ga.  768>  20  S. 
B.  045: 

"It  is  not  the  duty  or  business  of  the  courts 
to  relieve  parties  from  their  gross  negligence  in 
making  their  contracts." 

It  was  held  in  Trultt-Sllvey  Hat  Oa  t. 
Callaway,  130  6a.  637,  61  S.  B.  481,  that: 

"One  having  the  capacity  and  opportunity  to 
read  a  written  contract,  and  who  sipis  it,  not 
under  any  emergency,  and  whose  signature  is 
not  obtained  by  any  trick  or  artlGce  of  the 
other  party,  cannot  afterwards  set  up  fraud 
in  the  procurement  of  his  signature  to  the  in- 
strunjent." 

And  in  the  case  of  Wood  ▼.  Clnciimatl 
Safe  &  Lock  Co.,  96  Ga.  120,  22  S.  K.  909, 
w^here  an  agent  of  the  plaintiff'  secured  the 
signature  of  the  defendant  to  a  contract 
just  before  the  approach  of  a  train,  by  rep- 
resenting that  there  was  nothing  whatever 
In  the  contract  except  the  reservation  of  ti- 
tle in  the  plaintiff  until  the  safe  to  which  the 
contract  related  was  paid  for,  it  was  held 
that  the  court  erred  In  striking  a  plea  set- 
ting up  facts  in  conflict  with  the  written  In- 
strument, since  the  approach  of  the  train 
created  an  emergency  that  excoaed  the  tali- 
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ore  to  read  the  lastmment  before  signing, 
and  it  was  alleged  that  the  defendant  had 
no  opportonity  to  read  the  paper.  In  Thom- 
ason  &  Son  r.  Goldman  &  Co.,  9  Ga.  App. 
S49,  71  S.  E.  586,  this  court  said,  that  one 
who  has  been  induced  to  sign  a  written  con- 
tract by  false  ^and  fraudulent  representations 
as  to  its  contents,  "made  by  the  oppoalte 
party  with  intent  to  deceive,  and  which  did 
deceive,  him,"  -may  set  up  this  fraud  as  a 
defense  to  a  suit  on  the  note.  In  Pataps- 
co  Shoe  Co.  ▼.  Bankston,  10  Ga.  App.  678, 
74  S.  B.  60,  it  was  said  that,  in  order  to 
pave  the  way  for  the  Introduction  of  parol 
testimony  where  it  is  sought  to  set  aside  the 
terms  ot  a  written  contract,  there  must  be 
a  fraudulent  misrepresentation,  and  also 
something  which  will  relieve  the  party, 
seeking  to  vary  the  terms  of  the  instrument, 
from  the  duty  of  reading  it  before  attach- 
ing his  signature  thereto.  This  last  holding 
might  be  said  practically  to  cover  the  issue. 
The  question  is:  Was  there  such  an  emer- 
gency at  the  time  the  note  and  transfer  giv- 
en by  Towns  was  in  process  of  execution  as 
would  relieve  him  from  the  consequences  of 
his  negligence  in  falling  to  read  It,  or  ex- 
cuse him  for  relying  upon  the  statement  al- 
leged to  have  been  made  by  West?  Cases  of 
this  character  must,  as  a  rule,  depend  upon 
their  particular  facts,  and  no  general  or  in- 
flexible rule  can  be  laid  down  as  to  when 
the  maker  of  a  note  will  be  excused  from 
the  consequences  arising  from  his  failure  to 
read  it  before  signing  it  It  will  be  noted 
that  in  all  the  cases  referred  to,  and  in  many 
others  passed  upon  by  the  Supreme  Court 
and  by  this  court,  In  which  an  attack  on  a 
written  contract,  by  a  plea  setting  up  con- 
flicting parol  agreements  or  by  parol  testi- 
mony seeking  to  vary  the  terms  thereof,  was 
permitted,  the  misrepresentations  made  by 
the  party  perpetrating  the  fraud  were  fol- 
lowed almost  immediately  by  the  execution 
of  the  instrument,  which  failed  to  set  forth 
the  actual  contract  In  this  case  the  plain- 
tift,  Towns,  took  the  tustrument  of  writing 
in  his  possession,  carried  it  away  from  the 
presence  of  West  across  the  city,  and  then 
submitted  it  to  another  person,  who  appar- 
ently signed  it  directly  under  the  part  ob- 
jected to  as  fraudulent,  took  the  contract 
back  to  West,,  and  thereafter  appended  his. 
signature  thereto.  Without  commenting  on 
bow  unreasonable  it  appears  that  West 
shoTild  bare  represented  that  the  instru- 
ment, though  It  contained  this  plain  trans- 
fer, was  a  simple  note,  when  he  knew  that 
the  plaintiff  would  have  the  paper  itself  In 
his  possession,  with  ample  opportunity  to 
read  it,  and  could  discover  for  himself  its 
actnal  terms  (since  this  question  may  not 
now  be  considered  by  us),  it  does  not  appear 
that  the  plaintiff  was  unable  to  read,  or 
Uiat  he  was  incapable  of  understanding  the 
simple  terms  and  provisions  of  the  contract. 


or  that  any  device  was  itraetloed  upon  blm 

by  West  to  prevent  the  fullest  examination 
of  the  paper  by  him  between  the  time  when 
it  was  delivered  to  him  by  West  and  the  time 
when  he  returned  it  to  West  and  executed 
the  instrument,  nor  does  it  appear  that  any 
conQdential  or  fiduciary  relations  existed 
between  West  and  the  plaintiff,  but,  so  far 
as  both  the  petition  and  the  amendment  dis- 
closed, they  may  have  been  absolute  stran- 
gers, and  at  all  events  were  dealing  with 
each  other  at  arm's  length.  The  precise 
question  as  to  the  right  of  the  plaintiff,  un- 
der the  circumstances  in  this  case,  to  set  up 
a  contemporaneous  parol  contract  to  vary 
the  terms  of  a  plain,  vmambiguous  contract, 
appears  to  us  to  have  been  specifically  pass- 
ed upon  in  principle  by  the  Supreme  Court 
in  the  case  of  Weaver  v.  Boberson,  134  Qa. 
149,  67  S.  EL  662,  in  which  the  court  said: 

"Eaoity  will  not  reform  a  written  contract 
because  of  mistake  as  to  the  contents  of  the 
writing  on  the  part  of  the  complaining  party 
(who  was  able  to  read),  and  fraud  of  the  other 
party  which  consists  only  in  making  false  rep- 
resentations as  to  such  contents,  on  which  the 
complaining  party  relied  as  true  because  of 
confidence  in  the  party  making  them,  no  fidu- 
ciary or  confidential  relation  existing  between 
the  parties,  and  no  sufficient  excuse  appearing 
why  the  complaining  party  did  not  read  the 
contract." 

,  If  one  may  be  allowed  to  escape  the  obliga- 
tions and  avoid  the  consequences  of  a  written 
contract  alleged  by  lilm  to  have  t>een  procui^ 
ed  through  fraudulent  represcntatiom>,  it  must 
appear  that  there  was  some  real  reason  why 
he  was  prevented  from  exercising  that  de- 
gree of  care  which  the  law  requires  at  his 
hands;  and  if  the  maker  of  contracts  may 
escape  therefrom  by  simply  asserting  that 
the  other  parties  thereto  misrepresented  the 
effect  thereof,  and  that  on  account  of  "hurry," 
they  failed  to  read  or  examine  the  instrument 
before  signing,  no  real  reason  for  "hurry" 
and  no  actual  emergency  being  shown,  the 
value  of  any  written  contract  might  be  de- 
stroyed if  an  uhscruipnlous  party  thereto 
should  allege  that  he  was  somewhat  "hur- 
ried" at  the  time  he  executed  the  instrument 
Where  a  long  and  complicated  contract  is  to 
be  gone  over  and  scrutinized  and  one  party 
fraudulently  represents  to  the  other  that  It 
contains  the  exact  parol  agreement  bad  be- 
tween them,  the  party  deceived,  under  cir- 
cumstances like  those  recounted  In  the  Macon 
Telegraph  Company  Case,  supra,  might  be  re- 
lieved from  his  negligence  in  falling  to  read 
the  contract  but  where  the  contract  Is  per- 
hapa  embodied  in  one  line  or  two  or  in  half 
a  dozen  or  more,  and  is  entirely  simple  and 
plain,  and  any  man  who  can  read  can  ascer- 
tain by  a  glance  of  the  eye  its  meaning  and 
effect  a  party  certainly  cannot  be  excused 
from  reading  the  contract  when  he  has 
enough,  and  more  than  enough,  time  despite 
all  possible  hurry  to  give  the  needed  inspec- 
tion. 
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In  the  present  case  It  does  not  appear,  from 
either  tbe  petition  or  the  proposed  amend- 
ment that  the  contract  was  complicated  and 
difficult  to  understand,  or  that  the  plaintiff 
was  unable  to  read  or  incapable  of  correct- 
ly Interpreting  it,  and  it  is  not  alleged,  nor 
can  it  be  implied,  that  he  did  not  hare  ample 
time  to  read  and  re-read  the  entire  note  and 
transfer,  or  the  complete  contract,  over  and 
oTer  again  between  the  time  when  he  left  the 
o£Bce  of  West  for  bis  trip  to  East  Rome  and 
the  time  when  he  returned  again  to  West  and 
afBxed  his  signature  to  the  paper. 

It  appears  to  us,  under  the  allegations  of 
the  petition  and  of  the  proposed  amendment 
thereto,  that  the  prosecution  instituted  by 
West,  on  accoimt  of  which  the  present  suit 
was  brought,  was,'  legally  speaking,  based 
on  such  probable  cause  as  undoubtedly 
would  relieve  him  from  the  consequences  of 
Instituting  or  pressing  a  malicious  prosecu- 
tion. It  is  of  no  moment  to  this  court 
whether  West  was  or  was  not  "a  loan  shark," 
as  alleged  in  the  petition,  or  whether  his 
business  is  one  which  is  "not  inherently  up- 
lifting to  man,"  as  urged  in  the  brief  for  the 
plaintiff  in  error,  for,  even  In  a  contest  be- 
tween a  "working  man"  and  a  "loan  shark," 
no  matter  where  our  sympathies  might  tend 
to  lead  us,  we  are  constrained  to  follow  the 
law  as  we  see  it,  and  to  mea&ure  the  acts 
of  one  by  the  identical  rule  that  we  would 
apply  to  the  acts  of  the  other.  It  does  not 
ar'pear  from  any  of  the  pleadings  that  the 
prosecution  was  unfounded  by  reason  of  the 
fact  that  the  lender  exceeded  the  lawful  rate 
to  be  exacted  as  interest,  and  that  therefore 
the  contract  of  assignment  was  void. 

[2]  We  think  the  court  did  not  err  in  re- 
fusing ^to  allow  the  amendment  and  in  sus- 
taining the  demurrer  and  dismissing  the  pe- 
tition. 

Judgment  affirmed. 

(16  G«.  App.  818)  ' 

REDDING  T.  STATE.     (No.  6430.) 

(Court  of  Appeals  of  Georgia.     May  7,  1915.) 

^Syllahut  by  the  Court.) 

Intoxicating  Liquobs  ©=>236  —  Dnlawfui, 
Keeping  at  Place  or  Business  —  Suffi- 
ciency or  Evidence. 

The  evidence  did  not  authorize  the  verdict 

of  guilty. 
[Ed.  Note. — For  other  cases,  see  Intoxicating 

Liquors,  Cent  Dig.  {{  300-322 ;  Dec.  Dig.  «=> 

236.] 

Broyles,  J.,  dissenting. 

Error  from  City  Court  of  Douglas;  W. 
C.  X^ankford,  Judge. 

Jule  Redding  was  convicted  of  keeping 
liquor  at  his  place  of  business,  and  brings  er- 
ror.   Reversed. 

W.  W.  Bennett,  of  Baxley,  and  Chastaln 
ft  Henson,  of  Douglas,  for  plaintiff  in  error. 
W.  A.  Wood,  Sol.,  and  McDonald  ft  Willing- 
ham,  all  of  Douglas,  for  the  State. 


WADE,  J.  The  defendant  was  convicted 
on  the  charge  of  keeping  liquor  at  his  place 
of  business.  The  evidence  disclosed  that  be 
conducted  a  barber  shop  in  a  front  room  on 
the  first  floor  of  a  house  used  as  a  boarding 
house,  and  that  access  to  this  room  could  be 
had  directly  from  the  street.  A  hall  through 
the  middle  of  the  house  separated  the  barber 
shop  and  the  room  immediately  behind  it 
from  the  room  on  the  opposite  side  of  the 
house.  There  was  no  direct  means  of  com- 
munication between  the  barber  shop  and  the 
room  In  its  rear,  for  the  door  between  the  two 
rooms  was  boarded  up  and  nailed  securely. 
The  defendant  occupied  as  a  lodger  a  room 
on  the  second  floor  of  the  same  house,  which 
likewise  had  no  immediate  connection  with 
his  barber  shop. 

According  to  the  testimony  of  a  woman 
named  Stacy  Michael,  the  boarding  bouse 
was  ccHiducted  solely  by  herself,  and  the  de- 
fendant had  nothing  to  do  with  the  house, 
except  that  he  rented  a  bedroom  upstairs, 
occupied  by  himself  and  one  Henry  Lowe, 
for  which  he  paid,  and  she  rented  bim  the 
barber  shop  and  barber's  chair  for  balf  of 
the  profits  of  the  shop  after  expenses  were 
paid.  She  testified  further  that,  when  she  was 
away  "at  the  domltory  at  work,"  the  defend- 
ant sometimes  rented  rooms  for  her  to  per- 
sons applying,  and  collected  the  m<Kiey  and 
turned  it  over  to  her,  but  for  this  she  paid 
him  nothing,  and  he  did  this  for  accommoda- 
tion only,  in  her  absence.  The  defendant 
himself,  according  to  the  evidence  of  the  po- 
liceman who  arrested  him,  said  that  be  ami 
Stacy  Michael  "operated  the  house  together 
and  divided  the  profits  equally." 

Henry  Lowe,  who  roomed  with  the  defend- 
ant, testified  that  he  bad  never  bought  any 
liquor  from  the  defendant,  but  that  he  roomed 
with  him  "in  a  house  run  by  a  woman  by  the 
name  of  Stacy  Michael,"  and  that  the  defend- 
ant had  some  liquor  In  a  quart  bottle  sitting 
on  the  table  in  bis  room  when  the  witness 
moved  into  the  room  with  htm,  and  the  de- 
fendant told  him  that  he  was  welcome  to  any- 
thing that  the  defendant  had,  and  on  two  or 
three  occasions,  in  the  absence  of  the  defend- 
ant, the  witness  went  into  the  room  tbey  oc- 
cupied as  a  bedroom,  and  lacked  up  a  bot- 
tle of  liquor  and  took  a  drink  therefrom, 
and  left  on  the  centertable  some  money; 
that  he  left  a  dime  at  one  time  and  at  anoth- 
er a  quarter,  but  be  never  told  the  defendant 
that  he  left  the  money  there,  or  that  be  was 
going  to  leave  the  money  there,  and  be  did 
not  know  who  actually  got  the  money,  as  he 
never  heard  the  defendant  himself  say  any- 
thing about  the  money  or  about  missing  the 
liquor,  and  he  never  told  the  defendant  tliat 
he  drank  the  liquor  or  left  the  money,  bnt  be 
left  money  "because  be  thought  the  defendant 
needed  it";  that  the  defendant  never  sold 
him  liquor,  and  he  knew  nothing  of  hla 
ever  selling  or  offering  liquor  for  sale  to  any- 
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one  else;  tbat,  while  be  told  the  chief  of 
police  that  he  would  find  liquor  in  that  house, 
be  did  not  know  whose  Uquor  the  chief  found, 
and  knew  nothing  about  the  defendant  luiT- 
lug  any  liquor,  except  as  stated  above;  that 
he  told  the  chief  that  he  bought  some  liq- 
uor from  the  defendant,  but  what  he  meant 
when  he  told  him  that  was  what  he  had  re- 
lated In  reference  to  drinking  from  the  de- 
fendant's bottle  and  leaving  mon^  on  the 
table. 

The  chief  of  police  testified  that  the  wit- 
ness Lowe  said  that  he  had  bought  Uquor 
from  the  defendant  at  different  times,  and 
bad  further  told  him  that  he  would  find  liq- 
uor in  the  two-story  house  occupied  by  Stacy 
Michael,  himself,  and  others,  in  a  certain 
room  between  the  celling,  and  he  went  there 
and  found  two  quarts  of  liquor  between  the 
ceiling  in  a  room  in  that  building  just  back 
of  the  barber  shop  operated  by  the  defendant ; 
that  there  was  no  connection  between  the 
room  where  the  liquor  was  found  and  the 
barber  shop,  as  the  door  leading  from  that 
room  to  the  barber  stop  had  been  nailed  up, 
and  the  only  way  to  go  from  the  room  where 
the  Uquor  was  found  into  the  barber  shop 
was  to  come  from  that  room  through  a  door 
Into  the  hall  and  go  out  through  the  hall 
and  around  to  the  east  comer  of  the  house 
into  the  barber  shop ;  that  when  he  went  to 
make  the  search  he  told  the  defendant  he 
wanted  a  drink  of  Uquor,  and  the  defendant 
said  that  he  had  none,  and,  when  he  informed 
the  defendant  that  he  was  going  to  search, 
the  defendant  told  him  to  "go  ahead  and 
search"  wherever  be  pleased,  and  he  then 
went  into  the  room  back  of  the  barber  shop 
and  found  the  liquor  as  stated ;  that  he  ask- 
ed the  defendant  to  whom  the  liquor  belong- 
ed, and  the  defendant  first  said  he  did  not 
know  anything  about  It,  but  after  they  start- 
ed to  the  jail  the  defendant  said  It  belong- 
ed to  Stacy  Michael. 

Stacy  Michael  testified,  in  addition  to 
what  has  already  been  recited,  that  she  was 
running  the  house  In  question,  had  rented  it 
and  was  paying  rent,  and  that  the  two  quarts 
of  liquor  discovered  by  the  policemen  be- 
tween the  celling  were  hers  and  had  been 
found  in  her  private  room;  that  she  hid 
the  Uquor  back  of  the  ceUing  to  keep  any- 
body from  finding  it;  that  she  ordered  the 
Uquor  under  a  prescription  from  a  doctor  at 
the  hospital,  for  the  purpose  of  washing  the 
scalp  of  her  Utile  boy,  who  had  eczema,  and 
the  defendant  did  not  know  that  she  had  It  in 
her  room,  nor  did  any  one  else  know  it, 
so  far  as  she  was  aware,  but  some  one  must 
have  known  where  it  was  or  they  would  not 
have  known  where  to  tell  the  chief  to  find  it 

The  defendant  in  his  statement  said  that 
be  rented  the  barber  shop  from  Stacy  Mi- 
chael, and  had  notliing  to  do  with  the  oper- 
ation  of  the  house;  that  he  knew  nothing 
about  the  Uquor  in  Stacy  Michael's  room, 
and  did  not  know  whose  it  was;    that  be 


was  in  the  barber  shop  when  the  policeman 
caUed  him  out  and  told  him  he  wanted  a 
drink,  and  be  then  told  the  poUceman  that 
he  did  not  have  any  liquor;  that  he  did 
not  know  that  the  witness  Lowe  had  left 
any  money  in  his  room,  or  had  consumed 
any  whisky  there,  or  that  any  one  else  had 
left  any  money  there. 

In  Jenkins  v.  State,  4  Oa.  App.  859,  62  S. 
B.  574,  it  is  said: 

"The  phrase  'at  their  place  of  business,'  ap- 
pearing in  the  general  prohibition  statute  of 
1807,  includes  in  its  meaning^  the  immediate 
room  or  place  In  which  the  business  in  question 
la  conducted,  also  any  nearby  room  or  place 
used  by  the  proprietor  in  connection  with  the 
business  or  in  such  a  relation  to  the  actual 
place  of  business  as  to  indicate  that  the  nearby 
room,  compartment,  etc,  is  a  convenient  place 
which  the  proprietor  would  probably  use  for 
keeping  therein  such  llqaors  as  be  might  desire 
to  furnish  ottiers  for  the  purpose  of  indacinK 
trade,  or  for  keeping  therein  liquors  intended 
for  unlawful  sale  under  cover  of  the  business 
carried  on  in  the  main  place,  (a)  The  preposi- 
tion 'at'  has  a  great  relativity  of  meaning,  con- 
forming readily  to  the  nature  of  the  thing 
which  constitutes  Its  grammatical  object  and 
to  the  principal  notion  in  the  mind  of  the  per- 
son using  it.  It  generally  includes  in  its  mean- 
ing all  tiiat  'in'  would,  bat  not  quite  as  much 
as  'in  and  near'  would,  (h)  'A  place  of  busi- 
ness,' within  the  purview  of  the  state  prohibi- 
tion law,  means  a  place  devoted  by  the  proprie- 
tor to  the  carrying  on  of  some  form  of  trade 
or  commerce." 

In  that  case  the  defendant  had  a  little 
store  in  La  Grange,  and  there  was  a  small 
room  in  the  rear,  cut  off  by  a  partition  wall, 
in  which  no  goods  were  usually  bought  or 
sold,  but  where  whisky  was  found ;  and  this 
court  held  that  having  the  liquor  in  the  back 
room  was  a  keeping  at  the  place  of  business 
of  the  defendant. 

In  Bashinksi  v.  State,  5  Ga.  App.  8,  62  S. 
B.  677,  this  court  held: 

"A  nearby  room,  which  a  person  uses  in  con- 
nection wilh  the  business  conducted  by  him  in 
his  regular  place  of  business,  is  a  part  of  his 
place  of  business,  within  the  purview  of  the 
general  prohibition  statute." 

In  the  opinion  the  court  approved  the  fol- 
lowing charge  by  the  trial  judge: 

"If  you  believe,  from  a  consideration  of  the 
evidence  adduced  on  the  trial  of  this  case, 
that  he  did  keep  such  restaurant,  that  he  did 
keep  such  soft  drink  dispensary,  and  that  ou 
the  premises  of  this  establishment  conducted  by 
him,  and  connected  therewith  in  said  business, 
there  was  a  room  wherein  he  had  stored  alco- 
hoUc,  spirituous,  malt,  or  intoxicating  liquors 
in  any  quantity,  I  charge  you  that.  If  such 
storage  room  was  connected  with  that  place  of 
business,  the  prisoner  at  the  bar  would  be 
guilty  of  a  violation  of  the  law  of  Georgia." 

In  Snath  V.  State,  11  Ga.  App.  89,  74  S. 
B.  711,  this  court  expressly  reaffirmed  the 
ruling  in  Jenkins  v.  State,  supra,  and  held 
further  that  the  following  instruction  was 
one  of  which  the  defendant  could  not  com- 
plain: 

"If  you  find  that  the  place  out  there  was  so 
nearly  connected  with  the  business  of  tfce  de- 
fendant as  to  convince  you  that  it  was  used  in 
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conjiUKtion  with  the  business,  then  that  would 
be  nich  'a  place  of  bnainesa'  as  contemplated 
by  the  law ;  if  it  is  not  so  shown,  then  it  would 
not  be." 

See,  also,  EUabive  ▼.  State,  10  Oa.  App. 
401,  73  S.  B.  636,  and  many  otber  cases  In 
which  this  doctrine  la  adhered  to  by  this 
court 

In  the  present  case,  so  far  as  the  evidence 
discloses,  the  room  on  the  ground  floor  occnr 
pled  by  the  defendant  as  a  barber  shop  was 
his  only  place  of  bnslnes  In  the  boarding  honse 
conducted  by  the  woman  Stacy  Michael,  or 
by  the  woman  and  himself  together  under 
his  exclusive  controL  The  whisky  found  by 
the  officer  was  not  discovered  in  the  barber 
shop  or  in  any  room  connected  directly  there- 
with; and  though  It  is  true  the  whisky  was 
found  In  the  room  immediately  back  of  It, 
which  could  be  entered  through  a  door  open- 
ing Into  the  hall,  It  nevertheless  api)eared 
tbat  this  room  was  used  by  the  woman 
Stacy  Michael  as  her  private  bedroom,  and 
was  in  no  sense  under  the  control  of  the 
defendant  or  used  in  connection  with  his 
bualnesa.  So,  also,  the  evidence  that  he 
may  have  kept  a  bottle  of  whisky  for  his 
own  use  In  the  bedroom  niMtalra  could  not 
be  held  to  show  a  keeping  "at  his  place 
of  business,"  ao  far  aa  relates  to  the  bar- 
ber ahop.  Of  course,  had  It  appeared  that 
a  large  amount  of  whisky  was  found  in  his. 
bedroom  under  the  circumstances.  It  might 
have  been  inferred  (since  the  bedroom  and 
barber  shc^  were  In  the  same  bnlldlng)  that 
perhaps  the  accused  kept  the  whisky  In  the 
bedroom  either  for  the  purpose  of  unlawful 
sale  or  to  use  in  inducing  trade  or  custom  In 
his  shop;  and  the  phrase  "at  his  place  of 
business"  might  possibly,  under  such  circum- 
stances, be  stretched  to  Incflude  such  a  keep- 
ing, where  it  was  apparently  probable  that 
the  keeping  was  in  connection  with  the  busi- 
ness conducted  In  a  different  room  In  the 
same  building.  It  is  true  there  was  testi- 
mony from  the  chief  of  police  that  the  accus- 
ed admitted  to  him  that  he  and  Stacy  Michael 
together  conducted  the  boarding  house,  and 
It  is  insisted  by  counsel  for  the  state  that 
the  conviction  was  authorized  on  the  theory 
that  the  defendant  was  intore»ted  in  the  can- 


duct  of  the  boarding  house  In  which  tbe  liq- 
uor was  stored,  and  therefore  that  tbe  whole 
house  was  his  place  of  business. 

It  is  nndlsputed  that  the  only  liquor  found 
was  found  In  a  room  occupied  by  tbe  BUcbael 
woman,  which  was  not  apparently  connected 
in  any  way  with  the  barber  shop,  or  directly 
with  the  offices  or  public  porUons  of  the 
iKtarding  house,  except  that  the  room  was  en- 
tered from  the  hall.  Even  admitting  that  tba 
defendant  was  interested  with  the  Mlchad 
woman  in  operating  tbe  boarding  house,  we 
cannot  hold  that  whisky  stored  by  her  In  her 
own  private  bedro<»n  therein,  wholly  without 
his  knowledge  or  consent,  so  far  as  tlie  evi- 
dence discloses,  was  kept  by  him  at  bis  place 
of  business.  While  that  question  is  not  be- 
fore us  for  determination,  if  the  woman  Stacy 
Michael  had  herself  been  charged  with  keep- 
ing liquor  at  her  place  of  business,  and  tbat 
place  of  business  was  a  public  boarding 
house.  It  does  not  appear  to  us  that  her  con- 
viction would  be  authorized  upon  proof  mere- 
ly that  she  had  a  small  quantity  of  llqaor  for 
her  own  use  and  in  her  own  personal  bed- 
room, used  and  occupied  by  bar  apart  from 
the  management  and  totally  disconnected 
from  the  operation  of  the  boarding  house  It- 
self, except  lb  so  far  as  it  afforded  a  place 
for  her  personal  lodgement  and  comfort. 
However,  since  there  is  nothing  in  this  case 
to  indicate  tbat  the  accused  had  any  knowl- 
edge whatever  that  two  quarts  of  liquor  wot 
kept  by  Stacy  Michael  in  the  room  adjoining 
his  barber  tUxap  but  disconnected  therefrom, 
and  It  does  not  appear  from  tbe  evidence  at 
tbe  trial  whether  the  whisky  that  the  witness 
Lowe  found  in  the  room  Jointly  occupied  by 
himself  and  the  accused  was  found  there 
within  two  years  before  the  filing  of  the  ac- 
cusation, which  charged  the  specific  offense 
of  keeping  liquor  on  hand  at  his  place  of 
business  in  the  boarding  house,  and  since  the 
•conviction  must  therefore  stand  or  fall  sole- 
ly <m  tbe  testimony  toucUng  the  whisky 
found  in  the  room  occupied  by  Stacy  Michael, 
tbe  court  erred  in  overruling  the  motion  for 
a  new  trial. 

Judgment  reversed. 

BROYLES,  J.,  dissents. 
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(16  Oa.  App.  m.) 

SB4ITH  T.  STATE.    (No.  6410.) 
(Conrt  of  Appeals  of  Oeorgia.    May  4,  191S.) 

(ByUahiu  by  the  Court  J 
Cktminal    Law    «=>5B2  —  CiBCtJHBTiAKTtAi. 

EVIDENCK--SUFFICIENCT. 

"To  warrant  a  conviction  on  circamstantial 
evidence,  the  proved  facta  must  not  only  be  con- 
sistent with  the  hypothesis  of  guilt,  but  must 
exclude  every  other  reasonable  hypothesis  save 
that  of  the  guilt  of  the  accused.''  Pen.  Oode 
1910,  i  1010. 

[Ed.  Mote. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {}  1257, 1268-1262;  Dec.  Die. 
•=>552.] 

Broyles,  J.,  dissenting. 

Error  from  City  Court  of  Zebulon;  B.  F. 
Dapree,  Judge. 

Brewster  Smith  was  convicted  ot  crime, 
and  brings  error.    Beversed. 

Henry  O.  Fair,  of  Zebulon,  for  plaintiff  in 
error.  John  F.  Redding,  Sol.,  of  BamesvlUe, 
for  the  State. 

WADB,  J.  When  this  case  waa  formerly 
here  for  review  (Smith  v.  State,  14  Ga.  App. 
610,  81  S.  E.  817),  the  Judgment  of  the  lower 
court  was  reversed  because  of  the  fact  that 
certain  physical  objects  referred  to  in  the 
testimony  of  a  witness  for  the  purposes  of 
identification,  but  not  formally  tendered  In 
evidence  for  the  purpose  of  having  their  ad- 
mlfislbillty  passed  upon  by  the  court,  were 
sent  out  with  the  Jury,  to  be  used  by  them  as 
evidence  in  the  c<»i8ideratlon  of  the  case, 
without  any  waiver  on  the  part  of  counsel 
for  the  defendant.  In  the  opinion  the  court 
said: 

"We  are  the  more  inclined  to  award  another 
trial  in  the  present  instance  because  it  is  ex- 
tremely doubtful  if  the  evidence  in  behalf  of 
the  state,  which  is  circumstantial  in  its  nature, 
is  sufficient  to  exclude  every  other  reasonable 
hypothesis  than  that  of  the  defendant's  guilt." 

The  court  further  said  a4  Oa.  App.  612, 
81  S.  B.  818): 

"Let  it  be  admitted  that  It  was  the  defendant 
who  was  present;  there  was  no  evidence  that 
the  still  was  on  his  land,  and  it  was  shown  to 
be  located  a  mile  and  a  quarter  from  his  home. 
He  was  lying  upon  the  ground,  with  his  back 
against  a  tree,  and  therefore  was  not  apparent- 
ly engaged,  or  about  to  be  engaged,  in  the  oper- 
ation of  the  still.  There  is  no  evidence  that 
he  was  in  bis  workiog  clothes,  or  in  his  shirt 
sleeves,  or  that  he  had  any  interest  in  the  still 
or  its  product;  and  it  seems  to  na  that  it  is 
perhaps  as  reasonable  to  infer  that  he  intended 
to  consume  some  intoxicant,  acquired  by  gift  or 
purchase,  after  its  manufacture  had  been  com- 
pleted by  the  actual  owner  as  that  be  was  a 
participant  in  the  manufacture — Interested  In 
the  ownership  of  the  still,  or  Its  products." 

The  evidence  In  the  present  record  Is  sub- 
stantially the  same  as  that  referred  to  above, 
with  some  few  minor  differences.  At  the 
former  trial  it  did  not  appear  that  the  still 
was  on  the  land  of  the  defendant.  There  was 
evidence  that  it  was  "about  a  mile  and  a 
quarter  from  the  defendant's"  home ;  where- 
as at  the  last  trial  there  was  no  evidence  to 


show  where  the  stlU  was  located,  whether 
near  by  or  far  away  from  the  home  of  the 
defendant.  At  the  former  trial  it  did  not 
appear  whether  the  defendant  was  "in  his 
working  clothes  or  In  his  shirt  sleeves,"  and 
at  the  last  trial  the  evidence  showed  that 
the  accused  was,  in  fact,  in  his  shirt  sleeves 
between  9  and  10  o'clock  In  the  morning  of 
April  8,  1914;  and,  while  the  court,  when 
the  case  was  formerly  here,  intimated  that 
evidence  to  the  effect  that  the  defendant  was 
In  his  working  clothes  or  "In  his  shirt  sleeves" 
might  be  a  circumstance  tending  to  show  his 
criminal  connection  with  the  illicit  manufac- 
ture of  spirits  then  being  actively  conducted 
by  the  negro  apparently  in  diarge,  the  court 
did  not  mean  to  Intimate  that  proof  of  the 
defendant's  garb  alone  would  be  sufficient 
to  connect  him  with  the  commission  of  the 
alleged  crime.  Tbe  evidence  on  the  former 
trial  disclosed  that  the  defendant  dropped  his 
hat  when  be  fled  from  the  neighborhood  of 
the  still  on  the  approach  of  the  officers,  and 
the  evidence  at  the  last  trial  also  shows 
this  fact,  and  likewise  the  additional  fact 
that  the  hat  itself  dropped  by  the  defendant 
"had  still  slop  all  orer  it"  Otherwise,  as 
already  stated,  the  evidence  was  the  same  as 
on  the  previous  trial. 

As  was  said  when  the  case  was  here  be- 
fore, proof  of  flight  alone  'Is  not  an  incrim- 
inatory circumstance  of  sufficient  probative 
value  of  itself  to  authorize  conviction  of 
crime."  The  fact  that  the  defendant  was  In 
his  shirt  sleeves  might  add  some  slight  ad- 
ditional elemeut  of  suspicion,  but,  when  it  is 
remembered  that  he  was  thus  garbed  on  the 
8th  of  April,  a  month  when,  as  a  matter  of 
common  knowledge,  spring,  in  this  state  1> 
usually  well  advanced,  and  coats  are  more  or 
less  superfluous  garments  in  bucolic  localities, 
the  absence  of  a  coat  does  not  necessarily 
suggest  that  the  defendant  was  at  the  still 
ready  to  assist  in  its  further  operation,  or 
resting  from  labor  already  expended  In  that 
direction.  It  may  be  Just  as  well  supposed 
that  the  defendant  was  on  his  way  to  some 
other  locality  and  stopped  to  rest  and  ob- 
serve the  interesting  process  by  which  alco- 
holic beverages  may  be  distilled  from  harm- 
less and  nutritious  materials.  A  thousand 
and  one  reasons  might  be  Imagined  to  ex- 
plain .  the  defendant's  presence,  many  of 
which  would  be  entirely  consistent  with  his 
Innocence,  and  no  less  reasonable  than  the 
theory  tbab  he  was  present  in  his  shirt 
sleeves  to  assist  In  conducting  the  illicit  stiU. 
So,  too,  the  fact  that  the  bat  dropped  by  him 
In  bis  flight  was  covered  with  "still  slop" 
does  not  necessarily  connect  the  defendant 
with  the  operation  of  the  still  ItseU.  He  may 
hare  been  prying  about  and  examining  the 
various  processes  of  manufacture  for  some 
time  before  the  officers  arrived,  and  may 
have  acddently  dropped  his  hat  into  a  barrel 
of  "slop"  or  "beer"  without  necessarily  be- 
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Ing  concerned  In  the  production  of  fhe  "slop" 
or  "beer,"  cr  the  alcoholic  product  to  be  de- 
rived therefrom.  The  fact  that  the  defend- 
ant ran  when  the  officer  approached  was  also 
a  suspicious  circumstance,  but,  on  the  other 
hand,  if  he  accldently  stopped  by  the  place 
where  the  still  was  being  operated,  and, 
though  realizing  that  be  was  witnessing  an 
illegal  performance,  yielded  to  curiosity,  re- 
mained for  a  time  to  examine  the  still  and 
its  appurtenances,  and  had  finally  deposited 
himself  at  full  length  under  and  behind  a 
ti'ee,  perhaps  to  Indulge  in  a  morning  nap, 
what  Is  more  natural  than  that,  when  sud- 
denly interrupted  by  the  officers  running  by 
hiiu  und  seizing  the  person  operating  the  still, 
and  realizing  that  his  very  presence  was  in 
u  measure  compromising  to  him,  he  should 
have  sprung  to  his  feet  and  fled  to  the  adja- 
cent swamp,  without  even  stopping  to  recover 
the  slop-stained  hat,  knocked  from  his  head 
by  an  overhanging  limb.  The  circumstances 
are  certainly  suspicious,  and  it  may  be  con- 
jectured that  the  defendant  was  guilty,  but  a 
conviction'  based  on  conjecture  alone  cannot 
be  allowed  to  stand,  no  matter  how  often 
separate  Juries  may  surmise  the  guilt  of  the 
defendant.  , 

it  is  true  that  juries  in  criminal  cases  are 
Judges  of  both  the  law  and  the  facts;  but, 
as  time  and  again  declared.  Juries  must  take 
the  law  given  them  in  charge  by  the  court 
to  guide  and  control  them  in  the  considera- 
tion of  the  evidence,  and  must  apply  to  the 
evidence  the  rules  of  law  so  given  them  in 
charge.  See  Pettigrew  v.  State,  14  Ga.  App. 
4U2,  81  S.  E.  446,  and  numerous  cases  there 
dted.  Any  finding  of  fact  by  a  jury  sup- 
ported by  some  evidence  must  be  allowed  to 
stand ;  but,  where  circumstantial  evidence 
ulone  is  relied  upon  to  establish  the  guilt  of 
one  charged  with  crime,  and  such  evidence 
falls  to  exclude  every  other  reasonable  hy- 
pothesis than  that  of  the  guilt  of  the  accus- 
ed, it  is  not  only  within  the  power  of  this 
court,  but  it  is  the  absolute  duty  of  the 
court,  to  set  aside  a  verdict  of  guilty.  In 
this  case  the  evidence  was  altogether  cir- 
cumstantial, and  consequently  a  conviction 
i-esting  upon  evidence  which  fails  to  come 
up  to  the  standard  prescribed  by  law  and 
quoted  in  the  headnote  of  this  decision  is 
contrary  to  law.  Since  the  jury  found  by 
their  verdict  that  the  accused  was  actually 
present  at  the  still,  and  there  was  some  evi- 
dence tending  to  show  his  presence  there,  we 
treat  the  fact  of  his  presence  as  established, 
notwithstanding  the  testimony  introduced 
liy  him  to  show  that  he  was  at  an  entirely 
different  place  on  the  day  charged  in  the  in- 
dictment and  testified  about  by  the  witness- 
es for  the  state. 


There  is  no  merit  In  the  special  assign- 
ment of  error  based  on  the  refusal  of  the 
court  to  allow  the  introduction  in  evidence 
of  a  certain  indictment,  with  a  plea  of 
guilty,  and  the  sentence  in  the  case  of  one 
Harry  Kendall,  who  was  charged  with  the 
operation  of  the  identical  still  at  the  iden- 
tical time  and  place  with  the  defendant, 
since  its  introduction  could  not  have  thrown 
light  upon  the  question  of  the  guilt  of  the 
defendant  in  the  present  case;  as  in  misde- 
meanors all  concerned  in  the  commission  of 
the  crime  are  principals,  and  the  evidence 
that  Kendall  pl,eaded  guilty  as  a  principal 
would  not  tend  to  negative  the  idea  tliat 
Smith  was  also  guilty  of  the  same  crime. 

Nor  is  there  any  merit  in  the  exception 
that  the  verdict  was  contrary  to  law  be- 
cause the  Jury  recommended  the  defendant 
to  the  mercy  of  the  court,  and  thereby  indi- 
cated that  they  entertained  doubt  as  to  the 
guilt  of  the  accused,  but  nevertheless  re- 
fused to  give  uim  the  benefit  of  that  doubt 
as  required  by  law.  The  fact  that  the  Jury 
recommended  the  accused  to  the  mercy  of 
the  court  does  not  necessarily  imply  that 
they  entertained  the  slightest  doubt  as  to  Ills 
guilt,  though  a  verdict  with  such  a  recom- 
mendation may  often  be  a  compromise  ver- 
dict, and  the  inclusion  of  the  recommenda- 
tion may  indicate  on  the  part  of  some  one 
or  more  of  the  jury  a  slight  lingering  doubt 
as  to  the  guilt  of  the  accused.  It  must  be 
assumed  that  when  Jurors  acting  under  their 
oaths,  finally  return  their  solemn  verdict  in 
court  finding  the  accused  guilty,  all  reason- 
able doubts  resting  upon  their  minds  have 
been  resolved,  and  they  are  morally  certain 
of  his  guUt.  Many  extrinsic  circumstances, 
ofttinies  evidenced  by  the  appearance, 
health,  afflictions,  deformities,  or  environ- 
ment  of  the  accused,  may  constrain  the  jury, 
in  the  exercise  of  human  compassion,  to  ask 
the  Judge  to  extend  such  measure  of  mercy 
to  the  accused  as  may  be  consistent  with  his 
conception  of  duty  and  right,  where  the  jury 
nevertheless  feels  compelled  to  find  against 
the  defendant  on  the  bald  questions  of  fact, 
and  by  their  verdict  declare  him  guilty  of 
the  charge  they  are  impaneled  to  try. 

Judgment  reversed.     . 

BROTLES.  J.  (dissenting).  I  think  that 
the  undisputed  fact  of  the  defendant's  flight 
from  the  still  in  his  shirt-sleeves,  and  the 
further  undisputed  fact  that  his  hat  was 
covered  with  "still  slop,"  were  some  evidence 
of  his  guilt,  and,  as  this  court  and  the  Su- 
preme Court  have  uniformly  held,  where 
there  is  any  evidence  to  sustain  the  Jury's 
verdict,  the  discretion  of  the  trial  judge  in 
upholding  their  finding  will  not  be  con- 
trolled. 
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(U  Oil  App.  SU) 
PORTER  T.  cm  OF  THOMASVTLLB. 
(No.  6015.) 
(Court  of  Appeals  of  Georgia.     May  7,  1916.) 

(Syllabut  iy  the  Court.) 

1.  Judges   4=>49— DisquALmoATioH— Oftkb 
OP  Rkwabd — Matob. 

One  charged  with  tbe  violation  of  a  mu- 
nicipal ordinance  is,  equally  with  those  charged 
with  (greater  crimes,  entitled  to  a  fair  and  im- 
partial trial ;  and  that  an  alleged  violator  of  a 
municipal  ordinance  cannot  obtain  a  fair  trial 
(within  the  legal  intendment  of  that  term)  be- 
fore a  mayor  who  has  offered  to  pay  75()  for 
tbe  conviction  of  the  particular  defendant  of 
the  particular  offeqse  with  which  he  is  charged 
is  a  proposition  Which  does  not  admit  of  argu- 
ment.  The  rule  in  Elliott  ▼.  Hipp,  134  Ga. 
844.  68  S.  E.  736.  137  Am.  St.  Rep.  272,  20 
Ann.  Cas.  423,  haa  no  application  in  such  a 
case;  for  a  mayor,  in  the  trial  of  a  municipal 
case,  acts  as  judge  and  jury,  and  as  a  juror 
he  would  be  clearly  disqualified.  See  Dumas 
T.  State,  62  Ga.  58;  Beall  v.  CTark,  71  Ga. 
818  (2);  Almand  v.  County  of  Rockdale,  78 
Ga.  199;  McElhannon  v.  State,  99  Ga.  672,  26 
S.  E.  501;  Moore  v.  Farmers'  Mut.  Ins.  Co., 
107  Ga.  199,  33  S.  B.  65 ;  Bank  of  the  Univer- 
sity V.  Tuck,  107  Ga.  211,  33  S.  B.  70;  I^yens 
V.  State,  133  Ga.  687  (4),  66  S.  E.  792. 

[Ed.  Note.— For  other  cases,  see  Judges,  Gent 
Dig.  H  187,  188;    Dec.  Dig.  •8=>49.] 

2.  Criminai.  Law  €=»1071—CEBnoBABi— Pe- 
tition. 

"In  application  for  certiorari,  all  the  alle- 
gations of  fact  therein  contained,  including 
fitatements  of  what  was  testified,  are  to  be 
taken  and  considered  as  true  by  the  court, 
when  clearly  set  forth  and  when  the  petition 
is  verified  as  prescribed  in  Civ.  Code  1910, 
S  5184."  Linder  v.  Renfroe,  1  Ga.  App.  58, 
57  S.  E.  075.  As  tbe  state  of  facts  referred  to 
above  was  set  forth  in  tbe  petition  in  the  pres- 
ent case,  tbe  judge  of  tbe  superior  court  erred 
in  refusing  to  sanction  the  certiorari. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  {  2702;  Dec.  Dig.  <8=»1071.] 

Error  from  Superior  Court,  Tbomaa  Coun- 
ty ;    W.  E.  Thomas,  Judge. 

George  T.  Porter  was  convicted  of  violat- 
ing a  municipal  ordinance  of  tbe  City  of 
TbomasviUe.  Tbe  Judge  of  tbe  superior  court 
refused  to  sanction  certiorari,  and  defendant 
brings  error.    Reversed. 

C.  E.  Hay,  of  Tbomasvllle,  for  plaintiff  In 
error.  Louis  &  Moore  and  W.  C.  Snodgrass, 
twtb  of  Thomasville,  for  defendant  In  error. 

RUSSELL,  C  3.    Judgment  reversed. 

BROYLES,  J.,  not  presiding. 


(16  Oa.  App.  313) 

PORTER  T.  CITY  OP  THOMASVILLa 

(No.  6016.) 

(Court  of  Appeals  of  Georgia.     May  7,  1016.) 

(Svllabua  by  the  Court.) 

I.  Cbiminai.  Law  <s=>304,  1071,  1081%— Ju- 
dicial Notice— VioLA'noN  of  Ordinance— 
Certiorari  —  Petition  —  Requisites  — 
Answer. 

While  a  recorder,  mayor,  or  other  judge  of 

1   irnnicipnl  court  may  take  judicial  notice  of 


the  ordinances  of  the  city.  Judges  of  tiie  supe- 
rior court  and  the  reviewing  courts  have  no 
judicial  knowledge  of  municipal  ordinances.  A 
petitioner  for  a  writ  of  certiorari,  brought  to 
review  bis  conviction  in  a  municipal  court, 
must  either  set  out  the  ordinance,  if  he  admits 
its  existence,  or  deny  the  existence  of  the  ordi- 
nance under  which  he  was  convicted,  and,  "if 
the  existence  of  the  ordinance  is  denied,  tbe 
petition  should  be  sanctioned;  and  it  is  in- 
cumbent upon  the  judge  whose  decision  is  un- 
der review  to  show  by  his  answer  that  there 
was  an  ordinance  authorizing  the  conviction 
complained  of."  HUl  v.  City  of  Atlanta,  126 
Ga.  698,  54  S.  B.  354,  5  Ann.  Cas.  614. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  j{  700-717,  2702,  2725, 
2951%  ;  Dec.  Dig.  «8=»304.  1071,  1081%.] 

2.  Criminal  Law  «=»1071  —  Violation  or 
Ordinance  —  Certiorabi  —  Pleading  and 
Proof. 

An  allegation  that  "no  ordinance  whatever 
has  been  adopted  or  enacted  in  the  city  of 
Thomasville  prohibiting  any  of  the  acts  alleged 
to  have  been  committed  by  the  defendant,"  and- 
that  "the  alleged  ordinance  under  which  de- 
fendant is  about  to  be  tried,  and  which  is  charg- 
ed to  have  been  violated,  has  not  been  adopted 
by  the  mayor  and  aldermen  of  said  city,  and  is 
not  of  force  in  said  city"  (without  regard  to 
whether  an  ordinance  upon  the  same  subject 
may  at  some  time  have  been  adopted),  was  suf- 
ficient to  entitle  tbe  accused  to  submit  proof  in 
support  of  this  plea,  and  it  was  error  for  the 
municipal  judge  ex  moro  motu  to  refuse  proof 
and  strike  tbe  plea  setting  up  tbe  foregoing 
facts. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  $  2702;  Dec.  Dig.  <S=3l071.] 

3.  Assignments  of  Bbrob. 

In  view  of  the  foregoing  rulings,  consider- 
ation of  the  remaining  assignments  of  error 
would  be  premature  and  unnecessary, 

4.  Criminal  Law  4=91071  —  Violation  of 
Ordinance— Certiorari— Petition. 

The  judge  of  the  superior  court  erred  in 
refusing  to  sanction  the  certiorari,  because  his 
judicial  knowledge  no  more  included  knowledge 
that  the  purported  ordinance  was  legally  adopt- 
ed than  that  the  ordinance  previously  adopted, 
if  one  was  passed,  was  identical  with  the  pur- 
ported ordinance  upon  which  tbe  accused  was 
being  tried,  and  the  allegations  of  tbe  petition 
should  have  been  taken  to  be  true,  prior  to  tbe 
answer  of  the  judge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2702;  Dec.  Dig.  <S=>1071.] 


Error  from  Superior  Court,  Thomas  Coun- 
ty ;   W.  E.  Thomas,  Judge. 

C^eorge  T.  Porter  was  convicted  of  violating 
a  municipal  ordinance  of  the  City  of  Thomas- 
ville. The  Judge  of  the  superior  court  re- 
fused to  sanction  certiorari,  and  defendant 
brings  error.    Reversed. 

O.  E.  Hay,  of  Thomasville,  for  plaintiff  In 
error.  Louis  S.  Moore  and  W.  C.  Snodgrass, 
both  of  Tbomasvllle,  for  defendant  In  error. 

RUSSELL,  C.  J.    Judgment  reversed. 


BROYLES,  J.,  not  presiding. 
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(U  Oa.  App.  810)  . 

ANTHONY  T.  WINGFIEU).    (No.  6927.) 
(Ciourt  of  Appeal*  of  Georgia.     Stay  7,  1916.) 

(Svllabu*  Ay  the  Court.) 

APPEAI.    and    EBBOB   «=>706  —  PBESKirrATIOM 

FOB  Keview— Denial  or  New  Teiaii— Evi- 
dence. 

Where  the  grouDds  of  a  motion  for  a 
new  trial  are  dependent  upon  a  consideration 
of  the  evidence,  and  a  brief  of  the  evidence  has 
not  been  prepared  in  even  substantial  compli- 
ance  with  section  6093  of  the  Civil  Code  of 
1910,  this  court  will  not  attempt  to  review  the 
discretion  of  the  trial  judge  in  overruling  such 
grounds.  Grier  v.  Brown,  118  Ga.  670.  45  S. 
E.  455 :  Wall  v.  Mercer,  119  Ga.  346,  46  S.  E. 
420;  Gairdner  v.  Tate,  121  Ga.  253,  48  S.  B. 
907;  Whjtaker  v.  State,  138  Ga.  130,  75  S.  E. 
254;  Albany,  etc.,  R.  Co.  v.  Wheeler,  6  Ga. 
App.  270,  64  6.   E.  1114. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  {  2944-2947 ;  Dec.  Dig.  <8=» 
700.] 

Error  from  City  Court  of  Washington; 
Wm.  Wynne,  Judge. 

Action  between  G.  T.  Anthony  and  J.  T. 
Wingfleld.  From  the  Judgment,  Anthony 
brings  error.   Affirmed. 

Colley  &  CoUey  and  W.  A.  Slaton,  all  of 
Washington,  Ga.,  for  plaintiff  in  error.  J.  M. 
Pitner  and  I.  T.  Irvin,  Jr.,  both  of  Washing- 
ton, Ga.,  for  defendant  in  error. 

BROYLES,  J.    Judgment  affirmed. 

(16  Oa.  App.  812)  '^"^^ 

MATHEWS  T.  STATE.    (No.  6004.) 
(Court  of  Appeals  of  Georgia.     May  7,  1915.) 

(Hyllabut  iy  the  VourtJ 

1.  Aniuau  €=5>3G  —  Indictment  and  Intob- 
mation  ®=»109 — Violation  or  Quabantine 
Law— Requisites  of  Indictment. 

"It  is  a  general  rule  that  the  allegations  of 
fact  made  in  the  body  of  an  indictment,  in  or- 
der to  constitute  an  offense,  must  show  that  the 
accused  did  all  of  those  acts  which  the  statute 
prescribed  shall  be  a  crime  if  done."  Herring 
V.  State,  114  Ga.  96,  99,  39  S.  E.  866,  867. 

(a)  The  indictment  in  this  case  Is  based  on 
the  quarantine  law  as  to  cattle  (Pen.  Code 
1010,  i  582:  Civ.  Code  1910,  {  2082).  It  al- 
leges that  toe  accused,  on  a  day  named,  "did 


then  and  there,  unlawfully  and  with  force  and 
arras,  move  live  stock,  to  wit,  one  fawn-colored 
jersey  cow  and  her  calf,  within  a  quarantined 
area  on  his  premises,  in  violation  of  the  quar- 
antine rule*  of  the  oommisaioner  of  agricul- 
ture of  Georgia,  to  wit,  without  having  Mid  cat- 
tle officially  inspected  and  disinfected,  and  with- 
out written  permission  from  an  authorized  state 
cattle  inspector,  contrary  to  the  laws  of  said 
state,"  etc.  The  particular  rule  or  rules  violat- 
ed should  have  been  precisely  designated  and 
Identified,  and  should  have  been  set  forth  in 
tne  exact  language  thereof. 

(b)  The  indictment  charges  the  accused  with 
the  commission  of  a  misdemeanor,  by  reason  of 
the  fact  that  he  did  "move  live  stock,"  describ- 
ing it  "within  a  quarantined  area  on  his  prem- 
ises," etc.  I'aragraph  6  of  rule  No.  S,  Dulle- 
tin  No.  9,  series  A  of  the  "Revised  Rules  and 
Regulations  for  the  Suppression  and  Eradica<- 
tion  of  Infectious  and  Contagious  Diseases  Af- 
fectiiif?  Live  Stock  in  the  State  of  Georgia,"  ef- 
fective on  and  after  March  16,  1914,  and  pro- 
mulgated under  authority  conferred  by  law  in 
the  acts  of  the  General  Assembly  (No.  472,  p. 
125,  Laws  1910).  and  approved  by  the  commis- 
sioner of  agriculture  of  the  state  of  Georgia, 
provides  that  the  owners  or  keepers  of  cattle 
that  have  been  sufficiently  quarantined,  etc., 
"may  move  cattle  from  or  onto  such  quarantin- 
ed premises  upon  inspection  and  written  per- 
mission by  a  regularly  appointed  and  commis- 
sioned cattle  inspector."  Neither  this  nor  any 
other  precise  provision  of  the  rules  or  regula- 
tions established  by  the  commissioner  of  agri- 
culture Udder  the  provisions  of  the  Code,  supra, 
appears  to  prohibit  the  movement  of  live  stock 
toithin  a  quarantined  area  on  the  premises  of 
the  accused. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  H  95,  96;  Dec.  Dig.  <8=>36:  Indict- 
ment and  Information,  Cent  Dig.  {}  286-288; 
Dec.  Dig.  «=9l09.] 

2.  QDABHINa  iNDICTlfXNT. 

The  court  erred  in  overruling  the  motiog 
to  quash  the  indictment 

Error  from  Superior  Court,  Catoosa  Coun- 
ty ;  A.  W.  Fite,  Judge. 

W.  C.  Mathews  was  convicted  at  violating 
the  quarantine  law,  and  brings  error.  Re- 
versed. 

Harris  &  Johnston,  of  Ringgold,  for  plain- 
tiff in  error.  Sam  P.  Maddox,  SoL  Q&il,  9t 
Dalton,  for  the  State. 

WADE,  J.    Judgment  reversed. 

BROTLES,  J.,  not  presiding. 
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(U  Oa.  App.  SU) 

ROBERTS  T.  STATE.    (No.  63280 
(Court  of  Appeals  of  Georgia.     May  7,  1915.) 

(SyUaiua  ty  the  Court.) 

1-   SUFTICIBNCT  OF    EviDENCI. 

The  evidence  etrongly  aathoriEed  the  Ter- 
dict 

2.  iNBTBUOnOIfS. 

The  excerpts  from  the  charge  of  the  court 
which  are  complained  of  may,  while  standing 
alone,  be  subject  to  some  criticism ;  but,  when 
considered  in  connection  with  the  charge  as  a 
whole  and  in  the  light  of  the  evidence  in  the 
case,   they  contain   no  reversible  error. 

3.  CmaitAL  Law  «=31173^Afpka]>-Habi(- 
Lzsa  Ebkob  —  Failure  to  Ikbtbuct  —  Cib- 

CUMSTANTXAL  EVIDENCB. 

The  direct  evidence  being  In  itself  sufficient 
to  authorize  the  conviction  of  the  accused,  the 
failure  of  the  court  to  charge  upon  circumstan- 
tial evidence,  in  the  absence  of  a  timely  written 
request  to  do  so,  if  error,  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  3164-3168 ;  Dec.  Dig.  «=> 
1173.] 

4.  CsnaNAii  Law  ®=>1064— Afpeai/— Pbeskr- 
TATiON  Below— Instboctionb— Motion  fob 
Nbw  Trial. 

The  exception  that  the  state's  contentions 
were  unduly  stressed  is  not  so  presented  as  to 
submit  anything '  for  the  consideration  of  this, 
court,  but  would  require  a  careful  scrutiny  and 
analysis  of  the  entire  charge  of  the  court,  and 
the  language  to  which  the  exception  is  taken 
is  not  embodied  in  the  motion  for  a  new  trial, 
as  required  by  the  decisions  of  the  Supreme 
Court  and  this  court 

[E^  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2676-26S4 ;  Dec.  Dig.  i3=» 
1064.] 

Error  from  City  Court  of  Macon;  Robert 
Hodges,  Judge. 

C.  M.  Roberts  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  D.  McNeil,  of  Macon,  for  plaintiff  In 
error.  Jolm  P.  Rosa,  Sol.  Gen.,  of  Macon,  for 
the  State. 

BROYLE^,  J.    Judgment  affirmed. 


(18  Oa.  App.  314) 

CENTRAL  OF  GEORGIA  RY.  CO.  t.  PITTS 
&   ESPT.  (No.  6088.) 

(Court  of  Appeals  of  Georgia.    May  7,  191S.) 

(Bynabu*  In  the  Court.) 
Sales  «=>181— Acceftanck  or  Cbobs-Tiks— 
Rebuttal  of  Pbesuvption, 

Though  the  placing  of  cross-ties  at  a  switch 
on  the  line  of  a  railway  company  for  its  accept- 
ance and  use,  and  their  subsequent  removal  by 
some  one,  might  create  a  presumption  that  the 
ties  bad  been  accepted  and  used  by  the  com- 
pany, and  a  corresponding  obligation  on  its  part 
to  i»y  therefor,  yet  where  positive,  unequivocal, 
and  tmcontradicted  testimony  emphatically  de^ 
Dies  that  the  ties  were  ever  inspected  or  re- 
ceived by  the  company,  this  presumption  is  le- 
gally rebutted.  The  verdict  against  the  railway 
company  in  this  case  was  therefore  unauthor- 


ised, and  the  Judge  of  the  superior  court  erred 
in  overruling  the  certiorari. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ft  473-491;    Dec  Dig.  <8=»181,] 

Error  from  Superior  Court,  Cbattooga 
County;   Moses  Wright,  Judga 

Action  by  Pitts  &  Espy  against  the  (Central 
of  Georgia  Railway  Company.  Judgment  for 
plaintiff.  Certiorari  overruled,  and  defend- 
ant brings  error.    Reversed. 

J.  Branham,  of  Rome,  and  J.  M.  Bellah 
and  J.  D.  Taylor,  both  of  Summervllle,  for 
plaintiff  in  error.  C  D.  Rivers,  of  Suminei^ 
Tllle,  for  defendant  in  error. 

WADE,  J.    Judgment  reversed. 


(U  Oa.  App.  3ZD 

SCHOFIELD-BURKBTT  CONST.  CO.  T. 
RICH.     (No.  6801.) 
(Court  of  Appeals  of  (Georgia.    May  10,  1916.) 

(Byllabut  ly  the  Court.) 

1.  Amendments— Deuubbebs  to  Pleas. 

There  was  no  error  in  allowing  the  amend- 
ments to  the  defendant's  pleas,  nor  in  overrul- 
ing the  demurrers  to  the  pleas  as  finally  amend- 
ed; the  written  contract  signed  contemporane- 
ously with  the  notes,  and  afterwards  introduced 
in  evidence,  not  being  set  out  or  referred  to  in 
the  pleadings. 

2.  Evidence    9=>441— Pabol— Uhahbiououb 
Contbact. 

A  purchaser  of  an  article,  who  has  ^ven 
his  promissory  notes  for  the  price,  and  si^ed 
contemporaneously  on  unambiguous  written 
contract  in  regard  to  the  same  transaction,  and 
therein  accepted  a  limited  warranty  and  stipu- 
lated not  to  exact  anything  beyond,  cannot 
prove  by  parol  other  representationB  or  war- 
ranties of  the  seller,  unless  upon  the  ground 
of  fraud.  Civ.  Code  1910.  g  4268,  par.  1;  Tin- 
dall  V.  Harkinson,  19  Ga.  448;  Castleberry  v. 
Scandrett,  20  Ga.  247 ;  Collier  v.  Harkness,  26 
Ga.  362,  71  Am.  Dec.  216;  Sawyer  v.  Vories, 
44  Ga.  663 ;  AUen  v.  Gibson,  63  Ga.  600,  601 ; 
Mansfield  v.  Barber,  59  Ga.  854 ;  Haley  v.  Ev- 
ans, 60  Ga.  168  (2),  169;  StripUng  v.  Holton, 
68  Ga.  821;  Stone  v.  Moore,  75  Ga.  565; 
Fuller  V.  Buice,  80  Oa.  895  (1),  397,  6  S.  E. 
17;  Thompson  v.  Boyee,  84  Ga.  497,  603,  11 
S;  E.  353;  Forsyth  Mfg.  Co.  t.  Castlen,  112 
Ga.  199,  37  S.  E.  485,  81  Am.  St  Rep.  28: 
Georgia  Iron  Co.  v.  Ocean  Accident  Corp.,  133 
Ga.  331,  66  S.  E.  775;  Pryor  v.  Lndden  & 
Bates.  134  Ga.  288.  292,  67  S.  B.  654.  28  L« 
K.  A.  (N.  S.)  267:  Brannen  v.  Brannen,  135 
Ga.  590,  591,  69  S.  E.  1079;  Sheffield  v.  In- 
ternational Harvester  Corp..  3  Ga.  App.  374, 
59  S.  E.  1113;  Heitmann  v.  Commercial  Na- 
tional Bank,  6  Ga.  App.  584,  65  S.  E.  590. 
See.  also,  Roebling's  Sons  Co.  v.  Southern 
Power  Ck>.,  142  Ga.  472-477,  83  S.  E.  138- 
148R. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  g{  1710,  1723-1763,  1766-1845, 
2030-2047 ;  Dec.  Dig.  «=»441.] 

3.  Tbial  «=>262  —  iNSTBucnoNB  —  Fraud 

—Evidence. 

The  evidence  failing  to  show  any  deceit 
or  fraud  on  the  part  of  the  plaintiff,  it  was  er- 
ror for  the  court  to  allow  the  admission  of 
parol  testimony  as  to  verbal  contemporaneous 
promises  of  the  plaintiff,  which  added  to  and 
varied  the  unambiguous  written  contract  It 
was  also  error  for  the  court  to  charge  upon 
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the  subject  «f  frand,  there  being  no  evidence 
to  authorize  the  jur?  to  find  that  any  fraud  or 
deceit  had  been  practiced  by  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.   S§  505,   596-612;  Dec.  Dig.  <g=>252.] 

4.  Contracts    «=»176— Constbuction— Qom- 

tion  fob  ooubt. 

The  construction  of  a  contract  which  la 
clear  and  unambiguous  is  a  question  for  the 
•court,  and  not  for  the  jury.  Civ.  Code,  1910, 
IS  4265. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  M  767-770,  917,  056,  979,  1041, 
1007.  1825;  Dec  Dig.  .«=176.] 

6.  Evidence     «=9441— Pabolt— UNAUBiououa 

Contract. 

It  has  been  held  that  a  plea,  alleging  that 
a  note  was  renewed  or  paid  by  a  defendant  on 
the  consideration  of  a  verbal  promise  from  the 
plaintiff,  made  after  the  note  was  executed,  to 
repair  defects,  known  to  the  defendant,  in  ma- 
chinery or  other  pergonal  property,  and  that 
this  promise  was  not  kept,  and  in  consequence 
of  the  breach  thereof  the  defendant  was  dam- 
aged, was  meritorious.  Atlanta  City  Street 
Railway,  etc.,  v.  American  Car  Co.,  103  Ga. 
254,  29  S.  E.  925;  Blount  v.  Edison  General 
Electric  Co..  106  Ga.  197,  32  S.  E.  113.  While 
this  is  true,  the  ruling  does  not  apply  in  the  in- 
stant case,  where  the  alleged  verbal  promise 
by  the  plaintiff  to  make  the  machine  work  sat- 
isfactorily, pull  up  stumps,  etc.,  or  to  refund 
the  purchase  money,  was  given  contemporane- 
ously with  the  signing  of  the  notes  and  with 
the  signing  of  the  unambiguous  written  con- 
tract in  which  the  defendant  accepted  a  limited 
warranty  (as  to  the  quality  of  the  material  in 
the  machine  for  one  year),  and  stipulated  there- 
in not  to  exact  anything  beyond,  and  he  will 
not  be  allowed  to  introduce  by  parol  anything 
to  add  to,  take  from,  or  vary  bis  solemn  writ- 
ten contract,  and  the  court  erred  in  not  ex- 
cluding all  the  evidence  as  to  the  above-men- 
tioned verbal  promises  of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  $$  1719,  1723-1763.  1765-1845. 
2030-2047;  Dec.  Dig.  <S=5>441.) 

6.  New  Tbial  «=»70  —  Geounds- Inbuffi- 

CIENCT   OF   ETIDBNCE. 

The  defendant,  by  his  admissions  in  his 
answer,  admitted  a  prima  facie  cose  in  the 
plaintiff,  and  assumed  the  burden  of  proof. 
This  burden  he  failed  to  carry,  and  the  finding 
of  the  jury  in  his  favor  was  not  authorized  by 
the  legal  evidence;  and  the  trial  judge  erred  in 
overruling  the  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  ««  142.  143;  Dec  Dig.  «e=>70.] 

7.  IN8TBCCTI0N&— Admission  of  Evidkwce. 

There  were  other  errors  in  the  charge  of 
the  court  and  in  the  admission  of  evidence, 
but  as,  under  our  rulings  as  above  given,  they 
are  not  likely  to  be  repeated  upon  another  trial 
of  this  case,  it  is  unnecessary  to  discuss  them 
here. 

Russell.  C.  X,  dissenting. 

Error  from  City  Court  of  Bainbridge ;  H. 
B.  Spooner.  Judge. 

.Action  by  A.  J.  Rich  against  the  Schofleld- 
Burkett  Construction  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Uarrell  &  Wilson,  of  Bainbridge,  for  plain- 
tiff In  error.  W.  H.  Krause  and  T.  S.  Hawes, 
botb  of  Bainbridge.  and  P.  D.  Rich,  of  Col- 
quitt, for  defendant  In  error. 

HROYLES,  J.    Judgment  reversed. 


WADE,  J.  (specially  concurring).  To  what 
Is  said  In  the  rulings  announced  by  the  ma^ 
Jorlty  of  the  court  I  »dd  this  si)eclal  cod- 
currence  merely  for  the  purpose  of  bring- 
ing out  some  of  the  facts  which  appear 
In  the  record,  and  thereby,  perhaps,  mak- 
ing clearer  the  reasons  for  the  concIusioD 
reached  by  Judge  BROYLES  and  myseU. 
At  the  time  the  notes  given  for  the  par- 
chase  price  of  the  machinery  sold  to  the 
defendant  by  the  Sc^ofield-Burkett  Constrac- 
tlon  Company  were  signed,  a  considerable 
time  after  the  machinery  had  been  placed  In 
the  defendant's  possession,  bad  been  Install- 
ed, and  had  been  In  actual  operation,  a  con- 
tract wa^  also  signed  which  recites  that  the 
consideration  of  these  notes  was  the  purchase 
by  the  defendant  from  the  plaintiff  of  an 
excavating  machine  therein  described,  and 
which  contains  certain  provisions  making  all 
the  remaining  notes  due  and  collectible  on 
failure  of  the  defendant  to  pay  any  one  of 
them  at  maturity,  and  reserving  title  to  the 
property  antll  payment  of  the  entire  pur- 
chase price;  and  the  following  recital  and  . 
waiver  Is   likewise  Incorporated   therein:  ' 

"Onie  execution  of  the  above  notes  and  this  , 
contract  is  an  agreement  on  my  part  that  the 
aboVe  described  property  is  accepted  by  me  as 
being  in  full  conformity  with  all  warranties 
made  by  Scbofield-Burkett  Construction  Compa- 
ny, and  any  objections  and  all  complaints  as  to 
any  of  said  property  are  hereby  waived." 

This  agreement  under  seal  was  duly  exe- 
cuted in  the  presence  of  the  clerk  of  the  su- 
perior court,  and  Immediately  under  the  sig- 
nature of  the  defendant  the  following  prm-i- 
Blon  was  entered: 

"I  hereby  accept  the  excavating  machine  on 
the  following  conditions :  That  the  said  Scho- 
field-Burkett  Construction  Company  agrees  to 
guarantee  the  material  and  workmanship  of 
the  said  machine  for  the  term  of  one  year 
from  date,  against  all  defects  in  material,  etc" 

This  guaranty  covers  only  "the  material 
and  workmanship"  of  the  machine  against 
"ail  defects  In  material,  etc."  The  abbrevia- 
tion "etc.."  following  immediately  the  words, 
"all  defects  in  material,"  must  necessarily  be 
held  to  incAude  matters  which  are  ejusdem 
generis.  So  it  appears  that  this  entire  pro- 
viso or  condition,  ingrafted  in  the  contract  at 
the  time  it  was  signed,  amounted  only  to  an 
express  guaranty  of  the  materials  and  work- 
manship of  the  excavating  machine  for  the 
term  of  one  year,  against  "all  defects  in  ma- 
terlaL"  It  is  not  contended  that  the  guar- 
anty by  Its  terms  covered  anything  more,  or 
that  it  Included  the  successful  operation  of 
the  machinery,  or  that  the  machinery  was 
reasonably  suited  to  do  the  work  for  which 
it  was  purchased,  and  hence  this  proviso  in 
no  way  destroyed  the  effect  of  the  solemn 
written  waiver,  and  of  the  representations, 
made  in  the  body  of  the  Instrument  itself, 
that  the  property  was  accepted  by  the  mak- 
er of  the  notes,  who  executed  the  contract 
referred  to— • 

"as  being  in  full  conformity  with  alt  toarrott- 
tiea    [italics   mine]    made   by   Schofield-Burkett 


^ssFor  other  caa«a  see  same  tODic  and  KET-NUUBBR  In  all  K«r-Mumber*d  Digests  and  IitdtzM 
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Company,  and  any  objection  and  all  complaints 
aa  to  any  of  said  property  are  hereby  waived." 

Der.pite  this  agreement  In  writing,  execut- 
ed at  the  time  the  notes  were  executed, 
which  recited  that  the  property  purchased 
was  accepted  by  the  defendant  "in  full  con- 
formity" with  "all  tcarrantiet"  made  by  the 
plaintifT,  the  court  allowed  the  defendant  to 
testify  as  to  certain  promises,  agreements, 
and  warranties  In  direct  conflict  with  what 
the  defendant  himself  asserted  in  this  writ- 
ten agreement;  and  It  appeared,  from  his 
testimony,  tliat  the  promises,  representa- 
tions, or  warranties,  which  he  alleged  were 
made  to  him  by  Bnrlcett  at  the  time  the 
notes  and  this  contra(*t  were  executed,  were 
made  before  the  signing  of  the  notes  or  the 
contract,  to  induce  the  execution  thereof. 
There  was  no  evidence  of  fraud,  nor  does 
the  evidence  suggest  that  any  device  was 
used  by  Burkett  to  prevent  the  defendant 
from  reading  misleading  conditions  of  the 
agreement  which  he  signed,  but,  to  the  con- 
trary, it  appears  that  he  toolc  the  papers 
submitted  him  by  Burkett  for  the  plaintiff 
company  to  bis  attorney,  and  only  after 
he  had  Consulted  with  his  attorney,  and  aft- 
er the  latter  bad  advised  him  as  to  the  ef- 
fect of  the  contract,  did  be  in  the  presence 
of  his  attorney  execute  the  notes  and  the 
contract.  To  my  mind,  if  written  contracts 
must  have  accorded  to  them  any  higher 
degree  of  value  than  parol  contracts,  and 
If  there  be  any  virtue  In  the  established  rule 
that  antecedent  negotiations,  representations, 
and  In  fact  everything  said  before  the  making 
of  a  contract  between  parties  able  and  will- 
ing to  contract,  are  merged  into  the  contract 
as  written  and  executed,  where  no  fraud  is 
practiced  and  no  fraudulent  device  used  to 
induce  the  execution  thereof,  it  was  mani- 
festly error  to  allow  the  defendant  to  tes- 
tify to  representations  or  promises  which 
contradicted  and  varied  the  terms  of  the 
valid  written  instrument  executed  by  him, 
which  declared  that  all  warranties  (among 
such  warranties  being,  of  course,  the  implied 
warranty,  as  well  as  the  alleged  special  war- 
ranty shown  by  some  testimony  to  have  been 
made  before  the  execution  of  this  instru- 
ment, that  the  machine  sold  was  reasonably 
fitted  for  the  purposes  intended)  In  reference 
to  this  machinery  had  been  fully  complied 
with.  To  put  the  matter  in  shorter  form: 
The  written  contract  declared  that  the  ma- 
chinery was  accepted  as  being  in  full  con- 
formity with  all  warranties  made  by  the 
plaintiff,  whereas  the  testimony  of  the  de- 
fendant, admitted  by  the  court,  represented 
in  direct  conflict  or  contradiction  of  this 
agreem^it  that  the  plaintiff  company,  through 
Burkett,  bad  made  a  parol  contemporaneous 
warranty  as  to  the  value  and  efficiency  of 
the  machinery,  and  a  voluntary  agreement 
to  make  good  any  deficiencies,  other  than 
those  expressly  referred  to  by  the  addition- 
al proviso  Ingrafted  upon  the  contract. 


I  do  not  think  the  case  of  Atlanta  City 
Street  Railway  Company  v.  American  Car 
Company,  103  Oa.  254,  29  S.  El  925,  militates 
against  the  view  expressed  above.  In  that 
case  a  renewal  note  was  executed  in  consid- 
eration of  a  promise  by  the  payee  to  repair 
certain  defects  in  personal  property,  for  the 
purchase  price  of  which  the  original  note 
had  been  given,  which  defects  were  known  to 
the  maker  of  the  renewal  note  at  the  time  it 
was  executed ;  and  the  consideration  morins 
the  maker  of  the  renewal  note  to  execute  it 
was  not  only  the  purchase  price  of  the  defec- 
tive property  already  received  by  the  maUer, 
and  for  which  It  had  previously  given  its 
note,  but  a  material  part  of  the  considera- 
tion, inducing  the  execution  of  the  renewal 
note  and  supporting  it,  was  the  promise  of 
the  plaintiff  to  repair  the  known  defects  then 
existing  In  the  machinery,  since  the  fact  of 
renewal  might  itself  support  an  additional 
promise  or  new  consideration.  In  the  Instant 
case  the  contract  and  notes,  executed  at  the 
same  time,  were  not  given  in  renewal ;  there 
were  no  known  defects  In  the  machinery,  so 
far  as  appears  from  the  writing  itself,  but 
the  writing  declares  that  the  machinery  was 
accepted  as  being  In  full  conformity  with  all 
warranties  made  by  the  plaintiff  company. 
Had  notes  alone  been  given,  containing  ho 
representation  that  all  complaints  and  ob- 
jections to  the  property  for  which  they  were 
given  had  been  waived,  and  that  the  property 
itself  conformed  with  all  warranties,  evidence 
could,  of  course,  have  been  admitted  to  show 
that  the  property  was  represented  as  being 
suitable  for  the  purposes  for  which  it  was 
purchased,  or  that  certain  warranties  had 
been  made  In  regard  thereto,  since  the  con- 
sideration of  a  note  may  always  be  inquired 
into.  The  notes  sued  upon,  not  being  in  re- 
newal, and  the  alleged  contemporaneous  parol 
agreement,  set  up  by  the  evidence  of  the  de- 
fendant being  wholly  without  any  coiisidera- 
tlon  and  in  direct  contradiction  of  the  re- 
citals In  the  contract  signed  at  the  time,  were 
therefore  Improperly  admitted.  I  do  not 
think  that  the  case  of  Blount  v.  Edison  Gen- 
eral Electric  Co.,  106  Ga.  197,  32  S.  E.  113, 
has  any  bearing  whatever  on  the  question  at 
issue  in  this  case.  It  la  urged  that  a  promise 
to  make  the  machinery  do  the  work  desired 
was  made  by  the  plaintiff  after  the  execution 
of  the  notes  and  contract  referred  to,  at  the 
time  when  the  first  note  fell  due<  and  the 
defendant  declined  to  pay  it  until  assured 
by  the  plaintiff  that  the  plaintiff  would  guar- 
antee the  future  successful  operation  of  the 
machinery.  It  is  somewhat  doubtful,  under 
the  evidence,  exactly  when  this  alleged  agree- 
ment was  made  and  its  precise  effect,  but  it 
appears  that  the  note  was  past  due  at  that 
time  and  the  defendant  was  legally  bound 
to  pay  it,  since  he  had,  by  express  terms  in 
his  contract,  already  discussed,  waived  all 
"complaints"  and  "objections"  to  the  machin- 
ery for  which  this  note  was  partially  given. 
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and  bad  declared  that  tlie  said  machlnory 
fully  conformed  with  all  warranties  made  by 
the  plaintiff,  and  there  appears  to  have  been 
at  that  time  absolutely  no  consideration  mov- 
ing to  the  plalntifT  to  make  any  agreement  or 
promise  in  reference  to  the  machinery,  since 
the  defendant  had,  by  signing  the  written 
contract  and  waiver,  precluded  the  possibil- 
ity of  interposing  any  defense  (unless  fraud 
had  been  shown),  and  was  therefore  bound  at 
law  to  ultimately  pay  the  obligation,  regard- 
less of  his  wishes  or  of  the  facts  as  to  the 
sufficiency  of  the  machinery  to  do  the  re- 
quired work.  In  other  words,  a  promise  of 
the  sort  that  the  defendant  attempted  to  set 
up,  made  at  the  time  the  first  note  fell  due, 
and  after  the  execution  of  a  contract  which 
waived  everything  in  reference  to  the  machin- 
ery except  the  quality  of  the  material  which 
entered  into  Its  construction  and  the  work- 
manship displayed,  in  its  manufacture,  was 
a  mere  naked  agreement,  as  there  was  no  at- 
tempt to  prove  a  new  and  distinct  subsequent 
agreement  based  on  a  coasideratipn.  Civil 
Code,  {  6794.  It  Is  nowhere  suggested  In  the 
record  that  the  materials  used  in  the  con- 
struction of  the  machinery  and  the  workman- 
ship were  defective  In  any  way,  bnt,  to  the 
contrary.  It  appears  that  both  the  workman- 
ship and  the  material  were  without  defects. 
It  appears  to  me  that  the  ruling  in  Case 
Threshing  Machine  Company  v.  Broach,  137 
6a.  602,  73  S.  E.  1063,  exactly  covers  the 
facts  of  this  case.    The  court  said: 

"Where  the  parties  have  reduced  to  writing 
what  appears  to  be  a  complete  and  certain 
agreement,  importing  a  legal  obligation,  it  will, 
in  the  absence  of  fraud,  accident,  or  mistake, 
be  conclusively  presumed  tbat  the  writing  con- 
tains the  whole  of  the  agreement  between  them, 
and  parol  evidence  of  prior  or  contemporane- 
ous conversations,  representations,  or  state- 
ments will  not  be  received  for  the  purpose  of 
adding  to  or  varying  the  written  instrument. 
If  such  writing  contains  a  warranty  of  some 
kind  or  to  some  extent,  parol  evidence  will  not 
be  admitted  to  extend,  enlarge,  or  modify  that 
which  the  writing  specifies.  Bullard  v.  Brewer, 
118  Ga.  918.  45  S.  B.  711;  Holcomb  t.  Cable 


Co..  119  Ga.  466,  46  S.  B.  671;  2  Hechem  oa 
Sales,  I  1254:  Fay  &  Eagan  Co.  v.  Dndler, 
129  Ga.  814.  68  S.  El  826;  Seitz  y.  Brewer*! 
Refrigerating  Machine  Co.,  141  U.  S.  610,  12 
Sup.  Ct  46.  86  I*  Ed.  837." 

From  all  of  which  It  Is  dear  to  my  mind 
that  the  court  erred  In  admitting  testimony 
concerning  parol  contemporaneous  agree- 
ments, which  attempted  to  vary  the  terms 
of  a  written  contract  that  expressly  acknowl- 
edged tbat  all  warranties  had  been  complied 
with. 

RnSSEELIi,  O.  X  (dissenting).  The  mUng 
in  the  first  paragraph  of  the  dedsion  Is  an 
adjudication  by  this  court  that  the  defendant 
would  be  entlQed  to  the  verdict  rendered  in 
Ms  favor  if  his  plea  was  sustained  by  com- 
petent legal  evidence  and  the  trial  free  from 
error,  and  I,  therefore,  concur  in  that  ruling. 
I  also  agree  to  the  ruling  in  the  second  par- 
agraph. Further  than  this  I  am  not  able  to 
agree  to  the  propositions  stated  by  the  ma- 
jority of  the  court,  because  I  am  of  the  opin- 
ion that,  under  the  evidence  which  the  Jury 
preferred  to  believe,  the  case  falls  under  the 
rulings  in  Atlanta  City  Street  Railway  Co.  v. 
American  (3ar  Co.,  103  Ga.  264,  29  &  K  925, 
and  Blount  ▼.  Edison  General  Electric  Co., 
106  Ga.  197,  32  S.  B.  113.  While  I  would  not 
sanction  any  infraction  of  the  well-settled 
rule  that  parol  evidence  is  not  admissible  to 
vary  or  atFect  the  terms  of  a  valid  written 
instrument,  it  seems  clear  to  me  that  the 
breach  of  a  promise  concurrent  with  the  writ- 
ten obligation  of  another  party,  which  pKHar 
ise  was  made  designedly  to  induce  the  execu- 
tion of  the  instrument,  may  itself  be  a  fraud, 
and  such  a  fraud  as  may  avoid  the  contract, 
which,  but  for  the  false  promise,  would  not 
have  been  made.  And,  in  this  view  of  the 
case,  I  am  not  prepared  to  say,  althoo^ 
there  are  errors  in  the  charge,  that  the  ver- 
dict rendered  is  not  supported  by  law  and 
evidence,  and  to  hold  that  the  trial  Judge 
erred  In  overruling  the  moticm  for  a  new 
triaL 
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LYNCH  T.  CAROLINA  VENBEB  CO. 
(No.  546.) 

(Supreme  Cotirt  of  North  Carolina.     May  19, 
1916.) 

1.  Appeal  and  Ebbob  €=s>692— Absionioktb 
or  Ebbobt-Suowino  of  Pbejudice. 

Error  cannot  be  assigned  for  ruling  out 
questions  asked  witnesses,  unless  it  is  shown 
what  replies  were  sought  to  be  elicited,  so  that 
the  court  may  see  that  the  appellant  was  is- 
iared. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  2906-29OT;  Dec.  Kg.  «=» 
692.] 

2.  WiTNESSEa  €=3402— Impeaching  ob  Cor- 

TBADICTINO    OWN    WITNESS. 

A  party  introducing  a  witness  and  offering 
bim  to  the  court  as  credible  cannot  impeach 
him,  but  may  show  a  different  state  of  tacts  by 
another  witness. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  1268;  Dec.  Dig.  «S3402.] 

5.  Mabteb  and  Servant  ®=>293— Actions  fob 

INJOEIES— INSTBUCTIONS. 

In  an  action  for  injuries  to  an  employe  by 
■lipping  into  a  vat  of  boiling  water  from  a 
platform,  the  railing  of  which  had  rotted  away, 
instructions  that  the  teat  was  whether  a  reason- 
ably prudent  man,  a  reasonably  cautious  em- 
Sloyer  of  labor,  under  similar  circumstances, 
aring  proper  regard  for  the  safety  of  his  em- 
ployes, meaning  '^hat  regard  which  an  ordinari- 
ly prudent  man  would  have  furnished  under 
like  circumstances,"  would  have  maintained  the 
rat  without  some  protection,  and  that,  if  a 
reasonably  prudent  man  would  have  protected 
the  vat,  then  it  was  defendant's  duty  to  have 
done  so,  and  his  failure  to  do  so  was  negligence, 
were  proper. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  fj  1148-1166,  116S-1160; 
Dec.  Dig.  «=9293.r 

4.  BCasteb  and  Sebvart  €=9291  —  Aonoirs 

It>B    InjUBIES— INSTBUCTIONS. 

In  such  action,  an  instruction  that  the 
burden  was  on  plaintiff  to  satisfy  the  jnry  by 
the  greater  weight  of  the  evidence  that  defend- 
ant failed  to  conform  to  the  duty  of  a  prudent 
man  (that  is,  that  he  failed  to  construct  and 
maintain  the  vat  in  the  manner  which  a  pru- 
dent man  would  have  done,  who  was  exercising 
that  proper  and  reasonable  regard  for  the  safe- 
ty of  his  employes  which  the  law  required  an 
employer  to  exercise)  was  proper. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dis.  U  1133,  1134,  1136-1146; 
Dec.  Dig.  «=»291J 

6.  Hasteb  and  Sebvant  $=3286  —  Actions 
TOB  In JDBIES— Questions  fob  Jitbt. 

Plaintiff  was  employed  to  catdi  logs  as 
they  were  lifted  from  a  vat  of  boiling  water, 
peal  the  bark  off  them,  and  roll  them  to  anoth- 
er room,  and  had  occasion  at  times  to  return 
logs  to  the  vat,  requiring  him  to  work  near  the 
vat  and  often  at  its  very  edge,  on  a  platform 
five  or  six  feet  wide,  saturated  with  water,  and 
covered  with  slick  bark.  A  railing  had  rotted 
away,  and  had  not  been  replaced,  though  gone 
for  about  ten  days  before  the  accident  Plain- 
tiff, in  attempting  to  pull  a  log  around  to  pnt  it 
back  into  the  vat,  slipped  on  a  piece  of  bark 
and  fell  into  the  vat,  at  a  point  where  the  rail- 
ing was  gone.  The  employer's  president  passed 
the  place  where  the  rail  was  gone  several  times 
a -day,  and  its  foreman  knew  that  it  was  gone 
several  days  before  the  accident  Held,  that  it 
was  the  employer's  dnty  to  furnish  plaintiff  a 
reasonably  safe  working  place,  and  whether  the 


failure  to  replace  the  guard  rail  was  negligent 
was  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  1001,  1006,  1008.  1010- 
1015,  1017-1033,  1038-1042,  1044,  1046-1050; 
Dec.  Dig.  <S=»2S6.] 

6.  Mabteb  and  Sebvant  «=9l01, 102— LiABn> 

ITT  FOB  INJUBISS— APFUAHCSS  AND  PLACES 
OF   WOBK. 

The  appliances  and  places  for  the  safety 
of  servants  furnished  and  the  methods  employed 
by  an  employer  should  be  such  as  commend 
themselves  to  at.  ordinarily  prudent  man,  and 
the  general  custom  in  the  use  of  safety  appli- 
ances is  not  the  sole  test  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  SS  135,  171,  174,  178-184, 
192:  Dec.  Dig.  <8=3l01.  102.] 

7.  Tbial  (S=92G0— iNBTBUcnoNS  Covebed  bt 
Those  Given. 

In  an  action  for  injuries  to  an  employ^ 

who  slipped  into  a  vat  of  boiling  water  while 
moving  a  log,  an  instruction  that  if  bis  employ- 
er ordered  him  not  to  use  an  axe  in  moving 
logs,  but,  violating  his  orders,  he  used  the  axe 
for  such  purpose,  and  his  disobedience  was  the 
proximate  cause  of  liis  injury,  he  could  not  re- 
cover, was  substantially  covered  by  an  instruc- 
tion that  if  suitable  tools  and  appliances  were 
furnished  plaintiff  with  which  to  roll  and  move 
the  logs,  and  if  he  failed  to  use  them,  but  used 
an  axe  which  pulled  out  causing  him  to  fall 
into  the  vat  he  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Trial,  C3ent 
Dig.  K  651-659;  Dec.  Dig.  <S=>260.] 

8.  Tbial  «=>258  —  Instbuctions  —  Necbssitt 
OF  Applying  to  Pabtioulab  Issue. 

A  prayer  concluding,  "plaintiff  cannot  re 
cover,"  without  applying  it  to  any  issue,  is 
defective,  and  its  refusal  cannot  be  assigned  at 
error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  646,  647 ;  Dec.  Dig.  «8=325a] 

Appeal  from  Superior  Court,  Buncombe 
(bounty;    Gllne,  Judge. 

Action  by  W.  R.  Lynch  against  the  Carolina 
Veneer  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Martin,  Rollins  &  Wright,  of  Asheville,  for 
appellant.  Jones  &  WllUams,  of  ABhevUle,  far 
appellee^ 


CLARK,  C.  J.  This  Is  an  action  by  an  em- 
ployC  to  recover  damages  for  personal  Inju- 
ries. The  defendant  Is  the  Veneer  Manufac- 
turing Company,  which  has  In  use  several 
large  vats,  each  20  feet  long,  10  feet  wide,  and 
6  feet  deep,  filled  with  boUing  water.  In  whldi 
large  logs  are  subjected  to  the  moist  heat  to 
soften  them  for  veneering  purposes.  These 
vats  are  parallel  to  each  other,  in  the  same 
room,  and  are  surrounded  by  narrow  plat- 
forms 6  or  6  feet  wide,  on  which  the  plaintiff, 
with  other  employes,  was  stationed  to  catch 
the  logs  as  they  were  lifted  from  the  vat, 
peeling  the  bark  off,  and  rolling  them  to  the 
veneer  room.  If  a  log  was  lifted  from  the  vat 
of  a  different  kind  of  wood  from  that  being 
used  at  the  tlme^  it  was  rolled  back  into  the 
vat  This  duty  required  the  plaintiff  to  work 
near  the  open  vat  and  often  at  Its  very  edge. 
The  plaintiff,  a  young  man  22  years  old,  had 
been  In  the  employ  of  the  company  on  this 


^ssFor  other  cases  see  same  topio  and  KSY-NITMBBH  In  all  Key-Numbered  Digests  and  Isdexes 
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work  2%  months.  Down  to  within  10  days 
of  his  Injury  the  defendant  had  used  a  rail 
as  protection,  consisting  of  a  heary  2x6  scant- 
ling laid  flat  and  extending  10  or  12  Inches 
above  the  floor.  This  was  not  a  part  of  the 
vat  but  a  protection.  About  10  days  before 
the  plaintiff's  Injury,  this  railing  had  rotted 
awny  and  had  not  been  replaced  at  the  time 
of  the  Injury.  The  president  of  the  defend- 
ant company  passed  by  the  place  where  the 
rail  had  rotted  away  3  or  4  times  a  day,  and 
the  defendant's  foreman  testified  that  be 
knew  that  the  railing  had  rotted  away  sev- 
eral days  before  the  accident.  The  defend- 
ant, however,  with  full  knowledge  of  the  ab- 
sence of  the  protection  formerly  used,  con- 
tinued to  require  his  employes  to  peel  and 
drag  the  logs  on  the  narrow  platforms,  5  or 
6  feet  wide,  saturated  with  water,  covered 
with  slick  bark,  and  adjoining  deep  vats 
filled  with  boiling  water. 

While  the  plaintiff  was  engaged  in  peeling 
and  moving  the  logs  on  the  platform,  which 
that  day  were  poplar  and  oak,  a  chestnut 
log  was  lifted  from  the  vat,  and  the  plaintiff, 
in  the  line  of  his  duty,  put  it  back  into  the 
vat.  To  do  this  he  struck  the  axe,  which 
be  was  furnished  with  for  that  purpose.  Into 
the  end  of  the  log,  and.  In  attempting  to  pull 
it  around  to  put  it  back  into  the  vat,  he  slip- 
ped on  a  piece  of  bark  and  fell  Into  the 
vat,  where  the  protection  had  rotted  away. 

The  Jury  found  upon  all  the  evidence  that 
the  plaintiff  was  Injured  by  the  negligence 
of  the  defendant  and  did  not  contribute  to 
his  own  injury  and  assessed  damages.  From 
this  verdict,  and  Judgment  thereon,  the  de- 
fendant appealed. 

[1]  The  defendant's  exceptions  1  and  2  are 
because  the  court  refused  to  permit  witness 
to  answer  certain  questions.  Without  consid- 
ering these  exceptions  further.  It  is  sufll- 
cient  to  say  that  error  cannot  be  assigned  for 
ruling  out  questions,  unless  it  is  shown  what 
replies  were  sought  to  be  elicited,  so  that  the 
court  may  see  that  the  appellant  was  in- 
jured by  such  ruling.  Stout  v.  Turnpike  Co., 
157  N.  C,  366,  72  S.  E,  993;  Knight  v.  KlUe- 
brew,  86  N.  C.  402. 

[2]  The  next  exception  Is  because  the  de- 
fendant was  not  allowed  to  impeach  a  wit- 
ness introduced  by  himself.  Having  offered 
the  witness  to  the  court  as  credible,  the  de- 
fendant could  not  be  permitted  to  impeach 
him.  It  could,  however,  have  shown  a  dif- 
ferent state  of  facts  by  another  witness. 
Sawrey  v.  Murrell,  3  M.  a  397;  State  t. 
Taylor,  88  N.  C.  694. 

[3,4]  Exceptions  4  and  6  are  abandoned. 
Exceptions  6,  7,  8,  9,  10,  and  12  are  to  the 
charge,  but  the  Instructions  excepted  to  pre- 
sented merely  the  well-settled  rule  of  the 
prudent  man.    The  court  charged  the  Jury: 

"Kow,  this  is  the  test,  gentlemen :  'Would  a 
reasonably  prudent  man,  a  reasonably  cautious 
employer  of  labor  under  these  or  similar  cir- 
cumstances, having  proper  regard  for  the  safety 
of  bis  employes  and  to  fumisb  him  a  safe  place 
in  which  to  work,  and  that  means  that  regard 
which  an  ordinarily  prudent  man  would  have 


furnished  under  like  or  similar  circumstances, 
would  such  a  man  have  maintained  this  vat 
without  some  protection,  railing,  or  other  pro- 
tection around  it  for  the  safety  of  the  employs* 
who  had  occasion  to  go  and  come  around  and 
about  it  in  performing  the  work  there?' " 

The  court  also  charged  the  Jury: 
"If  yon  find  that  a  reasonably  prudent  tod 
cautious  man  would  have  protected  this  vat 
with  some  sort  of  railing  or  other  construction 
around  it,  and  you  are  satisfied  of  that  by  the 
greater  weight  of  the  evidence,  then  it  wai  the 
duty  of  this  defendant  to  have  done  that;  and, 
if  he  failed  to  do  that,  such  failure  would  be  an 
act  of  negligence  upon  his  part." 

And  also: 

"The  burden  is  upon  the  plaintiff  to  satisfy 
you,  by  the  greater  weight  of  the  evidence,  tbat 
the  defendant  failed  to  conform  to  the  duty  of 
the  prudent  man  in  this  respect;  that  is,  that 
the  defendant  failed  to  construct  and  maintain 
its  vat  in  the  manner  which  the  prudent  man 
would  have  done  who  was  exercising  that  prop- 
er regard,  reasonable  regard,  for  the  safety  of 
his  employfe,  that  the  law  requires  the  em- 
ployer to  exercise." 

[E]  The  facts  of  this  case  are  almost  iden- 
tical with  those  in  West  v.  Tanning  Co.,  154 
N.  C.  44,  69  S.  E.  687,  In  which  the  plaintiff 
slipped  into  such  a  vat  of  boiling  water  as 
this,  in  a  similar  plant  It  was  the  duty  of 
the  defendant  to  fumisb  the  plaintiff  with  a 
reasonably  safe  working  place,  and  the  evi- 
dence was  proper  to  be  submitted  to  the  Jury 
that,  in  not  replacing  the  previous  guard  rail 
as  a  protection,  the  defendant  was  guilty  of 
negligence. 

[6]  We  cannot  concur  with  the  defendant 
that  general  custom  in  the  use  of  safety  ap- 
pliances Is  the  sole  test  of  negligence.  But 
the  appliances  furnished,  methods  employed, 
and  places  for  the  safety  of  servants  should 
be  snch  as  commend  themselves  to  an  ordi- 
narily prudent  man.  Homthall  v.  Railroad, 
167  N.  0.  629,  82  S.  E.  830 ;  Tate  v.  Mirror 
Co.,  165  N.  C.  280,  81  S.  E.  328;  Ainsley  t. 
Lumber  Co.,  165  N.  0.  122,  81  S.  E.  4. 

The  charge  of  the  court  tn  this  and  other 
respects  excepted  to  are  approved  In  the  cas- 
es above  cited,  and  also  tn  Steele  v.  Grant, 
166  N.  a  635,  82  S.  B.  1038;  McAtee  v. 
Manufacturing  Co.,  166  M.  C.  448,  82  S.  E. 
857 ;  Steeley  v.  Lumber  Co.,  165  N.  C.  27,  80 
S.  E.  963 ;  Reid  v.  Rees,  165  N.  a  231,  71  S. 
E.  315 ;  Aiken  v.  Manufacturing  Co.,  146  N. 
C.  324,  69  S.  E.  696.  There  are  other  excep- 
tions to  the  charge,  but  we  do  not  think  that 
they  require  further  discussion,  as  they  are 
covered  by  the  general  propositions  above 
stated  and  the  cases  already  dted. 

[7]  There  were  24  prayers  for  instraction 
handed  up  to  the  Judge,  and  as  to  one  of 
these,  marked  10a,  the  ap];>ellant  contends 
that  it  was  overlooked  by  the  court  This 
prayer  was: 

"If  the  jury  find  that  the  defendant  ordered 
the  plaintiS  not  to  use  the  ase  in  moving  the 
logs  around,  but,  violating  his  orders,  be  used 
the  axe  for  that  purpose,  and  his  disobedience 
was  the  proximate  cause  of  his  injury,  he 
could  not  recover." 

Without  discussing  the  question  whether 
this  prayer  waa  overlooked  by  the  Judge  be- 
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cause  of  the  manner  In  wblcb  It  was  placed 
on  bis  desk,  it  Is  sufficient  to  say  that  the 
Judge  substantially  gave  that  prayer  as  No. 
16  of  the  special  instructions  as  follows: 

"If  the  jury  find  that  suitable  tools  and  appli- 
ances were  furnished  the  plaintiff  with  which 
to  roll  and  move  the  logs,  and  that  the  plaintiff 
failed  to  use  the  appliances  furnished  him,  but 
used  an  axe,  and,  while  using  the  axe  and  at- 
tempting to  move  the  logs,  the  axe  pulled  out 
causing  the  plaintiff  to  fall  in  the  vat,  he  could 
not  recover,  and  it  would  be  the  duty  of  the 
jury  to  answer  the  first  issue,  'No.' " 

[I]  Besides,  It  has  been  often  held  that  a 
prayer  which  concludes  as  this,  "The  plain- 
tiff cannot  recover,"  without  applying  it  to 
any  Issue,  Is  defective,  and  a  refusal  to  give 
it  cannot  be  assigned  as  error.  Earnhardt  v. 
Clement,  137  N.  C.  93,  49  S.  £.  49;  Satter- 
thwalte  v.  Goodyear,  137  N.  C.  304,  49  S.  E. 
205;  Wltsell  V.  Railroad,  120  N.  C,  557,  27 
S.  E.  125,  and  cases  there  cited. 

Nor  was  it  error  for  the  court  to  refuse 
to  charge  the  jury  that,  if  they  believed  the 
evidence,  the  plaintiff  was  guilty  of  contribu- 
tory negligence.  After  careful  consideration 
of  all  the  exceptions,  we  do  not  find  that  the 
defendant  sustained  prejudice  in  the  trial  of 
this  cause. 

No  error. 


as9  N.  c.  2U) 

lAWRENCE  et'  ux.  v.  ELLER  et  uz. 
(No.  614.) 

(Supreme  Court  of  North  Carolina.     May  19, 
1915.) 

Landlobd  and  Tenant  «s»63  —  Right  to 

Question  Title  of  Lamdi.obd. 

One  who  enters  into  possession  of  land  as 
a  tenant  cannot,  while  retaining  possession,  as- 
sert against  bis  lessor  an  after-acquired  title, 
which  be  deems  superior  to  that  of  the  lessor. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  »  159-163,  165-167, 
169.  172-176;    Dec  Dig.  «&=>63.] 

Appeal  from  Superior  Court,  Avery  Coun- 
ty; Webb,  Judge. 

Action  by  H.  L.  Lawrence  and  wife  against 
B.  F.  Eller  and  wife.  From  a  judgment  of 
nonsuit,  plalntifTs  appeal.    Affirmed. 

It  was  admitted  in  the  pleadings  that  de- 
fendants B.  F.  Eller  and  wife,  or  B.  F.  Eller, 
as  agent  of  his  wife,  had  rented  the  tract  of 
land  in  controversy  to  plaintiff  for  the  year 
1912  at  the  contract  price  of  $25;  that  the 
lessee  had  entered  into  possession  and  oc- 
cupation of  the  property  under  and  by  virtue 
of  the  contract,  and  had  continued  such  iws- 
session  since  that  time;  that  In  December, 
1912,  plaintiff  bad  acquired  a  deed  for  the 
property  from  W.  P.  Eaton  and  wife,  the 
original  owners,  and  in  January,  1913,  had 
Instituted  the  present  action  against  the 
lessors,  claiming  to  be  the  true  owners  under 
said  deed,  and  without  having  surrendered  or 
made  any  offer  to  surrender  possession  ac- 
quired by  them  under  and  by  virtue  of  the 
lease.  It  was  further  alleged  in  the  plead- 
ings that  W.  P.  Eaton  and  wife  had  previous- 


ly, in  1906,  contracted  to  sell  the  property  to 
one  D.  C  Eller,  who  had  entered  under  the 
contract  of  purchase  and,  after  committing 
much  spoil  and  injury  to  the  property,  had 
abandoned  his  contract  to  the  original  own- 
ers, and  plaintiff  had  then  acquired  the  title 
by  purchase  and  deed  and  were  the  true 
owners  of  the  property.  Plaintiff  further  al- 
leged that  defendants,  by  some  fraudulent 
arrangement  or  contrivance  with  D.  C.  Eller, 
had  obtained  possession  of  the  property,  for 
which  he  had  no  right  whatever,  and,  while 
holding  under  such  claim,  had  made  the  lease 
under  which  plaintiff  entered.  They  alleged, 
further, .  that,  while  plaintiffs  occupied  the 
property  under  their  pretended  claiin,  they 
had  procured  a  deed  to  be  made  them  by 
the  sheriff  of  Watauga  county,  purporting 
to  convey  to  them  the  right  of  D.  C.  Eller  in 
the  property,  and  that  this  was  their  only 
claim  of  title,  and  plaintiffs  thereupon  de- 
mand judgment;  that  B.  F.  Eller  and  wife 
be  declared  the  tenants  of  plaintiff;  and 
that  this  pretended  deed  of  the  sheriff  be  de- 
clared fraudulent  and  void  as  constituting  a 
cloud  on  their  title 

Defendants  answer,  denying  the  allegations 
in  impeachment  of  their  title,  and  setting 
forth,  also,  that  D.  C.  Eller  bought  the  land 
originally  from  Eaton  and  wife  for  $1,200  to 
$1,300,  and  took  a  bond  for  title  to  convey 
same,  which  was  duly  registered  In  Watauga 
county,  where  the  land  was  then  situate; 
that  some  money  was  paid  down  and  notes 
executed  for  tlie  remainder,  to  wit,  two  notes 
for  $425  each  and  one  for  $200 ;  that  D.  C. 
Eller  paid  the  $200  note  and  one  of  the  notes 
for  $425,  and  afterwards,  in  1908,  defendants 
bought  the  land  from  D.  0.  Eller,  paying  in 
full  for  his  interest,  and  afterwards  acquired 
the  other  note  for  $426  by  purchasing  the 
same  for  full  value  from  persona  to  whom  it 
had  been  assigned  by  Eaton  and  wife;  that 
defendants  neglected  to  take  a  written  as- 
signment from  D.  C.  Eller  for  his  interest  in 
the  property,  but,  being  a  man  of  no  educa- 
tion, he  was  misled  and  deceived  in  reference 
thereto  by  D.  C.  Eller,  but  that  present  de- 
fendants had  acquired  the  tttte  to  said  land 
or  the  right  thereto  in  the  manner  spedfled, 
and  b^ng  in  possession,  claiming  as  owners 
under  their  purchase,  as  stated,  they  had' 
rented  to  plaintiff  for  1912,  and  plaintiff,  be- 
ing fnUy  aware  of  all  the  facts,  and  that  the 
land  had  been  fully  paid  for,  had  entered 
into  a  pretended  agreement  with  Eaton  and 
wife  to  purchase  the  land  and  taken  a  deed 
therefor,  to  be  paid  for  in  case  recovery 
could  be  had  against  these  defendants,  and 
ask  Judgment  that  defendants  be  declared 
the  owners  of  the  property,  and  that  the  mon- 
ey paid  therefor  be  declared  a  Uen  thereon, 
etc.,  and  for  general  relief. 

The  court  having  intimated  an  opinion 
that  plaintiffs  could  not  maintain  the  pres- 
ent action  unless  and  until  possession  had 
been  restored  to  defendants,  in  deference  to 
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Bnch   Intimation,   plaintiffs  submitted  to   a 
Donsoit  and  appealed. 

T.  A.  Love,  of  Flneola,  and  J.  W.  Bagland, 
of  Kewlaud,  for  appellants. 

HOKE,  J.  (after  stating  the  facts  as 
above).  It  Is  recognized  as  the  general  rnle 
that  a  tenant  is  not  allowed  to  controvert 
the  title  of  his  landlord  or  set  up  rights,  ad- 
verse to  such  title,  without  having  first  sur- 
rendered the  possession  acquired  under  and 
by  virtue  of  the  agreement  between  them. 
The  position  does  not  usually  obtain  where, 
after  the  renting,  the  title  of  the  landlord 
has  terminated  or  has  been  transferred  ei- 
ther to  a  third  person  or  the  tenant  himself, 
for,  under  the  doctrine  as  it  now  prevails, 
the  loyalty  required  is  to  the  title,  not  to  the 
person  of  the  landlord,  and,  in  courts  admin- 
istering principles  of  equity,  the  estoppel  is 
not  recognized  when  the  tenant  has  been  mis- 
led Intd  a  recognition  of  his  lessor's  title  by 
mistake  or  fraud  and  under  circumstances 
which  would  induce  a  court  of  equity  to  hold 
the  landlord  a  trustee  for  the  tenant,  and 
there  are  other  exceptions  of  a  restricted  na- 
ture. The  general  rule,  however,  is  as  stat- 
.  ed,  and,  while  varying  at  times  In  its  applica- 
tion, has  been  everywhere  recognized  as 
sound  in  principle,  and  has  always  been  very 
rigidly  enforced  In  this  Jurisdiction.  Camp- 
beU  V.  Everhart,  139  N,  C.  503-514,  62  S.  B. 
201;  Pool  V.  Lamb,  128  N.  C.  1,  87  S.  E.  953; 
Springs  V.  Schenck,  99  N.  O.  652,  6  S.  B.  405, 
6  Am.  St.  Rep.  552;  Davis  v.  Davis,  83  N.  C. 
71;  Parmer  v.  Pickens,  83  N.  C.  550;  Wilson 
y.  James,  79  N.  0.  849;  Abbott  &  Foster  ▼. 
Cromartie,  72  N.  C.  292,  21  Am.  Rep.  457; 
Callender  v.  Sherman,  27  N.  C.  711;  Towne 
V.  Butterfleld,  97  Mass.  105;  Brown  v.  Kel- 
ler, 32  111.  157,  83  Am.  Dec.  258;  Davis  v. 
WilUams,  130  Ala.  630,  30  South.  488,  54  L. 
R.  A.  749,  89  Am.  St.  Rep.  55;  Rogers  v. 
Boynton,  67  Ala.  501 ;  Ward  v.  Ryan,  (1876- 
77)  10  Ir.  R.  C.  L.  17 ;  Peyton  v.  SUth,  5  Pet 
185,  8  L.  Ed.  200;  2  McAdam's  Landlord  and 
Tenant,  {  ISV,  18  A.  &  E.  ^  Ed.)  p.  414; 
24  Cyc.  946. 

In  Davis'  Case,  supra.  Chief  Justice  Smith 
said: 

"It  is  well-settled  doctrine  that  one  who,  as 
tenant,  gaius  possession  of  the  land  of  apotber, 
cannot  resist  an  action  for  its  recovery,  brought 
after  the  termination  of  the  lease,  by  showing  a 
superior  title  in  another,  or  in  himself,  acquired 
before  or  after  the  contract.  Tbe  obligation  to 
surrender  becomes  absolute  and  indispensable. 
'Honesty  forbids,'  says  Ruffin,  C.  J.,  'tiiat  he 
should  obtain  possession  with  that  view,  or, 
after  getting  it,  thus  use  it.'  Smart  v.  Smith, 
13  N.  C.  258.  'Neither  the.  tenant,  nor  any  one 
claiming  by  him,'  remarks  Daniel,  J.,  'can  con- 
trovert the  landlord's  title.  He  cannot  put  an- 
other person  into  possession,  but  must  deliver 
up  the  premises  to  bis  own  landlord.'  Cal- 
lender V.  Sherman,  27  N.  C.  711.  "If  he  entered 
as  tenant,  or  after  entry  had  become  such,'  is 
the  language  of  Rodman,  J.,  'he  was  estopped 
from  asserting  his  title,  until  he  bad  restored 
tbe  possession  to  the  plaintiS.'  Heyer  v.  Beat- 
ty,  76  N.  C.  29.  Even  a  homestead  right  can- 
not l>e  asserted  in  opposition  to  the  recovery. 
Abbott  T.  Cromartie,  72  K  &  292.  21  Am.  R^ 


457.  The  rule  does  not  preclude  the  tenant 
from  showing  an  equitable  title  in  himself  on 
sucb  circumstances  as  under  our  former  system 
would  call  for  the  Interposition  of  a  court  of 
equity  for  his  relief,  and  which  relief  may  now 
be  obtained  in  the  action,  as  is  held  in  Turner  r. 
Lowe,  06  N.  0.  413.  Tet  the  force  of  tbe  sea- 
eral  proposition  remains  unimpaired  that,  where 
the  simple  relation  of  lessor  or  lessee  exists 
without  other  complications,  the  latter  cannot 
'contest  the  title  of  the  former.  Foray  the  t. 
Bullock,  74  N.  C.  135.  The  obligation  to  re- 
store a  possession  thus  obtained,  before  any  in- 
quiry into  the  title  is  permitted,  although  spring- 
ing from  the  contract,  rests  upon  the  foundation 
of  good  faith  and  honest  dealing  among  men." 

In  Farmer  v.  Pickens,  83  N.  C.  650,  Dlllard, 
Judge,  tersely  states  the  position: 

"It  is  settled  that  a  uersbn  accepting  a  lease 
from  another  is  estoppeu  during  the  continuance 
of  the  lease,  and  afterwards,  until  he  surrenders 
the  possession  to  tbe  landlord,  to  dispute  his  ti- 
tle, being  a  rule  founded  on  a  principle  of  hon- 
esty which  does  not  allow  possession  to  be  re- 
tained in  violation  of  that  faith  on  which  it 
was  obtained  or  continued." 

In  Springs  t.  Sdienck,  supra,  the  court 
held: 

A  tenant  cannot  be  heard  "to  deny  the  title 
of  his  landlord;  nor  could  he  rid  himself  of  thii 
relation  •  •  •  without  a  complete  surren- 
der to  him  of  the  possession  of  the  land." 

In  Towne's  Case,  supra: 

"  *  *  *  A  tenant  at  will  is  estopped  from 
denying  his  landlord's  title  without  surrender 
of  tiie  leased  premises  or  eviction  by  title  para- 
mount or  its  equivalent." 

In  Brown  v.  Keller: 

"A  tenant  must  surrender  the  premises  before 
asserting  rights  adverse  to  his  landlord  which 
he  acquired  after  renting  the  premises." 

And,  in  Davis  t.  Williams  [89  Am.  St.  Rep. 
55]: 

(2)  "A  tenant  is  estopped  to  dispute  the  title 
of  his  landlord,  unless  his  landlord's  title  hat 
expired  or  been  extinguished,  either  by  operation 
of  law  or  his  own  act.  after  the  creation  of  the 
tenancy.     (Page  58.)" 

(3)  "It  is  only  where  there  is  a  change  in  the 
condition  of  tbe  landlord's  title  for  the  worse, 
after  a  tenant  enters  into  his  contract,  in  the 
absence  of  fraud  or  mistake  of  fact,  that  he  is 
permitted  to  show  the  change  in  the  condition 
of  tbe  tide.    (Page  5a)" 

(4)  "A  tenant  must  first  surrender  the  prem- 
ises to  his  landlord  before  assuming  an  attitude 
of  hostility  to  tbe  tiUe  or  claim  of  tiUe  of  the 
latter.    (I'age  58.)" 

(5)  "An  estoppel  will  be  enforced  in  a  court 
of  equity  as  well  as  in  a  court  of  law.  (Pag* 
59.)" 

A  correct  application  of  the  principle  de- 
clared and  upheld  in  these  cases  are  in  full 
support  of  his  honor's  ruling;  It  appear- 
ing, from  a  perusal  ot  the  pleadings,  that, 
without  any  change  having  taken  place  since 
the  renting  in  the  titie  of  the  lessor,  the 
plaintiff,  after  having  become  defendant's 
tenant  anJ  during  his  tenancy,  has  under- 
taken to  acquire  what  he  considers  a  superiw 
title  to  that  of  his  landlord,  and,  while  main- 
taining the  possession  acquired  under  and  by 
virtue  of  his  lease  and  without  surrender,  he 
institutes  the  present  action  to  have  liimself 
declared  the  true  owner,  and  that  defend- 
ants are  In  fact  and  truth  his  tenants. 

It  has  beea  said  that  the  estoppel  referred 
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to  does  not  prevail  In  actions  InToMng  an 
issue  as  to  title,  but,  if  such  a  limitation  on 
the  general  rule  prevails  In  this  Jurisdiction, 
tt  applies  only  to  actions  involving  strictly 
the  issue  as  to  title,  and  does  not  extend  to 
those  where  the  possession  and  the  rights 
growing  out  of  or  Incident  to  It  are  presented 
or  in  any  way  affected.  Peyton  v.  Stlth,  5 
Pet.  485,  8  L.  Ed.  200;  Blgclow  on  Estoppel 
(Cth  Ed.)  p.  585;   18  A.  &  E.  (2d  Ed.)  p.  419. 

While  the  action  seeks  also  to  have  a  deed, 
referred  to  in  the  pleadings,  declared  to  be 
a  cloud  on  plaintiff's  title,  this  la  only  an  in- 
cident and  evidential.  The  gravamen  of  the 
action  is  have  plaintiff  declared  the  true  own- 
er, and  that  defendants  are  his  tenants,  and, 
under  the  authorities  cited,  such  an  action 
cannot  be  maintained  by  plaintiff  unless  and 
until  he  first  surrenders  the  possession  to  the 
perstm  from  whom  he  rented.  There  is  no 
error,  and  the  Judgment  of  his  honor  Is  af- 
firmed. 

Affirmed. 

aes  N.  c.  KM) 

CAHVER  V.  CAROLINA,  O.  &  O.  RT.  CO. 
(No.  610.) 

(Supreme  Court  of  North  Carolina.     May  19, 
1015.) 

1.  Gabriers  ®=>2S3  — Passingebb— Miscon- 
duct OF  Passenqebs  —  Arrest  —  LiABiLrrr 
OF  Cabbies. 

Vniere  a  passenger's  miscondact  justified 
the  conductor  tii  arresting  him  or  in  calling  on 
police  officers  to  do  so,  and  officers  called  on 
arrested  him,  the  carrier  was  not  iiable  for  the 
officers'  U8%  of  excessive  force,  not  requested  by 
the  conductor,  or  fur  mistreatment  of  the  passen- 

§er  not  perpetrated  in  the  presence  of  the  con- 
uctor. 

[Ed.  Note.— For  .other  cases,  see  Carriers, 
Cent  Dig.  §$  1110-1124,  1140,  1141;  Dec.  Dig. 
^=>283.] 

2.  Carbiebs  €=5319  — Passenoers  — MigcoK- 
DUCT  OF  Passengers  — Arrest— LiABnjTi 
or  Cabbisr. 

-Where  a  passenger's  conduct  did  not  justify 
the  conductor  in  ordering  him  into  the  custody 
of  police  officers,  but  the  conductor  in  so  doing 
acted  in  good  faith,  though  mistaken,  the  car- 
rier was  liable  only  for  compensatory  damages 
sustained  by  the  passenger. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  !S  1338-1345;   Deo.  Dig.  «S=>319.] 

i.  Cabbiebs  i8=»319— Passenqebs  — Miscon- 

DCCT   or  PaSSBRGEBB  —  ABREST  —  LlABILITT 

OF  Cabbieb. 

"Where  a  conductor  wrongfully  and  unjus- 
tifiably ordered  the  arrest  of  a  passenger,  and 
his  act  in  so  doing  was  wanton,  malicious,  reck- 
less, or  through  gross  negligence  and  in  disre- 
gard of  the  passenger's  rights,  punitive  damages 
could  be  awarded  m  the  sound  discretion  of  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  it  1338-1346;  Dec.  big.  «=>319.] 

Appeal  from  Superior  Court,  Rutherford 
County;   Webb,  Judge. 

Action  by  Calvin  Carver  against  the  Caro- 
lina, Clinchfleld  &  Ohio  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Reversed. 


This  is  a  civil  action  tried  upon  these  is- 
sues: 

"1.  Did  the  defendant  wrongfully  and  illegally 
injure  the  plaintiff,  as  alleged  in  the  complaint? 
Answer:  ics. 

"2.  What  actual  damages,  if  any,  is  the  plain- 
tiff entitled  to  recover  of  defendant?  Answer: 
¥500. 

"3.  Did  the  defendant  wantonly  and  mali- 
ciously injure  the  plaintiff,  as  alleged  in  the 
complaint?     Answer:     Tes. 

"4.  What  exemplary  damages,  if  any,  is  the 
plaintiff  entitled  to  recover  of  defendant?  An- 
swer:  $300." 

James  J.  McLaughlin,  of  Jolinson  City, 
Tenn.,  and  F.  D.  Hamrick  and  J.  W.  Pless, 
both  of  Rutherfordton,  for  appellant  Mc- 
Brayer  &  McBrayer  and  Solomon  Gallert,  all 
of  Rutherfordton,  for  appellee. 

BROWN,  J.  The  evidence  in  this  case 
tends  to  prove  that  the  defendant  ran  an  ex- 
cursion train  from  Spartanburg  to  Altapass, 
on  which  were  cars  reserved  for  ladies.  The 
plaintiff  entered  the  car  at  Forest  City  with 
a  number  of  companions  and,  according  to 
his  own  admission,  all  were  drinking.  The 
evidence  tends  to  prqve  that,  on  account  of 
the  plaintiff's  drinking  and  open  disturbance 
on  the  train,  the  conductor  was  compelled  to 
phone  to  Marion  for  regtilar  police  officers 
to  meet  him  at  the  station  for  the  protec- 
tion of  his  passengers.  Two  regular  police 
officers  met  the  train  at  Marion,  and  after 
the  train  left  they  arrested  the  plaintiff,  who 
was  then  drinking  and  swearing  in  the  pres- 
ence of  ladies  and  other  passengers.  The 
evidence  tends  to  prove  that  the  conductor 
ordered  Um  under  arrest  by  the  regular  of- 
ficers and  went  about  tils  affairs,  leaving  him 
in  the  custody  of  these  officers ;  the  conduc- 
tor not  further  Interfering.  The  evidence 
tends  to  prove  that  the  officers,  of  their  own 
volition,  as  they  said  for  their  own  protec- 
tion, and  not  at  the  instance  of  the  conduc- 
tor, placed  handcuffs  on  the  plaintiff  and 
moved  him  to  the  smoking  apartment.  Then 
the  plaintiff  became  more  tractable  and  with 
the  consent  of  the  conductor,  at  the  Instance 
of  the  officers,  the  plaintiff  was  released. 
There  was  no  further  prosecution  of  the 
plaintiff,  and  he  brings  this  suit  for  damages 
for  the  alleged  wrongful  arrest 

[1]  There  was  quite  a  number  of  assign- 
ments of  error  relating  to  the  evidence,  as 
well  as  to  the  charge  of  the  court  We  deem 
it  necessary  to  notice  only  one  of  them.  The 
defendant  requested  his  honor  to  Charge  the 
jury: 

"If  the  plaintiff  violated  the  law  on  defend- 
ant's train  so  as  to  justify  his  arrest  by  the  con- 
ductor, and  he  was  taken  into  custody  by  regu- 
lar ofiicers  of  McDowell  county,  the  conductor, 
under  the  law,  was  not  required  to  anticipate 
that  the  officers  would  mistreat  the  plaintiff; 
therefore  you  are  charged  that  if  plaintiff  was 
properly  arrested  and  turned  over  to  proper  le- 
gal officers  of  McDowell  county,  and  that  he 
was  not  subject  to  any  improper  indignities  or 
suffering  in  the  presence  of  the  conductor,  and 
a   reasonably   prudent  man  in   the  position  Af 


^3For  other  cases  se«  same  topto  and  KBT-NITMBBR  m  all.Ksr-Namb«i«a  SlgesU  and  Indaxat 


Digitized  by 


v^oogle 


294 


85  SOUTHEASTERN  REPORTBE 


(N.C. 


the  conductor  woald  not  have  anticipated  any 
Buch  mistreatment,  then  you  would  answer  the 
first  issue,  'Xo.' " 

Instead  thereof  his  honor  gave  the  follow- 
ing Instruction: 

"If  you  find  that  the  officers  aforesaid  used 
excessive  force  in  putting  handcuffs  on  the  plain- 
tiff; or  if  you  find  that  it  was  not  necessary  to 
put  handcuffs  on  the  plaintiff  at  the  time  he  was 
arrested  to  safely  keep  him  until  he  was  dis- 
charged; or  if  you  find  that  the  officers  put 
handcuffs  on  him  because  they  were  irritated  at 
him  because  of  the  language  that  he  had  used, 
if  you  find  that  he  used  profane  language,  or  be- 
cause they  were  mad  at  him,  knowing  at  the 
time  that  it  was  not  necessary  to  handcuff  him 
to  arrest  him  and  keep  him;  if  you  find  that 
they  did  know  it  was  not  necessary  to  handcuff 
him  in  order  to  keep  him — then  the  court  charges 
you  that  a  wrongful  act  was  done  the  plaintiff, 
and  it  would  be  your  duty  to  answer  the  first 
issue,  'Yes.'" 

This  exception  Is  well  taken.  The  Instrac- 
tlon  asked  for  should  hare  been  given.  The 
charge  of  the  court  placed  too  great  a  bur- 
den upon  the  defendant,  as  the  conductor  had 
no  authority  over  the  officers,  and  could  have 
done  nothing  legally  to  restrain  their  control 
and,  management  of  the  prisoner  while  In 
their  custody. 

In  Brunswick  &  W.  B.  R.  C!o.  v.  Ponder, 
117  Ga.  66,  43  S.  E.  431,  60  I*  B.  A.  715,  97 
Am.  St.  Rep.  152,  it  Is  said: 

"If  our  conclusion  be  correct  that  the  conduc- 
tor could  assume  that  the  arrest  was  a  law- 
ful one,  and  was  under  no  duty  to  prevent  it, 
we  think  the  company  cannot  be  held  liable 
for  the  excessive  force  used.  Ponder  became 
the  prisoner  of  the  officers  as  soon  as  they  laid 
hold  of  him,  and  before  be  was  removed  from 
the  train.  He  was  taken  out  from  under  the 
protection  of  the  conductor"  by  "the  officers  of 
the  law.  He  was  then  in  the  custody  of  the  law, 
and,  whether  or  not  the  conductor  or  any  on^ 
else  was  authorized  to  prevent  the  use  of  un- 
necessary force  in  making  the  arrest,  the  rail- 
road company  was  in  this  regard  no  longer  un- 
der any  duty  to  him  as  a  passenger." 

In  Pratt  v.  Brown,  80  Tex.  608,  16  S.  W. 
443,  It  Is  held: 
"A  railroad  company  whose  station  agent  re- 

auested  a  policeman  to  arrest  a  disturber  in  a 
epot  is  not  liable  for  the  act  of  the  officer  in 
detaining  the  person  arrested  for  an  unreason- 
able time." 

It  Is  further  contended  by  the  defendant 
that  the  plaintifT  Is  not  entitled  to  recover 
punitive  or  exemplary  damages  assessed  un- 
der the  fourth  issue.  In  the  view  which  we 
take  of  the  case,  the  plaintiff  would  not  be 
entitled  to  recover  punitive  damages,  or  any 
other  damages,  because  of  the  act  of  the  po- 
licemen In  putting  handcuffs  upon  the  plain- 
tiff, as  the  evidence  shows  that  the  conduc- 
tor was  not  responsible  for  that  act,  and  did 
not  request  or  authorize  it 

[2]  If  it  should  be  shown  upon  the  next 
trial  that  the  conduct  of  the  plaintiff  on  the 
train  was  such  as  to  Justify  the  conductor 
In  calling  upon  the  policemen  and  asking 
them  to  take  the  plaintifT  In  custody,  then 
the  defendant  would  not  be  liable  for  any 
damages.  If  the  Jury  should  find  that  the 
induct  of  the  plaintiff  was  not  such  as  to 


warrant  the  conductor  in  ordering  him  Into 
the  custody  of  the  officers  of  the  law,  but 
that  the  conductor  acted  in  good  faitb,  al- 
though mistaken,  the  defendant  would  then 
be  liable  for  such  actual  or  compensatory 
damages  as  the  plaintiff  may  have  sustained. 

[3]  But  if  the  Jury  should  further  find  that 
the  conductor  wrongfully  and  unjustifiably 
ordered  the  arrest  of  the  plaintiff  without 
necessity,  and  that  this  act  of  the  conductor 
was  wanton,  malicious,  reckless,  or  wat  done 
through  gross  negligence  and  disregard  of 
the  plaintiff's  rights  as  a  passenger,  then  pu- 
nitive damages  may  or  may  not  be  awarded 
in  the  sound  discretion  of  the  Jury.  Punitive 
damages  are  not  recoverable  in  actions  of 
this  character  unless  there  is  an  element  of 
fraud,  malice,  gross  negligence,  insult,  or  oth- 
er cause  of  aggravation  in  the  act  causing  the 
Injury.    Holmes  v.  Railroad,  94  N.  C.  319. 

New  trial. 

OM  N.  C.  ISS) 

RAINES  V.  SOUTHERN  BT.  CO.    (No.  551.) 

(Supreme  Court  of  North  Carolina.     May  19, 
1915.) 

1.  Masteb  ano   Sebvant  €=33230— Liabiutt 

FOB     InJUBUES— CONIBIBUTOBS     NEGLIOSNCB 

— Infants. 

If  an  inexperienced  member  of  a  section 
crew,  about  16  years  old,  who  was  sent  to  flag 
a  train,  was  not  provided  with  the  means  of 
giving  the  signal  with  due  regard  to  his  own 
safety,  and  by  reason  thereof  was  killed  while 
exercising  that  degree  of  care  for  his  own  pro- 
tection which  a  person  of  his  age,  intelligence, 
and  experience  would  ordinarily  have  exercised 
under  the  circumstances,  be  would  not  be  guilty 
of  contributory  negligence;  as  all  that  is  re- 
quired of  an  infant  is  that  be  exercise  care  and 
prudence  equal  to  bis  capacity. 

[Ed.  Note.— For  other  cases,  see*  Master  and 
Servant,  Cent.  Dig.  {{  687-700 ;  Dec  Dig.  «=> 
230.] 

2.  Masteb  and  Sebvaht  <S=»230— Liabiutt 

FOB    INJUBIBS— CONTBIBUTOBT    NKQLIGENCE. 

If  an  employe  about  16  years  old,  sent  to 
flag  a  train^  sat  near  the  track  in  a  dangerous 
position,  thinking  that  he  was  far  enough  away, 
and  his  exposure  to  injury  was  not  the  result 
of  any  failure  to  exercise  that  degree  of  care 
which  one  of  his  age  and  knowledge  would  have 
taken  for  his  safety  under  the  circumstances, 
his  act  was  not  necessarily  contributory  negli- 
gence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  687-700 ;  Dec.  Dig.  «=> 
230.] 

3.  Masteb  and  Sebvart  @=>230  —  I^iabiutt 
roB  Injdbies — Oontbibutobt  Neoliqbnce. 

A  youthful  employe  sent  to  flag  a  train  was 
not  an  intruder  or  licensee,  and  did  not  act 
willfully  in  placing  himself  on  the  track  in 
front  of  the  moving  train,  and  unless  he  was 
negligent,  and  his  negligence  was  the  proximate 
cause  of  the  injury,  there  could  be  a  recovery 
for  his  death. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  687-700 ;  Dec  Dig.  «=» 
230.] 

4.  Trial    «=»296  —  Instbuctionb  —  CasK    bt 

OTHEB  iNSTBUCnONS. 

In  an  action  for  the  death  of  a  youthful  em- 
ploye sent  to  flag  a  train,  where  the  court  charg- 
ed that  he  was  guilty  of  contributory  negligence 
"if  be  sat  down  near  the  track  in  a  dangerous 
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position,  if  be  thought  that  he  was  far  enough 
awaj,  if  he  put  himself  in  a  perilous  position 
on  the  railroad  track,  and  he  was  killed,"  the 
error  in  charging  that  he  was  negligent  if  he 
sat  near  the  track  in  a  dangerous  position, 
though  he  thought  he  was  far  enough  away,  was 
not  cured  by  the  alternative  proposition  that  he 
was  negligent  if  be  put  himself  in  a  perilous 
position  on  the  tract:,  as  it  could  not  be  told 
by  which  branch  of  the  instruction  the  jury 
were  guided. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  705-713,  715,  716,  718;  Dee.  Dig.  «=» 
296.] 

5.  Master  and  Servant  <S=>248  —  Liability 

FOR     INJXTRIEB     AVOIDABM     NOTWITHSTAND- 
ING Contributory  Neqlioenoe. 

The  negligence  of  an  employ^  sent  to  'flag 
a  train  in  fallmj^  asleep  on  the  track  would  not 
be  contributory  in  a  legal  sense  nor  the  proxi- 
mate cause  of  his  death,  if  the  engineer  of  the 
train,  after  he  saw  him  lyin^  there,  and  became 
aware  of  his  perilous  situation,  could,  by  exer- 
cising proper  care,  have  stopped  the  train  in 
time  to  avoid  the  injury,  and  failed  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Seryant,  Cent.  Dig.  §{  801-604;  Dec.  Dig.  «=> 
248.] 

6.  Master  ajxd  Servant  ^=:>228  —  Liabiuty 
FOB  Injuries— Contributory  Negligenob— 
Statutory  Provisions. 

The  federal  Employers'  liability  Act  April 
22,  1908,  c.  149,  35  Stat  65  (U.  S.  Comp.  St. 
1913,  ii  8657-8665),  does  not  change  the  law  as 
to  what  is  contributory  negligence,  but  merely 
changes  its  legal  effect  upon  the  issue  aa  to 
damages. 

[EjA.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {!  670,  671 ;  Dec.  Dig.  «=> 
228.] 

7.  Death  «=358— Proof  of  Pecuniaby  Loss 
— Burden  of  Proof. 

In  an  action  for  the  death  of  a  minor  under 
the  federal  Employers'  Liability  Act,  the  bur- 
den was  not  on  plaintiff  to  satisfy  the  jury  that 
deceased  would  have  contributed  to  the  sup- 
port of  bis  father  after  he  arrived  at  the  age  of 
121  years,  and  as  to  the  amount  of  such  con- 
tribution ;  it  being  sufficient  if  the  facts  show  a 
reasonable  expectation  of  benefit  to  accrue  to 
the  parent  by  die  continuance  of  his  life. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §§  75-78;   Dec.  Dig.  <3=5S.] 

8.  Death  «=>103— Proof  of  Pecuniary  Loss 
— Question  for  Jury. 

Where  an  employe  was  15  or  16  years  old, 
in  good  health,  sober,^  industrious,  and  of  aver- 
age Intelligence,  and  was  earning  $1.10  a  day, 
and  contributing  regularly  to  the  support  of 
his  father,  and  bis  conduct  towards  bis  father 
tended  to  show  that  he  was  in  mind  and  disposi- 
tion imbued  with  a  proper  conception  of  his 
filial  duty,  and  entertained  the  proper  affection 
for  his  father^  whether  the  father  bad  a  reason- 
able expectation  of  benefit  or  pecuniary  aid  if 
tbe  employe  had  lived  was  a  question  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  i  141 ;   Dec.  Dig.  «=»103.] 

Appeal  from  Superior  Coart,  Buncombe 
County. 

Action  by  B.  E.  Raines,  administrator, 
against  the  Southern  Railway  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.    New  trial  granted. 

The  son  of  the  plaintiff,  who  was  named 
Bub  Raines,  was  employed  by  the  defendant 
as  a  member  of  tbe  section  crew  on  Its  line 


between  Ashevllle,  N.  C,  and  Spartanburg, 
S.  C,  and  at  the  time  of  the  accident  be  had 
been  sent  oqt  to  flag  an  approaching  train. 
In  attempting  to  dn  so  he  was  struck  by  the 
train  and  kfUed.  At  the  time  he  was  be- 
tween 15  and  16  years  old.  With  reference 
to  bis  contributory  negligence,  tbe  court  in- 
structed the  Jury  as  follows: 

"If  he  sat  down  near  the  track  in  a  danger- 
ous position,  if  you  find  he  thought  that  he  was 
far  enough  away,  if  he  put  himself  in  a  peril- 
ous position  on  the  raUroad  track,  and  he  was 
killed,  the  court  charges  you  that  he  would  be 
guilty  of  contribntory  negligence,  and  it  would 
be  your  duty  to  answer  the  second  issue,  'Yea.' " 

Upon  the  third  issue,  as  to  damages,  tbe 
court  charged  the  Jury  as  follows: 

"There  is  no  presumption  in  law  that  Bub 
Raines  would  have  contributed  to  the  support 
of  bis  father  after  he  arrived  at  tbe  age  of  21 
years,  and  the  burden  is  on  the  plaintiff  to  sat- 
isfy tbe  jury  by  the  greater  weight  of  the  tes- 
timony that  he  would  have  continued  to  con- 
tribute to  the  support  of  his  father  after  he 
arrived  at  the  age  of  21  years ;  and  the  bur- 
den is  also  upon  the  plaintiff  to  satisfy  tbe  jury 
as  to  the  amount  of  the  contribution  he  would 
have  made  to  bis  father  after  arriving  at  the 
age  of  21  years,  and,  unless  the  jury_  are  satis- 
fied by  the  greater  weight  of  the  testimony  that 
he  would  have  contributed  to  the  support  of  his 
father  after  reaching  the  age  of  21  years,  then 
tbe  jury  could  only  award  in  this  case,  if  they 
come  to  the  issue  of  damages,  tbe  present  value 
of  such  contributions  as  you  find  irom  the  evi- 
dence Bub  Raines  would  have  made  to  his  father 
from  the  time  he  was  killed  until  he  reached 
the  age  of  21  years." 

Exceptions  were  duly  taken  to  these  in- 
structions and  each  of  them.  The  Jury  re- 
turned the  following  verdict: 

"(1)  Was  the  plaintifTs  intestate,  Bub  Raines, 
killed  by  the  negligence  of  the  defendant.  South- 
ern .  Railway  Company,  as  alleged  in  the  com- 
plaint?   Answer:  Yes^  _ 

"(2)  Did  the  plaintiff's  intestate,  Bob  Raines, 
by  his  own  negligence  contribute  to  his  death, 
as  alleged  in  the  answer?    Answer:  Yes. 

"(3)  What  amount  if  any,  is  the  plaintiff  en- 
titled to  recover?     Answer:  $192." 

Judgment  was  entered  thereon,  and  plain- 
tiff appealed. 

Jones  &  Williams,  of  48l>eyllle,  for  appel- 
lant Martin,  Rollins  &  Wright,  of  Asbe- 
TlUe,  for  appellee. 

WALKER,  J.  (after  stating  tbe  tacts  as 
above).  [1]  The  charge  as  to  contributory 
ne^igence  and  damages  was  erroneous.  M 
the  plaintifl  was  young  and  Inexperienced, 
and  was  mot  provided  with  the  means  of 
giving  tbe  signal,  with  due  regard  to  bis  own 
safety,  and  by  reason  thereof  he  was  killed 
while  in  the  exercise  of  that  degree  of  care 
for  his  own  protection  which  a  person  of  bis 
age,  intelligence,  and  experience  would  ordi- 
narily have  given  under  the  circumstances, 
he  would  not  be  guilty  of  contributory  negli- 
gence. Ensley  v.  Lumber  Co.,  165  N.  C.  087, 
81  S.  E.  1010;  Alexander  v.  StatesvlUe,  165 
N.  C.  527,  81  8.  E.  763.  In  tbe  case  last  dted, 
we  said: 

"The  rule  of  law  in  regard  to  the  negligence 
of  an  adult  and  the  rule  in  regard  to  that  ot 
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an  injhnt  of  tender  years  is  quite  different. 
By  the  adult  there  must  be  given  that  care  and 
attention  for  ills  own  protection  that  is  ordi- 
narily exercised  by  persona  of  intelligence  and 
discretion.  If  he  fails  to  give  it,  his  injury  is 
the  result  of  his  own  folly,  and  cannot  be  Tisit- 
ed'npon  another.  Of  an  infant  of  tender  years 
less  discretion  is  required,  and  the  degree  de- 
pends upon  his  age  and  knowledge.  Of  a  child 
of  3  years  of  age  less  caution  would  be  required 
than  of  one  of  7 ;  and  of  a  child  of  7  less  than 
of  one  of  12  or  16.  The  caution  required  is 
according  to  the  maturity  and  capacity  of  the 
child,  and  this  is  to  be  determined  in  each  case 
by  the  circumstances  of  that  case"— citing  Mur^ 
ray  v.  Railroad  Co.,  93  N.  C.  92;  Bottom  v. 
Railroad  Co.,  114  N.  C.  699.  19  S.  E.  730,  25 
L.  R.  A.  784,  41  Am.  St.  Rep.  799;  Railroad 
Co.  V.  Gladmon,  15  Wall.  (iT  S.>  401,  21  L. 
Ed.  114  J  Railroad  v.  Stout,  17  Wall.  (U.  S.) 
657,  21  L/.  Ed.  745;  Mancam  v.  Railroad  Co., 
38  N.  Y.  455,  98  Am.  Dec.  68;  Sh.  &  Redf. 
on  Neg.  I  40,  and  other  authorities. 

All  that  is  required  of  an  infant  Is  that  be 
exercise  care  and  prudence  equal  to  his  ca- 
pacity. Robinson  v.  Cone,  22  Vfc  213,  64  Am. 
Dec.  67. 

[2-5]  Examined  in  the  light  of  this  rule, 
the  instruction  as  to  contributory  negligence 
was  too  broad,  and  should  have  been  restrict- 
ed to  Its  proper  limits.  If  the  decedent  was 
standing  too  near  the  track,  or  at  a  place 
near  the  track  which  brought  him  within  the 
zone  of  danger,  and  his  exposure  to  Injury 
was  not  the  result  of  any  failure  to  exercise 
that  degree  of  care  which  one  of  bis  age  and 
knowledge  would  have  taken  tor  his  safety 
under  the  circumstances,  bis  act  would  not 
necessarily  be  contributory  negligence.  He 
was  not  an  Intruder  or  "licensee,"  within  the 
rule  of  some  of  the  cases  cited  by  appellee. 
If  a  person  places  himself  on  a  track  in  front 
of  a  moving  train,  or  too  near  thereto  for 
safety,  and  does  so  willfully  or  designedly  or 
negligently,  he  mtist  take  the  consequences; 
but,  where  the  act  was  not  willful,  and  it 
was  not  so  In  this  case,  it  must  have  been 
negligent,  in  order  to  authorize  a  finding  of 
contributory  fault  on  his  part,  and  the  negli- 
gence must  have  been  the  proximate  cause 
of  the  injury.  The  court  exduded  this  ques- 
tion of  negligence  from  the  consideration  of 
the  Jury,  when  it  gave  the  instruction  that: 

"If  he  sat  near  the  track  in  a  dangerous  posi- 
tion, if  yon  find  that  he  thought  that  he  was 
far  enough  away,  *  •  •  it  would  be  your 
duty  to  answer  the  second  issue,  'les.'" 

The  alternative  proposition,  that  "if  be  put 
himself  in  a  perilous  position  on  the  railroad 
traclt,"  it  would  be  contributory  negligence.  If 
it  was  correct,  did  not  cure  the  error,  as  we 
cannot  tell  by  which  branch  of  the  instruc- 
tion the  Jury  were  guided  to  their  verdict. 
Tillett  V.  Railroad  Co.,  116  N.  C.  662,  20  S. 
E.  480;  WUliams  v.  Haid,  118  N.  C.  481,  24 
S.  E.  217;  Edwards  ▼.  Railroad,  132  N.  C. 
09,  43  S.  E.  685.  An  error  in  the  charge  must 
be  eliminated  by  a  retraction  of  it,  or  a 
proper  explanation,  which  wUl  remove  the 
wrong  impression  made  by  it,  and  the  giving 
of  another  correct,  but  conflicting,  instruc- 
tion, does  not  answer  the  purpose,  as  it  does 
not  produce  the  desired  result    If  the  de- 


ceased had  fallen  asleep  on  the  track,  bis  neg- 
ligence in  doing  so  would  not  be  contributory, 
in  a  legal  sense,  unless  It  was  the  proximate 
cause  of  the  injury  to  him,  and  yet  the  court 
charged  the  Jury,  in  effect,  that  it  would  be 
If,  notwithstanding  bis  negligence  in  sleeping 
on  the  track,  the  defendant's  engineer,  after 
he  saw  him  lying  there  and  became  aware 
of  bis  perilous  situation,  could,  by  exercising 
the  proper  ctlre,  have  stopped  the  train  In 
time  to  avoid  the  injury,  and  failed  to  do 
80,  his  negligence  in  not  doing  so  would  be 
considered  as  the  proximate  cause  of  intes- 
tate's death. 

IB]  The  federal  Employers'  Liability  Act 
does  not,  as  we  understand  it,  change  the 
rule  of  law  as  to  what  is  contributory  negli- 
gence, except  as  to  its  legal  effect  upon  the 
issue  as  to  damages,  an  afDrmatlve  finding  in 
respect  of  such  negUgence  reducing  the 
amount  of  damages  as  indicated  in  the  act 

[7,  S]  We  are  also  of  the  opinion  that  there 
was  error  in  the  Instruction  of  the  court  in 
regard  to  the  measure  of  damages,  and,  as 
the  question  may  l>e  again  raised,  we  will 
now  decide  it  ^he  intestate,  at  the  time  of 
his  death,  was  employed  in  interstate  com- 
merce, and  the  case  was  therefore  properly 
tried  under  the  federal  Employer^  Liability 
Act.  With  respect  to  damages  the  court  In- 
structed the  Jury  that  the  burden  was  on  the 
plaintiff  to  satisfy  the  Jury  that  the  intes- 
tate would  have  continued  to  contribute  to 
the  support  of  bis  father  after  he  arrived 
at  the  age  of  21  years,  and,  further,  that  he 
must  satisfy  them  as  to  the  amount  of  such 
contribution  as  he  would  have  made  after  his 
maturity.  This  could  hardly  be  the  rule  in- 
tended by  Congress,  as  such  facts  would  be 
incapable  of  anything  like  accurate  or  even 
approximate  proof.  They  depend  so  much 
upon  contingencies  as  to  be  beyond  the  human 
iea.  We  cannot  foretell  what  a  man  will 
do  with  his  estate  in  the  future,  and  there- 
fore Congress,  aware  of  this  difficulty  in  mak- 
ing proof,  required  that  the  amount  of  re- 
covery should  be  measured  by  the  reasonable 
expectation  of  benefit  which  would  accrue  to 
the  parent  or  a  dependent,  by  the  continu- 
ance of  the  life  in  question.  We  think  this 
part  of  the  charge,  in  its  general  scope  and 
tendency,  was  not  in  accordance  with,  the 
correct  principle  to  be  gathered  from  the  evi- 
dent meaning  and  purpose  of  the  act  and  we 
have  already  so  decided.  Here  the  intestate 
was  under  no  obligation  to  support  and  main- 
tain his  father.  29  Cyc.  1619.  What  he 
might  do  for  liim,  in  that  way,  would  be  vol- 
untary on  bis  part — a  mere  gift  or  gratuity, 
prompted,  it  is  true,  by  filial  devotion  or 
duty,  but  nevertheless  a  moral,  and  not  a  le- 
gal, obligation.  Dooley  v.  Railroad  Co.,  163 
N.  C.  454,  79  S.  E.  970.  We  said  In  tliat  case, 
quoting  from  and  approving  the  language  of 
Justice  Pollock  in  Franklin  v.  Railroad  Co^ 
4  Hurl.  &  Norman,  611: 

"If,  then,  the  damages  are  not  to  be  calcu- 
lated on  either  of  these  principles,  notbins  le 
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mains  except  that  they  should  be  so  calcu- 
lated in  reference  to  a  reasonable  expectation 
of  pecuniary  benefits,  as  of  right  or  otherwise, 
from  the  continuance  of  the  life.  Whether  the 
plaintiff  had  any  such  reasonable  expectation 
of  benefit  from  the  continuance  of  his  son's 
life,  and,  if  so,  to  what  extent,  were  the  ques- 
tions left  in  this  case  to  the  jury.  The  proper 
question,  then,  was  left,  if  there  was  any  evi- 
dence in  support  of  the  affirmative  of  it.  We 
think  there  was.  The  plaintiff  was  old  and 
getting  infirm;  the  son  was  young,  earning 
good  wages,  and  apparently  well  disposed  to 
fissist  his  father,  and,  in  fact,  he  had  so  assisted 
him  to  the  value  of  3s.  6d.  a  week.  We  do  not 
say  that  it  was  necessary  that  the  actual  benefit 
■honld  have  been  derived ;  a  reasonable  ex- 
pectation is  enough,  and  such  reasonable  expec- 
tation might  well  exist,  though,  from  the  father 
not  being  in  need,  the  son  bad  never  done  any- 
thing for  him." 

Again  this  court  says  In  the  Dooley  Case : 
"A  person  entitled  to  the  benefit  of  the  action 
may  recover  damages  for  the  loss  of  a  pecuniary 
benefit  to  which  ne  was  not  lepially  entitled, 
but  which  it  is  reasonably  probable  he  would 
have  received  except  for  the  death" — citing  Tif- 
fany on  Death  by  Wrongful  Act  (2d  Ed.)  J  169. 

Mr.  Tiffany  has  classified  the  losses  wMcli 
may  be  considered  In  assessing  the  damages, 
and  the  persons  entitled  to  be  compensated 
tberefor.  The  first  description  of  loss  la  prin- 
cipally confined  to  a  husband's  loss  of  his 
wife's  Eervlces,  a  wife's  loss  of  her  husband's 
support  and  services,  a  parent's  loss  of  the 
services  of  a  minor  child,  and  a  minor  chUd's 
loss  of  the  support  of  a  parent.  But  the  stat- 
utes do  not  confine  the  benefit  of  the  action 
to  husbands,  wives,  minor  children,  and  par- 
ents of  minor  children.  The  second  descrip- 
tion of  loss  Includes  the  loss  by  the  bene- 
ficiary of  any  pecuniary  benefit  which  he 
might  reasonably  have  expected  to  receive 
during  the  lifetime  of  the  deceased  by  gift, 
and  also  the  loss  of  any  accumulations  which 
it  Is  probable  that  the  deceased  would  have 
added  to  his  estate  had  he  lived  out  his  nat- 
ural life,  and  which  the  beneficiary  would 
probably  bare  received  by  Inheritance.  He 
tlien  proceeds  to  say: 

"Thna  the  second  description  of  loss  may  be 
divided  into:  (1)  Losses  of  prospective  guts; 
and  (2)  losses  of  prospective  inheritance.  The 
loss  sustained  by  a  husband,  wife,  minor  child, 
and  a  parent  of  a  minor  child  may  be  of  both 
descriptions.  The  loss  sustained  by  an  adult 
child,  parent  of  an  adult  child,  or  collateral 
relative  can  only  be  of  the  latter  description." 

We  approved  this  elucidation  of  the  act  in 
Dooley's  Case,  In  -which  Justice  Allen  so  fully 
and  clearly  explains  this  new  law,  and  cited 
in  support  of  Mr.  QMffany's  statement  the  fol- 
lowing cases:  Greenwood  v.  King,  82  Neb. 
22,  lie  N.  W.  1128;  Hillebrand  v.  Stans 
Bisc.  Co.,  139  Cal.  236,  73  Pac.  163;  Duck- 
man  V.  Railroad  Co.,  237  111.  108,  86  N.  B. 
712 ;  Railroad  Co.  v.  Klndood,  57  Texas,  498 ; 
Hopper  V.  Railroad  Co.,  155  Fed.  277,  84  C. 
C.  A.  21.  The  case  last  cited  was  mnch  like 
this  one.  The  action  was  there  brought  by  a 
father  for  loss  by  the  death  of  his  daughter, 
who  was  killed  by  the  negligence  of  the  de- 
fendant in  that  case.  She  had  not  contribut- 
ed anything  to  her  father's  support,  nor  Iiad 


she  rendered  any  appreciable  service  to  him. 
lie  had,  oa  the  contrary,  been  at  consider- 
able expense  in  supporting,  maintaining,  and 
educating  her.  Judge  Van  Devanter,  then 
Circuit  Judge,  now  a  Justice  of  the  Supreme 
Court  of  the  United  States,  said  in  regard  to 
the  father's  right  to  damages: 

"Considering  this  evidence  in  the  light  of  the 
natural  influence  or  prompting  of  filial  ties,  we 
think  it  would  have  sustained  a  finding  that 
there  was  a  reasonable  expectation  of  substan- 
tial, though  not  large,  pecuniary  benefit  to  the 
father  from  a  continuance  of  the  life  of  the 
daughter"-— citing  several  cases  to  sustain  his 
view. 

It  may  here  be  remarked  that  the  Dooley 
Case  presents  facts  In  almost  exact  analogy 
to  those  we  are  now  considering,  as  it  was 
an  action  by  the  father  for  loss  sustained  by 
the  death  of  his  son.  In  this  case  it  appears 
that  the  intestate  was  a  boy  of  good  health, 
earning  $1.10  per  day,  and  was  contributing 
regularly  to  the  support  of  his  father.  He 
was  sober,  indostrious,  and  of  average  intel- 
ligence for  his  age.  His  conduct  towards  his 
parent  tended  to  show  that  he  was,  in  mind 
and  disposition,  imbued  with  a  proper  con- 
ception of  his  filial  duty  and  entertained  the 
proper  affection  for  his  father.  The  evidence 
in  this  case  of  a  reasonable  expectation  by 
the  father  of  benefit  or  pecuniary  aid  or  oth- 
er advantage  of  gift  or  inheritance,  if  the 
life  of  his  son  bad  been  spared  to  him,  was 
sufficient  for  submission  to  the  Jury.  Before 
closing  this  opinion,  we  must  advert  to  the 
recent  case  of  Irvin  v.  Railroad  Co.,  164  N.  C. 
6,  80  S.  E.  78,  where  it  Is  said: 

"We  held  In  Dooley  v.  Railroad,  163  N.  C. 
464  [79  S.  E.  970].  that  an  action  may  be  main- 
tained under  the  federal  statute  in  behalf  of  a 
parent  when  there  is  a  reasonable  expectation 
of  pecuniary  t>enefit  from  the  continuance  of 
the  life  of  the  child,  although  the  child  has  not 
contributed  to  the  support  of  the  parent,  and 
the  authorities  which  support  this  principle 
also  hold  that  evidence  of  contributions  by  the 
child  to  the  support  of  the  parent  is  material 
and  important  in  determining  whether  such  rea- 
sonable expectation  exists,  and  in  the  assess- 
ment of  damages  which  mav  be  recovered,  and. 
if  such  evidence  is  material  and  competent  for 
the  parent,  the  defendant  may  prove  the  con- 
trary." 

Tliat  case  sustains  our  conclusion  that  the 
instruction  as  to  damages  was  erroneous,  and 
was  In  harmony  with  what  is  thus  said  in 
Am.  Railroad  Co.  ▼.  Didricksen,  227  U.  &, 
145,  33  Sup.  Ct  224,  57  L.  Ed.  456: 

"The  cause  of  action  which  was  created  in 
behalf  of  the  injured  employ^  did  not  survive 
his  death,  nor  pass  to  his  representatives.  But 
the  act,  in  case  of  the  death  of  such  an  employ^ 
from  his  injury,  creates  a  new  and  distinct  right 
of  action  for  the  benefit  of  the  defendant  rela- 
tives named  in  the  statute.  The  damages  re- 
coverable are  limited  to  such  loss  as  results  to 
them  because  they  have  been  deprived  of  a  rea- 
sonable expectation  of  pecuniary  benefits  by  the 
wrongful  death  of  the  injured  employ^.  The 
damage  is  limited  strictly  to  the  financial  loss 
thus  sustained." 

And  the  case  of  Railroad  Co.  v.  McGInnis, 
228  U.  S.  175,  33  Sup.  Ct  426,  57  U  Ed.  785, 
is  to  the  same  effect.    We  think  that  the  law 
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is  unquestionably  settled  by  those  decisions 
as  to  the  measure  of  damages  under  the  fed- 
eral act. 
New  trial. 

(169  N.  C.  127) 

HALLMAN  v.  SOUTHERN  E.  CO.    (No.  618.) 

^Supreme  Court  of  North  Carolina.     May  19, 
1915.) 

1.  Appeal  and  Erbob  e=»1027— Habmless 
Ebrob— Party  not  Entitled  to  Recover. 

Error  which  affects  only  one  issue  submit- 
ted to  the  jury  is  harmless,  where  another  is- 
sue was  properly  submitted  and  no  element  of 
damages  was  considered  which  could  nbt  be  al- 
lowed under  the  finding  on  the  second  issue, 
which  was  sufficient  to  support  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4033;    Dec.  Dig.  <8=»1027.] 

2.  Cabbhers  i8=3.55— Ejection  of  Passen- 
GEB— Missed  Connections  —  Representa- 
tions BY  Agent. 

'Where  the  holder  of  a  mileage  book,  who 
had  exchanged  part  thereof  for  a  ticket  over 
a  short  route,  was  assured  by  the  agent  that  if 
he  failed  to  make  connections  over  the  short 
route  the  ticket  would  be  good  over  the  longer 
one,  and  when  he  missed  his  connections,  he 
told  the  conductor  of  such  representations,  and 
offered,  if  the  conductor  would  not  permit  him 
to  ride  on  the  ticket,  to  surrender  mileage  equal 
to  the  difference  between  the  fares,  or  to  ex- 
change his  mileage  for  a  ticket  on  reaching  a 
station,  but  the  conductor  demanded  cash,  and 
on  plaintiffs  refusal  to  pay  ejected  him  from 
the  train,  the  carrier  was  liable  for  the  ejec- 
tion, though  the  mileage  contained  a  condition 
requiring  it  to  be  exchanged  for  a  ticket  and 
the  station  agent  had  no  authority  to  guarantee 
the  connection. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  1416-1422;    Dec.  Dig.  <8=»355.] 

3.  Cabbibbs  «=>382— Ejection  of  Passen- 
OEBS—DAJfAQES— Elements. 

In  an  action  for  the  ejection  of  a  passen- 
ger who  had  been  misled  by  the  carrier's  agent, 
the  jury  can  consider  in  awarding  damages, 
plaintiff's  loss  of  time,  extra  hotel  bill,  and 
humiliation. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {§  1478,  1483-1491;  Dec.  Dig.  «=» 
882.] 

4.  Tbial  ^=3133— Misconduct  of  CocnskI/— 
Abgtjment^-Citbe  by  Cotjbt. 

Where  the  trial  judge,  as  soon  as  objec- 
tion was  made  to  the  arguments  of  plaintiff's 
counsel,  stopped  the  argument  and  withdrew 
it  from  the  consideration  of  the  jury,  defend- 
ant's exception  to  the  argument  will  not  be 
sustained. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  316;    Dec.  Dig.  <8=»133.] 

Appeal  from  Superior  Court,  Catawba 
County;    Long,  Judge. 

Action  by  H.  II  Hallman  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tUr,  and  defendant  appeals.    AfQrmed. 

This  is  an  action  to  recover  damages,  the 
plainllft  alleging  that  he  bought  a  ticket 
from  the  agent  of  the  defendant  at  Hickory 
on  the  18th  of  August,  1913,  for  Winston- 
Salem  by  Barber's  Junction,  and  that  the 
agent  guaranteed  the  connection  at  said 
Junction;  that  he  failed  to  make  said  con- 
nection, and  after  leaving  said  junction  was 


wrongfully  ejected  from  the  train.  These 
allegations  were  denied  by  the  defendant 
The  plaintiff  offered  evidence  tending  to 
prove  that  on  the  18th  of  August,  1913,  be 
went  to  the  office  of  the  defendant  at  Hick- 
ory and  told  the  agent  of  the  defendant  that 
he  wanted  a  mileage  book  if  he  could  make 
the  connection  at  Barber's  Junction,  and  if 
not,  he  would  not  buy  one  on  that  day ;  that 
the  agent  assured  him  that  he  would  make 
the  connection  at  Barber's  Junction,  and  he 
then  bought  the  mileage  book,  86  miles  of 
which  was  exchanged  for  a  ticket  from  Hick- 
ory to  Winston-Salem  by  Barber's  Junction; 
that  In  a  short  time  he  noticed  that  the  train 
to  leave  Hickory  was  marked  late,  and  he 
then  returned  to  the  ticket  office  and  asked 
the  agent  If  he  was  sure  the  connection 
would  be  made;  that  the  agent  assured  him 
that  he  would  make  the  connection  at  Bar- 
ber's Junction,  but  that  if  he  failed  to  do  so, 
he  could  go  to  Winston-Salem  the  longer 
route,  by  Greensboro,  on  the  same  ticket; 
that  he  would  guarantee  the  connection; 
that  he  relied  upon  this  assurance  of  the 
agent,  and  entered  the  train  of  the  defend- 
ant; that  when  the  conductor  on  the  train 
took  up  his  ticket  be  asked  the  conductor 
If  the  connection  would  be  made  at  Barber's 
Junction,  and  was  assured  that  it  would  be; 
that  when  within  about  two  miles  of  Bar- 
ber's Junction,  the  conductor  told  him  that 
the  train  which  he  expected  to  take  at  that 
point  had  gone,  and  that  he,  the  plaintiff, 
would  have  to  go  around  by  Greensboro  to 
get  to  Winston ;  that  he  relied  upon  the  as- 
surance of  the  agent  that  he  could  go  to 
Winston-Salem  by  Greensboro  on  the  ticket 
he  had  bought,  and  procured  no  other  ticket; 
that  as  the  train  was  leaving  Barber's  Junc- 
tion for  Greensboro,  the  conductor  came  to 
him  and  demanded  66  cents,  the  difference 
In  fare  In  the  two  routes  to  Winston-Salem; 
that  he  then  told  the  conductor  of  the  assur- 
ance of  the  agent  at  Hickory  that  if  he  fail- 
ed to  make  bis  connection  at  Barber's  Junc- 
tion he  could  go  by  Greensboro  on  the  same 
ticket;  that  he  tendered  to  the  conductor  bis 
mileage  book,  and  asked  him  to  take  out  the 
additional  miles,  which  he  refused  to  do; 
that  he  requested  the  conductor  to  permit 
him  to  go  back  to  the  office  at  Barber's  Junc- 
tion and  have  mileage  taken  for  the  differ- 
ence In  the  two  routes,  or  that  he  permit 
him  to  have  the  extra  mileage  taken  by  the 
agent  at  Salisbury;  that  these  offers  were 
refused,  and  he  then  tendered  to  the  con- 
ductor his  whole  mileage  of  914  miles,  which 
was  refused;  that  the  conductor  thereupon 
ejected  the  plaintiff  from  his  train  on  ac- 
count of  his  refusal  to  pay  the  extra  fare  of 
05  cents.  There  was  evidence  on  the  part 
of  the  defendant  contradicting  the  evidence 
of  the  plaintiff.  The  defendant  objected  to 
the  evidence  offered  by  the  plaintiff,  tending 
to  prove  that  the  agent  at  Hickory  guarau- 
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teed  the  connection  at  Barber's  Junction,  In- 
sisting tbat  the  agent  had  no  authority  to 
make  such  a  contract,  and  that  the  contract, 
if  made,  was  invalid  because  a  discrimina- 
tion. The  jury  returned  the  following  ver- 
dict: 

"1.  Did  defendant's  ticket  agent  at  Hickory, 
N.  C.,  enter  into  a  contract  with  the  plaintiff 
in  behalf  of  the  defendant,  guaranteeing  a  con- 
nection at  Barber's  Junction  for  Winston-Sa- 
lem?   Answer:    Yes. 

"2.  Did  the  defendant  wrongfully  eject  plain- 
tiff from  the  train  at  Barber  as  alleged?  An- 
swer :    Yes. 

"3.  Did  the  defendant  assault  the  plaintiff 
by  pushing  him  from  the  steps  as  alleged  in 
the  complaint?    Answer:   No. 

"4.  What  damage,  if  any,  ia  plaintiff  entitled 
to  recover?    Answer:   $400." 

There  was  a  judgment  in  favor  of  the 
plaintiff,  and  the  defendant  appealed. 

S.  J.  Errin,  of  Morganton,  for  appellant. 
A.  A.  Whitener,  of  Hickory,  for  appellee. 

ALLEN,  J.  [1]  There  Is  authority  sus- 
taining the  contention  of  the  plaintiff  tbat 
an  agent  of  a  common  carrier,  authorized  to 
sell  tickets,  has  an  implied  authority  to 
guarantee  connection  (Foster  v.  Railroad 
[C.  C]  56  Fed.  435;  Hayes  t.  Railroad,  163 
Mich.  174,  128  N.  W.  217,  31  L.  R.  A.  [N.  S.] 
229),  and  also  authority  In  support  of  the 
position  of  the  defendant  that  a  contract  of 
this  character  Is  unlawful  because  it  does 
not  afford  equal  opportunities  and  advantag- 
es to  all  of  the  patrons  of  tbe  common  car- 
rier (Railroad  v.  Kirby,  225  U.  S.  155,  32 
Sup.  Ct.  648,  66  L.  Ed.  1033,  Ann.  Cias.  1914A, 
501) ;  but  it  is  not  necessary  for  us  to  pass 
upon  these  questions,  as  in  our  opinion  no 
error  was  committed  in  the  trial  of  the  sec- 
ond issue  and  tbe  jury  was  not  permitted  to 
consider  any  element  of  damage  under  the 
fonrth  issue,  which  the  plaintiff  would  not 
have  been  entitled  to  recover  on  account  pf 
being  wrongfully  ejected  from  the  train,  and 
the  findings  upon  these  two  Issues  are  suffi- 
cient to  support  the  judgment 

The  finding  upon  the  first  issue,  therefore, 
has  no  materiality,  except  as  it  may  tend  to 
show  that  the  Jury  acc^ted  the  plaintiff's 
version  of  the  occurrence  at  Hickory,  but 
this  sufficiently  appears  from  the  finding  up- 
on the  second  issue,  when  read  In  connec- 
tion ■with  the  charge. 

[2]  His  honor,  among  other  things,  charged 
tbe  Jury  upon  this  issue,  as  follows: 

"The  plaintiff  contends  that  he  made  inquiry 
of  Mr.  Miller  as  to  whether  the  passenger 
train  No.' 22  made  connection  at  Barber  Junc- 
tion with  the  train  running  from  Charlotte  by 
way  of  Barber  Junction  to  Winston-Salem,  and 
be  contends  that  in  this  inquiry  Mr.  Miller 
told  him  that  he  would  make  connection  at 
Barber  Junction ;  he  contends  and  alleges  that 
he  relied  upon  that  assurance  given  him  by 
Mr.  l^Iiller,  and  after  buying  a  mileage  book 
that  the  book  was  polled  from  Hickery  to  Win- 
ston, and  that  he  received  a  ticket  from  Hickory 
to  Winston-Salem  in  exchange  for  the  mileage 
that  he  pulled,  and  he  alleges  and  contends  that 
some  time  after  tJiat  Mr.  Miller  stated  to  him 
be  would  guarantee  he  would  make  connection 


at  Barber  Junction  on  this  train  No.  22,  and 
that,  relying  upon  this  assurance,  he  boarded 
train  No.  22  wnen  it  came  to  Hickory  and  be- 
came a  passenger  thereon;  and  be  contends 
that  when  the  train  readied  a  point  a  few  miles 
from  Barber  Junction,  the  agent  of  the  defend- 
ant, the  ticket  collector,  gave  him  information 
tbat  he  would  not  make  his  connection  at  Barber 
Junction  for  Winston,  and  tbat  he  would  be 
required  to  pay  the  sum  of  55  cents  in  cash 
in  order  to  continue  his  journey  by  way  of  Sal- 
isbury and  Greensboro  to  reach  Winston:  and 
he  contends  that  when  this  was  called  to  his 
attention  by  the  auditor  he  informed  him  of 
what  bad  happened  between  himself  and  Mr. 
Miller  at  Hickory,  and  tbat  after  his  talk  with 
the  conductor  and  the  ticket  collector  they 
still  insisted  he  would  have  to  pay  55  cents  in 
order  to  continue  bis  Journey.  He  contends 
also  that,  after  making  known  to  them  what 
had  occurred  between  himself  and  Mr.  Miller, 
and  after  they  made  demand  upon  him  that  he 
pay  65  cents  in  cash,  he  informed  tbe  auditor 
and  conductor,  one  or  both,  that  he  was  will- 
ing to  let  them  have  a  sufficient  number  of 
mfles  off  of  his  mileage  book  with  which  to 
make  the  sum  demanded  of  him,  to  wit,  55  cents. 
He  also  contends  that  in  bis  interview  he  of- 
fered to  let  his  book  be  pulled  to  Barber's  Junc- 
tion in  order  to  make  up  this  55  cents;  also 
that  he  made  an  offer  that  if  they  would  let 
him  ride  on  to  Salisbury,  his  mileage  book  might 
be  used  there  so  that  enough  could  be  pulled 
from  the  book  to  make  up  the  56  cents;  but  he 
says  these  offers  made  by  him  to  use  the  book 
and  take  the  mileage  off  of  it  Instead  of  cash 
were  refused  by  the  conductor  and  ticket  col- 
lector, and  he  insists  you  ought  to  find  from 
the  evidence  also  tbat,  under  these  circumstanc- 
es, when  he  got  to  Barber,  the  train  not  being 
there  for  him  to  go  on  the  short  route,  they 
should  not  have  put  him  off  the  train,  but  al- 
lowed him  to  go  on  under  the  drcnmstances  by 
way  of  Salisbury  and  Greensboro,  he  insisting 
that  if  there  was  not  actually  a  contract  be- 
tween himself  and  the  agent,  Mr.  Miller,  at 
Hickory,  except  as  was  understood  by  ix>th  him 
and  Miller,  nevertheless  he  was  misinformed 
and  misdirected,  and  the  conditions  at  Barber 
were  erroneously  represented  to  him  by  Mr. 
Miller,  and  therefore  that  he  should  not  have 
been  held  to  the  exact  terms  of  the  contract  as 
expressed  on  the  ticket  and  put  off  the  train. 
He,  therefore,  insists  that  he  was  wrongfully 
put  off  the  train  and  that  you  should  answer 
the  second  issue,  'Yes.' 

"If  the  plaintiff  has  satisfied  you  by  the^ 
greater  weight  of  the  evidence  that  his  conten-* 
tions  to  which  I  have  called  your  attentic»i 
are  true,  and  that  although  this  ticket  was  is- 
sued having  upon  it  the  terms  that  it  does,  it 
was  good  for  transportation  by  way  of  the  short 
route,  tbat  is  to  say,  by  way  of  Barber,  and 
if  you  further  find  tbat  he  was  actually  misled 
at  the  time  Mr.  Miller  issued  tbe  ticket  to  him 
by  the  erroneous  representation,  misdirection, 
or  mistake  of  Mr.  Miller  at  that  time,  that  is 
to  say,  tbe  time  he  boarded  tbe  train,  and  that 
thereby  he  was  caused  to  become  a  passenger 
on  the  train ;  and  if  you  further  find  tbat  the 
plaintiff  was  not  advised  or  informed  as  to  the 
connection  of  this  train  at  Barber  otherwise, 
or  could  not  have  been,  in  the  eierdse  of  rea- 
sonable care,  and  you  further  find  that  the 
plaintiff,  while  he  was  on  the  train  and  when 
tbe  extra  amount  of  66  cents  was  demanded 
of  him,  informed  the  conductor  and  the  collector, 
one  or  both,  of  what  had  occurred  between  him- 
self and  the  agent,  Mr.  Miller,  at  Hickory ;  and 
if  you  further  find  that  the  plaintiff  then,  un- 
der those  drcumstances,  after  making  that  ex- 
planation and  offering  to  pay  the  56  cents  extra 
from  his  mileage  book  by  the  pulling  of  cou- 
pons therefrom  at  Barber  or  at  Salisbury  or 
on  the  train,  and  yon  find  that  the  conductor 
would  not  allow  Urn  to  do  this— it  all  theae 
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facts  are  found  by  you  as  contended  by  the 
plaintiff,  and  by  the  greater  weight  of  the  evi- 
dence, then  the  court  instructs  you  that  the 
conductor  would  not  have  been  authorized,  as 
the  court  understands  the  law,  to  have  put 
hint  off  the  train." 

-  This  part  of  the  charge  Is  fully  supported 
by  Mace  v.  Railroad,  151  N.  O.  404,  66  S.  E. 
342,  24  L.  R.  A.  (N.  S.)  1178;  Harvey  v.  Rail- 
road, 153  N.  C.  567,  60  S.  E.  627;  Dorsett  v. 
Railroad,  156  N.  C.  439,  72  S.  E.  491;  Nor- 
man V.  Railroad,  161  N.  C.  330,  77  S.  B.  345, 
Ann.  Cas.  1914D,  917.  In  the  Mace  Case  the 
following  Instruction  to  the  Jury  was  ap- 
proved: 

"If  you  find  from  the  evidence  that  the  ticket 
that  has  been  introduced  in  evidence  is  a  copy 
of  the  tickets  which  were  issued  to  the  plaintiff 
and  contained  the  stipulation,  'via  the  short 
route  and  return  the  same  way,'  then  the  plain- 
tiffs would  be  bound  by  that,  and  they  would 
have  to  go  the  shortest  route  and  return  the 
same  way,  unless  the  agent  who  sold  them 
the  tickets  at  Rock  Hill  told  them  that  they 
were  good  by  way  of  Marion  as  well  as  by  way 
of  Statesville  and  Charlotte.  If  the  agent  told 
them  that,  and  the  plaintiffs  did  not  know  which 
was  the  shortest  route,  and  could  not,  by  rea- 
sonable diligence,  have  ascertained  that,  then 
they  bad  a  right  to  rely  npon  the  statement 
made  to  them  by  the  agent  at  Rock  Hill;  and 
if,  under  these  circumstanceSi  they  went  to 
Hickory,  and,  in  order  to  ascertain  whether 
they  could  go  on  the  train  to  Marion,  applied 
to  the  agent  at  Hickory,  and  he  confirmed  the 
statement  that  was  made  by  the  agent  at  Rock 
Hill  by  telling  them  that  they  could  go  back 
by  Marion,  then  they  had  a  right  to  rely  upon 
the  statement  of  the  two  agents  and  to  return 
by  way  of  Marion ;  and  if  they  were  ejected 
from  the  train  after  offering  that  ticket  and 
informing  the  conductor,  then  they  were  wrong- 
fully put  off  the  train,  and  the  defendant  would 
be  liable  in  actual  damages,  it  makes  no  dif- 
ference whether  the  ejectment  was  with  or 
without  rudeness,  with  malice  or  without,  or 
wainton  or  not  wanton" 

— and  the  facts  here  are  stronger  in  behaU 
of  the  plaintiff  because,  after  relying  upon 
the  statements  of  the  agent,  he  tendered  his 
mileage  book  and  asked  the  conductor  to 
take  out  the  extra  mileage,  which  was  not 
'  done  in  the  Mace  Case.  In  the  Harvey  Case, 
Justice  Hoke,  speaking  for  the  court,  says: 

"It  follows  that  where  by  the  wrong  and 
fault  of  the  company,  a  lawfiQ  holder  of  a  mile- 
age book  is  prevented  from  making  the  exchange 
required,  such  holder  is  relieved  of  the  condi- 
tions, and  his  book  becomes  a  complete  contract 
of  carriage,  unaffected  by  the  restrictions  re- 
ferred to." 

And  In  the  Norman  Case,  the  court,  com- 
menting upon  the  cases  previously  decided, 
says: 

"The  principle  upon  which  Mace  t.  Railroad, 
151  N.  C.  404  [66  S.  E.  342,  24  L.  R.  A.  (N. 
S.)  U78],  Harvey  v.  Railroad,  153  N.  O.  567 
[69  S.  E.  627],  and  Dorsett  v.  Railroad,  150 
N.  C.  439  [72  S.  E.  491L  were  decided  is  the 
same,  as  in  each  the  railroad  was  held  liable 
in  damages  for  expelling  a  passenger,  brought 
about  by  the  mistake  of  the  agent,  although  the 
conductor  was  obeying  a  rule  of  the  company." 

[8]  If,  therefore,  proper  Instructions  were 
given  to  the  Jury  upon  the  second  issue,  and 
there  is  no  reason  for  disturbing  the  finding 
upon  that  issue,  and  if  the  answer  to  that 


Issue  alone  is  suffldent  to  Justify  the  assess- 
ment of  damages,  we  are  not  called  upon  to 
decide  the  interesting  questions  discussed  in 
the  brief  of  the  appellant,  unless  some  ele- 
ment of  damage  was  considered  by  the  Jury 
which  was  only  applicable  to  the  first  issue, 
and  when  we  turn  to  the  charge  upon  dam- 
ages, we  find  that  the  only  matters  which 
the  Jury  was  permitted  to  consider  was  loss 
of  time,  an  extra  hotel  bill,  and  humiliation, 
all  of  which  ought  to  have  been  taken  into 
consideration  by  the  Jury  if  the. first  issue 
had  not  been  presented  or  considered. 

[4]  There  are  three  exceptions  taken  by  the 
defendant  to  parts  of  the  argument  before 
the  Jury,  but  none  of  them  can  be  sustained 
because  it  appears  from  the  statement  of 
the  case  that  as  soon  as  objection  was  made, 
his  honor  stopped  the  argument  and  with- 
drew the  matter  from  the  consideration  of 
the  Jury  in  terms  that  could  not  be  misunder- 
stood. 

We  find  no  error. 
.   No  error. 

"  069  N.  0.  215) 

WILLIAMSON  V.  JEROME  et  al.    (No.  487.) 

(Supreme  Court  of  North  Carolina.     May  19, 
1915.) 

1.  judgueitt   ^s»930— fobeiqh   judomnt— 
Defenses— "E'kaud." 

While  an  action  on  a  foreign  judgment  may 
be  defended  on  the  ground  of  fraud  in  procuring 
it,  the  "fraud"  must  be  such  as  prevented  the 
defendant  from  having  an  adversary  trial  of  the 
issues  so  that  it  would  authorize  the  vacation 
of  the  judgment  by  the  courts  of  the  same  state, 
not  merely  fraud  in  the  cause  of  action  whidi 
could  4ave  been  interposed  as  a  defense  to  the 
action  in  which  the  judgment  was  rendered. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  i  1760;   Dec.  Dig.  ®=>930. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Fraud.] 

2.  Judgment    ©=9930— Fokeiok    JUDaiiKin>- 
Defenses— Fbacd. 

Where  a  suit  Was  brought  against  a  bank 
and  several  individuals  in  a  foreign  state,  and 
property  of  the  bank  was  attached,  but  not  any 
property  of  the  individual  defendants,  and  all 
of  the  defendants  appeared  and  answered,  and 
thereafter  the  action  against  the  bank  was  dis- 
missed, and  the  attachment  dissolved,  the  mere 
fact  that  the  bank  was  joined  as  a  party,  there 
being  circumstances  which  would  lead  plaintiS 
to  believe  that  he  had  a  cause  of  potion  against 
it,  does  not  show  fraud  which  defeats  a  recovery 
on  the  foreign  Judgment  against  the  individual 
defendants. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1760;   Dec.  Dig.  «=9930.] 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty; Adams,  Judge. 

Action  by  William  A.  Williamson  against 
Thomas  J.  Jerome  and  others.  Judgment 
for  the  plaintiff,  and  defendants  appeal  Af- 
firmed. 

This  is  a  cItU  action,  tried  npon  these  is- 
sues: 

"(1)  Was  the  judgment  sued  on  in  this  case 
procured  by  the  fraud  of  the  plaintiff,  as  alleged 
in  the  answer?     Answer:  No. 

"(2)  In  what  amount,  if  any,  are  the  defend- 
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ants  -T.  J.  Jerome.  T.  H.  Vanderford,  William 
P.  Snider,  and  Tola  D.  Maneas  indebted  to  the 

filaintiff?       Answer:  $5,692.03,     with     interest 
rom    November   28,    1913,   and   $101.40,    with 
interest  from  the  27th  day  of  March,  1914. 

"(3)  In  what  amount,  it  any,  is  the  defendant 
Moses  Li.  Jackson  indebted  to  the  plaintiff?  An- 
swer: $5,692.93,  with  interest  from  November 
28.  1913,  and  $101.40,  with  interest  from  the 
27th  day  of  March,  1914  (by  consent  of  defend- 
ant Jackson)." 

From  the  Judgment  rendered,  the  defend- 
ants appeal. 

A.  H.  Price,  of  Salisbury,  W.  P.  Bynum,  of 
Greensboro,  and  T.  H.  Calvert,  of  Raleigh, 
for  appellants.  John  S.  Henderson,  of  Salis- 
bury, for  appellee. 

BROWN,  J.  This  Is  an  action  brought  to 
recover  upon  a  Judgment  obtained  by  the 
plaintiff  against  the  defendants  Jerome,  Van- 
derford, Snider,  and  Manesa  In  the  Supreme 
Court  of  the  state  of  New  York,  in  New  York 
county.  Defendants  pleaded  that  said  New 
York  Judgment  had  been  procured  by  fraud. 
Defendant  Jackson  was.  not  sued  in  the  ac- 
tion in  New  York,  but  by  his  own  request  be- 
came a  party  to  this  action,  and.  Judgment 
rendered  against  him  in  the  court  below ;  he 
admitting  that  his  liability  was  the  same  as 
the  other  defendants. 

The  Wachovia  Bank  &  Trust  Company,  a 
North  Carolina  corporation,  was  made  a  par- 
ty to  this  action  in  the  New  York  court,  and 
attachment  proceedings  were  sued  out  In  said 
action  against  all  the  New  York  defendants, 
but  no  property  of  the  Indlvidnal  defendants 
was  found  or  attached,  and  no  property  of 
the  bank' was  attached  as  that  of  the  indlvid- 
nal defendants.  Upon  the  trial  In  the  New 
York  court,  a  separate  answer  having  been 
Interposed  by  the  bank,  the  action  was  dis- 
missed as  against  the  bank. 

The  action  in  the  New  York  court  was 
brought  to  recover  the  value  of  services  by 
way  of  commissions  which  the  plaintiff 
claimed  that  the  defendants  owed  him  for 
procuring  a  purchaser  for  certain  stocks 
and  bonds  of  the  Salisbury  &  Spencer  Rail- 
way Company.  The  complaint  alleged  the 
employment  of  the  plaintiff  and  that  he  pro- 
cured as  a  purchaser  W.  N.  Color  &  Co., 
and  that  the  agreed  value  of  the  services 
was  $5,000,  and  that  the  plaintiff  had  not 
been  paid.  The  defendants  answered,  admit- 
ting that  the  plaintiff  had  not  been  paid,  but 
denied  the  employment,  as  well  as  the  value 
of  the  alleged  services.  The  case  was  tried 
in  November,  1913,  in  the  Supreme  Court, 
Trial  Term,  In  the  city  of  New  York.  The 
defendants  were  present  In  person,  as  well  as 
by  attorney,  and  the  cause  was  teied  before 
a  Jury.  Some  of  the  defendants  testiQed  on 
the  witness  stand.  The  presiding  Justice  de- 
livered his  charge  to  the  Jury,  and  a  verdict 
was  rendered  for  the  plaintiff.  The  defend- 
ants appealed  the  case  to  the  Appellate  Divi- 
sion of  the  Supreme  Court  of  New  York,  and 
Judgment  was  affirmed. 

The  plalntlfl  having  brought  his  actton  In 


the  superior  court  of  Rowan  county  to  re- 
cover on  the  New  York  Judgment,  the  defend- 
ants set  up  a  plea  of  fraud,  and  alleged,  in 
substance,  that  the  plaintiff.  In  order  to  se- 
cure Jurisdiction  of  the  defendants  in  New 
York,  as  the  defendants  allege,  made  the 
Wadiovla  Bank  &  Trust  Company  of  Wins- 
ton, N.  C,  a  party  to  the  action  In  New  York, 
and  attached  large  sums  of  money  In  the 
banks  of  New  York  belonging  to  the  said  Wa- 
chovia Bank  &  Trust  Company,  and  falsely 
and  fraudulently  alleged  in  his  complaint  and 
affidavit  of  attachment  that  the  said  bank 
was  a  party  to  the  contract  by  which  the 
plaintiff  was  employed  to  sell  said  stocks  and 
bonds.  The  defendants  also  alle^  that  the 
plaintiff,  in  order  to  force  them  to  enter  an 
appearance  in  said  action  in  New  York,  which 
they  did,  and  in  order  to  secure  Jurisdiction 
of  the  defendants  in  that  action,  including 
the  said  bank,  falsely  and  fraudulently  al- 
leged that  the  said  bank  was  a  party  to  his 
contract  of  employment, -and  that  the  money 
attached  belonged  to  the  defendants  In  that 
action,  including  these  defendants.  There 
was  no  other  evidence  of  fraud  offered.  His 
honor  instructed  the  Jury  that  if  they  be- 
lieved the  evidence  to  answer  the  first  issue, 
"No."  The  correctness  of  this  ruling  is  the 
principal  assignment  of  error. 

[1]  We  agree  with  his  honor  that  there  ia 
no  evidence  whatever  of  fraud  practiced  by 
the  plaintiff  in  procuring  a  Judgment  against 
the  defendants  in  the  New  York  court  The 
fraud  for  which  a  Judgment  may  be  enjoined 
in  another  state  must  consist  in  the  procur- 
ing of  such  Judgment  The  courts  of  this 
state  will  not  vacate  or  enjoin  a  Judgment 
merely  based  upon  a  cause  of  action,  which 
may  be  vitiated  by  fraud,  for  this  is  a  valid 
defense  whldi  may  be  interposed  at  the  trial ; 
and,  imless  its  interposition  Is  prevented  by 
the  fraud  of  the  adversary,  it  cannot  be  as- 
serted against  a  Judgment  either  foreign  or 
domestic.  Black  on  Judgments,  |  919,  and 
cases  there  cited. 

It  has  been  held  tn  this  state  that  in  an 
action  in  the  courts  of  this  state  on  a  Judg- 
ment rendered  In  a  sister  state  it  Is  open  to 
the  defendant  to  allege  and  prove  fraud  in 
the  procurement  of  the  Judgment  and  the 
term  "fraud"  In  this  connection  Includes  aU 
such  circumstances  of  fraud  or  imposition  in 
procuring  the  Judgment  as  wotild  Induce  and 
authorize  the  courts  of  the  original  forum  to 
interfere  to  prevent  the  enforcement  of  an 
unconscionable  recovery.  Mottu  v.  Davis,  161 
N.  O.  237,  65  S.  E.  969. 

Again,  it  is  said  in  the  same  case,  153  N. 
C.  160,  69  S.  B.  63: 

"The  fraud  which  warrants  equity  in  inter- 
fering with  such  a  solemn  thing  as  a  judgment 
must  be  such  as  Is  practiced  in  obtaining  the 
judgment,  and  which  prevents  the  losing  party 
from  having  an  adversary  trial  of  the  issue." 

[2]  The  fact  that  the  plaintiff  saw  fit  to 
sue  the  bank  and  trust  company,  along  with 
these  defendants,  in  the  New  York  "court,  is 
no  evidence  of  a  fraudulent  purpose  to  decoy 
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the  defendants  to  that  Jurisdiction.  The 
plaintiff  doubtless  thought  he  had  a  good 
cause  of  action  against  the  bank  and  trust 
company.  The  plaintiff  claimed  that  the 
whole  amount  of  the  purchase  price  for  the 
stocks  and  bonds  of  the  railway  company 
paid  by  Goler  &  Co.  was  received  by  the 
bank,  and  that  in  this  transaction  the  defend- 
ant Snider  and  the  cashier  of  the  bank  acted 
for  the  bank. 

The  plaintiff  claimed  that  at  every  stage 
the  bank  was  sanctioning  the  employment  of 
the  plaintiff.  We  fail  to  see  how  the  pres- 
ence or  absence  of  the  individual  defendants 
In  any  way  affected  the  action  against  the 
bank.  There  was  no  correspondence  between 
the  plaintiff  and  the  defendants  In  evidence 
by  which  .the  defendants  were  decoyed  to 
New  York  for  the  purpose  of  having  service 
made  upon  them.  It  was  the  bank's  duty  to 
defend  its  own  case,  and,  if  the  defendants 
went  to  New  York  for  the  purpose  of  defend- 
ing the  action,  it  was  their  own  voluntary 
act  The  fact  that  the  bank  succeeded  in 
having  the  attachment  set  aside  as  to  its 
funds  is  no  evidence  of  any  fraud  in  procur- 
ing the  Judgment  against  the  Individual  de- 
fendants. Where  a  suit  is  brought  against 
a  nonresident  defendant,  and  the  service  of 
process  Is  by  publication,  if  he  voluntarily 
appears  and  defends  the  aetiOD,.the  court  ac- 
quires complete  jurisdiction  of  his  person, 
and  the  Judgment  is  valid  and  binding  alike 
in  the  state  where  rendered,  in  the  domicile 
of  the  defendant,  and  in  all  other  courts. 
Black  on  Judgments,  g  908. 

In  order  to  constitute  a  fraudulent  pro- 
curement of  the  defendant  for  the  purpose  of 
service,  there  must  be  actual  fraud  or  trick 
upon  the  defendant;  a  mere  request  to  him 
to  go  to  another  state  and  defend  a  suit  in 
attachment  actually  pending  there  is  not  a 
fraudulent  device.  Black  on  Judgments,  i 
909.  See,  also,  Durlnger  v.  Aioschino,  93  Ind. 
495. 

These  defendants  were  not  required  to  ap- 
pear and  defend  the  action  In  the  New  York 
court  No  property  of  these  individuals  had 
been  attached ;  for  none  bad  been  found. 
There  was  no  issue  raised  in  respect  to  the 
ownership  of  any  property  claimed  by  these 
defendants.  The  property  attached  belonged 
solely  to  the  bank,  and  It  was  the  bank's  duty 
to  defend  its  rights.  If  these  defendants 
rushed  to  Its  rescue,  it  was  their  voluntary 
act. 

There  Is  nothing  In  the  evidence  which 
tends  to  prove  that  the  defendants  were  de- 
nied any  opportunity  to  make  good  such  de- 
fenses as  they  bad.  The  record  of  the  trial, 
together  with  all  the  evidence  taken  in  the 
New  York  court,  is  set  out,  together  with  the 
charge  of  the  presiding  Judge,  and  the  entire 
record  shows  that  these  defendants  present- 
ed every  possible  defense,  and  that  the  Judg- 
ment against  them  was  affirmed  by  the  appel- 
late triliunal. 


We  agree  with  his  honor  that  there  Is  no 
evidence  of  fraud  to  support  the  plea  wliicb 
the  defendants  have  interposed. 

The  judgment  of  the  superior  court  ia  af- 
firmed. 

'=^='  (169  N.  C.  877) 

STATE  v.  LYERI-Y.    (No.  466.) 

(Supreme  Court  of  North  Carolina.     B(ay  19, 
1915.) 

LaBCENT    ®=>71 — iNSTBfUCTIONS— IWTBNT. 

Where,  on  a  trial  for  larceny  of  a  $50  biH, 
prosecutor  testified  that  he  went  to  accused's 
store  and  told  him  that  he  had  the  bill ;  that 
accused  asked  to  see  it;  that  prosecutor  shov- 
ed it  to  him;  that  he  took  it  and  went  to  the 
back  part  of  the  store  and  stayed  a  while,  and 
gave  to  prosecutor  a  $2  bill;  that  prosecutor 
did  not  thea  notice  It,  and  left  the  store,  and 
a  few  minutes  later  discovered  that  bis  $30 
bill  was  missing,  and  that  he  returned  to  the 
store  and  found  that  accused  had  left — an  in- 
struction that  if  the  jury  found  that  accused 
obtained  possession  of  the  $50  bill  under  the 
circumstances  proved  by  prosecutor,  with  a 
felonious  intent  permanently  to  deprive  prosecu- 
tor of  the  money  and  to  convert  it  to  his  own 
use,  and  in  pursuance  thereof  obtained  posses- 
sion and  converted  it  to  liis  own  use,  he  was 
guilty  was  not  erroneous. 

[EM.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  i§  191-194 ;    Dec.  Dig.  <S=71.] 

Appeal  from  Superior  Court,  Bowan  Coun- 
ty;   Adams,  Judge. 

Tobe  Lyerly  was  convicted  of  larceny,  and 
he  appeals.    Affirmed. 

A.  H.  Price,  of  Salisbury,  Thos.  H.  Vander- 
ford,  Jr.,  and  Wm.  C.  Coughenoar,  Jr.,  of 
Salisbury,  for  appellant  Attorney  General 
Bickett  and  Assistant  Attorney  General  Cal- 
vert, for  the  State. 

BBOWN,  J.  The  prosecuting  witness 
Pethel  testified: 

"I  am  a  fireman  on  the  Southern  Railroad, 
and  on  the  20th  day  of  June  was  paid  off.  I 
had  a  new  $50  bill,  and  I  went  to  the  defend- 
ant's store  at  night  and  told  him  I  had  a  'pret- 
ty.' He  asked  to  see  it  I  showed  it  to  him. 
He  took  it  and  went  to  the  back  part  of  the 
store  and  stayed  a  while.  I  called  to  him  to 
return  my  money.  After  a  while  he  came  back 
and  gave  me  a  $2  bill.  I  did  not  know  it  at  the 
time.  I  found  it  out  after  I  left  the  store. 
I  had  a  $50  bill,  two  $20  bills,  and  some  $1 
bills  in  my  purse  when  I  went  to  defendant's 
store.  Did  not  have  any  $2  bills.  The  defend- 
ant kept  the  $50  bill  two  or  three  minutes  be- 
fore he  came  back  to  me  from  the  rear  of  the 
store.  He  then  gave  me  a  $2  bill,  as  I  after- 
wards found  out  He  kept  the  $50  bilL  I 
have  never  seen  it  since.  He  never  returned 
it  to  me." 

He  further  testified  that  he  then  left  the 
defendant's  store,  and  a  few  minutes  later 
had  occasion  to  look  into  Ms  pocketbook  and 
discovered  that  his  $50  bill  was  missing,  and 
that  he  had  a  $2  bill  In  the  place  of  the  $50 
bill.  He  immediately  returned  to  the  store 
and  found  that  the  defendant  bad  left  The 
witness  had  not  been  gone  more  than  10 
minutes  from  the  time  that  defendant  took 
his  bill  until  witness  missed  it  and  returned. 

The  defendant  testified  that  Pethel  carue 
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to  bis  store  and  took  ont  a  $50  bill,  and  tbat 
witness  looked  at  it  In  the  presence  of  sey- 
eral  others  and  gave  It  back  to  Pethel.  He 
did  not  go  to  the  rear  of  the  store  and  did 
not  give  Pethel  $2. 

Another  witness  for  the  defendant  testi- 
fied tbat  the  defendant  did  not  go  to  the  back 
of  the  store,  and  did  not  leave  the  place 
where  the  bill  was  handed  to  him  by  the 
prosecuting  witness. 

The  only  assignment  of  error  is  to  the 
part  of  the  charge  of  the  court,  which  ap- 
pears on  page  8  of  the  record,  and  In  which 
the  court  instructed  the  jury  that  If  they 
should  And  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  defendant  obtained 
possession  of  the  $50  bill,  under  the  cir- 
cumstances testified  to  by  the  prosecuting 
witness,  with  "an  existing  felonious  Intent 
permanently  to  deprive  the  prosecutor  of  his 
ownership  in  the  money  and  to  convert  It  to 
his  own  use,  and  In  pursuance  of  such  intent 
and  in  the  execution  of  such  design"  did  as 
testified  to  by  the  prosecuting  witness,  they 
should  return  a  verdict  of  guilty  of  larceny, 
as  charged.  The  charge  of  his  honor  Is  sup- 
ported by  the  precedents.  There  is  no  pre- 
tense that  the  prosecutor  loaned  this  money 
to  the  defendant.  The  case  Is  properly  made 
to  turn  upon  the  theory  that  the  defend- 
ant was  guilty  of  a  trick  or  device  in  gain- 
ing possession  of  the  $50,  with  a  present 
felonious  purpose  to  deprive  the  owner  of  his 
money  and  to  convert  it  to  the  defendant's 
own  use.  A  very  instructive  opinion  in  line 
with  this  case  is  State  v.  Bryant,  74  N.  O. 
124.  See,  also.  State  v.  Scott,  64  N.  O.  686 ; 
State  V.  McRae,  111  N.  C.  665,  16  S.  B.  173; 
State  v.  Henderson,  66  N.  C.  627. 

No  error. 

(169  N.  C.  224) 

8HUF0RD  V.  BRADY.     (No.  618.) 

(Supreme  Court  of  North  Carolina.     May  14, 
1915.) 

1.  WnXS   €=»489— CONSTBUCTION. 

The  intent  of  the  testator,  gathered  from 
the  entire  instrument,  should  be  given  effect  in 
construing  a  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Ctsat. 
Dig.  §§  952,  955,  957 ;    Dec  Dig.  <S=»439.] 

2.  Wills      «=»634— Constbtjction— Inteebst 
Dxvissn. 

Where  a  testator  devised  land  to  his  son. 
with  directions  that,  in  case  of  the  son's  death 
without  wife  or  children  before  21,  it  should 
pass  to  named  individuals,  but  made  different 
disposition  in  case  of  the  son's  death  after 
reaching  his  majority  and  marrying,  the  rights 
of  the  contingent  remaindermen  were  defeated 
by  the  son's  attaining  his  majority  and  marry- 
ing. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  1488-1510;   Dec.  Dig.  €=s>634.] 

3.  EsTOPPix  ©SS27— By  Deed. 

Where  all  of  those  persons  in  being  who 
might  take  under  a  will  united  in  a  convey- 
ance, snch  conveyance  operated  as  an  estoppel 
to  them  and  those  claiming  under  them. 

[E^.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  SS  63-67;    Dec.  Dig.  €=s>27.] 


4.  Evidence  €=>58— Pbesumptionb. 

The  law  presumes  that  children  may  be 
born  to  the  married  couple  as  long  as  the  rela- 
tion exists. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §  80;  Dec.  Dig.  <8=»58.] 

5.  Wills  <S=s3634  —  Constbuotion  —  Irtebebt 
Devised. 

Where  a  testator  devised  land  to  his  son, 
with  directions  that,  should  the  son  reach  ma- 
turity, marry,  and  have  children,  the  property 
should  at  his  death  go  to  the  oldest  child  hving, 
and  tbat  should  the  son,  having  married,  die 
childless,  it  should  pass  to  his  wife,  the  wife 
took  a  remainder  in  fee  defensible  upon  the 
birth  of  children  of  the  marriage  ;  hence,  though 
no  children  had  been  bom  to  them,  the  husband 
and  wife  could  not  pass  good  title. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  §g  1438-1510;   Dec.  Dig.  «=>634.] 

Appeal  from  Superior  Court,  Catawba 
County;   Harding,  Judge. 

Controversy  without  action  between  A.  L. 
Shuford  and  C.  D.  Brady.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

Councill  &  Yount,  of  Hickory,  for  appellant 


BROWN,  J.  The  following  are  substantial- 
ly the  facts  set  out  in  the  case  agreed: 

The  plaintiff  contracted  to  sell  and  convey 
to  the  defendant  a  bouse  and  lot  in  the  town 
of  Conover,  and  tendered  the  defendant  a 
deed  therefor,  properly  executed,  but  the  de- 
fendant declined  to  accept  the  same,  contend- 
ing that  the  plalntifT  could  not  convey  a  good 
and  Indefeasible  title  to  the  property.  The 
plaintiff  derives  bis  title  to  the  property 
through  the  will  of  one  John  Q.  Seats,  and 
this  controversy  binges  upon  the  construction 
of  that  will  and  arose  ont  of  the  investigation 
of  the  title  to  this  lot  of  land. 

The  material  parts  of  the  said  will  are  as 
foUows: 

"Now  first  I  give  my  son  Alexander  Hamil- 
ton all  real  estate  that  I  may  have  at  the  time 
of  my  death,  except  what  is  otherwise  directed 
in  this  my  last  will,  and  direct  my  executor  in 
the  following  manner:  All  money  that  may  be 
due  my  estate  win  go  to  pay  my  debts,  but 
should  that  not  be  enough,  take  of  the  rents, 
as  I  direct  my  executor  to  rent  all  property 
tbat  will  make  anything,  to  pay  the  debts.  Aft- 
er the  debts  are  all  paid,  my  executor  or  guard- 
ian for  my  child  Alexander  Hamilton  shall  con- 
tinue to  rent  all  the  property  that  I  leave  to 
my  son  A.  Hamilton  and  will  use  the  same  for 
keeping  up  the  property,  such  as  painting,  roof- 
ing, etc.  This  is  to  be  done  until  my  son  is  of 
proper  age  to  take  charge  of  the  property  I 
leave  him. 

"Now,  further,  this  is  my  will,  should  it  be 
so  that  my  son  die  before  he  is  twenty-one  (21) 
years  old,  and  leaving  no  wife  or  child,  then 
this  real  estate  shall  go  to  Alice  I^ee  Burkett  and 
her  heirs,  but  should  Alice  Lee  Burlsett  not  be 
living  at  that  time,  this  real  property  shall  go 
to  my  wife,  Fannie  E.,  and  she  may  dispose  of 
it  as  she  pleases  at  her  death. 

"But  further,  as  regards  my  son,  should  he 
live  and  marry  and  have  children,  at  his  death 
this  real  property  shall  go  to  his  oldest  child 
living.  But  should  my  son  die  leaving  no  chil- 
dren, but  a  wife,  she  shall  come  in  full  posses- 
sion of  this  real  property,  and  shall  do  with  it 
as  she  pleases  at  her  death." 
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It  is  further  stated: 

"That  Alexander  Hamilton  Seats  is  now  87 
years  of  age  and  has  been  married  for  about 
ten  years,  but  no  children  have  been  bom  to 
them,  and  the  probability  is  that  there  will  be 
none,  and  Mrs.  Fannie  Allen,  formerly  Mrs. 
Fannie  Seats,  is  again  a  widow,  and  Alice  Lee 
Burkett  is  an  anmarried  adult  woman,  and  all 
of  said  parties  are  still  living,  and  on  the  6th 
day  of  October,  1905,  all  of  said  parties  joined 
in  the  execution  of  a  warranty  deed  for  the 
land  devised  under  the  last  will  and  testament 
of  the  said  John  Q.  Seats  to  Henry  Wagner 
and  Raymond  Miller,  which  said  deed  is  a  link 
In  the  plaintiff's  chain  of  title,  and  the  land  in 
controversy  is  a  portion  of  the  land  devised  by 
the  last  will  and  testament  of  the  said  John  Q. 
Seats  and  a  portion  of  the  land  conveyed  by 
the  devisees  in  the  deed  above  referred  to." 

His  honor  was  of  the  opinion  that,  upon 
the  facts  agreed,  the  plaintiff  could  not  con- 
vey a  good  and  indefeasible  title  to  the  prop- 
erty described  In  the  pleading  and  render 
Judgment  against  the  plaintiff  for  the  costs. 
In  this  Judgment  we  concur. 

[1]  It  is  true  that,  in  the  first  paragraph 
of  his  will,  the  testator  uses  language  which 
would  confer  upon  his  son  Alexander  a  fee- 
simple  estate  to  the  property  devised,  but  It 
Is  weU  settled  that  the  intent  of  the  testator 
is  the  object  to  be  sought  In  construing  a 
will,  and  this  Intent  must  be  gathered  from 
a  consideration  and  examination  of  the  entire 
Instrument  McCallum  v.  McCallum,  167  N. 
0.  810,  83  8.  E.  250.  This  cardinal  principle 
in  the  construction  of  wills,  so  as  to  effectu- 
ate the  plainly  expressed  intention  of  the  tes- 
tator, has  been  largely  extended  to  the  con- 
struction of  deeds,  as  welL  Triplett  v.  Wll- 
Uams,  149  N.  C.  394,  63  S.  E.  79,  24  L.  R.  A. 
(N.  8.)  614. 

[2]  In  the  consideration  of  this  deed,  the 
Interests  of  Alice  Lee  Burkett  and  the  widow 
of  the  testator,  Fannie  E.  Seats,  have  been 
eliminated  by  the  fact  that  the  son  Alexander 
did  not  die  before  attaining  the  age  of  21 
years  old,  leaving  no  wife  nor  cliild. 

[8]  The  deed  which  has  been  tendered  in 
this  case  would  undoubtedly  operate  as  a 
grant  of  wliatever  interest  the  grantors  in  the 
deed  have,  and  it  would  operate  as  an  estop- 
pel upon  all  those  claiming  directly  under 
them. 

[4,  S]  But  there  is  a  provision  In  this  will 
which  reads  as  follows: 

"But,  further,  as  regards  my  son,  should  he 
live  and  marry  and  have  children,  at  his  death 
this  real  property  shall  go  to  his  oldest  child 
living.  But  should  my  son  die,  leaving  no  chil- 
dren, hot  a  wife,  she  shall  come  into  full  posses- 
sion of  this  real  property,  and  shall  do  with  it 
as  she  pleases  at  her  death." 

It  is  manifest  that  the  testator  did  not  in- 
tend, by  the  language  in  the  first  paragraph 
of  his  will,  to  give  to  his  son  Alexander  a  fee- 
simple  estate  In  the  property  devised,  al- 
though the  words  used,  standing  alone,  are 
sufiiclent  for  that  purpose.  By  the  later  par- 
agraph of  the  wiU,  the  testator  has  limited 
the  interest  of  bis  son  to  an  estate  for  life. 
The  limitation  over  to  the  son's  wife,  who  is 
now  living,  constitutes  a  remainder  in  fee. 


defeasible  upon  the  birth  of  children  from  the 
marriage. 

It  is  true,  according  to  the  facts  agreed, 
that  no  chUdrai  have  been  bom  to  the  couple, 
and  it  is  stated  ttiat  there  is  no  probablUty 
that  any  will  be  horn.  This  is  a  prophecy 
which  the  law  values  but  little.  The  law 
presumes  that  children  may  be  bom  to  a  mar- 
ried couple  as  long  as  that  relaticHt  continues 
to  exist,  it  matters  not  how  old  either  or  both 
may  be.  In  case  children  are  bom,  then  the 
estate  Is  devised  to  the  oldest  child  living  at 
the  time  of  Alexander  Seats'  death.  Dpoa 
such  contingency  hai^>ening,  the  contingent 
remainder  in  fee  to  the  wife  would  not  vest 
Hauser  v.  Craft,  134  N.  O.  320,  46  S.  BL  756; 
Whitfield  V.  Garris,  134  N.  O.  25,  45  S.  E.  904. 
It  is  thus  made  plain  that  the  oldest  cliild  of 
Alexander  Seats  and  tils  wife  will  not  take 
through  them  as  heirs  at  law,  but  will  take, 
if  at  all,  as  a  devisee  of  the  testator,  John 
Q.  Seats.  Therefore  the  deed  executed  by 
Alexander  Seats  and  his  wife  would  not  es- 
top such  child,  if  bora,  from  asserting  title  to 
the  land  after  its  father's  death. 

The  cases  dted  by  the  learned  connsel  for 
the  plahitifT  (CSieek  v.  Walker,  138  N.  C.  440, 
50  S.  El  863,  and  Sessoma  v.  Sessmns,  144  N. 
C  121,  66  S.  E.  687)  are  quite  different  from 
the  language  used  in  the  instrument  con- 
strued in  the  case  under  consideration,  and 
are  no  authority  for  the  contention  that  Al- 
exander Seats  acquired  a  fee-simple  estate 
under  the  terms  of  his  father's  will. 

Upon  the  whole  record,  we  are  of  opinion 
that  the  plaintiff  cannot  make  a  good  and  in- 
defeasible title  to  the  property  contracted  to 
be  sold  to  the  defendant 

The  Judgment  of  the  superior  court  is  af- 
firmed. 

(1S9  N.  C.  186) 

HARDISTER  v.  RICHARDSON.    (No.  479.) 

(Supreme  Court  of  North  Carolina.    May  19, 
1916.) 

1.  Mastkb  and  Sebvant  <^3>286— Irjtjst  to 
Sebvaniv- Pebuissivs  TJbeb  or  Skip — Sar- 

nCIENCY    OF   EVIDXI7CE. 

In  an  action  against  a  mine  operator  for 
death  of  an  employ^  thrown  down  the  abaft  when 
a  "skip"  in  which  he  was  riding  to  the  surface 
turned  over,  evidence  held  sufficient  to  go  to  the 
jury  on  the  point  of  permissive  user  of  such 
skip. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ||  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  104ft-105O; 
Dec.  Dig.  cS=»286.] 

2.  Evidence  «=>317— Heabsat. 

In  an  action  against  the  operator  of  a 
mine  for  death  of  an  employ^  thrown  down  the 
shaft  upon  the  overturning  of  a  "skip"  in  which 
be  was  ridin«  to  the  surface,  testimony  of  a 
witness  as  to  what  another  witness  told  him 
with  reference  to  riding  on  such  skip  was  inad- 
missible as  hearsay,  it  not  being  offered  to  con- 
tradict the  one  making  the  statement  who  bad 
not  been  examined  and  who  was  not  asked 
nhont  the  matter  on  his  subsequent  examina- 
tion. 

[Ed.  Note.— For  other  cases,,  see  Evidence, 
Cent  Dig.  f{  1174-1192;   Dec  Dig.  «b»317.1 
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8.  Masteb  and  Sbbvaitt  «=9278— Injubiss 
TO  Sbbvant— SAraxy  o»  Skip— StJFnoiKN- 
OT  or  Evidence. 

In  an  action  against  a  mine  operator  for 
death  of  an  employ^  thrown  down  the  shaft 
when  the  "skip"  in  wliich  he  was  riding  to  the 
snrface  turned  over,  evidence  held  sufScient  to 
warrant  a  finding  that  such  alcip  could  have 
been  made  reasonably  safe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |8  954,  956-958,  960-969, 
971,  972,  977;   Dee.  Dig.  ®=>278.] 

4.  Masteb  and  Sebvant  i8='293— Injtjbies 
TO  Sebvakt— Ikstbuctionb— Rbb  Ipsa  Lo- 

QT7ITUB. 

In  an  action  against  a  mine  operator  for 
death  of  an  employ^  killed  with  another  by  be- 
ing thrown  down  the  shaft  when  the  "skip"  or 
hoist  arrangement  on  which  he  was  riding  to 
the  surface  turned  over,  a  charge  of  the  court, 
permitting  the  jury  to  consider  the  concrete  ap- 
plication presented  by  the  case  of  the  doctrine 
of  res  ipsa  loquitur  as  a  circumstance  in  evi- 
dence tending  to  prove  negligence  was  proper. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  U48-1166,  U68-U60; 
Dec  Dig.  >8=>z93.] 

Appeal  from  Superior  Court,  Randolph 
County;  Adams,  Judge. 

Action  by  W.  E.  Hardister,  as  administra- 
tor, against  R.  P.  Richardson.  Judgment  for 
plaintiff,  and  defendant  appeals.    No  error. 

This  is  a  civil  action,  tried  upon  these  Is- 
sues: 

"1.  Was  the  death  of  the  plaintiff's  intestate 
caused  by  the  negligence  of  tlie  defendant  as 
alleged  in  the  complaint?    Answer:  Yes. 

"2.  Did  said  intestate,  by  his  own  negligence, 
contribute  to  the  injury  causing  bis  death?  An- 
swer: No. 

"3.  What  damages,  if  any,  is  plaintiff  entitled 
to  recover?    Answer:  $2,500.00." 

J.  A.  Spence,  of  Asbboro,  and  3.  M.  Brown 
&  Son,  of  Albemarle^  for  appellant  Hammer 
A  Kelly,  of  Ashbdro,  for  appellee. 

BROWN,  J^  There  are  three  assignments 
of  error:  (1)  Overruling  motion  to  nonsuit; 
(2)  excluding  evidence  of  witness  Jeff  Par- 
rlab;  @)  to  an  instruction  of  the  court  to 
the  Jury. 

1.  The  evidence,  taken  In  its  most  favor- 
able view  for  plaintiff,  tends  to  prove:  That 
for  some  time  prior  to  his  death,  plainttff's 
intestate  was  employed  by  defendant  to  work 
in  a  gold  mine  as  an  underground  hand. 
Tbat  the  shaft  of  the  mine  Iiad  been  sunk 
to  a  depth  of  250  feet  That  when  Intestate 
began- work  a  bucket  was  used  by  defendant 
for  the  purpose  of  drawing  ore  and  employ- 
es out  of  the  mine,  and  the  defendant  had 
adopted  and  posted  written  rules  governing 
tbe  use  of  this  bucket  That  these  rules  pre- 
scribed a  certain  number  of  rings  of  a  bell  as 
a  signal  to  the  holsterman  that  the  bucket  was 
loaded  with  ore,  and  for  a  certain  other  num- 
ber as  a  signal  that  men  were  on.  That  the 
bucket  was  drawn  up  by  means  of  a  cable 
wbicb  wound  round  a  drum,  which  drum  was 
caused  to  revolve  by  means  of  a  steam  en- 
gine, the  operator  of  this  engine  being  known 
as  a  "holsterman."    That  there  was  also  a 


ladder  running  from  the  bottom  of  the  shaft 
to  the  surface.  That  the  employes  of  defend- 
ant habitually  rode  In  this  bucket,  using  tbe 
signals  prescribed  in  said  printed  rules  with 
the  knowledge  and  by  the  permission  of  de- 
foidant  That  this  bucket  remained  in  use 
until  about  10  days  before  the  death  of  in- 
testate, when  it  was  displaced  by  a  car 
known  as  a  "skip,"  which  ran  upon  iron 
rails.  That  the  aforesaid  rules  were  used  to 
govern  the  use  of  the  skip.  That  defendant 
and  his  foreman  rode  upon  the  skip,  and  used 
these  same  rules  which  were  used  for  the 
bucket  That  the  operator  of  the  hoisting 
engine  was  not  notified  that  the  rules  gov- 
erning the  use  of  the  skip  were  different 
from  those  which  had  been  used  for  tbe  buck- 
et He  was  never  notified  that  there  was  a 
rule  forbidding  the  use  of  the  skip  by  em- 
ployes. The  skip  was  a  self-dumper,  the  bed 
not  being  fastened  securely  to  the  body  there- 
of. That  an  inexpensive  chain  or  hook 
would  have  made  tbe  "skip"  perfectly  safe. 
T^at  on  the  day  of  intestate's  death,  intes- 
tate and  two  other  members  of  his  crew,  one 
of  them,  Neill  Glass,  being  in  charge  of  the 
crew,  gave  the  prescribed  signal.  Indicating 
that  there  were  men  aboard.  This  signal 
was  answered  by  tbe  holsterman,  indicating 
that  he  understood  same,  and  the  skip  was 
then  put  in  motion,  and,  after  being  drawn 
up  about  60  feet,  was  derailed  and  turned 
bottom  upward,  throwing  intestate  and  bis 
companions  out  and  Instantly  killing  them. 

There  is  abundant  evidence  of  contributory 
negligence,  tending  to  prove  that  the  intes- 
tate was  personally  forbidden  by  the  foreman 
to  ride  on  the  skip.  All  this  character  of 
evidence  was  offered  by  the  defendant,  and 
doubtless  properly  submitted  to  the  considera- 
tion of  the  Jury  under  that  issue.  There  is 
no  assignment  of  error  relating  to  the  evi- 
dence or  to  the  charge  upon  the  second  issue, 
and  it  is  presumed,  therefore,  that  defendant 
is  content  therewitii. 

[1]  We  think  there  is  evidence  suflBdent  to 
be  submitted  to  the  Jury  of  a  permissive  user 
of  the  skip.  It  is  admitted  that  the  employes 
used  the  bucket  constantly  until  it  was  dis- 
placed by  the  skip.  When  this  was  substitut- 
ed, the  defendants'  plain  duty  was  to  notify 
his  employ&9  not  to  use  it.  By  directing  the 
holsterman  not  to  bring  the  workmen  up  on 
the  skip,  defendant  could  most  effectually 
have  prevented  Its  use  for  such  purpose.  He 
knew  the  miners  had  been  using  the  bucket, 
and  he  must  have  known  they  would  use  the 
skip.  To  a  man  worn  out  with  a  day's  toil 
in  a  mine,  the  temptation  to  use  the  skip 
rather  than  climb  up  260  feet  on  a  ladder  is 
almost  irresistible.  Besides,  the  defendant 
and  his  foreman  set  the  example  and  rode  in 
the  skip  several  times,  using  the  same  signals 
which  had  been  used  for  the  bucket  thereby 
adopting  the  same  signals  for  the  skip  that 
had  been  in  use  for  the  bucket;  this  was  an 
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implied  Invitation  to  tbe  employ^  to  ride  tbe 
skip.  "Actions  speak  louder  than  words," 
and  by  this  conduct  defendant  told  his  em- 
ployes that  the  skip  was  safe  for  their  nse. 
The  testimony  of  several  of  the  employes 
tends  to  prove  that  they  and  their  associates 
knew  nothing  of  the  existence  of  a  rule  for- 
bidding the  use  of  the  skip  by  them.  There 
Is  evidence  tending  to  prove  that  a  hook  and 
chain  fastened  to  the  skip  would  have  made 
the  skip  perfectly  safe  and  prevented  the  de- 
railment which  caused  the  death  of  the  Intes- 
tate and  bis  companions.  The  motion  to  non- 
suit was  properly  overruled. 

[2]  2.  The  defendant  asked  witness  Gran- 
ford  this  question:  "What  did  Jeff  Parrlsh 
tell  you  with  reference  to  riding  on  that 
skip 7"  Plaintiff  objects;  sustained;  excep- 
tion. The  declarations  of  JefE  Parrlsh  to 
Cranford  are  hearsay  and  incompetent.  They 
were  not  offered  to  contradict  Parrlsh,  for  be 
had  not  been  examined. as  a  witness.  He  was 
afterwards  introduced  and  examined  as  a 
witness  for  defendant,  and  no  such  Question 
was  asked  him. 

3.  The  defendant  excepts  to  tbe  following 
part  of  his  honor's  charge: 

"Now,  if  you  find  from  the  evidence  that  the 
defendant  used  the  car  for  the  purpose  of  car- 
rying his  employes  from  tbe  mine  to  the  sur- 
face, and  that  tbe  intestate  boarded  the  car  for 
that  purpose,  and  the  car  was  derailed  while  in 
transit,  before  it  reached  the  surface,  and  the 
intestate  thereby  thrown  down  the  shaft  and 
killed,  you  may  consider  such  deraUmeat  as  a 
circumstance  in  connection  with  other  evidence 
in  finding  whether  the  defendant  was  negligent 
in  the  respects  complained  of ;  that  is,  you  may 
consider  the  fact  of  derailment,  if  you  find  from 
the  evidence  that  the  car  was  derailed,  as  a  cir- 
cumstance tending  to  show  negligence.  Plaintiff 
contends  that  there  is  other  evidence  which 
should  be  considered  by  tbe  jury  in  connection 
with  this,  and  that  upon  all  the  evidence  the 
jury  should  find  that  there  was  negligence  on 
the  part  of  the  defendant;  that  tbe  car  refer- 
red to  was  a  self -dumping  car;  that  tbe  bail 
was  connected  with  the  car  near  the  rear  part ; 
that  there  was  no  chain  or  other  appliance 
used  in  connection  with  the  car  for  the  purpose 
of  securing  it  upon  the  rails.  The  defendant 
contends  that  the  car  was  sucb  as  was  approved 
and  in  general  use  among  the  mines  at  that 
time  for  the  purpose  for  which  it  was  install- 
ed ;  that  it  was  not  intended  for  use  by  the  em- 
ployes in  the  mine,  and  that  it  was  safe  for 
the  purpose  for  which  it  was  constructed  and 
operated.  Now  you  are  to  consider  the  evi- 
dence relating  to  these  contentions  of  the  par- 
ties, and,  after  finding  the  facts  from  the  evi- 
dence and  applying  the  principle  which  has  been 
.  stated,  say  whether  the  plaintiflFs  intestate  was 
killed  by  the  negligence  of  the  defendant,  and 
whether  such  negligence  was  the  proximate 
cause  of  his  death. 

[3, 4]  Tbe  ground  of  the  objection  is  that 
there  is  no  evidence  to  support  it,  and  that 
his  honor  applied  the  doctrine  of  res  ipsa 
loquitur.  As  we  have  said,  there  Is  abundant 
evidence  of  a  permissive  user  of  the  skip, 
and  that  it  could  have  been  made  reasonably 
safe.  His  honor  very  properly  and  correctly 
allowed  the  jury  to  consider  that  the  res  Ip- 
sa loquitur  as  a  circumstance  In  evidence 


tended,   with  the  other  evidence,   to  prove 
negligence.    Hldge  v.  Railroad,  167  N,  C.  518, 
83  S.  E.  762,  and  cases  there  cited. 
No  error. 


ISO) 


WALKEK  V.  PARKER. 


(16»  N.  C. 

(Na  521.) 

May  19, 


(Supreme  Court  of  North  Carolina. 
1915.) 

1.  Public    Lands    ®=»164r—E3NTBT— Notice— 
Pbotest 

Under  Revisal  1905,  $S  1707, 1708,  requiring 
an  enterer  of  public  lands  to  file  with  the  entry 
taker  a  writing  setting  forth  where  the  land  is 
situate,  and  requiring  tbe  entry  taker  to  post  a 
copy  of  the  entry  at  public  places  and  advertise 
the  same  for  30  days,  any  person  claiming  ti- 
tle in  the  land  covered  by  the  entry  may,  within 
the  30  days,  but  not  thereafter,  file  his  protest. 
fEd.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  §§  466-476;  Dec  Dig.  i8=>164.] 

2.  Public  Lands  *=»164—Bntbt— Notice. 

The  right  to  protest  an  entry  of  public 
lands  is  given  only  to  those  claiming  title  to  or 
interest  in  tbe  land. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  {§  466-476;   Dec.  Dig.  <S=3l64.] 

8.  Public  Lands  <S=s3l64  —  Pbotestino  En- 

TBIES— PBOCEEDINQS. 

Where  a  protest  against  an  entry  on  pub- 
lic land  is  filed,  t^e  clerk  must,  as  required  by 
Revisal  1905,  §  1709,  issue  notice  to  the  claim- 
ant to  appear  and  show  cause  why  his  entry  shall 
not  be  declared  void,  and  the  issue  joined  must  be 
passed  on  by  a  jury,  but  tbe  state  has  no  in- 
terest in  tbe  issue ;  since,  under  section  1699, 
a  grant  issued  for  land  previously  granted  could 
work  no  injury  to  the  state. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Gent  Dig.  {§  466-476 ;   Dec.  Dig.  «=>164.] 

4.  Public  Lands  <S=»164— Entby  on  Public 

XiANDS. 

One  has  no  right  to  enter  land  unless  it  is 
vacant  and  unappropriated  land  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Public  L>ands, 
Cent  Dig.  §§  466-476;  Dec  Dig.  <&=>164.] 

5.  Public  Lands  <S=»164— Pbotebt  Pboceed- 

iNGS  —  Natobe  of  Pboceedinos  —  Ooncltj- 

8IVENEBB. 

A  proceeding  on  protest  of  a  public  land 
entry  is  not  one  to  try  title,  and  protestant  in 
an  action  to  recover  the  land  after  the  grant  is- 
sues may  prove  that  the  state  had  lost  title  by 
adverse  possession  at  the  time  the  grant  issued, 
unless  issue  has  been  joined  and  judgment  ren- 
dered, which  may  operate  as  an  estoppel 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  §{  46&-476;   Dec  Dig.  «=»164.] 

6.  Public  Lands  ^=>164— Pboixst  Pbocebd- 

INGS— Right  of  Pbotestant. 

A  protest  against  a  public  land  entry  may 
allege  and  prove  that  the  land  was  not  vacant 
and  unappropriated  by  reason  of  an  adverse 
possession  for  30  years. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Gent  Dig.  gS  466-476 ;   Dec  Dig.  <S=>164.] 

7.  Evidence  ©=91,  93— Burden  of  Peoof— 
Affibmative  Allegations. 

A  party  allenng  an  affirmative  has  general- 
ly the  burden  ol  proving  the  allegation,  and, 
when  a  fact  is  peculiarly  within  the  knowledge 
of  a  party,  or  tbe  evidence  is  more  available  to 
him,  or  he  has  better  means  of  knowledge  than 
the  other,  he  must  assume  the  burden  of  proof. 
[Ed.  Note.— For  other"  cases,  see  Evidence, 
Cent  Dig.  §g  113,  115 ;  Dec.  Dig.  «=»91,  93.] 
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S.  PuBUc  Lands  ®=>lfl4— Peotbst  Pbocekd- 

INGS— Requisites  or  Peotest. 

A  protest  against  a  public  land  entry  must 
state  that  protestant  claims  an  interest  in  or  ti- 
tle to  the  land  covered  by  the  entry,  or  the  pro- 
test must  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  §S  466-476;    Dec.  Dig.  <8=>164.] 

9.  Pdblio  Lands  ®=164r— Peotkst  Pbocbed- 
INOS— Requisites  of  Peotest. 

A  protestant  against  a  public  land  entry 
-who  claims  that  a  grant  has  issued  for  the  land 
must  name  the  grant  and  describe  it  with  as 
much  particularity  as  he  can. 

[£d.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  §{  466-476;   Dec.  Dig.  <^=3l64.] 

10.  Public  Lands  iS=>164— Peotest  Pboceed- 
iNQs— Burden  or  Pboof. 

Where  a  protest  against  a  public  land  en- 
try alleges  that  the  state  has  issued  a  grant  cot- 
ering  the  entry,  the  enterer  has  the  burden  of 
proving  that  the  grant  does  not  cover  the  land 
described  in  the  entry,  and,  where  he  fails  to  do 
so,  no  grant  can  issue  on  nis  entry. 

[Ed.  Note. — For  oth^r  cases,  see  Public  Lands, 
Cent  Dig.  §§  466-476;   Dec  Dig.  <S=164.] 

11.  Public  I>ands  €=»164— Peotest  Pboceed- 

INGS— BUBDEN  OF  PBOOF. 

Where  an  enterer  on  public  lands  shows 
that  a  grant  described  in  a  protest  against  the 
entry  does  not  cover  the  lajid,  the  protestant 
may,  but  only  if  he  has  so  alleged,  prove  that 
the  land  is  not  vacant  and  unappropriated  land 
by  reason  of  adverse  possession. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  §S  466-476;   Dec.  Dig.  <S=>164.] 

12.  Public  Lands  «=>164— Peotest  Pboceed- 

IN08— BUBDEN  OF  PeOOF. 

Where  a  protestant  against  a  public  land 
entry  alleges  tiiat  the  land  entered  is  not  va- 
cant and  unappropriated  by  reason  of  an  ad- 
verse possession,  the  burden  of  proof  is  on  bim. 
(Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  §{  466-476 ;   Dec.  Dig.  «=9l64.] 

Appeal  from  Superior  Court,  Willies  Coun- 
ty;  Hardily,  Judge. 

Proceedings  to  protest  an  entry  of  public 
lands  by  Ellen  Walker  against  P.  R.  Parker. 
From  a  Judgment  for  protestant,  the  enterer 
appeals.     Reversed  and  new  trial  ordered. 

This  Is  a  proceeding  to  protest  an  entry. 
The  protestant  alleged  In  her  protest  that  she 
was  the  owner  of  two  tracts  of  land,  one  of 
45  acres  and  the  other  of  50  acres,  the  50- 
acre  tract  being,  as  she  alleged,  the  land 
covered  by  the  David  Parker  'grant,  and 
that,  If  the  land  described  in  the  entry  was 
within  the  boundaries  of  these  two  tracts 
of  land,  it  was  not  vacant  and  unappropriat- 
ed. The  50-acre  tract  is  located  between 
the  45-acre  tract  and  the  land  described  In 
the  entry,  and  therefore  the  land  in  the  en- 
try could  not  be  within  the  boundaries  of 
the  46-acre  tract,  and  the  juiy  found  that 
tbe  David  Parker  grant  did  not  cover  the 
land  in  the  entry.  The  protestant  offered  evi- 
dence of  an  adverse  possession  of  the  land 
for  30  years  for  the  purpose  of  showing  title 
ont  of  the  state. 

The  Jury  returned  the  following  verdict: 
"(1)   Is  the  land  embraced  in  P.  R.  Parker's 
entry  as   described   on   the   map,  or  any  part 
thereof,  covered  by  the  grant  to  David  Parker 


from  the  state  of  North  Carolina  uiider  whom 
protestant  claims?    A.  No. 

"(2)  Is  the  plaintiff,  Ellen  Walker,  seised  and 
possessed  of  said  land,  or  any  part  thereof,  by 
virtue  of  open,  notorious,  continuous,  and  ad- 
verse possession  under  Imown  and  visible  lines 
and  boundaries  for  a  period  of  20  years?  A. 
No. 

"(3)  Elas  the  plaintiff,  Ellen  Walker,  or  those 
under  whom  she  claims,  been  in  tbe  adverse  pos- 
session of  the  land  referred  to  as  the  P.  R. 
Parker  entry  in  this  case  for  30  years,  such  pos- 
session being  ascertained  and  identified  under 
known  and  visible  lines  or  boundaries?    A.  Yes. 

"(4)  Is  the  land  described  in  the  entry  and 
survey  of  plaintiff's  contention  vacant  and  un- 
appropriated?     A.  No." 

The  charge  of  his  honor  indicates  that  the 
second  issue  has  not  been  properly  transcrib- 
ed, and  that  tbe  question  really  presented  in 
that  issue  was  whether  the  protestant  had 
been  In  adverse  possession  of  the  land  for  21 
years  under  color.  His  honor  charged  the 
Jury  that  the  burden  was  upon  the  enterer 
upon  the  third  issue  to  satisfy  the  Jury  that 
the  protestant  had  not  been  In  the  adverse 
possession  of  the  land  described  in  the  entry 
for  30  years,  and  the  enterer  excepted.  There 
was  a  Judgment  in  favor  of  the  protestant, 
and  the  enterer  appealed. 

H.  C.  Cavlness,  of  Wllkesboro,  for  appel- 
lant Hayes  &  Jones,  of  North  Wllkesboro, 
and'  Finley  &  Hendren,  of  Wllkesboro,  for 
appellee. 

ALLEN,  J.  "AH  vacant  and  unappropriat- 
ed lands  belonging  to  the  state,"  subject  to 
certain  exceptions  which  are  not  involved  In 
this  appeal,  are  the  subject  of  entry  (Revlsal, 
1693),  and  it  has  been  held  that: 

"Lands  that  have  been  once  granted  by  the 
state  to  individual  citizens,  that  is,  cut  off  from 
the  undefined  public  domain  and  appropriated 
to  private  uses,  do  not  become  vacant,  within 
the  meaning  of  the  statute,  simply  because  the 
state  may  in  some  way  again  acquire  them, 
and  fail  to  put  them  to  any  special  use."  State 
V.  Severs,  fe  N.  C.  590. 

[1]  The  person  who  claims  the  right  to 
make  the  entry  is  required  to  file  with  the 
entry  taker  a  writing  signed  by  him,  setting 
forth  where  tbe  land  Is  situate,  the  nearest 
water  courses  and  remarkable  places  that 
may  be  thereon,  and  the  natural  boundaries 
of  any  other  person,  if  any,  which  divide  the 
land  entered  from  other  lands  (Revlsal, 
1707),  and  the  entry  taker  is,  among  other 
things,  required  to  cause  a  copy  of  the  entry 
to  be  posted  for  30  days  at  three  public 
places  in  the  township  or  townships  in  which 
the  land  covered  by  the  entry  is  located,  and 
at  the  courthouse  door,  and  also  to  advertise 
the  same  for  30  days  in  a  newspaper,  if  there 
is  one  in  the  county  (Revlsal,  1708).  The  pur- 
pose of  this  notice  is  to  give  information  to 
tbe  public,  and  any  person  who  claims  title 
\>r  interest  in  the  land  covered  by  the  entry 
has  the  right  within  the  time  provided  for 
the  publication  of  the  notice  and  the  adver- 
tisement, and  not  thereafter,  to  file  his  pro- 
test (Garrison  v.   Williams,  150  N.  C.  677, 
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64  S.  G.  783).  whlcb  should  contain  a  denial 
that  the  land  Is  vacant  and  unappropriated 
land  belonging  to  the  state,  and  allegations 
as  to  his  claim  or  Interest  therein. 

[2]  The  right  to  protest  is  not  given  to 
intermeddlers,  but  oflly  to  those  who -claim 
title  to  or  interest  in  the  land  (Lumber  Co. 
V.  Clarke,  152  N.  C.  546,  67  S.  E.  1057),  and 
the  protestant  is  therefore  required  to  assert 
his  title  or  interest 

[3]  When  the  protest  is  filed,  it  is  then  the 
duty  of  the  clerk  of  the  superior  court  to  Is- 
sue notice  to  the  claimant  to  appear  at  the 
next  term  of  the  superior  court  to  show  cause 
why  bis  entry  shall  not  be  declared  inopera- 
tive and  void  (Revisal,  1709),  and  the  issue 
Joined  la  then  to  be  heard  and  passed  upon 
by  a  Jury. 

The  state  has  no  Interest  In  this  issue  be- 
cause "it  is  Immaterial  to  which  one  of 
*  *  *  her  citizens  she  grants  a  particular 
tract  of  land;  from  each  she  gets  •  •  • 
the  same  revenue  for  it  when  granted." 
O'Kelly  V.  Clayton,  19  N.  0.  248.  And  since 
the  act  of  1893,  now  section  1699  of  the  Re- 
visal, a  grant  issuing  for  land  previously 
granted  can  work  no  injury  to  the  state  or 
to  any  citizen,  as  it  Is  expressly  provided  by 
that  act  that  such  grants  are  "void  for  all 
purposes,"  and  "shall  under  no  circumstances 
constitute  any  color  of  title  whatsoever  to 
any  person  whomsoever." 

[4]  It  has  therefore  been  held  that,  as  the 
enterer  has  no  right  to  enter  land  unless  it 
is  vacant  and  unappropriated  land  belonging 
to  the  state,  the  burden  is  upon  him  to  prove 
that  the  land  is  subject  to  entry,  but  that 
this  burden  of  proof  Is  only  as  against  the 
protestant  Walker  v.  Carpenter,  144  N.  0. 
674,  67  S.  EL  461;  Bowser  v.  Wescott,  146 
N.  C.  56,  68  S.  B.  748;  Cain  v.  Downing,  161 
N.  C.  598,  77  S.  E.  764. 

The  case  of  Bowser  v.  Wescott,  supra, 
states  more  fully  than  either  of  the  others 
the  grounds  upon  which  the  ruling  of  the 
court  proceeds,  which  is  that  since  the  act 
of  1885  requiring  the  registration  of  deeds 
the  enterer  has  access  to  the  title  of  the  pro- 
testant, and,  as  he  is  asserting  as  against 
the  protestant  that  the  land  is  vacant  and 
unappropriated,  he  should  assume  the  burden 
of  examining  and  locating  the  grant  which 
the  protestant  claims  covers  the  land,  and  of 
proving  that  the  land  he  proposes  to  enter  Is 
not  within  its  boundaries. 

These  cases,  thus  understood,  impose  no 
burden  upon  the  enterer  which  he  ought  not 
to  assume,  and,  if  the  burden  is  sustained, 
and  the  fact  is  established  that  the  grant 
does  not  cover  the  land,  the  presumption  then 
arises,  as  the  state  has  issued  no  grant,  that 
the  title  is  in  the  state,  and,  nothing  else  ap- 
pearing, the  enterer  is  entitled  to  his  grant; 
but,  if  the  protestant  wishes  to  contest  the 
right  of  the  enterer  further,  upon  the  ground 
that  the  title  of  the  state  has  been  lost  by  ad- 
verse possession,  he  must  rebut  the  presump- 
tion, and  the  burden  of  the  evidence  shifts 


to  him  to  famish  evidence  of  adverse  pos- 
session. 

[6]  If  the  grant  issues,  no  harm  comes  to 
the  protestant  if  he  has  a  Just  claim,  as  the 
proceeding  upon  the  protest  is  not  one  to  try 
Utle  (Lumber  Co.  v.  Coffey,  144  N.  O.  560, 
67  S.  E.  344),  find.  In  an  action  to  recover  the 
land  after  the  grant  issues,  he  may  prove 
that  the  state  had  lost  the  title  by  adverse 
possession  at  the  time  the  grant  issued  (Lov- 
inggood  V.  Burgess,  44  N.  C.  408),  unless  is- 
sues have  been  joined  and  a  judgment  ren- 
dered, which  might  work  an  estoppeL  This 
presumption  that  title  is  in  the  state  when 
no  grant  Is  shown  is  applied  in  contests  be- 
tween individual  citizens  for  the  recovery  of 
land  when  the  state  is  claiming  no  inter- 
est therein,  and  it  would  seem  that  the  rea- 
son for  the  application  of  the  principle  would 
be  stronger  in  a  proceeding  like  this  when  it 
is  shown  that  the  state  has  issued  no  grant 
covering  the  land  described  in  the  entry,  and 
when  the  protestant  is  claiming  by  adverse 
possession,  and  not  because  he  has  paid  any- 
thing to  the  state  for  the  land,  and  when 
the  enterer  proposes  to  pay  what  the  state 
asks  for  it. 

The  case  before  us  goes  a  bow  shot  beyond 
any  of  those  heretofore  considered  by  this 
court,  as  it  appears  that,  although  the  pro- 
testant sets  out  in  her  protest  by  metes  and 
bounds  the  two  tracts  of  land  which  she 
claims  to  own,  a  45-acre  tract  and  a  50-acre 
tract,  and  says  that  the  land  is  not  subject  to 
entry  If  within  the  boundaries  of  these  two 
tracts,  and  although  the  Jury  has  found  that 
the  land  within  the  entry  Is  not  within  the 
boundaries  of  the  protestant's  grant,  she  is 
permitted  to  offer  evidence  of  adverse  pos- 
session, although  title  by  possession  is.  not 
alleged  in  the  protest  as  to  the  land  proiiosed 
to  be  entered,  and  the  burden  is  cast  upon 
the  enterer  under  the  charge  of  his  honor  to 
prove  that  the  protestant  has  not  been  in  ad- 
verse possession  of  the  land  for  30  years. 
This  ruling  leads  to  the  conclusion  reached 
by  his  honor,  and  which  is  embodied  in  Ills 
charge  to  the  Jury,  that,  if  the  enterer  fail- 
ed to  satisfy  the  Jury  that  the  protestant  had 
not  been  in  the  adverse  possession  of  the 
land  for  30  years,  they  would  answer  the 
third  issue,  "Yea ;"  that  is,  if  the  protestant 
had  not  been  in  possession  for  30  years,  the 
Jury  should  find  that  she  had  been  in  pos- 
session for  that  length  of  time. 

[6]  It  was  competent  for  the  protestant  to 
allege  in  her  protest  that  the  land  was  not 
vacant  and  unappropriated  by  reason  of  an 
adverse  possession  fgr  30  years,  and  to  of- 
fer evidence  in  support  of  the  allegation ;  but. 
to  impose  the  burden  of  proving  the  negative 
of  this  issue  upon  the  enterer  is  in  most  cas- 
es to  require  an  impossibility.  Possession 
and  use  of  land  is  evidence  of  an  adverse 
possession,  but  It  is  not  adverse  if  not  un- 
der a  claim  of  right,  and  no  one  knows  so 
well  as  the  claimant  whether  the  possession 
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has  been  as  of  right  or  permissive.  Again, 
there  is  no  reason  why  the  enterer  abould  be 
observant  of  the  condition  and  possession  of 
the  land  prior  to  the  time  of  taking  out  his 
entry,  and  he  would  not  be  In  possession  of 
the  facta  as  to  possession,  while  the  protes- 
tant  would  have  full  knowledge,  and  could 
give  information  in  detail  as  to  the  extent 
and  length  of  i>ossesslon. 

[7]  The  general  rale  as  to  the  burden  of 
proof  is  that  the  burden  Is  upon  him  who  al- 
leges the  affirmative  (Millsaps  v.  McCormick, 
71  N.  C.  531 ;  Bdmonston  v.  Shelton,  49  N.  C. 
451),  and  that,  when  a  fact  Is  peculiarly  with- 
in the  knowledge  of  a  party,  or  the  evidence 
Is  more  available  to  him,  or  he  has  better 
means  of  knowledge  concerning  the  fact  to 
be  established  than  the  other  party,  he  mnst 
assume  the  burden  of  proof  (Oook  v.  Gulr- 
kln,  11»  N.  C.  17,  26  S.  B.  715). 

The  Protestant,  when  he  claims  by  adverse 
possession,  alleges  the  affirmative  of  the  Is- 
sue, In  that  be  says  there  has  been  an  ad- 
verse possession  of  the  land  for  30  years,  and 
the  evidence  to  sustain  this  allegation  is  pe- 
culiarly within  bis  own  knowledge,  and  the 
ruling  of  his  honor  therefore  contravenes  the 
rales  usually  applied  as  to  the  burden  of 
proof,  and  also  substantially  destroys  the 
presumption  that  title  Is  In 'the  state,  un- 
less it  is  shown  that  a  grant  has  Issued. 

[8-12]  We  therefore  conclude  that  the  cor- 
rect rules  upon  the  trial  of  a  protest  to  an 
entry  are: 

(1)  The  protestant  shall  be  required  to 
state  In  his  protest  that  he  claims  an  inter- 
est in  or  title  to  the  land  covered  by  the  en- 
try, and,  if  he  falls  to  do  so,  his  protest  shall 
be  dismissed. 

(2)  If  he  claims  that  a  grant  has  Issued  for 
the  land  covered  by  the  entry,  be  shall  name 
the  grant  and  describe  It  with  as  much  par- 
ticularity as  he  can. 

(3)  When  the  protestant  alleges  that  the 
state  has  issued  a  grant  covering  the  entry, 
the  burden  Is  on  the  enterer  to  prove  to  the 
satisfaction  of  the  Jury  that  the  grant  does 
not  cover  the  land  described  in  the  entry,  and, 
if  be  fails  to  do  so,  no  grant  can  issue  upon 
bis  entry. 

(4)  If  the  enterer  establishes  the  fact  that 
the  grant  described  in  the  protest  does  not 
cover  the  land  described  in  the  entry,  the 
protestant  may,  if  be  has  so  alleged  in  his 
Iirotest,  and  not  otherwise,  prove  that  the 
land  in  the  entry  is  not  vacant  and  unappro- 
priated land  by  reason  of  adverse  possession, 
and  that  the  burden  of  so  proving  is  upon 
blm. 

(5)  If  the  protestant  does  not  allege  in  his 
protest  that  a  grant  has  Issued  for  the  land, 
bat  that  the  land  is  not  vacant  and  unappro- 
priated by  reason  of  an  adverse  possession, 
the  burden  of  proof  upon  this  allegation  is 
npon  the  protestant. 

We   are   therefore   of   opinion    that   the 


charge  of  his  honor  as  to  the  burden  of  proof 
was  erroneous,  and  a  new  trial  Is  ordered. 
New  triaL 

WALKER,  jr.,  concurs  in  result. 
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GALLOWAY  v.  WESTERN  UNION  TELE- 
GRAPH CO.     (No.  9102.) 

(Supreme  Court  of  South  Carolina.     May  12, 
1915.) 

1.  Teleqbaphs  and  Telbphones  iS=>73— Fail- 
UBE  TO  Delivbb  Mkssaok— Jury  Question. 

In  an  action  for  failure  to  deliver  message, 
evidence  held  suiiicient  for  the  jury  on  the  ques- 
tion whether  the  telegraph  company  bad  notice 
that  the  sender  was  an  invalid. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  76;  Dec.  Dig.  €=» 
73.] 

2.  EVIDENCK    ^solSl  —  MBttTAI.  AKOUIBH  — 

Teleobah— Failcbx  to  Deuveb. 

In    an    action    against    a    telegraph  -com- 
pany for  failure  to  deliver  a  message,  In  which 
glaintiff's  invalid  wife  requested   him  to  meet 
er,    he   may   testify   that  he   suffered   mental 
anguish  though  the  question  is  one  for  the  jury. 
[Ed.    Note.— For   other   cases,   see    Evidence, 
Cent  Dig.  S  440;   Dec.  Dig.  i3=9l51.] 

3.  Tblkgbaphs  and  Telephones  ^=>66— Ao- 
TiOKs— Evidence. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message,  in  which  an 
invalid  requested  her  husband  to  meet  her,  the 
invalid  ma;  testify  that  she  would  not  nave 
made  the  proposed  journey  had  she  known  the 
message  would  not  be  delivered. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  gg  61-63;  Dec.  Dig. 
<S=»66.] 

4.  Teleqbaphs  and  Telephones  9=»37— De- 
livkby  of  Message — Delay. 

A  telegraph  company  should  not  lead  a 
sender  to  believe  a  message  will  be  promptly 
delivered,  Where  it  knows,  or  should  have 
known,  circumatances  which  would  prevent  de- 
livery. 

'[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {§  23.  24,  29.  30,  32; 
Dec  Dig.  «=>37.] 

6.  Teleoraphs  and  Teixfhoneb  «s>7S— In- 

stbuiont— constbuction. 

Where  a  telegram  contained  the  name  of 
a  sanitarium,  indicating  the  residence  of  the 
sender,  the  court  should  not  construe  it,  but 
it  is  for  the  jury  to  determine  whether  from 
that  notation  the  company  had  notice  that  the 
sender  was  -  an  invalid. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  76;  Dec.  Dig.  4=9 
73.] 

Hydrick  and  Fraser,  33.,  dissenting  in  part 

Appeal  from  (3ommon  Pleas  Circuit  Court 
of  Darlington  County ;  Geo.  W.  Gage,  Judge. 

Action  by  3.  R.  Galloway  against  the  West- 
em  Union  Telegraph  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed  In  part,  and  in  part  reversed. 

The  defendant's  exertions  herein  are  as 
follows: 

(1)  His  honor  eried,  it  is  respectfully  submit- 
ted, in  allowing  the  following  testimony  of  Dr. 
Wm.  Egeleston  to  be  introduced  over  the  objec- 
tion of  the  defendant: 

"Mr.  Willcox :  May  it  please  the  court,  we  ob- 
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ject  to  this  in  the  inception  of  this  case.  Here 
is  a  message  from  this  lady  in  Richmond  to 
her  husband  to  meet  her  at  a  train.  As  to  her 
condition  she  is  not  suing.  She  is  not  suing; 
her  hushand  is  suing.  There  is  nothing  in  the 
telegram  which  discloses  to  the  telegraph  compa- 
ny her  condition. 

•  ••••• 

"The  Court:  I  don't  know;  I  don't  reckon 
anybody  will  know  until  the  Supreme  Court  de- 
clares.   Note  the  exception. 

"Q.  What  was  Mrs.  Galloway's  condition  at 
the  time  of  this  transaction.  A.  A  very  ill 
woman." 

The  error  in  admitting  said  testimony  was  be- 
cause there  was  nothing  on  the  face  of  the 
telegram  which  disclosed  to  the  defendant  the 
condition  of  plaintiff's  wife,  and  that  mental 
anguish  would  result  to  the  plaintiff  in  case  of 
the  failure  to  deliver  tiie  telegram  promptly. 

(2)  His  honor  erred,  it  is  respectfully  submit- 
ted, in  allowing  the  following  testimony  to  be 
introduced  over  the  objection  of  the  defendant: 

"Q.  Mrs.  Galloway,  what  was  your  condition 
then?    A.  I  was—    (Objected  to.) 

"Mr.  Willcox:  We  object  to  that,  may  it 
please  the  court,  on  two  grounds.  Regardless 
of  the  statute,  there  is  no  notice  in  the  message 
as  to  her  physical  condition.  There  is  nothing 
contained  in  the  message  which  shoufd  have  put 
the  telegraph  company  on  inquiry.  That  objec- 
tion applies  to  her  husband  as  well  as  herself. 
The  second  objection  is  that  she  is  not  suing,  but 
her  husband  is  suing,  and  knew  nothing  about 
it,  and  could  not  have  had  mental  anguish  by 
reason  of  her  physical  condition  as  of  a  past 
date. 

"The  Court :    Go  ahead. 

"Q.  Did  you  need  assistance  in  Florence  when 
you  got  there.     A.  I  certainly  did." 

The  error  in  admitting  said  testimony  was  be- 
cause there  was  nothing  on  the  face  of  the  tele- 
gram which  disclosed  to  the  defendant  the  con- 
dition of  the  plaintiff's  wife,  and  that  mental 
anguish  would  result  to  the  plaintiff  in  case  of 
the  failure  to  deliver  the  telegram  promptly. 

(3)  His  honor  erred,  it  is  respectfully  submit- 
ted, in  allowing  the  following  testimony  of  Mrs. 
Carrie  King  to  be  introduced  over  the  objec- 
tion of  the  defendant: 

"Q.  State  to  the  jury  her  condition.  A.  Well, 
she  came  there  just  about  half  past  six,  I  ex- 
pect it  was,  as  near  aa  I  can  remember,  ajid 
there  was  no  one  up  but  my  daughter  and  her 
papa,  and  she  came  to  the  door  and  called  me 
and  told  me  to  get  up  quick.  Cousin  Dora  was 
at.  the  door.  I  said,  'No,  it  can't  be  possible,' 
because  we  were  not  expecting  her  to  oe  out— 
(Objected  to.) 

"Q.  Confine  yourself  to  the  condition  of<MiB. 
Galloway.  A.  She  was  just  as  sick  aa  she 
could  be. 

"Mr.  Willcox:  We  object  to  all  that  testi- 
mony, without  repeating  it. 

"The  Court:     Yes  sir." 

The  error  in  admitting  said  testimony  waa 
because  there  was  nothing  on  the  face  of  the 
telegram  which  disclosed  to  the  defendant  the 
condition  of  the  plaintiffs  wife,  and  that  men- 
tal anguish  would  result  to  the  plaintiff  in  case 
of  the  failure  to  deliver  the  telegram  promptly. 

(4)  His  honor  erred,  it  is  respectfully  submit- 
ted, in  allowing  the  following  testimony  of  the 
plaintiff  to  be  introduced  over  the  objection  of 
the  defendant : 

"Q.  Tell  the  jury  how  you  felt  about  not 
being  able  to  meet  her  at  Florence?  (Objected 
to.) 

"The  Court:  The  statute  says  that  telegraph 
companies  shall  be  liable  in  damages  for  mental 
anguish  or  suffering.  It  does  not  say  when  the 
mental  anguish  shall  take  place,  whether  before 
or  after  the  event. 

"Mr.  Willcox:  We  object  on  the  further 
ground  that  no  man  can  tell  how  much  mental 
anguish  be  suffered. 


''Q.  Did  you  suffer  any  mental  anguish?  (Ob- 
jected to,  on  the  same  ground.) 

"The  Court :  Mental  anguish  resides  in  the 
conscience;  and  if  a  man  does  not  know  his 
own  conscience,  who  does? 

"Q.  Tell  the  jury  how  you  felt?  A.  Well,  I 
felt  miRhty  bad,  when  I  heard  that  she  was  in 
Florence  and  knew  how  bad  off  she  was.  Any 
man  who  has  got  a  wife  can  imagine  how  one 
would  feel  in  such  a  condition." 

The  error  being  that  it  was  for  the  jury  to 
say,  after  hearing  the  facts,  what  mental  an- 
guish or  suffering  the  plaintiff  should  have  sus- 
tained under  the  circumstances,  and  plaintilTs 
conclusions  on  the  subject  could  not  be  put  in 
evidence. 

(5)  His  honor  erred,  it  is  respectfully  aubmit- 
ted,  in  allowing  the  following  testimony  to  be 
introduced  in  reply  over  the  objection  of  the 
defendant : 

"Q.  Mrs.  Galloway,  if  you  had  known  at  the 
time  you  sent  that  message  that  it  would  not 
reach  your  husband,  would  you  have  left  Rich- 
mond?    (Objected  to.) 

"The  Witness:  No,  sir;  I  would  not.  (Object- 
ed to,  as  not  in  reply.) 

"The  Court :  I  think  it  is;  I  think  it  is  com- 
petent. 

"Q.  Tou  say  you  would  not  bave  left  Rich- 
mond?   A.  Indeed  not." 

The  admission  of  this  testimony  wag  error  be- 
cause there  was  no  allegation  in  the  complaint 
laying  a  foundation  for  ita  introduction,  and  it 
was  not  in  reply  to  any  testimony  introduced 
by  the  defendant. 

(6)  His  honor  erred,  it  is  respectfully  sub- 
mitted, in  refusing  to  direct  a  verdict  in  favor 
of  the  defendant  at  the  close  of  the  whole  case, 
for  the  reasons  stated  as  the  grounds  of  said  mo- 
tion, which  were  as  follows:  First,  the  entire  tes- 
timony shows  that  there  was  no  willfulness  in 
the  case;  second,  the  entire  testimony  shows  that 
there  was  no  gross  negligence  in  the  case;  third, 
the  entire  testimony  shows  that  there  waa  no 
negligence  in  the  case,  as  a  proximate  cause  of 
any  mental  suffering;  fourth,  the  telegram  waa 
sent  from  Virginia,  where  the  common  law  pre- 
vails, and  there  was  no  proof  of  any  delict  in 
Soutn  Carolina;  fifth,  the  evidence  does  not 
warrant  any  recovery  for  mental  anguish  on  the 
part  of  the  addressee,  J.  R.  Galloway;  sixth, 
the  amendment  to  the  mental  anguish  statute  of 
1909,  further  amended  in  1911,  has  no  applica- 
tion to  this  case,  because  in  no  manner  has 
that  act  changed  the  rule,  which  requires  that  a 
message  itself  shall  contain  notice  of  the  ground 
for  any  mental  anguish,  or  that  the  telegraph 
company  should  otherwise  know  it. 

(7)  His  honor  erred,  it  is  respectfully  submit- 
ted, in  riving  to  the  jury  the  following  instruc- 
tion :  '^ou  are  further  instructed  that  if  there 
was  wire  trouble,  of  which  defendant  knew  or 
ought  to  have  known,  and  on  that  account  the 
defendant  could  not  promptly  transmit  and  de- 
liver the  telegram,  it  was  defendant's  duty  not 
to  receive  the  message;  and  if  it  knew  at  the 
time  it  received  the  message  or  could  and  shonid 
have  known  of  its  inability  to  transmit  the 
same,  it  should  have  informed  the  sender."  This 
instruction  was  erroneous  because  it  is  not  the 
duty  of  a  telegraph  company  to  refuse  to  re- 
ceive a  message  when  it  knows  that  there  is 
trouble  witb  the  wires,  because  such  trouble 
may  be  repaired  and  the  wires  restored  to  serv- 
ice, or  the  company  may,  outside  of  the  usual 
route  or  through  other  instrumentalities,  trans- 
mit and  deliver  the  message. 

(8)  His  honor  erred,  it  is  respectfully  submit- 
ted, in  giving  the  jury  the  following  instruc- 
tion :  "If  the  telegram  was  plain,  free  from 
ambiguity,  it  being  a  written  instrument,  it 
would  be  my  duty  to  tell  you  whether  or  not  it 
carried  this  notice  to  the  telegraph  company, 
but  inasmuch  as  it  is  not  plain,  and  inasmuch 
as  there  is  other  evidence  by  witnesses  on  the 
stand,  it  is  my  duty  to  leave  to  the  jury  to  de- 
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termine  whether  or  not  the  operator  at  Rich- 
mond ought  to  have  known,  from  the  telegram 
and  from  the  circumstances  afterwards  happen- 
ing, that  it  was  a  sick  woman  in  the  hospital, 
and  that  it  ought  to  have  immediate  attention.' 
This  instruction  was  erroneous  for  the  reason 
that  the  court  thereby  left  it  to  the  jury  to  con- 
strue the  telegram,  about  the  existence  of  which 
there  was  no  question,  and  the  construction  of 
which  was  a  question  of  law  for  the  court  and 
not  for  the  jury. 

(9)  I  His  honor  erred,  it  is  respectfully  submit- 
ted, in  giving  the  jury  the  following  instruction  : 

"Did  the  telegraph  company  know  when  it 
received  the  telegram,  or,  under  all  the  circum- 
stances ought  it  to  have  known,  that  the  wires 
were  down?  If  it  knew  that  the  wires  were 
down  and  it  couldn't  send  the  telegram,  it  ought 
not  to  have  received  the  paper,  because  its  duty 
when  it  receives  the  paper  is  not  to  hold  it,  but 
to  transmit  it.  Whether  or  not  it  knew  that 
its  wires  were  down  is  a  question  for  the  jury, 
and  you  must  decide  it  from  the  testimony,  and 
if  it  did  know  its  wires  were  down  at  the  time 
it  received  the  telegram,  and  if  a  storm  came 
and  blew  down  its  wires  so  as  to  make  it  unable 
to  send  the  telegram  over  its  wires,  or  if  you 
believe  that  is  sd  if  you  give  credit  to  the  wit- 
nesses who  have  testified,  then  I  charge  you 
there  is  no  proof  of  willfulness,  because  the  de- 
lay is  then  explained.  I  charge  you  that  as  a 
matter  of  law  and  leave  for  you  to  say  whether 
or  not  it  knew  the  wires  were  down."  This  in- 
struction was  erroneous  because  it  is  not  the  duty 
of  a  telegraph  company  to  refuse  to  receive  a 
message  when  it  knows  that  there  is  trouble 
■with  the  wires,  because  such  trouble  may  be  re- 
paired and  the  wires  restored  to  service,  or  the 
company  may,  outside  of  the  usual  route  or 
through  other  instrumentalities,  transmit  and 
deliver  the  message. 

Geo.  H.  Fearons,  of  New  York  City,  and 
Wlllcox  &  Wlllcox  and  Henry  E.  Davis,  all 
of  Florence,  for  appellant.  Miller  &  Lawson, 
of  HartsvlUe,  for  respondent. 

6ART,  C.  J.  This  Is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  the 
plaintiff  through  the  wrongful  acts  of  tbe  de- 
fendant in  failing  to  deliver  tbe  following 
message  from  bis  wife  at  Richmond,  Ya.,  on 
the  18th  of  February,  1910: 

"To  J.  R.  Galloway,  Hartsville,  S.  a  WiU 
leave  Richmond  seven  o'clock  to-night  Meet 
me  in  Florence." 

Tbe  Jury  rendered  a  verdict  in  favor  of 
tbe  plaintiff  for  $100  actual  damages,  and 
flOO  punitive  damages,  and  the  defendant  ap- 
pealed upon  exceptions,  which  will  be  re- 
ported. 

[1]  The  first  question  that  will  be  consid- 
ered is  whether  there  was  any  testimony 
tending  to  show  that  the  defendant  had  no- 
tice, when  the  telegram  was  delivered  to  it 
for  transmission,  that  Mr&  Galloway  was 
an  invalid.  Tbe  message  was  telephoned  to 
tbe  defendant  by  Miss  Rosa  Hancock,  super- 
intendent of  Jobnson-WllUs  Sanitarium, 
wbere  Mrs.  Galloway  was  under  treatment  as 
an  invalid.  Miss  K.  M.  Ellis,  who  was  in 
tbe  employment  of  the  defendant  at  its  ot&ce 
in  Richmond,  received  the  message  and  wrote 
on  it  the  words  "Johnson-Wlllls,"  so  as  to 
Indicate  the  residence  of  the  sender  of  the 
telegram.  His  honor,  tbe  presiding  judge, 
charged  the  Jury  as  follows: 


"The  telegram  reads:  "Will  leave  Richmond 
seven  o'clock  to-night  Meet  me  in  Florence' — 
and  to  the  left  is  'Johnson-Willis.'  You  heard  the 
testimony  of  the  witnesses  on  the  stand  about 
what  that  means.  You  heard  the  testimony  of 
the  young  lady  operator  at  Richmond,  and  you 
heard  the  testimony  of  Mrs.  Galloway,  and  I 
leave  it  to  the  jury  to  say  whether  or  not,  from 
that  testimony,  and-  from  this  telegram,  the  op- 
erator at  Richmond  ought  to  have  known  that 
there  was  a  sick  woman  at  the  hospital,  and 
this  telegram  was  about  her.  If  you  find  that 
issue  for  the  telegraph  company,  that  they  had 
no  such  notice,  then  they  are  not  liable.  If 
you  find  from  the  preponderance  of  the  testi- 
mony that  they  ought  to  have  had  such  notice, 
that  the  words  on  the  telegram  'Johnson-Willis, 
and  from  the  testimony  of  other  witnesses,  that 
the  operator  ought  to  have  known  that  this  lady 
was  at  the  hospital,  and  that  the  probability 
was  that  she  was  sick,  then  the  telegraph  com- 
pany had  notice,  and  they  would  be  liable." 

The  testimony  tends  to  show  that  the  de- 
fendant had  knowledge  of  facts  sufficient  to 
put  it  on  inquiry  which,  if  pursued  with  due 
diligence,  would  have  led  to  notice  of  the 
fact  that  Mrs.  Galloway  was  an  invalid  at  a 
hospital.  The  Issue  of  notice  was  therefore 
properly  submitted  to  the  jury. 

The  next  question  is  whether  there  was 
any  testimony  tending  to  show  that  the 
plaintiff  was  entitled  to  punitive  damages. 
The  explanation  given  by  the  defendant  for 
its  failure  to  deliver  the  message  is  satisfac- 
tory, and  shows  that  the  plaintiff  was  not  en- 
titled to  punitive  damages. 

[2]  The  next  assignment  of  error  Is,  be- 
cause hla  bonor,  the  presiding  Judge,  erred, 
In  allowing  the  plaintiff  to  testify  that  he 
had  suffered  mental  anguish,  on  the  ground 
that  this  was  a  question  to  be  determined  by 
the  Jury  from  the  facts  and  circumstances  in 
the  case.  It  is  true  the  Jury  must  determine 
whether  the  plaintiff  suffered  mental  anguish 
from  the  facts  and  circufostances,  but  there 
is  no  good  reason  why  they  should  not  also 
consider  the  testimony  of  the  plaintiff  as  to 
his  suffering.  The  authorities  cited  by  the 
respondent's  attorneys  show  that  this  assign- 
ment of  error  cannot  be  sustained. 

[3]  The  next  question  is  whether  there  was 
error  in  permitting  Mrs.  GaUoway  to  testify 
in  reply  that  she  would  not  have  left  Rich- 
mond, at  the  time  mentioned  in  the  telegram, 
if  she  had  known  that  It  would  not  be  deliv- 
ered to  her  husband.  The  appellant  has  fail- 
ed to  satisfy  us  that  the  presiding  Judge's 
discretion  was  erroneously  exercised. 

[4]  The  propositions  which  the  presiding 
Judge  charged,  as  set  forth  in  the.  seventh 
and  ninth  exceptions,  merely  mean  that  a 
telegraph  company  should  not  lead  a  sender 
to  believe  that  the  message  will  be  delivered 
promptly  when  It  knows,  or  should  know, 
that  circumstances  will  prevent  a  prompt  de- 
livery.   In  this  there  was  no  error. 

[S]  The  eighth  exception  cannot  be  sustain- 
ed for  the  reason  that  there  was  no  necessity 
for  construing  the  telegram,  but  the  words 
"Johnson-Wlllls,"  therein  contained,  were 
properly  considered  by  the  jury,  in  connec- 
tion with  the  other  testimony,  in  determln- 
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ing  whether  the  defendant  had  notice  of  Mrs. 
Galloway's  physical  condition.  i 

The  charge  of  the  presiding  Judge  is  sus- 
tained by  the  cases  of  HoUiday  v.  Pegram,  80 
S.  0.  73,  71  S.  B.  367,  Ann.  Cas.  1913A,  33, 
and  Watson  v.  Paschall,  93  S.  C.  537,  77  S. 
B.  291. 

The  four  members  of  the  court  who  par- 
ticipated in  the  hearing  of  the  appeal  herein 
being  agreed  that  punitive  damages  cannot 
be  recovered,  the  Judgment  as  to  such  dam- 
ages is  reversed;  but,  the  court  being  equal- 
ly divided  upon  the  question  whether  the 
plaintiff  is  entitled  to  recover  actual  dam- 
ages, the  Judgment  for  such  damages  is  af- 
firmed. 

WATTS,  J.,  concurs.  HYDKICK,  J., 
thinks  the  verdict  should  liave  been  directed 
for  defendant  on  the  fourth  ground  of  the 
motion  therefor.  OAGB,  J.,  disqualified. 
FRASBR,  J.,  concurs  with  HYDRICK,  J. 


(101  S.  C.  162) 

LAKE  CITY  V.  GILLILAND.     (No.  9103.) 

(Supreme  Court  of  South  Carolina.     May  12, 
1915.) 

Cbimiral  IiAW  €=3255— Takiko  Dowit  and 

SioNiNa  Testimony— Waivek. 

Right  of  defendant  to  have  the  testimony 
taken  down  In  writing  and  signed  by  the  wit- 
nesses was  waived ;  his  attorney  knowing  it 
was  not  being  done,  and  making  no  objection. 

[Ed.  Note. — f'or  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  539-Ml;  Dec  Dig.  <8=>265.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County;  O,  3.  Baniage,  Special 
Judge. 

S.  L.  GUUland,  convicted  before  the  Mayor 
of  Lake  City,  was  granted  a  new  trial  on  ap- 
peal to  the  circuit  court,  and  the  City  ai>- 
peals.    Reversed. 

Philip  H.  Arrowsmlth,  of  Lake  City,  for 
appellant  Stoll  &  Stoll,  of  Kingstree,  for 
respondent 

HTDRIOK,  3.  Respondent  was  tried  be- 
fore the  mayor  of  Lake  City  and  a  Jury  for 
selling  liquor  in  violation  of  an  ordinance  of 
the  town.  There  were  three  trials.  The 
first  two  resulted  in  mistrials.  On  the  third, 
the  Jury  found  respondent  guilty.  Prom  sen- 
tence he  appealed  to  the  circuit  court,  which 
overruled  all  his  grounds  of  appeal,  except 
two,  upon  which  a  new  trial  was  ordered. 
From  that  order  the  town  appealed  to  this 
court 

The  circuit  court  erred  in  sustaining  the 
exception  that  the  bottle  of  whisky  intro- 
duced in  evidence  was  not  identified.  It 
was  positively  identified  by  the  witness  Green, 
and  circumstantially  by  the  other  testimony 
in  the  case  sufHclently  to  allow  its  admis- 
sion In  evidence. 

The  court  erred  also  in  sustaining  the  ex- 
ception that  the  testimony  had  not  been  taken 
down  in  writing  and  signed  by  the  witness- 


es. When  respondents  attorney  knew,  as  he 
(■id,  that  the  testimony  was  not  being  so  tak- 
en down  and  signed,  and  made  no  objection, 
he  waived  the  right  to  have  It  so  taken. 
Greenville  t.  Latimer,  SO  S.  C.  92,  61  S.  E. 
224;  Abbeville  v.  Gooseby,  93  S.  O.  370,  76 
S.  E.  977 ;  Sumter  v.Hogan,  96  S.  O.  302,  80 
S.  E.  497. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  that  of  the  mayor's  court  af- 
firmed. 

GARY,  C.  J.,  and  WATTS,  FRASER,  and 
GAGE,  JJ,,  concur. 

(101  S.  C.  170) 
ADAMS  T.  «EORGIA-CAROLINA  POWER 
CO.     (No.  9104.) 

(Supreme  Court  of  South  Carolina.    Hay  14, 
1915.) 

1.  Specific  Pebfobuancx  ^=337— Contracts. 

Specific  performance  of  a  contract  for  the 
purchase  of  land  will  be  dehied  where  then 
was  no  meeting  of  the  minds  of  the  parties, 
and  thus  there  was  no  valid  contract  between 
them. 

[Kd.  Note— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  gi  lOS-112;  Dec.  Dig. 
<8=937.] 

2.  Appeal  and  Ebbob  4=91116 — QuBBHOira 
Determined. 

Where  specific  performance  of  a  contract 
is  denied  on  appeal  because  there  was  no  valid 
contract  between  the  parties,  the  question  of 
title  to  lands  involved  in  the  contract  cannot  be 
decided. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  4411,  4412;  Dec.  Dig.  «=> 
1116.] 

Hydrick,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Edgefield  County ;  John  S.  Wilson,  Judge. 

Action  by  Kate  M.  Adams  against  the  (Geor- 
gia-Carolina Power  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Be- 
versed. 

Boykin  Wright,  of  Augusta,  Ga.,  end  Shep- 
pard  Bros,  and  Thurmond  &  Nicholson,  all  o£ 
Edgefield,  for  appellant  Tillman  &  Mays 
and  Grier,  Park  &  Nicholson,  all  of  Green- 
wood, for  respondent 

FBASER,  J.  This  is  an  action  tor  specific 
performance.  The  respondent  in  her  argu- 
ment thus  states  In^  part  the  history  of  the 
controveray: 

"The  defendant  is  a  corporation  organized  for 
the  purpose  of  erecting,  operating,  and  main- 
taining a  plant  for  the  manufacture  and  sale 
of  electric  power.  Its  plant  is  situate  on  Sa- 
vannah river,  and,  in  order  to  obtain  the  power 
necessary  to  operate  Its  plant  It  began  the  erec- 
tion of  a  dam  across  the  Savannah  river  below 
the  lands  of  the  plaintiff.  In  coarse  of  the  erec- 
tion of  this  dam,  it  was  found  that  the  water 
would  be  backed  up  so  as  to  submerge  considera- 
ble lands  belonging  to  this  plaintiff,  and  would 
water-sob  other  of  her  lands.  She  owned  a 
large  tract  of  some  300  acres  on  Savannah  ri^- 
er,  and  the  defendant  commenced  proceedings  to 
condemn  so  much  of  the  same  as  it  estimated 
would  be  affected  by  its  dam  across  the  rirer. 
The  plaintiff  questioned  the  right  of  the  defend- 
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aot  to  take  her  lands  by  condemnation,  and 
sought  to  have  the  condemnation  proceedings 
stopped  by  injunction  when  negotiations  were 
opened  for  a  settlement  of  the  differences  be- 
tween the  (sic)  parties." 

The  appellant  proposed  to  take  51»'/ioo 
acres  of  plaintiff's  land.  Both  the  plaintiff 
and  defendant  claimed  that  a  contract  was 
made  by  the  parties,  and  both  ask  for  an  en- 
forcement of  the  contract,  as  they  understand 
it  Both  parties  claim  that  the  contract  can 
be  gathered  from  certain  letters  that  passed 
between  Mr.  Oiler,  as  attorney  for  the  plain- 
tiff, and  Mr.  Wright,  as  attorney  for  the  de- 
fendant These  letters  contain  the  whole 
showing  and  upon  them  rest  the  rights  of  the 
parties.  The  principal  question  between  the 
parties  is  as  to  the  ownership  of  a  strip  of 
land  lying  between  the  bank  of  the  Savannah 
river  and  the  middle  of  the  river. 

[1]  Before  speciUc  performance  can  be  de- 
creed, it  is  first  necessary  to  determine  wheth- 
er there  Is  a  contract  between  the  parties  or 
not  If  there  is  no  contract,  then  there  is 
nothing  to  enforce.  It  would  be  speculative 
for  a  court  to  say  what  would  have  been  the 
rights  of  the  parties  if  they  had  made  a  con- 
tract The  declaration  of  opinion  would  be 
simply  the  individual  opinions  of  the  mem- 
bers of  the  court  Was  there  a  contract  be- 
tween the  parties? 

The  rule  is  thus  stated  in  Spears  v.  Long, 
82  S.  G.  533,  534,  11  S.  B.  334: 

"Without  stopping  to  inquire  whether  the 
contract  in  contention  here  was  or  was  not  of 
a  class  capable  of  being  enforced,  it  was  still 
necessary  that  it  should  have  certain  elements 
and  incidents  in  order  to  authorize  a  court  of 
equity  to  compel  its  performance.  The  court 
cannot  make  a  contract  for  the  parties,  or  even 
complete  an  imperfect  one,  and  therefore  it  is 
indispensable  that  there  should  be  a  concluded 
contract  'certain  and  explicit.'  As  Mr.  Pom- 
eroy  puts  it :  "The  contract  must  be  concluded, 
certain,  unambiguous,  natural,  and  upon  a  val- 
uable consideration;  it  must  be  perfectly  fair  in 
all  its  parts,  free  from  any  misrepresentation 
or  misapprehension,  fraud  or  mistake,  imposi- 
tion or  surpdae.'  3  Pom.  Eq.  Jur.  f  1416,  and 
notes." 

In  this  case  it  gives  this  court  pleasure  to 
know  that  the  only  question  is  as  to  misap- 
prehension and  surprise.  The  only  question 
is:  Did  the  minds  of  the  parties  meet? 
When  able  and  honorable  counsel  who  con- 
ducted the  negotiations  come  into  conrt  on 
opposite  sides,  and  tlie  one  alleges  that  a  cer- 
tain tract  of  land  was  included  in  the  con- 
tract, and  the  other  states,  with  equal  confi- 
dence; that  it  was  not  Included,  then  the  mis- 
apprehension is  on  the  face  of  the  pleadings. 
Here  there  Is  no  variance  between  the  plead- 
ings and  the  proof  on  that  subject 

Mr.  Grier  writes  in  his  first  letter: 

"Ton,  of  course,  recall  that  this  letter  is  en- 
tirely without  prejudice,  and  so  will  be  your 
reply.  In  fact  we  had  just  as  well  have  it  un- 
derstood that  any  correspondence  passing  be- 
tween us  is  to  be  considered  by  both  of  us  with- 
out prejudice  to  the  rights  of  our  respective 
cHents." 

To  this  Mr.  Wright  replied  the  next  day: 
"My  first  impulse  is  to  say  in  reply  that  any 
further  coraespondence  between  us  on  this  sub- 


ject would.  In  my  opinion,  prove  futile,  as  my 
client  and  yours  are  so  hopelessly  apart,  both 
as  to  acreage  and  price  involved.  However,  it 
certainly  cannot  prejudice  the  cause  of  eitiier 
for  me  here  to  give  you  my  point  of  view." 

Before  either  party  can  successfully  claim 
that  the  other  Is  bound  by  any  letter  that  fol- 
lowed, it  must  appear  that  the  personal  char- 
acter of  the  letters  was  distinctly  repudiated, 
and  that  the  "hopeless"  disagreement  had  be- 
come a  complete  understanding.  The  record 
does  not  show  it  Those  letters  were  written 
before  Mi.  Wright  knew  ttiat  Mr.  Orieor 
would  contend  that  his  client  owned  the  bed 
of  the  river  to  the  center  of  the  stream. 
When  Mr.  Wright  was  informed  by  Mr.  Grier 
that  the  riparian  proprietor  claimed  title  to 
the  middle  of  the  stream,  Mr.  Wright  prompt- 
ly writes  to  Mr.  Grier: 

"To  say  that  it  was  a  surprise  and  shock  to 
me  is  but  expressing  it  mildly." 

To  this  Mr.  Grier  in  turn  says: 

"Frankly,  it  is  somewhat  a  surprise  to  us 
that  you  raise  the  question"—!,  e.,  plaintiff's  ti- 
tle to  the  center  of  the  stream. 

Both  parties  stand  where  they  stood  that 
day.  There  are  about  12  acres  in  the  river. 
It  Is  as  clear  as  can  be  that  Mr.  Wright  tor 
his  client  never  intended  to  include  the  12 
acres,  and  that  Mr.  Grier,  for  his  client  never 
intended  to  exclude  it  from  the  deed.  These 
12  acres  constitute  a  material  part  of  the 
sale,  and,  since  the  parties  did  not  uid  do 
not  agree  as  to  its  ownership,  their  minds 
never  meC  and  there  is  no  contract  between 
the  parties. 

There  were  other  matters  of  disagreement 
but  It  Is  needless  to  prolong  this  opinion. 

[2]  2.  It  is  unfortunate  for  these  parties 
that  this  court  cannot  decide  the  real  ques- 
tion between  them,  to  wit,  the. ownership  of 
the  land  lying  between  the  bank  and  the  mid- 
dle of  the  stream.  It  is  very  clear  that  leav- 
ing held  that  there  is  no  contract  to  enforce, 
a  declaration  as  to  what  would  have  been 
the  construction  if  a  contract  had  been  made 
would  not  be  binding  on  the  parties  or  this 
court  in  subsequent  litigation.  The  question 
as  to  the  right  of  the  plaintiff  in  this  case  to 
the  12  acres  in  controversy  does  not  affect  the 
plaintiff  alone.  It  affects  the  rights  of  every 
citizen  of  this  state  who  owns  land  lying  on 
the  navigable  streams  in  this  state  where  the 
tide  does  not  ebb  and  flow.  It  may  affect  the 
rights  of  every  citizen  of  this  "state  and  the 
United  States."  Under  our  Constitution,  no 
conrt  would  be  justified  in  making  a  deliv- 
erance on  a  question  of  such  wide  end  vital 
Importance,  unless  its  right  and  duty  to  do 
so  is  indisputable. 

Judgment  reversed,  and  the  parties  restor- 
ed to  their  original  status. 

GARY,  a  3.,  and  WATTS  and  GAGBJ,  JJ., 
concur. 

HTDBICK,  X  I  dissent  The  plaintiff  al- 
leges that  she  and  the  defendant  made  a  con- 
tract   Tlie  defendant  admits  that  allegation. 
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The  correspondence  between  their  attorneys 
(who  were  authorized  to  represent  them  in 
making  the  contract)  which  embodies  the  con- 
tract shows  that  they  Intended  to  contract 
and  did  contract  But  after  they  had  con- 
tracted a  difference  arose  between  them  as  to 
the  legal  effect  of  the  contract,  and  that  Is 
now  their  only  difference.  They  have  by 
proper  procedure  brought  that  difference  here, 
and  the  court  ought  to  decide  It 

(143  Oa.  47S) 

TERRT  et  al.  ▼.  DREW.     (No.  853.) 
(Supreme  Court  of  Georgia.     May  13,   1915.) 

(Syllahua  2)]/  the  Court.) 

1.  JuBT  cg=>25— Right  to  Juey  TbiaI/— Ac- 
tion IN  City  Codbt. 

Under  the  twenty-first  and  thirtieth  sec- 
tions of  the  act  of  1909  (Acts  1909,  pp.  2G0, 
269,  271),  creating  the  city  court  of  Lumpkin, 
where  a  suit  in  that  court,  based  on  a  promisso- 
ry note  and  an  open  account,  was  in  default, 
and  no  jury  was  demanded  as  prorided  by  the 
act,  the  judge  could  render  a  judgment  without 
a  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  g§  154-173;  Dec  Dig.  <©=>25.] 

2.  JuBT  «=>25— Right  to  Jury  TbiaIt— Ac- 
tion IN  City  Coubt. 

This  was  not  in  conflict  with  the  section  of 
the  Constitution  which  provides  that  the  court 
may  render  judgment  without  a  jury  in  suits 
on  unconditional  contracts  in  writing,  where 
no  plea  is  filed  on  oath. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §§  154-173;    Dec.  Dig.  <S=25J 

3.  Vacation  of  Jddquent. 

Under  the  facts,  there  was  no  error  in 
overruUng  a  motion  to  vacate  the  judgment  and 
reinstate  the  case  on  the  docket  for  trial. 

Error  from  Superior  Court,  Stewart  Coun- 
ty;  Z.  A.  liittlejohn,  Judge. 

Action  between  F.  C.  Terry  and  others  and 
J.  R.  J.  Drew.  From  the  judgment,  the  par- 
ties first  mentioned  bring  error.    Affirmed. 

T.  T.  James,  of  Ltunpkin,  for  plaintiffs  in 
error.  J.  F.  Souter,  of  Preston,  and  G.  X. 
Harrell,  of  Lumpkin,  for  defendant  in  error. 

LUMPKIN,  J.  A  case  was  In  default  in 
the  city  court  of  Lumpkin,  at  the  December 
term,  1912.  The  suit  was  based  partly  on  a 
promissory  note  and  partly  on  an  open  ac- 
count. No  Jury  appearing  to  have  been  de- 
manded, as  provided  by  the  act  creating  the 
city  court  of  Lumpkin,  a  Judgment  was  ren- 
dered by  the  Judge  without  a  jury.  The  city 
court  having  been  abolished,  and  its  busi- 
ness transferred  to  the  superior  court,  a  mo- 
tion was  made  in  that  court  to  vacate  the 
Judgment  and  that  the  case  be  restored  to 
the  docket  for  trial.  The  motion  was  over- 
ruled, and  the  movant  excepted. 

[1]  By  section  18  of  the  act  of  1909  (Acts 
1909,  pp.  260,  269),  establishing  the  city  court 
of  Lumpkin,  it  was  provided  that,  in  cases 
where  no  issuable  defense  should  be  filed  by 
the  second  day  of  the  first  term,  a  verdict  or 
Judgment  might  be  taken,  "as  the  case  may 


be."  By  the  twenty-first  section  It  was  de- 
clared that  the  judge  should  have  power  and 
authority  to  hear  and  determine,  without  a 
Jury,  all  civil  cases  of  which  that  court  had 
jurisdiction,  and  to  give  Judgment  therein: 
Provided  that  either  party  in  a  cause  should 
be  entitled  to  a  trial  by  Jury,  upon  entering 
a  demand  therefor  by  himself  or  attorney 
on  or  before  the  call  of  the  docket  at  the 
term  to  which  the  case  was  returnable,  la 
all  cases  In  which  such  party  would  be  en- 
titled to  a  trial  by  Jury  under  the  Constitu- 
tion and  laws  of  the  state.  It  was  made  the 
duty  of  the  judge  to  sound  the  docket  upon 
the  opening  of  each  term,  for  the  purpose  of 
ascertaining  in  what  cases  demands  for  a 
Jury  trial  would  be  made.  By  section  30  It 
was  provided  that  in  cases  where  no  defense 
was  filed,  or  where  the  defense  filed  was 
stricken,  the  court  should  enter  Judgment  or 
permit  a  verdict,  as  the  case  might  be,  upon 
demand  of  the  plaintiff,  on  any  day  after  the 
first  day  of  the  term.  Thus,  if  there  was 
no  demand  for  a  Jury  trial,  the  court  was  to 
enter  Judgment,  performing  at  once  the  func- 
tions of  a  Judge  and  that  of  a  Jury,  where 
a  Jury  would  otherwise  render  a  verdict 
If  a  Jury  trial  was  duly  demanded,  a  verdict 
was  to  be  taken  in  proper  cases. 

[2,3]  The  provision  of  the  Constitution 
that  Judgmrait  shall  be  entered  by  the  Judge 
without  a  Jury  in  a  suit  on  an  unconditional 
contract  in  writing,  where  no  plea  is  filed 
under  oath  (Civil  Code  1910,  $  6516),  did 
not  prevent  the  Judge  of  the  city  court  of 
Lumpkin  from  acting  as  Judge  and  Jury  upon 
consent,  or  when  no  Jury  was  demanded,  and 
thus  there  was  a  sort  of  statutory  consent  or 
waiver.  Sutton  v.  Ounn,  86  Ga.  652, 12  S.  E. 
979.  In  the  absence  of  anything  shovrlng  the 
contrary,  it  wUl  be  presumed  that  the  Judge 
did  his  duty  in  regard  to  calling  the  docket. 
If  there  had  been  a  suit  on  an  open  account 
and  a  defatilt,  and  a  Jury  bad  been  demand- 
ed, a  verdict  would  have  been  rendered.  If 
Ui  such  a  case  no  Jury  was  demanded,  the 
Judge  could  act  without  a  Jury. 

In  the  present  case,  the  term  of  court  was 
to  begin  on  Monday,  December  9,  1912.  The 
Judge  was  absent  on  that  day,  and  court  be- 
gan on  Tuesday.  It  continued  untU  Decem- 
ber 19th.  On  that  day,  the  case  being  in  de- 
fault, a  Judgment  was  taken.  Late  in  the 
afternoon  of  the  same  day,  after  court  had 
adjourned  for  the  term,  the  clerk  received  a 
plea  In  the  case.  On  the  hearing  of  the  mo- 
tion to  vacate  the  Judgment  evidence  was 
Introduced.  It  showed'  that  on  the  first  day 
of  court  counsel  for  the  defendant  Informed 
counsel  of  record  for  the  plaintiff  that  he 
would  file  a  plea  on  the  next  day.  Counsel 
of  record  for  the  plaintiff  replied  that.  If 
this  were  done.  It  would  carry  the  case  over 
until  the  next  term;  and,  assuming  that  it 
would  be  done,  he  went  to  his  home  in  an- 
other county.  Prior  to  the  commencement  of 
the  term  of  court,  the  plaintiff  had  retained 
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an  additional  attorney,  whose  name  did  not 
appear  of  record.  Before  the  term  closed, 
this  attorney  ascertained  that  no  plea  or  an- 
swer had  In  fact  been  filed,  and  took  the  Jodg- 
meut 

Under  the  facts,  and  the  act  creating  the 
city  court,  the  Judgment  rendered  by  the 
judge  without  a  jury  was  not  unconstitution- 
al, although  it  included  a  claim  upon  an  open 
account ;  nor  was  any  good  reason  shown  for 
the  delay  in  filing  the  plea.  Accordingly 
there  was  no  error  in  overruling  the  motion 
to  vacate  the  judgment,  made  in  the  superior 
court,  after  the  abolition  of  the  city  court  of 
Lumpkin  (Acts  1912,  p.  243). 

Coimsel  for  the  plaintiff  in  error  relied  on 
the  decision  of  the  Court  of  Appeals  tu -Turn- 
er V.  Bank  of  MaysviUe,  13  Ga.  App.  547,  79 
S.  E.  180.  In  that  case  the  principle  now 
ruled  was  recognized,  but  it  was  said  that 
there  was  no  evidence  of  the  waiver  of  a  Jury, 
that  the  judgment  was  liased  on  a  conditional 
contract  In  writing,  and  that  the  Judge  did 
not  have  in  mind  proof  of  notice  in  order  to 
authorize  a  recovery  of  attorney's  fees.  Nor 
was  any  question  of  waiver  involved  in 
Anders  v.  Blount,  67  Ga.  41. 

Judgment  affirmed.  All  the  Justices  con- 
car,  exceof:  FISH,  O.  J.,  absent  on  account 
of  slcknesa. 

(143  Oa.  479) 

LEONARD  V.  FIELDS.     (No.  355.) 

(Supreme  Court  of  Georgia.    May  13, 1915.) 

(BvUabut  iy  the  Court.) 

1.  Landlobd  and  Tenant  €=>246  —  Likit  — 
Cbof  of  Subtenant. 

A  crop  produced  on  any  part  of  the  rented 
land  is  liable  for  the  whole  rent,  whether  pro- 
duced by  the  tenant  or  his  Bubtenant,  tmless  the 
landlord  assented  to  or  ratified  the  subletting. 

[E^d.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  991-1002;  Dec.  Dig.  i8=> 
246.] 

2.  Landlobd  and  Tenant  $=9245— Distbess 
Wabbant— Cbop  of  Subtenant— Account- 
in  o. 

Where  a  tenant  sublets  a  part  of  the  land 
without  the  landlord's  consent,  and  also  sublets 
a  part  of  the  land  to  the  landlord,  and  the  land- 
lord is  seeking,  by  distress  warrant  against  the 
original  tenant,  to  collect  the  rent  of  the  whole 
premises  out  or  the  crop  grown  by  the  subten- 
ant, be  should  account  for  such  an  amount  as 
the  rental  value  of  the  land  which  he  subrented 
bears  to  the  entire  rental  value.     • 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent.  Dig.  !§  988-990;  De&  Dig.  «s» 
246.] 

8.  Landlord  and  Tenant  ^=9254  —  Land- 
ix>bd's  Lien— Rights  of  Subtenant. 

A  tenant  has  no  power  to  consent  to  any 
application  by  the  landlord  of  the  subject-mat- 
ter of  the  lien  for  rent,  which  would  leave  that 
lien  in  force  to  the  prejudice  of  a  subtenant,  rel- 
atively to  the  collection  of  the  entire  rent  from 
the  crop  grown  by  the  subtenant  Nor  can  the 
landlord  apply  the  proceeds  of  the  tenant's  crop 
to  an  independent  indebtedness  of  the  tenant, 
to  the  injury  of  the  subtenant 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  §§  986,  1034-1044;  Dec. 
Dig.  «=9254.] 


Error  from  Superior  Court,  Wilcox  Coun- 
ty; W.  F.  George,  Judge. 

Action  by  Joseph  Fields  against  Will  Leon- 
ard. Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

Hal  Lawson,  of  Abbeville,  for  plaintiff  in 
error.  Max  B.  Land,  of  Cordele,  for  defend- 
ant Id  error. 

EVANS,  P.  J.  Joseph  Fields  rented  30 
acres  of  land  to  John  and  Will  Alexander, 
who  subrented  12  acres  to  WUl  L«onard.  A 
distress  warrant.  Issued  at  the  instance  of 
the  landloi*d  against  the  principal  tenants, 
was  levied  upon  the  crop  grown  by  the  sub- 
tenant, who  filed  a  petition  to  enjoin  the  pro- 
ceeding. On  the  trial  it  appeared  that  in 
October,  1910,  Fields  rented  to  John  and 
Will  Alexander  30  acres  of  land  for  the  year' 
1911  for  $125,  and  took  their  note  for  this 
amount  At  the  same  time  he  sold  them  a 
mule  for  $165,  retaining  the  title  to  the  mule. 
About  two  or  three  months  afterwards  the 
Alexanders  sold  the  mule  without  Fields' 
consent  or  knowledge.  In  the  early  part  of 
the  year  1911  the  Alexanders  subrented  12 
acres  of  the  land  to  Will  £«onard  for  the  sum 
of  $41,  who  gave  to  them  his  note  for  that 
sum.  The  Alexanders  also  subrented  &  acres 
to  Fields,  their  landlord,  for  which  he  agreed 
to  pay  $20.  The  remaining  land  was  cul- 
tivated by  the  tenants  and  their  cropper. 
Fields  deposited  in  a  bank  the  notes  given 
by  the  Alexanders  for  the  purchase  of  the 
male  and  for  the  rent.  On  the  maturity  of 
the  crop  the  Alexanders  sold  a  bale  of  cot- 
ton, and  gave  $25  of  its  proceeds  to  Fields. 
Subsequently  the  Alexanders  sold  to  Fields 
the  crop  raised  on  the  land  cultivated  by 
them,  for  an  amount  not  disclosed  in  the  evi- 
dence, with  direction  to  credit  the  same  on 
their  indebtedness  to  Iiim.  Alexander  tes- 
tified that  the  $25  frc«n  the  proceeds  of  the 
bale  of  cotton  which  he  paid  to  Fields  and 
the  $20  which  Fields  was  to  pay  for  the  rent 
of  the  6  acres  of  land  were  to  be  credited  on 
the  rent  note.  Fields  testified  that  these 
amounts  were  agreed  to  be  credited  on  the 
mute  note.  The  subtenant  testified  that 
Fields,  upon  discovery  that  he  had  subrented 
from  the  Alexanders,  consented  to  his  sub- 
lease. The  landlord,  on  the  other  hand, 
denied  that  he  said  or  did  anything  Indica- 
tive of  his  assent  to  the  sublease.  The  land- 
lord further  testified  that  the  Alexanders 
deposited  with  a  bank  the  note  of  the  sub- 
tenant, with  directions  to  apply  its  proceeds, 
when  collected,  on  the  rent  note  of  his  ten- 
ants, and  that  the  bank  collected  the  sub- 
tenant's note  and  applied  its  proceeds  accord- 
ing to  the  subtenant's  direction.  The  jury 
found  in  favor  of  the  landlord  the  sum  of 
$64,  and  the  subtenant  moved  for  a  new  trial, 
which  was  refused. 

[1]  1.  A  crop  produced  on  any  part  of  the 
rented  premises  is  liable  for  the  whole  rent 
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of  the  entire  premises,  whether  produced  by 
the  tenant  or  his  subtenant,  unless  the  land- 
lord assented  to  or  ratified  the  subletting. 
Andrew  v,  Stewart,  81  Ga.  53,  7  S.  Bl.  169; 
Thompson  t.  Commercial  Guano  Company,  93 
Ga.  282,  20  S.  B.  309 ;  Hudson  v.  Stewart,  110 
Ga.  37,  35  S.  E.  17&  The  whole  of  the  crop 
also  Is  liable  for  the  special  lien  of  the  land- 
lord for  supplies,  etc.,  furnished  to  the  ten- 
ant to  make  the  crop.  Nash  ▼.  Orr,  9  Ga. 
App.  33,  70  S.  R  194.  It  appears  from  the 
evidence  that  the  landlord  sold  the  tenants  a 
mule  in  October,  1910,  reserving  titte  to 
himself,  and  about  two  months  thereafter 
the  tenants  disposed  of  the  mule.  The  evi- 
dence does  not  show  that  the  landlord  sold 
the  tenants  the  mule  for  the  purpose  of  mak- 
ijig  the  crop  of  the  ensuing  year,  or  that 
the  furnishing  of  a  mule  was  necessary  to 
make  the  crop.  In  other  words,  the  evidence 
is  Insufficient  to  show  that  the  landlord  had 
a  special  lien  upon  the  crop  raised  upon  the 
rented  premises,  by  virtue  of  Civil  Code,  | 
3348,  which  gives  a  special  lien  to  a  landlord 
for  supplies,  mules,  etc.,  furnished  to  make 
the  crop;  and  this  indebtedness  must  be 
treated  as  unsecured  by  lien  on  the  crop. 

[2]  2.  If  nothing  more  appeared  than  that 
the  tenants  had  sublet  the  land  without  the 
landlord's  permission,  the  latter  would  be 
entitled  to  make  the  full  amount  of  his 
rent  out  of  the  crop  grown  by  the  subtenant, 
on  the  distress  warrant  Issued  against  the 
principal  tenants.  But  other  elements  enter 
into  the  transaction.  One  is  that  the  land- 
lord subrented  a  part  of  the  land  from  his 
tenants,  who,  according  to  the  landlord's 
testimony,  agreed  that  the  rent  contracted  to 
be  paid  should  be  credited  on  the  mule  note. 
This  presents  the  Question:  Can  a  landlord 
subrent  from  a  tenant  a  part  of  the  premises, 
and  agree  with  his  tenant  that  the  amount 
agreed  to  be  i>ald  for  the  subrenting  be  credit- 
ed upon  an  independent  indebtedness  of  the 
tenant,  so  as  to  make  the  crop  of  a  subtenant 
liable  for  the  whole  rent  of  the  entire  prem- 
ises? We  think  not.  Although  the  tenant 
and  the  landlord  may  characterize  the  sur- 
render of  a  portion  of  the  premises  as  a  sub- 
rental, relatively  to  a  subtenant  the  transac- 
tion will  be  regarded  in  the  nature  of  a 
withdrawal  of  a  part  of  the  demised  prem- 
ises, bnd  the  landlord  cannot;  thereafter 
equitably  require  the  subtenant  to  pay  the 
rent  for  the  whole  of  the  land  originally 
rented.  Nor  do  we  think  the  price  fixed  by 
the  landlord  and  his  tenant  as  rent  for  the 
land  which  the  tenant  sublet  to  the  landlord 
would  be  binding  upon  the  tenant  Where 
the  landlord  is  seeking  to  make  the  entire 
rent  out  of  the  crop  of  the  subtenant,  he 
should  account  for  such  an  amount  as  the 
land  which  was  turned  back  to  him  by  the 
tenant  bears  to  the  entire  rental  value.  In 
other  words,  there  should  be  an  equitable  ap- 
portionment between  the  rent  contracted  to 
be  paid  and  the  rent  of  the  land  remainisg 


after  the  surrender  of  a  part  of  it  by  the 
tenant  to  the  landlord. 

[8]  8.  It  is  conceded  that  the  landlord  pur- 
chased from  the  principal  tenant  his  entire 
crop  raised  on  the  rented  premises,  and  ap- 
plied the  same  on  the  mule  note.  There  Is  a 
dispute  as  to  whether  the  application  of  the 
payment  was  made  by  the  direction  of  the 
tenant;  but  we  do  not  think  that  makes  any 
difference  in  this  case.  As.  between  the  par- 
ties, the  rule  governing  appropriation  of  pay- 
ments is  clear  and  simpla  If  the  creditor 
has  several  demands,  the  debtor  may  direct 
the  application  of  the  payment.  If  he  falls 
to  do  so,  the  creditor  has^  the  right  to  ap- 
ppopriate  at  his  election.  If  neither  exercise 
the  privilege,  the  law  will  direct  the  applica- 
tion In  such  manner  as  Is  reasonable  and 
equitable.  Civil  Code  1910,  S  4316.  But, 
where  one  of  the  debts  of  the  creditor  is 
secured  by  lien  on  the  prc^ierty,  and  he  re- 
ceives from  his  debtor  either  the  property 
under  lien  or  Its  proceeds,  the  rights  of  third 
persons  cannot  be  ignored  by  a  conventional 
appropriation  by  the  imrtles.  In  the  case 
of  ft  mortgage,  the  proceeds  of  mortgaged 
property  must  be  applied  to  extinguish  the 
mortgage  indebtedness,  without  regard  to 
any  agreement  between  the  mortgagor  and 
mortgagee,  so  far  as  the  rights  of  innocent 
third  persons  would  otherwise  be  prejudicial- 
ly affected.  Jones  on  Chattel  Mort.  §  640; 
Hughes  V.  Johnson,  38  Ark.  285;  111.,  etc., 
Bank  v.  Alexander  Stewart  Lumber  Co.,  119 
Wis.  64,  94  N.  W.  777.  A  tenant  has  no  pow- 
er to  consent  to  any  application  by  the  land- 
lord of  the  subject-matter  of  the  lien  for  rent, 
which  would  leave  that  lien  In  force  to  the 
prejudice  of  a  mortgagee  of  the  tenant,  rel- 
atively to  so  much  of  the  crop  as  the  land- 
lord did  not  receive.  Cofer  v.  Benson,  02  Ga. 
793,  19  S.  El  56.  The  equity  of  a  subtenant 
to  have  applied  the  proceeds  of  the  crop 
grown  by  the  tenant  and  received  by  the 
head  landlord  in  extinguishment  of  the  lat- 
ter's  lien  for  rent-stands  on  the  same  footing. 
Barlow  V.  Jones,  117  Ga.  412,  43  S.  E2.  69a 
It  would  seem  that  the  true  equitable  rule 
would  require  a  landlord  who  receives  the 
proceeds  from  a  portion  of  the  crop  raised 
by  his  tenant  to  apply  such  proceeds  to  the 
rent,  as  against  his  subtenant  from  whom 
he  Is  attempting  to  enforce  the  collection  of 
the  entire  rent  out  of  the  crops  grown  by  the 
subtenant,  who  subleased  without  his  con- 
sent. The  amount  of  this  credit  manifestly 
was  not  allowed.  The  total  rent  contracted 
to  be  paid  was  $125.  The  landlord  actually 
received  $41  from  the  subtenant,  and  con- 
tracted to  pay  $20  for  his  sublease.  Deduct- 
ing these  two  items  from  the  rent  contracted 
to  be  paid  leaves  the  sum  found  by  the  Jury 
in  favor  of  the  landlord  against  the  sub- 
tenant, and  leaves  out  of  consideration  the 
$25  paid  by  the  tenant,  as  well  as  the  value 
of  the  crop,  which  was  not  disclosed  by  the 
evidence^    We  therefore  think  that  the  vei- 
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diet  is  not  supported  by  the  evidence,  and  a. 
new  trial  ahonld  be  granted. 

Judgment  reversed.  All  the  Justices  con- 
COT,  except  FISH,  C.  J.,  absent  on  account 
of  sickness.    • 


wa  Ga.  tea 

CBOSBY  v.  LOVETT. 
(Sapreme  Court  of  Georgia. 


(No.  356.) 
May  13, 191S.) 


(Syllabiig  bv  the  Court.) 

BXECTJTOBS     AND     ADKINISTBATOBS     ®=308     — 

Sale  op  Pbopebty— Insolvent  Pueohasebs 

—Liability  of  Administrator. 

Where  an  administrator,  who  bad  an  order 
authorizing  him  to  farm  the  land  of  his  intes- 
tate, bought  mules  with  funds  of  the  estate,  and 
later  sold  them  at  an  administrator's  sale  on 
credit  to  insolvent  purchasers,  taking  no  securi- 
ty exc^t  a  retention  of  title  to  the  property,  if 
a  loss  arose  from  such  failure  be  was  liable 
therefor. 

(a)  If  subsequently  the  administrator  died, 
and  an  administrator  de  bonis  non  was  appoint- 
ed on  the  estate  of  bis  intestate,  and  also  an  ad- 
ministrator on  his  estate,  and  the  former  took 
the  notes  containing  a  reservation  of  title,  re- 
took possession  of  tne  mules  without  legal  pro- 
ceedings, and  resold  them  at  administrator's 
sale,  at  which  they  brought  less  than  the 
amount  invested  in  their  purchase  and  the 
amount  which  they  brought  at  the  first  sale,  the 
administrator  of  the  first  administrator  was  lia- 
ble for  tile  difference;  the  administrator  de 
bonis  non  tendering  back  to  him  the  notes,  and 
nothing  appearing  to  show  that  the  second  ad- 
ministrator s  sale  was  not  fairly  conducted,  or 
that  property  did  not  bring  a  fair  value  thereat. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Oent  Dig.  §§  1607-1615; 
Dec.  Dig.  <S=>368.] 

Error  from  Superior  Court,  Berrien  Coun- 
ty,  W.  E.  Thomas,  Judge. 

Action  by  O.  D.  Lovett,  administrator, 
against  H.  A.  Crosby,  administrator.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

O.  E.  Parrlsh,  of  Adel,  for  plaintiff  in  er- 
ror. W.  D.  Bule  and  Knight  &  Chastaln,  all 
of  Nashville,  for  defendant  In  error. 

LUMPKIN,  J.  H.  A  Crosby  was  appoint- 
ed administrator  of  TluMnas  Hill,  deceased. 
Having  an  order  of  the  ordinary  antborizlng 
him  to  farm  the  land,  he  took  $1,300  of  the 
funds  of  the  estate  and  bought  five  mules. 
Later  he  sold  them  at  an  administrator's  sale 
to  Insolvent  purchasers  for  the  same  price. 
The  sales  were  made  on  credit,  and  the  ad- 
ministrator took  no  security  other  than  a 
reservation  of  the  title  to  the  property.  Sub- 
sequently the  administrator  died,  and  an  ad- 
ministrator was  appointed  for  his  estate.  An 
administrator  de  bonis  non  was  appointed  for 
the  estate  of  Hill.  He  received  from  the  ad- 
ministrator of  Crosby  the  notes  reserving  title 
to  the  mules,  took  possession  of  the  mules 
without  legal  proceedings,  and  resold  them  at 
an  administrator's  sale.  They  brought  $552 
less  than  the  $1,300  Invested  In  Uiem,  and 
the  amount  for  which  they  were  originally 
sold.    The  administrator  de  bonis  non  of  the 


estate  of  Hill  cited  the  administrator  of  the 
original  administrator  for  a  settlement  be- 
fore the  ordinary.  An  appeal  was  taken. 
The  administrator  de  bonis  non  tendered 
back  to  the  defendant  the  notes.  In  the  su- 
perior court  the  presiding  Judge  directed  a 
verdict  in  favor  of  the  plaintiff  for  $552.  The 
defendant  excepted. 

No  objection  was  made  as  to  the  form  of 
the  action,  but  the  question  raised  was  as  to 
the  liability  of  the  administrator,  who  sold 
on  a  credit  to  insolvent  purchasers  mules 
which  he  bad  bought  for  and  with  funds  of 
the  estate,  taking  no  security  except  a  reten- 
tion of  the  title  to  the  property.  Under  Civil 
Code  1910,  f  4023,  and  the  decision  in  English 
V.  Horn,  102  Ga.  770,  29  S.  E.  972,  the  ad- 
ministrator was  liable  for  the  loss  thus  oc- 
casioned. The  substantial  facts  were  not  In 
dispute,  and  there  was  no  error  in  directing  a 
verdict  for  the  plaintiff.  The  contentions  of 
counsel  for  the  plaintiff  In  error  as  to  estop- 
pel, laches,  and  the  necessity  for  submitting 
the  case  to  a  Jury  were  not  well  founded. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except-nSH,  C.  J.,  absent  on  account  of 
sickness. 


(143  Qa.  4&g) 

McDonald  v.  head.   (No.  346.) 

(Supreme  Court  of  Georgia.     May  12,  1915.) 
(Byttabut  hv  the  Court.) 

1.  Pasties  i&=>93— Right  to  Except— Stbik- 
iWG  OF  iNTEBVENTioNS— Injunction. 

Where  an  equitable  petition,  seeking  to  ob- 
tain an  injunction  against  the  collection  of  a 
jodgment  for  the  purchase  money  of  land,  was 
filed,  and  certain  persons,  who  claimed  to  hold 
bonds  for  title  nnder  the  plaintiff,  sought  to 
intervene,  but  their  interventions  were  stricken, 
this  furnished  no  ground  for  exception  by  the 
plaintiff  in  the  equitable  proceeding. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  is  153,  154;  Dec  Dig.  <8=393.] 

2.  INTBBLOOUTOBY  INJUNCTION.* 

There  was  no  error  in  refusing  to  grant 
the  interlocntory  injunction  sought. 

Error  from  Superior  Court,  Jeff  Davis 
County;   J.  P.  Hlgbsmlth,  Jndge. 

Injunction  by  B.  B.  McDonald  against 
Mrs.  S.  E.  Head.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

S.  D.  Dell,  of  Hazlehurst,  for  plaintiff  in 
error.  Wilson,  Bennett  ft  Ijambdin,  of  Way- 
cross,  and  J.  Mark  Wilcox,  of  Hazlehurst,  for 
defendant  in  error. 

LUMPKIN,  J.  McDonald  brought  an  equi- 
table petition  against  Mrs.  Head,  seeking  to 
enjoin  a  proceeding  by  her  to  sell  certain 
land  nnder  a  Judgment  obtained  by  her 
against  him  for  an  unpaid  balance  of  the 
purchase  money.  He  alleged  that  the  de- 
fendant had  leased  certain  portions  of  the 
property  sold  to  him  to  other  persons,  with 
the  privilege  on  their  part  of  purchasing 
such  portions  at  as  high  a  price  as  others 
would  give  therefor;    that  he  took  a  bond 
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for  title  from  her,  and  entered  into  an  agree- 
ment with  her  to  carry  out  ber  contracts 
with  such  persons ;  that  afterward  he  made 
bonds  for  title  to  them,  collected  sums  of 
money  from  them,  and  paid  over  the  amounts 
collected  to  his  vendor;  and  that  he  was 
insolvent  and  unable  to  respond  in  damages 
for  a  breach  of  tils  bonds.  The  defendant 
denied  that  she  had  received  any  payments 
made  by  the  holders  of  the  original  options. 
The  holders  of  the  options  sought  to  inter- 
vene. Their  Interventions  were  dismissed, 
but  they  did  not  except  The  injunction  was 
denied,  and  the  plaintiff  excepted. 

[1]  1.  The  plaintiff  did  not  make  the  hold- 
ers of  the  options  from  his  vendor  parties 
defendant  to  his  action,  or  show  that  be 
was  entitled  to  any  relief  against  them,  or 
pray  any  such  relief.  They  did  not  except 
to  the  striking  of  their  Interventions,  and  it 
did  not  furnish  any  ground  of  exception  by 
the  plaintiff.  Gammage  v.  Powell,  101  Oa. 
640,  28  S.  E.  969. 

[2]  2.  The  evidence  was  In  conflict  as  to 
material  issues  in  the  case.  Under  it,  there 
was  no  error  in  refusing  to  grant  the  inter- 
locutory Injunction  sought 

Judgment  afSrmed.  AH  the  Justices  con- 
cur, except  FISH,  C  J.,  absent  on  account 
of  sickness. 


a43  Oa.  438) 

JOINER,  Tax  Collector,  et  al.  v.  PENNING- 
TON.     (Na  341.) 
(Supreme  Court  of  Georgia.     May  12,  191S.) 

(Syllalus  by  the  Court.) 

1.  Taxation   «=>254  —  Pbopebtt   Subjici— 

SlTXrS— POBTABLB    SaWMILX. 

A  portable  sawmill  is  not  subject  to  taxa- 
tion in  a  county  where  it  is  temporarily  located 
on  the  laud  of  another,  the  owner  of  the  saw- 
mill living  in  a  different  county,  and  returning 
the  same  for  taxation  as  personal  property,  to- 
gether with  other  property  in  the  county  of  his 
residence. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  tS  419-426,  Dec.  Dig.  <8='254.] 

2.  iNTEBLOCUrOBT  INJUNCTION. 

The  court  did  not  err  in  granting  the  in- 
terlocutory injunction. 

Error  from  Superior  Court,  Jefferson  Coun- 
ty;  B.  T.  Rawllngs,  Judge. 

Injunction  by  A.  F.  Pennington  against  M. 
S.  Joiner,  Tax  Collector,  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

A.  F.  Pennington  filed  bis  equitable  petition 
for  injunction  against  the  tax  collector  of 
Jenkins  county,  In  which  he  alleged  tliat  the 
official  named  was  proceeding  to  collect  a 
certain  tax  fl.  fa.  levied  upon  his  property, 
the  fl.  fa.  having  been  Issued  to  enforce  the 
payment  of  taxes  on  certain  personalty  of 
which  petitioner  was  the  owner,  consisting 
of  a  portable  sawmill,  certain  draft  animals, 
and  other  equipment  necessary  for  the  oper- 
ation of  the  sawmill;  that  petitioner  was  a 
resident  of  Jefferson  county;  that  he  moved 


the  sawmill  from  place  to  place  when  neces- 
sary for  the  profitable  conduct  of  the  busi- 
ness; and  that  while  the  sawmill  was  tem- 
porarily, in  the  year  1913,  In  Jenkins  county, 
the  tax  collector  of  that  county  entered  the 
same  on  the  digest  for  taxation.  The  plain- 
tiff insisted  tliat  the  property  was  not  tax- 
able in  Jenkins  county,  and  that  be  had  paid 
the  tax  leviable  upon  tbls  property  and  his 
other  property  In  Jefferson  county,  the  coun- 
ty of  his  residence.  The  tax  collector  an- 
swered the  petition.  He  neither  admitted 
nor  denied  the  allegations  as  to  the  residence 
of  petitioner,  or  that  he  owned  property 
only  in  the  county  of  Jefferson  and  paid 
taxes  on  the  same.  It  was  admitted  that  pe- 
titioner did  own,  am(»ig  other  property,  a 
portable  sawmill,  together  with  the  necessary 
equipment,  but  neither  admitted  nor  denied 
that  In  the  conduct  of  the  business  petitioner 
moved  the  sawmill  at  such  times  and  such 
places  as  might  be  necessary  In  the  conduct 
of  the  business.  It  was  alleged  in  the  an- 
swer that  taxable  property  of  the  value  of 
$1,850,  consisting  of  4  mules,  18  oxen,  a  saw- 
mill and  fixtures,  carts  and  wagons,  was 
owned  and  kept  by  petitioner  in  the  county 
of  Jenkins  on  October  16,  1912,  and  for  some 
time  prior  thereto ;  that  petitioner  continued 
to  keep  said  property  in  said  county  for 
nearly  a  year  from  October  16,  1912,  and 
used  it  in  the  operation  of  a  sawmill  in  said 
county,  and  kept  said  property  during  said 
time  on  land  taxable  in  Jenkins  county; 
ttiat  the  owner  had  no  other  office  tlian  that 
in  Jenkins  county,  through  which  he  man- 
aged his  sawmill  business  In  that  county; 
and  that  he  failed,  in  the  year  1913,  to  re- 
turn said  property  in  Jenkins  county  for  tax- 
ation, and  upon  his  failure  to  make  audi 
returns  the  tax  receiver,  on  June  28,  1913, 
assessed  and  returned  said  property  for  tax- 
ation in  Jenkins  county,  and  gave  notice  to 
petitioner  of  the  assessment  and  return.  The 
issuance  of  the  tax  fl.  fa.,  and  the  placing  of 
the  same  in  the  hands  of  the  sheriff  of  Jeffer- 
son county  for  collection,  were  admitted.  Up- 
on the  hearing  no  evidence  was  submitted; 
the  judge  stating  that  he  would  treat  all 
the  allegations  in  the  answer  as  true.  After 
consideration  the  court  granted  an  interloca- 
tory  Injunction  restraining  the  collection  of 
the  fl.  fa.  until  the  final  hearing  of  the  case. 
To  this  order  the  tax  collector  excepted. 

Wm.  Woodrum,  of  Millen,  for  plaintiffs  in 
error.  R.  N.  Hardeman,  of  liouisvllle,  for 
defendant  In  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
[1,2]  We  are  of  the  opinion  that  the  court 
did  not  err  in  granting  the  interlocutory  In- 
junction so  as  to  preserve  the  status  until 
the  final  hearing.  The  plaintiff  in  error  in- 
sists that  under  the  law  as  contained  in  sec- 
tion 1075  of  the  Civil  Code  of  1910  the  prop- 
erty was  taxable  in  Jenkins  county.  That 
section  contains  the  following  provision: 
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"All  persons,  companies,  or  corporations  con- 
dacting  any  business  enterprise  upon  realty  not 
taxable  in  the  county  in  which  such  persons 
reside,  or  the  office  of  the  company  or  corpora- 
tion is  located,  shall  return  for  taxation  their 
stock  of  merchandise,  raw  material,  machinery, 
live  stock,  and  all  other  personalty  employed 
in  the  operation  of  said  business  enterprise, 
and  the  notes  and  accounts  made  and  the  mon- 
ey used  in  the  prosecution  of  such  business  en- 
terprise, on  hand  at  the  time  for  the  estimation 
of  property  for  taxation,  including  all  personal- 
ty of  whatsoever  kind  connected  with  or  used 
in  said  enterprise  in  any  manner  whatever,  in 
the  county  in  which  is  taxable  the  realty  where- 
on such  business  enterprise  is  located  or  car- 
ried on :  Provided,  that  the  provisions  of  this 
section  shall  not  apply  to  those  corporations 
required  by  law  to  make  their  returns  to  the 
comptroller  general." 

We  do  not  think  that  the  proTisions  which 
we  liave  quoted  are  applicable  in  cases  like 
that  presented  In  this  record.  If  the  sawmill 
in  question  were  permanently  located  in  the 
:x>anty  of  Jenkins,  it  would  raise  a  different 
qnestion.  But  the  sawmill  here  songht  to 
be  taxed  is  a  portable  sawmill,  movable  from 
place  to  place  with  its  equipment,  and,  as  a 
matter  of  fact,  is  moved  to  such  a  place  as 
would,  In  the  opinion  of  its  owner,  render  the 
operation  of  the  same  profitable.  It  is  al- 
leged in  the  answer  that  the  property  re- 
mained in  Jenkins  county  for  about  a  year, 
but  it  does  not  distinctly  appear  that  It  had 
remained  as  long  as  a  year.  But,  even  if  it 
had  remained  for  a  period  of  a  year,  that 
would  not  be  conclusive  as  against  the  con- 
tention of  the  petitioner  that  the  mill  and 
its  equipment  remained  only  temporarily  In 
the  place  where  It  might  be  located.  If  the 
mill  is  actually  a  portable  sawmill,  remaining 
only  temporarily  in  the  place  to  which  it 
may  be  carried  for  operation,  and  tf ,  as  a 
matter  of  fact,  it  Is  carried  from  county  to 
county,  then  it  is  clearly  taxable  as  personal 
t>roperly  belonging  to  the  owner  in  the  county 
of  Jefferson,  that  is,  the  county  of  petition- 
er's residence ;  and.  If  taxable  there,  It  ought 
not  to  be  taxed  in  one  or  more  other  conn- 
ties  where  it  might  be  for  a  time  located  be- 
cause of  the  temporary  advantage  of  the  sit- 
uation. What  are  the  real  facts  of  the  case 
can  be  developed  upon  the  final  trial.  The 
Judge  properly  held  that  the  status  should  be 
preserved  unUl  then,  and  there  was  no  error 
to  granting  the  interlocutory  injunction. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  O.  J.,  absent  on  account 
of  sickness. 

(143  Ga.  470) 

RICHTER  T.  KILPATRICK.     (No.  351.) 
(Supreme  Court  of  Georgia.     May  13,  1915.) 

(Syllabus  it/  the  Court.) 

1.  GAKiifo  «=»12— Wagebino  Oontkact— Ik- 

TENTiON— Knowledge— Sale  of  Cotton. 
A  written  contract  for  the  sale  of  cotton, 
vsilid  on  its  face,  was  attacked  bv  the  seller  as 
a  wagering  coubract.  It  was  not  error  to  in- 
struct the  jury  in  substance  that,  in  order  to 
render  the  contract  void  as  being  a  wagering 


contract,  it  must  appear,  not  only  that  the 
seller  had,  at  the  time  of  entering  into  the 
transaction,  no  intention  of  delivering  the  cot- 
ton, but  also  that  the  buyer  knew  the  seller's 
intention  in  the  premises. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  {  22;  Dec  Dig.  ®=>12.] 

2.  Gaiiino  «c949— Waoebiho  Contbact— Er- 

IDKNCB. 

The  letters  referred  to  in  this  division  were 
relevant  upon  the  issue  of  the  legality  of  the 
contract. 

[Ed.  Note. — ^For  other  cases,  see  Gaming, 
Cent  Dig.  {{  100-102;   Dec.  Dig.  <S=»49.] 

3.  CoNTBACTS   €=345— Action   fob   Bbbach— 
Evidence. 

Where  the  construction  of  a  contract  is 
not  involved,  testimony  that  it  was  drawn  by 
one  of  the  parties  after  a  certain  form  is  im- 
material. 

[Ed.  Note. — ^For  other  cases,  see  Contracts, 
Cent  Dig.  |{  169,  191,  205,  213,  214;  Dec. 
Dig.  <tra>45.] 

4.  Pteadiho    <3=>376— Aduission— Fboof    or 
Case  in  Chief. 

A  defendant,  who  in  his  plea  admits  the 
plaintiff's  right  to  recover  the  amount  sued  for 
unless  he  sustains  his  defense,  relieves  the 
plaintiff  of  the  necessity  of  proving  his  case 
in  chief. 

[Ed.   Note.— For   other  cases,   see    Pleading, 
Cent  Dig.  8S  1226-1227;  Dec.  Dig.  <S=»376.] 
6.  Qahinq    i3=>49  —  Gambunq    Contract  — 

Evidence — Subsequent  Acts  of  Pasties. 
On  an  issue  as  to  whether  a  contract  for 
the  sale  of  cotton  contemplated  a  delivery  of 
actual  cotton,  or  was  merely  a  speculative 
scheme,  testimony  of  one  of  the  parties  that 
he  sold  the  cotton  which  the  other  party  con- 
tracted to  deliver  is  inadmissible.  The  validity 
of  a  contract,  as  dependent  upon  the  intention 
of  the  parties,  cannot  be  established  by  proof 
of  subsequent  collateral  action  by  one  of  the 
parties  with  relation  to  the  subject-matter  of 
the  contract 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.   8§  10O-l(X2;  Dec.  Dig.  «=>49.] 

6.   ASSIONMENTS  OF  E^RBOB. 

Other  assignments  of  error  are  controlled 
by  the  foregoing  rulings. 

Error  from  Superior  Court,  Morgan  Coun- 
ty;  J.  B.  Park,  Judge. 

Action  by  I.  T.  KUpatrlck  against  R.  D. 
Rlchter.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Middlebrooks  &  Burruss,  of  Madison,  and 
Lewis,  Davison  ft  Lewis,  of  Greensboro,  for 
plaintiff  in  error.  Oobb,  Erwin  ft  Rucker,  of 
Athens,  and  B.  H.  George  and  K.  S.  Ander- 
son, both  of  Madison,  for  defendant  in  error. 

EVANS,  P.  J.  I.  T.  KUpatrlck  and  R.  D. 
Rlchter  entered  Into  a  contract  for  the  pur- 
chase and  sale  of  100  bales  of  cotton  at  a 
stipulated  price.  Upon  Rlchter's  failure  to 
deliver  the  cotton,  KUpatrlck  brought  bis  ac- 
tion, claiming  damages  for  its  breach.  The 
defendant  admitted  the  execution  of  the  con- 
tract, and  that  the  amount  sued  for  was 
prima  facie  due,  and  assumed  the  burden  of 
proof.  He  further  pleaded  that  the  contract 
was  without  consideration,  and  was  a  gam- 
bling or  wagering  contract  The  Jury  re- 
turned a  verdict  for  the  plaintiff,  which  the 
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court  refused  to  set  aside  on  motion  for  new 
trial. 

[1]  1.  The  contract  ft>r  the  breach  of 
yrbicb  the  plaintiff  seeks  to  recover  damages 
will  be  found  In  the  report  of  the  case  when 
formerly  before  this  court  on  exceptions  to 
the  sustaining  of  the  demurrer  to  the  peti- 
tion. EUpatrick  v.  Rlchter,  139  Ga.  643,  77 
S.  E.  1065.  It  was  there  held  that  the  con- 
tract on  Its  face  did  not  disclose  it  to  be  a 
wagering  contract,  or  subject  to  other  In- 
firmities alleged  against  it,  and  that  on  its 
face  the  contract  appeared  to  be  ralld  and 
enforceable.  The  defendant  pleaded  that  it 
was  not  the  intent  of  the  parties  that  the  ac- 
tual cotton  should  be  delivered,  but  the  con- 
tract was  for  future  delivery  of  cotton  on 
margins,  that  the  agent  of  the  plaintiff  who 
made  the  contract  with  him  Imew  of  its  wa- 
gering, character,  and  that  neither  the  plain- 
tUI  nor  the  defendant  contemplated  the  de- 
livery of  actual  cotton  as  called  for  in  the 
contract,  but  the  transaction  was  purely  a 
speculative  one,  determinable  upon  the  state 
of  the  market  at  the  maturity  of  the  con- 
tract The  court  in  effect  instructed  the 
Jury  that,  in  order  to  render  the  contract 
void  as  a  wagering  contract,  it  must  appear 
that  both  parties  understood  and  agreed,  ex- 
pressly or  impliedly,  to  the  things  which  con- 
stituted a  wagering  contract,  that  the  unex- 
pressed or  uncommunicated  intention  of  one 
party  to  the  contract  is  not  binding  upon  the 
other,  and  that  the  contract  would  not  be  in- 
fected with  illegality  solely  because  of  the 
understanding  of  the  defendant  as  to  its 
speculative  character,  provided  the  plaintiff 
had  no  knowledge  of  the  defendant's  under- 
standing. There  are  some  criticisms  made 
upon  the  excerpts  from  the  court's  instruc- 
tion conveying  this  principle;  and  although 
the  charge  may  be  open  to  some  verbal  criti- 
cisms made  against  It,  when  taken  in  its  en- 
tire context  it  amounts  to  an  instruction 
that,  in  order  to  render  an  apparently  valid 
contract  for  the  sale  of  cotton  void  as  a  wa- 
gering contract,  it  must  appear,  not  only 
ttiat  the  seller  had  at  the  time  of  entering 
into  the  transaction  no  Intention  of  deliver- 
ing the  cotton,  but  also  that  the  buyer  then 
knew  of  the  seller's  intention  in  the  premises. 

[2]  2.  Ck>mplaint  ia  made  that  the  court 
allowed  in  evidence  certain  letters  in  which 
the  defendant  offered  to  give  to  the  plaintiff 
his  notes  for  the  amount  claimed  as  damages 
for  the  breach  of  the  contract.  Although  the 
defendant's  plea  admits  the  right  of  the 
plalhtifl  to  recover  the  amount  sued  for,  un- 
less he  sustains  his  afflrmatlve  defense,  still 
these  letters  bear  some  relevancy  on  the 
question  of  the  defendant's  contention  with 
respect  to  the  illegality  and  nature  of  the 
contract. 

[3]  3.  The  defendant  was  denied  the  right 
to  elicit  from  the  plaintiff,  on  cross-examina- 
tion, that  the  (ontract  sued  upon  was  filled 
out  <m  one  of  the  latter'g  regular  forms, 


which  was  a  cominisite  of  several  forms  of 
contract  used  by  others.  The  evidence  was 
properly  rejected.  It  is  immaterial  whether 
the  contract  declared  on  was  prepared  by  a 
particular  scrivener,  or  after  a  i>articniar 
form  or  combination  of  forms. 

[4]  4.  Complaint  is  made  that  the  verdict 
cannot  l>e  sustained,  because  of  the  failure 
of  the  plaintiff  to  demand  the  cotton  of  the 
defendant  Even  if  it  was  necessary  to 
prove  a  demand  as  a  condition  precedent  to 
a  suit  for  breach  of  the  contract  the  defend- 
ant waived  the  necessity  of  such  proof  by  an 
admission  in  his  plea  that  the  plaintiff  vras 
entitled  to  recover  the  amount  sued  for,  un- 
less he  sustained  the  defense  therein  set  up. 

[5]  6.  The  plalntlfl  was  aUowed  to  testify 
as  follows: 

"When  I  bought  this  cotton'  from  Rlchter.  I 
sold  it  I  Bold  to  the  Amoskeag  Mill).  The 
cotton  was  never  delivered  by  Richter  to  me. 
I  delivered  the  Amoskeag  Mills  cotton  to  fill 
my  contract  with  them.  I  bought  special  cot- 
ton to  fill  this  contract" 

The  principal  point  at  Issne  between  the 
plaintiff  and  the  defendant  was  the  legality 
of  the  contract  which  was  the  basis  of  the 
suit    The  plaintiff  testifled  that  the  inten- 
tion of  the  parties  was  none  other  than  as 
expressed  in  the  contract  namely,  to  buy  and 
sell  actual  cotton,  and  that  if  the  defendant 
had  a  contrary  tmderstanding  it  was  uncom- 
municated to  him.    The  defendant  on  the 
other  hand,  testified,  that  the  intention  of 
the  parties  was  tliat  tiie  actual  cotton  was 
not  to  be  delivered,  that  the  contract  was 
purely  speculative  In  character,  that  such 
was  his  understanding  of  the  contract  when 
he  entered  into  it  and  that  he  communicated 
such  understanding  to  the  plaintiff  and  his 
agent    The  differences  between  the  parties 
as  to  this   vital  issue  were  irreconcilable. 
The  plaintiff  underto<^  to  corroborate  his 
version  of  the  transaction  by  testi^lng  tliat 
he  had  acted  on  the  f&lth  of  the  contract  as 
being  for  the  delivery  of  the  actual  cotton. 
No  damages  are  claimed  by  the  plaintiff 
growing  out  of  the  contract  made  with  the 
Amoskeag  Mills.    The  conduct  of  the  plain- 
tiff in  making  such  contract  is  pur^  sup- 
portive of  his  contention  of  the  essence  of 
the  contract  made  with  the  defendant    Such 
testimony  is  open  to  the  objection  that  it  is 
of   the  self-serving  diaracter.    Ttie  rule  is 
well  established  that  the  declarations  of  a 
party  in  his  own  Interest  are  never  admhsl- 
ble,  unless  they  constitute  a  part  of  the  res 
gestse.    Declarations  may  be  made  by  con- 
duct as  well  as  by  spoken  words.    The  rule 
lias  been  applied  in  a  suit  by  a  shipper  to  re- 
cover two  hales  of  cotton  alleged  to  have 
been  delivered  to  a  carrier.    The  issue  was 
as  to  the  number  of  bales  delivered,  and  the 
carrier  offered  its  waybill  to  prove  the  nmu- 
l)er,  and  the  evidence  was  rejected  as  being 
a  declaration  by  the  carrier  in  its  own  ta- 
vor.    Southern  Railway  Ca  v.  Allison,  115 
Oa.  635,  42  8.  E.  16.    The  validity  of  a  coo- 
tract  as  dependent  upon  the  intentioa  of 
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tbe  partlee,  cannot  be  established  by  proof  of 
HQbftequent  Independent  collateral  action  by 
one  of  the  parties  with  relation  to  the  sub- 
ject-matter of  the  contract. 

[I]  6.  Special  attention  to  other  assign- 
ments of  error  is  unnecessary,  inasmuch  as 
the  principles  previously  enuncliited  dispose 
of  them.  Neither  is  it  necessary  to  refer  to 
the  verbal  criticisms  upon  the  court's  in- 
struction, as  the  case  will  be  retried,  and  the 
court's  attention  has  been  directed  thereto, 
and  they  will  probably  not  occur  in  another 
trlai. 

Judgment  reversed.  All  the  Justices  con- 
car,  except  FISH,  C.  J.,  absent  on  account  of 
sickness. 


aiS  Oa.  432) 

BARBER  ▼.  ROLAND.    (No.  339.) 
(Supreme  Court  of  Georgia.    May  12,  1915.) 

(Byllabus  iy  the  Court.) 

X.  CONTEACTS    ®=s>332— Bbbach— Pbtition. 

There  was  no  error  in  overruling  the  de- 
murrer to  the  plaintiff's  petition. 

[Eid.  Note.— For  other  cases,  see  Contracts, 
Cent  IMg.  SS  1615-1639;  Dec.  Dig.  «=»332.] 

2.  Evidence  4=>121  —  Res  Ge8t.i:  —  Receipt. 
A  receipt  which  formed  a  part  of  the  res 
gestse  of  the  transaction  was  admissible  in  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  if  303,  307-338,  1117,  1119;  Dec 
Dig.  «s»121.] 

8.  CoNTBACTs  ®=>35S  —  Breach  —  Instbuc- 

TIONS. 

When  taken  in  connection  with  other  por- 
tions of  the  charge^  the  excerpts  to  which  excep- 
tions were  taken  do  not  require  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  H  93,  1829-1844;  Dec.  Dig.  «=> 
353.] 

4.    GONTBAOTS   9S>57— CONBIDEBATION — MUTn- 

Ai.  Pbomises— Nbouoence  of  Agent. 

The  doctrine  that,  when  the  sole  considera- 
tion of  a  contract  is  the  mutual  promises  of  the 
parties,  they  must  be  mutually  binding,  is  not 
applicable  to  this  case. 

(a)  Under  the  charge  of  the  court,  the  case 
was  made  to  turn  upon  the  existence  of  a  vol- 
untary agency,  and  the  question  whether  such 
an  agent  was  guilty  of  gross  negligence. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  U  345,  352,  353 ;    Dec.  Dig.  «=>57J 

6.  Vebdict  and  Deniai.  or  New  Tbiai.  Af- 

PBOVED. 

The  verdict  was  supported  by  the  evidence, 
and  none  of  the  grounds  of  the  motioD  for  a  new 
trial  require  a  reversal 

EInor  from  Superior  Court,  Colquitt  Coun- 
ty;   W.  E.  Thomas,  Judge. 

Action  by  J.  P.  Roland  against  W.  H.  Bar- 
ber. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

A  litigation  was  pending  between  Uretta 
Boland  and  G.  W.  Roland,  wherein  the  for- 
mer was  seeking  to  have  canceled  a  deed 
made  by  her  to  the  latter.  A  settlement  was 
agreed  upon  covering  that  case  and  an  ali- 
mony suit,  and  a  consent  decree  was  taken. 
Ic  provided  that  tue  defendant  should  pay  to 
the  plaintiff,  on  or  before  Decern  oer  1,  1910, 


$1,750,  and  that,  if  he  did  so  the  title  to  the 
land  should  vest  in  him;  otherwise  in  her. 
The  amount  was  not  paid  by  the  date  fixed, 
and  on  the  next  day  she  conveyed  the  land 
to  another.  J.  P.  Roland  filed  an  equitable 
petition  against  her,  and  certain  persons 
claiming  under  her,  for  the  caacellation  of 
the  deed  so  made,  and  for  other  relief.  It 
was  alleged  that  Mrs:  Roland  concealed  her- 
RPlf  so  AS  to  avoid  a  tender  within  the  time 
fixed;  that  the  money  was  deposited  in  the 
Citizens'  Bank  of  Moultrie  to  her  credit,  and 
this  was  known  to  her ;  that  those  taking  un- 
der her  did  so  with  notice;  that  J.  P.  Roland 
bought  the  land  from  G.  W.  Roland,  and  ar- 
ranged to  secure  the  money  to  make  the  pay- 
ment; and  that  the  value  of  the  property 
was  more  than  that  amount.  On  the  trial,  at 
the  close  of  the  evidence,  the  court  directed  ff 
verdict  for  the  defendants,  and  this  Judg- 
ment was  affirmed  by  the  Supreme  Court 
Roland  v.  Roland,  139  Qa.  825,  78  S.  E.  249. 
J.  P.  Roland  tben  brought  the  present  ac- 
tion against  W.  H.  Barber,  aHeging,  among 
other  things,  as  follows:  On  October  16, 1910. 
the  plaintiff  agreed  to  buy  from  O.  W.  Rol- 
and the  land  above  mentioned  for  the  price 
of  13,000,  and  a  mule  for  $175.  Of  the  pur- 
chase money  $1,750  was  to  go  in  payment  of 
the  amount  due  to  Uretta  Roland  in  order  to 
clear  the  title.  Barber  agreed  to  furnish 
$3,175,  If  the  plalntifTs  vrtfe  would  convey  to 
him  her  home  place  at  $1,531.25,  which  would 
constitute  a  part  of  the  sum  of  $3,175,  and 
provided  the  plaintiff,  as  soon  as  G.  W.  Rol- 
and should  convey  the  latter's  place  to  blm, 
would  mortgage  it  to  Barber  for  the  remain- 
ing $1,648.75.  This  was  carried  Into  effect 
in  one  transaction.  Barber  then  and  there 
agreed  with  G.  W.  Roland,  the  plaintiff,  and 
the  plaintUTB  wife,  as  had  been  understood 
prior  to  the  execution  of  the  papers,  that  he 
would  retain  the  $1,750  which  it  was  nec- 
essary to  pay  to  Uretta  Roland  on  or  before 
December  Ist  thereafter,  and  would  pay  it 
to  her  for  G.  W.  Roland.  Barber  and  G.  W. 
Roland  offered  to  pay  the  money  to  the  at- 
torney of  Uretta  Roland,  but  he  declined  to 
receive  It,  saying  that  he  bad  no  authority 
to  do  so,  as  the  money  was  to  be  paid  to  her 
personally.  Barber  then  inquired  where  she 
was,  and,  receiving  no  information,  be  depos- 
ited the  money  in  the  Citizens'  Bank  subject 
to  her  order,  saying  that  he  would  get  it  to 
her  before  December  1,  1910.  Be  then  deliv- 
ered to  G.  W.  Boland  the  balance  remaining 
after  deducting  the  amount  stated.  The 
plaintiff  relied  on  Barber  to  carry  out  his 
agreement,  and  hence  took  no  further  steps  to 
see  tliat  the  money  was  paid  to  Uretta  Rol- 
and, except  that  the  plaintiff  reminded  Bar- 
ber of  the  matter  once  or  twice  before  De- 
cember 1st,  and  the  latter  assured  him  that 
he  would  make  the  payment  on  or  before  that 
date.  Barber  negligently  failed  to  make 
the  payment  by  December  Ist ;   but,  desiring 
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to  allow  the  amount  to  remain  as  long  as 
possible  on  deposit  In  the  bank,  of  which  he 
was  the  president  and  a  large  stockholder,  so 
that  the  bank  could  use  the  money,  be  negli- 
gently delayed  locating,  or  attempting  to  lo- 
cate, Uretta  Roland  until  a  short  while  be- 
fore December  let,  and  then  went  to  Florida 
and  forgot  about  making  the  payment  untU 
after  that  date.  After  learning  of  the  de- 
fault of  Barber  and  that  Uretta  Roland 
claimed  title  to  the  6.  W.  Roland  place  be- 
cause thereof,  the  plaintiff  filed  suit,  seeking 
to  compel  her  to  accept  the  money.  Barber 
had  fall  notice  of  this  suit,  and  testified  on 
the  trial  thereof.  -The  court  adjudicated  that 
the  plaintiff  had  lost  the  land  by  reascm  of 
the  default  of  Barber,  and  the  Judgment  was 
affirmed  by  the  Supreme  Court.  The  G.  W. 
Roland  pUce  was  worth  $tl,000.  By  bis  faU- 
ure  to  carry  out  said  contract  to  pay  Uretta 
Roland  $1,750  by  December  1,  1910,  Barber 
damaged  the  plaintiff. 

By  amendment  the  plaintiff  alleged  that 
Uretta  Roland  was  easily  accessible  during 
all  the  time  between  October  22  and  Decem- 
ber 1,  1910,  and  that  the  failure  to  make  the 
payment  to  her  during  that  time  was  the  re- 
sult of  gross  negligence  on  the  part  of  Bar- 
ber; that  Barber  agreed  and  contracted  with 
the  plaintiff,  G.  W.  Roland,  and  Nevada  Rol- 
and (the  plaintiff's  wife),  each  severally,  on 
October  22d,  that  he  would  see  to  it  tbat  the 
amount  left  In  the  bank,  of  which  he  was  the 
president  and  general  manager,  should  be 
paid  to  Uretta  Roland  on  or  before  December 
1st;  that  this  agreement  was  made  as  a  part 
of  the  contract  by  which  he  agreed  to  fur- 
nish the  money  for  the  payment,  and  from 
which  contract  he  was  to  receive  a  profit  In 
the  value  of  the  Nevada  Roland  place  in  ex- 
cess of  the  price  ];>aid  therefor  by  him,  and 
in  the  interest  at  8  per  cent,  per  annum  for 
30  days,  which  was  to  be  paid  to  Barber  (or 
the  amount  borrowed  by  the  plaintiff  from 
him  in  connection  with  the  trade ;  and  that 
Mils  was  embodied  in  a  separate  and  inde- 
pendent, voluntary  agreement  made  by  Bar- 
ber with  the  plaintiff,  the  plaintiff's  wife, 
and  G.  W.  Roland  severally,  after  the  con- 
tract to  furnish  the  money  had  been  made. 

The  defendant  denied  making  any  such 
agreement  or  contract  as  was  alleged  by  the 
plaintiff,  or  being  In  default,  er  that  any 
duty  devolved  on  him  to  find  and  pay  to 
Uretta  Roland  any  sum  whatever.  The  Jury 
found  for  the  plaintiff  $1,356.35.  The  de- 
fendant moved  for  a  new  trial,  which  was 
denied,  and  be  excepted.  He  also  assigned 
error  on  the  overruling  of  the  demurrer  in- 
terposed by  blm  to  the  plaintiff's  petition. 
Other  necessary  facts  will  appear  from  the 
opinion. 

3.  D.  UcKenzie  and  Jas.  Humphreys,  both 
ot  Moultrie,  for  plaintiff  in  error.  Pope  & 
Bennet,  of  Albany,  for  defendant  in  error. 


LUMPKIN,  3.  (after  stating  the  facts  as 
above).  [1]  1.  lliere  was  no  error  In  over- 
ruling the  demurrer  to  the  petition  of  the 
plaintiff  as  amended. 

[21  2.  A  receipt  for  $1,760,  signed  by  the 
Citizens'  Bank,  through  its  cashier,  W.  S. 
Stokes,  to  Q.  W.  Roland,  was  offered  In  evi- 
dence.   It  contained  the  clause: 

"To  be  held  [in]  trust  to  be  paid  to  Uretta 
Roland  on  or  before  December  1,  1910,  in  com- 
pliance with  an  order  of  the  superior  .rourt, 
same  being  in  full  settlement  of  suit  filed  for 
alimony." 

This  was  admitted  over  objection.  There 
was  no  error  in  this  ruling.  According  to 
the  evidence  introduced  on  behalf  of  the 
plaintiff,  he,  his  wife,  O.  W.  Roland,  and 
the  defendant  were  all  present  in  the  bank 
closing  up  the  transaction,  and  the  giving  of 
the  receipt  was  a  part  of  the  res  gestae.  Evi- 
dence was  introduced  by  the  defendant  tend- 
ing to  show  that  no  such  promise  was  made 
as  contended  but  that  the  amount  of  money 
was  dep<»ited  by  O.  W.  Roland,  and  be  or 
the  plaintiff  was  to  bring  Uretta  Roland  to 
the  bank  to  receive  it.  The  paper  also  tfflided 
to  conflict  with  certain  of  the  evidence  in- 
troduced by  the  defendant 

[8]  8.  While  in  one  portion  of  his  charge 
the  presiding  Judge  stated  that  the  first  ques- 
tion was  whether  the  defendant  agreed  to 
pay  to  Uretta  Roland  the  $1,750  without  ex- 
pressly saying  that  the  agreement  must  have 
been  made  with  the  plaintiff,  yet  immediate- 
ly thereafter  the  Judge,  in  effect,  made  the 
case  turn  on  the  questions  of  voluntary  agen- 
cy and  gross  negligence,  and  in  that  con- 
nection he  distinctly  submitted  the  question 
whether  the  defendant  agreed  with  the  plain- 
tiff that  he  would  see  to  the  payment  to 
Uretta  Roland  within  the  prescribed  time. 
Upon  the  whole,  it  is  highly  Improbable  that 
the  Jury  could  have  understood  from  the 
charge  that  the  plaintiff  could  recover  upon 
an  agreement  made  by  the  defendant  with 
any  one  but  himself. 

i4]  4.  The  contention  of  counsel  for  the  plain- 
tiff In  error  that  the  rule  that,  where  mutual 
promises  furnish  the  only  consideration  for 
a  contract,  they  must  be  mutually  binding, 
was  applicable  or  controlling,  is  not  well 
founded.  It  was  not  contended  that  the 
consideration,  if  there  was  one,  was  of  that 
character.  And,  as  above  stated,  the  case 
was  made  to  substantially  rest  on  the  theory 
that  there  was  no  valuable  consideration 
for  the  agreement,  but  that  the  defendant 
agreed  with  the  plaintiff  to  render  certain 
services  as  the  agent  of  the  latter,  and  that 
he  was  liable  for  gross  neglect  as  a  volantary 
agent    Civil  Code  1910,  {  8581. 

[S]  6.  Tbe  other  grounds  of  the  motion  for 
a  new  trial  are  not  meritorious. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account 
ot  sickness. 
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GRIER  et  aL  ▼.  LOTLESS,  Tax  Collector. 

(No.  337.) 
iSupreme  Court  of  Georgia.    Majr  12,  1915.) 

(SvllaJmt  hv  the  Court.) 

1.  Schools  and  School  Distbicts  <S=^24,  99 
— "liating  ojt  of  the  codntt  into  school 
Distbicts"— School  Tax— Validity. 

It  is  provided  in  eection  1531  of  the  Civil 
Code,  which  relates  to  school  districts  and 
which  is  a  part  of  the  article  making  provision 
for.  local  taxation  for  public  schools,  that  "as 
soon  as  practicable,  it  shall  be  the  duty  of  the 
county  board  of  educatipn  of  each  county  in 
Georgia  to  lay  off  the  county  into  school  dis- 
tricts." Under  a  proper  construction  of  this 
provision  of  the  law,  the  "laying  off  of  the 
county  into  school  districts"  means-  the  laying 
off  of  the  entire  territory  of  the  county,  and 
not  a  part  thereof.  A  laying  out  of  less  than 
the  entire  county  into  school  districts  is  not 
such  a  division  of  the  county  into  school  dis- 
tricts as  is  contemplated  and  provided  for  in  the 
act  referred  to;  and,  ^here  there  has  not  been 
such  a  division  and  laying  out  of  the  county 
aa  the  act  provides  for,  the  levy  and  collection 
of  a  school  tax  by  virtue  of  an  election  held  in 
any  particular  district  is  illegal. 

<a)  At  the  time  of  the  levy  of  the  tax  the  col- 
lection of  which  is  sought  to  be  enjoined  by  the 
present  suit,  the  county  of  Early  had  not  been 
laid  off  in  accordance  with  the  requirements  of 
that  part  of  the  law  quoted  above,  inasmuch  as 
a  large  part  of  the  county  was  not  laid  off  and 
embraced  in  the  plan  of  division. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §|  42,  45,  47-49, 
233,  234;  Dec.  Dig.  <S=324,  99.] 

2.  Schools  and  School  Distbicts  «=>107— 
CoLUEcnoN  OF  School  Tax— Injunction— 
Pabtks— Counties. 

The  county  of  Early,  as  a  distinct  corpo- 
rate entity,  was  not  pecuniarily  Interested  In  the 
tax  the  collection  of  which  the  petitioners  seek 
to  enjoin,  and  therefore  was  not  a  necessary  de- 
fendant to  the  action. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  CenC  Dig.  8$  253-256;  Dec. 
Dig.  <S=»107.] 

3.  Schools  and  School  Distbicts  ®=»111— 
Taxfatxb  — DiTisioN  01"  County  — EsTOP- 

PKL. 

No  proper  division  of  the  county  into  school 
districts  having  been  made,  the  levy  of  the  tax 
by  virtue  of  an  election  was  void,  and  no  estop- 
pel was  raised  as  against  any  taxpayer  to  test 
the  validity  of  the  division  of  the  county  into 
school  districts  and'  the  levy  of  the  tax  by  vir- 
tue of  an  election  held  in  any  such  district. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §{  265-268;  Dec. 
IMg.  <S=»lll.] 

Brror  from  Superior  Court,  Early  County ; 
W.  C.  WorrlU.  Judge. 

Action  by  T.  E.  Orler  and  others  against 
J.  C.  Loyless,  Tax  Collector.  Judgment  for 
defendant,  and  plalntifCs  bring  error.  Re- 
versed. 

A.  H.  Gray,  of  Blakely,  for  plaintiffs  in  er- 
ror. W.  a.  Park  and  Olessner  &  Collins,  all 
of  Blakely,  for  defendant  In  error. 

BEX;K,  J.  Plaintiffs,  alleging  themselves  to 
be  residents  and  taxpayers  of  the  Rock  HUl 
school  district  in  Early  county,  brought  their 
petition,  in  behalf  of  themselves  and  all  oth- 
ers similarly  affected,  against  J.  C.  Loyless, 


tax  collector  of  Efu;}y  county,  to  enjoin  the 
collection  of  the  school  tax  which  had  been 
levied  by  the  board  of  commissioners  of  said 
county.  Hie  presiding  Judge  refused  to  sanc- 
tion the  petition,  upon  which  ruling  error  Is 
assigned  to  this  court 

[1]  1.  In  the  act  of  August  23,  1905  (Acts 
1905,  p.  425),  as  amended  by  the  act  of  Au- 
gust 21, 1906  (Acta  1906,  p.  61),  known  as  the 
"McMlchaei  Act,"  It  is  provided  that: 

"Within  thirty  days  after  the  passage  of  this 
act,  or  as  soon  thereafter  as  practicable,  it  shall 
be  the  duty  of  the  •  •  *  board  of  education 
of  each  coun^  in  the  state  to  lay  off  the  coun- 
ty into  school  districts." 

This  provision  of  the  law  just  quoted  man- 
ifestly contemplates  the  division  and  laying 
off  of  the  entire  county  into  school  districts, 
not  that  one  particular  part  of  the  county 
should  be  laid  off  into  a  school  district  and 
the  division  of  the  remaining  portion  of  the 
county  left  in  abeyance,  but  that  the  entire 
county  as  a  whole  should  be  at  one  and  the 
same  time  laid  off,  go  that  a  voter  in  any 
particular  district  might  know  how  the  coun- 
ty, is  laid  off  and  what  is  Included  in  the  dis- 
trict in  which  he  Uvea  at  the  time  he  casts  his 
vote  authorizing  a  tax  for  the  support  of 
schools  when  such  election  is  held.  While  a 
division  into  districts  was  contemplated,  and 
certain  subdivisions  for  taxing  purposes  was 
created,  and  while  each  of  these  subdivisions 
was  a  unit  within  itself,  they  were  units 
within  a  system  embraced  in  the  county ;  and 
the  laying  off  of  one  or  more  districts  In 
which  should  be  embraced  a  part  of  the  coun- 
ty less  than  the  whole  did  not  comply  with 
the  system  contemplated  in  that  portion  of 
the  act  which  is  quoted  above.  In  the  case  of 
Lansdell  v.  King,  134  Ga.  536,  68  S.  E.  102, 
it  Is  recited  as  a  part  of  the  statement  of 
facts  that: 

"The  county  board  of  education  of  Columbia 
county,  on  May  7,  1907,  adopted  the  following 
resolutions:  'After  discussing  at  length  the 
school  district  sitoation,  motion  waM  carried 
that  each  white  school  in  the  county  be  regard- 
ed as  the  center  of  the  various  school  districts. 
The  school  districts  thus  regarded  shall  comply 
with  the  requirements  of  section  1  of  the  Mc- 
Micbael  Act  as  amended  in  1906.  Whenever  the 
white  citizens  of  any  school  district  want  to 
supplement  the  said  school  funds  by  levying  a 
special  school  tax,  the  boundaries  of  said  dis- 
trict or  districts  shall  be  definitely  fixed  by  the 
county  surveyor  under  the  direction  of  the  coun- 
ty board  of  education.  It  was  ordered  that  the 
Harlem  school  district  be  surveyed  by  the  coun-  ■ 
ty  surveyor  and  plat  made.'  Under  this  reso- 
lution a  district  was  laid  off  under  the  name  of 
the  Harlem  school  district.  At  other  times  two 
other  school  districts  were  laid  off.  But  the 
county  was  never  divided  into  school  districts, 
and  a  large  part  of  it  remained  undivided,  in- 
cluding long  and  irregularly  shaped  strips  of 
territory  intervening  between  the  districts  thus 
laid  off." 

And  in  regard  to  the  situation  thus  created 
it  was  decided  that: 

"The  Harlem  district  thus  established  was  not 
a  lawful  school  district,  and  an  election  within 
such  district  for  the  determination  of  the  ques- 
tion of  imposing  a  local  tax  therein  was  illegal." 
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Brldently  this  ruling  was  based  upon  a  rec- 
ognition of  the  fact  that,  under  a  proper  con- 
struction of  that  part  of  the  McMlchael  Act 
above  quoted,  the  laying  off  of  a  county  into 
districts  means  the  laying  off  of  the  entire 
territory  of  the  county,  and  not  a  portion 
thereof.  A  laying  out  of  less  than  the  entire 
county  into  school  districts  is  not  such  a  dl- 
rlslon  of  the  county  into  school  districts  as 
is  contemplated  and  provided  for  in  the  act 
referred  to,  and  it  is  only  where  there  has 
been  such  a  division  and  laying  out  of  the 
county  into  school  districts  as  this  act  con- 
templates and  provides  for  that  a  local  school 
tax,  by  virtue  of  an  election  held  in  any  par- 
ticular district,  can  be  levied  and  collected 
for  the  purpose  contemplated  in  that  act 
Under  the  allegations  in  this  petition,  the 
county  of  Early  had  not  been  laid  off  in  ac- 
cordance with  the  positive  requirements  of 
the  act  under  consideration.  In  the  case  of 
James  v.  City  of  Blakely,  143  Ga.  117,  84  S. 
E.  431,  it  was  held  that: 

"The  act  of  December  18,  1900  (Acts  1900, 
p.  219)  which  sought  to  create  a  district  lying 
outside  of  the  actual  corporate  limits  of  the 
city  of  Blakely,  and  extending  to  what  was 
termed  the  'school  limits,'  and  to  prescribe  for 
such  territory  regulations  as  to  schools  and 
taxation  therefor,  different  from  those  estab- 
lished by  the  general  school  laws,  was  to  that 
extent  unconstitutional,  as  being  a  special  act 
different  from  an  existing  general  law  on  the 
subject." 

That  act  Just  referred  to  is  attacked  In  the 
petition  in  the  present  case  to  show  that  as 
a  matter  of  fact  the  county  of  Early  had  not 
been  laid  off  and  divided  into  school  districts 
as  contemplated  and  provided  by  the  Mc- 
Mlchael Act  And  under  the  ruling  made  In 
the  case  Just  cited,  we  know  that  the  county 
of  Eiarly  has  not  been  divided  into  school  dis- 
tricts ;  for  a  territory  lying  within  this  coun- 
ty of  32  square  miles  is  not  divided  Into 
sdiool  districts,  nor  is  It  Included  in  any  of 
the  school  districts  as  laid  out  That  being 
true,  no  legal  division  of  the  county  into 
school  districts  has  been  made;  and  a  divi- 
sion according  to  law  is  necessary  before 
there  can  be  legal  taxation  for  the  purposes 
contemplated  in  the  act.  It  follows,  there- 
fore, that  the  tax,  the  collection  of  which  It 
is  sought  to  enjoin  in  the  present  case,  was 
illegal,  and  the  tax  collector  was  without  au- 
thority to  collect  that  tax  from  the  petition- 
ers and  other  taxpayers  and  residents  of  the 
county. 

[2]  2.  The  tax  collector  of  Eatly  county 
was  the  only  necessary  party  defendant  The 
county  as  a  distinct  entity  was  not  pecuniari- 
ly interested  In  this  tax.  The  finances  of  the 
county  as  such  would  not  be  affected  by  a 
failure  to  collect  it;  the  taxes  so  raised  would 
be  for  a  purpose  outside  of  those  for  which 
the  taxes  of  the  county  were  levied  and  col- 
lected. 

[3]  3.  No  proper  division  of  the  county  Into 
school  districts  having  been  made,  the  levy 
of  the  tax  by  virtue  of  an  election  was  void. 


and  no  estoppel  was  raised  as  against  any 
taxpayer  to  test  the  validity  of  the  dlvisioa 
of  the  county  into  school  districts  and  the 
levy  and  collection  of  the  tax  by  virtue  of 
an  election  held  in  any  such  district 

Judgment  reversed.  Ail  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account  of 
slcknesa 


(Ui  Qa.  425) 
WATSON  V.  WATSON.    (No.  336.) 
(Supreme  Court  of  Georgia.    May  12,  1916.) 
(SyUalnu  by  the  Court.} 

EXECUTOBB  AND  Administbatobs  <S=>193  — 
Obdebs  Setting  Apabt  Yeab's  Supfobt  — 
Becordinq — Necessity — Bvidemce. 
_  "Where  commissioners  are  appointed  by  the 
ordinary  to  set  apart  -and  assign  to  a  widotr 
and  her  minor  children  a  year's  support,  and  the 
commissioners  make  their  return,  and  no  objec- 
tions are  filed  thereto,  such  return  does  not  be- 
come effective  as  a  judgment  of  the  court  of 
ordinary  until  it  is  recorded."  And  where  a 
party  who  claims  title  to  the  land,  derived  from 
tbe  widow  to  whom  the  year's  support  is  set 
apart  seeks,  in  defense  to  a  suit  by  the  admin- 
istrator of  the  estate  from  which  the  lands  were 
carved  out  when  set  apart  by  the  appraisers,  to  . 
show  a  legal  setting  apart,  it  should  be  done  by 
the  record,  and  it  is  not  sufficient  to  show  an 
order  granted  ex  parte  and  not  at  a  term  of  the 
ordinary's  court,  correcting  what  is  claimed  to 
be  an  imperfect  copy  of  the  return,  so  as  to 
make  it  conform  to  what  the  party  taking  the 
order  contends  was  the  actual  return. 

(a)  If  the  party  relying  upon  the  proof  of  the 
actual  return  has  such  actual  return  in  fact 
he  should  take  a  nunc  pro  tunc  order  at  a  term 
of  the  ordinary's  court,  admitting  the  same  to 
record,  and  the  true  return  shown  by  the  record 
would  be  competent  evidence  in  the  case. 

(b)  It  was  error  to  admit  in  evidence  what 
purported  to  be  an  order  granted  by  the  ordi- 
nary "at  chambers,"  correcting  the  record  of  the 
return  of  the  appraisers. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {{  708-712; 
Dec.  Dig.  «=»193.] 

Eirror  from  Superior  Court;  Taylor  Coun- 
ty; S.  P.  Gilbert  Judge. 

Action  by  Burrell  Watson  as  administra- 
tor of  the  estate  of  P.  M.  Watson,  deceased, 
against  Perry  C.  Watson.  Verdict  for  de- 
fendant new  trial  granted,  and  defendant 
brings  error.    Affirmed. 

Jere  M.  Moore,  of  Montezuma,  and  W.  D. 
Crawford,  of  Buena  Vista,  for  plaintiff  in 
error.  G.  H.  Howard,  of  Columbus,  and  C 
W.  Foy,  of  Butler,  for  defendant  In  error. 

BECK,  J.  Burrell  Watson,  as  administra- 
tor of  the  estate  of  P.  M.  Watson,  brooglit 
suit  against  Perry  C.  Watson,  to  recover  a 
certain  tract  of  land  comprising  certain  des- 
ignated lots.  Upon  tbe  trial  tbe  Jury  return- 
ed a  verdict  for  tbe  defendant  The  plaintlft 
made  a  motion  for  a  new  trial,  and  the  court 
upon  tbe  hearing  of  tbe  same  set  aside  tbe 
verdict,  and  tbe  defendant  in  whose  favor 
the  verdict  bad  been  returned  excepted  to 
tbe  grant  of  a  new  trial. 

In  order  to  determine  whether  tbe  court 
erred  In  granting  a  new  trial,  it  is  necessary 
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to  detennine  only  one  of  the  questions  made 
by  the  motion,  and  that  Is,  whether  the  court 
erred  in  admitting  In  evidence  a  certain  or- 
der purporting  to  have  been  granted  "at 
chambers"  by  the  ordinary  of  the  county  In 
which  the  land  sued  for  is  situated.  This 
order  was  granted  upon  an  ex  parte  applica- 
tion of  the  defendant  to  have  a  certain  rec- 
ord of  the  return  of  the  commissioners  ap- 
pointed to  set  aside  a  year's  support  upon  the 
application  of  Mrs.  Martha  Watson,  the  wid- 
ow of  the  plaintiff's  intestate,  so  corrected  as 
to  conform  to  the  truth  of  the  case  and  be 
made  to  show  "the  proper  lots  and  districts 
as  set  apart."  In  the  original  return  of  the 
commissioners,  among  other  property  set 
apart  were: 

"Lrtt  of  land  Nos.  14,  15, 16,  and  19  in  the  12 
district  of  said  Taylor  Co.  Fractional  lots  Nos. 
290  292,  and  294  in  11  dist.  Taylor  Co.  % 
lot  No.  2G9  in  11  dist  Marion  county." 

Lots  numbered  14, 15,  and  16  In  the  Twelfth 
district  of  Taylor  county  are  the  lots  sued 
for.  It  appears  that  there  was  a  record  of  a 
return  made  by  appraisers  to  set  apart  a 
year's  support,  corresponding  in  all  respects 
to  this  original  order,  except  that  the  real  es- 
tate set  apart  In  the  return  actually  record- 
ed Is  described  as: 

"Lot  of  land  No.  14  in  15  dist  and  19  in  12 
diRt.  Taylor  Co.  Fractional  loU  Nos.  290,  292, 
and  2&1  in  11  dist  Taylor  Co.  %  lot  No.  2^ 
in  11  dist.  Marion  county." 

The  defendant  in  this  case  derives  title 
from  the  widow  to  whom  the  year's  support 
In  question  was  set  apart.  The  Code  re- 
quires the  report  of  appraisers  appointed  to 
Bet  aside  a  12-month  support  to  a  widow  and 
minor  children  to  be  recorded  by  the  ordi- 
nary, and  "such  a  record  has  the  binding 
force  and  effect  of  any  other  Judgment" 
Selph  T.  Selph,  133  Ga.  409,  66  S.  E.  881. 
And  It  was  further  held  in  that  case  that  a 
return  does  not  become  effective  as  a  Judg- 
ment of  the  court  of  ordinary  until  it  is  re- 
corded. If  the  document  referred  to  in  the 
record  as  the  original  return  of -the  apprais- 
ers be  such  in  fact,  it  should  have  been  enter- 
ed of  record  in  the  proper  book  icept  for  that 
purpose.  If  the  same  was  erroneously  re- 
corded, as  was  held  In  the  Selph  Case,  a  nunc 
pro  time  order  might  have  been  talcen,  pos- 
sibly, to  correct  the  record;  but  a  better 
practice  would  have  been  to  take  a  nunc  pro 
tunc  order  to  enter  the  entire  return  upon 
the  records  of  the  ordinary  Itept  for  that 
purpose.  Certainly  It  was  not  sufficient  to 
talve  an  ex  i>arte  order  signed  by  the  ordinary 
out  of  term.  The  ordinary  was  without  au- 
thority In  vacation  to  grant  such  an  order. 
And  all  that  was  said  in  the  opinion  in  the 
Selph  Case  in  deprecation  of  shaping  or  es- 
tablishing records  by  parol  evidence  is  ap- 
plicable to  the  shaping  of  records  by  orders  of 
the  character  talcen  in  this  case  by  the  de- 
fendant to  perfect  the  record  of  the  return  of 
the  ai)prai8ers.    The  court,  tiierefore,  erred. 


upon  the  trial  of  the  case,  in  admitting  the 
order  referred  to  In  evidence,  and  properly 
corrected  this  error  against  the  plaintiff  by 
granting  a  new  trial;  for,  with  the  order 
e.xcluded  from  the  evidence,  no  title  was 
ever  shown  out  of  the  estate  of  the  plain- 
tiff's Intestate. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account 
of  sickness. 

(143  Go.  417) 

WALL  et  aL  v.  LOUISVILLE  ft  N.  B.  00. 
et  Bl.    (No.  333.) 

(Supreme  Court  of  Georgia.     May  12,  1916.) 

(Svllabut  by  the  Court.) 

1.  EjECTMKNT  ®=s>27— Title  of  Defendan't— 
Vendob  at(d  Pubchaseb— Defective  Deed. 

Where  a  vendee  of  land  enters  into  actual 
possession  and  pays  tlie  entire  purchase  price, 
he  acquires  a  perfect  equity,  upon  the  strength 
of  which  he  can  successfully  defend  in  eject- 
ment against  his  vendor  or  subsequent  grantee, 
although  the  deed  may  be  invalid  on  account  of 
an  imperfect  or  impossible'  description  of  the 
land. 

lE^d.  Note. — For  other  cases,  see  Ejectment, 
Cent.  Dig.  {  114 ;   Dec.  Di«.  <S=)27.] 

2.  ElJECTMENT  ®=>90— Evidence — Deeds. 

The  deed  from  the  city  of  Milledgeville  to 
the  Milledgeville  Railroad  Company  was  admis- 
sible in  evidence,  as  tending  to  prove,  in  con- 
nection with  other  evidence,  certain  elements  of 
the  defendant's  equitable  ownership  of  the  land 
in  dispute. 

lEd.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  {{  254-277;    Dec  Dig.  <S=»90.] 

3.  Estoppel  ®=»54  —  Apfucation  o»  Doc- 
trine—Knowledge. 

The  facts  relied  on  to  constitute  an  estop- 
pel against  the  defendant  attacking  the  plain- 
tiff's deed  were  insufficient  for  that  purpose. 

(Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  Sf  128-135;  Dec.  Dig.  <g=»54.] 

Error  from  Superior  Court,  Baldwin  Coun- 
ty ;   J.  B.  Park,  Judge. 

Ejectment  by  R.  L.  Wall  and  others 
against  the  Louisville  ft  Nashville  Bailroad 
Company  and  others.  Judgment  for  defend- 
ants on  directed  verdict,  and  plaintiffs  bring 
error.    Affirmed. 

Hines  &  Vinson,  of  Milledgeville,  for  plain- 
tiffs in  error.  Allen  ft  Pottle,  of  Milledge- 
ville, and  Jos.  B.  &  Bryan  Cunuuing,  of  Au- 
gusta, for  defendants  in  error. 


EVANS,  P.  J.  The  case  is  in  ejectment 
and  the  locus  is  a  triangular  piece  of  land  in 
square  or  block  155,  in  the  city  of  Milledge- 
ville, lying  between  the  tracks  of  the  Central 
of  Georgia  Railroad  Company  and  the  Geor- 
gia Railroad  &  Banking  Company,  containing 
about  three-fourths  of  an  acre.  Both  par- 
ties claim  by  purchase  from  the  city  of  Mili- 
edgeviile.  The  piaintlfTs  deed  is  dated  July 
9,  1909,  and  the  defendant's  deed  is  dated 
May  28,  1863.  The  defendant  contend?  that 
the  older  deed,  under  which  it  claims,  was 
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Intended  to  uonrey  the  land  In  dispute;  that 
Ita  predecesiior  In  title  entered  into  poaseB- 
sion  of  the  land;  that  that  possession,  as 
well  as  the  possession  of  its  successor  in  ti- 
tle, has  neyer  been  disturbed;  and  that,  al- 
though the  number  of  the  block  as  contained 
in  the  description  is  erroneously  stated,  nev- 
erthe'ess,  under  the  facts  (which  will  be  de- 
veloped later),  the  deed  was  sufficient  to  con- 
vey title. 

The  deed  from  the  city  to  the  MUledgeville 
Railroad  Company,  dated  May  28,  1863,  re- 
cites that  by  virtue  of  the  act  of  the  General 
Assembly  approved  December  30,  1836,  the 
mayor  and  aldermen  of  the  city  of  MUledge- 
ville "did  advertise,  for  lease  for  the  term  of 
1,000  years,  a  certain  lot  of  land  within  the 
corporate  limits  of  said  city,  known  and  dis- 
tinguished in  the  plan  of  said  city  .as  part  of 
square  No.  158,  containing  three-quarters  of 
an  acre,  more  or  less,  situate,  lying,  and  be- 
ing the  northwest  common  of  said  city,  which 
said  lot  of  land  was  leased  in  the  city  of 
MUledgeville  on  the  6th  day  of  May,  1863, 
and  was  leased  -  to  MUledgeville  Railway 
Company  at  the  sum  of  $100."  In  considera- 
tion of  ^100  the  deed  purports  to  convey,  for 
the  term  of  1,000  years,  "a  part  of  square  No. 
158,  lying  between  M.  &  E.  &  M.  R.,  contain- 
ing three-quarters  of  an  acre,  more  or  less." 
It  was  shown  that  "M.  &  E.  &  M.  R."  meant 
the  MUledgeville  Railroad  Company  and  the 
Eatonton  &  MUledgeville  Railroad  Company, 
and  it  was  admitted  that  the  defendants  In 
the  action  were  successors  in  title  to  the 
MUledgeville  Railroad  Company,  and  that 
the  MlUedgevUle  &  Eatonton  RaUroad  Com- 
pany is  now  the  Central  of  Georgia  Railway 
Company.  At  the  time  the  deed  was  execut- 
ed the  track  of  the  MllledgevUle  &  Eatonton 
RaUroad  was  constructed,  and  the  Une  of  the 
MlUedgevUle  RaUroad  Company  was  located, 
and  the  track  was  laid  5  years  thereafter  on 
the  same  route  originally  selected  and  mark- 
ed out  Squares  155  and  158  are  separated 
by  Jackson  street.  Both  raUroads'  tracks  en- 
ter square  155  from  Jackson  street  and  con- 
verge to  a  point  near  the  opposite  side  of  the 
square,  leaving  in  that  square  a  triangular 
piece  of  laud,  which  is  the  locus  in  quo. 
Only  one  of  the  railroads  traverses  square 
158.  An  engraved  map  of  the  city  of  MlU- 
edgevUle was  received  in  evidenceL  The  date 
of  the  map  was  not  given.  In  this  map  the 
railroads  were  delineated  as  converging  to  a 
point  on  square  158,  and  as  not  touching 
square  155. 

A  surveyor  Introduced  by  the  plaintiff  tes- 
tified that  the  city  map  did  not  correctly 
show  the  location  of  the  raUroads;  that  the 
map  shows  their  intersection  in  158,  when 
as  a  matter  of  fact  the  two  roads  Intersect  a 
few  feet  beyond  the  west  boundary  of  lot  155. 
It  was  shown  that  the  track  hands  of  the 
Georgia  Railroad  &  Banking  Company  used 
this  triangular  area  as  a  garden  spot,  with 
more  or  less  continuity,  from  1868  to  the  time 
the  plaintiffs  undertook  to  buUd  a  compress 


in  1909.  In  1893  the  raUroad  company  built 
a  turntable  on  part  of  the  land,  and  abont  7 
years  later  laid  a  side  track  on  the  land  In 
dispute,  extending  from  the  apex  of  the  tri- 
angle to  Jackson  street  The  side  track  is 
within  60  feet  of  the  center  of  the  main 
track,  and  part  of  the  turntable  Is  within  SO 
feet  of  the  center  of  the  main  raUroad  track. 
In  1909  the  plaintiffs  addressed  a  letter  to 
the  manager  of  the  lessees  of  the  defendant 
railroad  company,  to  the  effect  that  they  had 
discovered  that  the  locus  in  quo  belonged  to 
the  raUroad  company,  and  inquired  If  they 
could  secure  the  land  tor  the  purpose  of 
erecting  a  compress.  The  manager  of  the  les- 
sees had  no  authority  to  seU  any  land  of  the 
Georgia  Railroad  &  Banking  Company.  An 
employ^  of  the  lessee  companies,  who  bad  no 
authority  to  dispose  of  land  belonging  to  the 
lessees,  and  whose  duty  was  to  look  after  the 
right  of  way  and  make  contracts  for  the  les- 
see at  the  Instance  of  the  superintendent, 
came  to  MUIedgevUle  and  had  an  interview 
with  the  plaintiffs.  After  examining  the 
maps  and  the  deed,  this  real  estate  agent 
was  of  the  opinion  that  the  locus  in  quo  did 
not  fall  wltiiln  the  description  of  the  raU- 
road's  deed  from  the  city,  and  so  Informed 
the  plaintiffs. .  Thereafter  the  plaintiffs  took 
the  matter  up  with  the  dty,  who  sold  them 
the  land  for  a  consideration  of  $25,  and 
made  them  the  deed  above  referred  to.  The 
plaintiffs  bought  the  land  for  the  purpose  of 
erecting  a  compress,  and  were  proceeding  to 
do  so  when 'the  agents  of  the  defendants' re- 
fused to  permit  them  to  enter  the  premises. 
Thereupon  they  brought  ejectment  The 
foregoing  facts  appearing  from  the  evidence, 
as  submitted  by  both  sides,  the  court  direct- 
ed a  verdict  for  the  defendants. 

[1]  1.  Two  descriptions  are  contained  in 
the  deed,  and  they  are  complementary  of 
each  other.  The  land  is  described  as  lying 
between  two  named  railroads.  The  Umlta- 
tion  in  the  deed  upon  the  extent  of  the  inter- 
vening land  is  Its  location  in  square  158. 
The  draftsman  of  the  deed  was  probably  mis- 
led by  the  erroneous  delineation  of  the  raU- 
roads on  the  city  map.  There  Is  only  one 
.railroad  traversing  square  158,  and  hence  the 
description .  fails  for  lack  of  deflniteness. 
But  the  evidence  estabUshes  that  the  city 
conveyed  to  the  raUroad  company  a  pie<»  o£ 
land  between  two  named  raUroads  tor  a 
valuable  consideration,  the  receipt  of  wMch 
was  acknowledged;  that  the  raUroad  com- 
pany entered  into  possesslcm  of  a  tract  of 
land  lying  between  the  raUroads  as  being  the 
land  purchased;  and  that  possession  was 
not  disputed  by  the  dty  untU  its  grant  to  the 
plaintiffs  in  1909,  more  than  40  years  after- 
wards. Thuj3  we  have  a  vendee  in  posses- 
sion, with  purchase  money  paid,  under  a  deed 
containing  an  indefinite  description,  or  one 
impossible  of  location.  Where  a  vendee  of 
land  enters  into  actual  possession  and  pays 
the  entire  purchase  price,  he  acquires  a  per- 
fect equity,  upon  the  strength  of  whlcb  he 
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can  Bnccesstnlly  defend  In  ejectment  against 
bis  vendor  or  subsequent  grantee,  although 
the  deed  may  be  Invalid  on  account  of  an  im- 
perfect or  Impossible  description.  Grace  t. 
Means,  129  Ga.  638,  59  S.  E.  811. 

[2]  2.  The  deed  of  1863  to  the  KOlIedgevlUe 
Railroad  Company  was  relevant,  because  of 
Its  recitals  and  admissions  as  establishing 
certain  elements  of  the  defendant's  equitable 
ownership  of  the  land  In  dispute. 

[3]  3.  The  platntlfls  In  error  further  con- 
tend that  the  defendants  were  estopped  from 
asserting  title  against  their  deed  from  the 
dty.  The  facts  relied  upon  to  constitute  an 
estoppel  were  tliat  in  1909  the  plaintifls,  de- 
siring to  erect  a  compress  upon  the  land  in 
controversy,  communicated  with  the  general 
manager  of  the  Georgia  Railroad  &  Banking 
Company  'their  desire  to  purchase  the  land; 
that  shortly  thereafter  the  real  estate  agent 
of  the  Georgia  Railroad  investigated  the  mat- 
ter, examined  the  land  and  the  records  of  the 
city,  and  declared  to  the  plainttfFs  that  in  his 
opinion,  from  the  investigation,  the  railroad 
had  no  title  to  the  land  In  controversy ;  that 
the'  plaintiffs  then  stated  to  the  real  estate 
agent  that  if  the  land  belonged  to  the  dty 
they  could  probably  obtain  it  from  the  city ; 
and  that  after  this  interview  with  the  real 
estate  agent  of  the  Georgia  Railroad  the 
plaintiffs  purchased  the  land  from  the  dty 
of  MlUedgevllle,  went  into  possession,  and 
placed  upon  the  lot  some  brick  and  machin- 
ery, preparatory  to  the  erection  of  the  com- 
press, when  the  agents  and  servants  of  the 
defendants  drove  the  plaintiffs'  servants  off 
and  took  possession  of  the  land  and  fenced 
It.  The  Georgia  Railroad  &  Banking  Com- 
pany, the  successor  in  title  to  the  MUledge- 
ville  Railroad  Company,  had  leased  its  prop- 
erty to  the  liouisville  &  Nashville  and  the  At- 
lantic Coast  line  Railroad  Companies,  who 
were  made  defendants  in  the  action.  The 
Iierson  with  whom  the  plaintiffs  communicat- 
ed as  general  manager  was  the  officer  and 
agent  of  the  lessee.  Likewise  the  real  estate 
agent  with  whom  the  plaintiffs  communicat- 
ed was  an  employ^  of  the  lessee.  Neither  of 
these  officers  had  any  authority  to  bind  the 
Georgia  Railroad  &  Banking  Company  by 
any  dedaration.  Moreover,  the  plaintiffs 
seem  to  have  acted  upon  the  result  of  a  con- 
clusion stated  by  the  real  estate  agent  as  to 
the  condition  of  the  title,  from  an  investiga- 
tion jointly  made  by  him  and  the  plaintiffs. 
Where  the  estoppel  relates  to  the  title  to 
real  estate,  it  is  essential  to  the  application 
of  the  doctrine  that  the  party  claiming  to 
liaTe  been  influenced  by  the  conduct  or  dec- 
laration of  another  was  himself  not  only  des- 
titute of  knowledge  of  the  true  state  of  the 
title,  but  also  of  any  convenient  and  avail- 
able means  of  acquiring  such  knowledge. 
Where  the  condition  of  the  title  is  known  to 
both  parties,  or  both  have  the  same  means  of 
ascertaining  the  truth,  there  is  no  estoppel. 


avil  Code  1910,  i  S73T;  WUUns  ▼.  HcGehee, 
86  Ga.  764,  13  S.  E.  84. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account  of 
sickness.     . 


(MS  Oa.  HSi 
JORDAN  v.  STATE.    (No.  843.) 

(Supreme  Court  of  Georgia.     May  12,  191S.) 

(SvlMiu  ly  the  Court.) 

1.  Gbiminai.   Law   ®=3823  — Instbuotions  — 
CUBINO  Ebkob  by  Givinq  Otheb  Instbuo- 

TI0N8. 

Although  the  statement  of  the  defendant 
and  the  testimony  of  certain  of  the  witnesses 
made  the  crime  of  voluntary  manslaughter  one 
of  the  issues  in  the  case,  and  while  it  would 
have  been  appropriate  for  the  judge  to  state  to 
the  jury  that  the  accused  contended  that,  if 
the  killing  occurred  under  circumstances  which 
did  not  justify  the  taking  of  the  -life  of  the  de- 
cedent, the  killing  was  done  under  such  cir- 
cumstances as  would  make  it  voluntary  man- 
slaughter, the  omission  to  state  this  in  terms 
will  not  work  a  new  trial,  where  the  court  did 
properly  charge  the  jury  upon  the  subject  of 
voluntary  manslaughter. 

[Ed.  Note.— For  other  case^  see  Criminal 
Law,  Cent  Dig.  {{  1992-1095,  3158;  Dec  Dig. 
<S=»823.] 

2.  Homicide  «=>293— Instbuotionb— BxTBDXit 
OF  Pboof. 

The  evidence  presenting  two  conflicting  the- 
ories of  fact,  one  based  upon  circumstances 
indicating  malice  and  tending  to  establish  the 
charge  of  murder,  while  the  evidence  for  the  de- 
fendant tended  to  establish  that  the  killing  was 
justifiable  homicide  or  voluntary  manslaughter, 
the  court  did  not  err  in  instructing  the  jury, 
in  effect,  that,  if  the  homicide  was  established 
by  the  evidence  as  charged,  "the  law  would 
place  the  burden  upon  the  defense  to  show  miti- 
gaticm  or  justification  or  excuse;  and  unless 
the  evidence  produced  by  the  state  against  the 
defendant  show  such  justification  or  mitigation 
or  such  excuse,  if  the  evidence  produced  against 
the  defendant  shows  jnstiflcation  or  mitigation 
or  excuse,  why  then  no  burden  would  rest  upon 
the  defendant." 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  $  604;  Dec.  Dig.  <8=>293.] 

3.  Ceiminai.   tiAW    ig=>800  —  Instbucjuons — 
DErxNinoN  of  Tkems. 

That  the  court  failed,  in  instructing  the 
jury  as  to  circumstances  which  would  make 
the  killing  justifiable  homicide,  to  define  the 
word  "felony,"  that  term  being  employed  in  the 
course  of  his  instructions,  is  not  cause  for  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §i  1808-1810,  1812;  Dec.  Dig. 
<S=>800.] 

4.  Ceiuimai.   Law   ®=>1056— Exception  Bb- 
Low— Instbtjctions. 

There  being  no  exception  to  the  court's 
charge  upon  the  subject  of  voluntary  man- 
slaughter, a  failure  to  inform  the  jury  as  to 
the  legal  penalty  for  voluntary  manslaughter 
is  not  ground  for  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2668,  2670;  Dec.  Dig.  <3=> 
1056.] 

5.  CoNViorroN  Stibtained. 

The  evidence  authorized  the  verdict 

Error  from  Superior  Court,  Hart  County; 
J.  B.  Park,  Judge. 
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Ab  Jordan  was  convicted  of  murder,  and 
brings  error.     Affirmed. 

A.  A.  McCarry  and  A.  O.  &  Julian  McCur- 
ry,  all  of  Hartwell,  for  plaintiff  In  error. 
Thos.  J.  Brown,  Sol.  Gen.,  of  Elberton,  War- 
ren Grloe,  Atty.  Gen.,  A.  L.  Henson,  of  Atlan- 
ta, and  Vf.  L.  Hodges,  of  Hartwell,  for  tbe 
State. 

BECK,  J.  Ab  Jordan  was  tried  under  an 
Indictment  charging  him  with  the  murder  of 
one  John  Teasley.  The  Jury  returned  a  ver- 
dict of  guilty,  and  the  defendant  made  a 
motion  for  a  new  trial,  which  was  overruled. 
To  this  ruling  he  excepted. 

[1]  1.  The  original  motion  for  a  new  trial 
contains  only  tbe  general  grounds.  The  first 
ground  of  the  amendment  to  tbe  motion  com- 
plains of  tbe  following  charge  of  tbe  court: 

"He  contends  that  while  he  admits  tliat  be 
shot  the  person  alleged  to  have  been  shot  in 
that  bill  of  indictment,  be  contends  that  at  that 
time  John  Teasley  was  endeavoring  by  violence 
or  surprise  to  commit  a  felony  upon  his  person, 
and  he  contends  that  [in]  what  be  did  upon 
that  occasion  that  he  was  justified  under  the 
laws  of  the  state  of  Georgia." 

The  only  criticism  upon  this  charge  Lb  that 
the  court  erred  In  not  stating  that  it  was  also 
a  contention  of  the  defendant  that  if  the 
decedent  was  not  committing  a  felony  on  the 
defendant,  so  as  to  justify  the  shooting,  he 
was  committing  an  assault  and  battery,  which 
would  reduce  the  offense  to  voluntary  man- 
slaughter, and  that  the  court  nowhere  In  Its 
charge  stated  this  as  one  of  the  defendant's 
contentions.  Inasmuch  as  the  evidence  au- 
thorized a  charge  upon  the  subject  of  volun- 
tary manslaughter,  the  court  should,  In  stat- 
ing the  contentions  of  the  defendant,  have  In- 
formed the  jury  that  the  accused  contended 
that,  If  the  assault  upon  him  was  not  of  such 
a  character  as  to  justify  the  talking  of  the 
life  'of  the  decedent,  still  It  was  of  such  a 
character  as  would  reduce  tbe  liilllng  from 
the  crime  of  murder  to  voluntary  manslaugh- 
ter ;  but  the  omission  to  state  this  as  one  of 
the  contentions  of  the  defendant  should  not 
worli  a  reversal  of  the  judgment  refusing  a 
new  trial,  for  the  court  did  charge  the  Jury 
upon  the  subject  of  voluntary  manslaughter, 
and  there  is  no  complaint  of  tbe  instructions 
upon  this  subject  When  tbe  court  charged 
upon  the  subject  of  voluntary  manslaughter, 
It  indicated  that  the  evidence  involved  that 
grade  of  homicide ;  and,  if  tbe  defendant  bad 
desired  a  more  explicit  statement  upon  tbe 
part  of  the  court  to  the  effect  that  he  con- 
tended that  the  homicide  was  committed  un- 
der circumstances  which  reduced  It  to  vol- 
untary manslaughter,  he  should  have  request- 
ed the  court  to  make  a  statement  of  that 
kind. 

[2]  2.  The  following  charge  of  the  court  Is 
complained  of: 

"I  charge  you,  gentlemen  of  tl)e  jury,  that 
while  the  burden  of  proof  rests  upon  the  state, 
if  t,he  state  has  proven  to  your  mind   by   the 


evidence  in  tbe  case,  beyond  a  reasonnblf  dnnht. 
that  the  defendant  in  the  county  of  Hart,  on  or 
about  the  time  alleged  in  the  bill  of  indictment, 
did  with  a  certain  pistol  kill  tbe  person  nlleKCHi 
to  have  been  killed,  and  tbe  defendant  was  tlie 
perpetrator  of  the  offense,  if  any  offense  has 
been  proven  in  this  case,  why  then  the  law 
would  place  tbe  burden  upon  the  defense  to 
show  mitigation  or  justification  or  excuse :  nnri 
unless  the  evidence  produced  by  tbe  stat* 
against  the  defendant  show  such  justiticntion 
or  mitigation  or  such  excuse,  if  the  evidence 
produced  aKainst  the  defendant  shows  justifica- 
tion or  mitigation  or  excuse,  why  then  no  t>ur- 
den  would   rest  upon  tbe  defendant" 

The  criticism  made  of  this  charge  is  that 
it  is  confusing  In  its  terms,  and  is  not  a  clear 
and  explicit  statement  of  the  law  In  regard 
to  tbe  shifting  of  the  burden  of  proof.  It  is 
unnecessary  to  discuss  thU  criticism  of  a  part 
of  the  court's  instructions.  Tbe  doctrine  stat- 
ed in  the  charge,  though  lacking  In  verbal 
precision,  is  sul>stautlally  that  approved  in 
tbe  case  of  Mann  v.  State,  124  Ga.  7G0,  53  S. 
E.  324,  4  L.  R.  A.  (N.  S.)  934.  The  same  doc- 
trine had  been  announced  in  previous  deci- 
sions, which  are  dted  and  quoted  In  the 
Mann  Case,  and  this  latter  case  has  been  fol- 
lowed In  more  recent  decisions. 

[3,  4]  3,  4.  Ueaduotes  3  and  4  require  no 
elaboration. 

[t]  5.  Tbe  testimony  of  the  witnesses  for 
the  state  authorized  the  Jury  to  find  that  tbe 
killing  of  the  decedent  by  tbe  accused  was 
without  provocation,  and  under  tills  evidence 
tbe  jury  were  authorized  to  And  the  defend- 
ant guUty  of  the  offense  of  murder.  Evi- 
dently tbe  jury  accepted  as  true  the  state's 
version  of  the  dlihculty  between  the  accused 
and  the  decedent,  which  resulted  in  the  homi- 
cide.   This  Is  shown  by  tbe  verdict 

Judgment  afSrmed.  All  tbe  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account  of 
sickness. 


GRAHAM  V.   STATE. 
(Supreme  Court  of  Georgia. 


a«l  Oa.  440) 

(No.  342.) 
May  12.  1915.) 


(BylUibu»  ly  the  Court.) 

1.  Cbiminai.  Law  <S=»140,  141,  143— Changb 
Of  Venue— Withdrawal  of  Appucation 
-Judgment— Tbansuibsion  of  Papebs. 
Where  in  a  criminal  case  an  application 
for  a  change  of  venue  was  made  under  the  act 
of  1911  (AcU  1911,  p.  74),  on  the  ground  that 
there  was  a  probability  or  danger  of  violence 
to  tbe  defendant,  and  a  judgment  refusing  such 
change  was  brought  to  this  court  and  reversed, 
and  the  change  accordingly  granted,  the  accus- 
ed could  not  then  withdraw  his  application,  ob- 
ject to  being  tried  in  tbe  county  to  which  the 
change  bad  been  made,  and  demand  a  trial  in 
the  county  wbere  tbe  indictment  had  been 
found. 

(a)  .Where  a  person  accused  of  crime  applied 
for  a  change  of  venue  under  the  act  above 
mentioned,  which  was  denied,  and  he  excepted 
and  obtained  a  reversal  of  the  judgment,  and 
where,  on  tbe  return  of  the  remittitur,  the 
judgment  of  tbe  Supreme  Court  was  made  the 
judgment  of  tbe  superior  court,  and  a  county 
was  named  in  the  order  as  the  place  for  tbe 
trial,  and  the  clerk  of  the  superior  court  of 
the  county  where  the  case  was   then  pending 
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was  directed,  in  terms  of  the  statute,  to  trans- 
mit the  papers  to  the  •county  so  selected,  this 
was,  in  substance,  a  judgment  changing  the 
venue,  aIthouf;b  it  was  not  expressly  so  stated. 

(b)  Where  in  a  criminal  case  a  change  of 
venue  is  granted,  a  certified  copy  of  the  order 
for  that  purpose  is  required  to  be  transmitted 
to  the  clerk  of  the  superior  court  of  the  county 
to  which  the  change  is  made ;  but  the  original 
indictment  and  other  papers  in  the  case  are 
required  to  be  sent  to  that  county. 

[£}d.  Note.— For  other  cases,  see  Criminal 
liaw.  Cent  Dig.  Sg  257,  260-263,  268;  Dec 
Dig.  «S=>140,  141,  143.] 

2.  Abbest   ®=63— Police    OrFiCEE— Offensk 

ComiiTTED  IN  Offickb'8  Pbesenob— Opeba- 

TroN  OF  Statutb. 

Under  Penal  Code  1910,  S  917,  "an  arrest 
nay  be  made  for  a  crime  by  an  officer,  either 
under  a  warrant,  or  without  a  warrant  if  the 
offense  is  committed  in  bis  presence,  or  the  of- 
fender is  endeavoring  to  escape,  or  for  other 
cause  there  is  likely  to  be  a  failure  of  justice 
for  want  of  an  officer  to  issue  a  warrant." 

(a)  Under  previous  rulings  of  this  court,  a 
police  officer  of  a  city  in  making  an  arrest  for 
an  otTense  against  the  state  law,  or  for  a  viola- 
tion of  an  ordinance  of  a  municipality,  fails 
within  the  protection  of  the  section  of  the  Pe- 
nal Code  just  above  cited. 

[Eld.  Note.— For  other  cases,  see  Arrest,  Cent 
Dig.  a  145-156;  Dec.  Dig.  •8s»6S.] 

8.   Abbest  i&=>64— Hohicide  <3=»285— Ihstbuo- 
TioNs — Police  Ofi'ioeb — Abbest  of  Pebsok 

COUMITTINQ     CbIME. 

By  Penal  Code  1910,  {  921,  it  la  declared 
that  a  private  person  may  arrest  an  offender, 
if  the  offense  is  committed  in  his  presence  or 
within  his  immediate  knowledge;  and,  if  the 
offense  is  a  felouy,  and  the  offender  is  escaping, 
or  attempting  to  escape,  a  private  person  may 
arrest  him  upoc^  reasonable  and  probable 
Kronnds  of  suspicion. 

(a)  This  section  was  a  codification  of  the  pre- 
existing law.  Unless  clearly  so  intended,  it 
will  not  be  construed  as  working  so  radical  a 
change  in  the  prior  law  as  to  authorize  a  pri- 
vate person  to  arrest  another  for  a  violation 
of  a  municipal  ordinance  committed  in  his 
presence,  regardless  of  whether  or  not  the  act 
constitutes  a  felony  or  a  misdemeanor. 

(b)  Evidence  was  introduced  to  show  that  the 
person  killed  was  a  police  officer  of  the  city  of 
Broxton;  that  he  was  not  in  uniform,  but  had 
on  a  badge ;  and  that  he  was  engaged  in  arrest- 
ing the  accused  wnen  the  homicide  occurred. 
It  was  contended  on  behalf  of  the  state  that 
the  accused  was  at  the  time  violating  an  ordi- 
nance of  the  dty,  and  also  a  penal  law  of  the 
state,  and  an  ordinance  of  the  city  was  intro- 
duced. The  charge  of  the  court  did  not  fully  or 
clearly  submit  to  the  jury  the  issues  involved. 

[BM.  Note.— For  other  cases,  see  Arrest  Cent 
tKg.  M  157-160 ;  Dec.  Dig.  <S=»64 ;  Homicide, 
Cent  Dig.  i  585 ;  Dec.  Dig.  «=i>286.] 

4.    HoiaciDE  €=s>300— iNSTBircnoNS— Reason- 

ABUc  Feabs. 

It  famishes  no  ground  for  reversal  that 
tb«  court  when  charging  on  the  doctrine  of 
reasonable  fears,  used  the  expression  "if  the 
facts  and  circumstances  were  sufficient  to  ex- 
cite in  the  mind  of  the  person  killing,  as  a  rea- 
sonably self-possessed  and  courageous  man,  the 
fear  that  bis  Ufa  was  in  danger,"  instead  of 
employing  the  statutory  expression  "the  fears 
of  a  reasonable  man." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  614,  616-620,  623-630;  Dec.  Dig. 

Error  from  Superior  Court,  Irwin  County; 
W.  F.  George.  .Tudge. 


Charlie  Graham  was  convicted  of  murder, 
and  brings  error.    Reversed. 

Charlie  Graham  was  indicted  In  Cbffee 
county  for  murder.  He  applied  for  a  change 
of  venue,  which  was  refused,  and  be  except- 
ed. The  Judgment  was  reversed.  141  Oa. 
812,  82  S.  E.  282.  On  the  return  of  the  remit- 
titur to  the  trial  court,  it  was  ordered  that 
the  judgment  of  the  Supreme  Court  be  en- 
tered on  the  minutes  of  the  superior  court 
"as  the  judgment  of  this  court."  An  order 
was  passed  which  recited  these  facts,  and 
that  it  further  appeared  from  a  statement  of 
the  solicitor  general  and  of  counsel  of  rec- 
ord for  the  defendant  that  they  were  unable 
to  agree  on  any  county  for  the  trial  of  the 
case,  and  declared  that  It  was  "considered, 
adjudged,  and  ordered  by  the  court  that  the 
county  of  Irwin,  of  said  state,  be,  and  is  here- 
by, selected  by  the  court  for  the  trial  of  the 
case,"  and  directed  the  clerk  of  the  superior 
court  of  Coffee,  county  to  forward  to  the  clerk 
of  the  superior  court  of  Irwin  county  a  tran- 
script of  "this  order  for  the  change  of  venue, 
a  list  of  all  the  witnesses  subpoenaed  In  said 
case,  and  aU  other  papers  now  of  file  in  his 
office  connected  with  said  case."  This  order 
was  passed  on  June  26,  1914.  When  the 
case  came  on  for  trial  In  Irwin  county,  the 
defendant  filed  objections  to  the  trial  pro- 
ceeding there,  on  the  grounds  that  the  venue 
was  lu  Coffee  county;  that  It  had  not  been 
changed  to  Irwin  county ;  that  the  order  did 
not  in  terms  change  the  venue,  and  was  In- 
sufficient for  that  purpose,  but  merely  se- 
lected Irwin  county  as  the  place  for  the  trial, 
and  directed  the  clerk  to  transmit  a  copy  (tf 
the  order,  together  with  the  other  papers  to 
the  latter  county;  that  the  original  Indict- 
ment and  other  papers  In  the  case,  except  a 
transcript  of  the  order,  were  directed  to  be 
transmitted  to  Irwin  county,  when  a  tran- 
script of  the  Indictment  and  other  papers 
should  have  been  ordered  to  be  forwarded; 
that  In  this  situation  he  waived  bis  right  to 
a  change  of  venue,  withdrew  his  motion  there- 
for, and  consented  to  be  tried  In  Coffee 
county.  These  objections  were  overruled, 
and  exceptions  pendente  lite  were  filed.  The 
defendant  was  convicted.  He  moved  for  a 
new  trial,  which  was  refused,  and  he  ex- 
cepted. 

T.  A.  Wallace^  of  Douglas,  McDonald  & 
Grantham,  of  Fitzgerald,  and  W.  W.  Bennett, 
of  Baxley,  for  plaintiff  in  error.  Jos.  B. 
Wall,  Sol.  Gen.,  of  Fitzgerald,  M.  D.  Dicker- 
son,  Sol.  Gen.,  of  Douglas,  Warren  Grice,  Atty. 
Gen.,  A.  L.  Henson,  of  Atlanta,  and  H.  J. 
Qulncey,  of  Odlla,  for  the  State. 

LUMPKIN,  3.  (after  stating  the  facts  as 
above).  [1]  1.  There  was  no  error  in  over- 
ruling the.  objections  to  trying  the  case  In 
Irwin  county.  The  plaintiff  in  error  moved 
for  a  change  of  venue,  which  was  refused, 
and  he  brought  the  case  to  this  court  and 
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obtained  a  reversal  of  tbe  Judgment.  141 
Ua.  812,  82  S.  B.  282.  After  the  Judgment 
of  this  court  had  been  made  the  Judgment  of 
the  court  below,  and  an  order  had  been  taken 
directing  the  case  to  be  tried  in  Irwin  coun- 
ty, he  sought  to  withdraw  Ills  application, 
and  to  consent  to  a  trial  in  Coffee  county. 
Having  obtained  a  change,  he  should  abide 
It  The  act  of  1911  (Acts  1911,  p.  74)  was 
passed  in  the  interest  of  Justice,  to  afford  a 
change  of  venue  where  there  was  a  probabil- 
ity or  danger  of  violence.  It  was  not  intend- 
ed to  give  a  defendant  the  right  to  shift  the 
venue  back  and  forth  at  will,  with  Incidental 
delays  In*  trying  him.  Taking  the  order 
which  was  passed  by  the  superior  court  in 
connection  with  tbe  application  and  the  pro- 
ceedings in  which  it  was  passed,  the  selec- 
tion of  Irwin  county  as  the  place  of  the  trial 
and  the  direction  of  clerk  to  transmit  the 
papers  to  that  county  was  a  change  of  venue, 
although  it  did  not  employ  that  exact  ex- 
pression. It  may  be  the  better  practice  in 
such  a  case  to  expressly  direct  that  the  venue 
be  changed,  and  to  designate  the  county  to 
which  It  is  changed,  and  where  the  trial  shall 
take  place.  But  tbe  omission  to  employ  such 
explicit  words  will  not  work  a  reversal, 
where  it  is  entirely  clear,  as  in  this  case, 
that  tbe  venue  was,  in  fact,  changed.  Where 
a  change  of  venue  is  granted  in  a  criminal 
case,  a  certified  copy  of  tbe  order  passed  for 
that  purpose  is  required  to  be  transmitted 
to  the  clerk  of  the  superior  court  of  the  coun- 
ty to  which  the  change  is  made.  But  the 
original  indictment  and  other  papers  in  the 
case,  not  certified  copies  of  them,  are  to  be 
sent  to  that  county.  Penal  Code  1910,  !§ 
965,  1158.  There  was  no  merit  in  the  objec- 
tion to  the  trial  in  Irwin  county. 

[2]  2.  At  common  law  certain  officers,  as 
conservators  of  the  peace,  were  intrusted 
with  power  to  make  arrests  without  a  war- 
rant in  certain  cases.  The  power  to  arrest 
for  a  felony  was  different  from  that  to  ar- 
rest for  a  misdemeanor.  As  to  the  latter  a 
number  of  authorities  declare  that  tbe  ofUcer 
could  arrest  without  a  warrant  any  person 
who  committed  a  breach  of  the  pea.(x  in  his 
presence  or  within  Ills  view.  Belative  to 
arresting  officers  the  common  law,  with  'pet- 
haps  some  modification,  has  been  codified  in 
the  Penal  Code  1910,  j  917,  which  declares 
that: 

"An  arrest  may  be  made  for  a  crime  by  an 
officer,  either  under  a  warrant,  or  without  a 
warrant  if  the  offense  is  committed  in  his  pres- 
ence, or  the  offender  is  endeavoring  to  escape, 
or  for  other  cause  there  is  likely  to  be  a  failure 
of  Justice  for  want  of  an  officer  to  issue  a  war- 
rant" 

A  police  officer,  in  making  an  arrest  for  an 
offense  against  a  law,  clearly  comes  within 
this  section.  In  making  an  a^'rest  without 
a  warrant  for  a  violation  of  a  municipal  or- 
dinance he  has  been  considered  as  coming 
within  its  protection.  Harrell  v.  State,  75 
6a.  842.  In  Porter  ▼.  State,  124  Ga.  297, 
52  S.  B.  283.  2  U  B.  A.  (N.  S.)   730,  that 


section  was  declared  to  be  applicable  alike 
to  state  and  municipal  arresting  officers.  See 
opinion  of  the  majority  of  the  court  and  the 
concurring  opinion  in  the  Porter  Case. 

[3]  8.  The  authority  of  a  private  person  to 
arrest  is  more  limited  than  that  of  an  offi- 
cer. Under  the  common  law  he  could  arrest 
for  a  felony  committed  in  his  presence.  If 
he  made  an  arrest  for  a  felony  otherwise,  be 
did  so  at  his  peril.  If  called  upon  to  Justify 
his  act  some  courts  have  held  that  he  must 
show  that  the  felony  bad  actually  been  com- 
mitted, and  that  he  had  reasonable  grounds 
for  believing  the  person  arrested  to  be  guU- 
ty;  while  other  courts  have  gone  further, 
and  held  that  he  must  show  that  the  person 
arrested  was  actually  guilty.  As  to  misde- 
meanors, a  private  person  could  make  an 
arrest  for  an  affray  or  other  breach  of  the 
peace  committed  in  his  presence,  or  to  pre- 
vent its  immediate  continuance.  These  rules 
have  been  to  a  considerable  extent  modified 
by  statutes  and  ordinances  passed  in  pursu- 
ance of  statutes.  But  with  statutes  other 
than  our  own  we  are  not  now  concerned. 
The  rule  as  to  an  arrest  by  a  private  person 
is  thus  stated  in  Penal  Code  1910,  {  921: 

"A  private  person  may  arrest  an  offender,  if 
the  offense  Is  committed  in  bis  presence  or 
within  his  immediate  linowledge;  and  if  the  of- 
fense is  a  felony,  and  the  offender  is  escaping, 
or  attempting  to  escape,  a  private  person  may 
arrest  him  upon  reasonable  and  probable 
grounds  of  suspicion." 

This  was  a  codification  of  the  pre-existing 
law,  and  not  the  result  of  a  statute  laying 
down  a  new  rule.  While  municipal  ordinanc- 
es are  in  a  sense  laws,  and,  for  some  purpos- 
es, proceedings  to  punish  for  a  violation  of 
them  are  treated  as  quasi  criminal  proceed- 
ings, they  are  neither  misdemeanors  nor 
felonies  under  the  laws  of  the  state.  It  has 
been  held  that  in  municipal  courts  dealing 
with  breaches  of  ordinances  a  trial  by  Jury 
is  not  necessary;  and  various  other  differ- 
ences between  infractions  of  such  regulatious 
and  violations  of  state  laws  have  been  rec- 
ognized. This  Code  section  does  not  author- 
ize a  private  person  to  arrest  for  every 
breach  of  a  municipal  ordinance  which  may 
take  place  in  his  jvesence,  regardless  of 
whether  it  involves  the  commission  of  a  mis- 
demeanor or  felony,  such,  for  instance,  as  ex- 
pectorating on  the  sidewalk,  using  an  ash 
can  or  a  garbage  can  not  in  strict  accord 
with  the  municipal  requirements,  or  even  in- 
dulging In  whistling  or  singing  which  the 
self-constituted  arrester  might  thiuk  was  too 
loud.  To  permit  every  person  who  might 
feel  so  inclined  to  arrest  every  other  person 
whom  he  might  consider  to  be  violating  some 
petty  municipal  regulation  would  be  more 
calculated  to  produce  disorder  than  to  quell 
it  Statutes  allowing  arrests  by  private  in- 
dividuals, when  not  called  upon  by  proper 
authority,  to  act  should  be  strictly,  rather 
than  liberally,  construed,  as  in  derc^ution 
of  the  common  law  protecting  the  liberty  of 
the  citizen.     The  Code  section  last   above 
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quoted  was  dealing  with  ofFenses  amounting 
to  a  misdemeanor  or  a  felony,  and  not  with. 
infractions  of  municipal  ordinances  as  such. 
In  order  to  work  so  radical  a  result  as  to  al- 
low private  Individuals  to  make  arrests  for 
all  violations  of  municipal  ordinances,  the 
legislative  Intent  to  do  so  should  be  plain. 
Union  Depot  &  Railroad  CJo.  v.  Smith,  16 
Colo.  361,  27  Pac.  329 ;  Palmer  v,  Maine  Cen- 
tral R.  Co.,  92  Me.  399,  42  Atl.  800,  44  L.  R. 
A.  673,  676,  69  Am.  St  Rep.  613;  Voorhees 
on  Arrest,  {  112  et  seq. 

Generally,  a  person  about  to  be  arrested  is 
entitled  to  know  that  he  is  arrested  by  law- 
ful authority,  and.  If  he  submits  to  the  ar- 
rest, he  has  a  right  to  know  the  ground  of 
his  arrest.  Voorhees  on  Arrest,  {  78  et  seq. ; 
Davis  V.  State,  79  Ga.  767,  4  S.  E.  318.  But 
there  are  limitations  upon  this  rule.  Thus  in 
Thomas  v.  State,  91  Ga.  204,  18  S.  E.  305, 
It  was  held  that  one  who  saw  an  officer  ap- 
proaching him  and  took  to  flight,  and  contin- 
ued to  flee,  had  no  right  to  express  informa- 
tion that  the  purpose  of  the  ofilcer  was  to 
arrest  him.  Where  an  otBcer  without  a  war- 
rant attempted  to  make  an  arrest  for  a  mis- 
demeanor, and  the  person  sought  to  be  ar- 
rested had  no  notice  that  an  attempt  to  arrest 
him  was  being  made  by  lawful  authority,  it 
was  held  that  such  person  had  the  right  to 
resist  the  attempt  to  take  him  into  custody. 
Franklin  v.  Amerson,  118  Ga.  860,  45  S.  B. 
C9S.  Nptlce  of  the  official  character  of  a 
person  making  the  arrest,  if  an  officer,  and 
that  an  attempt  to  arrest  Is  being  made,  may 
be  express  or  implied.  Robinson  v.  State,  93 
Ga.  77(3),  90,  18  S.  E.  1018,  44  Am.  St  Rep. 
127 ;  Croom  v.  State,  85  Ga.  718,  723,  724,  11 
S.  E.  1035,  21  Am.  St  Rep.  179.  "A  citizen 
•  •  •  unlawfully  arrested  has  a  right  to 
resist  force  with  force  proportioned  to  that 
being  used"  to  detain  him.  Coleman  ▼.  State, 
121  Ga.  594(6),  599,  49  S.  E.  716.  An  unlaw- 
ful arrest  is  an  assault;  the  manner  In 
which  it  is  made  may  make  it  an  assault  and 
battery  or  a  graver  offense;  If  no  more  than 
proper  force  Is  used  by  the  person  sought  to 
he  illegally  arrested  in  resistance  thereof,  he 
is  guilty  of  no  offense.  This  does  not  mean 
that  the  mere  fact  of  an  illegal  arrest  will 
authorize  the  person  arrested  to  slay  the  ar- 
rester. The  latter  may  be  guilty  of  such  con- 
duct as  to  increase  the  wrong  from  a  mere 
assault  or  assault  and  battery  to  a  felonious 
assault  and  render  it  reaUy  or  apparently 
necessary  for  the  person  wrongfully  sought 
to  be  arrested  to  slay  the  aggressor.  The 
case  Is  somewhat  analogous  to  other  cases  of 
assault  culminating  in  the  homicide  of  the 
person  who  was  the  original  assailant  Gen- 
erally, to  slay  a  person  who  without  author- 
ity of  law  is  seeking  to  make  an  arrest  for  a 
misdemeanor,  where  the  motive  of  the  slay- 
er Is  merely  to  avoid  an  arrest  would  be 
manslaughter,  and  not  murder.  If  a  person, 
with  due  notice  of  the  facts,  kills  another  to 
prevent  the  latter  from  lawfully  arresting 


him  in  a  lawful  way,  the  crime  Is  murder. 
WUllford  y.  State,  121  Ga.  173,  48  S.  B.  962. 

In  the  instant  case  the  evidence  introduced 
on  behalf  of  the  state  tended  to  show  that 
the  accused  was  guilty  of  murder.  The  de- 
fendant Introduced  no  evidence,  but  made  a 
statement  reciting,  among  other  things,  the 
following:  He  and  his  brother  were  walking 
down  the  sidewalk  together,  when  they  met 
a  man  who  walked  up  to  them  and  caught 
hold  of  them.  The  man  had  on  citizen's 
clothes,  and  the  defendant  did  not  know  what 
he  was.  He  told  them  to  come  with  him,  and 
he  carried  them  a  short  distance  down  the 
street  The  defendant  said  to  him,  "Boss 
man,  I  would  a  whole  lot  rather  you  would 
tell  me  where  you  are  going  with  us,"  and 
also,  "What  do  yon  mean  anyway?"  The 
man  made  no  reply  except  "It  don't  know 
[make]  any  difference;  you  all  come  on." 
He  carried  them  past  a  barber  shop  and  mo- 
tioned for  some  one  to  come  out  lu  response 
to  which  another  man  came  out  of  the  shop. 
A  proposal  was  made  to  search  the  defendant 
and  his  brother,  and  they  began  to  do  so. 
The  man  who  made  the  arrest  had  no  war- 
rant and  the  defendant  did  not  fhlnk  that 
he  had  the  authority  to  do  what  he  was  do- 
ing. The  defendant  jerked  loose.  As  he  did 
so  the  man  reached  back  for  his  pistol,  and 
started  to  draw  It  The  defendant  secured 
his  first  and  flred.  This  occurred  in  the  town 
of  Broxton.  The  defendant  had  heard  it  de- 
scribed as  "a  rough  place."  He  was  a  stran- 
ger there,  and  did  not  know  anything  about 
the  pe<q;>le.  He  did  not  know  any  one,  and 
thought  probably,  from  the  appearance  of 
things,  that  they  would  kill  him  and  his 
brother.  The  man  killed  did  not  tell  the  de- 
fendant that  he  had  a  warrant  for  ^<"',  or 
wanted  to  take  him  to  the  lockup,  or  any- 
thing like  that  The  defendant  was  only  try- 
ing to  protect  himself  the  best  he  could.  He 
did  not  think  it  right  to  let  them  "Just  do  me 
anyway  there."  When  the  man  who  had  hold 
of  him  reached  back  for  his  pistol,  the  de- 
fendant knew  that  the  purpose  was  to  kill 
him,  and  he  shot  accordingly. 

Evidence  was  introduced  by  the  state  to 
show  that  the  person  killed  was  a  t>oUce  of- 
ficer of  the  town  of  Broxton ;  that  he  had  on 
no  uniform,  but  did  have  on  a  policeman's 
badge.  He  wore  a  raincoat,  but  there  was 
evidence  tending  to  show  that  It  was  turned 
back  so  that  the  badge  was  visible.  An  ordi- 
nance of  the  city  of  Broxton  was  Introduced 
which  declared  punishable  by  fine  or  impris- 
onment several  specified  acts,  among  them 
being  intoxication  to  any  degree,  .immoral 
or  Indecent  conduct,  and  any  disorderly  con- 
duct or  conduct  likely  to  disturb  the  peace 
and  tranquillity  of  any  citizen. 

The  judge  charged  generally: 

"I  charge  you  that  an  officer  or  a  private 
person  may  make  an  arrest  for  an  offense  com- 
mitted in  the  presence  of  the  officer,  or  the  per- 
son, without  the  necessity  for  procuring  a  war- 
rant" 
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He  nowbere  made  any  distinction  between 
the  power  of  a  police  officer  and  a  private 
person  In  regard  to  making  an  arrest  for  the 
violation  of  a  municipal  ordinance.  In  a  note 
to  one  of  the  grounds  of  the  motion  for  a 
new  trial  he  certl^ed  that  the  state  at  no 
time  contended  that  the  arrest  was  legal  be- 
cause made  bj  an  officer,  but  that  the  legali- 
ty of  the  arrest  depended  solely  on  whether 
an  offense  was  being  committed  by  the  de- 
fendant in  the  presence  of  the  deceased,  and 
not  whether  the  deceased  was  uniformed,  or 
whether  the  person  killed  was,  tn  fact,  an  of- 
ficer. Nevertheless,  evidence  was  Introduced, 
as  above  stated  on  the  subject  of  whether 
the  person  killed  was  an  officer,  and  whether 
he  wore  a  policeman's  badge  bo  as  to  be 
visible  to  the  defendant 

It  was  urged  in  this  court  by  counsel  for 
the  state  that  the  defendant,  when  arrested, 
was  guilty  of  violating  the  municipal  ordi- 
nance, and  was  also  guilty  of  a  misdemeanor 
under  Penal  Code  1910,  |  442.  That  section 
declares  it  to  be  a  misdemeanor  for  a  per- 
son to  "be  and  appear  in  an  intoxicated  con- 
dition on  any  public  street  or  highway,"  or 
In  certain  other  places;  but  it  also  declares 
that  such  intoxication  "must  be  made  man- 
ifest by  boisterousness,  or  by  indecent  condi- 
tion or  acting,  or  by  vulgar,  profane,  or  un- 
becoming language,  or  loud  and  violent 
discourse  of  the  person  or  persons  so  intoxi- 
cated or  drunken."  It  will  be  seen  that  to  be 
guilty  of  the  misdemeanor  thus  defined  by 
the  Code  requires  something  more  than  is 
necessary  to  constitute  a  violation  of  the  or- 
dinance of  Broxton.  Under  the  former  the 
drunkenness  must  be  made  manifest  in  one 
or  move  of  certain  specified  ways.  If  reli- 
ance was  placed  upon  the  contention  that  the 
defendant  was  committing  the  offense  thus 
defined,  in  the  presence  of  the  deceased,  re- 
gardless of  the  official  position  of  the  latter, 
that  raised  a  different  question  from  wheth- 
er he  was  violating  a  municipal  ordinance. 
The  Judge  nowhere  drew  this  distinction. 
While  a  number  of  the  grounds  of  the  motion 
for  a  new  trial  were  without  merit,  yet  some 
of  them  sufficiently  raised  the  point  that  the 
judge,  in  fact,  charged  to  some  extent  on  the 
subject  of  an  arrest  and  an  Illegal  arrest, 
but  did  not  sufficiently  or  clearly  Instruct 
the  Jury  on  the  Issues  involved  In  the  case 
touching  those  subjects.  In  so  far  as  the 
defendant  depended  upon  hia  statement  alone 
as  a  basis  for  a  charge,  he  should  have  made 
a  proper  request,  or  the  omission  to  so  charge 
will  not  cause  a  reversal.  But,  as  the  ques- 
tions whether  or  not  the  deceased  was  law- 
fully attempting  to  arrest  the  accused  or 
whether  the  accused  was  resisting  an  illegal 
arrest  were  involved,  and  as  evidence  was 
introduced  to  show  the  official  character  of 
the  deceased  and  tending  to  show  notice 
thereof  to  the  accused,  and  an  ordinance  of 
the   city  -of   Broxton    was   introduced,    the 


charge   should   have  given  proper   Instme- 
tlons  on  those  subjects. 

A  section  in  the  charter  of  Broxton  de- 
clares that: 

'^he  chief  and  police  sball  be  uniformed  and 
armed  as  to  be  readily  recognized  by  the  poWe 
as  a  peace  officer.  Such  arms  and  uniforms  to 
be  furnished  by  the  city  and  to  remain  the 
property  of  the  city."    Acts  1904,  pp.  368-377. 

This  section  primarily  imposes  a  duty  upon 
the  dty.  It  might  be  considered  in  connec- 
tion with  evidence  as  to  whether  the  person 
seeking  to  make  the  arrest  was  in  uniform 
or  not,  as  bearing  on  the  question  whether 
or  not  the  defendant  knew  or  was  put  on 
notice  of  the  fact  that  such  person  was  an 
officer.  Bat  the  request  to  charge  that  it  was 
the  duty  of  the  deceased,  while  acting  as 
chief  of  police  of  Broxton,  to  be  uniformed 
and  armed,  so  as  to  be  readily  recognized  by 
the  public  as  a  peace  officer,  was  too  broad 
In  its  terms. 

[4]  4.  Except  as  indicated  in  this  opinion, 
there  was  no  merit  in  any  of  the  grounds 
of  the  motion  for  a  new  trial.  The  ninth 
ground  is  covered  by  the  decision  in  Cole- 
man V.  State,  141  6a.  731,  82  S.  E.  22a  As 
the  case  Is  to  be  returned  tor  a  new  trial, 
we  express  no  opinion  In  regard  to  the  evi- 
dence further  than  what  lias  already  been 
said. 

Judgment  reversed.  All  the  Justices  coo- 
cur,  except  FISH,  C.  J.,  absent  on  account  of 
sickness. 

(1«  Oiu  «7) 

JACOBS  PHARMACY  CO.  «t  aL  t.  LUCKIB 

et  aL 

LUCKIE  et  aL  y.  JACOBS  PHARMACY  CO. 

et  aL 

(No.  847.) 

(Supreme  Court  of  Georgia.     May  12.  1915.) 

(ByUabut  by  the  Oomrt.) 

1.  Dkdioation  «=>13  —  Estoppel  «=>65  — 
Right  to  Dedicate — Ownebbhip. 

A  dedication  or  gift  of  land  for  a  public 
use  ''M"  be  made  only  by  the  owner.  A  parchas- 
er  of  land  incumbered  with  a  security  deed,  in 
posaession  under  a  bond  of  title,  as  against  his 
vendor  and  incumbrancer,  has  no  such  power. 
But  where  such  purchaser  makes  an  express 
offer  to  dedicate  for  a  public  use,  as  against 
his  grantee  and  the  public,  he  will  be  estopped 
from  denying  that  he  is  without  power  to  dedi- 
cate because  of  the  incompleteness  of  his  title. 
Hoole  V.  Attorney  General,  22  Ala.  190  (2). 

[Ed.  Note. — For  other  cases,  see  Dedication, 
C^nt  Dig.  {  6:  Dec.  Dig.  «s»13;  Estoppel, 
C3ent.  Dig.  jf  155-158;  Dec.  Dig.  «=>65.] 

2.  Dedication  ®=»38— Offee  to  Dedicate- 
Right  TO  Withdraw— Highways. 

Where  an  owner  of  an  interest  in  land 
agrees  to  donate  to  a  county  a  strip  for  the  pur- 
pose of  widening  a  public  highway,  subject  to 
other  property  owners  along  the  highway,  giv- 
ing the  necessary  land  to  widen  it  to  a  certain 
extent,  and  where  it  appears  that  some  of  tlie 
abutters  refuse  to  donate,  and  others,  becaos<> 
of  their  minority,  are  unable  to  make  a  dedica- 
tion, the  landowner  making  the  proposed  dedica- 
tion may  formally  withdraw  the  same,  notwith- 
standing, on  the  day  previous  to  his  withdraw- 
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at  the  connty  anthoritiea  have  passed  a  rea<^u- 
tion  accepting  all  dooationa  made  before  that 
time. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  K  77,  78;  Dea  Dig.  <S=>38.] 

3.  Pleading  <®=3248  —  Amendment  —  New 
Cause  of  Action. 

Tht  court  did  not  err  in  refusing  to  allow 
the  amendment  to  the  petition  or  in  excluding 
the  evidence  offered  in  support  thereof. 

lEd.  Note.— For  other  cases,  see  Pleadtog, 
Cent  Dig.  iS  686.  687,  68»-706,  708%,  709; 
Dec.  Dig.  «=>248.] 

4.  Tempokaby  Injtjnotion. 

The  court  erred  in  granting  a  temporary 
injunction. 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Injunction  by  E.  T.  Luckie  and  others 
against  the  Jacobs  Pharmacy  Company  and 
others.  Judgmeut  for  plaintiffs,  and  defend- 
ants bring  error,  and  plaintiffs  file  cross-bill 
of  exceptions.  Reversed  on  main  bill,  and 
affirmed  on  cross-bUl. 

Ej.  T.  Iiuckle  and  others  filed  an  equitable 
petition  against  Jacobs  Pharmacy  Company 
and  others,  to  enjoin  them  from  trespassing, 
«rectlng  buildings,  digging  ditches,  or  in  any 
other  manner  exercising  any  rights  whatever 
upon  a  strip  of  land  ten  feet  wide,  lying  and 
being  at  the  east  side  of  Roswell  road  at  Its 
Intersection  with  Peacbtree  road,  in  Fulton 
county.     The  petition  alleged  substantially 
as  follows:   Jacobs  Pharmacy  Company  has 
legally  granted  and  conveyed  to  Fulton  coun- 
ty, for  road  purposes,  a  strip  of  land  oS  the 
western  side  of  the  lot  of  land  described  In 
the  petition,  of  the  width  of  ten  feet,  the  en- 
tire distance  of  the  road  along  the  lot,  and 
lilts  dedicated  it  to  road  purposes;  and  It 
tias  been  duly  accepted  by  the  county  of 
Folton,  through  its  board  of  commissioners 
of  roads  and  revenues.    The  conveyance  and 
dedication  are  complete,  and  the  county,  the 
adjoining  property  owners,  citizens,  and  tax- 
payers have  acquired  the  title  and  rights  and 
easement  to  the  enjoyment  of  the  strip  of 
land  for  road  purposes ;  and  Jacobs  Pharma- 
cy  Company  has  lost  all  right  of  ownership, 
possession,   or    other   rights   thereto.     This 
company  has  caused  brick  to  be  placed  upon 
the  property  adjacent  to  the  ten-foot  strip, 
has  dug  lines  and  trenches,  and  has  made 
excavations  upon  the  adjacent  property  and 
In  part  upon  the  ten-foot  strip,  and  is  threat- 
ening and  preparing  to  erect  a  building  upon 
the  lot  described,  to  cover,  not  only  the  ad- 
jacent property,  but   the   ten-foot  strip   of 
land.    The  threatened  occupation  of  the  ten- 
foot  strip  Is  without  lawful  warrant  or  au- 
thority, and  is  contrary  to  the  rights  of  the 
plaintiffs  and  the  citizens  and  public  of  the 
county,  as  well  as  the  county  itself.     Peti- 
tioners have  a  peculiar  and  particular  inter- 
est in  the  dedication  of  the  strip  of  land  for 
road  puiTKises,  not  only  as  citizens  and  tax- 
payers in  common  with  the  other  residents 
and  citizens  of  the  county,  but  also  as  prop- 


erty owners  upon  the  roadway  who  will  be 
directly  affected  and  benefited  or  injured  by 
the  use  or  nonuser  of  the  strip  of  land  for 
road  purposes,  or  in  Its  use  for  any  purpose 
contrary  to  the  dedication.    The  use  of  the 
strip  of  land  for  other  than  road  purposes 
will  Injure  and  damage  petitioners  In  an  Ir- 
reparable, speculative  amount,  in  that  their 
damages  cannot  be  ascertained  or  computed, 
for  the  reason  that  It  will  be  Impossible  to 
widen  the  roadway  as  contemplated,  and  as 
passed  upon  by  the  board  of  county  commis- 
sioners of  roads  and  revenues  of  the  county. 
The  board  of  trustees  of  Emory  College 
and  Carl  Witt  filed  their  intervention  and 
were  made  parties  defendant;  the  latter  al- 
leging that  he  had  purchased  of  the  former 
the  tract  of  land  described  in  the  petition, 
and  that  he  had  the  legal  title  thereto,  etc. 
Jacobs  Pharmacy  Company  filed  its  answer 
to  the  petition,  averring,  among  other  things, 
that  it  executed  a  paper  to  the  county  of  Ful- 
ton, upon  certain  representations  made  by 
the  plaintiffs,  which  will  be  later   set  out. 
When  defendant  ascertained  that  there  was 
not  enough  land  for  defendant  to  erect  cer- 
tain contemplated  buildings,  and  that  plain- 
tiffs refused  to   furnish  additional  ground 
for  that  purpose,  as  agreed,  It  revoked  the 
instrument  of  September,  1914,  by  the  instru- 
ment of  January  14,  1915.     It  Is  not  now 
and  has  never  been  the  owner  of  the  prop- 
erty.    It  was  owned  by  B.   F.  and  A.  C. 
Burdett,    who  conveyed    the  legal   title   of 
the  property  to  the  trustees  of  Emory  Col- 
lege to  secure  a  debt.    This  debt  has  not  been 
paid.    Defendant  took  a  bond  for  title  from 
the  Messrs.  Burdett,  giving  in  part  compli- 
ance therewith.  Its  obligations  to  pay.    These 
obligations  have  not  matured,  and  therefore 
have  not  been  discharged,  and  the  defendant 
does  not  hold  a  deed  from  either  the  Me.<!sr8. 
Burdett  or  from  the  trustees  of  Emory  Col- 
lege.   The  trustees  of  the  college  did  not  con- 
sent to  the  proposed  dedication,  and  have 
filed  a  formal  protest  against  it;  and  the 
Messrs.  Burdett  (who  are  still  liable  upon 
their  debt  to  the  trustees)  also  have  protested 
against  the   transaction  and  have   declined 
to  consent  to  the  proposed  dedication.     No 
legal  title  rested  In  respondent  prior  to  its 
revocation  of  the  attempt  to  donate.    It  had 
on  January  14,  1915,  and  now  has,  the  legal 
right  to  revoke  said  dedication,  and  thus  de- 
cline to  continue  to  go  on  with  the  proposed 
attempt  to  donate  the  land.    The  dedicaUon 
and  revocation  of  dedication  are  as  follows: 

"Atlanta.  Ga..  Sept.  19,  1914.  Georgia.  Ful- 
ton County.  We  hereby  agree  to  donate,  set 
aside,  and  assisn  to  Fulton  county  a  strip  ten 
feet  wide  from  the  west  side  of  our  lot  at  the 
intersection  of  Pcaohtree  road  and  Roswell  mad 
at  Buckhfnd,  for  the  purpose  of  widening  Hor- 
well  road  from  fifty  feet  to  seventy  feet  between 
Peacbtree  road  and  the  Intersection  of  Plaster's 
Bridge  road.  This  donation  is  made  subject  to 
the  other  propprty  owners  alon?  Roswell  road 
between  the  above-mentioned  points  giving  the 
necessary  land  to  widen  said  road  as  above  set 


ttsaTor  otlMT  casM  ■••  nm«  topic  and  KBT-NVMBBR  la  aU  Key-Numbarad  Dicesu  and  IndezM 


Digitized  by 


Google 


334 


8S  SOUTHBASTEIIN  RBPORTBB 


(Go. 


forth.     Jacobs  Pbarmacy  Company.     By  Jos. 
Jacoba,  Pres." 

"Atlanta,  6eon;ia,  January  14,  1916.  Hon- 
orable Board  of  County  CommissionerB,  At- 
lanta, 6a.  Dear  Sir:  I  beg  to  notify  you  that 
the  paper  siKned  by  Jacobs  Pharmacy  Com- 
pany, per  myself,  bearing  date  of  September  19, 
1914,  was  procured  from  me  without  a  consider- 
ation and  under  circumstances  which  render 
the  same  inralid.  We  do  hereby  revoke  said  in- 
strument, decline  to  donate  said  ground,  or 
make  a  deed  thereto;  and  notify  you  that  no 
work  must  be  attempted  with  reference  to  this 
property.  Yonrs  very  truly,  Jacobs  Pharmacy 
Company.  Per  Joseph  Jacobs,  President  Jos- 
eph Jacobs." 

The  defendant  by  amendment  alleged:  On 
January  4,  1915,  9  days  before  the  action  of 
the  county  commissioners  In  accepting  the 
dedication,  and  26  days  before  tbe  restraining 
order  was  Issued  In  this  case,  defendant  en- 
tered ui)on  the  ten-foot  strip  on  the  west  side 
of  the  lot  and  began  the  construction  of  four 
stores.  Brick,  sand,  and  other  building  ma- 
terials were  hauled  out,  and  the  front  part 
of  the  lot  lying  near  the  triangle  was  exca- 
vated. The  cellar  was  walled  up  on  all  four 
sides;  the  soutUern  point  being  about  10 
feet  In  width,  the  two  east  and  west  sides  be- 
ing from  25  to  30  feet  In  width,  etc.  These 
cellar  brick  walls  were  substantially  built; 
and  defendant  has  expended  a  total  of  $532.- 
16  paid  out  on  Its  pay  roll,  which  does  not 
Include  the  cost  of  material  itself  which  has 
been  actually  used  In  the  cellar  walls,  etc., 
all  prior  to  the  grant  of  the  restraining  or- 
der. Tbe  proposal  to  donate  the  ground  was 
entirely  conditional,  and  was  made  subject 
to  the  owners  of  all  the  remaining  property 
between  Peachtree  road  and  the  Intersection 
of  Plaster's  Bridge  road  donating  land  suffi- 
cient to  make  Roswell  road  70  feet  in  width 
between  the  points  named;  and  until  tbe 
other  owners  duly  and  legally  compiled  with 
the  condition,  and  duly  and  legally  dedicated 
the  additional  ground,  this  defendant  had 
the  right  to  withdraw  and  revoke  its  attempt- 
ed dedication.  When  the  board  of  county 
commissioners  attempted  to  accept  the  propos- 
als to  dedicate  then  before  the  board,  the 
condition  In  tbe  defendant's  proposal  to  ded- 
icate had  not  been  complied  with,  and  the 
owners  of  the  land  between  the  points  men- 
tioned had  not  dedicated  or  attempted  to 
dedicate  a  very  large  part  of  the  ground. 
Many  of  the  persons  who  attempted  to  dedi- 
cate were  not  owners  of  the  land  and  bad  no 
power  to  dedicate.  For  these  reasons,  tbe 
attempt  on  the  part  of  the  commissioners  to 
accept  tbe  dedications  was  futile.  And  all 
tbe  true  owners  of  the  frontage  on  the  road 
bad  not  dedicated  at  the  time  of  the  accept- 
ance. A  number  of  the  owners  who  have  fail- 
ed to  dedicate,  or  are  unable  from  lack  of 
title  to  do  60,  are  set  out.  Including  the  name 
of  Mrs.  C.  S:  (or  Ida  T.)  Honour,  who  It  Is  al- 
leged Is  not  tbe  owner  of  any  property  on 
the  street,  she  being  vested  with  a  life  estate 
In  certain  property  tliercon,  the  remainder  in- 
terest being  vested  in  her  children  in  fee; 


and  the  remainder  Interest  has  never  been 
dedicated,  or  attempted  to  be  dedicated. 

During  the  trial  the  plaintiffs,  with  A.  C. 
Walters  intervening,  tendered  to  the  court  an 
intervention  and  amendment  in  substance  as 
follows:  In  the  year  1897  the  administratrix 
of  the  estate  of  W.  P.  Humphrey  platted  tbe 
property  which  was  owned  by  the  estate  In 
land  lot  99,  and  on  October  sales  day  of  that 
year  held  a  sale.  The  Humphrey  estate  own- 
ed at  tbe  time  a  tract  of  land  at  the  junction 
of  Peachtree  and  Roswell  roads,  and  the  plat 
showed  a  curve  at  that  Junction  Instead  of 
an  angle  or  point,  and  the  curve  was  a  dis- 
tance of  about  150  feet  from  .the  present  point 
of  the  roads.  The  land  contained  In  tbe  point 
and  outside  of  the  curved  line  was  used  for 
many  years  prior  thereto  as  a  part  .of  Peach- 
tree  and  Roswell  roads,  and  the  land  became 
dedicated  for  public  road  purposes.  The 
property  outside  of  the  curve,  as  herein  de- 
scribed. Includes  all  of  the  ten-foot  strip  of 
land  contended  for  In  this  suit,  and  Jacobs 
Pharmacy  Company  and  other  claimants  of 
the  title  hold  the  same  subject  to  the  rights 
herein  set  forth  and  the  previous  dedication 
to  road  purposes.  W.  P.  Humphrey  during 
his  life,  by  permitting  same  to  be  used,  dedi- 
cated said  strip  outside  of  said  curve  to  road 
purposes,  and  the  plat  prepared  by  his  ad- 
ministratrix was  an  affirmance,  ratification, 
and  dedication  of  the  same,  so  that  no  per- 
son whomsoever  has  any  legal  right  or  title- 
to  any  part  of  the  property,  etc.  jiue  de- 
fendant objected  to  this  amendment  and  in- 
tervention on  the  ground  that  It  set  forth  a 
new  and  distinct  cause  of  action.  The  court 
sustained  the  objection,  and  excluded  cer- 
tain evidence  off^ed  in  support  of  the  amend- 
ment, which  rulings  were  the  basis  of  the 
plaintiffs'  cross-bill  of  exceptions.  At  the 
conclusion  of  the  hearing  the  court  made  an 
order  enjoining  tbe  defendants  from  perform- 
ing any  act  upon  tbe  ten-foot  strip  described 
in  the  petition,'  which  would  interfere  with 
the  opening  of  the  street  by  the  county,  and 
restraining  Carl  Witt  from  levying  upon  or 
selling  this  ten-foot  strip,  to  which  Judgment 
Jacobs  Pharmacy  Company,  Moise  Dc  Leon, 
Carl  Witt,  and  tbe  board  of  trustees  of  Em- 
ory College  excepted. 

Chas.  T.  &  I>.  C.  Hopkins,  of  Atlanta,  for 
plaintiffs  in  error.  Moore  &  Pomeroy.  of  At- 
lanta, for  defendants  in  error. 

HILL,  J.  (after  stating  tbe  facts  as  above). 
[1]  1.  The  first  headnote  requires  no  elab- 
oration. 

[2]  2.  Did  Jacobs  Pharmacy  Company  have 
the  legal  right,  and  did  its  act  of  attempted 
revocation  on  January  14,  1915,  amount  to 
a  revocation  of  the  dedication  previously  pro- 
posed by  it,  although  the  board  of  commis- 
sioners of  roads  and  revenues  of  Fulton, 
county  accepted  the  dedication  on  the  day 
previous  to  the  revocation?  It  appears  from 
the  foregoing  statement  of  facts  that  Jacobs 
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Pharmacy  Company  on  September  19,  1914, 
agreed  to  donate  a  strip  of  land  ten  feet  wide 
at  the  intersection  of  Peacbtree  road  and 
Roswell  road  for  the  purpose  of  widening  the 
Koswell  road  from  60  feet  to  70  feet-  "This 
donation  is  made  subject  to  the  other  prop- 
erty owners  along  Roswell  road  between  the 
above-mentioned  points  giving  the  necessary 
land  to  widen  said  road  as  above  set  forth." 
On  January  13,  1915,  the  board  of  commis- 
sioners of  Fulton  county,  after  reciting  that 
it  had  checked  the  donations  of  land  tender- 
ed the  county  for  tlie  purpose  of  widening 
the  road,  adopted  a  resolution  to  the  effect 
that  all  such  donations  and  conveyances  be 
accepted  and  dedicated  to  road  piurposcs  for 
the  county  and  the  citizens  thereof.  On  Jan- 
uary 14,  1915,  Jacobs  Pharmacy  Company 
addressed  a  communication  to  the  county 
commissioners,  notifying  them  that  the  paper 
bearing  date  September  10,  1914,  and  signed 
by  Jacobs  Pharmacy  Company,  was  procured 
without  consideration,  and  that,  under  the 
circumstances,  the  same  was  considered  in- 
valid. "We  do  hereby  revoke  said  instru- 
ment, decline  to  donate  said  ground,  or  make 
a  deed  thereto ;  and  notify  you  that  no  work 
must  be  attempted  with  reference  to  this 
property."  It  will  be  seen  that  the  dedication 
was  a  conditional  one.  This  strip  of  land 
was  donated  on  condition  that  the  other  prop- 
erty ovmers  would  likewise  give  the  neces- 
sary land  to  widen  the  road.  The  dedica- 
tion would  not  therefore  become  complete 
until  all  the  conditions  precedent  had  been 
complied  with.  It  apj)ear8  that,  at  the  time 
of  the  acceptance  of  the  proposed  dedication 
by  the  county,  all  the  other  property  owners 
bad  not  dedicated  the  necessary  land.  Some 
owned  their  land  and  would  not  dedicate; 
others  owned,  but  were  under  legal  disability 
and  could  not  dedicate.  Still  others  had  dedi- 
cated, but  the  dedications  contained  condi- 
tions similar  to  the  one  contained  in  the  ded- 
ication of  the  defendant  In  some  instances 
the  land  was  donated  on  condition  that  the 
connty  would  open  and  bnild  roadways  to 
the  residences  of  the  owners,  and  in  others 
that  the  houses  of  the  owners  were  to  be 
moved  back,  or  replaced,  as  the  case  might 
be.  It  will  be  observed  that  the  county 
bad  no  absolute  dedication  from  the  Jacobs 
Pliarmacy  Company.  The  donation  was  a 
conditional  one,  without  consideration,  and 
the  public  had  not  acted  upon  it  No  work 
bad  been  done  by  the  county  in  widening 
the  road.  About  four  months  had  elapsed, 
and  no  apparent  effort  was  made  by  the 
county  to  secure  a  dedication  from  all  the 
remaining  landowners.  Indeed,  it  may  be 
doubted  whether  the  county  could  comply 
with  some  of  the  conditions  contained  in 
some  of  the  dedications,  such  as  building 
roadways  and  moving  bouses  for  private  dt- 
izens.  The  county  would  have  a  reasonable 
time  within  which  to  comply  with  these 
conditions;   but  wl^ere  the  county  could  not 


comply  (for  instance,  in  securing  a  dedica- 
tion from  the  guardian  to  property  of  a  mi- 
nor), the  question  of  reasonable  time  could 
cut  no  figure.  Guardians  have  no  right  to 
bind  the  property  of  their  wards  by  contract 
6  Hichie's  Dig.  6a.  R.  849  (2).  And,  if  they 
have  no  authority  to  bind  by  contract,  sure- 
ly they  would  have  no  right  to  donate  It  or 
give  it  away,  on  the  theory  that  it  might  en- 
hance the  remaining  property  of  the  ward. 
In  these  circumstances,  where  the  conditions 
accompanying  the  dedications  had  not  been 
complied  with  by  the  county,  and  could  not 
be  compiled  with  as  to  some  of  the  proposed 
dedications,  a  dedicator  who  had  donated  on 
such  conditions  could  formally  withdraw  and 
revoke  the  conditional  dedication  previously 
made  by  him.  13  Cyc.  490;  People  v.  Wil- 
liams, 64  Cal.  498,  2  Pac.  393,  396.  The  own- 
er of  property,  proposing  a  dedication  of  land 
for  public  purposes  on  condition  that  the 
adjacent  owners  will  make  a  like  dedication, 
has  the  right  to  withdraw  the  same  on  the 
ground  of  the  refusal  of  some  of  the  adjacent 
owners,  and  the  disability  of  others,  to  dedi- 
cate. And  the  agreement  of  some  of  the  oth- 
ers to  dedicate,  made  subsequently  to  the 
withdrawal  of  the  offer  to  dedicate,  can  have 
no  effect  on  the  status  of  the  case.  In  view 
of  what  has  l>een  said,  the  court  erred  in 
granting  the  temporary  injunction. 

[3]  3.  The  cross-bill  of  exceptions  alleges 
error  on  the  part  of  the  court  in  disallowing 
the  amendment  set  out  in  the  foregoing  state- 
ment of  facts,  and  in  rejecting  evidence  offer- 
ed by  the  plalntUCs  in  support  of  the  amend- 
ment. We  think  that  the  amendment  sets 
up  a  new  and  distinct  cause  of  action,  and 
that  the  court  did  not  err  in  refusing  to  al- 
low it,  and  In  rejecting  evidence  offered  In 
support  of  it 

Judgment  reversed  on  the  main  bill  of  ex- 
ceptions, and  affirmed  on  the  cross-bill.  All 
the  Justices  concur,  except  FISH,  C  J.,  ab- 
sent on  account  of  sickness. 

a<S  Ga.  436) 
DAVIS  T.  BDOKBYB  COTTON  OIL  CO. 
(No.  340.) 
(Supreme  Court  of  Georgia.     May  12,  191SJ 

(8t/Uaius  i]/  tA«  Court.) 
Municipal,  Coepokations  <S=>S21— Obbteuc- 

TION    OF    SiDEWAXK— PeBSONAI,    InJUBIBS— 

Question  roa  Jttbt. 

A  warehouseman  engaged  in  the  purchase 
and  storage  of  cotton  seed  adopted  a  contrivance 
to  convey  the  seed  from  bis  warehouse  over  the 
sidewalk  in  a  city  to  cars,  by  placing  benches  on 
the  sidewalk  and  laying  planks  on  them,  over 
which  the  seed  was  carried  in  wheelbarrows. 
When  not  in  use  the  contrivance  was  taken 
down  and  the  benches  were  placed  on  the  edge 
of  the  sidewalk.  On  the  day  of  the  plaintiff's 
injury  the  benches  were  observed  by  faim  to 
have  been  placed  on  the  edge  of  the  sidewalk. 
A  rainstorm  of  not  unusual  severity,  with  wind 
blowing  sufficiently  stronc  to  move  the  benches 
to  the  middle  of  the  sidewalk,  occurred  about 
dark,  and  tlie  electric  street  lights  were  extin- 
guialied.     About  9   o'clock   the  plaiutiflf,   while 
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walking  on  the  sidewalk,  and  on  account  of 
darkness  not  being  able  to  see  the  benches, 
which  lay  in  the  middle  of  the  sidewalk,  fell 
over  them  and  was  injured.  Upon  these  facts 
being  made  to  appear,  it  was  for  the  jury  to 
say  whether  negligence  of  the  warehouseman 
was  the  cause  of  tiie  injury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1745-1767;  Dec. 
Dig.  iS=>821.] 

Error  from  Superior  Court,  Pulaski  Coun- 
ty;   E.  D.  Graham,  Judge. 

Action  by  C.  D.  Davis  against  the  Buckeye 
Cotton  Oil  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

H.  E.  Coates  and  W.  L.  &  Warren  Grlce, 
all  of  HawkinsvlUe,  for  plaintiff  In  error. 
Miller  &  Jones,  of  Macon,  for  defendant  in 
error. 

EVANS,  P.  J.  0.  D.  Davis  brought  suit 
against  the  Buckeye  Cotton  Oil  Company  to 
recover  damages  for  a  personal  Injury,  and 
sustained  a  nonsuit  It  appeared  that  the 
defendant  maintained,  on  the  western  side  of 
Houston  street,  between  First '  and  Second 
itreets,  In  the  city  of  Hawklnsville,  Its  place 
it  business  for  the  purpose  of  buying,  weigh- 
ing, and  shipping  cotton  seed,  its  storage 
house  being  near  the  sidewalk.  The  track  of 
the  railroad  company  runs  along  near  the 
edge  of  the  sidewalk.  The  defendant  adopt- 
ed a  contrivance  to  convey  seed  from  its 
seedtaouse  to  the  railroad  cars,  by  placing 
benches  on  the  intermediate  space  on  the 
sidewalk  and  laying  planks  on  them,  over 
which  the  seeds  were  conveyed  in  wheel- 
barrows. When  not  in  use  the  contrivance 
was  taken  down,  and  the  benches  were  put 
on  the  edge  of  the  sidewalk,  near  the  drain. 
On  the  day  of  the  injury  the  plaintiff,  while 
en  route  to  his  business,  passed  the  seedhouse 
and  observed  the  benches  on  the  "side  of  the 
sidewalk."  About  dark  that  afternoon  there 
was  a  rainstorm  which  caused  the  electric 
lights  to  be  extinguished.  There  was  consid- 
erable wind.  About  9  o'clock  the  plaintiff 
>itarted  home,  and  while  traveling  on  the 
sidewalk,  while  It  was  dark,  fell  over  the 
benches,  which  were  in  the  middle,  or  beaten 
track,  of  the  sidewalk,  and  sustained  certain 
injuries. 

It  is  contended  by  the  plaintiff  that  the 
defendant  was  negligent  in  storing  on  the 
sidewalk  its  contrivance  for  unloading  seed 
from  its  seedhouse  into  the  cars,  and  that  it 
is  Immaterial  whether  the  benches  were  left 
upon  the  sidewalk  where  they  were  when  the 
plaintiff  fell  over  them,  or  were  left  on  the 
edge  of  the  sidewalk  and  blown  over  by  the 
wind,  which  was  not  so  unusual  as  not  to  be 
anticipated.  The  sidewalks  of  a  municipal- 
ity a'-e  Intended  for  the  use  of  the  public,  and 
must  not  be  so  obstructed  as  to  deprive  them 
of  (bat  use.  In  front  of  a  warehouse  they 
may  be  u.sed  temporarily  so  as  to  pass  over 
tlitf  sidewalk  commodities  from  the  ware- 
hou»e  to  wagons  or  °  cars  stationed  on  the 


other  side  of  the  walk,  In  the  absence  of  a 
valid  prohibitive  ordinance.  If  the  ware- 
houseman conveys  his  commodity  over  a  tem- 
porary gangway,  constructed  by  laying  planks 
on  benches,  he  has  no  right  to  permanently 
store  the  benches  on  the  sidewalk  when  the 
contrivance  Is  not  in  use.  Whether  the  plac- 
ing of  the  contrivance  on  the  edge  of  the 
sidewalk  when  not  In  use  be  regarded  as  a 
permanent  or  temporary  obstruction,  If  the 
warehouseman  so  negligently  place  It  that 
the  whole  or  a  part  of  It  is  liable  to  be  blown 
by  wind  Into  the  middle  of  the  sidewalk,  he 
will  be  liable  to  a  pedestrian  who,  in  the  ex- 
ercise of  due  care,  Is  injured  by  falling  over 
the  obstruction  on  a  dark  night  Maddox  v. 
Cunningham,  68  Ga.  431,  45  Am.  Bep.  500; 
Bowen  v.  Smith-Hall  Co.,  141  Ga.  721,  82 
S.  E.  23.  It  does  not  affirmatively  appear 
how  the  benches  got  to  the  middle  of  the 
sidewalk — whether  left  there  by  the  agents 
of  the  company  or  some  one  else,  or  blown 
by  the  wind  from  the  edge  of  the  sidewalk. 
The  evidence  Indicates  that  the  benches  were 
of  such  weight  they  may  have  been  blown 
over  by  the  wind.  The  storm  does  not  ap- 
pear to  have  been  extraordinary  or  unusual, 
and  it  was  the  province  of  the  Jury  to  deter- 
mine whether  the  benches  were  in  the  mid- 
dle of  the  sidewalk  as  a  result  of  the  negli- 
gence of  the  defendant  The  night  was  dark, 
and  the  plaintiff  testified  that  he  was  unable 
to  see  the  bench,  and  was  not  aware  that  it 
was  in  the  place  it  was  until  he  came  In  con- 
tact with  it  Hence  it  cannot  be  said  as 
matter  of  law  that  he  was  guilty  of  contribu- 
tory negligence.  We  think  the  court  erred 
In  withdrawing  the  case  from  the  Jury. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account 
of  sickness. 


a«  Oa.  47Q 
ALLEN  et  aL  r.  MITCHELL  et  al.  (No.  354.) 
(Supreme  Court  of  Georgia.     May  13,   1915.> 

(Bvllahu$  hv  the  CouH.) 

Municipal  Cokpokations  iS=»697— Allets— 
Removal  of  Ubbtbcciion  —  Imjunotion  — 
Pasties. 
_  The  plaintiffs  in  the  court  below  filed  their 
petition  seeking  an  injunction  against  a  munici- 
pality, to  restrain  the  latter  from  removing 
certain  obstructions  in  an  alley  which  the  peti- 
tioners claimed  to  be  a  private  alley.  The  mu- 
nicipality filed  a  demurrer  and  a  plea  putting  in 
issue  the  material  allegations  in  the  petition. 
When  the  case  came  on  for  trial,  the  plaintiffs 
in  error  filed  their  written  application,  adopting 
the  plea  of  the  municipality  as  their  own,  ana 
showing  an  interest  in  the  subject-matter  of  the 
suit,  growing  out  of  their  possession  and  owner- 
ship of  property  abutting  on  the  alley.  The 
court  refused  the  application.  Held,  that  the 
court  erred  in  refusing  to  permit  the  plaintiffs 
in  error  to  be  made  parties  defendant 

[Kd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i|  1502-1505;  Dec 
Dig.  <e=»097.] 

Error  from  Superior  Court,  Sumter  Coun- 
ty;   Z.  A.  Littlejohn,  Judge. 
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Action  by  W.  E.  Bfltcben  and  another 
against  the  Mayor  and  Oity  Council  of  Amer- 
icus.  Judgment  for  plaintiffs,  and  Lee  Allen 
and  others,  having  been  denied  the  right  to 
be  made  parties  defendant,  bring  error.  Be- 
versed. 

W.  B.  MltcheU  and  the  Commercial  City 
Bank  brought  their  petition  against  the  may- 
or and  city  council  of  Americus,  alleging  that 
tbey  are  owners  and  In  possession  of  a  lot  of 
land  tn  the  city  of  Americus,  on  a  part  of 
which  Is  located  a  cotton  warehouse  and  on 
another  part  a  bank  and  office  buUdlng ;  that 
there  is  an  alley  lying  between  the  warehouse 
and  other  buildings  upon  the  land ;  that  this 
alley  la  not  a  public  alley  but  is  a  private  al- 
ley, and  is  the  property  of  petitioners ;  that 
they  have  been  In  the  uninterrupted,  peaceful, 
quiet,  and  adverse  possession  of  the  same, 
claiming  it  as  their  property,  for  more  than 
20  years;  that  It  had  not  been  used  by  oth- 
ers, except  by  permission  of  petitioners ;  and 
that  the  defendant  named  in  the  petition  Is 
threatening  to  remove  from  said  alley  cer- 
tain obstructions  placed  there  by  petitioners, 
and  to  throw  the  same  open  for  the  use  of 
the  pnbUc.  Injunction  and  other  relief  was 
sought.  A  temporary  restraining  order  was 
granted,  and  the  case  was  set  down  for  Inter- 
locutory hearing  upon  a  date  named.  To  the 
petition  the  defendant  filed  a  demurrer  and  a 
plea.  Whether  there  was  an  Interlocutory 
hearing  or  not  does  not  appear,  but  the  case 
came  on  in  course  for  trial  in  term  time; 
and  when  called  for  trial  Lee  Allen  and  Al- 
len Fort,  as  executor  of  the  estate  of  Mrs. 
Allen  Fort,  deceased,  the  plaintiffs  In  error 
here,  filed  their  written  motion  to  be  made 
parties  defendant  In  the  case.  They  alleged 
that  tbey  owned  property  abutting  on  the 
alley  in  controversy,  and  that  It  was  the 
only  way  of  ingress  and  egress  to  and  from 
the  rear  of  their  property ;  and  they  adopted 
as  true  the  answer  previously  filed  by  the 
municipality,  in  which  It  was  denied  that 
the  alley  was  a  private  alley,  and  in  which 
it  was  asserted  that  the  same  was  a  public 
alley ;  and  they  averred  that  the  petitioners 
did  not  have  the  right  to  close  It  up,  but,  ou 
the  contrary,  the  municipality  had  the  right 
to  open  It  and  keep  it  open  as  a  way  of  in- 
gress to  and  egress  from  certain  buildings. 
The  court  refused  to  allow  the  motion  of 
the  plaintiffs  in  error  to  be  made  parties  de- 
fendant, and  error  is  assigned  upon  this  re- 
fusal. The  municipality  withdrew  both  Its 
plea  and  demurrer ;  and  a  verdict  and  decree 
were  taken  without  objection,  making  the  In- 
junction permanent  The  motion  of  the  plain- 
tiffs In  error  to  be  made  parties  defendant 
was  presented  by  the  same  counsel  who  had 
been  representing  the  municipality,  and  who 
withdrew  the  plea  and  demurrer  of  the  latter. 

Shlpp  &  Sheppard  and  HoUls  Fort,  all  of 
Americus,  for  plaintiffs  in  error.    E.  A.  Haw- 
kins and  W.  P.  Wallls,  both  of  Americus,  for 
defendants  In  error. 
85  S.E.-22 


BECK,  J.  (after  stating  the  facts  as  above). 
The  plaintiffs  In  error,  who  sought  to  have 
themselves  made  parties  defendant  In  the 
court  below,  show  clearly  an  Interest  in  the 
suit  While  they  would  not  be  concluded  by 
the  verdict  In  this  case,  they  were  legally  en- 
titled, under  the  showing  which  they  made, 
to  be  made  parties  defendant  and  to  have  the 
rights  which  they  set  up  adjudicated  in  the 
equitable  suit  which  tfie  petitioners  were 
prosecuting  against  the  municipality.  The 
petitioners  had  voluntarily  gone  Into  a  court 
of  equity  and  invoked  there  a  verdict  and 
decree  establishing  their  contention  that  the 
alley  In  question  was  a  private  alley.  The 
mnnlclpallty  against  which  the  suit  was 
brougbt  filed  pleadings  putting  In  issue  this 
contention  of  the  petitioners.  The  plaintiffs 
In  error,  who  sought  the  right  to  Intervene 
In  the  court  below,  had  some  Interest  In  com- 
mon with  the  municipality.  They  were  In- 
terested directly  In  having  the  aley  declared 
one  open  for  the  use  of  the  public,  or  at  least 
to  abutting  owners,  who  use  It  as  a  way  of 
Ingress  and  egress  tx>  and  from  their  proper- 
ty, and  they  had  a  right  to  Join  as  parties  de- 
fendant in  the  litigation  over  the  question 
made.  They  might  have  stood  by  and  have 
allowed  the  city  to  contest  the  rights  of  the 
plaintiffs,  as  asserted  in  their  petition,  but 
they  had  also  a  right  to  take  part  In  the  legal 
fight  which  the  plaintiffs  had  precipitated. 
They  might  well  have  thought  that  the  con- 
test would  be  waged  more  vigorously  against 
the  pdaintiffs  tf  they  were  permitted  to  main- 
tain their  own  side  of  the  question.  It  would 
seem  that  subsequent  events  Justify  this 
view.    Our  Code  provides  that: 

"All  persons  interested  in  the  litigation  should 
be  parties  to  proceedings  for  equitable  reliet" 
Civil  Code,  i  5417. 

Some  exceptions  to  this  rule  are  stated  in 
the  section  referred  to;  but  It  Is  not  neces- 
sary to  consider  them,  as  the  parties  here 
fall  within  none  of  the  exceptions.  In  equity 
it  Is  the  general  practice  to  permit  strangers 
to  a  litigation,  who  claim  and  show  an  In- 
terest In  such  a  matter,  to  Intervene  and  as- 
sert and  have  established  rights  which  would 
be  affected  by  the  decree  In  the  case.  11  Enc 
PI.  &  Pr.  498  et  seq.  The  broad  rule  laid 
down  in  the  work  last  cited  has  probably 
been,  to  a  certain  extent,  deduced  from  Ju- 
dicial construction  of  statutes  in  certain  states' 
in  reference  to  the  subject  of  intervention, 
and  may  be  somewhat  broader  than  the  rule 
in  this  state ;  but,  under  our  Code  provision 
quoted  above,  the  rule  here  Is  not  so  narrow 
as  to  exclude  parties  showing  a  direct  In- 
terest In  the  subject-matter  of  the  suit,  which 
is  set  up  by  the  plaintiffs  in  error  here.  Gen- 
erally a  court  of  equity  will  extend  to  one, 
who  is  not  a  party  to  the  bill,  the  privilege 
of  becoming  a  party,  at  his  own  Instance, 
when,  from  the  case  made,  it  appears  that 
the  ends  of  Justice  would  be  subserved  by 
It  PhUlips  V.  Wesson,  16  Ga.  137;  Blalsdell 
r.  Bohr,  68  Ga.  56. 
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The  fact  that  the  municipality,  subsequent- 
ly to  the  refusal  of  the  court  to  allow  plain- 
tiffs In  error  to  Intervene  and  be  made  par- 
ties, dismissed  the  plea  and  demurrer  which 
bad  been  filed,  did  not  affect  the  rights  of 
the  complaining  parties.  They  sought  to  be- 
come parties  defendant  before  the  municipali- 
ty had  dismissed  its  plea  and  demurrer. 
They  adopted  the  plea  of  the  municipality  as 
their  own,  and  showed  in  their  written  ap- 
plication to  the  court  an  Interest  In  the  sub- 
ject «f  the  suit.  The  verdict  and  decree 
complained  of  mnst  be  set  aside,  and  the 
plaintiffs  in  error  here  be  afforded  the  op- 
portunity of  contesting  the  petitioners'  right 
to  that  decree. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent  on  account  of 
sickness. 

(143  Ga.  m) 

PARKER  ▼.  CRAMTON.     (Mo.  834.) 
(Supreme  Court  of  Georgia.     May  12,  1916.) 

(Hyllalu*  by  the  Vourt.) 
i.  CoviNANXs   «=>11B  —  Breach   or   Wax- 

BANTT— PI.BA.— SUFFICISNCY. 

In  a  suit  for  a  breach  of  warranty  of  title 
to  real  estate,  a  plea  which  Bet  up  that  the 
plaintiff  could,  for  a  small  stated  amount,  have 
settled  a  suit  brought  by  third  parties  against 
him  to  recover  an  undivided  one-third  interest 
in  the  land,  and  that  the  warrantor  should  not 
be  held  liable  for  a  sum  greater  than  sach 
imount,  was  demurrable. 

[Bid.  Note. — For  other  cases,  see  Covenants, 
Cent.  Dig.  i§  203-208;    Dec.  Dig.  <8=»li5.] 

2.  Covenants   9=3l30  —  Bbeach    of    Wab- 

BANTT— UNHANCEUSNI  IN   VAXUB— RiOfiT  TO 

Benbuit. 

If  title  to  land  was  warranted  in  a  con- 
veyance thereof,  and  there  wag  a  breach  of 
warranty  as  to  an  undivided  one-third  interest, 
by  reason  of  a  recovery  of  such  an  interest  from 
the  warrantee  by  third  parties,  in  a  suit  for  the 
breach  it  furnished  no  defense  to  plead  that 
the  defendant  whs  informed  that  the  plaintiff 
"finally  adjusted  the  matter"  by  selling  the 
property  at  an  advance  of  $20,000  over  what 
be  had  paid  for  the  land,  so  that  he  lost  noth- 
ing. Enhancement  in  value  accrued  to  the  bene- 
fit of  the  vendee,  not  that  of  the  vendor. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent.  Dig.  {f  245-253,  256-257;  Dec.  Dig.  «=> 
130.) 

3.  COVXITANTS  «=>116  —  Bbrach  OF  Wab- 
BANTT  —  Plea  —  SuFFiciEKCY  Against  De- 

UXTBEEB. 

In  a  suit  for  breach  of  warranty  of  land, 
a  plea  which  set  up  that  the  plaintiff  bad  set- 
tled with  the  warrantor  of  the  defendant  for  a 
stated  sum,  and  that  this  operated  to  release  the 
defendant  from  liability  on  his  warranty,  but 
wbieb  did  not  show  for  what  amount  the  person 
settled  with  would  have  been  liable,  or  the 
extent  of  the  injury,  if  any,  done  to  the  defend- 
ant by  the  making  of  such  settlement,  was  de- 
murrable. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig..  §S  203-208;    Dec  Dig.  «S=»115.] 

4.  Evidence  «=»348  —  Recobd  of  Jcdiciai, 
Fboceedinos  —  Actugntication  Undeb 
Seal. 

If  a  record  of  a  judicial  proceeding  in  a 
foreign  state  is  certified  in  accordance  with  Civ. 
Code  1010,  I  5824  (following  the  provisions  as 


the  act  of  Ongress  in  regard  to  oertifying  court 
records  or  Judicial  proceedings  from  one  state 
to  another),  it  is  admissible  in  evidence  in  this 
state,  although  it  is  not  authenticated  onder  the 
great  seal  of  the  other  state,  under  section  5819. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Ce»t.  Dig.  n  1361-1383;    Dec.  Dig.  «=34S.J 

6.  Tbial  ^=>141  —  Dibection  or  Vbbdict— 

EVIDENOE. 

None  of  the  other  grounds  of  the  motion 
for  a  new  trial  require  a  reversal,  and  there 
was  no  error  in  directing  a  verdict  for  tbe 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  S  836 ;  Dec.  Dig.  «=>141.] 

Error  from  Superior  Court,  Greene  Coun- 
ty; J.  B.  Park,  Judge. 

Action  by  F.  J.  Cramton  against  W.  J. 
Parker.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

F.  J.  Cramton  brought  suit  against  W.  3. 
Parker,  alleging,  in  substance,  as  follows: 
On  January  25, 1905,  Parker  executed  to  tbe 
plaintiff  a  warranty  deed  to  certain  real 
estate  in  Alabama,  for  which  tbe  plaintiff 
paid  $10,250.  On  December  26,  1905,  cer- 
tain persona  brought  suit  in  equity  against 
Cramton  in  the  city  court  of  Montgomery, 
Ala.,  a  court  having  proper  Jurisdictioo, 
claiming  a  one-third  undivided  interest  in  tbe 
property  under  a  paramount  title.  Notice  of 
the  suit  was  served  on  Parker,  and  a  demand 
was  made  that  he  defend  tbe  title.  He  fail- 
ed and  refused  to  do  so.  In  this  he  acted  in 
bad  faith,  after  having  for,  a  valuable  con- 
sideration covenanted  so  to  do ;  and  be  has 
caused  the  plaintiff  unnecessary  trouble  and 
expense.  Protracted  litigation  resulted.  Un- 
der an  Interlocutory  decree,  the  property  was 
sold,  and  the  proceeds  placed  In  the  hands 
of  a  trustee  to  stand  In  lieu  of  It  Finally 
a  decree  was  rendered  against  the  plaintiff 
in  tbe  present  suit,  awarding  to  the  com- 
plainants in  that  suit  an  undivided  one-third 
Interest  in  the  proceeds  in  lieu  of  tbe  land. 
The  plaintiff  sought  to  recover,  on  account  of 
the  breach  of  warranty,  one-third  of  the  pur- 
chase price  paid  by  him  to  the  defendant 
for  the  land,  with  interest  from  the  date  of 
the  deed,  $500  attorney's  fees  alleged  to  have 
been  necessarily  expended  by  him  lu  defend- 
ing the  action  in  Alabama,  and  the  sum  of 
$526.09  costs  of  court  It  was  alleged  that 
by  the  law  of  Alabama,  where  a  warrantor 
of  title  to  real  estate  is  notified  of  the  filing 
of  a  suit  attacking  It,  tbe  Judgment  or  decree 
in  such  case  is  conclusive  against  blm  on 
his  warranty. 

The  defendant  answered.  The  thirteenth 
and  fourteenth  paragraphs  of  the  answer 
were  as  follows: 

"Further  answering,  this  defendant  says  that 
the  plaintiff  had  the  opportunity  of  settling  with 
the  claimants  to  the  one-third  interest  in  the 
property  for  $50;  and,  having  failed  and  re- 
fused to  do  so,  this  defendant  in  no  event  would 
he  liable  for  more  than  $50.  Defendant  is  in- 
formed, and  upon  information  and  belief  alleges, 
that  plaintiff  finally  adjusted  tbe  matter  by 
selling  the  property  at  an  advance  of  some  $20,- 
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000  over  what  he  paid  for  it,  and  that  ha*  lost 
notbing  on  account  of  the  transaction." 

By  amendment  the  defendant  alleged  as 
follows: 

"The  measure  of  plaintiff's  damage,  if  any- 
thing, would  be  the  difference  between  what  he 
paid  for  the  land  and  what  he  got  for  it  That 
in  point  of  fact  plaintiff  realized  more  for  the 
land  tlinn  he  paid  for  it,  and  therefore  sustain- 
ed no  damage." 

On  demurrer,  these  tmragraphs  were 
stricken,  and  exceptions  pendente  lite  were 
filed.  At  the  close  of  the  eridence,  the  pre- 
siding Jndge  directed  a  verdict  for  the  plain- 
tiff. A  motion  for  a  new  trial  was  denied, 
and  the  defendant  excepted. 

Noel  P.  Park,  of  Greensboro,  and  John  J. 
&  Roy  M.  Strickland,  of  Athens,  for  plaintiff 
in  error.  Ball  &  Samford,  of  Montgomery, 
Ala.,  and  F.  B.  Sbipp  and  Jos.  P.  Brown,  both 
of  Greensboro,  for  defendant  in  error. 

liTFMPKlN,  J.  [1]  1.  The  defendant  plead- 
ed that  the  plaintiff  had  an  opportunity  to 
settle  with  the  claimants  of  the  one-third  In- 
terest in  the  property  for  (50,  bat  failed  and 
refused  to  do  so,  and  therefore  that  Uie  de- 
fendant was  not,  in  any  event,  liable  for  mote 
than  that  stun.  This  Is  an  effort  to  apply  the 
rule  that,  where  one  Is  Injured  by  a  breadi  of 
contract,  he  Is  bound  to  lessen  the  damages, 
as  far  as  practicable,  by  the  use  of  ordinary 
care  and  diligence  (CItU  Code  1910,  {  4398), 
to  a  case  to  which  it  is  not  applicable.  When 
sued,  the  warrantee  was  not  bound  to  com- 
promise. Had  he  done  so  without  the  agree- 
ment of  the  warrantor,  the  latter  would 
doabtless  have  declined  to  be  bound  by  it,  and 
set  up  that  there  was  no  right  to  recover 
against  him  because  there  was  no  ouster,  but 
a  voluntary  settlement  to  which  he  was  a 
party. 

[2]  2.  If  there  was  a  breach  of  warranty 
as  to  an  undivided  Interest  in  the  land,  that 
the  balance  may  have  enhanced  In  valne  and 
may  have  been  sold  by  the  warrantee  at  an 
advanced  price  would  furnish  no  defense  to 
the  warrantor  in  a  suit  for  the  breach.  In- 
crease in  valne  after  the  sale  and  warranty  is 
a  benefit  accruing  to  the  vendee,  not  to  the 
vendor.  The  paragraph  of  the  plea  which 
set  up  that  the  defendant  was  Informed  "that 
plaintiff  finally  adjusted  the  matter  by  sell- 
ing the  property  at  an  advance  of  some  |20,- 
000  over  what  he  paid  for  It,  and  that  he  has 
lost  nothing  on  acoonnt  of  the  transaction," 
was  properly  stricken. 

[SI  3.  The  defendant  pleaded  that,  after 
the  plaintiff  had  made  claim  against  him  for 
a  breach  of  warranty,  the  plaintiff  settled 
with  the  warrantor  of  the  defendant  for  $1,- 
000,  and  released  him,  and  that  this  operated 
to  release  the  defendant.  Tills  plea  was 
properly  stricken.  The  case  was  not  one  of 
releasing  one  of  two  Joint  contractors,  and 
thereby  releasing  the  other.  The  defendant, 
as  warrantor  of  the  plaintiff,  and  the  war- 
rantor of  the  defendant,  were  not  Joint  con- 
tmctoiSL    ESach  was  liable  to  the  extent  of 


his  warranty.  But  this  might  be  In  different 
amounts.  The  amount  of  the  purchase  mon- 
ey paid  to  the  defendant  and  covered  by  the 
warranty  from  his  vendor  was  not  alleged. 
If  settling  with  him  would  operate  as  a  re- 
lease of  the  defendant  on  his  warranty,  on 
the  ground  that  there  would  be  a  liability 
over  to  the  extent  of  the  former  warranty,  it 
would  only  be  a  release  pro  tanto.  If  the 
liability  of  the  former  warrantor  was  only 
for  $1,000,  it  certainly  should  not  release  the 
defendant  for  a  greater  breach.  The  plaintiff 
conceded  a  credit  to  the  extent  of  $1,000,  the 
amount  collected  by  him. 

[4]  4.  A  record  of  a  Judicial  proceeding  of 
anoOier  state,  certified  in  accordance  with 
Civil  Code  1910,  &  6824,  is  admissible  in  evi- 
dence In  this  state,  although  the  great  seal  of 
the  other  state  is  not  attached.  The  section 
cited  and  section  6819  have  been  held  not  to 
conflict  with  each  other.  Sloan  v.  Wolfsfeld, 
110  Ga.  70,  35  S.  E.  344. 

[5]  6.  Nt)ne  of  the  other  grounds  of  the 
motion  require  a  new  trial.  If  the  fifth 
ground  of  the  amended  motion  for  a  new  trial 
is  snfflcient  in  form  to  raise  a  legal  question, 
which  is  doubtful,  it  Is  apparently  controlled 
In  principle  by  the  decision  in  Chattanooga, 
Rome  &  Columbus  R.  Co.  v.  Jackson,  86  Ga. 
676,  13  8,  a  109. 

Objection  was  made  to  including  attorney's 
fees  in  the  verdict;  but  the  presiding  judge 
certified  that  it  was  admitted  by  counsel  for 
the  defendant  that,  if  defendant  was  liable 
at  all,  he  was  also  liable  for  attorney's  fees, 
as  claimed.  Moreover,  there  was  evidence  as 
to  the  law  of  Alabama,  where  the  land  was 
situated,  and  where  the  warranty  deed  was 
made,  touching  the  measure  of  recovery  in 
such  a  case.  The  defendant  introduced  no 
evidence.  There  was  no  error  in  directing  a 
verdict 

Judgment  afiBrmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J;,  absent  on  account  of 
sickness. 

a*X  Oa.  466) 
.    WILLIAMS  V.  STATE.    (No.  345.) 
(Supreme  Court  of  Georgia.    May  12, 1916.) 
(Syllahui  hv  the  OouH.) 
Review  otx  Afpeai.. 

There  were  no  errors  of  law  committed  on 
the  trial  of  this  case.  The  evidence  authorized 
the  verdict,  and  the  court  did  not  err  in  re- 
fusing a  new  triaL 

Error  from  Superior  Conrt,  Spalding  (boun- 
ty; Robert  T.  Daniel,  Judge. 

Proceeding  between  Moye  Williams  and  the 
state.  From  the  Judgment,  Williams  brings 
error.    Affirmed. 

W.  H.  Connor,  of  Grlffln,  for  plaintiff  In 
error.  E.  M.  Owen,  Sol.  Gen.,  of  Zebulon, 
Warren  Grice,  Atty.  Gen.,  and  A.  L.  Hen- 
son,  of  Atlanta,  for  the  State. 

HILL,  J.  Judgment  affirmed.  AU  the 
Justices  concur,  except  FISH,  C.  J.,  absent  on 
account  of  sickness. 
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CITY  OF  ROME  ▼.  WRIGHT.     (No.  350.) 
(Supreme  Court  of  Georgia.    May  13,  1015.) 

(SyUahut  ly  the  Court.) 

(Thanoe  op  Street  Gbade. 

This  was  an  action  by  an  owner  of  abut- 
ting land  against  a  municipality  for  damages  ac- 
cruing from  the  change  of  grade  in  a  street, 
causing  special  injury  to  the  plaintiff's  prop- 
erty. The  evidence  was  sufBcient  to  show  own- 
ership in  the  plaintiflF,  and  that  her  property 
was  damaged  in  the  sura  assessed  by  the  jury. 
The  several  grounds  of  the  motion  for  new  trial 
are  without  merit,  and  the  judge  did  not  err 
in  refusing  a  new  triaL 

Error  from  Superior  Court,  Floyd  County ; 
Geo.  A.  H.  Harris,  Judge  pro  hac. 

Action  by  Addle  Wright  against  the  aty 
of  Rome.  Judgment  for  i)lalntlff,  and  defend- 
ant brings  error.    Affirmed.  , 

Max  Meyerlmrdt,  of  Rome,  for  plaintiff  In 
error.  Dean  &,  Ueau,  of  Rome,  for  defendant 
in  error. 

ATKIN.SON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISII,  C.  J.,  ab- 
sent on  account  of  sicliiiess. 


(143  Oe.  404) 

BARRETT  v.  MASON.    (No.  348.) 
(Supreme  Court  of  Georgia.    May  13,  1915.) 

(Syllabus  by  the  Court.) 

L  Plkadino  «=3240— Patinoir  — Auxitdmskt 

— DoTESEKT  Fork  or  Aotzon. 

C.  K  Masou  iustituted  an  action  of  trover 
against  Webb  Barrett,  to  recover  a  described 
check  on  a  bank,  signed  by  plaintiff  and  made 
payable  to  defendnut,  alleged  to  be  ot  the  value 
of  $50,  and  a  dencribed  promissory  note  signed 
by  plaintiif  and  made  payable  to  defendant, 
which  was  alleged  to  be  of  the  value  of  $150. 
In  connection  with  the  petition  the  plaintiff 
made  the  statutory  affidavit  for  the  purpose  of 
requiripg  dcfendsint  to  give  bail.  .\t  the  trial 
term  the  pl.-iintiff  offered  an  amendment  to  his 
petition,  which  alleged  "that  since  bringing  this 
suit  he  has  sold  the  mare  received  from  defend- 
ant in  conaideiutiuu  of  said  note  and  rhecls  sued 
for  at  and  for  the  sum  of  $100,  which  was  her 
market  value.  Plaintiff  further  shows  that  he 
demanded  of  defendant  liis  check  and  note,  and 
tendered  to  defendant  suld  mare,  which  was 
refused  by  defendant.  Plaintiff  sues  for  the 
difference  between  $200  check  and  note  and 
price  of  mare."  Held,  that  the  allowance  of 
the  amendment  over  objection  was  erroneous. 

[Ed.    Note.— For   oth»r    cases,    see    Pleading, 
Cent.  Dig.  SS  707,  708,  710-729 ;  Dec.  Dig,  «s» 
249.] 
2.  Appeal  and  Ebbob  €=>104l— Ground  fob 

Reversal— Ahem  DMENT  to  Petition— Bail 

Tboveb. 

The  error  allowing  the  amendment  entered 
into  the  further  trial  of  the  case;  and  the 
plaintiff  having  recovered  a  verdict,  and  the  de- 
fcuduut  having  made  a  motion  for  new  trial  and 
filed  a  bill  of  e.\oeptions.  ns.signiug  error  upon 
the  jud;;mi'nt  refusing  a  new  trial,  and  upon  the 
jidginent  allowing  the  petition  iimendmpnt,  the 
juiiKincut  of  tl:e  trial  court  is  reversed. 

ll.d.  Note. — l'"or  other  cases,  see  Appeal  and 
Krn.r.  Cent.  Dig.  Sg  4100-4109;  Dec.  Dig.  <8=» 
10-Jl.l 


Error  from  Superior  Cburt,  Gordon  CX)aii- 
ty;   A.  W.  Flte,  Judge. 

Action  by  C.  R.  Mason  against  Webb  Bar- 
rett. Judgment  for  plaintiff,  and  defendant 
brings  error.    ReTersed. 

Maddoz,  McCnmy  &  Shumate,  of  Daltoo, 
for  plaintiff  in  error.  J.  G.  B.  Erwin,  of  Cal- 
houn, for  defendant  la  error. 

ATKINSON,  J.  Judgment  rerersed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent on  account  of  sickness. 

^°°°°^"  043  0«.  47S) 

WOODDT  T.  MTLLBDGEVILLE  TELE- 

PHONE  CO.     (No.  352.) 
(Supreme  Ck)urt  of  Georgia.    May  13,  1915.) 

(SvUahu*  by  the  Court.) 

INTEBLOCUTORT  INJUNCTION. 

Under  the  evidence  in  the  case  there  was 
no  abuse  of  discretion  on  the  part  of  the  court 
below  In  granting  the  interlocutory  injuuctiou. 

Error  from  Superior  Court,  Baldwin  Comi- 
ty ;  J.  B.  Park,  Judge, 

Action  by  the  Mllledgeville  Telephone 
Company  against  N.  A.  Wooddy.  Judgment 
for  -plaintiff,  and  defendant  l>rlngB  error. 
Affirmed. 

D.  S.  Sanford  and  Hlnes  &  Vinson,  all  of 
Mllledgeville,  for  plaintiff  in  error.  Allen 
ft  Pottle,  of  MilledgeTllIe^  for  defendant  in  er- 
ror. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  0.  J.,  absent 
on  account  of  sickness. 


BUTLER  T.  STATE. 
(Supreme  Court  of  Georgia. 


(143  Gv  484) 

(No.  357.) 
May  13,  1915.) 


{Syllabui  bp  the  Court.) 

1.  Criminal  Law  «=>784  —  Instbuctions  — 
Circumstantial  Evidence. 

Where  a  defendant  is  on  trial  for  murder, 
and  the  state  relies  partly  upon  circumstantial 
evidence  for  conviction,  and  the  defendant  in 
bis  statement  to  the  jury  admits  killing  the  de- 
ceased, but  seeks  to  justify  himself,  and  there 
is  also  evidence  tending  to  show  admissions  of 
the  defendant  to  the  same  effect,  it  Is  not  error 
to  omit  to  instruct  the  jury  on  the  law  of  cir- 
cumstantial evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
l^w.  Cent.  Dig.  i$  1883-1888,  1922,  1960:  Dec. 
Dig.  <e=»784.) 

2.  Homicide  ®=»300  —  Instructions — Re.\d- 
iNQ  OF  Statute— Voluntary  Manslauou- 

TLB. 

The  statute  defining  voluntary  manslaiish- 
ter  contains  the  declaration  that  "provocation 
by  words,  threats,  menaces,  or_  contemptuous 
gestures  sliall  in  no  case  be  sufficient  to  free  the 
person  killing  from  the  guilt  and  crimes  of  mur- 
der." The  rending  by  the  court  of  th»>  entire 
section  definitive  of  voluntary  manslaughter 
(Pen.  Code  1910,  g  Co),  containing  the  quouJ 
language,  while  charging  on  the  subject  of  vol- 
'  untary   manslaughter,  was  not  subject    to   the 
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criticism  that  bj  ro  doing  the  conrt  entrenched 
upon  the  law  of  jnatlflable  homicide,  in  that  the 
reading  of  the  section  tended  to  convey  to  the 
jury  the  implication  that  they  could  not  consid- 
er threats  accompanied  by  menaces,  as  defined 
in  Gumming  v.  State,  99  Ga.  662,  27  S.  B.  177, 
as  sufficient  cause  to  arouse  the  fears  of  a  rea- 
sonable man  that  his  life  is  in  danger  or  that 
a  felony  is  about  to  be  perpetrated  npon  him. 
Price  V.  State,  137  Ga.  72  {T),  74,  72  S.  B.  908. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  SJ  649,  650,  652-655;  Dec  iiig.  «=> 
S09.] 

8.  Cbiminai.  liAW  «=»7e2— Homicide  <S=>309 
—  iNBTBtrcnoNs  —  Voluntary  Manblaxigh- 
TEB  —  Expression  of  Opinion  —  "Sbbiobb 
Pbrsonai.  Injtjby." 

While  instructing  the  jury,  after  charging 
section  65  of  the  Penal  Code  of  1910,  on  the 
■abject  of  voluntary  manslaughter,  it  was  not 
«rror  on  the  part  of  the  court  to  add:  "  'Serious 
personal  injury,'  as  used  In  this  connection, 
means  an  injury  greater  than  a  provocation  by 
mere  words,  and  less  than  a  felony."  Buchanan 
▼.  State,  24  Ga.  282.  Nor  did  this  instruction 
Amount  to  an  expression  of  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1731,  17o0,  1754,  1738, 
1759,  1769:  Dec.  Dig.  «=>762;  Homicide, 
Cent!  Dig.  B  649,  650,  652-655 ;  Dec.  Dig.  <8=» 
909. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Serious  Bodily  Harm 
«r  Injury.] 

4.  Homicide  «=»297— IwsTBUCTiONfr-JusTm- 

ABix  Homicide. 

It  waa  not  error,  under  the  facts  proved, 
for  the  court  to  charge:  "The  idea  of  preven- 
tion must  enter  into  all  cases  of  justifiable  hom- 
icide. No  one  can  legally  slay  another  when  it 
is  apparent  that  there  is  no  imminent  danger 
at  the  time  of  the  liilling,  or  the  danger  is  over. 
To  deliberately  kill  another  in  revenge  for  a 
past  wrong,  however  heinoos,  cannot  be  justi- 
fied." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  611;   Dec  Dig.  iS=>2g7.] 

6.  Homicide  «=s>30S  —  1ii8T«uction8  —  Mob- 
deb. 

To  charge  the  jury  that,  "If  the  slayer  kills 
bis  adversary,  not  because  of  any  fears  in  his 
mind  that  his  adversary  is  about  to  kill  him  or 
commit  a  felony  on  bis  person,  but  solely  be- 
cause of  passion  excited  by  mere  words  or  ver- 
bal threats,  or  mere  menaces,  then  such  killing 
would  be  murder,"  is  not  open  to  the  criticism 
that  "words,  threats,  menaces,  and  coutemptu- 
ous  gestures  may  be  sufficient  to  justify  the  kill- 
ing.'^ 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  Si  642-647;  Dec.  Dig.  «=>308.] 

A  Homicide  «=>300—lNBTBncnoNS— Justifi- 
able Homicide. 

After  charging  the  law  on  the  subject  of 
justifiable  homicide  as  contained  in  Pen.  Code 
1910,  i  72,  it  was  not  error  to  add:  "You  will 
note,  from  the  definition  of  justifiable  homicide 
just  given,  that  it  is  not  justifiable  to  kill  a  hu- 
man being  to  prevent  a  misdemeanor  being  com- 
mitted upon  the  slayer's  person,  but  justifiable 
only  when  such  killing  is  done  to  prevent  a  fel- 
ony t>eing  committed  upon  the  person  of  the  slay- 
«r.  The  law  does  not  justify  a  killing  by  one 
who  believes  that  he  has  grounds  to  fear  that 
he  will  be  injured,  without  regard  to  the  extent 
of  the  injury.  If  it  is  apparent  that  the  assail- 
ant intends  to  commit  a  trespass  or  a  misde- 
meanor only  it  would  not  be  justifiable  to  kill 
bim.  And,  to  be  justifiable,  the  killing  must  be 
done  in   rood  faith  in  defense  of  the  person." 


Crawford  t.  State,  90  Ga.  701, 17  S.  B.  828,  85 
Am.  St.  Rep.  242. 

[Ed.  Note. — For  other  eases,  see  Homicide, 
Cent.  Dig.  SS  614,  616-620,  622-630;  Dec  Dig. 
^s'SOO.] 

7.  INSTBUCTIONS— Evidence. 

The  evidence  in  this  case  was  of  such  a 
character  as  to  authorize  the  following  charge: 
"To  constitute  justifiable  homicide,  the  slajrer 
must  not  have  brought  on  himself  the  necessity 
to  kill  the  deceased.  If  the  defendant  provoked 
and  brought  on  the  difficulty  by  bis  own  fault, 
and  brought  upon  himself  the  necessity  to  l<iil 
the  deceased,  such  killing  would  not  be  justifi- 
able homicide.  If  one  provokes  a  difficulty  and 
makes  no  effort  to  decline  it,  but  kills  his  ad- 
versary in  the  contest,  it  is  not  justifiable  homi- 
cide. One  cannot  create  an  emergency  which 
renders  it  necessary  for  another  to  defend  him- 
self, and  then  take  advantage  at,  the  effort  of 
the  other  person  to  do  so."  See  Budianan  ▼. 
State,  24  6a.  282(2). 

8.  Obiminal  Law  <3=>1064%— Appeal  —  New 
Tbial  —  Gbounds  of  Motion  —  Vbbifioa- 

TION.    • 

Grounds  of  a  motion  for  a  new  trial  which 
are  not  verified  by  the  judge  will  not  be  consid- 
ered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  iS  2676,  2887,  2948;  Dec  Dig. 
<S=»1064%.] 

9.  Verdict  and  Denial  of  New  Tbial  Ap- 
pro ved. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  the  court  did  not  err  in  refusing  a 
new  trial 

Error  from  Superior  Conrt,  Laurens  Coun- 
ty; R  D.  Graham,  Judge. 

S.  D.  Butler  was  convicted  of  crime,  and 
brings  error.    AfHrmed. 

See,  ahso^  142  Ga.  286,  82  S.  B.  654. 

John  R.  Cooper,  of  Macon,  and  VL  Earl 
Camp  and  H.  P.  Howard,  both  of  Dublin,  for 
plaintiff  in  error.  E2.  L.  Stephens,  Sol.  Gen., 
of  Wrightsvllle,  Warren  Grlce,  Atty.-  Gen., 
and  A.  U  Henson,  of  Atlanta,  for  the  State 

HILL,  J.  Judgment  aflSrmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent  on 
account  of  sickness. 


a«  Oa.  *U) 
LOUISVILLE  &  N.  R.  CO.  t.  MORELAND. 
(No.  32a) 
(Supreme  Court  of  Georgia.     May  12,  1915.) 

fHyltabui  by  the  Vourt.) 

1.  Railroads  ®=3478— Damages  fbom  Fire- 
Petition— Sufficiency  AGAINST  Demurrer. 
In  a  suit  for  damages  against  a  railroad 
company,  the  petition  alleged  that  the  plaintiff 
had  been  damaged  by  the  defendant  in  the  sum 
of  $1,000,  on  account  of  facts  "hereinafter  stat- 
ed." It  then  proceeded  to  set  forth  damages 
resulting:  First,  from  a  wrongful  diversion  of 
water,  thereby  causing  it  to  flow  upon  plain- 
tiff's land ;  and,  second  from  Are  alleged  to 
have  been  set  out  and  communicated  to  plain- 
tiff's land  by  means  of  sparks  emitted  from  an 
engine  on  defendant's  -railroad.  Relatively  to 
the  Erst  claim  for  damages,  the  petition  as 
amended  described  the  land  and  the  manner  in 
which  the  defendant  had  caused  the  water  to 
be  diverted  and  to  flow  upon  it.  Other  alle- 
gations were  that  the  effect  of  the  diversion 
was  to  cause  the  water  "to  run  over  the  strip 
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of  land  aforesaid  and  flew  into  and  over  the 
said  land  and  flood  the  ditches  and  drains  on 
petitioner's  said  land,  and  cause  the  water  to 
permeate  said  land  and  render  the  same  unfit 
lor  cultivation,  in  fact  almost  destroyed  six 
acres  of  petitioner's  said  land  last  year  for 
farming  purposes,  and  will  extend  to  other 
lands  of  petitioner  as  the  overflow  continues 
from  year  to  year  and  the  nuisance  is  contln- 
ned";  and  also  "that  prior  to  said  flooding  and 
overflowinc  of  petitioner's  said  land  it  was  very 
valuable  tor  farminj;  purposes:  that  the  year 
previous  to  said  tuminK  the  water  on,  as  afore- 
said, petitioner  gathered  39  bushels  of  corn  per 
acre  oft  of  said  land,  and  that  said  land  is  not 
worth  anything  for  this  purpose,  and  petitioner 
has  been  damaged  In  the  sura  of^600  on  this 
account  for  said  year  of  1912."  Hald,  that  the 
averments  as  to  damages  are  subject  to  demur- 
rer on  the  ground  that  they  are  "indefinite  and 
insufficient,  in  that  it  does  not  appear  whether 
the  plaintiff  is  seelcing  to  recover"  damages  for 
the  year  1912  or  for  permanent  damages  to 
the  land. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1698-1706;   Dec.  Dig.  ««=»478.] 

2.  Bazlboads  <6=s>478— Daicaoeb  fboh  Fikb— 

PkTITION— SDmCIBNCT  AGAINST  DEMUBKEB. 

Kelatively  to  the  second  claim  for  damages, 
the  petition  as  amended  alleged  that  on  a  nam- 
ed date  the  defendant's  engine  emitted  "cinders, 
sparlcs,  and  live  coals  and  set  fire  to  the  grass 
and  other  combustible  material  on  the  right  of 
way  of  said  defendant  and  Georgia  Talc  Com- 
pany's property,  which  was  commnnicated  to 
the  land  of  petitioner  and  burned  a  certain 
"levee"  and  "hedge,"  thereby  causing  special 
damage  amounting  to  $200.  Another  allegation 
was  tnat  "plaintiff  is  unable  to  state  the  engine 
of  defendant  which  burned  said  levee  and 
hedge."  Held,  that  this  part  of  the  petition 
does  not  plainly  and  distinctly  set  forth  the 
gioond  of  complaint  in  such  manner  as  to  put 
the  defendant  on  notice  of  what  engine  it  is 
claimed  emitted  the  sparks,  so  that  it  might  be 
prepared  to  show,  if  it  could,  that  any  emission 
of  sparks  was  not  due  to  negligence  in  the 
equipment  and  operation  of  the  engine.  Under 
the  circumstances  it  was  erroneous  to  overrule 
a  ground  of  special  demurrer  which  complained 
that  the  petition  failed  to  allege  "at  what  time 
of  day  the  Are  occurred." 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  Si  1608-1705;   Dec  Dig.  <8=»478.] 

8.  Dkitubbeb— Amendment. 

Other  grounds  of  demurrer  were  met  by 
amendment 

4.  AssiONMENTS  or  Bbbob. 

As  the  judgment  of  the  trial  court  is  re- 
versed on  account  of  errora  in  ruling  upon  ques- 
tions raised  by  demurrer,  we  will  not  deal  with 
the  assignments  of  error  based  on  the  grounds 
of  the  motion  for  new  trial  which  complain  of 
matters  that  may  not  occur  on  another  trial. 

Error  from  Superior  Court,  Murray  Coun- 
ty ;  A.  W.  Fite,  Judge. 

Action  by  T.  H.  Moreland  against  the 
Louisville  &  Nashville  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

C.  N.  King,  of  Spring  Place,  and  D.  W. 
Blair,  of  Marietta,  for  plaintiff  in  error.  W. 
C.  Martin  and  'W  m.  E>.  Mann,  tx>tb  of  Dalton, 
for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  FISII,  C.  J.,  ab- 
sent on  account  of  sickness. 


aa  otL  m 

ALABAMA  OREAT  SOtlTHERN  B.  CO.  v. 

CURETON,    (No.  829.) 
(Supreme  Court  of  Georgia.     May  12,  1916J 

(SyOabu*  by  the  Court.) 
Rktibw  on  Appkai.. 

The  court  did  not  err  in  stating  the  con- 
tentions of  the  defendant  and  the  evidence  was 
sufficient  to  authorize  the  verdict 

Error  from  Superior  Court,  Dade  C!ounty; 
A.  W.  Plte,  Judge. 

Action  between  the  Alabama  Great  Sontb- 
em  Railroad  Comiiany  and  W.  B.  (Breton. 
From  the  Judgment,  the  Railroad  Gomimny 
brings  error.    AfDrined. 

rayne  &  Hale,  of  Chattanooga,  Tenn.,  for 
plaintiff  In  error.  B.  T.  Brock,  of  Trenton, 
for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  AQ 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent on  account  of  sickness. 


aa  0*.  410 
ALABAMA  GREAT  SOUTHERN  R.  CO.  r. 

TATUM.    (No.  331.) 
(Supreme  Court  of  Georgia.     May  12,  1916.) 

(BvOttnu  ty  tk«  Court.) 
Rsvisw  ON  Apfkai^ 

The  evidence  was  sufficient  to  anthoriie 
the  verdict  and  there  was  no  error  in  refusing 
to  grant  a  new  trial. 

Elrror  from  Superior  Court,  Dade  County; 
A.  W.  yite,  Judge. 

Action  l>etween  the  Alabama  Great  South- 
em  Railroad  Company  and  W.  N.  Tatnm. 
From  the  judgment,  the  Railroad  Company 
brings  error.    Affirmed. 

Payne  &  Hale,  of  Chattanooga,  Tenn.,  for 
plaintiff  In  error.  B.  T.  Brock,  of  Trenton, 
for  defendant  In  error. 

ATKINSON,  J.  Judgment  afllrmed.  All 
the  Justices  concur,  except  FISH,  d  J.,  ab- 
sent on  account  of  sickness. 


(MS  Oa.  41fi) 

FLEMISTEB  v.  ALACULSEX  LUMBER  CO. 

'No.  332.) 

(Supreme  Court  of  Geoicia.    May  12,  1915.) 

(S»Uahu$  &v  fke  Court.) 

1.  New  Tbial  «=>166  —  Rbinbtatembnt  or 
Motion— Natube  and  Effect  of  Oboebb. 
In  the  case  of  John  I^e  ex  dem.  Ida  Cal- 
loway Flemister  v.  Richard  Roe,  casual  ejector, 
and  Alaculsey  Lumber  Company,  tenant  in  pos- 
session, a  verdict  \vas  returned  in  favor  of  the 
plain  tiu  at  the  May  term  of  court  1914.  A 
motiun  for  new  trial  was  duly  filed.  The  judge 
passed  an  order  nisi,  setting  the  hearing  of  the 
motiun  for  a  designated  day  in  vacation,  in  a 
dilCereut  county.  An  additional  order  was 
granted,  allowing  time  for  the  filing  of  a  brief 
of  evidence  and  otherwise  perfecting  the  motion 
for  new  trial.  On  the  day  set  for  the  hearing 
of  the  motion  for  new  trial  the  movant  failed  to 
appear,  and,  on  mutiun  of  counsel  for  respond- 
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«nt,  th«  motloii  tor  aew  trial  was  dismlased. 
The  order  of  diamiasal  was  dated  June  29th. 
On  the  2d  day  of  July  next  ensuing,  the  moT- 
ant  presented  a  petition  to  the  judge  to  have  the 
order  diamiasUig  the  motion  for  new  trial  va- 
cated, and  the  motion  reinstated,  upon  facts  set 
forth  in  the  petition.  The  jad|[e  thereupon 
passed  an  ex  parte  order,  vacating  the  order 
dismissing  the  motion  for  new  trial,  and  rein- 
stating the  motion,  reciting  that  the  motion  for 
new  trial  was  to  be  heard  and  tried  by  the  court 
at  such  time  'and  in  such  way  as  the  same  could 
have  been  heard  and  tried  if  such  order'of  dis- 
missal had  not  been  granted.  On  the  15th  day 
of  Jnl^  the  respondent  presented  to  the  judge 
exceptions  pendente  lite  to  the  order  last  men- 
tioned, which  were  duly  certified.  It  is  recited 
in  the  bill  of  exceptions  that  the  said  petition 
and  order  to  reinstate  the  motion  for  new  trial 
came  on  to  be  heard  at  the  regular  Angust 
term,  1814,  at  which  time  respondent's  ooonsel 
urged  objections  which  they  called  a  demurrer 
to  the  motion  to  reinstate,  and  the  same  were 
overruled.  The  bill  of  exceptions  also  recites 
that  "the  case  then  proceed  to  trial,"  and,  upon 
consideration  of  the  evidence,  the  judge  passed 
tbe  following  order:  "After  hearing  eVidence 
and  argument  on  motion  of  respondent  to  vacate 
tbe  order  reinstating  the  motion  for  new  trial, 
granted  July  2,  1914,  said  motion  is  refused, 
and  the  order  granted  July  2,  1914,  reinstating 
the  motion  for  new  trial,  is  hereby  confirmed 
and  the  motion  for  new  trial  reinstated."  Er- 
ror is  assigned  upon  the  judgment  last  men- 
tioned, as  also  upon  the  exceptions  pendente 
lite  filed  July  15,  1914.  Held,  the  orders  passed 
by  the  court  reinstating  the  motion — that  is,  the 
one  passed  in  vacation  and  the  order  passed  in 
term  confirming  that  order — were  not  final,  but 
were  interlocutory  in  their  nature,  and,  if  val- 
id, have  the  effect  of  putting  the  case  again  in 
court,  where  it  is  now  pending. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {§  334,  335;    Dec  Dig.  «=>166.] 

2.  Appeal  and  Ebbob  «s>6e— Bux  of  Excep- 
tions—Pb£matubitt. 

As  the  case  has  not  finally  been  disposed  of 
and  is  pending  in  the  court  below,  a  direct  bill 
of  exceptions  complaining  of  the  decision  in  the 
case  could  not  be  sued  out  to  this  court;  and 
tbe  direct  bill  of  exceptions  seeking  to  bring 
that  mling  to  this  court  for  review  is  prema- 
ture. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  329-331,  335-343;  Dec 
Dig.  <8=i>66.] 

3.  Appkai.  and  Ebbob  ®s»337— Bux  or  Ex- 
ceptions—Pbeuatubitt—Dibmissai.. 

The  direct  bill  of  exceptions  having  been 
mied  out  prematurely,  it  is  dismissed ;  out  In 
view  of  au  tbe  circumstances,  it  is  directed  that 
Che  plaintiff  in  error,  who  was  the  respondent 
in  the  motion  for  new  trial,  have  leave  to  with- 
draw the  official  copy  of  tlus  bill  of  exceptions 
of  file  in  the  court  below,  and  to  file  the  same 
as  exceptions  pendente  lite. 

[BA.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  {{  1877, 187S;  Dec  Dig.  «=» 
337.] 

Error  from  Superior  Court,  Murray  Coun- 
ty;  A  W.  Flte,  Judge. 

Action  between  I.  C.  Flemister  and  the 
Alaculsey  Lumber  Company.  From  the  judg- 
ment, Flemister  brings  error.  Writ  of  er- 
ror dismissed,  with  instructions. 

J.  J.  Bates,  of  Spring  Place,  and  Hendricks 
&  Hendricks,  of  Nashville,  for  plaintiff  in  er- 
ror. W.  B.  Mann  and  W.  C.  Martin,  Iwth  of 
Dslton,  and  C.  N.  King,  of  Spring  Place,  for 
defendant  In  error. 


ATKINSON,  J.  Writ  of  error  dljamlssed, 
wltli  direction.  All  the  Justices  concur,  ex 
cept  FISH,  C.  J.,  absent  on  account  of  sick- 
ness. 

(143  Oa.  asi 
HUSON  ICE  k  COAIi  CO.  t.  CUNNING- 
HAM.   (No.  885.) 
(Supreme  Conrt  of  Georgia.    May  12,  1915.) 

(Byliabu§  bg  tlte  Court.} 

Law  op  tbe  Case. 

This  case  was  tried  with  that  of  Huson  Ice 
ft  Coal  Company  v.  T.  B,  Thornton,  the  plead- 
ings In  both  cases  presenting  the  same  issues. 
A  verdict  was  returned  for  the  defendant  in 
each  case,  and  the  plaintiff  separately  moved 
for  new  trials,  which  were  refused,  and  it  sued 
out  a  writ  of  error  in  each  case.  On  a  review 
of  the  Thornton  Case  this  court  held  that  no 
error  of  law  was  conunitted  and  affirmed  tbe 
verdict  Huson  Ice  &  Coal  Co.  v.  Thornton,  143 
6a.  — ,  84  S.  B.  969.  The  assignments  of  er- 
ror are  tbe  same  in  both  records,  and  the  deci- 
sion ia  that  ease  is  controlling  in  this.  The 
evidence  in  the  case  sub  jndice  is  sufficient  to 
support  tbe  verdict 

Error  from  Superior  Court,  Greene  Coun- 
ty; J.  B.  Park,  Judge. 

Action  by  the  Huson  Ice  ft  Coal  Company 
against  D.  B.  Cunningham.  .Judgment  for 
defendant,  and  plalntifl  brings  «rror.  Af- 
firmed. 

Rogers  ft  Knox,  of  Covington,  for  plaintiff 
in  error.  Lewis,  Davison  &  Lewis,  of  Greens- 
boro, for  defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All  tbe 
Justices  concur,  except  FISH,  Q.  J.,  absent 
on  account  of  sickness.  ' 


(US  Oa.  41G) 
ALABAMA  Q.  S.  B.  CX).  v.  DAWKINS  et  al. 
(No.  330.) 
(Supreme  (3ourt  of  Georgia.    May  12, 1915.) 

(SyXlahut  hy  the  Court.) 

1.  Raiusoads  ®3>103  —  Rbpaib  or  Cattu 

GU  ABD— N  OTICB. 

Where  a  railroad  company  builds  a  cattle 
guard  on  the  dividing  line  between  adjacent  land 
of  different  owners,  it  is  bound  to  maintain  it 
and  Civ.  Code  1910,  i  2((99,  does  not  require  the 
landowner  to  give  tbe  railroad  company  80 
days'  notice  to  repair  the  same. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  §§  315-319,  762,  7(J3,  767,  769,  772; 
Dec  Dig.  iS=>103.] 

2.  Railboadb   €=»103— Cattle  Ouabds— Ex- 
tent. 

The  cattle  guard  required  by  Civ.  Code 
1910,  §  2609,  is  intended  to  protect  the  adja- 
cent land  from  the  trespass  of  live  stock  going 
over  the  railroad  right  of  way ;  and  the  con- 
trivance must  be  sufGciently  extensive  to  em- 
brace the  entire  width  of  the  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  U  315-310,  762,  763,  767,  769,  772; 
Dec.  Dig.  <S=>103.] 

3.  Railboadb   €=>103  —  Cattle   Quabds  — 

Fences— Duty  of  Landow.vebs. 

Civ.  Code  1010,  S  2702,  does  not  require 
landowners  to  extend  their  fences  across  the 
entire  railroad  right  of  way,  in  order  to  connect 
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with  the  cattle  guard  on  the  track  of  the  rail- 
road. 

[Ed.   Note.— For  other  caBea,  see  Railroads, 
Cent  Dig.  $8  815-319,  762,  763,  767,  769,  772 ; 
Dec.  Dig.  <S=»103.] 
4.  Verdict  Sustained. 

The  evidence  authorized  the  verdict. 

Error  from  Superior  Court,  Dade  County; 
A.  W.  Fite,  Judge. 

Action  between  tlie  Alabama  Great  South- 
ern Railroad  Company  and  Martha  Daw- 
kins  and  others.  From  the  Judgment,  the 
Railroad  Company  brings  error.    Affirmed. 

Payne  &  Hale,  of  Chattanooga,  Tenn.,  for 
plaintiff  in  error.  J.  P.  Jacoway  and  B.  T. 
Brock,  both  of  Trenton,  Ga.,  for  defendants 
In  error. 

HILXi,  J.  Judgment  afiBrmed.  All  the 
Justices  concur,  except  FISH,  G.  J.,  absent 
on  account  of  sickness. 


(143  Ga.  431) 

COLLUM  T.  STRANGE  et  aL    (No.  338.) 
(Supreme  Court  of  Georgia.    May  12,  1915.) 

(SyUalut  ty  thg  Court.) 

1.  Appeai.  awd  Ebrob  <S=»1078  —  Gbouwds 
FOR  New  TbiaIt— Abandonment— Brief. 

Grounds  of  a  motion  for  new  trial,  not  ar- 
gued in  the  brief,  will  be  treated  as  abandoned. 
(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4256-1261;   Dec.  Dig.  <S=» 
1078.] 

2.  Trial  ®=>12d— Abouuknt— Statbmeris  ih 
Reply. 

Counsel  for  defendant,  in  an  action  to  com- 
pel specific  performance  of  a  contract  for  the 
sale  of  land,  in  bis  alignment  said  that  a  man 
would  live  a  long  life  of  honor,  but  when  the 
first  opportunity  offered  itself  be  would  take  ad- 
vantage of  it  to  take  another's  land,  and  that  be 
bad  known  the  plaintiffs  for  a  long  time,  since 
they  were  boys.  Counsel  for  the  plaintiffs  in 
bis  argument  referred  to  the  remarks  of  de- 
fendant's counsel,  and  said :  "Yon  know  the 
plaintiffs.  Did  you  ever  hear  of  them  trying  to 
steal  anybody's  land,  or  of  them  having  a  law- 
suit, trying  to  steal  anybody's  land?"  Counsel 
for  defendant  moved  the  court  to  rebuke  the 
plaintiffs'  counsel  for  this  remark.  The  court 
ruled  that  he  would  not  hold  such  to  be  improp- 
er, if  made  only  in  reply  to  the  statement  of  de- 
fendant's counsel.  Held,  that  a  new  trial  is  not 
required  on  account  of  the  foregoing  occurrence. 
fEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  310 ;    Dec.  Dig.  «=>129.] 

Error  from  Superior  Court,  Schley  Coun- 
ty;  Z.  A.  Littlejohn,  Judge. 

Action  by  E.  W.  Strange  and  others  against 
M.  E.  CoUum.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Affirmed. 

Geo.  P.  Munro,  of  Buena  Vista,  and  J.  B. 
Hudson  and  J.  A.  Htxou,  both  of  Amerlcus, 
for  plaintiff  in  error.  J.  H.  Cheney,  of  ESla- 
ville,  and  Sbipp  &  Sbeppard,  of  Amerlcus,  for 
defendants  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent on  account  of  sickness. 


CIO  Om.  UB) 
SIMPSON  T,  DU  PONT  POWDER  CO.  et  al. 

(No.  349.) 
(Supreme  Court  of  Georgia.    May  13,  1915.) 

(BpUaiuB  by  tKe  Court.) 

1.  NinsANcx  ®=»4,  5— Action  fob  Damage»— 
Petition — Maintenance  of  Powdeb  Mag- 
azine. 

The  court  did  not  err  in  sustaining  the  de- 
murrer to  the  petition. 

[Ed.  Note.— For  other  cases,  see  Nuisance^ 
Cent.  Dig.  ${  6,  26-34;  Dec.  Dig.  <3=>4,  6.1 

(Additional  Syttabut  hy  Editorial  Staff.) 

2.  Nuisance  e=>l— "Nuisance  Peb  Sb." 

A  "nuisance  per  se"  is  an  act  which  is  a 
nuisance  at  all  times  and  under  any  circum- 
stances,  regardless  of  location  or  surroundings. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent  Dig.  88  1.  3 ;    Dec.  Dig.  ^=>1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Nuisance  Per  Se.] 

Error  from  Superior  Court,  Walker  Coun- 
ty;   Moses  Wright,  Judge. 

Action  by-G.  M.  Simpson  against  the  Dn 
Pout  Powder  Company  and  another.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Simpson  brought  suit  against  Da  Pont 
Powder  Company  and  Etna  Powder  Compa- 
ny for  damages  from  the  maintenance  of  an 
alleged  nuisance.  The  substance  of  the  peti- 
tion is  as  follows:  Plaintiff  is  the  owner  of 
and  resides  upon  lot  of  land  No.  104  in  the 
ninth  district  and  fourth  section  of  Walker 
county.  The  defendants  are  maintaining,  uimii 
certain  land  adjoining  and  about  1,100  feet 
from  petitioner's  land,  five  or  more  magazines 
in  which  are  being  stored  "a  large  quantity  of 
dynamite,  powder,  nitroglycerine,  and  other 
high  and  dangerous  explosives.  Such  ex- 
plosives are  liable  to  be  exploded  at  any  time, 
caused  by  improper  handling,  lightning,  or 
other  causes,  in  the  event  of  which  persons 
who  may  be  residing  upon  the  property  of  pe- 
titioner would  be  subjected  to  the  danger  In- 
cident to  such  explosion,  which  renders  the 
property  of  petitioner  undesirable  for  resi- 
dence property,  or  other  uses,  greatly  deteri- 
orating the  value  thereof."  On  account  of 
the  proximity  of  the  magazines  to  petition- 
er's land  about  70  acres  of  land  are  affected 
as  above  Indicated,  "and  the  same  is  reason- 
ably worth  in  the  market  $35  per  acre,  and 
was  worth  said  amount  prior  to  the  construe- 
flon  of  said  magazines  and  the  storage  there- 
in of  such  explosives,  and  said  land  has  been 
rendered  practically  worthless  and  has  no 
market  value  with  said  dangerous  erection 
and  maintaining  of  magazines  on  the  prop- 
erty as  aforesaid."  The  defendants  demur- 
red, both  generally  and  specially.  The  de- 
murrer was  sustained,  and  the  plaintiff  ex- 
cepted. 

W.  H.  Payne,  of  Chattanooga,  Tenn.,  for 
plaintiff  In  error.  Williams  &  I..ancaster  and 
Garvin  &  Cantrell,  all  of  Chattanooga,  Tenn., 
for  defendants  in  error. 
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HILL,  J.  [1]  "A  nnlsance  Is  anything  that 
worketh  Imrt,  inconvenience,  or  damage  to 
another;  and  the  fact  that  the  act  done 
may  otherwise  be  lawful  does  not  keep  It 
from  being  a  nuisance."  Civil  Code  1910,  S 
4457.  A  private  nuisance  Is  one  limited  In 
its  Injurions  effect  to  one  or  a  few  Indlvid- 
nals,  which  may  injure  either  the  person  or 
property  or  both ;  and  in  either  case  a  right 
of  action  accrues.  Sections  4454,  4456.  From 
the  section  first  above  quoted  it  follows  that 
not  every  hurt,  inconvenience,  or  damage 
caused  by  one  to  another  Is  a  nuisance.  The 
expression  "may  otherwise  be  lawful"  shows 
the  the  act  complained  of,  in  so  far  as  it 
causes  "hurt,  inconvenience,  or  damage  to 
another,"  mnst  be  unlawful — that  Is,  a  vio- 
lation of  some  right  of  plaintiff — ^to  constitute 
a  nuisance.  Nuisance  being  an  indirect  tort, 
there  Is  no  presumption  of  damages  from  its 
maintenance;  and  the  plaintiff,  in  order  to 
recover  in  this  case,  must  show  the  fact  of 
the  nuisance  and  consequent  damages  to  her. 
The  first  question,  therefore,  for  dedslpn,  Is 
whether  the  storage  by  the  powder  compa- 
nies of  a  "large  quantity  of  dynamite,  pow- 
der, nitroglycerine,  and  other  high  and  dan- 
gerous explosives"  Is  a  nuisance  per  se. 

[2]  "A  nuisance  at  law  or  a  nuisance  per 
se  is  an  act,  occupation,  or  structure  which 
Is  a  nnlsance  at  all  times  and  under  any  cir- 
cumstance, regardless  of  location  or  sur- 
roundings." 29  Cye  1163.  See  Joyce,  Law 
of  Nuisances,  i  16.  'By  far  the  larger  class 
of  nuisances  is  that  which  may  be  termed 
nuisances  in  fact  or  nuisances  per  acddeus, 
and  consists  of  those  acts,  occupations,  or 
structures  which  are  not  nuisances  per  se, 
bat  may  become  nuisances  by  reason  of  the 
Circumstances  or  the  location  and  surround- 
ings." 29  Cyc.  1154.  By  the  act  of  12  Geo. 
Ill,  c.  61  (29  Stat  at  Large,  166),  entitled 
"An  act  to  regulate  the  making,  keeping,  and 
carriage  of  gunpowder,  within  Great  Britain, 
and  to  repeal  the  laws  heretofore  made  for 
any  of  those  purposes,"  we  find  the  manner 
of  keeping,  the  amount  to  be  stored,  the  place 
of  location  of  magazines,  and  the  regulation 
of  its  transportation  provided  for,  with  pen- 
alties fixed  for  the  violation  of  its  provisions. 
And  in  People  v.  Sands,  1  Johns.  (N.  Y.)  78, 
8  Am.  Dec.  296,  Thompson,  J.,  said: 

"The  English  statute  and  the  statute  of  this 
state,  regulating  the  manner  of  keeping  and 
carrying  gunpowder,  are  not  declaratory  acts, 
but  contain  new  provisions  and  restrictions, 
which  afford  an  inference  that  the  common  law 
stood  in  need  of  some  aid  to  guard  against 
the  evils  apprehended  from  the  keeping  of  gun- 
powder.   4  Bl.  Com.  168." 

See  the  (pinion  of  Kent,  C.  J.,  In  the  same 
case.  It  would  seem,  therefore,  that  at  com- 
mon law  the  right  to  own,  possess,  keep,  and 
store  explosives  (dynamite  and  nitroglycerine 
not  being  then  known),  like  other  articles  of 
property,  was  established,  and  that  the  stat- 
utes enacted  from  tluie  to  time  In  recognition 
of  its  dangerous  characteristics,  regulating 
its  manner  of  use,  and  providing  penalties  for 


the  vlolatliHi  of  their  provisions,  were  merely 
directory  or  regulative,  and  not  declaratory 
or  creative  of  new  rights.  Having  seen  that 
the  right  to  deal  In  explosives  was  recogniz- 
ed at  common  law,  the  next  question  is:  Is 
there  a  statute  prohibiting  its  storage  in  this 
state?  By  Civil  Code  1910,  {  1655,  it  Is  pro- 
vided: 

"The  several  incorporated  towns  or  cities  of 
this  state,  within  their  corporate  limits,  and  the 
ordinaries  within  their  respective  counties  (out 
of  said  corporate  limits)  have  authority  to  make 
and  enforce  all  needful  rules  and  regulations 
touching  the  keeping  of  gunpowder,  so  as  not 
to  endanger  the  lives  and  property  of  the  citi- 
sens." 

Sections  2745  and  2746  regulate  the  method 
of  its  transportation.  There  is  no  statute 
proliibitlng  Its  use  or  storage.  Hence,  in- 
stead of  being  classified  with  bouses  of  ill 
fame  and  blind  tigers,  'and  outlawed,  we  find 
that  the  business  of  dealing  In  explosives 
has  been  expressly  recognized  as  legal  by  the 
Legislature  of  this  state,  by  thus  regulating 
its  use  and  storage.  The  business  Itself  be- 
ing legal,  it  only  becomes  a  nuisance  when 
conducted  in  an  Illegal  manner,  to  the  hurt, 
Inconvenience,  or  damage  of  another.  In  the 
case  of  Windfall  Mfg.  Co.  v.  Patterson,  148 
Ind.  414,  47  N.  E.  2,  37  L.  R.  A.  381,  62 
Am.  St  Rep.  532,  It  was  said: 

"A  nuisance  per  se,  as  the  term  implies,  is 
that  which  is  a  nuisance  in  itself,  ana  which, 
therefore,  cannot  be  so  conducted  or  maintained 
as  to  be  lawfully  carried  on  or  permitted  to  ex- 
ist Such  a  nuisance  is  a  disorderly  house,  or 
an  obstruction  to  u  highway  or  to  a  navigable 
stream.  But  a  business  lawful  in  itself  can- 
not be  a  nuisance  per  se,  although,  because  of 
surrounding  places  or  circumstances,  or  because 
of  the  manner  in  which  it  is  conducted,  it  may 
become  a  nuisance.  Certain  kinds  of  business 
or  structures,  as  powder  houses  or  nitroglycer- 
ine works,  are  so  dangerous  to  human  life  that 
they  may  be  maintained  only  in  the  most  re- 
mote and  secluded  localities.  Others,  as  slaugh- 
terhouses and  certain  foul-smelling  factories, 
are  so  offensive  to  the  senses  that  they  must  be 
removed  from  the  limits  of  cities  and  towns, 
and  even  from  the  near  neighborhood  of  fam- 
ily residences.  Tet  there  must  be  some  proper 
place  where  every  lawful  business  may  be  car- 
ried on,  without  danger  of  interference  on  the 
part  of  those  who,  in  some  slight  degree,  may 
be  annoyed  or  endangered  by  the  nearness  of 
the  objectionable  occupation." 

In  Heeg  v.  LIcbt.  80  N.  T.  579,  36  Am.  Rep. 
654,  it  Is  said: 

"The  keeping  or  manufacturing  of  gun^v'der 
or  of  fireworks  does  not  necessarily  constitute  a 
nuisance  per  se.  That  depends  upon  the  local- 
ity, the  quantity,  and  the  surrounding  circum- 
stances, and  not  entirely  upon  the  degree  of 
care  used." 

See  Ehimesnil  v.  Dupont,  18  B.  Mon.  (Ky.) 
800,  68  Am.  Dec.  750 ;  note  to  Henderson  v. 
Sullivan,  16  L.  R.  A.  (N.  S.)  691,  and  cases 
cited  (159  Fed.  46,  86  C.  C.  A.  236,  14  Ann. 
Cas.  590).  In  the  case  of  Bacon  v.  Walker, 
77  Ga.  336(a),  Involving  the  erection  of  a 
jail  near  the  residence  of  plaintiff,  this  court 
said: 

"Nothing  that  is  lawful  in  its  erection  can 
be  a  nuisance  per  se." 
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See  BonnsaTffle  ▼.  Eohlheim,  68  Ga.  668, 
45  Am.  Rep.  505.  In  the  case  of  Long  t. 
City  of  Enberton,  lOg  Ga.  28,  34  S.  E.  333,  46 
L.  B.  A.  428,  77  Am.  St.  Rep.  863,  where  suit 
was  brought  against  the  city  by  an  owner 
of  adjoining  property  for  damages  for  erec- 
tion of  a  Jail,  it  was  held  that  the  action  was 
not  maintainable.    Mr.  Justice  Little  said: 

"The  simple  erection  of  a  necessary  prison 
building  cannot,  without  more,  bo  injure  adja- 
cent property  as  to  entitle  the  owner  to  have 
damages  for  such  erection.  No  one  is  so  liin- 
dered  in  the  use  of  his  property,  and  so  restrict- 
ed as  to  the  character  of  buildings  he  shall  put 
upon  it,  as  to  make  it  necessary  to  consult  ad- 
jacent lot  owners  in  reference  to  the  improve- 
ments to  be  made.  The  lot  being  his  own  prop- 
erty, the  owner  may  put  it  to  such  use  as  ne 
sees  proper,  provided  the  buildings  and  improve- 
ments made  by  him  do  not  infringe  the  legal 
right  of  his  neighbor  to  the  similar  enjoyment  of 
his  own  property.  A  log  house  on  a  fashiona- 
ble street  may  be  built  alongside  of  a  palace, 
and  by  its  erection  the  value  of  the  latter  may 
be  depreciated,  but  that  depreciation  is  damnum 
absque  injuria.  The  owner  of  the  lot  has  as 
much  right  to  erect  the  but  as  the  other  has  to 
build  his  palace — no  more,  no  less :  but  if  the 
hut  or  the  palace  be  so  used  as  to  interfere  in 
the  lawful  enjoment  of  bis  property  by  the  oth- 
er, there  the  damage  with  a  right  to  compensa- 
tion exists." 

The  maintenance  of  magazines  for  the  stor- 
age of  explosives  upon  one's  land,  being  law- 
ful, is  not  a  nuisance  per  se. 

The  next  question  Is :  Do  the  allegations 
of  this  petition  show  such  facts  as  make  the 
storing  of  the  explosives  a  nuisance  in  fact? 
The  demurrer  admits  only  facts  well  pleaded. 
The  only  allegations  that  would  iend  to  show 
that  In  this  case  the  storage  of  the  explo- 
,  slves  Is  a  nuisance  as  being  unlawful  In  fact 
are  that: 

"Sfach  explosives  are  liable  to  be  exploded  at 
any  time,  caused  by  improper  handling,  light- 
ning, or  other  causes,  in  the  event  of  which  per- 
sons who  may  be  residing  upon  the  property  of 
petitioner  would  be  subjected  to  the  danger  in- 
cident to  such  explosion,  which  renders  the 
property  of  petitioner  undesirable  for  residence 
property,  or  other  uses,  greatly  deteriorating 
the  value  thereof,"  and  that  the  maerazines  are 
erected  within  1,100  feet  of  plaintiff's  land. 

The  foregoing  amounts  to  nothing  more 
than  a  statement  of  the.  explosive  character 
of  the  substances  stored,  with  a  conjectural 
conclusion  of  the  pleader  that,  if  some  one 
were  residing  upon  the  70-acre  area  alleged 
to  be  affected  by  the  magazines  located  1,100 
feet  from  her  land,  and  In  the  zone  of  a 
probable  explosion  caused  by  "Improper  hand- 
ling, lightning,  or  other  causes,"  such  an  one 
would  be  subjected  to  danger.  It  Is  not  al- 
leged that  the  magazines  are  not  properly 
constructed,  or  that  the  explosives  are  Im- 
properly stored  or  guarded.  In  violation  of 
any  rule  or  regulation  which  the  ordinary  of 
Walker  county  Is  authorized  to  prescribe. 

It  follows,  therefore,  that  the  allegations 
failed  to  make  out  a  case  of  the  maintenance 
of  a  nuisance  which  is  forbidden  by  law; 
and  any  damage  to  the  plaintlfTs  property  by 
reason  of  the  manner  in  which  the  defend- 


ants are  conducting  ttieir  bnsIiiMi  to  ^•TnTmin 
absque  injuria.  The  potion  set  forth  no 
cause  of  action,  and  the  conrt  properly  sus- 
tained the  demurrer. 

Judgment  affirmed.  All  the  Justices  coo- 
cur,  except  FISH,  O.  J.,  absent  on  account 
of  sickness. 

OM  Oa.  tfl) 
NUNN  V.   STATE.     (No.  344.) 
(Supreme  Court  of  Georgia.     May  12,   1915.) 

(Sifttabut  by  the  Court.) 

1.  CanaRAi.  Law  «=3463— NonKzncsi  Tca- 

TIMONT— COIIPKTEIIOT. 

Where  an  issue  in  a  criminal  case  is  wheth- 
er bullet  wounds  on  the  back  and  in  front  of 
the  body  of  the  deceased  were  inflicted  by  the 
same  or  different  bullets,  it  is  not  error  to  allow 
a  nonexpert  witness,  in  describing  the  wounds, 
to  testify  that  "the  shot  that  entered  from  the 
front  and  went  in  the  back  couldn't  have  possi- 
bly been  the  same  shot." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1052 ;  Dec.  Dig.  ®=»4a3w) 

2.  Cbdiinal  Law  ®=3407  —  Evidence  —  Deo- 

LABATION    IN    DEItBNDANl's    PBESBNCB — IM- 
PLIED Admission. 

On  the  trial  of  one  for  murder,  a  declara- 
tion by  his  wife,  on  being  informed  by  him  that 
be  had  killed  the  deceased,  that  "I  begged  you 
never  to  do  that,"  to  which  the  husband  made 
no  response,  is  admissible  in  evidence  as  tend- 
ing to  show  malice,  under  the  principle  that 
silence,  when  the  circumstances  require  an  an- 
swer or  denial,  may  amount  to  an  admission. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  898-902,  949,  968,  970,  971 ; 
Dec  Dig.  <S=>407.] 

3.  Criminal   Law  «=>823  —  Instbuctions — 
Malice. 

An  instruction  that,  if  the  defendant  nn- 
lawfuUy  and  with  the  intent  to  talce  the  life 
of  the  decedent  slew  him  under  circumstances 
which  excluded  mitigation  or  justification,  be 
would  be  guilty  of  murder  will  not  require  a 
new  trial  on  the  ground  that  such  instruction 
excluded  malice  as  an  essential  element  in  the 
crime  of  murder,  where  the  court  in  immediate 
context  had  dcSned  murder  and  malice  in  the 
language  of  the  Code. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  U  1992-1995.  3158;  Dec.  I>is. 
<S=5>823.]  ^ 

4.  HOMICIDK    <8=>309— iNBTEUCnONS— VOttJW- 

TABT  Manslaughteb— Cooling  Time. 

Where  the  court  charges  the  law  of  volun- 
tary manslaughter,  an  omission  to  state  affinna- 
tively  that  the  jury  are  the  judges  of  "cooUnW 
time"  will  not  require  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  H  649,  650,  652-^55;  Dec  Dig.  -tt—^ 
309.] 

5.  Homicide  «=>309  — Instbuctiors  — Mah- 
slauqbteb. 

The  court  read  to  the  jury  the  clause  in 
Pen.  Code  1910,  {  C5.  that  in  aU  cases  of 
voluntary  manslaughter  there  must  be  some 
actual  assault  upon  the  person  killing,  or  azt  at- 
tempt by  the  person  killed  to  commit  a  serious 
personal  injury  on  the  person  killing,  or  other 
equivalent  circumstances  to  justify  the  excite- 
ment of  passion,  etc.  He  followed  it  up  with  an 
instruction  that  if  the  jury  should  find  that 
"the  killing  was  unlawful  and  brought  about 
by  reason  of  an  endeavor  on  the  part  of  the 
deceased   to  commit  a  serious  personal  injury 
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upon  tba  permm  of  the  meemtA,  or  yon  find 
there  were  other  equivalent  circamstances  gaffi- 
cient  to  justify  the  excitement  of  passion  and 
to  exdnde  all  idea  of  deliberation  and  malice, 
either  express  or  implied,  *  •  •  yon  will  be 
authorized  to  find  the  defendant  guilty  of  vol- 
untary manslaughter."  ,  This  charge  will  not 
require  a  new  trial  under  the  facta  of  the  case 
on  the  ground  that  the  instruction  omitted  a 
reference  to  an  "actual  assault,"  as  furnishing 
a  basis  for  tlie  reduction  of  an  unlawful  liomi- 
cide  from  murder  to  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  «!  649,  650.  6B2-655:  Dec.  Dig.  «8=» 
300.] 

Error  from  Superior  Court,  Toombs  Coun- 
ty; B.  T.  Rawllngs,  Judge. 

Joe  Nunn  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

Ij.  J.  Cowart,  of  Logons,  and  Hines  ft  Jor- 
dan, of  Atlanta,  for  plaintiff  in  error.  R.  Lee 
Moore,  SoL  Gen.,  of  Statesboro,  Warren 
Grice,  Atty.  Gen.,  and  A  U  Henson,  of  At- 
lanta, for  the  State. 


EVANS,  P.  J.  Joe  Nunn  was  convicted  of 
the  murder  of  J.  M.  Taylor.  He  moved  for  a 
new  trial,  which  was  refused.  The  evidence 
tor  the  state  tended  to  show  that  a  short 
time  before  the  homicide  the  decedent  and 
the  defendant  had  a  dispute  on  the  public 
streets  of  Vidalla,  and  the  former  threatened 
to  slap  the  defendant's  face.  The  defendant 
stated  to  others  that  he  Intended  to  avenge 
the  Insult  by  killing  tlie  decedent  whenever 
he  caught  him  out  of  town.  On  the  day  of 
the  homldde  the  defendant,  who  was  travel- 
ing along  a  public  road  In  a  buggy,  stopped 
to  converse  with  an  acquaintance,  and  wlille 
thus  engaged  In  conTersatlon  the  decedent 
passed  by,  traveling  in  a  buggy.  The  defend- 
ant remarked  to  the  man  with  whom  he  was 
conversing  that  he  Intended  to  kill  the  dece- 
dent. The  defendant  overtook  the  decedent 
and  shot  him  in  the  back,  without  warning. 
After  the  first  shot  the  decedent  pleaded  with 
him  not  to  shoot  again,  but,  with  an  oath,  he 
fired  four  more  shots  from  a  pistol.  The  de- 
fendant's version  of  the  tragedy,  as  detailed 
In  his  statement,  was  substantially  this: 
When  he  caught  up  with  the  decedent  he 
made  an  effort  to  pass  him  on  the  road,  but 
the  decedent  would  cut  his  buggy  across  the 
road  in  an  effort  to  prevent  him.  He  suc- 
ceeded In  passing,  and  remarked  to  the  de- 
cedent, "By  the  way  you  are  doing  It  looks 
like  yon  intend  to  slap  my  poor  old  jaws 
again."  The  decedent  replied,  "God  damn 
yon,  I  want  to  stamp  your  God  damned  liver 
out,"  and  commanded  the  defendant  to  stop. 
Decedent  Jumped  out  of  his  buggy  and 
caught  hold  of  the  top  of  defendant's  buggy, 
and  started  to  catch  hold  of  his  knees,  and 
the  defendant  commanded  him  to  get  away 
from  the  buggy.  The  decedent  stepped  back, 
and  the  defendant  drove  on.  The  decedent 
then  Jumped  into  the  buggy  and  came  on, 
cursing  the  defendant,  and  said  that  he  was 


going  to  prosecate  the  defendant  for  draw- 
ing a  pistol  on  him  and  raising  a  row  wltli 
him  on  the  public  road.  The  defendant  re- 
plied that  he  had  not  raised  any  row,  and 
had  not  drawn  any  pistol,  but  when  he  did, 
the  decedent  "would  see  the  smoke  of  it." 
Whereupon  the  decedent  used  a  vile  epithet 
to  the  defendant  and  stooped  down  in  his 
buggy  for  something,  and  the  defendant  rais- 
ed up  his  pistol  and  shot. 

11]  1.  A  witness  was  allowed  to  testify,  in 
describing  the  wounds  on  the  body  of  the  de- 
ceased, that  "the  one  in  the  front  and  the 
one  In  the  back  could  not  have  possibly  been 
the  same  shot"  Objection  was  made  to  this 
testimony  on  the  grotmd  that  it  was  a  mere 
conclusion  or  opinion  of  the  witness.  Where 
a  nonexpert  witness  has  observed  the  matter 
in  issue,  and  from  the  nature  of  the  drcum- 
Btanees  he  cannot  adequately  state  or  recite 
the  data  so  fully  and  accurately  as  to  pdt 
the  jury  completely  In  the  witness'  place  and 
enable  them  to  equally  well  draw  the  infer- 
ence, it  Is  allowable  for  the  witness  to  give 
his  inference,  in  connection  with  the  facts 
upon  which  It  Is  predicated.  Taylor  v.  States 
135  Ga.  622,  70  S.  B.  237. 

[2]  2.  One  of  the  defendant's  witnesses  oa 
cross-examination  testified: 

"I  heard  a  statement  made  by  Mr.  Nunn's 
wife,  in  Mr.  Nunn's  presence,  just  after  he  got 
home  that  day.  After  Mr.  Nnnn  said  that  he 
had  killed  that  'God  damn  Mell  Taylor,'  she 
said:  'Dear!  Dearl  I  begged  you  never  to  do 
that' " 

The  defendant  made  no  response  to  Ids 
wife.  Where  a  defendant  is  on  trial  for 
crime,  and  a  statement  Is  made  In  his  pres- 
ence bearing  on  his  complicity  in  the  crime, 
or  involving  his  guilt,  and  he  fails  to  make 
a  reply,  his  silence  may  amount  to  an  ad- 
mission, if  the  facts  and  circumstances  are 
such  as  to  require  an  answer  or  denial. 
Penal  Code  1910,  {  1029.  This  testimony 
was  relevant  as  tending  to  show  tliat  the  de- 
fendant had  liarbored  malice  against  the  de- 
cedent and  had  threatened  to  kill  him ;  and 
it  was  for  the  jury  to  say  whether,  under  the 
circumstances  attending  the  making  of  thf 
statement,  the  defendant  was  called  upon  foi 
an  answer  or  denial.  The  circumstance  that 
the  statement  was  made  by  the  wife  does  not 
exclude  it  on  the  ground  that  communica- 
tions between  hust>and  and  wife  are  privileg- 
ed. Knight  V.  State,  U4  Ga.  48,  89  S.  E.  928, 
88  Am.  St  Bep.  17. 

[3]  3.  Several  grounds  of  the  motion  com- 
plain of  an  Instruction  to  the  effect  that  If 
the  defendant  unlawfully  and  with  the  in- 
tent to  take  the  life  of  the  decedent  slew  him 
unden  circumstances  wldcb  excluded  miti- 
gation or  Justification,  he  would  be  guilty  of 
murder.  The  criticism  is  that  such  .an  in- 
struction excluded  malice  as  an  essential  in- 
gredient In  tbe  crime  of  murder.  The  court 
defined  murder  and  malice  in  the  language  of 
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the  Code.  It  clearly  appeared  from  these 
definitions  that  malice  was  an  essential  ele- 
ment of  the  crime  of  mnrder.  The  Instruc- 
tion of  which  complaint  Is  made,  In  connec- 
tion with  the  context,  will  not  require  a  new 
trial,  for  the  reason  that  the  court  distinct- 
ly informed  the  Jury  that  they  would  not  be 
authorized  to  convict  of  murder  where  there 
were  circumstances  of  mitigation  or  Justifi- 
cation. Worley  v.  State,  136  Ga.  231,  71  S. 
E.  153. 

[4]  4.  In  charging  on  the  law  of  roluntary 
manslaughter  an  omission  to  state  affirma- 
tively that  the  Jury  are  the  Judges  of  "cool- 
ing time"  will  not  require  a  new  trial,  where 
the  Instruction  on  voluntary  manslaughter 
as  given  by  the  court  did  not  undertake  to 
limit  the  Jury's  function  and  province  in  this 
respect    Worley  v.  State,  supra. 

[E]  6.  The  court  read  to  the  Jury  the  words 
of  Penal  <3ode,  {  65,  that  in  all  cases  of  volun- 
tary manslaughter  there  must  be  some  ac- 
tual assault  upon  the  person  killing,  or  an  at- 
tempt by  the  person  killed  to  commit  a  seri- 
ous personal  injury  on  the  person  killing,  or 
other  equivalent  circumstances  to  Justify  the 
excitement  of  passion,  etc.  He  followed  it 
up  with  an  Instruction  that  if  the  Jury  should 
find  that — ■ 

"the  killing  was  unlawful  and  brought  about  by 
reason  of  an  endeavor  on  the  part  of  the  deceas- 
ed to  commit  a  serious  personal  injury  upon 
the  person  of  the  accused,  or  you  find  there 
were  other  equivalent  circumstonces  sufiScient 
to  justify  the  excitement  of  passion  and  to  ex- 
clude all  idea  of  deliberation  and  malice,  ei- 
ther express  or  implied,  and  you  find  that  the 
accused  took  the  life  of  the  deceased  under  such 
circumstances,  not  beinK  justifiable  under  the 
law  of  justifiable  homicide,  which  will  be  short- 
ly idven  to  you,  then  you  will  be  authorized  to 
fipd  the  defendant  guilty  of  voluntary  man- 
slaughter." 

It  is  contended  that  this  charge  excluded 
from  the  Jury's  consideration  any  assault  by 
the  decedent  upon  the  defendant.  We  do 
not  commend  the  excerpt  which  is  criticized 
as  being  an  accurate  statement  of  the  law. 
We  recognize  that  the  statute  provides  that 
an  assault  may  be  sufficient  to  arouse  the 
passion  so  as  to  reduce  the  homicide  from 
murder  to  manslaughter,  but  we  do  not  think 
the  omission  to  include  an  actual  assault  in 
the  instruction  complained  of  should  require 
a  new  trial  under  the  facts  of  the  case.  The 
defendant's  theory,  as  presented  by  his  state- 
ment and  evidence,  was  that  the  decedent  was 
stooping  down  as  if  to  get  a  weapon  from 
his  buggy,  in  execution  of  a  threat  which  he 
had  Just  made  against  the  defendant.  Cer- 
tainly, if  his  version  was  the  truth  of  the 
matter,  the  decedent  was  undertaking  to 
commit  an  assault  as  well  as  a  serious  per- 
sonal injury  upon  him.  The  charge  of  the 
court  could  not  have  been  understood  by  the 
Jury  otherwise  than  as  having  relation  to  the 
actual  occurrence  as  being  sufficient  to  Justi- 
fy the  excitement  of  passion  and  to  exclude 


all  Idea  of  deliberation  or  malice,  either  ex- 
press or  implied. 

Judgment  .afiSrmed.  All  the  Justices  con- 
cur, except  FISH,  O.  J.,  absent  on  account  of 
sicknesa. 

(16  Oa.  App.  S75) 

ENZOB  T.  HOLMES  &  LITCKIE.    (No.  6190.) 
(Court  of  Appeals  of  Georgia.    May  17,  1915.) 

fSyllabut  by  the  Court.) 

Apfbai.  and  Ebbob  «=»1011,   1075— Assioh- 
UENTS  OF   Ebbob— Abandonuent — Vebdict 

— CONFLICTINa   EVIDKNOE. 

It  is  conceded  by  counsel  for  the  plaioUft 
in  error  that  the  only  question  involved  in  the 
determination  of  the  case  sub  judice  is,  '*Was 
the  plaintiff  in  error,  under  the  facta  and  di- 
cumstances,  a  tenant  of  defendants  in  error,  or 
was  he  a  purchaser?"  Or,  in  other  words, 
"Did  the  relation  of  landlord  and  tenant  exist, 
or  did  the  relation  of  vendor  and  vendee  exist 
between  the  parties?"  Other  grounds  upon 
which  the  judgment  rendered  in  the  manicipal 
court  might  be  erroneous  must  therefore  be 
treated  as  abandoned.  And  since  there  was 
ample  evidence  to  authorize  a  finding  that  the 
actual  relation  between  the  parties  was  tliat 
of  landlord  and  tenant  (though  the  evidence 
upon  that  subject  was  in  conflict),  it  cannot  be 
said  that  the  trial  judge  erred  in  overruling 
the  motion  for  a  new  trial,  or  that  the  ap 
pellate  division  of  the  municipal  court  erred  u 
sustaining  that  finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Die.  H  3983-3989.  4253;  De& 
Dig.  <S=»1011,  1075.] 

Error  from  Municipal  Ck)urt  of  Atlanta. 

Action  between  R.  H.  Enzor  and  Holmes  & 
Luckie.  From  the  Judgment,  Holmes  & 
Luckie  bring  error.    Affirmed. 

J.  V.  Poole,  of  Atlanta,  for  plalntltr  in  er> 
ror.  T.  A.  Perry,  Jr.,  of  Atlanta,  for  de- 
fendant In  error. 

BUSSELL^  C.  J.    Judgment  affirmed. 

^^°°°^  (18  Ga.  App.  XU 

CENTRAL  OF  GEORGIA  RT.  CO.  v. 
DAUGHTRT.  (No.  6154.) 

(Court  of  Appeals  of  Georgia.     May  17,  1915.) 

(Syllabui  by  the  Court.) 

1.  Tbial  i&=al71— Direction  op  Vebdict. 

It  is  never  error  to  refuse  to  direct  a  ver- 
dict. 

(Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §  396;    Dec.  Dig.  <S=>171.1 

2.  Appeal  and  Ebbob  €=31005  —  Vkboict— 
Evidence. 

The  plaintiff  sued  the  defendant  for  the 
value  of  7  cattle  killed  in  transportation  by 
the  defendant  (the  value  being  fixed  by  the 
price  at  which  the  cattle  were  purchased),  as 
well  as  for  the  difference  between  their  cost 
price  and  the  market  price  at  the  point  of  des- 
tination, and  also  for  a  feed  bill  and  for  the 
damage  incident  to  injuries  received  by  51  other 
bead  of  cattle,  alleged  to  have  been  delivered  in 
a  damaged  condition  at  destination.  The  jury, 
by  finding  a  verdict  in  favor  of  the  plaintiff 
for  only  the  cost  price  of  the  7  head  of  cat- 
tle which  were  killed,  sustained  the  defend- 
ant's contention  as  to  all  the  other  items  of 
damage;    and,  since  the  verdict  is  fully    sup- 
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ported  and  b  appioTed  by  Oie  trial  Jndge,  it 
cannot  be  distnrbed. 

[Ed. .  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  DiK.  {{  3860-3876,  39^18-3050; 
Dec.  Dig.  <S=»1006.] 

Error  from  City  Court  ot  Macon;  Robert 
Hodges,  Judge. 

Action  by  Q.  O.  A.  Daughtry  against  tbe 
Central  of  Georgia  Bail  way  Company.  Judg- 
ni«it  for  plaintiff,  and  defendant  brings  ex^ 
ror.    Affirmed. 

Jordan  ft  Lane,  of  Macon,  for  plaintiff  In 
error.  Arthur  H.  Codington  and  T.  R.  Oress, 
all  of  Macon,  for  defendant  In  error. 

BUSSELLt  C.  J.    Judgment  affirmed. 


(16  Oa.  App.  aZ) 

GOLDIN  et  aL  r.  ADLEB  BROS.  (No.  S828.) 

(Coart  of  Appeals  of  Georgia.    May  17,  1916.) 

(Syllabus  Iv  the  Court.) 

■  L  CocBM  ®=s>190— Municipal  Courts— Dm- 

CBETIONAKT  KUUNG — HSW  TbIAI/— UKABIHO 

OR  Motion. 

Where  in  the  municipal  court  of  Atlanta, 
under  the  provisions  of  Acts  of  1913,  pp.  167, 
168,  I  42(a),  upon  the  rendition  of  a  verdict 
by  a  jury,  or  upon  the  announcement  of  judg- 
ment by  the  court  in  a  case  tried  without  a 
jury,  a  party  to  the  case  or  his  counsel  makes 
an  oral  motion  for  a  new  trial  in  that  court, 
this  court  will  not  seelc  to  control  the  discretion 
of  the  trial  judge  to  whom  the  motion  is  made, 
as  to  the  extent  of  the  hearing  or  the  amount 
of  argument  permitted   to  either  side. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.   <8=9l90;    Appeal  and  Error,   Cent.   Dig. 

2.  liANDLOBD  AND  TiNANT  «=>74,  80^— SUB- 

BTiTunoN  OF  Tenant— Contract. 

One  tenant  may  replace  another  by  virtue 
of  an  express  contract  of  substitution,  or  such 
a  contract  may  be  created,  as  may  any  other 
similar  contract,  by  a  mutual  course  of  conduct 
that  indicates  a  mutual  agreement  to  effect  such 
a  substitution,  as  well  as  by  spoken  or  written 
words.  Cuesta  v.  Goldsmith,  1  Ga.  App.  48-55, 
57  8.  E.  983. 

(a)  There  was  evidence  for  the  defendants 
in  error  from  which  the  jury  were  authorized  to 
Infer  (since  they  evidently  accepted  as  true  tbe 
evidence  to  this  effect  rather  than  that  to  the 
contrary)  that  .there  was  an  express  agreement 
between  the  original  parties  to  the  lease  con- 
tract that  another  person  should  be  substituted 
aa  a  tenant;  and  there  were  many  circumstanc- 
es supporting  this  inference,  as,  for  instance, 
the  known  and  sole  occupancy,  for  several 
months  thereafter,  of  the  premises  by  the  ten- 
ant alleged  to  have  been  substituted,  the  pay- 
ment by  him  of  the  rent  aa  it  matured,  the 
making  of  repairs  to  the  rented  building  by 
the  landlord  in  accordance  with  the  views  of 
the  later  occupant  and  to  meet  his  requirements, 
tbe  failure  to  call  upon  the  original  tenants  for 
the  payment  of  rent  for  many  months  after 
tbe  apparent  substitution,  and  the  fact  that 
they  were  so  called  upon  by  thj  landlord  only 
after  tbe  tenant  substituted  in  their  stead  had 
entered  into  bankruptcy. 

TKd.  Note.— For  other  cases,  see  Landlord 
ard  Tenant,  Cent  Dig.  gl  221,  231;  Dec.  Dig' 
®=»74,  80%.} 

3.  IMSTBUCTIONS— Law  of  Pabtnebship. 

There  was  no  written  request  to  charge  the 
jury  touching  the  law  as  to  partnership,  or 
the  obligations  created  thereby,  and  tbe  release 


of  any  partner  from  such  obligations,  and  It 
does  not  appear  that  any  specific  instructions 
upon  this  line  were  demanded  by  the  pleadings 
and  the  evidence  in  the  case. 

4.  Denial  of  New  Tbial. 

There  was  no  error  requiring  the  grant  of  a 
new  trial 

Error  from  Municipal  Court  of  Atlanta. 

Action  between  D.  Goldin  and  others  and 
Adler  Bros.  From  the  judgment,  tbe  parties 
Hrst  mentioned  bring  error.    Affirmed. 

Samuel  A.  Boorstln  and  Jesse  M.  Wood, 
both  of  Atlanta,  for  plaintiffs  In  error.  Hew- 
lett, Dennis  &  Whitman,  of  Atlanta,  for  de- 
fendant In  error. 

WADE,  J.    Judgment  affirmed. 

0«  Ga.  App.  876) 
BENJAMIN  ▼.  STATE.    (Na  6233.) 
(C!onrt  of  Appeals  of  Georgia.    May  17,  1915.) 

(Syllahut  ly  the  Court.) 

CannNAL  Law  «=652— Sufficienot  of  Evi- 
dence—Pbesence  AND  Flight. 

The  evidence  did  not  authorize  a  conviction 
of  gaming.  It  was  not  proved  that  the  defend- 
ant was  engaged  in  a  game  of  cards,  or  that  he 
Elayed  or  bet  for  money,  or  that  he  bad  in  his 
ands  or  near  him  either  cards  or  money.  "Ev- 
idence that  the  defendant  was  present  at  a  game 
of  cards,  and  ran,  upon  the  approach  of  officers 
arined  with  pistols,  is  not  •  •  *  sufficient  to 
establish  the  guilt  of  such 'defendant  beyond  a 
reasonable  doubt,  within  the  meaning  of  Pen. 
Code  1910,  i  1010.  Neither  presence  nor  flight, 
nor  both  together,  without  more,  is  conclusive 
of  guilt"    GrifiBn  t.  State,  2  Ga.  App.  534,  68 

5.  E.  781. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1257,  1259-1262;  Dec.  Dig. 
«=>562.] 

Error  from  City  Court  of  Macon;  Robert 
Hodges,  Judge. 

J.  G.  Benjamin  was  convicted  of  gaming, 
and  brings  error.    Reversed. 

Walter  De  Fore  and  Chas.  H.  Garrett,  both 
of  Macon,  for  plaintiff  In  error.  John  P. 
Ross,  Sol.  Gen.,  of  Macon,  for  tbe  State. 

RUSSELL,  C.  J.  To  our  minds,  the  deci- 
sion In  this  case  Is  controlled  absolutely  by 
the  decision  in  the  case  of  Griffln  v.  State, 
supra.  On  a  rainy  Sunday  afternoon  an 
officer  suddenly  entered  a  barber  shop,  the 
door  of  which  was  not  fastened,  and  went 
into  a  room  in  the  rear  of  the  shop,  where 
the  defendant  carried  on  the  business  of 
cleaning  and  pressing  clothes.  There  were 
eight  men  In  the  room,  some  seated  upon, 
and  some  standing  near  or  around,  a  large 
table.  On  the  table  were  a  deck  of  cards  and 
some  money.  Upon  the  entry  of  the  officer 
with  a  pistol  in  his  hand,  all  the  persons  In 
the  room  undertook  to  run,  but  were  arrest- 
ed and  charged  with  gaming.  The  officer 
testifled  that  he  did  not  see  a  cai-d  played 
or  a  cent  of  money  exchanged,  and  only  got 
a  glimpse  of  the  room  before  he  entered, 
flourishing  his  pistoL     Outside  of  this  evi- 
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dence  tbeie  was  nofbing  whatever  to  con- 
nect the  defendant  with  any  game  of  any 
kind.  He  was  not  seen  with  a  card  or  with 
any  money.  In  behalf  of  the  defendant,  there 
was  evidence  from  more  than  one  witness 
that  the  deck  of  cards  which  were  on  the 
table  were  cards  kept  in  the  shop  for  the  en- 
tertainment of  customers ;  that  no  card  game 
was  played  there  on  the  Sunday  afternoon 
In  question;  that  those  In  the  room  had 
gathered  there  out  of  a  rain,  and  were  sim- 
ply sitting  around  waiting  for  the  rain  to 
cease.  Conceding  the  undoubted  right  of 
the  Judge  to  disbelieve  the  testimony  for  the 
defense,  and  conceding  that  the  evidence  au- 
thorized the  conclusion  that  an  onlawfnl 
game  of  cards  was  being  played,  the  burden 
devolved  upon  the  state  to  show,  in  addition 
to  this,  that  the  defendant  was  actually  a 
participant,  and  not  a  mere  spectator;  and 
yet  the  one  supposition  is  Just  as  reasonable 
as  the  other.  We  thlnlc  what  was  said  in  the 
case  of  Griffin  v.  State,  supra,  is  peculiarly 
applicable  to  the  present  case,  except  that  in 
that  case  It  was  shown  that  gambling  was 
going  on,  while  in  the  present  case  there  was 
no  evidence  to  show  this,  except  circum- 
stantially. While  the  proved  tacts  may  be 
consistent  with  the  hypothesis  of  guUt,  it 
certainly  cannot  be  said  that  they  exclude 
every  other  reasonable  hypothesis.  This  be- 
ing true,  the  judgment  of  conviction,  being 
based  solely  on  circumstantial  evidence,  was 
unwarranted. 
Judgment  reversed. 

<16  Oa.  App.  377) 

GRIDER  V.  CITY  SUPPLY  CO.     (No.  6239.) 

<Coart  of  Appeals  of  Georgia.    May  17,  1915.) 

(8yllahu$  bg  th«  Court.) 

1.  Patm»nt  «=»3&— "Rbceipt"— Fobm. 

A  receipt  is  a  written  admission  or  ac- 
knowledgment of  payment  or  delivery.  It  is  not 
required  by  law  to  be  in  a  particular  form  (cit- 
ing Words  and  Phrases,  Receipt). 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent.  Dig.  S  16;   Dec.  Dig.  «=»36.] 

2.  Patment  $=>70  — Evidknok  — Aoicissibut 
iTT— Receipt. 

The  fact  that  an  acknowledgment  of  pay- 
ment is  in  the  form  of  an  afiSdavit  does  not  ren- 
der it  inadmissible  when  offered  in  evidence  as 
a  receipt. 

[Ed.  Not^.— For  other  cases,  see  Payment, 
Cetit.  Dig.  SS  203.  204,  20<^-218 ;  Dec.  Dig.  «=► 
70.] 

Error  from  Superior  Court,  Paulding  Coun- 
ty ;   Price  Edwards,  Judge. 

Action  between  D.  C.  Crider  and  the  City 
Supply  Company.  Certiorari  refused,  and 
Crider  brings  error.    Reversed. 

C.  D.  McGregor,  of  Dallas,  for  plaintiff  In 
error.  C.  B.  McGarity,  of  Dallas,  for  defend- 
ant in  error. 

RUSSELL,  0.  J.  With  a  Single  excep- 
tion, none  of  the  points  which  the  plaintiff 


in  error  sought  to  have  adjudicated  by  cer- 
tiorari are  so  presented  as  to  permit  them 
to  be  considered.  A  number  of  rulings  which, 
according  to  the  allegations  of  the  petltioo 
for  certiorari,  wen  prima  fade  erroneous, 
were  not  referred  to  in  the  answer  of  the 
magistrate  who  tried  the  case.  If  the  peti- 
tioner in  certiorari  had  wished  these  points 
to  be  considered  by  the  Jndge  of  the  superior 
court,  timely  exceptions  to  the  answer  of 
the  magistrate  should  have  been  filed  as  to 
each  of  the  assignments  of  error  in  the  peti- 
tion as  to  which  the  answer  was  silent.  If 
the  magistrate's  reply  to  these  exceptions 
had  sustained  the  allegations  of  the  petition 
as  to  the  errors  alleged,  the  Judge  of  the  su- 
perior court  would  have  been  in  position  to 
rule  upon  the  points  presented;  and  if  the 
magistrate's  answer  to  the  exceptions  denied 
the  truth  of  the  statements  of  the  petition, 
the  petitioner  would  have  had  his  right  of 
traverse.  The  plaintiff  in  certiorari  cannot 
complain  of  error  on  the  part  of  the  Judge 
of  the  superior  court  in  overruling  the 
grounds  of  error  alleged  in  the  petition  for 
certiorari  as  to  which  the  answer  of  the 
magistrate  la  silent,  for  it  is  his  duty  to  see 
that  the  Justice  makes  a  full  and  correct  an- 
swer, and  if  he  falls  to  do  so,  the  petition 
for  certiorari  should  be  dismissed  or  the 
writ  of  certiorari  overruled.  High  Co.  v.  Ga. 
Hy.  &  Power  Co.,  12  Oa.  App.  605-606,  77 
S.  EL  688. 

[1]  There  Is  one  assignment  of  error  in  the 
petition  for  certiorari  which  Is  verified  by 
the  answer  of  the  magistrate,  and  we  think 
the  Judge  of  the  superior  court  erred  in  over- 
ruling this  ground  of  the  certiorari,  and  that 
the  error  complained  of  is  of  such  materiality 
as  to  have  required  that  a  new  trial  be  grant- 
ed by  an  order  sustaining  the  certiorari.  As 
appears  from  the  answer  of  the  magistrate: 

"A  certain  paper  was  offered  as  a  receipt  by 
the  defendant.     Said  paper  read  as  follows: 
"  'Georgia,   Carroll   Co. 

"  'Personally  appeared  before  me  V.  B.  Hes- 
terly,  who,  being  duly  s^om,  says  he  sold  D. 

C.  Crider  groceries  for  the  City  Supply  Co.,  of 
Carrollton,  Ga.     Deponent  further  swears  that 

D.  C.  Crider  paid  deponent  for  said  Supply  Co. 
This  May  6,  1913. 

"  '[Signed]    V.  B.  Hesterley. 
"  'Sworn   to  and   subscribed    before   me   this 
May  7,  1913. 

"  '[Signed]    W.  M.  Talley,  J.  P.' 
"The  court  ruled  out  above  paper,  as  it  was 
not  in   the   form   of  a   receipt,  and   had   been 
before  the  court  before  as  an  afRdavit,  and  not 
as  a  receipt." 

"A  receipt  is  an  acknowledgment  of  the 
fact  of  payment  or  other  settlement  be- 
tween debtor  and  creditor."  Dobbin  v.  Per- 
ry, 1  Rich.  (S.  C.)  32,  33.  A  receipt  U  not  a 
contract;  it  is  a  mere  admission  in  writing. 
Ryan  v.  Ward,  48  N.  Y.  204,  208,  8  Am.  Rep. 
539 ;  Sargeant  v.  National  Life  Ins.  Co.,  1£& 
Pa.  341,  41  Atl.  351.  Under  our  Code,  a  re- 
ceipt is  only  prima  facie  evidence  of  payment, 
and  is  subject  to  explanation.  Civil  Code,  { 
5795.    "In  1  Greenleaf,  Ev.  {  305,  it  la  said 
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that  receipts  may  be  either  mere  acknowl- 
edgments of  payment  or  delivery,  or  they 
may  also  contain  a  contract  to  do  something 
In  relation  to  the  thing  delivered.  In  the 
former  case,  and  so  far  as  the  receipt  goes 
only  to  acknowledge  payment  or  dellrery,  It 
ia  merely  prima  facie  evidence  of  the  fact, 
and  not  conclusive,  and  therefore  the  fact 
which  It  recites  may  be  contradicted  by  oral 
testimony.  But,  in  so  far  as  it  is  evidence 
of  a  contract  between  the  parties,  It  etands 
on  the  footing  of  all  other  contracts  in  writ- 
ing, and  cannot  be  contradicted  or  varied  by 
paroL  Thompson  v.  Williams,  30  Kan.  114, 
1  Pat  47,  48;  Cass  v.  Brown,  68  N.  H.  85, 
44  AtL  86."    7  Words  and  Phrases,  S989. 

The  paper  offered  in  the  present  case  did 
not  contain  any  semblance  of  a  contract,  and 
was  in  effect  a  mere  acknowledgment  on  the 
I>art  of  the  signer  that  the  defendant  had 
paid  him,  for  the  plaintiff,  for  the  goods  pur- 
chased by  the  defendant  The  statement 
therein  that  the  payment  was  made  for  the 
plaintiff  amounts  to  no  more  than  that  the 
signer  assumed-  to  sign  as  agent  for  the 
plaintiff;  and  the  proof  of  agency  would 
have  to  be  established  by  other  evidence  In 
the  case.  To  our  minds,  the  scope  and  effect 
of  the  paper  Is  not  different  from  what  It 
would  have  been  if  the  language  employed 
had  been: 

"May  .6,  1913.  Received  of  D.  O.  Orlder  pay- 
ment m  full  for  Kroceiies  Bold  him  by  me  for 
the  City  Supply  Company,  [Signed]  v.  B.  Hea- 
terley.  Agent  City  Supp^  Company." 

The  paper  In  question  being  merely  a  Writ- 
ten acknowledgment  of  the  receipt  of  mon- 
ey, not  containing  an  affirmative  obligation 
upon  either  party  to  It — a  mere  admlsalon  In 
writing  of  a  fact  of  payment — and  there  be- 
ing evidence  In  the  record  which  would  have 
authorized  an  inference  that  the  person 
whose  name  was  signed  to  it  was  an  agent  of 
the  plaintiff,  it  should  Iiave  been  admitted, 
to  be  considered  by  the  Jury  In  connection 
with  the  evidence  of  agency.  If  the  Jury 
found  that  Hesterley  was  an  agent  author- 
ized to  collect  for  the  City  Supply  Company, 
and  believed  the  paper  contauung  admlssiou 
to  be  genuine,  they  might  have  been  author- 
ized to  find  In  favor  of  the  defendant's  plea 
that  the  account  In  suit  had  been  fully  paid. 
In  a  case  in  which  the  controlling  issue  for 
the  determination  of  the  Jury  Is  whether  the 
account  which  is  the  basis  of  the  suit  has  or 
has  not  been  paid,  and  where  the  evidence 
upon  this  subject  ia  in  conflict,  it  is  error  to 
exclude  a  written  acknowledgment  of  pay- 
ment of  the  account  by  the  defendant  pur- 
porting to  have  been  signed  by  one  whom 
some  of  the  testimony  showed  to  have  been 
an  authorized  agent  of  the  plaintiff,  merely 
because  the  written  acknowledgment  of  pay- 
ment is  in  the  form  of  an  affidavit,  and  not- 
wltlistandlng  the  paper  might  previously  have 
been  offered  as  an  affidavit  and  rejected. 

The  paper  was  offered  as  a  receipt,  and. 


though  verification  by  OAtb  Is  not  essential 
to  the  validity  of  a  receipt.  It  does  not  neces- 
sarily invalidate  a  paper  which,  without 
such  verification,  could  properly  be  construni 
as  an  acknowledgment  of  payment,  and  thex/- 
fore  included  within  the  definition  of  a  re- 
ceipt. While  the  fact  that  a  receipt  is  sworn 
to  does  not  add  to  the  weight  of  the  acknowl- 
edgment of  payment,  verification  of  the  ad- 
mission does  not  affect  its  classification  as 
mere  prima  fade  evidence,  subject  to  be  Ta- 
rled  or  explained  by  paroL 
Judgment  reversed. 

(1«  Oa.  App.  341) 
HANDY  ▼.  STATE.     (No.  6809.) 
(Court  of  Appeals  of  Georgia.    May  17,  1015.) 

(SyUaiut  by  tk«  Court.) 

1.  InsTBccnoNS. 

The  instructions  given  the  Jury  are  not 
subject  to  exception  upon  the  ground  that  they 
did  not  set  forth  the  contentions  or  defense  (d 
the  defendant  or  because  they  were  not  ad- 
justed to  the  tacts,  and  did  not  apply  either  the 
law  to  the  facts  or  the  facts  to  the  law.  A 
written  request,  made  at  the  proper  time,  might 
have  required  fuller  instructions,  but,  in  the 
absence  of  such  request,  the  cliarpe  was  suffi- 
ciently full,  and  was  fair  and  adjusted  to  the 
Issues  and  evidence. 

2.  OailnNAi.  liAW  «=>6e8.  1153— Appeal  — 
discsktionaby  kulino  —  l^ebkission  to 
Make  Auditioxal  Statxiucnt. 

The  law  of  Georgia  does  not  entitle  a  de- 
fendant in  a  criminal  case  to  make  more  than 
one  statement  it  tiia  trial,  as  a  matter  of  right. 
Permission  to  make  an  additional  statement  is 
a  matter  addressed  to  the  discretion  of  the  trial 
Judge,  and,  unless  there  is  a  manifest  abuse  of 
this  discretionary  power,  this  court  will  not 
interfere  therewith.  There  was  no  such  abuse 
in  the  present  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
liaw.  Cent  I>ig.  jj  1684-1590,  9061-^066;  Dec 
Dig.  «s>668,  li{».] 

3.  VSBOICT  AND  DXITIAI.  OJT  NXW  TBIAI.  AP- 
FBOVKD. 

The  evidence  supiports  the  verdict  and  we 
find  no  error  in  the  judgment  refusing  a  new 
triaL 

Error  from  Superior  Court  Chathan»  Coun- 
ty;   W.  G.  Charlton,  Judge. 

John  Handy  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Shelby  Myrlck,  of  Savannah,  for  plaintiff 
In  error.  W.  0.  Hartridge,  SoL  Gen.,  of 
Savannah,  for  the  State. 

BUSSELIi,  a  J.    Judgment  tJ&rmeA. 


ae.oa.  An-  Mil 
BENTLET   v.   CITT   OP  ATLAMTA. 
(No.  .6227.) 
(Court  «f  Appeals  of  Georgia.    May  17,  IMS.) 

(Sylloiut  hv  the  Court.) 

1.   IfrTOZIOATING    LlQUOBS    4=9223  —  URI.AW- 
FULLT    KEEFINQ   AND   CABBYING — VIOLATION 

OF  Oedinance— Pboof  of  Purpose. 

In  prosecutions  for  violations  of  municipal 
ordinances,  which  prohibit  the  keeping  on  hand 
of   intoxicating   liquors   for   unlawful   sale,   or 
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which  forbid  any  person  to  carry  intoxicating 
liquors  on  his  person  or  about  the  streets  for 
the  purpose  of  sale,  the  purpose  for  which  the 
liquor  is  kept  or  carried  is  the  chief  ingredient — 
an  element  so  essential  that  a  conviction  is  not 
supported  unless  it  be  established  beyond  a  rea- 
sonable doubt  that  the  keeping,  or  the  carrying, 
as  the  case  may  be,  was  for  the  purpose  of  ille- 
gal sale.  Pen.  Code  1910,  §  1010;  Chester  v. 
City  of  Atlanta,  7  Oa.  App.  59T,  67  S.  E.  688; 
Daniel  v.  City  of  Atlanta,  7  Ga.  App.  598,  07 
S.  K.  68.3 ;  Williams  v.  State,  13  Ga.  App.  685, 
79  S.  E.  763. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liiquors,  Cent  Dig.  $§  263-274;  Dec.  Dig.  ®=s 
223.] 

2.  Intoxicatino   Liquors   ig=5>236  —  Convic- 
tion—Sufficiency  OF  EVIDESCB. 

If  the  evidence  be  construed  most  strongly 
against  the  accused,  a  bare  suspicion  of  hU 
juilt  may  be  created,  but  suspicion  is  not  evi- 
dence, and  a  conviction  based  on  suspicion  alone 
is  not  authorized  by  law.  The  judge  of  the  su- 
perior court  erred  in  overruling  the  petition 
for  certiorari. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §§  300-322;    Dec.  Dig.  «=> 
230.] 
Broyles,  X,  dissenting. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

W.  F.  Bentley  was  convicted  of  violating 
a  municipal  ordinance  of  the  City  of  Atlanta, 
and,  a  petition  for  certiorari  being  overruled, 
lie  brings  error.    Reversed. 

Munday  &  Comwell,  of  Atlanta,  for  plain- 
tiff In  error.  J.  L.  Mayson  and  W.  D.  Ellis, 
Jr.,  both  of  Atlanta,  for  defendant  In  error. 

RUSSELL,  C.  J.    Judgment  reversed. 

BROYLES.  J.,  dissents. 

CC  Ga.  Aj>p.  381) 

MATHIS  V.  STATE.     (No.  6.380.) 
<Court  of  Appeals  of  Georgia.     May  17,  1915.) 

(Svllahua  by  the  Court.) 

1.  CRrMiNAL  Law  ®=>829  —  Refusai,  of  In- 
structions Covered — Insanity. 

The  charge  of  the  court  touching  the  de- 
fense of  insanity  was,  under  the  evidence,  suffi- 
ciently clear  and  full,  and  there  was  no  error 
in  refusing  to  give  in  charge  the  lengthy  and 
somewhat  argumentative  request  preferred  by 
counsel  for  the  accused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  2011 ;   Dec.  Dig.  <8=>829.] 

2.  Criminal  Law  €=>517  —  Evidence  —  Con- 
fession. 

The  court  did  not  err  in  admitting  the  tes- 
timony setting  up  a  confession  alleged  to  have 
been  made  by  the  accu.sed,  since  it  appeared  to 
have  been  freely  and  voluntarily  made,  and  not 
to  have  been  induced  by  the  slightest  hope  of  re- 
ward or  fear  of  punishment 

[Ed.  Note. — F'or  other  cases,  see  Criminal 
Law,  Cent  Dig.  g§  1146-1156;  Dec.  Dig.  <&=» 
517.] 

3.  Cbiuinal  Law  €=5>786  —  Instructions  — 
Statement  of  Accused. 

The  court  sufficiently  instructed  the  jury 
as  to  the  legal  effect  and  value  of  the  defend- 
ant's statement  to  the  court  and  jury,  and  clear- 
ly advised  them  that  they  might  "believe  it  in 


preference  to  the  sworn  testimony,"  or  mi?bt 
"disregard  it  entirely,"  or  "take  it  in  ctmsidera- 
tion  along  with  the  testimony  in  the  case :  that 
is  a  question  left  entirely  with  the  jury,  to  say 
what  credit  to  give  the  statement." 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  1787,  1895-1901,  19(«), 
1984;    Dec.  Dig.  «=»78C.] 

4.  CbIminai.  Law  ®=>1172— Harmless  Errob 
— i nstructions. 

There  is  no  merit  in  the  exception  that  the 
court  erred  in  chargin|;  the  jury  that  they  mij;ht 
find  the  defendant  guilty,  if  they  believed  from 
the  evidence  that  he  committed  the  crime  charg- 
ed against  him  in  the  accusation  on  the  day 
therein  alleged,  "or  within  two  years  prior  to 
the  date  of  filing"  the  said  accusation,  notwith- 
standing that  the  accusation  was  filed  on  No- 
vember 16,  1914,  and  the  affidavit  upon  -which 
the  accusation  was  based  was  dated  October  17, 
1914,  and  alleged  the  commission  of  the  crime 
on  October  16,  1914,  since  all  the  proof  show- 
ed that  the  wire  fencing  alleged  to  have  been 
stolen  was  actually  taken  and  carried  away  on 
the  16th  of  October,  1914,  and  not  at  any  date 
subsequent  to  the  making  of  the  affidavit,  and 
between  the  time  when  the  affidavit  was  made 
and  the  accusation  based  thereon  was  filed  in 
the  court  No  possible  harm  could  have  re- 
sulted to  the  defendant  by  this  instruction, 
since  under  the  undisputed  facts  in  the  case  the 
error  was  harmless.  In  Shealey  v.  State,  10 
Ga.  App.  - — ,  84  S.  E.  839,  it  was  held  that  one 
may  not  be  convicted  of  a  crime  shown  by  the 
testimony  to  have  been  committed  after  the  mak- 
ing of  the  affidavit  on  which  the  accusation 
was  based.  Here  the  evidence  showed  the  com- 
mission of  the  crime  prior  to  the  date  of  the 
affidavit,  and  there  was  nothing  to  indicate  the 
possibility  that  the  crime  was  committed  after 
the  making  of  the  affidavit 

[E>d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g§  3128,  3154-3157,  3159-3163, 
3169 ;    Dec.  Dig.  <S=»1172.J 

5.  Criminal  Law  €=»10.59— Appeal— Excep- 
tion TO  Instruction — Sufficiency. 

The  exception  to  the  charge  of  the  court  on 
the  question  of  sanity,  that  "it  is  confusing  and 
hard  to  comprehend  by  a  jury  because  of  the  re- 
dundancy of  the  language,"  appears  to  us  to  be 
without  merit,  and  the  further  exception,  that 
the  charge  on  this  subject  "is  not  a  full  legal 
charge  upon  the  question  of  sanity,"  cannot  be 
considered  by  this  court,  since  the  exception 
does  not  attempt  to  indicate  wherein  the  charge 
complained  of  is  defective,  or  to  suggest  the  par- 
ticular language  or  instruction  necessary  to 
make  it  "a  full  legal  charge  upon  the  question," 
which  was  omitted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  2671 ;   Dec.  Dig.  ®=>1059.] 

6.  Criminal  Law  «=>1159— Appeal— Verdict 
—Evidence. 

The  evidence  authorized  the  verdict,  and 
since  the  jury  are  the  sole  judges  of  all  ques- 
tions of  fact,  where  there  is  evidence  to  sus- 
tain their  finding,  it  must  be  allowed  to  stand. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  3074-3083;  Dec.  Dig.  «=> 
1159.] 

Error  from  City  Court  of  Nashville;  C  A. 
Christian,  Judge. 

John  Alathis  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

Lovett  &  Story,  of  Nashville,  for  plaintiff 
in  error.  J.  U.  Gary,  Sol.,  of  Nashville,  for 
the  State. 

WADE,  J.     Judgment  affirmed. 
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REAGAN  v.  STATE.    (No.  6169.) 
(Coort  of  Appeals  of  Georgia.    May  17,  1915.) 

fSyttahut  ly  the  Oowrt.) 
Weapons  «=>9  —  "Placb  ot  Bdbimkss"  — 

iiardlosd  and  tenant. 

Premiaes  rented  by  a  lan<Uord  to  a  tenant 
are,  during  the  continuance  of  the  lease  con- 
tract, legaUy  within  the  control  and  possession 
of  the  tenant,  and  are  not  to  be  considered  the 
"place  of  business"  of  the  landlord,  so  as  to 
come  within  the  exception  named  in  the  act  of 
1010  (Acts  1010,  p.  134),  which  prohibits  a  per- 
son from  having  a  pistol  in  his  manual  posses- 
sion "outside  of  his  own  home  or  place  of  busi- 
ness." 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  |  8 ;  Dec.  Dig.  «=>0. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Place  of  Business.] 

Error  from  Superior  Ck»urt,  Miller  Cioun- 
ty;  W.  C.  Worrill,  Judge. 

Henry  Beagan  was  convicted  of  being  un- 
lawfully In  the  possession  of  a  pistol,  and 
brings  error.    Affirmed. 

W.  I.  Geer,  of  Ck)lqultt,  for  plaintiff  In  er- 
ror. B.  T.  Oastellow,  Sol.  Gen.,  of  Outhbert, 
and  B.  R.  Arnold,  of  Atlanta,  for  tbe  Stat& 

BCSSELL^  G.  J.  1.  As  aptly  put  by  coun- 
sel for  the  plaintiff  in  error,  tbe  only  point 
insisted  upon  in  tbls  case  is  tbat  it  is  not 
unlawful  for  a  landlord  to  have  in  bis  man- 
ual possession  a  pistol,  without  having  tak- 
en out  a  license  therefor,  on  tbe  land  or  in  a 
bouse  rented  to  and  occupied  by  bis  tenant. 
The  defendant  subleased  or  subrented  to  one 
Kmory  Ciolson  a  house  and  a  part  of  certain 
land  under  an  inclosure,  which  the  defendant 
had  previously  rented  or  leased  from  other 
parties.  The  tenant  was  living  in  the  house 
and  was  cultivating  the  portion  of  the  land 
rented  to  him.  The  remainder  of  the  land 
In  tbe  same  field  was  being  cnlttvated  by  tbe 
defoidant.  Hie  defendant  made  no  state- 
ment at  the  trial,  and  it  is  undisputed  in  the 
evidence  that  he  did  have  a  pistol  in  bis 
manual  possession  in  tbe  house  above  re- 
ferred to,  which  the  tenant  at  the  time  oc- 
cupied as  a  residence.  It  was  contended  that 
tills  was  not  a  violation  of  the  law,  and  tbat 
tlie  premises  above  described  were  a  part  of 
tbe  defendant's  "place  of  business." 

It  has  been  uniformly  held  in  Georgia  tbat 
during  the  continuance  of  a  lease  tbe  sole 
rlgbt  to  the  possession,  use,  and  enjoyment 
of  tbe  leased  premises  is  vested  in  the  ten- 
ant. Tbls  court  has  given  to  the  act  under 
which  tbe  defendant  was  convicted  (Acts 
1910,  p.  134)  a  very  lil)eral  construction,  but 
a  case  exactly  similar  in  facts  to  this  has 
never  before  been  before  the  court.  To  bold 
that  under  the  facts  here  presented  a  convic- 
tion could  not  be  legally  bad  would  to  our 
minds  be  giving  tbe  law  an  unreasonable 
construction.  The  cases  relied  upon  by  coun- 
sel are  totally  different  in  their  facts  from 
che  present.    In  the  case  of  Coker  v.  State, 


12  Ga.  App.  425,  76  S.  B.  103,  991,  the  de- 
fendant bad  a  pistol  on  a  farm  of  which  be 
was  "in  charge  as  an  overseer."  It  was  his 
place  of  business.  In  Miller  v.  State,  12  Ga. 
App.  479,  77  S.  E.  653,  tbe  defendant  had  a 
pistol  on  a  farm  on  which  be  was  "employed 
as  a  farm  laborer,"  bis  place  of  badness. 
In  Franklin  v.  State,  12  Qa.  App.  483,  77 
S.  E.  653,  tbe  defendant  was  on  a  farm 
where  "be  lived  and  worked,  and  which  be 
owned  in  common  with  others,"  bis  home  and 
place  of  business. 

The  leased  premises  described  in  tbe  pres- 
ent case  certainly  cannot  be  said  to  be  tbe 
defendant's  home  or  bis  place  of  business. 
He  had  bo  possession,  nor  did  be  have  a  right 
of  possession  (at  tbat  time)  to  the  premises 
occupied  by  bis  tenant;  nor  had  be  any  right 
to  the  use  abd  enjoyment  thereof  so  Ibng  as 
the  tenancy  existed.  Tbe  tenant  had  tbe 
right  of  exclusive  use  and  jrassession,  it  was 
both  his  home  and  his  place  of  business,  and 
the  defendant  bad  no  right  to  enter  to  carry 
a  pistol  there  during  the  life  of  tbe  tenancy. 
It  was  a  violation  of  tbe  law.  If  there  bad 
been  made  to  appear  that  there  was  somA 
special  contract  whereby  tbe  defendant  re 
served  tbe  right  and  privilege  of  superintend- 
ing, or  controlling,  or  overseeing  the  prem- 
ises, a  different  question  would  be  presented. 

Judgment  affirmed. 


(U  G«.  App.  380) 
NEWELL  V.  STATE.    (No.  6266.) 
(Court  of  Appeals  of  Georgia.    May  17,  19;16.) 

(aitllahu$  Iv  the  Court,) 
LABCBirr  «=>9,  55  —  SumomtoT  of  Eti- 

DENCX  —  OWNEBBHIB  OF  PBOPIBTT  —  RTOHT 
OF  POBSKSBION. 

The  evidence  did  not  anthorize  a  conviction 
of  larceny.  Ordinarily  one  cannot  be  legall] 
convicted  of  the  larceny  of  property,  the  title 
to  which  and  the  right  of  possession  were  in 
himself  at  the  time  of  the  alleged  larceny,  even 
though  he  may  have  previously  parted  with  ac- 
tual possession  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  S§  20%,  162,  164,  185,  167-169; 
Dec.'  Dig.  «=»9,  55.] 

Error  from  City  Court  of  Newnan ;  W.  A 
Post,  Judge. 

Laman  Newell  was  convicted  of  larceny, 
and  brings  error.     Reversed. 

T.  O.  Farmer,  ^r.,  of  Newnan,  for  plain- 
tiff in  error.  W.  L.  StalUngs,  of  Newnan,  for 
tbe  State. 

RUSSELL,  C.  J.  Tbe  defendant  was  hired 
by  the  prosecutor  as  a  laborer  on  bis  farm. 
Before  contracting  to  do  the  work  tbe  de- 
fendant bad  purchased  from  a  firm  'of  mer- 
chants a  suit  of  clotbes  upon  which  he  owed 
a  balance  of  $11  or  $13.  Tbe  prosecutor  paid 
tbe  balance  due  on  tbe  clothes  for  the  de- 
fendant The  defendant  worked  one  month 
at  75  cents  per  day,  was  paid  $5,  ordered  to 
bring  the  clothes  to  tbe  prosecutor,  and  yroB 
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giving  a  cursing  and  told  to  leare  the  place  at 
once.  The  clothes  were  left  by  the  prosecutor 
at  the  house  of  another  of  his  employes.  La- 
ter the  defendant  returned  and  got  his  clothes. 
Cpon  seeing  the  defendant  wearing  the 
clothes,  the  prosecutor  had  him  arrested  and 
prosecuted  for  larceny. 

The  defendant  said  that  he  got  them  with 
the  prosecutor's  consent  The  prosecutor  de- 
nied this.  It  matters  not  whether  he  got 
them  with  or  without  the  consent  of  the 
prosecutor.  The  defendant  had  bought  the 
clothes  and  had  them  in  his  possession.  The 
fact  that  the  prosecutor  paid  a  balance  due 
on  the  purchase  money  did  not  per  se  trans- 
fer to  him  any  title;  nor  did  the  fact  that 
the  defendant,  upon  being  ordered  to  do  so, 
either  willingly  or  unwillingly  left  his  clothes 
with  the  prosecutor,  pass  the  title  out  of 
himself.  It  is  not  contended  that  the  de- 
fendant sold  the  clothes  to  the  prosecutor. 
Unless  he  did  sell  them,  or  make  some  con- 
tract whereby  he  passed  the  title  or  the  right 
of  possession  out  of  himself,  he  cannot  be 
convicted  of  larceny  of  the  dlothes.  This 
case  is  very  similar  to  the  case  of  Love  ▼. 
State,  78  6a.  66,  S  S.  E.  893,  6  Am.  St  Rep. 
234.  The  court  erred  In  overruling  the  mo- 
tion for  a  new  trial. 

Judgment  reversed. 


(16  Ga.  App.  3S1) 

SNEED  V.  STATE.     (No.  6929.) 
(Court  of  Appeals  of  Georgia.    May  17,  1915.) 

(SyUabit*  by  the  Court.) 

1.  Indictment  and  Information  ^=959  — 
Larceny  ®=328  —  SurFiciENCT  —  Cattle 
Stealing. 

The  Code  section  which  denominates  cattle- 
KtealinK  as  "simple  larceny,"  and  directs  that 
it  shall  "be  so  charged  in  the  indictment"  (Pen. 
Code  1910,  i  156),  is  complied  with  by  an  in- 
dictment for  cattle  stealing  which  charges  the 
offense  of  simple  larceny  in  the  terms  and  lan- 
piage  of  the  Code,  though  in  that  part  of  the 
indictment  which  precedes  the  allegations  thus 
describing  the  offense  it  is  entitled  simply  as 
"larceny"  (Pen.  Code  1910,  {  954).  "The  true 
character  of  a  criminal  accusation  is  not  fixed 
by  the  denomination  given  it  by  the  pleader,  but 
by  its  allegations."  McKissick  v.  State,  11  Ga. 
App.  721,  76  S.  B.  71 ;  Camp  v.  State,  3  Ga. 
419;  O'Halloran  v.  State,  31  Ga.  206,  208; 
Disharoon  v.  State,  95  Ga.  351  (1),  356,  22  S. 
E.  698.  The  designation  "larceny,"  construed 
with  the  gabsequent  allegations  in  the  indict- 
ment which  are  amply  descriptive  of  the  of- 
fense of  simple  larceny,  means  simple  larceny, 
and  cannot  be  understood  as  denominating  any 
other  offense.  In  view  of  the  variance  in  the 
Code  definitions  of  different  species  of  larceny, 
descriptive  averments  which  are  sufficient  to  ac- 
curately define  any  particular  species  of  larceny, 
necessarily  differentiate  it  from  any  other  spe- 
cies of  that  offense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  InformaUon,  Cent  Dig.  18  180,  181 ;  Dec. 
Dig.  (8=>59;  Larceny,  Cent  Dig.  {§  58,  59,  62, 
99.  101:  Dec.  Dig.  •d=>^.] 

2.  Criminal  Law  ®=>534,  63&-CONraasiON— 
Cobbobokation— Pboop. 

Proof  of  the  corpus  delicti  may  afford  snffi- 
rietft  corroboration  of  a  plenary  confession  to 


warrant  a  conviction  for  crime.  However,  a 
confession  alleged  to  have  been  made  by  the 
accused  that  he  took  the  cow  which  was  alleged 
to  have  been  stolen  and  sold  her  to  a  named 
person  is  not  corroborated  by  proof  tliat  the 
cow  was  found  in  the  possession  of  another  and 
entirely  different  person  from  him  to  whom  the' 
accused  confessed  he  had  sold  it  nor  by  un- 
contradicted testimony  of  the  person  in  posses- 
sion of  the  cow  that  he  did  not  buy  her  from 
the  person  to  whom  the  defendant  confessed  he 
sold  and  delivered  the  cow,  and  that  he  himself 
raised  the  cow;  nor  is  the  confession  corrobo- 
rated by  the  positive  and  unconditional  testi- 
mony of  the  person  who,  according  to  the  al- 
leged confession,  bought  the  cow  from  the  ac- 
cused, to  the  effect  that  be  never  bought  the 
cow  or  ever  at  any  time  had  it  in  his  posses- 
sion ;  nor  was  the  proof  as  to  the  tracks  of  the 
defendant  sufficient  to  corroborate  the  confes- 
sion. It  was  not  shown  that  the  tracks  led  in 
the  direction  of  the  home  or  pasture  of  the 
person  to  whom,  according  to  the  alleged  con- 
fession, the  cow  was  sold.  The  tracks  were 
found  several  miles  from  the  place  where  the 
cow  was  discovered,  and  the  proof  of  the  tracks 
is  of  itself  too  inconclusive  to  afford  corrobora- 
tion. It  follows  that  the  conviction  of  the  ac- 
cused, which  necessarily  depends  solely  upon 
the  confession,  is  therefore  contrary  to  law. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  »  1202-1205,  1222-1226;  Dec 
Dig.  «=»534.  535.] 

Error  from  Superior  Court,  Upson  Conn- 
ty ;   R.  T.  Daniel,  Jndge. 

Nora  Sneed  was  convicted  of  larceny,  and 
brings  error.    Reversed. 

J.  T.  Allen,  of  Thomaston,  for  plaintiff  In 
error.  E.  M.  Owen,  Sol.  Gen.,  of  Zebulon, 
and  W.  Y.  Allen,  of  Thomaston,  for  the  State. 

RUSSELL,  C.  J.    Judgment  reversed. 

BROYLES,  J.,  not  presiding. 


(1$  Oa.  App.  382) 
COLLIER  V.  BLAKE.     (No.  6784.) 
(Ourt  of  Appeals  of  Georgia.    May  17,  191&l> 

(Sj/Uaius  iy  the  Vourt.) 

1.  Chattel  Mobtoaoes  €=9283  —  Fobecxo- 
BTJBE—ExEcxJTioN— "Final  Pbocess." 

Unless  an  execution  issued  upon  the  fore- 
closure of  a  chattel  mortgage  be  arrested  by  a 
counter  affidavit,  it  is  final  process.  Ford  v. 
Fargason,  120  Ga.  606,  48  S.  E.  180 ;  Bank  of 
Forsyth  v.  Gammage,  109  Ga.  222  34  S.  E. 
307,  and  cases  cited.  No  counter  amdavit  filed 
in  this  case. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  K  569,  572;    Dec  Dig.  «=> 

For  other  definitions,  see  Words  and  Phrases, 
Final  Process.] 

2.  Chattel  Mobtoaoes   €=9284  —  Claim  — 
Right  to  Amend. 

When  an  execution  is  levied  upon  mortgag- 
ed property,  and  a  claim  is  interposed  thereto, 
the  claimant  cannot,  upon  the  trial  of  the  claim, 
amend  the  same  by  alleging  that  the  mortgagor 
is  not  indebted  to  the  mortgagee,  nor  will  he  be 
allowed  to  introduce  testimony  tending  to  show 
it.  Ford  V.  Fargason,  supra;  Wash  v.  Bank, 
99  Ga.  592,  27  S.  E.  167.  Consequently  the 
court  did  not  err  in  overruling  the  amendment 
offered. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {  573;    Dec.  Dig.  «=9284.] 


4s»lte  other  casM  sae  isme  toplo  and  KEST-NUMBER  in  all  Kay-Nombarad  DtgeaU  and  ludezaa 


Digitized  by  V^OOQIC 


Ga.) 


HABRIS  T.  QAY 


8S6 


a.   DOCTBIIfB  OF  SUBSOOATXOIT. 

Under  the  facts  in  this  case  the  doctrine  Of 
^abrogation  ia  not  applicable. 

4.  EVIDENCK     9s>271 — FoBECI.08DaE— EXKCTJ- 

TiON  —  Tbiai.  or  Claim  —  Declarations  ur 

MOBTOAGOB. 

The  declarations  of  the  mortKagor  that  he 
has  paid  the  mortgagee  are  inadmissible  as  evi- 
dence on  the  trial  of  a  claim  for  the  mortgaged 
pi-operty.    Shaw  v.  McDonald,  21  Ga.  395  (3). 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §|  1068-1079,  1081-1104 ;  Dec.  Dig. 
<g=>271.] 

5.  ExKcuTioN  «=3l96— CI.AIM  Casb— Dismiss- 
al or  Levy— Tendkb  of  Issue. 

The  rule  of  court,  requiring  the  plaintiff 
in  a  claim  case  to  tender  an  issue  within  five 
minutes  after  the  case  is  called  was  repealed  by 
tlie  jndees  of  the  superior  courts  in  convention 
ussemMed.  December  19,  1911.  Accordingly 
there  ia  no  merit  In  the  complaint  that  the  court 
«rred  In  overruling  tiie  claimant's  motion  to  dis- 
.  ..^,  11.  e  levy  occause  no  issue  had  been  tender- 
ed within  five  minute*  after  the  call  of  the 
case. 

[EM.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  {  575;   Dec  Dig.  <6=195.] 

6.  Irbelevant  Uvidbnck. 

The  court  did  not  err  in  excluding  the  tes- 
timony offered  by  the  plaintiff,  set  out  in  the 
sixth  ground  of  the  amended  motion  for  a  new 
trial.  This  evidence  was  clearly  irrelevant  and 
immaterial. 

7.  DiBEcnoN  OF  Verdict. 

The  evidence  demanded  a  finding  that  the 
property  was  subject  to  the  levy,  and  the  court 
did  not  err  in  so  directing  the  verdict,  or  in 
overruling  the  motion  for  a  new  triaL 

Error  from  City  Court  of  Zebulon;  B.  F. 
Dnpree,  Judge. 

Action  between  J.  0.  Collier  and  A.  S. 
Blake.  From  the  Judgment,  Collier  brings 
error.    Affirmed. 

E.  C.  Armistead,  of  Barnesvllle,  for  plain- 
titr  In  error.  Wm.  H.  Beck,  of  Griffin,  for 
defendant  in  error. 

BROYIiES,  J.    Judgment  affirmed. 


<u  Oa.  App.  SS2) 

ATKINSON  et  al.  y.  YARBOROUGH. 

(No.  5946.) 

(Court  of  Appeals  of  Georgia.    May  17,  1915.) 

(SytlahuM  bu  the  Court.) 
Apfkai.  and  Bbbob  ®=>1(X)1— Vebdict— Bti- 

PENCE. 

When  this  case  was  formerly  before  this 
court  upon  the  question  of  the  correctness  of  a 
judgment  overruling  a  general  demurrer  to  the 
plaintiCrs  petition  (13  Ga.  App.  781.  80  S.  £. 
liQ),  the  court  said:  "The  question  or  compara- 
tive negligence  raised  by  the  pleadings  presents 
issues  of  fact  which  can  properly  be  determined 
only  by  a  jury."  The  plaintiff  offered  testimony 
to  sustain  all  the  material  allegations  of  her  pe- 
tition, and,  the  jury  having  returned  a  verdict 
in  her  favor,  this  court  cannot  interfere  there- 
with. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  3922,  3928-3934;  Dec. 
Dig.  «=>1001.] 

Error  from  City  Court  of  Fitzgerald;   D. 
E.  Griffin.  Judge. 
Action  between  H.  M.  Atkinson  and  others, 


receivers,  and  Caroline  Tarborough.  From 
the  Judgment,  the  parties  first  mentioned 
bring  error.    Affirmed. 

Boiling  Wliltfleid,  of  Brunswick,  and  tA- 
kins.  Wall  &  Eoplln,  of  Fitzgerald,  for  plain- 
tiflfs  in  error.  Haygood  &  Cutts,  McDonald 
&  Grantham,  and  U.  J.  Bennett,  all  of  Fitz- 
gerald, for  defendant  in  error. 

RUSSELL,  C.  J.    Judgment  affirmed. 

*^^°°'         as  Oa.  App.  8«) 
PERUVIAN  GUANO  CORPORATION  v.  Mc- 

GHBE  COTTON  CO.    (No.  5877.) 
(Ck>urt  of  Appeals  of  Georgia.    May  17,  1916.) 

(ByUaiut  hy  the  Court.) 

Tbiai.  «=»130—Non8dit— Evidence. 

Under  the  pleadings  and  the  evidence  la 
this  case,  a  verdict  for  the  full  amount  sued  for 
was  strongly  authorized  (if  not  demanded),  and 
the  court  erred  in  granting  a  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  332.  333,  338^341,  305 ;   Dec.  Dig.  <8=> 

Error  from  City  Court  of  Floyd;  J.  H. 
Reece,  Judge. 

Action  by  the  Peruvian  Guano  Corporation 
against  the  McGhee  Cotton  Company.  Judg- 
ment of  nonsuit,  and  plaintiff  brings  error. 
Reversed. 

Lipscomb  &  Willlngham  and  Nathan  Har- 
ris, all  of  Rome,  for  plaintiff  in  error.  M.  B. 
Enbanks,  of  Rome,  for  defendant  in  error. 

BROZLES,  J.    Judgment  reversed. 


at  Oa.  App.  S42) 

HARRIS  V.  GAT.    (No.  6811.) 
(C!ourt  of  Appeals  of  Georgia.     May  17,  1915.) 

(Syllahut  iy  the  Court.) 

1.  Tbial  *=s>203—lNSTBticTioNS— Contention 
OF  Pabties— Revebsal. 

The  contentions  of  t>oth  parties  to  a  suit 
should,  in  the  court's  charge,  be  presented  with 
equal  fullness.  Seaboard  Air  Line  Ry.  v.  Slices, 
4  Ga.  App.  7(6),  12,  60  S.  E.  868.  Where  A. 
buys  a  horse  from  B.,  and  gives  his  promissory 
notes  for  the  purchase  money,  and  afterwards 
complains  to  B.  that  the  horse  is  unsound,  and 
B.  gives  a  credit  of  $50  to  A.,  and  upon  the 
trial  the  contention  of  B.  is  that  this  amount 
was  to  be  credited  on  A.'s  notes,  as  completely 
covering  the  defects  of  the  horse,  and  the  con- 
tention of  A.  is  that  the  amount  was  not  to  be 
credited  on  his  notes  as  entirely  covering  the  de- 
fects of  the  horse,  but  that  it  was  given  only  for 
the  loss  of  the  services  of  the  horse  up  to  the 
time  the  credit  was  given,  this  contention  of  A, 
as  well  as  the  contention  of  B.,  should  be  charg- 
ed by  the  court.  In  this  case  the  court  failM 
to  state  the  contention  of  the  defendant  to  the  ju- 
ry as  outlined  above,  and  the  case  must  there- 
fore be  reversed. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §{  477^79;   Dec.  Dig.  «=»203.] 

2.  ASSIGNMENTS  OF  EbbOR. 

The  other  assignments  of  error  are  without 
merit 

Error  from  City  Court  of  Ft  Gaines;  B. 
M.  Tnmlpseed,  Judge. 
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Action  IXtween  7.  A.  Hanls  and  J.  M.  Oay. 
From  the  judgment,  Harris  brings  error.  Be- 
Tersed. 

Bambo  &  Wright,  of  Blakely,  for  plaintiff 
in  error.  P.  C.  King,  of  Ft.  Gaines,  and 
Smith  ft  Miller,  of  Edison,  for  defendant  in 
error. 

BBOTLES,  J.    Judgment  reversed. 

(16  Oa.  App.  S45) 

JONES  T.  BLACKWELDEB.     (No.  6870.) 
(Court  of  Appeals  of  Geoisia.    May  17,  ldl6.) 

(SvUalvi  iv  the  Court.) 

ItDOTATION    OF  ACTIONS  ®=>21  — LANDLOBD'B 

Lien — ENroBCEHjENT— Distbksb  Wabbant. 
The  provision  embodied  in  subsection  2,  { 
3366.  CivU  Code  1910,  that  the  liens  on  per- 
sonal property  therein  referred  to  "must  be 
prosecuted  within  one  year  after  the  debt  be- 
comes due,"  does  not  apply  to  the  prosecution 
and  enforcement  by  distress  warrant  of  a  spe- 
cial or  general  claim  or  demand  by  a  landlord 
for  rent  Only  the  genera]  statutes  of  limita- 
tion apply  as  to  the  enforcement  of  such  de- 
mands. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §{  90-99;  Dec.  Dig.  *=» 
21.] 

Error  from  CJity  Court  of  Floyd  County; 
J.  H.  Beece,  Judge. 

Action  by  C.  W.  Jones  against  D.  F.  Black- 
welder.  Judgment  for  defendant,  and  plaln- 
tlft  brings  error.    Beversed.  • 

See,  also,  85  S.  E.  122. 

Maddox  &  Doyal,  of  Borne,  tor  plaintiff  in 
«rror.  M.  B.  Eubanks,  of  Borne,  for  defend- 
ant In  error.    • 

WADB,  J.  On  January  17,  1918,  (X  W. 
Jones  made  an  affidavit  before  a  Justice  of 
the  peace  that  D.  F.  Blackwelder  was  Justly 
Indebted  to  him  In  the  sum  $201.84— 
"for  rent  of  what  was  formerly  known  as  the 
Van  Dyke  farm,  now  owned  by  C.  W.  Jones 
and  being  in  the  Vans  Valley  district  of  Floyd 
county,  6a.,  for  the  year  1911." 

Upon  this  affidavit  a  distress  warrant  was 
Issued  on  the  same  day  against  the  defend- 
ant's property,  "both  real  and  personal," 
which  was  levied  on  January  25,  1913,  uimn 
650  bales  of  hay,  more  or  less,  as  the  property 
of  the  defendant.  Counter  affidavit  and  bond 
were  filed  by  the  defendant,  and  the  case  was 
returned  to  the  city  court  of  Floyd  county, 
and  at  the  June  term,  1914,  npon  motion  by 
counsel  for  the  defendant,  the  presiding  Judge 
dismissed  the  distress  warrant — 
'on  the  ground  that  the  same  was  an  effort  to 
foreclose  a  lien  on  personal  property ;  that  all 
such  liens  were  required  to  be  prosecuted  with- 
in one  year  after  the  debt  became  due,  that 
said  distress  warrant  shows  that  the  same  is 
for  rent  for  the  year  1911,  while  the  same  was 
issued  on  January  17,  1913,  more  than  one 
year  after  the  debt  becaime  due." 

To  this  ruling  and  order  dismissing  the 
distress  warrant,  the  plaintiff  in  error  ex- 
cepted. 


Section  8340  of  tbe  OlyU  C!ode  provides 
that: 

"Landlords  shall  have  a  special  lien  for  rent 
on  crops  made  on  land  rented  from  them,  sO' 
perior  to  all  other  liens  except  liens  for  taxes, 
to  which  they  shall  be  inferior,  and  shall  also 
have  a  general  lien  on  the  property  of  the  debt- 
or, liable  to  levy  and  sale,  and  such  general  lien 
shall  date  from  the  time  of  the  levy  of  •  dis- 
tress warrant  to  enforce  the  same." 

Section  3342  provides  that: 

"Landlord's  special  liens  for  rent  shall  be  en- 
forced by  distress  warrant  in  the  same  manner 
as  the  general  liens  for  rent  are  enforced,  and 
no  furtner  allegations  in  tbe  affidavit  to  pro- 
cure a  distress  warrant  to  enforce  a  special 
lien  for  rent  shall  be  necessary  than  is  neces- 
sary to  enforce  tbe  landlord's  general  lien  for 
rent" 

So,  under  our  statntes,  a  special  lien  exists 
for  rent  on  the  crops  made  on  the  rented 
land,  and  a  general  lien  on  any  property  of 
the  debtor  liable  to  levy  and  sale,  and  both 
liens  "shall  be  enforced  by  distress  warrant" 
It  has  been  repeatedly  ruled,  In  effect,  as  in 
Almand  v.  Scott  &  Co.,  83  Ga.  402  (1),  11  S.  E. 
653,  that: 

"Bent  whether  resting  on  general  or  special 
lien,  may  be  collected  by  distress  warrant  Code, 
8  ld77  (Civil  Code  1910,  {  3342).  And  what- 
ever the  process  may  be  called,  wlien  it  is  sndi 
warrant  in  substance,  it  is  such  in  fact  and 
law." 

Section  6390  of  the  Civil  Code  declares 
that  "any  person  who  may  have  rent  due" 
may  obtain  a  distress  warrant  for  the  sum 
claimed  to  be  due,  which  may  be  levied  "on 
any  property"  belonging  to  the  dd>tor, 
"whether  found  on  Uie  premises  or  else- 
where." The  Code,  i  3348,  also  provldea  for 
a  lien  in  behalf  of  landlords  furnishing  sup- 
plies, etc.,  to  make  crops,  and  explicitly  de- 
clares that  such  a  lien  shall  only  attach  as 
liens  to  the  crops  of  the  year  in  which  tbe 
advances  are  made.  Section  3366  dedares 
bow  "liens  on  personal  property,  not  mort- 
gages, when  not  otherwise  provided,  shall 
be  foreclosed,"  and  among  the  requisites  of 
foreclosure  named  are  the  following:  (1) 
There  must  be  a  demand  and  a  refusal  to 
pay,  and  such  demand  and  refusal  must  be 
averred,  except  under  certain  conditions 
mentioned.  (2)  The  lien  must  be  prosecuted 
within  one  year  after  the  debt  becomes  due. 
(4)  An  execution  shall  issue  instanter  against 
the  person  owing  the  debt,  "and  also  against 
the  property  on  which  the  lien  is  claimed, 
or  which  is  subject  to  said  lien." 

It  has  beoi  distinctly  held  by  the  Supreme 
Court  that  a  landlord's  lien  for  supplies  must 
be  foreclosed  under  section  3366,  and  cannot 
be  foreclosed  by  a  distress  warrant  Macken- 
zie V.  Flannery  &  Ck>.,  00  Ga.  590  (3),  10  S.  EL 
710;  Ware  v.  Blalock,  72  Ga.  804-808.  In 
fact  section  1978  of  the  Code  of  1882,  sec- 
tion 2800  of  the  Civil  Code  of  1895,  and 
section  3348  of  the  avil  0>de  of  1910,  all 
explicitly  declare  that  the  liens  arising  In 
favor  of  landlords  for  supplies  furnished  to 
I  make  crops  shall  be  foreclosed  In  the  man- 
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ner  provided  by  section  1091.  of  the  Code  of 
1882.  section  2816  of  the  ClrU  Code  of  1895, 
or  section  3366  of  the  Code  of  1910.  But  no- 
where Is  there  any  explicit  provision  In  our 
statutes,  nor  has  there  been  any  nillng  to 
that  effect  by  the  Supreme  Court  or  this 
court,  that  a  distress  warrant  issuing  In  be- 
half of  the  landlord  for  rent,  whether  Issued 
to  enforce  the  landlord's  special  or  general 
lien  therefor,  most  b&  foreclosed  In  accord- 
ance with  the  provisions  of  section  3866.  To 
the  contrary,  it  has  been  distinctly  held  In 
Berry  v.  Powell,  77  Ga.  79(1),  and  In  Col- 
cloogb  &  Co.  T.  Bfethls,  79  Ga.  394,  4  S.  B. 
762,  that  liens  for  rent  shall  be  enforced  by 
distress  warrant,  and  not  under  the  section 
now  embodied  In  the  Civil  Code  of  1910,  as 
section  3366,  as  provided  for  other  liens.  In 
Berry  t.  Powell,  sopra,  the  Supreme  Court 
said: 

"The  affidavit  in  this  case  is  fall,  and  eon- 
tains  all  the  allef^ationB  necesaaiy  to  aatliorize 
a  distress  warrant  for  rent,  and  also  to  show 
that  the  landlords  had  a  special  lien  on  the 
crops  made  on  tbe  land  rented  by  them  to  the 
tenantsi  and  a  seneral  lien  on  the  property  of 
the  debtors;  and  anch  lien  may  be  enforced  by 
distress  warrant  for  rent  under  section  1977  of 
the  Code,  and  not  ander  -  section  1991,  as  pro- 
vided for  other  liens,  (a)  8emble  that,  when 
the  affidavit  of  the  landlord  Is  sufficiently  full, 
his  general  and  special  lien  may  t>e  enforced  by 
distress  warrant  for  rent  under  section  1977  of 
the  Code." 

Section  1901,  referred  to  tbdr^n.  Is  see- 
tlon  3366  of  the  CivU  Code  of  1910.  "The 
special  liens  of  landlords  on  the  crops  made 
on  land  rented  from  them  are  to  be  enforced 
by  distress  warrants,  and  not  in  the  manner 
provided  in  section  1991  of  the  Civil  Code 
for  the  enforcement  of  liens  on  i>ersonalty." 
Coldous^  &  Co.  V.  Mathls,  supra.  It  might 
be  concluded,  from  the  holdings  of  the  Su- 
preme Court  last  referred  to,  that  the  provi- 
sions of  section  8366,  declaring  how  liens  on 
personal  property,  not  mortgages,  when  not 
otherwise  provided,  ihatt  1>e  foreoloseel,  and 
what  reqnlsites  must  exist  before  such  liens 
may  be  enforced  legally,  were  not  intended  to 
apply  to  distress  warrants.  To  further  con- 
firm this  view,  It  is  only  necessary  to  advert 
to  several  essentials  to  the  enforcement  of 
tbe  liens  referred  to  and  covered  by  section 
3366,  which  are  not  requisite  to  the  proper 
enforcement  of  a  landlord's  special  or  gen- 
eral lien  for  rent  by  distress  warrant  To 
enforce  a  lien  on  personalty  under  section 
3366,  it  Is  necessary  to  malie  a  demand,  and 
sncb  a  demand  and  a  refusal  must  be  aver- 
red. "The  affidavit  to  obtain  a  distress  war- 
rant for  rent,  whether  on  a  general  or  spe- 
cial lien,  need  not  allege  demand.  Colclough 
V.  Mathis,  supra.  Demand  unnecessary  now 
by  express  statute.  Acts  of  1887,  p.  34."  Al- 
mand  v.  Scott  &  Co.,  83  Ga.  402,  11  S.  E.  653, 
"When  rent  Is  due  and  unpaid,  the  landlord 
Is  entitled  to  a  distress  warrant  against  the 
tenant  without  having  previously  made  a  de- 
mand upon  the  latter  for  tbe  payment  of  the 
rent."  Henley  T.  Brockman,  124  Oa.  1069  (3), 
63  S.  B.  672. 


Paragraph  4  of  section  3366  provides  also 
that  where  the  proper  affidavit  has  been  filed 
with  the  clerk  of  the  superior  court,  it  shall 
be  the  duty  of  such  clerk  to  issue  an  execu- 
tion instanter  against  the  person  owing  the 
tiebt,  and  also  "against  the  proi)erty  on 
which  tbe  lien  is  claimed  or  which  is  subject 
to  said  lien,"  which  execution  shall  be  levied 
"on  such' property  subject  to  said  lien,"  etc. 

A  distress  warrant,  even  for  tbe  enforce- 
ment of  the  landlord's  special  lien,  need  not 
describe  tbe  precise  nature  of  the  crops 
against  which  the  landlord  seeks  to  enforce 
the  same;  and  where  it  is  sought  to  foreclose 
only  a  general  lien  for  rent,  it  Is  not  essen- 
tial that  the  affidavit  or  the  execution  should 
describe  or  identify  in  any  way  the  property 
of  the  defendant  to  be  levied  upon,  but  the. 
execution  proceeds  against  "any  property  be- 
longing to  said  debtor,"  and  tbe  landlord  has 
a  general  lien  against  all  property  of  every 
kind  and  character  belonging  to  the  tenant. 

These  specific  differences  to  which  we  have 
called  attention,  when  taken  in  connection 
with  the  positive  mllngs  of  tbe  Supreme 
Court  that  landlord's  liens  for  rent,  whether 
special  or  general,  are  not  to  be  foreclosed 
under  the  provisions  of  section  88t>6,  applying 
to  the  foreclosure  of  liens  on  personalty  as 
therein  provided,  make  it  clear  to  our  minds 
that  the  llmitaaon  provided  in  secUon  3366 
that  the  liens  on  personalty  therein  referred 
to  must  be  prosecuted  wltliln  one  year  after 
tbe  debt  becomes  due  does  not  relate  to  or 
include  distress  warrants,  and  does  not  there- 
fore limit  the  time  within  which  a  landlord 
may  foreclose  tils,  lien  for  rent  against  a 
tenant  While  it  is  true  tliat  statutes  creat- 
ing liens  in  derogation  of  the  common  law 
must  usually  be  construed  with  strictness,  it 
is  also  true  that  statutes  of  limitation,  pre- 
scribing a  time  within  which  a  right  must 
be  exercised  or  a  privilege  enjoyed,  may  not 
generally  be  extended  to  include  more  than 
is  warranted  by  their  precise  terms. 

Kot  only  does  section  6390  of  the  ClvU  Code 
of  1910  provide  that  "any  person  who  may 
have  rent  due"  may  have  a  distress  warrant 
issued  in  his  behalf  against  bis  tenant,  but 
in  many  decisions  of  the  Supreme  Canit  and 
of  this  court  It  has  been  apparently  recog- 
nized that  this  right  exists  in  behalf  of  any 
person  having  rent  due.  See  Scruggs  v.  Gib- 
son, 40  Ga.  511-519,  620 ;  Davis  v.  De  Vaughn, 
7  Ga.  App.  324,  325,  66  S.  B.  956,  and  many 
other  decisions. 

The  precise  point  whether  one  must  prose- 
cute his  Hen  for  rent  by  Issuing  a  distress 
warrant  therefor  within  one  year  after  tbe 
debt  becomes  due  does  not  appear  to  have 
been  passed  upon  by  the  Supreme  Court  or 
by  this  court  so  far  as  our  diligence  has 
been  able  to  discover.  In  the  case  of  Mc- 
Cray  v.  Samuel,  66  Ga.  740,  dted  by  counsel 
In  this  case,  It  was  held  that  the  court  be- 
low errud  in  dismissing  two  distress  war- 
rants Issued  at  the  same  time  for  consecutive 
years,  which.  It  appears  from  the  record,  were 
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each  Issued  more  than  a  year  after  the  rent 
had  become  due.    The  court  held  that: 

"Where  a  landlord  has  two  demands  for  rent, 
due  for  consecutive  years,  the  amounts  being 
liquidated,  he  is  not  compelled  to  unite  the  de- 
mauds  in  one  distress  warrant,  although  he  has 
the  option  to  do  so." 

While  the  holding  of  the  Supreme  Court 
that  these  warrants  should  not  have  been  dls- 
misijed  la&y  seem  infereotially  to  recognize 
the  right  to  Issue  a  distress  warrant  more 
than  a  year  after  the  rent  became  due,  It 
does  not  appear  from  the  record  that  any 
question  as  to  that  right  was  spedflcally 
raised  in  that  caae. 

We  hold  that  a  landlord  may  foreclose  a 
lien  tor  rent  at  any  time  within  the  period 
fixed  by  the  general  statutes  of  limitation, 
without  regard  to  the  special  proTislon  in 
section  3366  that  the  liens  therein  referred 
to  must  be  prosecuted  within  one  year  from 
the  time  when  the  debt  becomes  due.  The 
trial  Judge,  therefore,  erred  in  sustaining  the 
motion  to  dismiss  the  distress  warrant  in 
this  case. 

Judgment  reversed. 


(t<  Oa.  App.  SS6) 

LONG  ▼.  CLARK.     (No.  6033.) 
(Court  of  Appeals  of  Georgia.     May  17,  1015.) 

(Byllalut  by  the  Court.) 

1.  Landiabd  and  Tbnant  «=>246,  265,  269, 
27(^DisTBEsa  Wakbant— Right  to  Rehe- 
DT— Crops— SuBTEKAin>—"PiwAi,  Pbocebs." 
A  distress  warrant  ia  final  process,  unless 
arrested  by  the  interposition  of  a  counter  affida- 
vit (Withers  v.  Hopkins  Place  Savings  Bank, 
104  Ga.  8»-100,  30  S.  E.  766),  and  "a  crop  pro- 
duced on  any  part  of  the  rented  premises  is  lia- 
ble for  the  whole  rent  of  the  entire  premises, 
and  whether  produced  by  the  tenant  or  his  sub- 
tenant, unless  the  landlord  assented  to  the  sub- 
letting or  ratified  it  whilst  owner  of  the  rent 
contract,  or  the  transferee  of  the  contract  did  so 
after  acquiring  his  title."  Andrew  v.  Stewart 
Bros.,  81  Ga.  63  (3),  7  S.  E.  169. 

(a)  Nothing  can  be  recovered  in  a  distress 
warrant  proceeding  unless  the  relation  of  land- 
lord and  tenant  exist  (Bonds  v.  Brown,  133  Ga. 
451,  66  S.  E.  156),  though  "a  landloid,  in  the 
absence  of  any  contract  to  the  contrary,  may 
adopt  a  tenant  of  his  tenant  as  his  own,  and 
distrain  the  crop  of  the  subtenant  to  enforce 
the  collection  of  rent  primarily  due  him  by  his 
tenant."  Nash  v.  Orr,  9  Ga.  App.  33  (1),  70  S. 
B.   194. 

(b)  Where  the  owner  of  land  rented  it  to  one 
who  afterwards  moved  away  from  the  premises, 
and  another  person  took  possession  of  the  land 
and  raised  a  crop  on  it,  and  the  landowner  sued 
out  a  distress  warrant  against  the  former  ten- 
ant, which  was  levied  on  the  crop  as  the  prop- 
erty of  the  defendant,  and  a  claim  to  the  proper- 
ty was  interposed  by  the  person  in  possession, 
the  fact  that  no  counter  affidavit  was  filed  by  the 
defendant  was  not  such  an '  estoppel  as  would 
render  Urn  incompetent  to  testify,  as  a  witness 
for  the  claimant,  that  he  himself  did  not  rent 
the  premises  from  the  plaintiff  for  the  year  in 
which  the  crop  in  question  was  raised,  did  not 
make  any  crop  thereon  or  exercise  any  rights  as 
a  tenant  during  the  year,  and  did  not  sublet  or 
subrent  the  place  to  the  claimant  or  to  any  one 
else  for  that  year. 

(c)  There  being  evidence  from  which  the  Jury 


was  authorized  to  infer  that  there  were  no  con- 
tractual relations  between  the  perswi  who  was 
in  possession  of  the  premises  and  who  raised 
the  crop  thereon  and  the  alleged  tenant,  a  ver- 
dict sustaining  a  claim  to  the  crops  levied  upon 
under  and  by  virtue  of  a  distress  warrant 
against  the  alleged  tenant  was  not  contrary  to 
law ;  for  if  the  crop  levied  upon  was  not  raised 
by  the  defendant  named  in  the  distress  warrant, 
or  by  any  person  or  persons  renting  from  or 
holding  under  him,  or  acting  under  and  by  vir- 
tue of  his  authority,  such  crops  could  not  be 
subjected  to  a  distress  warrant  against  liim. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  <{  991-1002,  1062-1074, 
1083-1123,  1125,  1126,  1128-1139.  1146,  1148; 
Dec.  Dig.  <g=s246,  265,  269,  270. 

For  other  definitions,  see  Words  and  Phrases, 
£1nal  Process.] 

2.  Vebdict  and  Dkriai.  or  Nxw  Tual  Ap- 

PBOVKO. 

The  several  assignments  of  error  on  the  ad- 
mission of  testimony  and  on  the  charge  of  the 
court  do  not  require  the  grant  of  a  new  trial 
The  jury  passed  upon  the  substantial  issues  of 
fact,  and  no  sufficient  reason  appears  why  their 
findmg  should  be  set  aside. 

Error  from  City  Court  of  Sparta:  B.  W. 
Moore,  Judge. 

Action  between  A.  S.  Long  and  B.  J.  Clark. 
From  the  Judgment,  Long  brings  error.  Af- 
firmed. 

T.  L.  Reese,  of  Sparta,  and  M.  L.  Felts,  of 
Warrenton,  for  plaintiff  in  error.  L.  D.  Mc- 
Gregor, of  Warrenton,  tmd  T.  M.  Hunt  and 
Lewis  &  Culver,  all  of  Sparta,  for  defendant 
in  error. 

WADB,Jv    Judgment  affirmed. 


PASCHAL.  V.  STATE. 
(Court  of  Appeals  of  Georgia. 


(16  Qa.  App.  370) 
(No.  6184.) 
May  17,  1918.) 


(8i/Uabut  by  the  Court.) 

1.  Master  and  Servant  «s»67— Labob  Con- 
TRAOT  Aci^— Prosecution— Defense. 

The  fact  that  one  is  already  under  con- 
tract to  perform  services  for  another  will  not 
negative  the  presumption  of  fraudulent  intent 
on  his  part  in  case  he  obtains  advances  from  a 
third  person  upon  a  promise  to  perform  services 
for  the  latter  for  a  period  of  time  wholly  or 
partly  concurrent  with  that  embraced  in  the 
nrst  contract,  and  not  afford  such  an  excuse, 
within  the  contemplation  of  section  716.  Pen. 
Code  1910,  as  will  relieve  him  from  perform- 
ing the  later  contract. 

[Ed.  Note.— B'or  other  cases,  see  Master  and 
Servant,  Cent.  tig.  }  76;   Dec.  Dig.  ®=»67.] 

2.  Master  and  Servant  €=967— Labor  Cok- 
TBACT  Act— Retubn  of  Monet— Tender. 

The  provision  of  section  716,  Pen.  Code 
1910,  as  to  a  return  of  the  money  advanced  by 
the  hirer,  with  interest  thereon,  at  the  time  the 
labor  of  the  employ^  was  to  be  performed,  is 
sui  generis,  and  is  not  subject  to  the  general 
rule  applicable  to  a  tender,  which  requires  that 
a  tender  shall  be  for  the  exact  amount  admitted 
to  be  due.  In  prosecutions  for  the  violation 
of  the  statute  commonly  known  as  the  "Labor 
Contract  Act,"  it  is  for  the  jury  to  say  whether 
a  present  offer  (made  by  a  third  person  on  be- 
half of  one  accused  of  violating  the  act)  to  pay 
instanter  whatever  amount  had  been  advanced 
by  tbe  hirer  to  his  employ^,  if  declined   by  the 
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hirer,  is  or  ia  not  equivalent  to  a  retarn  of  the 
amoDnt  adranced,  within  tiie  pnryiew  of  the  act 
Even  in  civil  cases  the  law  does  not  require  the 
vain  formality  of  actually  tendering  money  to 
one  who  states  that  he  will  not  accept  it 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  75 ;   Dec.  Dig.  «=>67.] 

3.  Mastkb  and  Sebvant  €s9G7— Labob  Con- 
TKACT  Act— l:*BasuMrTioM  or  Intent  to  Db- 

rBACD. 

Under  the  provisions  of  section  716,  Pen. 
Code  1910,  satisfactory  proof  of  the  contract 
made  by  the  accused,  the  procuring  thereon  of 
money  or  other  thing  of  value,  the  failure  to 
perform  the  services  agreed  to  be  performed,  or 
failure  to  return  the  money  with  interest,  with- 
out good  and  snfficient  cause,  resulting  in  loss 
and  damage  to  the  hirer,  constitutes  presump- 
tive evidence  of  the  intent  to  defraud  which  is 
essential  to  a  conviction  under  section  715,  Pen. 
Code  1910.  However,  the  presumption  that  a 
fraudulent  intent  actuated  the  accused  in  pro- 
curing the  advances,  dependent  upon  proof  of 
the  facts  enumerated  in  section  716,  may  be 
rebutted  by  any  circumstance  presented  in  the 
case  which  might  lead  the  jury  to  entertain  a 
reasonable  doubt  as  to  whether  the  fraudulent 
Intent  actually  influenced  the  accused  in  obtain- 
ing the  advances.  In  other  words,  the  statutory 
presumption  is  by  no  means  conclusive,  and 
«  charge  which,  in  effect,  instructs  the  jury  that 
such  is  the  case  is  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  75;  Dec.  Dig.  «=367.] 

£<iTor  from  Superior  Court,  Lincoln  Coun- 
ty; B.  7.  Walker,  Judge. 

Harvey  Paschal  was  convicted  of  violating 
tbe  Labor  Contract  Act  (Pen.  Code  1910,  i 
715),  and  brings  error.    Reversed. 

CoUey  &  Colley,  of  Washington,  Ga.,  ft>r 
plaintiff  in  error.  R.  C.  Norman,  Sol.  Gen., 
and  J.  M.  Pitner,  bofb  of  Washington,  Ga., 
for  the  State. 

BUSSELL,  C.  3.  The  accused  was  convict- 
ed of  a  violation  of  section  716  of  the  Penal 
Code.  The  accusation  contained  two  counts. 
The  first  count  alleged  fraudulent  intent  in 
obtaining  $7  at  the  time  the  contract  was 
alleged  to  have  been  made,  and  the  second  al- 
leged the  fraudulent  Intent  in  obtaining  $2.50 
on  the  day  following  that  on  which  the  con- 
tract was  made.  The  evidence  developed  the 
fact  that  the  first  advance  was  made  in 
Richmond  county,  and  the  prosecution  was 
proceeding  in  Lincoln  county,  and  for  that 
reason,  of  course,  the  state  Insisted  upon  a 
conviction  tmder  the  second  count  only. 
Aside  from  the  fact  that  the  prosecutor  did 
□ot  testify  that  the  advance  of  $2.50  was 
made  upon  the  faith  of  the  contract,  his  evi- 
dence would  have  authorized  a  conviction  of 
the  accused.  The  only  other  witness  for  tbe 
state  testified  ,to  facts  relating  to  the  con- 
tract made  in  Augusta,  in  Richmond  county. 
The  defendant  made  no  statement  at  the 
trial,  but  one  Butler,  testifying  In  his  behalf, 
swore  that  the  defendant  had  worked  for  him 
on  balves  in  the  year  preceding  that  which 
was  tbe  subject  of  the  contract  in  question, 
and  that  prior  to  the  defendant's  meeting 
with  tbe  prosecutor  in  Augusta,  the  witness 
had  made  a  contract  with  the  accused  for 


the  year  1914  (the  period  embraced  by  the 
contract  alleged  to  have  beep  fraudulently 
entered),  and  had  advanced  u)  the  accused 
$4.50  in  money  on  bis  contract  for  1914,  as 
well  as  allowed  tbe  defendant  under  the  con- 
tract 16  days'  work  which  the  latter  was  ow- 
ing him.  This  witness  testified  tluit  the  de- 
fendant lived  on  his  place  and  asked  him  to 
let  him  off  for  a  week  or  ten  days  to  go  to 
Augusta.  When  the  defendant  got  back  from 
Augusta  he  told  the  witness  of  his  arrange- 
ment with  Walton,  and  he  (the  witness)  at 
once  got  in  bis  buggy  and  took  the  defendant 
over  to  Walton's  place  to  explain  tbe  matter 
to  Walton.  Walton  said— 
"he  had  been  to  great  expense  in  going  to  Au- 
gusta, board,  etc.  I  asked  him  if  he  went  to  .Au- 
gusta for  the  negro.  He  said,  'No,'  but  he 
wanted  his  expenses." 

The  witness  further  testified  that  the  de- 
fendant told  him  to  pay  Walton  all  that  the 
defendant  owed  Walton,  and,  in  accordanc-e 
with  this  request,  the  witness  offered  to  pay 
Walton  his  expenses  and  all  else  tbnt  tbe 
defendant  owed  him,  if  Walton  would  tell 
him  tbe  amount,  but  Walton  refused  to  "take 
anything,  and  also  refused  to  state  his  bill." 
Under  the  testimony  in  behalf  of  the  defend- 
ant, tbe  Jury  might  have  acquitted  him,  al- 
though, as  already  stated,  the  testimony  for 
the  state  would  have  authorized  his  con- 
viction, and.  In  thia  view  of  the  case,  it  is 
only  necessary  to  deal  with  the  exceptlous  to 
the  charge  of  the  court. 

[1]  The  court  charged  the  Jury  to  the  ef- 
fect tbat  if  they  fbund  that  at  the  time  of 
the  making  of  the  contract  the  defendant  was  ■ 
under  contract  with  Butler  to  work  for  him 
at  the  same  time,  the  fact  that  he  was  under 
a  contract  that  might  have  prevented  him 
from  working  for  Walton  would  not  be  such 
an  excuse  as  is  contemplated  by  the  law  and 
as  would  excuse  him  from  performing  his 
contract  with  Walton.  It  was  contended  tbat 
this  was  error,  because.  If  the  accused — 
"was  under  a  valid  legal  contract  with  Butler, 
made  prior  to  the  Walton  contract  he  was  in 
law  called  upon  to  perform  the  same,  and  it 
would  have  been  wrong  and  criminal  for  Walton 
to  have  interfered  with  the  same." 

There  is  no  merit  in  this  exception.  The 
fact  that  one  Is  already  under  contract  to 
perform  serv'ices  for  another  will  not  nega- 
tive the  presumption  of  fraudulent  iuteut  in 
case  be  obtains  advances  from  a  third  iiersou 
upon  a  promise  to  perform  services  for  the 
latter  for  a  period  of  time  wholly  or  paitiall;,; 
concurrent  with  that  embraced  in  tbe  con- 
tract previously  entered  into  by  him,  nor 
afford  such  an  excuse,  within  the  contempla- 
tion of  section  716  of  the  Penal  Code,  as 
would  relieve  one  accused  of  a  violation  of 
section  715  from  performing  the  second  con- 
tract So  far  from  excusing  one  who  Is  al- 
ready under  contract  to  perform  services  for 
another  from  the  Imputation  of  a  criminal 
fraudulent  Intent,  the  making  of  the  second 
contract  would  tend  to  magnlly  and  Impross 
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tb»  presumption  that  he  Inteaded  to  defraud ; 
and  the  gist  of  the  ofTen^  penalized  by  the 
Labor  Contract  Act  Is  the  Intent  to  defraud. 

As  to  the  additional  exception  that  the 
language  used  In  the  charge  referred  to  was 
an  expression  of  opinion  upon  the  recited 
evidence,  It  is  only  necessary  to  say  that, 
while  the  learned  trial  Judge,  in  effect,  stated 
that  the  contract  alleged  in  the  Indictment 
was  made,  the  testimony  that  the  defendant 
bad  made  the  contract  was  uncontradicted, 
and,  no  doubt,  the  existence  of  the  contract 
with  Walton  was  admitted  by  counsel  for 
the  accused  In  their  argument  The  court 
cannot  tell  the  Jury  that  any  fact  material 
to  the  guilt  or  Innocence  of  one  accused  of 
crime  has  or  has  not  been  proved,  unless  the 
fact  has  been  admitted.  But  we  are  quite 
sure  that  no  one  would  be  further  from  at- 
tempting to  improperly  influence  the  finding 
of  a  jury  than  the  learned  and  able  judge 
who  presided  at  this  trial;  and,  even  if  in 
the  pressure  of  the  trial,  he  was  subject  to  a 
lai>sus  linguae,  it  la  not  likely  to  recur  upon  a 
subsequent  investigation. 

[2]  2.  We  think  the  learned  trial  judge 
erred,  however,  in  instructing  the  jury  as 
follows; 

"I  charge  you  also,  in  this  connection,  that 
they  would  have  had  to  tender  whatever  was 
due;  that  they  'would  not  have  had  to  rely  up- 
on Mr.  Walton  as  to  the  amount  dne,  and  also 
the  interest  at  7  per  cent,  from  the  time  such 
advances  to  the  time  of  the  tender,  to  excuse 
liim  under  the  tender." 

The  evidence  on  Iwhalf  of  the  defendant, 
already  referred  to,  showed  that  the  witness 
wait  to  see  Mr.  Walton  to  explain  the  matter, 
and  at  the  def^idant's  request  offered  to  pay 
him  any  amounts  advanced  to  the  accused, 
as  well  as  the  expenses  of  Walton's  trip  to 
Augusta.  Naturally  the  defendant  did  not 
know  the  amount  of  the  expenses  attached  to 
Walton's  trip,  and  for  that  reason  the  tender 
of  the  exact  amount  of  that  demand  could 
not  be  made.  There  is  no  evidence  that  the 
amount  advanced  to  the  accused  by  Walton 
was  in  dispute,  or  that  this  had  previously 
been  the  case.  If  it  liad  been,  the  offer  of 
the  witness  In  behalf  of  the  defendant  would 
have  elicited  that  fact  The  provision  of  sec- 
tion 716  of  the  Penal  Ck)de  as  to  a  return  of 
money  advanced  by  the  hirer,  with  interest 
thereon  at  the  time  the  labor  of  the  employe 
was  to  be  performed,  is  sui  generis,  and  is 
not  subject  to  the  rule  applicable  to  a  tender 
which  requires  that  a  tender  be  for  the  exact 
amount  admitted  to  be  due.  In  prosecutions 
for  the  violation  of  the  statute  commonly 
known  as  the  "Labor  Contract  Act"  It  is 
for  the  Jury  to  say  whether  a  present  offer 
(made  by  a  third  person  on  behalf  of  one 
accused  of  violating  the  act)  to  pay  iustanter 
whatever  amount  had  been  advanced  by  the 
hirer  to  his  employ^,  if  declined  by  the  hirer. 
Is  or  is  not  equivalent  to  a  return  of  the 
amount  advanced  within  the  purview  of  the 
act  Even  in  civil  cases  the  law  does  not 
require  the  vain  formality  of  tendering  mon- 


ey to  one  who  states  that  he  will  not  accept 

it  As  to  the  offer  of  the  witness  in  bdialf 
of  the  defepdant  to  pay  the  money  claimed 
by  the  prosecutor,  which  embraced  an  in- 
definite amount  of  personal  expenses  Cor  a 
trip  to  Augusta,  it  must  l>e  said  that  the 
greater  includes  the  less,  and  therefore  when 
the  request  made  in  behalf  of  the  defendant 
that  the  amount  of  the  defendant's  indebted- 
ness be  stated,  accompanied  by  a  present  of- 
fer to  pay  the  entire  bill,  was  met  with  a  re- 
fusal, not  only  to  make  a  statemoit  but  to 
take  anything,  it  was  within  the  power  of  the 
jury  to  have  found  that  but  for  the  defend- 
ant's own  act  he  would  not  have  been  sub- 
ject to  that  loss  which  is  also  essential  to 
conyiction. 

[3]  3.  We  think  also  that  the  court  erred 
in  instructing  the  ju)7  that  if  they  found, 
from  the  evidence,  facts,  and  circumstances 
of  the  case,  that  the  accused  did  not  perform 
the  services  as  he  agreed  to  do  in  his  contract 
(if  they  found  that  there  was  any  such  con- 
tract), and  that  Mr.  Walton  suffered  loss  and 
damage  by  reason  of  having  made  any  ad- 
vances to  the  defendant  upon  the  faith  of 
the  contract  they  should  find  the  defendant 
guilty,  unless  the  Jury  found  that  he  return- 
ed the  money  or  other  thing  of  value  alleged 
In  the  second  count  of  the  indictment  or  un- 
less he  had  good  and  sufficient  cause  not  to 
perform  the  contract  in  case  the  jury  found 
that  he  did  not  perform  It  Section  716  of 
the  Penal  Code  prescribes,  merely  as  a  rule 
of  Avldence,  tliat: 

"Satisfactory  proof  of  the  contract,  the  pro- 
curing thereon  of  money  or  other  thing  of  val- 
ue, the  failure  to  perform  the  services  so  con- 
tracted (or,  or  failure  to  return  the  money  so 
advanced  with  interest  thereon  st  the  time  said 
labor  was  to  be  performed,  without  good  and 
sufficient  cause,  and  loss  or  damage  to  the  hirer, 
shall  be  deemed  presumptive  evidence  of  the 
intent  referred  to  m  the  preceding  section." 

The  instructions  of  the  learned  trial  judge 
left  the  Jury  no  option  as  to  their  verdict 
provided  proof  of  the  circumstances  mention- 
ed in  the  Code  section  were  satisfactory, 
whereas  the  law  declares  these  drcnmstanc- 
es  to  be  merely  presumptive  evidence  of  that 
intent  which  is  "the  paramount  controlling, 
ever  essential  element  of  the  offense"  which 
must  be  proved  to  have  been  coexistent  either 
with  the  contract  or  the  creation  of  the  debt 
as  the  case  may  be.  Patterson  v.  State,  1 
Ga.  App.  782(1),  68  S.  E.  284.  In  contem- 
plation of  the  statute,  the  facts  enumerated 
raise  the  presumption  of  an  Intent  to  de- 
fraud. Under  the  instructions  of  the  court 
In  the  present  case,  the  jury  would  naturally 
assume  that  proof  of  the  facts  recited  abso- 
lutely concluded  the  question  of  the  defend- 
ant's guilt  While  the  proof  of  facts  recited 
constitutes  presumptive  evidence,  this  pre- 
sumption may  be  rebutted  by  any  circum- 
stance presented  in  the  case  which  might 
lead  the  jury  to  entertain  a  reasonable  doubt 
as  to  whether  the  fraudulent  Intent  actually 
influenced  the  accused  in  obtaining  the  ad- 
vances. .  In  other  words,  the  statutory  pre- 
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eamptlOD:  b  by  do  means  coscluslve,  and  a 
cbarge  which,  In  effect.  Instructs   the  Jwy 
that  such  Is  the  case  Is  reversible  error.    ■ 
Judgment  reversed. 


(1(  Ga.  App.  1160) 
ODUM  V.  RUTLEDGE  et  al.    (No.  6912.) 

(Conrt  of  Appeals  of  Georgia.    May  17,  1816.) 

(ByUabut  ty  fh«  OourtJ 

1.  Ap^kai.  and  Ebbob  ®s>302,  724— Assrair- 
UXNTS  or  Ebbob— Gbouhdb  fob  New  Trixl. 

Under  the  rulings  of  this  court  and  of  the 
Supreme  Ck>urt,  thu  court  will  not  search 
through  the  record  to  find  errors,  when  they  are 
not  specifically  pointed  out  in  the  assignments 
of  error  or  in  the  grounds  of  the  motion  for  a 
new  trial.  The  rule  is  that  each  ground  of  the 
motion  for  a  new  trial  must  be  complete  in  it- 
self. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1744-1762,  2997-3001, 
8022;   Dee.  Dig.  «s>302.  724.] 

2.  Appsai.  and  Ebbob  4=3302— Pbeskntatior 

FOB  RKVUW  —  GBOONDB  FOB  NXW  TBIAI.— 

iNSTBucrrioHa. 

Grounds  of  a  motion  for  a  new  trials  coni< 
Iklaining  that  certain  excerpts  from  the  charge 
of  the  court  are  not  adjusted  to  the  evidence  or 
to  the  contentions  of  either  of  the  parties,  with- 
out specifying  whtiein  they  are  not  so  adjast- 
«d,  are  not  sufficiently  specific  to  be  considered. 
The  first  and  second  grounds  of  the  motion  for 
a  new  trial,  for  this  reason,  cannot  be  consid- 
ered. 

(E2d.  Note. — ^For' other  cases,  see  Appeal  and 
Sirror,  Cent.  Vig.  |{  1744-17^;  Dec  IHg.  «s> 
802.1 

S.  Appxai.  ahd  Ebbob  «=>S02— Tbiai.  4=>2e8 
—  iHSTBDOnONS  —  Mbabubx  ot  Dakagbs — 
Gbottnds  fob  Nxw  Tbial. 

The  complaint,  in  the  third  grODUd  of  the 
ammded  motion  for  a  new  trial,  that  "the 
charge  as  a  whole  totally  falls  to  set  forth  the 
measure  of  damages  by  which  the  plaintiff,  if 
at  all,  should  recover  from  the  defendant,"  and 
the  complaint,  in  the  fifth  ground,  that  "the 
charge  failed  to  give  the  jury  a  definite  and 
correct  rule  bv  which  to  compute  what  sum,  if 
any,  was  due  by  the  defendant  to  plaintiff,"  are 
too  general,  vague,  and  indefinite  to  be  consid- 
ered. However,  we  think  that  the  charge  in 
this  case  clearly  and  fully  submitted  to  the  jury 
all  the  issaes  in  the  case,  and  all  the  material 
contentions  of  the  parties,  and,  if  any  fuller 
charge  was  desired  upon  the  measure  of  dam- 
ages and  the  rule  of  computing  the  same,  conn- 
aeL  by  timely  written  request,  should  have  in- 
voked a  charge  thereon.  See  Thomas  v.  Par* 
ker,  69  Ga.  283  (B). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8^1744-1752;  Dec  Dig.  <8!5» 
302:  Trial.  Cent  Dig.  {{  648-660;  Dec  Dig. 
«=>2S&.]  . 

4.  Appkai.  Airo  Ebbob  «s>1195— Law  of  the 

CaBB— FOBMKB  APFEAI/— iHBTBTTCnORS. 

The  assignment  of  error  in  the  fonrth 
ground  is  without  merit  as  the  pleadings  in  the 
former  trover  case  of  Odnm  t.  Bntledge  show 
that  the  only  issue  decided  in  that  case  was 
tbe  title  to  the  cotton  crop,  the  relation  of  land- 
lord and  cropper  existing  (the  amount  of  the 
cotton  not  being  in  issue);  and  hence  the 
court's  cbarge  to  that  effect  was  not  erroneous. 
[Ei,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4661-4665;  Dec  Dig;  «s» 
1195-1 


5.  Appbai,  and  Ebbob  45»728— Assiokment 
OF  Ebbob— Admission  of  Evidknce.  . 

The  question  and  answer  set  oat  (n  the 
sixth  ^und,  standing  alone  and  without  ex- 
planation, are  not  sumciently  intelligible  to  en- 
able this  court  to  determine  whether  tiiey  were 
prejndieial  to  the  plaintiff  in  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {g  dUlO-8012 ;  Dec  Dig.  «=> 
728.] 

6.  WmtxssBs   «s»144— CouPETBiroT— Tbaks- 
AOnON  WFFH  Pbbson  Sinob  Dxcxabbd. 

The  seventh  ground,  complaining  that  the 
eoort  refused  to  allow  tne  plaintiff  in  error  to 
testify  what  his  testimony  was  on  the  trial  of 
the  former  trover  case,  as  to  the  contract  be- 
twe«i  himself  and  Rutledge  (the  dtfCendant  in 
that  case),  is  without  merit,  since  it  appears 
that  the  latter  was  deceased,  and  that  his  ad- 
ministrator was  tbe  defendant  in  the  instant 
case,  and  the  effect  of  the  admission .  of ,  snch 
testimonr  would,  by  indirection,  have  been  to 
permit  tne  witness  to  testify  as  to  transactions 
had  with  the  decessed.  Civil  (3ode  1910,  i 
B8BS,  par.  1. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses, 
Cent  Dig.  H  625-643;    Dec.  IMg.  «s>144.] 

7i  Appxai,  and  Bbxob  «=>302  —  AsaiaNicxNT 
OF  Ebbob— Obouhd  fob  Nxw  Tbiaxi—Abou- 

MBNTATITX  RXOTTAI.. 

The  eighth  ground  of  the  amended  motion 
for  a  new  trial  presents  no  specific  assign- 
ment of  error  for  the  conrt  to-  pass  on,  and  is 
merely  an  argumentative  recital  that  the  ver- 
dict was  not  authorized  by  tbe  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  1744-1752;   Dec  Dig.  <»:$> 

8.   VXBDIOT  AND  DKNIAL  OF  NXW  TxtAIi  Ap- 
PBOVXD. 

The  verdict  was  authorized  by  the  evi- 
dence, and  the  judgment  overruling  the  motion 
for  a  new  trial  Is  affirmed. 

Elnor  from  City  Court  of  Ashbum ;  R.  L. 
Tipton,  Judge. 

Action  by  J.  H.  Odum  against  J.  D.  Rut- 
ledge and  others,  administrators.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

J.  A.  Comer  and  J.  H.  Pate,  both  of  Ash- 
boiit,  for  plaintiff  in  error.  J.  T.  Hill,  of 
Cordele,  and  John  B.  Hutcheson,  of  Aahborn, 
for  defendants  in  error. 


BROTITBS,  J.    Affirmed. 


(16  Oa.  App.  8«2) 

OANBT  v.  MERCHANTS'  4  MINBH8' 
TRANSP.  CO.    (No.  6157.) 

((^urt  of  Appeals  of  Georgia.    May  17,  1016.) 

(SyUalus  iy  the  Court.) 
1.  Shippino  «=»141  — Lose  OF  Shipiixnt  — 

CONTBACT  EXEUFTION  FBOK  LlABILnT— VA- 
UDITT. 

A  carrier  engaged  in  interstate  commerce  by 
water  can  so  stipulate  in  a  contract  of  carriage 
as  to  exempt  Itself  from  liability  In  case  the 
shipment  is  destroyed  by  fir^^  provided  the  fire 
is  not  occasioned  by  the  earners  negligence,  or 
the  destruction  of  the  shipment  by  fire  is  not 
the  result  of  the  carrier's  negligence  after  the 
fire  is  discovered.    In  the  present  case  it  is  not 
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alleged  that  the  loss  by  fire  was  the  result  of 
the  carrier's  negligence. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent.  Dig.  {§  493,  497-499;   Dec.  Dig.  «8=>141.J 

2.  Cabbixbs  ®=>154,  163— Loss  of  Shifiient— 
Contract    Bxbmftion    fbom    Liabilitt- 

COXSIUEBATION — BUBDEN  OF  PBOOF. 

In  order  to  support  a  reasonable  stipulation 
of  exemption  from  Uability  In  an  interstate  con- 
tract of  carriage,  it  is  not  essential  that  there 
be  an  independent  consideration  apart  from  that 
expressed  in. the  bill  of  lading,  nor  is  it  neces- 
sary that  an  alternative  contract  be  presented 
to  the  shipper  for  his  choice.  If  the  contract 
contains  a  lawful  provision  for  exemption,  and 
if  It  has  been  shown  that  the  damage  resulted 
from  the  excepted  cause,  the  burden  is  on  the 
plaintiff  to  show  that  the  loss  was  occasioned 
by  the  carrier's  own  negligence,  from  which  it 
could  not  be  exempted. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Ceut  Dig.  «  641-645,  667,  722-725;  Dec.  Dig. 
«=>154,  163.] 

3.  Cabbiebs    ®=376 — Bbeach     or     Shipment 

COMBACT— PaBXIES— ASSIONEE    OF    BlLL    OF 

Lading. 

The  assignee  or  transferee  of  a  bill  of  lad- 
ing may  sue  upon  any  cause  of  action  which  is 
supported  by  the  terms  of  that  contract 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §g  256-271,  363;   Dec.  Dig.  «=>76J 

Error  from  Cit7  Court  of  Savannah ;  Daris 
Freeman,  Judge. 

Action  by  H.  M.  Canby  against  the  Mer- 
chants' &  Miners'  Transportation  Company. 
Judgment  for  defendant;  and  plaintiff  brings 
error.    Affirmed. 

David  S.  Atkinson,  of  Savannah,  for  plain- 
tiff In  error.  Adams  &  Adams,  of  Savannah, 
for  defendant  In  error. 

RUSSELL,  C.  J.  Canby  brought  suit 
against  the  Merchants'  &  Miners'  Transporta- 
tion Company  for  the  value  of  a  shipment  of 
lumber  which  It  was  alleged  was  destroyed 
by  fire  after  Its  delivery  to  the  carrier.  By 
demurrer  the  defendant  compelled  the  plain- 
tiff to  file  an  amendment,  by  which  the  bill 
of  lading  covering  the  shipment  was  set  forth 
nud  virtually  became  the  groundwork  of  the 
action.  The  bill  of  lading  contained  the  fol- 
lowing clause: 

"Sec.  9.  Except  in  case  of  diversion  from  rail 
to  water  route,  which  is  provided  for  in  section 
a  hereof,  if  all  or  any  part  of  said  property  is 
carried  by  water  over  any  part  of  said  route, 
such  water  cnrriage  shall  be  performed  subject 
to  the  liabilities,  limitations,  and  exceptions  pro- 
vided by  statute,  and  to  the  conditions  contain- 
ed in  this  bill  of  lading  not  inconsistent  with 
Kiich  statutes  or  this  section,  and  subject  ^Iso 
to  the  condition  that  no  such  carrier  or  party 
in  possession  shall  be  liable  for  any  loss  or  dam- 
age resulting  from  fire,  or  for  any  loss  or  dam- 
UKe  resulting  from  the  perils  of  the  lakes,  sea, 
or  other  waters ;  or  from  vermin,  leakage, 
chafing,  breakage,  heat,  frost,  wet.  explosion, 
bursting  of  boilers,  breakaee  of  shafts,  or  any 
latent  defect  in  hull,  machinery,  or  apparatus, 
whether  existing  prior  to,  at  the  time  of,  or 
after  sailing  ;  or  unseaworthiness  ;  or  from  col- 
lision, stranding,  nr  ntbor  accidents  of  naviga- 
tion, or  from  prolongation  of  the  vo.va^e,"  etc. 

We  quote  from  the  brief  of  counsel  for 
the  iitiiiiitiff  the  further  and  addltiouni  state- 


ment of  facts  necessary  to  an  nnderatandlng 
of  the  record: 

"The  rate  charged  was  $3.75  per  ton.  The 
steamship  company  published  with  the  Inter- 
state Commerce  Commission  this  rate  of  ^.75 
per  ton  on  shipments  of  lumber  from  Savannah, 
Ga.,  to  Wilmington,  Del.,  with  this  statement: 
'Marine  Insurance.  The  rates  here  shown  are 
not  insured'— and  with  this  further  explanation: 
'Marine  Insurance.  Traffic  handled  by  this  com- 
pany under  tariffs  that  do  not  include  marine 
msurance  may  he  insured,  at  the  request  of  ei- 
ther shippers  or  consignees,  against  marine  risk 
while  in  possession  of  this  company  subject  to 
and  in  accordance  with  the  open  poUdes  held 
by  this  company,  at  the  rate  of  twelve  and  one- 
half  (12%)  cenU  per  one  hundred  dollars  ($100.- 
00)  valuation,  subject  to  the  minimum  preminm 
of  ten  (10)  cents  based  on  the  invoice  value  of 
the  property.'  This  is  the  only  rate  published, 
and  the  rate  governing  this  shipment. 

To  the  petition,  as  amended,  the  defendant 

Interposed  both  special  and  general  demur- 
rers, and  the  petition  was  finally  dismissed  by 
the  judgment  of  the  trial  judge  sustaining  the 
general  demurrer.  The  trial  court  ruled 
also  upon  the  special  demurrers,  sustaining 
them  in  part  and  overruling  them  In  part; 
but,  since  the  ruling  upon  the  general  demar- 
rer  Is  controlling.  It  Is  unnecessary  to  deal 
with  the  special  demurrers. 

We  cannot  agree  with  the  able  and  Inde- 
fatigable counsel  for  the  plaintiff  as  to  tbe 
pertinency  qt  tbe  question  whether  the  fire 
on  the  wharf  before  the  lumber  was  con- 
signed to  the  ship  as  cargo  was  a  marine 
risk,  nor  Is  there  any  difference.  In  our  opin- 
ion, between  the  exemption  from  liability 
for  fire  loss,  contained  in  the  bill  of  lading, 
as  referable  to  a  loss  which  marine  Insurance 
would  cover  and  exemption  from  liability 
from  loss  by  fire  which  marine  Insurance 
would  not  cover.  Conceding  that  the  defend- 
ant In  the  court  below  Is  a  common  carrier 
and  liable  as  an  Insurer,  unless  exempted 
by  statute  or  by  contract,  and  that  the  lum- 
ber In  question,  not  having  been  loaded  on 
board  ship  nor  consigned  to  any  particular 
ship  as  cargo,  was  not  subject  to  marine  in- 
surance, and  did  not  fall  within  the  exemp- 
tion provided  by  section  4282  of  the  Revised 
Statutes  of  the  United  States  (U.  S.  Gomp. 
St  1913,  S  8020),  in  case  of  fire  on  board 
ship,  still  the  inquiry  as  to  whether  the 
lumber  in  question  was  a  marine  risk  or  an 
ordinary  fire  risk  is  Immaterial,  since  tbe 
plaintiff  alleges  that  he  had  delivered  tbe 
lumber  to  the  defendant  for  Immediate  trans- 
portation, and  that  the  defendant  bad  ac- 
cepted It  for  that  purpose.  The  bill  of  lad- 
ing was  Issued  In  pnrstiance  of  this  delivery 
to  the  carrier  for  Immediate  transportation. 
If  the  stipulation  in  the  contract  of  affreight- 
ment which  we  have  quoted  above  had  tteen 
confined  to  fire  on  shipboard  or  to  loss  by 
fire  after  the  shipment  had  been  assigned 
to  a  particular  cargo,  the  fact  that  the  lum- 
ber was  destroyed  on  the  wharf  of  the  de- 
fendant might  affect  the  question:  bat  tbe 
l.insuiise    eniiiloyeil    In    the    stipulation     by 


^E:»For  other  cases  see  sa... 
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which  the  carrier  sought  to  relieve  Itsell 
from  damage  occasioned  by  fire  Is  general 
and  sweeping,  and  includes  any  loss  due  to  a 
Are  after  the  delivery  of  the  shipment  to 
the  carrier,  and  until  the  carrier  had  given 
the  notice  to  the  consignee  at  destination  as 
required  by  law.  The  carrier  issued  the 
bin  of  lading  "subject  to  the  condition  that 
no  such  carrier  or  party  in  possession  shall  be 
liable  for  any  loss  or  damage  resulting  from 
fire";  and  as  pointed  out  In  Jennings  v. 
Clyde  Steamship  Co.,  148  App.  Dlv.  815,  135 
N.  Y.  Supp.  298,  302  (4),  by  aarke,  J.  (whose 
oplnlou  was  adopted  and  the  Judgment  af- 
firmed by  the  Court  of  Appeals  of  New  York 
[210  N.  T.  B70,  104  N.  B.  1132]),  If  the  trans- 
portation company  had  not  assumed  the  re- 
lation Of  a  common  carrier  with  reference 
to  the  lumber,  "it  certainly  was  the  party 
in  possession." 

[1,2]  1,2.  The  controlling  question  in  the 
case  Is  whether  a  carrier  engaged  in  inter- 
state commerce  by  water  can  so  stipulate  in 
a  contract  of  carriage  as  to  protect  itself 
from  liability  in  case  the  cargo  which  has 
been  delivered  to  it  for  carriage  is  destroy- 
ed by  fire  after  it  has  been  accepted  for 
shipment  It  Is  to  be  borne  In  mind  that  the 
usual  presumption  of  negligence  applicable  to 
railroads  does  not  extend  to  carriers  engaged 
in  transportation  by  water.  So  that  a  con- 
sideration of  the  presumption  of  negligence 
is  aside  from  the  question  here  presented. 
If  the  defendant  In  the  court  below  bad  been 
charged  with  the  loss  of  goods  delivered  for 
an  intrastate  shipment  (since  It  could  not 
defend  against  proof  of  loss  of  the  goods  In 
Its  custody,  except  by  showing  that  the 
loss  was  due  to  the  act  of  God  or  the  public 
enemy),  proof  of  the  loss  would  shift  upon 
the  defendant  carrier  the  burden  of  showing 
that  it  bad  not  been  guilty  of  negligence. 
However,  the  petition  in  the  Instant  case  that 
shows  an  interstate  shipment  is  involved,  and 
In  our  opinion  the  rule  as  to  the  burden  of 
proof  In  interstate  shipments  differs  from 
that  which  has  just  been  stated  to  be  ap- 
plicable to  intrastate  shipments.  It  Is  con- 
ceded, and  must  be  conceded,  that,  since  the 
passage  of  the  Carmack  amendment  to  the 
Hepburn  Act  (Act  June  29,  1906,  c  3591,  S 
7.  pars.  11,  12,  34  Stat  695  [U.  S.  Comp.  St 
1913,  {-  8592]),  the  federal  regulaUons  are 
paramount  and  controlling.  Adams  Express 
Co.  V.  Croninger,  226  U.  S.  491,  33  Sup.  Ct 
148,  57  L.  Ed.  314,  44  Ia  R.  A.  (N.  S.)  257. 
The  federal  regulations  superseded  state 
statutes  and  decisions  upon  the  question  of 
liability  under  a  bill  of  lading  covering  in- 
terstate shipments.  To  use  the  language  of 
Justice  Lurton  In  the  Croninger  Case,  supra  : 
"Almost  every  detail  of  the  subject  is  covered 
so  completely  that  there  can  be  no  rational 
doubt  but  that  CongresB  intended  to  take  pos- 
session of  the  snibiect  nnd  supersede  all  state 
legislation  with  reference  to  it" 

As  said  by  Judge  Pottle,  speaking  for  this 
court,  in  A.  C.  L.  R.  Co.  V.  Thomasvllle  Uve 


Stock  Co.,  13  Ga.  App.  102-108,  78  S  B.  1019, 
1022: 

"The  federal  act  and  the  ■Jocislons  of  the  Su- 
preme Court  of  the  United  States  construing 
it  are  binding  upon  the  state  courts,  without 
reference  to  the  carrier  who  may  be  proceeded 
against  for  any  damage  which  may  have  been 
sustained." 

It  is  true  that  the  precise  ruling  in  Adams 
Express  Co.  v.  Croninger,  supra,  was  con- 
fined to  a  holding  that  while,  under  the  pro- 
visions of  the  act  of  Congress,  the  carrier 
could  not  exempt  himself  from  negligence, 
still  he  might,  by  a  fair  and  reasonable  valu- 
ation, limit  the  amount  recoverable  by  the 
shipper  to  an  agreed  valuation  for  the  pur- 
pose of  reducing  the  rate  of  freight  And 
It  is  insisted  by  the  plaintiff  in  error  In  the 
case  at  bar  that  the  Instant  case  does  not  fall 
under  the  rule  In  Adams  Express  Co.  v. 
Croninger,  for  the  reason  that  the  shipper 
in  this  Instance  had  only  one  rate  of  freight 
offered  to  him ;  that  there  was  only  one 
rate  prescribed  by  the  Interstate  Commerce 
Commission;  and  that  therefore  the  exemp- 
tion from  liability  sought  to  be  obtained  un- 
der the  provisions  of  paragraph  9  of  the  con- 
tract of  affreightment  is  without  considera- 
tion. As  to  this,  just  as  In  relation  to  the 
burden  of  proof,  there  is  a  difference  between 
the  rulings  of  the  state  courts  and  the  federal 
decisions.  However,  under  the  explicit  pro- 
visions of  our  Constitution,  statutes  of  the 
United  States  take  precedence  over  ours ;  and 
the  construction  placed  upon  these  statutes 
by  the  Supreme  Court  of  the  United  States 
must  be  controlling,  and  we  must  be  gov- 
erned by  the  adjudications  of  that  tribunal. 
The  precise  point  now  before  us  seems  to 
have  been  decided  In  Can  r.  Texas  &  Pacific 
Ry.  Co.,  194  U.  S.  427,  24  Sup.  Ct  C63,  48  L. 
Ed.  1063.  It  Is  true  the  Can  Case  was  de- 
cided prior  to  the  Hepburn  Act,  but  it  was 
approved  and  followed  in  Arthur  v.  Texas 
&  Pacific  Ry.  Co.,  204  U.  S.  505,  27  Sup.  Ct 
338,  61  h.  Ed.  500,  which  was  decided  after 
the  Carmack  amendment  to  the  Hepburn 
Act,  and  consequently  the  similarity  of  the 
facts  in  the  Cau  Case  and  the  case  at  bar 
(considered  in  connection  with  the  principles 
announced  in  Arthur's  Case,  supra)  evidences 
that  the  rule  announced  in  Arthur's  Case 
was  considered  by  the  Supreme  Court  of  the 
United  States  as  applicable  to  just  such  a 
state  of  facts  as  are  detailed  in  the  petition 
now  before  us.  The  ninth  section  of  the  bill 
of  lading,  under  which  the  shipment  in  the 
present  case  was  made,  provides  that  the 
shipment  is  accepted,  "subject  also  to  the 
condition  that  no  such  carrier  or  party  in 
possession  shall  be  liable  for  any  loss  or 
damage  resulting  from  fire."  In  Can's  Case 
the  suit  was  against  a  railroad  for  the  losn 
of  cotton  destroyed  by  flre.  The  cotton  had 
been  delivered  to  the  railroad  (as  the  lumber 
In'  the  present  case  was  delivered  to  the 
ship),  as  a  common  carrier,  and  was  actually 
In  possession  of  the  compress  company,  but 
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In  the  cnitody  of  the  railroad  company  at 
the  time  of  the  fire.  The  bill  of  lading  con- 
tained an  exemption  from  liability  for  loss 
caused  by  fire.  There  was  but  one  rate  of 
freight,  and  the  Supreme  Court  of  the  United 
States  ruled  as  follows: 

"While  primarily  the  responsibility  of  a  com- 
mon carrier  is  that  expressed  by  the  common 
law,  and  the  shipper  may  insist  opon  such  re- 
sponsibility, he  may  consent  to  a  limitation  of 
it ;  and,  so  long  as  there  ia  no  stipulatioa  for 
an  exemption  which  is  not  jnst  ana  reasonable 
in  the  eyes  of  the  law,  the  responsibility  may 
be  modified  by  contract  It  is  not  necessary 
that  an  alternatire  contract  be  presented  to  the 
shipper  for  his  choice.  A  biU  of  lading  is  a 
contract,  and  knowledge  of  its  contents  by  the 
shipper  wiU  be  presumed,  and  a  provision  there- 
in against  liability  for  damages  by  fire  Is  not 
unjust  or  unreasonable.  It  is.  not  necessary  that 
there  be  an  independent  consideration,  apart 
from  that  expressed  in  the  bill  of  lading,  to  sup- 
port a  reasonable  stipulation  of  exemption  from 
liability.  While  the  burden  may  be  on  the  car- 
rier to  show  that  the  damage  resulted  from  the 
excepted  canse,  after  that  has  been  shown  the 
burden  is  on  the  plaintiff  to  show  that  it  occur- 
red by  the  carrier's  own  negligence,  from  which 
it  could  not  be  exempted." 

As  we  have  already  said,  the  rule  In  Can 
T.  Texas  &  Pacific  Ry.  Co.,  194  U.  S.  427,  24 
Sup.  Ct.  663,  48  L.  Ed.  1053,  as  to  the  Unding 
effect  of  agreements  In  bills  of  lading  exempt- 
ing carriers  from  fire  loss,  was  followed  in 
Arthur  v.  Texas  &  Padflc  Ry.  Co.,  204  U.  8. 
605,  27  Sap.  Ct  888,  61  L.  Ed.  590,  although 
in  the  latter  case  there  was  a  claim  that  the 
agreement  was  forced  upon  the  shipper  by 
duress  and  without  consideration.  Mr.  Jus- 
tice Peckham,  in  delivering  tl>e  opinion  of 
the  court,  does  not  so  much  as  discuss  the 
court's  ruling  upon  this  point,  and  contents 
himself  with  merely  remarking  that  the  conr 
tentlon  that  the  third  clause  of  the  bill  of 
lading  (which  was  practically  the  same  aa 
that  in  the  bill  of  lading  now  before  us)  was 
answered  and  orerruled  In  the  case  of  Can 
T.  Texas  &  Padflc  Ry>  Co.,  194  U.  S.  427,  24 
Sup.  Ct  663,  48  L.  Ed.  1053,  and  that  it  need 
not  be  further  discussed.  The  court  further 
held  that,  with  the  fire  clause  In  force,  It 
became  necessary  for  the  plaintiffs  to  show 
that  the  defendant  had  received  the  cotton, 
and  that  It  was  destroyed  through  negligence 
of  the  defendant  or  its  agents,  as  the  exemp- 
tion would  not  apply  in  case  of  loss  not  oc- 
curring through  such  negligence.  It  Is  to  be 
noted  that  in  the  case  at  bar  there  was  no 
allegation  that  the  fire  and  the  conseanent 
loss  of  the  lumber  were  due  to  any  negligence 
on  the  part  of  the  defendant  It  Is  true  there 
is  an  allegation  that  the  defendant  was  neg- 
ligent in  not  loading  the  lumber  upon  one  of 
its  ships  which  cleared  the  port  .before  the 
fire,  but  (doubtless  for  the  reason  that  there 
Is  a  stipulation  in  the  contract  which  permit- 
ted the  carrier  to  select  the  ship  upon  which 
it  would  load  the  lumber)  this  allegation  of 
negligence  is  not  insisted  upon.  In  our  opin- 
ion, the  inclusion  of  the  exemption  from  lia- 
bility for  loss  In  case  of  fire,  in  the  contract 
of  affreightment  which  was  accepted  by  the 


shipper,  presents  an  insuperable  obstacle  to 
any  recovery  on  the  part  of  the  plaintiff,  and 
for  that  reason  the  trial  Judge  correctly  sus- 
tained the  general  demurrer  to  the  petitioa 
It  matters  not  that  there  was  no  alterna- 
tive contract  which  could  be  presented  to 
the  shipper,  and  that  be  did  not  sign  the  con- 
tract in  question  in  order  to  obtain  the  ben- 
efit of  a  lower  rate  of  freight  Tbe  carrier 
pould  not  have  offered  any  lower  rate  of 
freight  than  that  prescribed  by  the  rule  filed 
with  the  Interstate  Commerce  Commission 
without  subjecting  itself  to  the  penalties  pro- 
vided by  law.  But  the  shipper,  in  entering 
into  the  contract,  knew  tbat  insoranoe  upon 
the  shipment  was  expressly  excluded,  and 
voluntarily  entered  into  the  contract  with 
that  knowledge,  although  there  was  filed, 
with  the  rate  for  transportation,  a  price  or 
rate  at  which  insurance  might  be  obtained. 
In  other  words,  the  shipper  had  the  option 
to  ship  at  the  rate  approved  by  tbe  Inter- 
state Commerce  Commission  without  insui^ 
ance,  or,  by  paying  for  insurance,  to  ship  It 
at  that  rate  with  the  shipment  insuz«d,  and 
be  preferred  to  take  the  risk  himself.  The 
very  cheapness  of  the  rate  may  have  been  of 
itself  sufficient  to  have  supplied  consideration 
for  the  exemption  which  was  agreed  to  by 
the  shipper.  In  other  words,  the  rate  may 
have  been  so  cheap  that  the  shipper  may  have 
considered  that  he  could  afford  to  carry  his 
own  insurance,  as  is  so  often  done  by  owners 
of  other  property. 

.  [3]  3.  We  take  it  to  be  wdl  settled  that 
tiie  consignee  In  a  bill  of  lading  is  tbe  proper 
party  to  maintain  an  action  arising  upon  a 
breach  of  the  contract  of  carriage,  and  the 
lower  court  would  have  been  authorized  to 
sustain  the  general  demurrer  in  the  present 
case,  for  .the  reason  that  tbe  shipment  was 
consigned  to  the  order  of  Heard  Lpmber  Com- 
pany,, with  direction  to  "notify  Henry  M. 
Canby,"  if  nothing  more  than  this  had  ap- 
peared. Raleigh  &  Gaston  .K  Co.  v.  Lowe, 
101  Ga.  331,  28  S.  E.  867.  However,  tbe  in- 
sistence of  counsel  for  the  defendant  upon 
this  point  cannot  be  sustained,  and  the  merit 
of  the  Judgment  of  the  trial  court  must  rest 
entirely  upon  the  exempting  condition  of  the 
contract  which  we  have  already  considered, 
since  an  itispection  of  tbe  record  discloses 
that  the  bill  of  lading  was  indorsed  in  blank 
by  "Heard  Lumber  Company,  by  C.  W.  'March, 
Attorney." 

"The  transferee  of  a  bill  of  lading  may  main- 
tain an  action  ex  contractu  aeainst  the  carrier 
for  fnilnre  to  deliver  to  him  all  or  any  portion 
of  tbe  goods  specified  in  the  bill  of  lading;  and 
this  is  true  whether  tbe  loss  of  the  goods  or  the 
shortage  occurred  before  or  after  he  acquired 
title  to  the  bill  of  lading."  Askew  v.  Southern 
RaUway  (X.  1  Oa.  App.  79,  58  S.  E.  242. 

The  court  did  not  err  In  sustaining  the  gen- 
eral demurrer,  because  the  stipulation  In  the 
contract  relative  to  fire  expressly  relieved 
the  carrier  from  liability  for  loss  oocasloned 
by  fire;  and  it  is  not  affirmatively  alleged 
in  the  petition  that  the  fire  or  the  consequent 
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.  destractlon  of  the  shipment  directly  resulted 
from  that  negligence  on  the  part  of  the  car- 
rier (either  In  causing  the  flre  In  the  first  In- 
stance, or  In  omitting  proper  efCorts  to  save 
the  shipment  after  the  flre  was  discovered), 
from  the  results  of  which  the  law  will  not 
permit  a  carrier  to  exempt  Itself  by  contract 
Judgment  afilrmed. 


<u  Oa.  App.  SSS) 

BUDiriiPH  T.    STATE.      (No.   6009.) 
(Court  of  Appeals  of  Georgia.    May  17,  1916.) 

(SyUahut  by  the  Oourt.) 

1.  Criminal  Law  «=»110&— Bnx  OP  ExoBP- 

TIONft— DlBMlSaAL— HbADIHO. 

A  bill  of  exceptions  which  recites  that  a 
certain  cause  was  tried  "at  the  August  term, 
1914,  of  the  dty  court  of  St.  Mary^s,"  before 
a  person  named  who  Was  actually  at  that  time 
Judge  of  the  city  coart  of  St.  Mary's,  in  Cam- 
den county,  Ga.,  and  who  signed  as  "judge  of 
the  city  court  of  St  MaryV  the  statutory 
certificate;,  reciting  that  the  "foregoing  bili  of 
exceptions  is  true,"  etc..  and  directing  "the 
clerk  of  the  city  court  of  St  Mary's"  to  cer- 
tify and  send  up  the  record  in  the  case  to  the 
Court  of  Appeals  of  Georgia,  and  whose  cer- 
tificate to  the  bill  of  exceptions  is  headed 
"Georgia,  Camden  County,"  will  not  be  dlsr 
missed  merely  because  the  bill  of  exceptions  it- 
■elf  ia  headed  "Georgia,  Chatham  County." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  dent  Dig.  |S  2Sd7.  2898,  2900.  2902. 
8204;    Dec.  Dig.  «=>1109.] 

2.  CouKis  «s>217—C^iHiOK— Stake  Dsoi8I»— 

SUFBEUB    COUBT. 

Instruction  from  the  Supreme  Court  wiU 
mot  be  sought  npon  a  question  which  has  al- 
ready been  settled  by  adjudications  of  that 
court 

[I£d.  Note;.— For  other  cases,  see  Courts,  Cent 
Dig.  St  536-^8;  Dec.  Dig.  <S=>217.] 

8.  Cbimirai.  Law  (S=»553  —  Cbxdibiutt  or 
WiTHESS— IiiFBAOHUKNT— What  CORsn- 

TOTSS. 

In  contemplation  of  law  a  witness  is  never 
successfully  impeached  until  a  mental  convic- 
tion that  he  is  unworthy  of  credit  is  produced 
npon  the  mind  of  the  iury  by  competent  proof 
(Powell  V.  State,  101  Qa.  9  [5],  29  S.  E.  309, 
63  Am.  St  Hep.  277) ;  and  the  jury  may  be- 
lieve a  witness  notwithstanding  any  effort  which 
has  been  made  to  impeach  him,  or  any  testimony 
offered  for  that  purpose,  and  even  though  he  be 
not  corroborated  (Solomon  v.  State,  10  Ga.  App. 
469  [3],  78  S.  E.  623 ;  see,  also.  Rice  ▼.  Eaton- 
ton,  16  Ga.  App.  606<  83  S.  E.  868). 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1252;    Dea  Dig.  «8=>5B3.] 

4.  Bastabds  €=21— Fbosectjtion  of  Fathbb 
— Secobitt  fob  Maintbnanck— Excuse. 
Though  it  must  appear  in  a  bastard;  case 
that  the  defendant  has  refused  or  failed  to  give 
security  for  the  maintenance,  etc.,  of  the  child 
(Pen.  Code  1910,  $§  682,  6^,  1332),  before  he 
can  be  found  guilty,  it  is  wbollv  immaterial 
for  what  reason  he  so  refused  or  tailed  to  give 
the  bond  (York  v.  State^  68  Ga.  551).  The  court 
therefore  did  not  err  in  refusing  a  request  to 
charge  the  jury  that,  if  th^  defendant  was  un- 
able to  give  the  bond  to  support  the  child,  he 
should  be  acquitted. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  SS  39-43;   Dec  Dig.  «=>21.] 


6.  Bastabds  ^=»21,  56  —  PBosEOTrnoN  or 
Fatheb— Faildbx  to  Gits  Sicubitt— "Ke- 

FUSAL." 

The  court  did  not  err  in  admitting  in  evi- 
dence the  orders  of  the  justice  of  the  peace,  one 
of  which  required  the  defendant  to  give  bond 
in  a  stated  sum  for  the  maintenance  and  educa- 
tion of  the  bastard  until  he  should  arrive  at 
the  age  of  14  years,  and  the  other  reciting  that 
the  defendant  had  'failed  to  give  the  bond  and 
security  required"  ito  the  preceding  order,  and 
directing  that  he  give  bond  for  his  appearance 
at  the  next  term  of  the  dty  court  of  St.  Mary's. 
It  was  not  necessary  that  the  latter  order 
should  state  that  the  defendant  "refused"  to 
give  the  bond.  See  Watts  ▼.  State,  12  Ga. 
App.  800,  77  8.  B.  206.  The  statute  provides 
that  "if  the  putative  father  shall  fail  to  give 
such'  security,  the  Justice  shall  bind  him  over," 
etc.  Pen.  (jode  1910,  {  1332.  A  failut«  to 
give  bond  when  required  to  do  so  is  equivalent 
to  a  refusal. 

[Ed.  Note. — For  other  cases,  isee  Bastards. 
Cent  Dig.  §S  89-43,  15B,  166;  Dec.  Dig.  «s» 
21,  66. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Refusal.] 

6.  Bastabds  4s>59  —  Withksse8  — Impeach- 

KENT   or    PboSEOUTBIX    —    PBOSECDTIOn    OT 

Fatheb— Evidence. 
There  was  no  error  in  exdoding  evidoics 
that  the  prosecutrix  was  pregnant  at  the  time' 
of  the  trial.  Her  condloon  as  to  pregnancy 
could  not  throw  light  on  the  qnesnon  as  to 
the  paternity  of  the  bastard  already  bom,  and 
she  could  not  be  impeached  as  a  witness  by 
proof  as  to  specific  acts.  Johnson  v.  State,  61 
Ga.  305;  Batteree  v.  Chapman,  79  Ga.  574,  4 
S.  E.  684.  ' 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  {|  161-164 ;  Deo.  Dig.  <S=>59.] 

7.  WiTHBSSES   €=9340— Impeachment— Repu- 
tation FOB  (Jhabtitt. 

The  court  did  not  err  in  refusing  to  admit 
testimony  that  the  "reputation  for  chastity"  of 
the  mother  of  the  bastard  was  bad,  or  that  her 
"generaf  reputation  and  character  for  chastity 
prior  to  March  25,  1012"  (about  the  time  the 
bastard  must  -liave  been  begotten),  was  bad. 
(a)  The  mode   of  impeaching  a   witness  by 

£roof  of  character  or  reputation  is  laid  down 
I  th*  CSode.  Pen.  C!ode  1910,  §  1053;  Civ. 
Code  1910,  S  5882.  The  C!ods  spedaes  the  ques- 
tions to  be  propojanded,  and  "impliedly  exdu^e 
all  others."  Barnwell  v.  Hannegan,  105  6a. 
400,  31  S.  B.  116.  See,  also.  Gordon  v.  Gil- 
more,  141  Ga.  348  (7),  349,  350,  80  S.  B.  1007. 
It  provides  for  impeachment  by  proof  that  the 
"general  character  of  a  witness  Is  bad,  and 
that  from  that  character  the  impeaching  wit- 
ness would  not  believe  hiA  on  oath ;  it  does 
not  provide  for  impeachment  by  proof  as  to  a 
gpedal  kind  of  character,  such  as  character  for 
chastity,  or  even  veracity.  Barnwell  v.  Han- 
nesan,  supra.  The  Supreme  Court  has  held 
that  a  woman  cannot  be  impeached  as  a  wit- 
ness by  proof  of  her  reputation  as  a  common 
prostitute.  Smithwick  v.  Evans,  24  Ga.  461. 
Expressions  in  the  decisions  of  the  Supreme 
Court  in  Weathers  v.  Barksdale,  30  Ga.  888, 
and  Black  v.  State,  119  Ga.  746,  47  S.  E.  370, 
not  in  harmony  with  that  decision,  are  merely 
obiter.  In  both  of  those  cases  the  court  was 
dealing  with  exceptions  to  testimony  as  to  spe- 
cific acts  of  lewdness,  and  held  that  the  testi- 
mony was  not  admissible.  The  case  last  dted 
was  a  prosecution  for  rape;  and  it  is  held 
that  in  such  cases,  "independently  of  the  ques- 
tion of  the  woman's  crwlibility  as  a  witness, 
the  jury  may  properly  consider  evidence  of  her 
previous  •  •  •  diaracter  for  chastity,  in  de- 
termining whether  or  not  she  really  consented 
to    the   sexual   Intercourse  which   she   testifies 
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was  bad  against  her  will."  Seals  7.  State,  114 
Ga.  518,  520,  40  S.  E.  731,  732,  88  Am.  St. 
Rep.  a'{.  See  also  Camp  v.  State,  3  Ga.  420, 
421.  In  Oripe  v.  State,  4  Ga.  App.  832,  62 
S.  B.  567,  no  question  was  raised  in  regard  to 
the  admissibility  of  the  evidence  introduced  as 
to  reputation  for  lewdness.  The  sole  question 
presented  for  decision  was  whether  the  evidence 
was  sufficient  to  support  the  verdict,  and  it 
was  held  that  the  jury  might  believe  a  female 
witness,  notwithstanding  proof  of  her  reputa- 
tion for  lewdness. 

(b)  While  it  has  been  held  that,  in  a  prosecu- 
tion for  bastardy,  proof  of  specific  instances  of 
si^.xual  intercourse  between  the  mother  of  the 
bastard  and  other  men  than  the  accused,  at 
and  near  the  beginning  of  the  period  of  gesta- 
tion, when  the  bastard  must  have  been  con- 
ceived, is  admissible,  not  for  the  purpose  of 
impeaching  her  character,  but  as  tending  to 
show  that  some  other  person  than  the  accused 
may  have  begotten  the  child  (1  Wie.  Ev.  { 
133,  pp.  196.  196;  6  Oyc  661;  8  R.  G.  U 
g  44,  n.  763;  State  t.  Roderick,  77  Ohio  St 
301,  82  N.  E.  1082,  14  L.  R.  A.  [N.  S.l  733), 
proof  of  the  reputation  or  character  of  the  wo- 
man is  not  admissible  for  the  purpose  of  show- 
ing tills  fact. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  U  1116,  U17, 1119,  1121;  Dec.  Dig. 
<S=3340.] 

8.  Bastards  €=s>72— Delibesations  or  Jdbt 
—Taking  Letters  to  Jubt  Rook. 

There  was  no  error  in  permitting  the  jury 
to  take  to  their  room  certain  letters  of  the  ac- 
cused to  the  prosecutrix,  admitted  in  evidence 
without  objection  and  read  to  the  jury,  in  which 
he  admitted  the  paternity  of  the  child.  As  to 
such  evidence  the  rule  is  different  from  that  ap- 
plied to  depositions.  2  Thomp.  Trials,  |  2575; 
Sbedden  v.  Stiles,  121  Ga.  637  (4),  49  S.  E. 
719. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  {  188;   Dec.  Dig.  «S=»72.] 

9.  Admission  or  Btidk:«ce  —  Vbkdict  Sus- 
tained. 

There  Is  no  merit  in  any  of  the  exceptions 
to  the  rulings  on  the  admission  of  testimony, 
for  any  reason  assigned,  and  the  «vidence  was 
ample  to  support  the  verdict 

Error  from  City  Court  of  St  Mary's; 
Emmett  McElreath,  Judge. 

Ben  Rudulpb  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

David  S.  Atkin8<»,  of  Savannah,  for  plain- 
tiff in  error.  S.  C.  Townsend,  SoL,  of  St 
Mary's,  for  the  State. 

WADB,  J.    Judgment  affirmed. 

BROYLES,  J.,  not  presiding. 


(16  Qa.  App.  8Ge) 

YOUNG   V.   BROYLES. 
(Court  of  Appeals  of  Georgia. 


(No.    6149.) 
May  17,  1915.) 


(8vnabii$  bv  the  Court.) 

1.  Certtobabi  @=3l4,  36  —  Right— Decisio.vs 
Reviewable— New  Trial. 
The  right  of  certiorari  is  a  constitutional 
right,  and  may  be  used  to  review  any  judg- 
ment of  an  inferior  judicatory.  It  may  be  ex- 
ercised without  moving  for  a  new  trial  in  the 
court  in  which  the  case  was  tried,  or  it  may 
be  used  as  a  means  of  reviewing  the  judgment 
upon  a  motion  for  a  new  trial ;    and  the  right 


is  unaffected  by  anything  that  may  have  tran- 
spired in  the  lower  court,  if  the  remedy  is  pur- 
sued in  due  time. 

[Ed.  Note. — For  other  cases,  see  Oertiomri, 
Cent  IMg.  §g  19,  51,  52;   Dec.  Dig.  «=»14,  30.) 

2.  (Doubts  ®=>igO  —  Municipal  Courts— Re- 
view—Cumulative  Remedies. 

The  right  of  certiorari  being  a  constitution- 
al right  the  statutory  privilege  of  moving  fur 
a  new  trial,  provided  in  the  act  creating  the 
municipal  court  of  Atlanta  (Acts  1913,  p.  16Ti, 
is  merely  cumulative,  and  a  complaining  party 
may  avail  himself  of  the  privilege  in  the  first 
instance,  or  not  as  he  chooses.  The  grant  of 
the  latter  remedy  does  not  debar  one  rrona  re- 
sorting to  certiorari  as  a  means  of  reviewing  a 
judgment  which  is  final  unless  set  aside. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  <S=190.] 

Error  from  Superior  (Jourt,  Fulton  Connty: 
Geo.  L.  Bell,  Judge. 

Action  by  A.  B.  Young  against  Arnold 
Broyles.  Judgment  for  defendant,  and,  peti- 
tion for  certiorari  being  dismissed,  plaintiff 
brings  error.     Reversed. 

Simmons  &  Simmons  and  R.  J.  Jordan,  all 
of  Atlanta,  for  plaintiff  in  error.  Harvey 
Hatcher,  of  Atlanta,  for  defendant  in  error. 

RUSSELL,  C.  J.  Young  brought  suit 
against  Broyles  in  the  municipal  court  of 
Atlnnta.  The  petition  was  dismissed  upon 
demurrer,  and  the  plaintiff  sued  out. a  writ 
of  certiorari  to  review  the  Judgment  The 
presiding  Judge  of  the  superior  court  dis- 
missed the  petition  for  certiorari,  upon  the 
ground  that: 

"The  plaintiff  in  certiorari  had  not  exhaust- 
ed his  remedies  provided  by  the  act  establishing 
the  municipal  court  of  AUanta,  he  not  having 
entered  an  appeal  to  the  appellate  division  of 
the  municipal  court,  but  having  taken  a  cer- 
tiorari direct  from  the  judgment  of  the  individu- 
al judge  trying  said  case." 

[1,2]  The  single  question,  therefore,  pre- 
sented for  our  consideration.  Is  whether  one 
who  complains  of  the  Judgment  of  the  par- 
ticular Judge  of  the  municipal  court  who  has 
tried  his  case,  and  seeks  to  have  it  reviewed. 
must  first  appeal  to  the  appellate  division  of 
the  court  before  he  is  entitled  to  certiorari, 
or  can  in  the  first  instance  seek  a  review  by 
certiorari.  We  are  of  the  opinion  that  the 
ruling  upon  this  question  is  controlled  by  the 
decision  of  this  court  In  Marks  v.  State,  8 
Ga.  App.  283,  68  S.  E.  951,  in  which  this 
court  held  that: 

"The  right  of  certiorari  is  a  constitntionai 
right,  and  may  he  used  to  review  any  judftment 
of  an  inferior  judicatory.  It  mny  be  exercisecl 
without  moving  for  a  new  trial  in  the  court 
in  which  the  case  was  tried,  or  it  may  be  use<f 
as  a  means  of  reviewing  the  judgment  upon  a 
motion  for  new  trial:  and  the  right  is  un- 
affected by  anything  that  may  have  transpired 
in  the  lower  court  if  the  remedy  Is  pursut-cl 
in  due  time." 

This  being  true,  the  Judge  of  the  superior 
court  erred  In  sustaining  the  motion  to  dis- 
miss the  petition  for  certiorari 

If  the  right  of  review  were  limited  au<» 
confined  to  that  provided  by  the  act  creatliiK. 
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the  municipal  court  of  Atlanta  (Acts  1913,  p. 
145),  errors  committed  by  a  trial  judge 
might  be  corrected  In  the  appellate  division, 
and  the  necessity  for  a  review  by  the  su- 
I)erlor  court  be  obviated;  and  if  we  were 
Influenced  by  the  argument  ab  Inconvenientl 
we  might  be  Inclined  to  hold  that  a  litigant 
In  the  municipal  court  of  Atlanta  is  not  en- 
titled to  certiorari  until  he  has  exhausted 
the  remedy  provided  by  the  act  creating  the 
court  However,  the  mllng  in  Marks'  Case, 
supra,  was  made  after  the  writer  had  care- 
fully examined  the  cases  cited  in  Hood  v. 
State,  4  Ga.  App.  847,  62  S.  B.  570,  as  well  as 
the  rulings  of  the  Supreme  Court  in  Roach  v. 
Salter,  54  Ga.  458,  Archie  v.  State,  99  Ga.  23, 
26  S.  E.  612,  Stewart  v.  State,  98  Ga.  202, 
25  S.  B.  424,  Hayden  v.  State,  69  Ga.  731, 
and  Maxwell  v.  Tnmlin,  79  Ga.  573,  4  S.  B. 
858.  In  Archie  v.  State,  supra,  Justice  Lump- 
kin said: 

"The  right  of  certiorari  bting  a  constitutional 
one,  the  privilege  of  moving  for  a  new  trial 
is  merely  cumulative;  and  a  complaining  party 
could  avail  himself  of  that  in  the  first  instance, 
or  not,  as  he  chose." 

In  that  case  the  plaintiff  In  error  had  filed 
a  motion  for  a  new  trial  In  the  city  conrt  of 
Cartersvllle  and  bad  dismissed  It,  and  the 
court  ruled  that:  . 

"Unquestionably,  the  dismissal  of  that  motion 
rendered  the  judgment  of  the  city  court  final, 
and  terminated  the  jurisdiction  which  that  court 
bad  over  the  case.  A  writ  of  certiorari  having 
been  applied  for  within  the  time  prescribed 
by  the  statute,  it  ought  to  have  been  enter- 
tained." 

In  the  Marks  Case,  supra,  the  motion  for 
a  new  trial  had  been  overruled  before  the  ap- 
plication for  certiorari  was  presented,  and 
hence  the  ruling  In  that  case,  that  the  remedy 
of  certiorari  "may  he  used  as  a  means  of  re- 
viewing the  judgment  upon  a  motion  for  new 
trial,"  was  In  reply  to  the  contention  that 
no  other  course  was  open  to  Marks  upon  the 
overmllng  of  bis  motion  for  a  new  trial  ex- 
cept to  sue  out  a  writ  of  error  to  review  the 
judgment  of  the  judge  of  the  city  court  refus- 
ing a  new  trial.  But  the  real  point  upon 
which  the  right  to  review  a  judgment  of  an 
inferior  Judicatory  depends  is  whether  the 
Judgment  complained  of  is  flnaL  Review  by 
certiorari  Is  a  constitutional  right,  which 
is  available  to  any  one  seeking  to  review  the 
judgment  of  an  Inferior  judicatory,  even 
though  there  may  be  other  cumulative  reme- 
dies which  might  be  applied  to  the  same  end. 
The  act  creating  the  municipal  court  of  At- 
lanta provides  a  specific  means  of  reviewing 
tbe  Judgment  of  the  particular  judge  who 
tries  the  case  in  the  first  instance,  and  is 
silent  as  to  application  for  certiorari:  but 
certainly  it  cannot  be  inferred  from  this 
silence  that  the  Legislature  intended  to  de- 
prive litigants  of  an  inherent  right  without 
even  referring  to  it.  See  Hood  v.  State,  su- 
|.ra;  Dixon  v.  State.  121  Ga.  340,  49  .<?.  E.  311. 
A   Juilgmeut  rendered  by  any  Judge  of  the , 


mnnidpal  conrt  of  Atlanta- ia  final,  unless  ex- 
cepted to,  and  the  party  who  complains  has 
the  option  of  proceeding  either  by  the  route 
prescribed  by  the  act  or  by  certiorari. 

There  is  no  conflict  between  what  is  now 
ruled  and  the  holding  In  Woodward  v.  Gres- 

ham,  16  Ga.  App.  ,  84  S.  B.  081.  though 

a  casual  reading  of  the  decision  might  per- 
haps convey  that  impression.  As  expressly 
stated  in  tbe  decision,  the  only  point  for  ad- 
judication In  that  case  was  whether  the 
grant  of  a  nonsuit  in  the  municipal  court  uf 
Atlanta  could  be  reviewed  by  the  appellate 
division  of  that  court  by  a  motion  for  a  new 
trlaL  It  was  held  in  that  case  that,  tbougb 
"the  act  of  1913  (Acts  1913,  p.  167),  creating 
the  municipal  court  of  Atlanta,  provides  no 
other  method  of  review  in  that  court  of  a 
judgment  therein  in  tbe  first  Instance,  by  a 
single  judge,  than  by  a  motion  for  a  new 
trial,"  "the  writ  of  certiorari  •  •  ♦  is 
always  available  to  review  any  final  Judg- 
ment of  an  inferior  judicatory."  It  is  ap- 
parent from  this  that  the  court  was  speak- 
ing only  of  the  fact  that  a  motion  for  a  new 
trial  was  the  exclusive  mode  of  review  in  tbe 
municipal  court  of  Atlanta,  without  any  In- 
tention, of  course,  of  holding  that  any  final 
judgment  of  that  court  might  not  be  re- 
viewed by  the  constitutional  remedy  of  cer- 
tiorari. In  that  case  there  was  a  motion 
for  a  new  trial.  In  the  case  at  bar,  so  far  as 
appears  from  the  record,  no  motion  for  a  new 
trial  was  made.  The  plaintiff  in  error  pro- 
ceeded In  the  first  Instance  to  avail  himself 
of  the  constitutional  right  of  certiorari, 
which  permits  the  superior  court  to  review 
the  judgments  of  all  Inferior  judicatories. 

The  act  creating  the  municipal  court  of 
Atlanta  provides  that  any  person  dissatlsfled 
with  the  judgment  of  the  court  in  tbe  first 
instance — that  is  to  say,  the  judgment  ren- 
dered by  a  particular  judge  who  tried  the 
case — may  make  an  oral  motion  for  a  new 
trial;  and  the  act  proceeds  to  prencrlbe  the 
method  in  which  the  motion  shall  be  diiiposed 
of,  and  to  provide  for  an  appeal  in  case  the 
motion  is  overruled,  but  there  is  nothing  in 
the  language  used  which  indicates  any  in- 
tention on  the  part  of  tbe  General  Assembly 
to  abridge  or  postpone  the  exercise  of  the 
litigant's  right  of  certiorari,  or  to  regulate 
the  manner  of  its  exercise.  The  use  of  the 
word  "may,"  to  our  minds,  -dearly  denotes 
nothing  more  than  an  intention  to  provide  a 
cumulative  remedy.  EJven  If  we  concede  that 
tbe  General  Assembly  could  have  prescribed 
the  manner  in  which  tbe  writ  of  certiorari 
should  be  exercised,  by  declaring  that  there 
should  be  no  writ  of  certiorari  until  after  the 
remedy  of  a  motion  for  new  trial  and  appeal 
had  been  exhausted,  there  is  nothing  in  the 
iBCt  to  indicate  that  such  was  tbe  legislative 
intent.  We  are  therefore  clearly  of  the  opin- 
ion that  the  remedy  by  motion  for  a  new 
trial  and  Hppeal  provided  by  the  act  of  1913 
creating  the  municipal  court  of  Atlanta  is  not 
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ezclnalTe,  bat  merely  cnmulatlTe— a  rigbt 
whlcb  the  complaining  party  may  nse  at  his 
option  In  case  be  doe?  not  prefer  to  pro- 
ceed directly  by  certiorarL 

ThlB  view  is  strengthened  when  we  con- 
sider that  in  a  case  such  as  this — where  the 
only  question  presented  Is  one  of  law — a 
decision  on  certiorari  in  the  first  Instance 
might  speed  the  final  determination  of  the 
case  and  shorten  litigation,  rather  than  pro- 
long It  In  the  present  case  the  petition  of 
the  plaintiff  in  the  municipal  court  was 
dismissed  on  general  demurrer ;  therefore  the 
sole  question  presented  was  whether,  as  a 
matter  of  law,  the  plaintiff  bad  a  casa  With- 
out considering  the  apparently  anomalous 
provision  (by  whlcb.  a  trial  Judge  would 
have  be^n  required  to  determine  on  a  mo- 
tion for  new  trial  the  correctness  of  his  rul- 
ing upon  the  demurrer),  if  a  motion  for  new 
trial  had  been  made^  and  the  motion  bad  been 
overruled,  and  the  judgment  of  the  municipal 
trial  judge  had  been  affirmed  upon  appeal  to 
the  appellate  division  of  the  municipal  court, 
the  case  then  could  have  proceeded  by  certio- 
rari, or  by  a  direct  bill  of  exceptions  to  this 
court.  If,  upon  the  hearing  in  the  appellate 
division,  the  judgment  of  the  trial  judge  bad 
been  reversed,  for  the  reason  that  be  erred 
la  sustaining  the  -  general  demurrer,  the 
case  would  then  have  to  be  tried,  with  the 
probability  of  again  traveling  over  the  same 
route,  and  also  with  the  probability  that  the 
precise  question  raised  by  the  demnrr^ 
would  be  raised  by  <»ie  or  the  other  of  the 
parties  upon  review. 

There  Is  no  force  in  the  argument  that, 
since  the  act  creating  the  municipal  court  of 
Atlanta  was  passed  in  pursuance  to  a  ccm- 
stitutional  amendment  which  authorized  the 
General  Assembly  to  confer  on  this  court 
or  other  like  courts  a  provision  for  the  cor- 
rection of  errors  in  and  by  said  courts,  and 
that  since,  by  the  provisions  of  section  41  of 
the  act  creating  the  municipal  court  of  At- 
lanta (Acts  1913,  p.  167),  provision  is  made 
for  a  rehearing  in  that  court,  the  power  to 
grant  or  refuse  a  new  trial  provides  an  ade- 
quate means  of  review,  so  as  to  exclude  the 
exercise  of  the  right  of  certiorari  until  the 
remedies  provided  in  the  municipal  court 
have  been  exhausted.  The  right  of  cer- 
tiorari is  granted  in  article  6,  section  4, 
paragraph  6^  of  the  Constitution  (Civil  Code, 


,  I  6514} ;  and  sectton  6188  of  the  (HtU  Code 

declares: 

"When  either  party,  in  any  cause  in  a  jus- 
tice's court,  corporation  court,  council,  or  any 
inferior  judicatory,  or  before  any  person  exer- 
cising judicial  powers,  shall  be  dissatisfied  with 
the  decision  or  judgment  in  snch  cause,  such 
party  may  apply  for  and  obtain  a  writ  ot  cer- 
tiorari by  petition  to  the  superior  court." 

One  of  the  prime  objects  of  the  constita- 
tlonal  amendment  of  1912,  and  the  act  creat- 
ing the  municipal  court  of  Atlanta  In  poi^ 
suance  thereof  was  to  supersede  the  jus- 
tice's courts  In  certain  cities  by  munldpal 
courts  authorized  to  exercise  jurisdiction 
with  which  Justice's  courts  were  formerly 
clothed ;  and  it  cannot  be  said  that  "the  mn- 
nldpal  court  of  Atlanta,  as  such,  has  not 
spoken  untU  the  appellate  division  lias 
spoken,  unless  the  decision  of  a  Judge  is  ac- 
quiesced In  by  the  parties,"  any  more  than 
it  can  be  affirmed  that  a  justice's  court  has 
not  spoken  upon  a  matter  of  law  until  there 
has  been  a  verdict  upon  an  appeal  In  the  Jus- 
tice's court.  The  act  creating  the  mimldpal 
court  of  Atlanta  specifically  designates  the 
review  by  the  appellate  division  of  that  court 
as  an  appeal,  and  while  it  is  true  that  the 
act  prescribes  that  upon  appeal,  as  npoa  mo- 
tion for  a  new  trial,  questions  of  law  may  be 
determined,  there  is  nothing  in  the  act  whidi 
restricts  one  who  complains  of  the  Judgment 
of  the  particular  Judge  who  tried  the  case 
to  that  method  of  review,  for  In  all  cases 
where  only  questions  of  law  are  to  be  deter- 
mined by  the  superior  court  the  remedy  may 
be  found  by  a  writ  of  certiorari.  Greenwood 
V.  Boyd  &  Baxter,  86  Ga.  584,  13  S.  K.  128. 
In  Fontano  v.  Mosely  &  Co.,  121  Ga.  48,  48  S. 
B.  707.  it  is  said: 

•'An  appeal  is  allowed  only  by  statute.  At 
common  law,  as  well  as  by  the  Civil  Code, 
•  *  ♦  a  writ  of  certiorari  lies  to  the  judg- 
ment of  any  inferior  judicatory.  The  losing 
party  before  any  inferior  judicatory  has  the 
right  to  review  its  judgment  by  certiorari,  but 
he  has  not  the  privilege  of  a  second  trial  unless 
it  is  expressly  given  him  by  statute.  Roser  v. 
Marlow,  E.  M.  Charlt  343." 

It  is  plain  from  these  mllngs  that  the 
right  of  review  provided  for  in  the  act  creat- 
ing the  municipal  court  of  Atlanta  is  merely 
cumulative  to  the  rlj^t  of  certiorari,  and  la 
not  exclusive. 

Judgment  reversed. 

BROYLBS,  J„  dlsquallfled. 
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an.  B.  c.  US) 

LANE  T.  DIIiLON  at  aL    (No.  9109.) 

(Supicme  Conrt  of  Sonth  Canltna.     May  19, 
1916.) 

1.  WILL8    «=>608— CONSTBTJCTION— "HBIBB   OF 

His  Body"— Rule  in  Shelley's  Case. 
Where  testators,  in  separate  paragraphs 
of  their  will,  devised  certain  lands  to  each  of 
tbeir  children  by  name  and  the  "heirs  of  Ms 
body,"  the  words  quoted  were  used  in  their  le- 
gal sense,  not  as  words  of  purchase,  though  a 
separate  paragraph  following  these  paragraphs 
used  the  words  "to  have  and  to  hold  during  the 
term  of  their  natural  lives,  then  to  go  to  the 
heirs  of  their  bodies,"  and  a .  codicil  gave  the 
land  bequeathed  to  one  son  and  the  heirs  of  Ua 
body,  to  him  absolutely;  and  hence  a  convey- 
ance by  a  son  bavins  children  vested  the  grantee 
with  a  fee-simple  title. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1372-1S7S;   Dec.  Dig.  <S=9608. 

For  other  definitions,  see  Words  and  Phrases, 
B^rst  and  Second  Series,  Heirs  of  the  Body.] 

2.  Wills  «s3457— Constkuction— Tkchnica'l 

WOBDS.    ' 

Where  technical  words  are  used  in  a  will, 
they  have  their  technical  meaning,  unless  a  con- 
trary intention  clearly  appears  from  the  whole 
instrument. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent. 
Dig,  S  975;  Dec  Dig.  «=»457.] 

Appeal  from  Covnion  Fleas  Circuit  Court 
of  Dillon  County ;   John  S.  Wilson,  Judge. 

Action  by  B.  Lk  Lane  against  T.  A.  Dillon 
and  another.  From  Judgment  for  defend- 
ants, plaintiff  appeals.    Reversed. 

Lb  D.  Lide,  of  Marlon,  and  Jos.  P.  Lane,  of 
Dillon,  for  appellant  J.  W.  Johnson,  of 
Marion,  and  Gibson  &  Muller  and  N.  B.  Har- 
grove, all  of  Dillon,  for  appellees. 

HYDSICK,  J.  In  separate  paragraphs  or 
items  of  their  will,  testators  devised  certain 
lands  to  each  of  their  children  by  name,  "and 
the  heirs  of  his  body."  The  devise  to  plain- 
tiff's grantor,  omitting  the  description  of  the 
land,  reads: 

"Item.  We  give  and  devise  to  our  beloved  son, 
Benjamin  F.  McDaniel,  and  the  heirs  of  his 
body,  thirty  acres,"  etc 

The  others  are  in  the  same  language,  ex- 
cept the  name  of  the  devisee  and  description 
of  the  land  devised. 

Following  these  devises,  bat  in  a  separate 
paragraph,  are  these  words: 

"To  have  and  to  hold  during  the  term  of  their 
natural  lives,  then  to  go  to. the  heirs  of  their 
bodies." 

About  a  year  after  the  execution  of  the 
wlU  a  codicil  was  added,  the  material  part 
of  which  reads: 

"Item.  l%at  the  land  given  and  bequeathed  in 
onr  first  will  and  testament  to  our  son,  James 
A.  McDaniel,  Jr.,  and  the  heirs  of  his  body,  we 
do  hereby  give  and  beaueath  unto  him  with  full 
power  to  himself  to  dispose  of  it,  if  he  may  so 
elect,  and  the  better  to  enable  him  our  said  son, 
J'ames  A.  McDaniel,  Jr.,  to  dispose  of  the  same 
to  his  own  benefit  and  advantage,  we  have  this 
day  given  him  a  deed  for  the  same." 

Having  children,  B.  F.  McDaniel  conveyed 
the  land  devised  to  him  in  fee  simple  to 
plaintiff.    His  children,  being  advised  that 


he  had  only  a  life  estate,  conveyed  the  re- 
mainder to  J.  W.  Dillon  &  Son,  under  whom 
defendant  T.  A.  Dillon  claims  it,  after  the 
dSith  of  B.  F.  McDaniel,  who  is  still  living. 

The  question  is:  What  estate  did  B.  F. 
McDaniel  take  under  the  will?  The  defend- 
ant Dillon  relies  upon  the  clause  of  the  will 
above  quoted,  which,  for  brevity,  is  called 
the  habendum,  and  the  codicil,  to  show  an  in- 
tention that  each  devisee  should  take  only  a 
life  estate  with  remainder  to  the  heirs  of 
his  .body  as  purchasers. 

[1, 2]  The  habendum  does  show  the  Inten- 
tion that  each  devisee  shall  take  only  a  Ufe 
estate.  It  says  so  plainly.  But;,  in  equally 
plain  terms,  the  remainder  is  limited  to 
"the  heirs  of  their  bodies."  The  word 
"th^,"  in  this  dause,  evidently  refers  only 
to  the  Immediate  devisees — the  sons  and 
daughters — and  does  not  include  "the  heirs 
of  their  bodies,"  so  as  to  qualify  'those  words, 
as  osed  in  the  several  devises,  and  make 
them  words  of  purchase.  The  rule  is  well 
settled  that,  when  technical  words  are  used, 
they  must  have  their  technical  meaning,  un- 
less a  contrary  Intention  clearly  appears 
from  the  whole  instrument.  There  Is  noth- 
ing in  the  habendum  clause  from  which  we 
oould  infer  the  intention  that  the  words 
"heirs  of  their  bodies"  should  not  have  their 
technical  meaning.  Nor  can  such  an  infer- 
ence be  drawn  from  the  codicil.  It  does  not 
appear  whether  the  devisee  therein  named 
bad  Issue.  The  codicil  might,  therefore,  have 
been  executed  because  he  had  no  Issue,  or  to 
enable  him  to  dispose  of  his  land  before  the 
death  of  testators,  as  It  recites  that  a  deed 
therefor  was  executed,  or  it  mi^'t  have  been 
because  testators  were  ignorant  of  the  l^al 
effect  of  their  devises.  In  such  matters  we 
cannot  speculate.  Certain  it  is  that  neither 
the  habendum  clause,  nor  the  codicil,  nor 
both  together,  warrant  a  dear  Inference 
that  the  words  "heirs  of  their  bodies"  were 
not  used  in  their  legal  sense.  This  being  so, 
they  must  have  that  meaning;  and,  giving 
them  that  meaning,  the  conclusion  is  Inevi- 
table that  plaintiff's  grantor  took  a  fee  con- 
ditional, and  his  conveyance  to  plaintlif  vest- 
ed in  him  a  fee-simple  title.  The  cases  cited 
by  appellant  fully  sustain  this  conclusion. 

Judgment  reversed. 

OART,  a  J.,  and  WATTS,  FBASBB,  and 
GAGE,  JJ.,  concur. 


(Ua  8.  C.  193) 

COX  et  aL  v.  NEWBT  et  aL    (No.  9104) 

(Supreme  (3onrt  of  South  Carolina.     May  18, 
1916.) 

1.  Dkkds  ®=»124— Wobos  or  Inheritance— 
Intent. 

The  habendum,  in  a  deed  in  regular  form 
was:  "tJnto  the  said  E.  and  her  heirs  begotten 
by  her  present  husband,  G„  forever."  The  cov- 
enant of  warranty  was :  "Unto  the  said  E.  and 
her  heirs  by  G.**    Held,  that  E.  took  a  condi- 
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tional  tM  ODder  the  deed;  since  the  word 
"heirs"  must  be  given  its  technical  meaning 
when  a  contrary  intent  does  not  appear. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {§  34&-365,  416-1287434,  435,  439,  452; 
Dec.  Dig.  «=3l24.] 

2.  Dbsds  «=»12S—GBANTra8— "Begotten." 

The  word  "begotten,"  as  used  in  convey- 
ancing, means  the  same  as  "to  be  begotten,"  un- 
less a  contrary  intent  appears. 

lEd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  345-374,  413-435;   Dec.  Dig.  <g=>123. 

For  other  definitionsj  see  Words  and  Phrases, 
First  and  Second  Senes,  Beget] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;    H.  F.  Bice,  Judge. 

Action  by  Tench  Cox  and  others  against 
Mary  C.  Newby  and  others.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

Ansel  &  Harris,  of  Greenville,  for  appel- 
lants. HayAswortb  &  Haynswortb,  of  Green- 
ville, for  respondents. 

HYDBICK,  J.  The  question  here  is  the 
proper  construction  of  a  deed  conveying  real 
estate,  which  Is  regular  and  in  the  usual 
form.  In  the  premises  the  grant  is  to  ElU- 
abetb  J.  Cox.  The  habendum  Is:  "Unto  the 
said  Elizabeth  J.  Cox  and  her  heirs  begotten 
by  her  present  husband,  George  Cox,  for- 
ever." Then  follows  a  full  covenant  of  war- 
ranty: "Unto  the  said  Elizabeth  J.  Cox  and 
her  heirs  by  George  Cox." 

At  date  of  the  deed  Mrs.  Cox  had  five  chil- 
dren by  George  Cox.  Two  of  them  prede- 
ceased her.  She  died  In  1912,  after  having 
conveyed  the  land  in  fee  simple  to  Dill,  un- 
der whom  the  defendants  claim.  Mrs.  Cox 
left  three  children  by  George  Cox  surviving 
her.    They  are  the  plaintiffs. 

[1]  The  question  is:  What  estate  did 
Mrs.  Cox  take  under  the  deed?  Plaintiffs 
contend  that  the  word  "heirs,"  In  the  haben- 
dum and  warranty,  was  used  In  the  sense  of 
"children."  If  so,  then  Mrs.  Cox  and  her 
children  took  only  life  estates,  for  there  is 
no  other  word  of  inheritance  in  the  deed. 
But  the  deed  shows  the  intention  of  the 
grantor  to  part  with  the  fee. 

[2]  It  is  contended  that  the  word  "begot- 
ten," being  in  the  past  tense,  so  qualified  the 
word  "heirs"  as  to  show  not  only  that  it  was 
used  in  the  popular  sense  of  that  word,  aa 
meaning  "children,"  but  also  as  meaning 
children  already  born  and  in  esse.  Such  con- 
struction Is  not  warranted  by  reason  or  au- 
thority. "Begotten"  is  often  used  to  refer  to 
future  as  well  as  past  issue.  The  words  "be- 
gotten" and  "to  be  begotten,"  "procreatls" 
and  "procrcandis,"  have  always  been  con- 
strued to  mean  the  same,  unless  a  contrary 
intention  clearly  appears.  Coke,  Lltt  20b. 
The  word  "heirs"  is  a  technical  word,  and 
the  rule  is  well  settled  that,  when  technical 
words  are  used,  they  must  have  their  tech- 
nical  meaning,  unless  a  contrary   intention 


clearly  appears  from  the  context  There  is 
nothing  here  to  take  this  case  out  of  the 
rule.  Church  v.  Moody,  98  S.  C.  234,  82  S.  E. 
428,  Is  conclusive  of  the  question.  There  the 
deed  was  to  Margaret  Scott  "and  the  heirs 
of  her  body  begotten,"  etc.  At  date  of  the 
deed  she  had  one  child,  and  another  was 
afterwards  bom.  Held,  that  both  were  en- 
titled under  the  deed. 
Judgment  affirmed. 

GABT,  C.  J.,  and  WATTS,  FRASBB,  and 
GAGE,  JJ.,  concur. 


(IW  S.  C.  181) 
JONES  et  aL  ▼.  WESTEBN  UNION  TELE- 
GRAPH CO.     (No.  9106.) 

(Supreme  Court  of  Sonth  Carolina.     May  17, 
1915.) 

1.  TBLaaaAPHB  and  Tei.efhonk8  9=338— Rc- 
CBFnoN  OF  Mkssaoe  for  Tbansicission— 
Oblioatior  Ixposbd  on  Teixokafu  Com- 
pany. 

A  tel^aph  company  receiving  a  message 
for  transmission  must  deliver  it  within  a  rea- 
sonable time,  and,  where  it  fails  through  its 
wrongful  act  so  to  do,  it  is  liable  for  die  dam- 
ages proximately  resulting  therefrom. 

[Ed.  Note.— For  other  cases,  see  Tel^raphs 
and  Telephones,  Cent  Dig.  {  33 ;  Dec.  Dig.  «» 
38.] 

2.  TELBOaAPRS  AND  Telkphones  «=337— Bb- 

CEPTioN  or  Message  fob  Tbanskission— 
Obuoation  Imposed  on  Teixobaph  Com- 

FANT. 

A  telegraph  company,  learning  that,  be- 
cause of  conditions  brought  about  by  no  fault 
on  its  part,  it  is  unable  to  deliver  a  message, 
must  send  a  service  message  notifying  tlie  sender 
why  delivery  cannot  be  made. 

[Ed.  Note. — For  other  cases,  aee  Telagraptis 
and  Telephones,  Cent  Dig.  If  23,  24,  29,  30,  32; 
Dec.  Dig.  9=937.] 

S.  Pleading  ®=>21— Beceptiok  of  Messaoe 
FOB  Transmission  —  Obligation  Imposed 
oh  Telbobafh  Company. 

A  cause  of  action  for  a  telegraph  company's 
nondelivery  of  a  message  is  inconsiatent  with 
a  cause  of  action  for  its  failure  to  send  a  serv- 
ice message  on  learning  that,  because  of  condi- 
tions brought  about  by  no  fault  on  its  part  it 
is  unable  to  make  delivery  of  the  message,  and 
one  cannot  recover  damages  for  a  wrongful 
failure  to  deliver  and  for  a  wrongful  failure  to 
send  a  service  message. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  |  44;   Dec.  Dig.  «s»21.1 

4.  Affeai,  and  Bbbob  «=»1064— Teixgbafbm 
and  Telephones  9=»74  —  Reception  or 
Message  fob  Tbansmission  —  Obuoation 
Imposed  on  Teleobapb  Company. 

Where  the  complaint,  in  an  action  against 
a  telegraph  company,  alleged  damages  for  non- 
delivery of  a  message  and  for  failure  to  send 
a  service  message,  a  charge  authorizing  a  ver- 
dict for  actual  and  punitive  damages  for  non- 
delivery and  a  verdict  for  actual  and  punitive 
damages  for  failure  to  send  a  service  messase 
was  erroneous  and  prejudicial  to  the  company. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  4219,  4221-4224;  Dec 
Dig.  9=>1064;  Telegraphs  and  Telephones. 
Cent  Dig.  i  77;   Dec.  Dig.  «s>74.] 

Gage,  J.,  dissenting. 
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Appeal  from  Common  Pleas  Circuit  Court 
of  Kershaw  County;  W.  A.  Holman,  Special 
Judge. 

Action  by  J.  H.  Jones  and  another  against 
the  Western  Union  Telegraph  Company. 
From  a  Judgment  for  plalntlifs,  defendant 
appeals.     Reversed. 

Geo.  H.  Fearons,  of  New  York  City,  and 
Nelson,  Nelson  &  Oettys,  of  Columbia,  for 
appellant  De  Pass  &  De  Pass  and  Alfred 
Wallace,  Jr.,  all  of  Columbia,  for  respond- 
ents. 

OART,  O.  J.  TbU  Is  an  action  for  dam- 
ages, alleged  to  hare  been  sustained  by  the 
plaintiff,  through  the  wrongful  acts  of  the 
defendant,  in  falling  to  deliver  the  following 
telegram: 

"Killians,  S.  0.,  ia-2a-l»18. 

"To  Dr.  Langford,  Blythewood,  S.  O. :  Please 
come  to  see  my  wife.  J.  H.  Jones." 

The  Jury  rendered  a  verdict  in  favor  of  the 
plaintlS  for  $500  actual  damages  and  $1,000 
punitive  damages.  The  defendant  made  a 
motion  for  a'  new  trial,  which  was  granted, 
unless  the  plaintiff  remitted  $500  of  the  ver- 
dict for  punitive  damages,  which  sum  was 
remitted  and  Judgment  entered  for  $1,000. 
The  defendant  appealed,  and  the  sole  ques- 
tion is  whether  bis  honor,  the  presiding 
Judge,  erred  in  charging  the  Jury  as  follows: 

"A  telegraph  company  owes  to  the  sender  of 
a  telegram  the  duty  to  inform  ber  promptly  of 
inability  to  deliver  the  message  to  the  addressee, 
and,  if  it  fails  to  do  so,  it  is  responsible  in  dam- 
ages to  the  sender  for  any  injury  to  bim  caused 
by  such  failure  to  notify  the  sender,  the  same 
as  for  failure  to  deliver  promptly." 

TSe  complaint  alleges: 

'^That  tbe  defendant,  as  plaintiffs  are  inform- 
ed and  believe,  negligently,  recltlessly,  willfully, 
and  wantonly  failed  to  deliver  said  message 
to  Dr.  Langfordj  although,  as  plaintiffs  are  in- 
formed and  believe,  the  message  could  have 
reached  Blythewood  in  a  short  time  after  being 
received  a^  the  office  at  KUlians,  and  the  de- 
fendant negligently,  recklessly,  willfully,  and 
wantonly  failed  to  notify  the  plaintiff  Sallie 
Jones  of  the  nondelivery  of  said  message  to  Dr. 
Langford." 

[1,  2]  When  a  telegraph  company  receives 
a  message  for  transmission,  the  law  Imposes 
uiion  it  the  duty  of  delivering  the  telegram 
within  a  reasonable  time;  and,  if  it  falls 
through  its  wrongful  acts  In  this  respect,  it 
becomes  liable  for  all  damages  proximately 
resulting  from  such  dereliction  of  duty.  If, 
however.  It  finds  out  that  conditions  are 
such  as  to  cause  inability  on  its  part  to 
transmit  the  telegram,  then  the  law  requires 
that  it  should  send  a  service  message  notify- 
ing the  sender  why  delivery  cannot  be  made. 

Tbe  obligation  to  deliver  Is  primary  In  its 
nature,  wtille  the  duty  to  send  a  service  mes- 
sage is  secondary,  and  arises  from  a  differ- 
ent state  of  facts,  viz..  Inability  of  a  tele- 
graph company,  without  fault  on  its  part,  to 
discbarge  Its  primary  duty.  Mackorell  v. 
Telegraph  Co.,  00  S.  a  498,  73  S.  El.  359,  875. 


18]  A  cause  of  action  for  nondelivery,  bas- 
ed upon  the  wrongful  acts  of  the  telegraph 
company.  Is  inconsistent  with  a  cause  of  ac- 
tion for  failure  to  send  a  service  message, 
for  the  reason  that  a  cause  of  action  for  fail- 
ure to  send  a  service  message  presupposes  and 
is  predicated  upon  the  theory  that  conditions 
which  were  brought  about  by  no  fault  on 
the  part  of  the  telegraph  company,  and  for 
which  It  Is  not  responsible,  were  the  cause 
of  Its  inability  to  make  delivery. 

A  plaintiff  cannot  recover  damages  for 
failure  to  send  a  service  message,  unless 
there  was '  negligence  or  willfulness,  on  the 
part  of  the  telegraph  company,  not  in  failing 
to  deliver,  but  in  the  failure  to  send  a  serv- 
ice message,  after  ascertaining  that  condi- 
tions had  arisen  which  rendered  it  power- 
less to  make  delivery.  Therefore  a  plain- 
tiff cannot  recover  double  damages — those 
caused  by  the  wrongful  failure  to  deliver, 
and  those  resulting  from  the  wrongful  fail- 
ure to  send  a  service  message. 

[4]  It  will  be  observed  that  the  complaint 
alleges  that  tbe  plaintiff  suffered  damages, 
not  only  on  account  of  the  nondelivery  of  the 
telegram,  but  also  on  account  of  the  failure 
to  send  a  service  message;  and  that  under 
the  charge  of  his  honor,  the  presiding  Judge, 
the  Jury  could  render  a  verdict  for  actual 
and  punitive  damages,  for  nondelivery,  and 
also  for  actual  and  punitive  damages  for 
failure  to  send  a  service  message.  This  was 
erroneous  and  prejudicial  to  the  rights  of 
the  appellant,  and  may  have  been  the  cause 
of  the  amount  of  the  verdict  for  punitive 
damages,  which  was  reduced,  because .  his 
honor,  the  presiding  Judge,  regarded  it  as  ex- 
cessive. 

Judgment  reversed,  and  new  trial  granted. 

WATTS  and  rRASEB,  JJ.,  concur. 
GAGB,  J.,  dissents. 

HYDRICK,  J.  I  concur  in  the  result. 
There  should  be  a  new  trial,  because  plain- 
tUTs  seventh  request  was  Inapplicable  to  the 
facts  of  the  case  and  prejudicial  to  defend- 
ant Dr.  Langford  was  a  meml>er  of  the 
firm  of  Langford  Bros.,  whose  store  was 
across  the  street  from  the  telegraph  offica 
The  testimony  Is  that,  when  he  was  not  at- 
tending calls,  he  was  usually  'about  the 
store;  and,  when  he  was  absent,  telegrams 
for  him  were  nearly  always  left  at  the  store, 
though  not  by  his  instructions  or  request. 
The  agent  of  defendant  who  received  this 
message  testified  that  he  rememl>ered  receiv- 
ing It,  and  thought  that  It  was  left  at  the 
store,  where  most  of  the  telegrams  for  tbe 
doctor  were  delivered,  or  left  for  him,  when 
he  could  not  be  found.  He  had  no  receipt 
for  It  or  positive  recollection  of  its  having 
been  left  at  the  store,  but  felt  sure  it  was  de- 
livered somewhere.  Even  if  the  company 
should,    under  some    circumstances.    Inform 
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the  sender  of  nondelivery  and  tlie  reasons 
therefor.  It  was  not  required  to  do  so  under 
the  facte  of  this  case,  because  It  was  sup- 
posed that  a  proper  delivery  bad  been  made. 
It  Is  unnecessary,  in  this  view,  to  decide 
whether  the  failure  to  send  a  service  mes- 
sage, when  the  circumstances  require  the 
sending  of  one,  would  give  rise  to  a.  separate 
and  distinct  cause  of  action,  or  is  a  mere  in- 
cident to  the  cause  of  action  arising  from 
the  fallore  to  deliver  the  principal  message. 

(KM  8.  a  SIS)  ■^— • 

IHMS  T.  ATLANTIC  COAST  UHB  B.  CX>. 
et  aL     (No.  9042.) 

(Supreme  Court  of  South  Carolina.     April  t, 
1915.) 

1.  Masteb  and  Sibvant  «=3>250— Ii^Jtmr  to 
Sebvant— Pleadings    and    Pboof— Ihteb- 

STATB    COIIMEBCB    —    FEDKKAI.    EjMTLOTEBB' 

Liability  Act. 

When  tbe  pleadings  show  facts  bringing 
an  action  for  the  death  of  an  employe  within 
the  federal  Emploveia'  LiablUtr  Act  (Act  April 
22,  190^  c.  149,  36  Stat  66  [D.  S.  Oomp.  St. 
1913,  tt  8667-8666])  it  must  be  tried  under  that 
law. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  f  805;  Diec.  tMg.  <S=»250.] 

2.  Masteb  and  Skbvant  9=>284— Death  of 
Skbv  ANT— Pleading — Avendvent. 

Where  the  complaint,  in  an  action  for  the 
death  of  a  railroad  employ6,  averred  that  he 
was  engaged  in  intrastate  commerce,  and  there 
was  nothing  to  show  the  applicability  of  the 
federal  Employers'  Liability  Act  defendant 
cannot  on  a  second  trial,  after  the  close  of 
plaintiS's  evidence,. show,  without  amending  its 
answei^  that  deceased  was  engaged  in  interstate 
commerce  at  the  time  of  his  death,  for  that  fact 
should  have  been  raised  by  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  861-876;  Dec.  Dig.  i8=> 
264.] 

8.  Trial  ®=355  —  Reception  or  Evidencb  — 

Res  GEST.S:. 

The  trial  court  has  considerable  discretion 
in  determining  what  is  res  gestxe. 

[Ejd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  130;  Dec.  Dig.  «=»55.] 

4.  Appeal  and  Ebbob  <S=»1097— Detebmina- 

TioN— Law  of  Case. 

A  jadgment  on  a  prior  appeal  is  the  law 
of  the  case  and,  where  the  facts  on  the  second 
trial  are  tbe  same,  is  conclusive. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  4358-4368,  4427;  Dec. 
Dig,  «=»1097.] 

6.  Appeal  and  Ebbob  «=>854  —  Review  — 

Reasons  of  Ix»web  (3oubt. 

Reasons  assigned  for  the  denial  of  a  mo- 
tion to  dismiss  form  no  part  of  tbe  court's 
charge,  and  error  cannot  be  predicated  thereon. 

[Ed.  Note. — For  other  cases,  see  Appp.-il  and 
Error,  Cent  Dig.  «§  3403.  .3404,  3408-5424, 
3427-8430;  Dec.  Dig.  (3=»864.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  R.  Vf.  Memminger,  Judge. 

Action  by  Lizzie  M.  Mims,  as  administra- 
trix of  the  estate  of  John  J.  Mims,  deceased, 
against  tbe  Atlantic  Coast  Line  Railroad 
Company  and  another.  From  a  Judgment 
for  plaintiff,  defendants  appeaL    Affirmed. 


P.  A.  WiUoox,  of  Florence,  L.  W.  Mde- 
more,  of  Sumter,  and  Barron,  McKay,  Frier- 
son  &  Moffatt,  of  Columbia,  for  appellants. 
NelBon,  Nelson  ft  Oettys,  of  Columbia,  aod  J. 
H.  Clifton,  of  Sumter,  for  respondent 

WATTS,  J.  This  was  an  action  by  plato- 
tlff,  as  administratrix,  tor  the  benefit  of  her- 
self and  her  four  minor  children,  to  recover 
damages  for  the  death  at  ber  bushand  on 
December  19,  1910,  caused  by  tbe  alleged 
Joint  and  concurrent  carelessness,  negligence, 
recklessness,  willfulness,  and  wantonness  of 
the  defeHdant&  Thi«  tai  tbe  second  appeal 
In  the  case.  In  the  first  case,  at  the  close 
of  all  the  t^timony,  bis  honor.  Judge  Spaia 
granted  a  nonsuit,  which  upon  appeal  was 
reversed.  The  decision  on  the  first  appeal 
is  reported  In  05  S.  Q.  370,  78  S.  E.  1031. 
The  suit  was  brought  under  what  la  oommon- 
ly  known  as  the  Lord  Campbell's  Act  The 
allegations  of  the  complaint  and  answer  do 
not  show  that  plaintiS's  intestate  was  en- 
gaged in  interstate  commerce  at  the  time  he 
was  killed,  and  during  the  time  of  the  first 
trial,  and  in  the  appeal  therefrom,  no  men- 
tion is  made  by  the  defendants  of  tbe  act 
of  Congress  known  as  the  federal  Employ- 
ers' Liability  Act  Not  only  was  no  mention 
made  of  the  federal  act  during  the  first  trial 
and  appeal,  although  it  was  as  available  to 
the  defendants  on  the  first  trial  as  tbe  sec- 
ond, but  it  appears  at  the  second  trial  the 
defendants  obtained  leave  over  objection  of 
tbe  plaintiff  and  were  permitted  to  amend 
their  answer  by  setting  up  the  defense  of 
willful  and  gross  contributory  negligence  on 
the  part  of  the  plaintiff's  Intestate  under  tbe 
South  Carolina  statute.  Tbe  second  trial 
was  had  before  Judge  Memmingor  and  a 
Jury,  and  resulted  in  a  verdict  in  favor  of 
plaintiff  for  $16,000.  As  soon  as  plaintiff's 
case  was  closed,  tbe  counsel  for  defendants 
announced  that  train  46,  which  plaintUTs  in- 
testate was  inspecting  while  killed,  was  en- 
gaged in  interstate  commerce,  and  that  they 
would  Introduce  testimony  to  show  that,  in 
tbe  Inspection  of  this  train  and  otherwise, 
the  plaintiff  was  engaged  in  commerce  be- 
tween the  states,  and  consequently  the  stat- 
ute under  which  plaintiff  was  bringing  her 
case  bad  been  suspended  by  the  act  of  Con- 
gress of  the  United  States,  known  as  the 
federal  Employers'  Liability  Act  AprU  22, 
1008.  The  court  refused  to  allow  the  defend- 
ants at  that  time,  under  tbe  pleadings,  to 
raise  this  issue,  and  refused  to  admit  any 
testimony  in  regard  thereto.  The  cou^t  also 
refused  to  direct  a  verdict  in  favor  of  defaid- 
ants  as  asked  for.  After  entry  of  Judgment 
defendants  appeaL 

Exceptions  1  and  2  allege  error  on  tbe  part 
of  tbe  presiding  Judge  in  refusing  to  allow 
certain  testimony,  which  the  appellants  ocm- 
tend  would  show  that,  when  plaintiff's  intes- 
tate was  killed,  be  was  engaged  In  Inter- 


^EsFor  other  «asw  se«  (am*  topte  and  KBY-NUUBBR  la  all  K«y-Nambv«d  Diswts  and  Indaxw 


Digitized  by  V^OOQIC 


s.a) 


icasa  T.  Axijurno  coast  ijkb  b.  oa 


873 


state  commerce,  and  In  refusing  to  allow  tes- 
timony which  defendants'  counsel  stated  they 
would  offer  for  the  purpose  of  bringing  the 
case  under  the  Etmployers'  Ldablllty  Act,  and 
the  remarlcs  of  the  judge  at  that  time.  His 
boBor  took  the  position  that  the  testimony 
was  irrelevant  and  not  responslTe  to  the 
pleadings  and  not  an  issue  in  this  case;  that 
the  case  had  been  passed  upon  by  the  Su- 
preme Court  and  an  amendment  over  objec- 
tion of  plaintiff  allowed  Just  before  proceed- 
ing with  the  second  trial.  After  the  plain- 
tifTs  testimony  was  all  In,  for  the  first  time 
It  aeems  to  have  occurred'  to  the  defendants 
that  they  wanted  to  avail  themselves  of  the 
federal  statute  (Employers'  Liability  Act). 
The  facts  In  every  case  should  be  pleaded. 

[1]  Whenever  the  pleadings  show  facts 
pleaded  that  the  case  is  one  that  can  be  tried 
either  under  the  federal  or  state  law,  then 
the  court  can  try  it  under  either  law.  When 
the  pleadings  show  facts  that  bring  It  under 
the  federal  law.  It  must  be  tried  under  the 
federal  law;  and,  when  the  pleadings  show 
it  is  brought  under  the  state  law,  it  must  be 
tried  under  that  law. 

[2]  Ttia  complaint  was  filed  April  6,  1911, 
and  alleges  deceased  was  killed  December  ID, 
IdlO,  and  alleges  defendants  controlled  and 
operated  its  railroad  In  the  counties  of  Sum- 
ter and  Richland  and  cities  of  Sumter  and 
Columbia,  8.  C,  and  it  nowhere  alleges  that 
the  defendants  operated  its  road  in  any  other 
state  than  South  Carolina,  and  there  is  no 
allegation  in  the  complaint  whereby  it  could 
be  inferred  that  defendant  railroad  was 
engaged  In  interstate  commerce,  but  the  com- 
plaint clearly  alleges  that,  at  the  time  at  the 
death  of  the  deceased,  it  was  engaged  in  in- 
trastate business.  The  defendants  answered 
without  alleging  that,  at  the  time  the  deceas- 
ed was  killed  while  fii  their  employment,  he 
was  engaged  in  the  inspection  of  a  car  which 
was  engaged  in  Interstate  commerce,  ^bese 
facta  must  have  been  known,  or  should  have 
been  known,  to  them,  if  they  existed.  They 
try  the  case  in  1012  before  Judge  Spain. 
Defendants  obtain  a  nonsuit,  which  npon  ai>- 
peal  is  reversed,  and  the  case  is  ripe  for  a 
trial  before  Judge  Memmlnger,  and  a  motion 
to  amend  answer  is  made  and  allowed,  and 
•till  no  ^ort  made  to  set  up  this  defense  and 
advertise  the  plaintiff  of  this  defense.  ID 
does  seem  to  na  that  Justice  and  fair  dealing 
nnder  all  of  the  drcnmstances  of  the  case 
should  have  required  the  defendants  if 
they  intended  to  Invoke  the  benefits  which 
they  thought  would  Issue  to  them  under  the 
act  of  Congress  to  plead  the  facts  applicable 
to  bring  it  under  the  act  It  would  be  an 
injustice  at  this  stage  of  the  case  to  allow 
this  defense  The  plaintiff  alleged  he  was 
engaged  In  Intrastate  commerce  when  he  was 
killed.  The  first  trial  showed  that  he  was. 
When  his  honor,  In  the  exercise  of  his  dis* 
cretlon,  allowed  the  defendants  to  amend 
tibelr  answer,  permitting  them  all  they  asked 


for,  there  was  no  hint  or  suggestton  that  he 
was  engaged  in  interstate  commerce.  If  he 
was,  the  information  was  or  should  have  been 
known  to  them,  and,  if  they  desired  to  raise 
this  issue,  they  should  have  set  forth  such 
allegations  in  their  answer  as  to  raise  an 
Issuable  fact ;  but  tUs  they  failed  to  do,  but 
knowing  that  the  plaintiff  by  her  pleadings 
based  her  case  on  the  state  law,  and  after  a 
trial  under  that  law,  and  an  appeal,  without 
any  reference,  or  suggestion  even,  or  allega- 
tion, being  made  to  the  federal  Employers' 
Liability  Act,  or  that  the  deceased  at  the 
time  of  his  injury  was  engaged  in  interstate 
commerce,  defendants  wait  until  the  dose  of 
plaintiff's  testimony  in  the  second  trial,  and, 
without  even  seeking  to  amend  their  answer, 
attempt  to  bring  into  th^  case  by  introduc- 
ing evidoice,  and  seek  a  direction  of  a  vei:dlct 
upon  a  ground  not  pleaded.  The  plaintiff  al- 
leges that  she  has  a  cause'  of  action  against 
the  defendants  and  is  entitled  to  a  irl&i  ei- 
ther under  the  state  or  federal  law,  the  plead- 
ings n:\ade  out  a  case  to  be  tried  under  the 
state  IkvT,  and  nnder  the  pleadings  his  honor 
was  correct  in  ruBng  as  he  did.  It  is  not 
necessary  to  plead  either  a  state  or  federal 
statute,  but  it  is  necessary  to  plead  facts 
which  bring  it  under  one  or  the  other ;  and, 
when  the  pleadings  show  that  it  was  inter- 
state commerce,  the  state  or  federal  courts 
try  it,  and  federal  law  governs;  when  the 
pleadings  show  it  was  Intrastate  commerce, 
the  state  law  goverqs.  The  defendants 
should  have  pleaded  the  federal  act,  or  at 
least  such  facts  as  would  render  the  act  ap- 
plicable; and  inasmuch  as  tbey  did  .not  do 
so,  and  the  pleadings  made  out  a  case  based 
on  the  state  law,  the  exclusion  of  the  evi- 
dence by  his  honor,  complained  of,  was  prop- 
er, as  it  was  not  responsive  to  any  issue  rais- 
ed by  the  pleadings.  If  there  bad  been  an  al- 
legation in  the  answer  that  brought  it  wltlUn 
the  federal  Employers'  Liability  Act,  it 
would  have  been  controlled  by  the  act,  al- 
though the  provisions  may  not  have  been  re- 
ferred to  in  express  terms  in  the  pleadings, 
and  proof  would  be  allowed  in  the  case,  but 
in  this  case  there 'is  no  such  allegation,  and 
his  honor  committed  no  error,  and  tliese  ex- 
ceptions are  overruled. 

[3}  Exception  S  is  overruled.  As  we  see 
no  error  on  the  part  of  his  honor,  it  was  not, 
in  his  honor's  opinion,  a  part  of  res  gestae; 
and'  other  witnesses  practically  testified  to 
the  same  thing  sought  to  be  proved  by  Dr. 
China  as  to  what  part  of  the  res  gestae  must 
in. a  large  measure  be  left  to  the  sound  Ju- 
dicial discretion  of  the  trial  Judge. 

[4]  £2xceptions  4  and  5  are  overruled.  The 
facts  in  this  case  were  practically  the  same 
as  in  the  former  trial,  and  on  former  appeal 
it  was  held  to  be  error  to  grant  a  nonsuit  on 
case  made  out.  This  certainly  became  the 
law  of  this  case,  and  res  adjudicata  as  to  the 
points  and  question  presented  In  the  appeal, 
and  his  honor  was  not  in  error  in  refusing 
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the  same,  and  he  had  sound  reason  for  refns- 
Ing  the  same  upon  the  law  decided  and  the 
evidence  developed. 

[I]  Exception  6  is  overruled.  His  honor 
overruled  the  motion  for  direction  of  verdict 
and  assigned  his  reason  therefor.  It  was  not 
a  part  of  his  charge,  and  conld  not  be  preju- 
dicial to  the  defendants.  It  was  not  such 
a  Judicial  indiscretion  as  was  committed  by 
the  trial  Judge  in  Latimer  v.  Electric  Co., 
81  S.  C.  374-375,  62  S.  E.  438,  or  In  Irby  v. 
Express  Co.,  06  S.  C.  854,  80  S.  B.  613,  or 
Stokes  V.  Murray,  99  S.  C.  217,  83  S.  E.  33, 
bat  is  analogous  to  the  case  of  Rearden  v. 
Insurance  Co.,  70  S.  C.  526,  60  S.  B.  1106. 
All  exceptions  are  overruled. 

Judgment  afllrm«d. 
• 

GARY,  0.  J.,  concurs  in  the  result  HY- 
DRICK,  FRASBR,  and  GAGE,  JJ.,'  ooncorln 
tbe  <q^nU>ii. 

(IW  S.  C.  86) 

EOBNNECKE  v.  SEABOARD  AIB  LINE 
BT.  (No.  9093.) 

(Suprem*  Court  of  South  CaioliiUL     May  4, 
1015.    On  Rehearins.) 

1.  Master  and  Sebvant  ^=3264  —  Fkdkbai. 
KupLOYEBs'  Liability  Act— fLiAWNQ. 

\V1iere  neitbw  plaintiff  nor  defendant  in  a 
death  action,  claimed  any  rigbt  or  immiuiity 
under  the  federal  Employers'  Liability  Act 
(Act  April  22,  1908,  c.  149,  35  Stat  65  [U.  a 
Comp.  St  1913,  iS  8667-8665]}  evidence  tending 
to  brine  the  case  under  the  statute  iboold  be 
excladed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |S  861-876;  Dec.  Dig.  «=» 
264.J 

2.  CoiniXBCB    9=s»8    —    FXDBRAI.    BUTLOins' 
LlABIUTT  Act— PZXADINO. 

Where,  in  an  action  for  tbe  death  of  a 
railroad  employ^,  evidence  that  be  was  engaged 
in  interstate  commerce  was  elicited  without  ob- 
jection on  tbe  cross-examination  of  one  of  plain- 
tiff's witnesses,  either  party  might,  so  long  as 
tbe  evidence  remained  in  the  record,  claim  the 
benefit  of  the  federal  statute,  though  the  {head- 
ings of  neither  asserted  any  right  or  immunity 
under  it 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  f  6;   Dec  Dig.  «=>&] 

8.   PlAADIRO    4=»248  —   AlfBNDICKira  —  NBW 

Cause  or  Action. 

Where  a  complaint  for  the  wrongful  death 
of  a  railroad  employe  averred  tbe  existence  of 
a  dependent  wife  and  children,  tbe  court  might 
in  its  discretion,  allow  an  amendment  which 
changed  tbe  action  from  one  under  tbe  state 
laws  to  one  under  the  federal  Employers'  Lia- 
bility Act;  such  amendment  not  changing  tbe 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  IMg.  I!  686.  687,  689-706,  708%,  709; 
Dec  Dig.  (8=248.] 

4.  PLEADINO  «=»239  —  AlCBNDUENT  —  Tbiai, 

Amendment. 

Where  the  court  grants  a  trial  amendment 
which  enables  plaintiff  to  rely  on  a  federal  stat- 
ute instead  of  the  state  law,  it  should  impose 
such  conditions  as  will  prevent  prejudice  to  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  IS  626-635;   Dec  Dig.  «=239.] 


5.  CONTINTJANCK      4=»14   —    AMENDMENT      OP 
FixADINOB— RlQET   TO. 

In  an  action  against  a  railroad  company 
for  tbe  death  of  an  employ^,  the  court  allowed 
a  trial  amendment  to  the  complaint  which 
originally  sought  recovery  under  tbe  state  laws. 
After  tbe  amendment  which  based  recovery  op- 
en the  federal  Employers'  Liability  Act  defend- 
ant asserted  that  it  was  not  prepared  to  meet 
the  issue  of  the  dependency  of  deceased's  widow 
and  chUdren.  Held  that  where  plaintiff's  coun- 
sel consntted  to  striking  out  tbe  names  of  tho6e 
children  who  were  not  ooncededly  dependent 
and,  although  the  trial  continued  for  three  days, 
defendant  offered  no  evidence  on  tbe  issue  of 
dependency,  though  the  widow  end  children  re- 
sided in  the  place  where  the  trial  was  held,  tbe 
action  of  the  court  in  allowing  the  amendment 
and  proceeding  with  the  trial  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
<3ent  Dig.  {{  25,  99-112 ;  Dec.  Dig.  <8=»14.] 

6.  Masteb  and  Servant  9=9284  —  Federal 
Employers'  Liability  Act  —  What  Law 

GOVEBNS. 

Where  it  is  an  issue  of  fact  whether  tbe 
state  law  is  applicable  or  the  federal  Employ- 
ers' Liability  Act,  that  question  should  be  sub 
mitted  to  tbe  jury  under  proper  instructions. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  100(^1000,  1002-1132; 
Dec.  Dig.  «=»284.] 

7.  Nbolioeroe  9=s»136— Directed  Verdict. 

Where  some  of  the  specifications  of  negli- 
gence in  a  complaint  were  supported  by  evi- 
dence, defendant's  motion .  to  direct  a  verdict 
in  its  favor  was  properly  denied. 

[Bd.  Note. — For  other  cases,  see  Negligence. 
Gent  Dig.  {{  277-353;  Dec.  Dig.  «=>136.] 

8.  Appeal  and  Error  €=s>1067  —  Harmless 
Error— Refusal  or   Instructions. 

In  an  action  for  a  railroad  employe's  death, 
the  refusal  to  charge  that  the  fact  that  a  large 
number  of  cars  were  being  backed  was  no  evi- 
dence of  negligence  is  not  prejudicial  error,  for 
the  jurors  must  be  presumed  to  have  been  rea- 
sonable. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4229;  Dec  Dig.  <S=9l067.} 

0.   liABTER  AND   SERVANT  e=»lS7  —  INJURIES 

TO  Servant— Duty  to   Warn. 

It  cannot  be  held  that  under  no  circum- 
stance is  tbe  crew  of  a  switch  engine  working 
in  a  switch  yard  bound  to  give  signals. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  gj  260,  270,  273,  274,  277, 
278;  Dec.  Mg.  (S=9lS7.] 

10.  Master  and  Servant  «s>270— Injuries 

TO    SBBVAinv-EVIDBNCE. 

Where  it  was  a  question  of  fact  whether 
a  movement  of  cars  was  more  than  a  switching 
operation,  tbe  admission  of  a  rule  governing 
the  movement  of  cars,  not  applicable  to  mere 
yard  service,  was  not  error. 

[Ed.  Note.— For  other  cases,  see  blaster  and 
Servant.  C^ent  Dig.  U  013-027,  932;  Dec  Dig. 
«s>27(>J 

Appeal  from  Common  Pleas  Clnult  Court 
of  Richland  County;  W.  A.  Holman,  Special 
Judge. 

Action  by  B.  M.  Koennecke  against  the 
Seaboard  Air  Line  Railway.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. * 

Lyles  St  Lyles,  of  Columbia,  for  appellant 
F.  G.  Tompkins,  W.  H.  Cobb,  and  C.  S.  Mon- 
teith,  all  of  Columbia,  for  respondent 
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HTDBICK,  J.  [1]  Plaintiff  brought  thla 
ncUon  to  recover  damages  for  the  alleged 
wrongful  killing  of  her  intestate  by  the  de- 
fendant. The  complaint  states  a  cause  of 
action  under  the  state  statute.  There  is  no 
allegation  that,  at  the  time  he  was  killed, 
deceased  was  employed  In  Interstate  com- 
merce, or  that  defendant  was  engaged  In 
such  commerce.  Nor  are  any  facts  alleged 
from  which,  by  reasonable  Intendment,  such 
employment  or  engagement  can  be  Inferred. 
Nor  does  defendant  set  up  In  Its  answer  any 
facts  which  'directly,  or  by  reasonable  In- 
tendment, bring  the  case  under  the  federal 
statute.  The.  allegation  of  the  complaint 
that  deceased  left  a  widow  and  four  chil- 
dren, who  were  dependent  upon  him.  Is  ap- 
propriate to  an  action  under  the  federal  stat- 
ute ;  and,  while  the  allegation  of  dependency 
Is  not  strictly  necessary.  It  is  not  wholly  in- 
appropriate to  an  action  under  the  sta^ 
statute,  because  the  damages  recoverable  un- 
der the  state  statute  are  sudi  as  the  Jury 
"may  think  proportioned  to  the  Injury  re- 
sulting from  such  death  to  the  parties  re- 
spectively for  whom  and  for  whose  benefit 
such  action  shall  be  brought"  Barksdale  v. 
RaUway,  76  S.  O.  183,  56  S.  E.  906.  There- 
fore, as  neither  plaintiff  nor  defendant  set 
up  or  claimed  any  right  or  immunity  under 
tbe  federal  statute,  there  would  have  been 
no  error.  If  all  evidence  tending  to  prove 
facts  sufficient  to  bring  tbe  case  under  that' 
statute  had  been  excluded.  Mlms  v.  Rail- 
road Co.,  85  S.  B.  372,  filed  April  3.  1815. 
That  such  right  or  Immunity  must  be  spe- 
cially set  up  or  claimed  at  the  proper  time 
and  In  the  proper  way  cannot  be  controvert- 
ed. Oxley  Stave  Co.  ▼.  Butler  Co.,  166  D.  S. 
648.  17  Sup.  Ct  709,  41  L.  Ed.  1149. 

[2, 3]  But,  on  cross-examination  of  one  of 
plaintiff's  witnesses,  defendant  brought  out 
testimony,  without  objection,  which  tended  to 
prove  facts  sufficient  to  bring  the  case  under 
the  federal  statute.  So  long  as  that  testi- 
mony remained  in  the  record,  either  side  had 
the  right  to  claim  the  benefit  of  the  federal 
statute,  even  without  amendment  of  the  com- 
plaint or  answer.  Toledo,  etc.,  B.  Co.  v. 
Slavln,  236  U.  S.  454,  35  Sup.  Ct  306,  5»  I* 
Bd.  — .  But,  when  that  testimony  came 
out,  plaintiff  moved  to  amend  her  complaint 
by  alleging  facts  to  bring  the  case  under  the 
federal  law,  and  her  motion  was  granted. 
Defendant  resisted  the  motion  to  amend  on 
tbe  ground  that  the  amendment  would  sub- 
stantially change  the  plaintifrs  claim  by 
substituting  one  cause  of  action  for  another, 
and  denied  the  power  of  the  court  to  grant 
such  an  amendment  Strictly  and  very  tech- 
nically speaking,  it  may  be  that  the  amend- 
ment substituted  one  cause  of  action  for 
another,  though  it  would,  perhaps,  be 
more  nearly  correct  to  say  that  tbe  cause 
of  action  is  the  same,  whether  the  action  be 
brought  and  tried  under  the  state  or  the 
federal  law;  and,  since  tbe  principal  differ- 


ences between  an  action  under  tbe  state  and 
federal  law  lie  in  the  authorHy  by  wlilch 
the  right  of  action  Is  given  and  in  some  of 
the  rules  of  law  applicable  in  the  determina- 
tion of  tbe  rights  of  tlie  parties,  they  relate 
to  form  and  procedure  rather  than  to  sub- 
stance. So  that  it  could  rarely  happen  that 
a  shifting  from  one  to  the  other  would  work 
prejudicial  surprise  But  if  the  parties  have 
not  been  previously  warned  by  the  pleadings 
that  such  shifting  might  take  place,  and  If 
it  should  be  made  to  appear  that  it  would  be 
a  surprise  and  operate  to  cut  off  a  claim  or 
defense  which  could  otherwise  have  been 
made,  the  court  would  either  not  allow  it  or 
allow  it  upon  such  terms  as  would  prevent 
prejudice 

In  Missouri,  etc,  R.  Co.  v.  Wulf,  226  D.  S. 
570,  33  Sup.  Ot  135,  57  Ll  EXl.  355,  Ann.  Cas. 
1914B,  134,  plaintiff  brought  action  in  her 
individual  capacity  under  the  state  law  for 
damages  for  the  death  of  her  son.  Defendant 
alleged  that,  at  tiia  time  of  his  Injury  and 
death,  deceased  was  employed  and  defendant 
engaged  in  Interstate  commerce.  Thereaft- 
er plaintiff  was  appointed  administratrix  of 
her  son's  estate,  and  was  allowed  to  amend 
her  petition  by  making  herself  a  party  plain- 
tiff, as  administratrix,  and  by  alleging  a  cause 
of  action  both  under  the  state  and  federal 
law.  She  recovered  under  the  federal  law. 
There,  as  here,  the  contention  was  made  that, 
by  the  amendment,  the  plaintiff  was  allowed 
to  substitute  a  new  and  entirely  different 
cause  of  action.  But  the  court  overruled 
that  contention,  and  held  that  the  change 
was  in  form  rather  than  in  substance,  and 
it  was  not  equivalent  to  the  commencement  of 
a;  new  action,  so  as  to  render  it  subject  to 
the  two  years'  limitation  prescribed  by  the 
federal  act    The  court  said: 

"It  introduced  no  new  or  different  cause  of 
action,  nor  did  It  aet  up  an;  different  state 
of  facta  as  the  ground  of  action,  and  therefore 
it  related  back  to  the  beginning  of  the  suit" 

[4]  The  amendment  allowed  in  the  case  at 
bar  was  clearly  within  the  power  and  discre- 
tion of  tbe  court  Such  an  amendment  may 
be  allowed  even  during  the  trial,  when  it 
does  not  so  materially  change  the  claim  or 
defense  as  to  result  in  prejudice  to  tbe  ad- 
verse party.  Shelton  v.  BaUway,  86  ^.  C. 
98,  67  S.  Hi  899 ;  Birt  v.  Railway,  87  S.  C. 
239,  69  S.  E.  233;  Hewlett  v.  Railroad  Co., 
93  S.  C.  76,  76  S.  B.  32.  Where  such  amend- 
ments are  asked  for  during  the  trial,  if  tbe 
opposite  party  would  be  misled  or  surprised 
thereby  to  bis  prejudice,  it  is  Incumbent  up- 
on him  to  make  the  fact  appear  by  affidavit 
or  otherwise,  to  the  satisfaction  of  the  court ; 
and,  if  that  Is  done,  the  court  would  either 
refuse  the  amendment,  or,  granting  it,  would 
continue  tbe  hearing,  or  impose  such  other 
terms  and  conditions  as  it  might- deem  nec- 
essary to  prevent  prejudice.  Shelton  t. 
liallway,  supra. 
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[6]  Defendant  contends  further  tbat  tbe 
court  erred  in  ordering  the  trial  to  proceed 
after  the  amendment  was  allowed,  notwith- 
standing the  statement  made  by  its  attorney 
that  he  was  not  prepared  to  meet  the  Issue 
of  the  alleged  dependency  of  tbe  widow  and 
children  upon  deceased.  The  record  shows 
that  defendant  resisted  the  motion  to  amend 
chiefly  on  the  assertion  of  the  want  of  pow- 
er in  the  court  to  grant  it,  end  that  its  main 
purpose  was  to  obtain  a  nonsuit  Eridently 
tbe  statement  of  counsel  that  his  only  objec- 
tion to  proceeding  with  the  trial  was  that  he 
was  not  prepared  to  meet  the  Issue  of  de- 
pendency did  not  satisfy  the  court  that  be 
would  suffer  prejudice  on  that  score,  for 
the  court  stated,  time  and  again,  tbat  if 
counsel  was  taken  by  surprise,  and  was  not 
prepared  to  proceed  with  the  trial,  be  would 
not  force  him  to  go  on.  When  counsel  first 
raised  the  objection  that  he  was  not  prepar- 
ed to  meet  the  issue  of  dependency,  plaln- 
tUTs  attorneys  consented  to  strike  out  the 
names  of  two  of  the  children  alleged  to  be 
d^;)endent,  and  then  claimed  damages  only 
for  the  widow,  an  unmarried  adult  daughter, 
and  a  minor  son,  who  were  aU  shown  by 
dear  and  undisputed  testimony  to  have  been 
dependent  on  deceased.  Under  all  the  cir- 
cumstances, as  they  appear  in  tbe  record,  ap- 
pellant has  failed  to  satisfy  this  court  that 
the  trial  Judge  abused  his  discretion.  Though 
tbe  plaintiff  and  her  children  all  resided  in 
tbe  city  of  Columbia,  where  tbe  case  was 
tried,  and  bad  resided  here  -with  deceased 
for  more  than'  ten  years,  and  the  trial  last- 
ed three  days,  no  effort  at  all  appears  to 
have  been  made  by  tbe  defendant  to  procure 
any  testimony  rebutting  or  questioning  that 
of  the  plaintiff  on  the  issue  of  dependency, 
not  even  by  cross-examination  of  her  wit- 
nesses. We  are  Impressed  that  defendant's 
objection  was  Interposed  rather  for  the  pur- 
pose of  obtaining  a  tedinlcal  advantage,  and 
a  ground  for  a  new  trial.  In  tbe  event  of  an 
adverse  verdict,  than  for  the  purpose  of  get- 
ting time  and  opportunity  to  prepare  to  meet 
the  alleged  new  issue,  and  that,  if  he  had 
made  any  showing  that  he  was  taken  by  sur- 
prise to  his  prejudice  and  had  earnestly  ask- 
ed for  time  to  meet  tbe  issue,  bis  request 
would  have  been  granted. 

dertalnly,  in  a  case  like  this,  where  tbe 
defendant  must  be  presumed  to  know  tbe 
facts  surroimding  the  employment  of  de- 
ceased better  than  the  plaintiff  did,  it  will 
not  be  allowed  to  withhold  the  facts,  until 
the  trial  is  in  progress,  and  then  spring  tbem, 
on  tbe  plaintiff,  without  having  alleged  them 
in  its  answer,  to  the  discomfiture  of  tbe 
plaintiff.  Such  procedure  is  repugnant  to 
any  proper  conception  of  a  Just  administra- 
tion of  law. 

[8]  From  what  has  already  be«i  said, 
there  does  not  appear  to  be  any  sound  rea- 
son why  a  plaintiff  may  not  set  up  in  his 


complaint  the  same  cause  of  action  under 
the  state  law  and  also  under  the  federal 
law,  stating  It  separately,  of  course,  and  try 
it  imder  the  law  which  the  proof  shows  to  be 
applicable.  vVhere  the  cause  of  action  is  so 
alleged,  tbe  parties  would  come  to  trial  pre- 
pared to  meet  the  Issues  which  might  arise 
under  either  aspect  of  the  ca8&  There  is  no 
inherent  difficulty  in  this  method  of  pro- 
cedure, and  It  will  greatly  facilitate  tbe  trial 
of  such  cases  and  promote  the  ends  of  Jus- 
tice. Doubtless  in  most  cases  the  evidence 
will  clearly  settle  the  question  whether  tbe 
state  or  federal  law  is  applicable.  But  when, 
under  proper  allegations  of  the  complaint  or 
answer,  and  the  evidence  adduced,  there  1b 
an  issue  of  fact  whether  tbe  state  or  federal 
law  Is  applicable,  the  case  should  be  submit- 
ted to  the  Jury,  under  proper  instructions  as 
to  both  aspects  of  It,  so  that  tbe  Jury  may 
render  their  verdict  under  the  one  or  tbe 
other,  as  they  may  find  the  facts.  North 
Carolina  B.  Co.  v.  Zachary,  232  U.  S.  248, 
34  Sup.  CL  806,  S8  Ia  Bd.  691,  Ann.  Cas. 
10140,  169;  Howell  v.  Railroad  Co..  99  8. 
C.  404,  83  8.  E.  639.  .  Such  Is  our  procedure 
In  actions  having  such  a  donble  aspect  tbat 
they  may  be  regarded  either  as  actions  at 
common  law  or  under  a  statuta  Lee  r. 
Railroad  Co.,  84  S.  C.  125,  66  &  B.  1031. 
Nor  is  such  procedure  obnoxious  to  any  pro- 
vision of  tbe  federal  statute.  Wabash  R.  Co. 
T.  Hayes,  234  U.  S.  86,  84  Sup.  Ct.  729.  58 
L.  Ed.  1226.  In  tbe  case  last  cited,  an  ac- 
tion was  brought  under  the  federal  act 
But  omitting  the  allegations  which,  if  prov- 
ed, would  have  made  the  federal  statute  ap- 
plicable, a  cause  of  action  was  stated  under 
the  state  law.  Tbe  proof  failed  to  show  that 
the  injury  occurred  In  Interstate  commerce, 
and,  at  defendant's  request,  the  court  in- 
structed the  Jury  that  the  federal  statute 
was  not  applicable.  The  case  was  then  sub- 
mitted to  the  Jury  under  the  state  law,  and 
the  plaintiff  recovered.  The  federal  Su- 
preme Court  sustained  the  Judgment,  hold- 
ing that  the  state  "court  merely  gave  effect 
to  a  rule  of  local  practice,  the  application  of 
which  was  not  In  any  wise  In  contravention 
of  the  federal  act" 

[7]  As  there  was  testimony  tending  to  sup- 
port some  of  the  specifications  of  negligence 
in  the  complaint,  the  motion  to  direct  a  ver- 
dict for  defendant  was  properly  refused. 

[8}  It  would  be  unprofitable  to  discuss  tbe 
numerous  exceptions  in  detalL  Upon  exam- 
ination of  tbe  charge,  we  find  no  prejudicial 
or  reversible  error  therein,  or  In  the  refusals 
to  charge.  Tbe  court  might  weU  have  charg- 
ed defendant's  fourth  and  fifth  requests  that 
there  was  no  evidence  of  negligence  In  that 
the  train  which  killed  deceased  consisted  of 
a  great  number  of  cars  (more  than  12),  or  in 
that  the  engine  was  backing  and  puUing  the 
train.  Still  we  are  not  satisfied  that  the  re- 
fusal  was   prejudicial.     The  jury  are   aa- 
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rained  to  be  men  of  common  sense,  and  It  Is 
inccnoelvable  Out  they  wonld  have  found 
against  defendant  merely  because  the  train 
consisted  of  any  number  of  cars,  or  because 
the  engine  was  backing,  if  the  approach  of 
the  train  had  been  signaled  by  headlight  on 
the  engine  or  in  some  proper  way.  There 
was  testimony  that  the  headlight  of  the  en- 
gine was  not  lighted,  and  that  a  proper  look- 
out  -was  not  kept 

[I]  We  cannot  assent  to  the  view  that,  un- 
der no  circumstances.  It  is  the  duty  of  the 
crew  of  a  switching  engine,  moving  in  a. 
switching  yard,  to  give  signals  of  its  ap- 
proach for  the  benefit  of  other  employes 
working  in  the  yard,  even  though  they  may 
know  that  it  Is  moving  abont  the  yard,  and 
be  under  the  duty  of  looking  ont  for  it  Bnt, 
if  the  law  were  as  so  contended,  the  engine  in 
question  had  not  theretofore  been  moving 
about  the  yard.  Its  regular  place  of  work 
was  in  another  yard.  It  had  Just  arrived  in 
the  yard  where  It  ran  over  deceased,  and  its 
arrival  may  not  have  been  expected. 

[10]  While  the  undisputed  evidence  shows 
that  rule  U,  which  forbids  the  moving  of  en- 
gines or  cars  backward  withont  lookout,  was 
not  applicable  to  yard  service,  it  was  con- 
ceded that  it  was  applicable  on  the  main  line. 
Thertfore,  under  the  rule,  the  engine  should 
have  had  a  lookout  while  on  the  main  line 
from  Columbia  to  Cayce.  As  it  was  a  ques- 
tion of  fact  whether  this  more  extended 
movement  than  yard  service  bad  been  com- 
pleted, there  was  no  prejudicial  error  in  ad- 
mitting the  rule^  for  it  was  for  the  jury  to 
say  whether,  under  the  circumstances,  the 
lookout  should  have  been  kept  on  the  back- 
ing engine  after  it  entered  the  yard  and  unCU 
its  extended  movement  was  completed. 

The  questions  Involved  in  the  other  excep- 
tions have  been  so  frequently  considered  by 
the  court  that  they  require  no  spedal  oon- 
alderatlon. 

jodgment  afSrmed. 

GABX,  C.  J.,  and  WATTS,  FBASKB,  and 
GAGE,  JJ.,  concur. 

On  Behearlng. 

FBR  CURIAM.  The  court  r^^rets  that 
eonnsel  for  appellant  think  that  the  language 
at  the  opinion  is  an  implied  criticism  of  their 
conduct  of  the  defense.  While  we  do  not 
think  it  Is  susceptible  of  such  an  Inference, 
lest  any  one  may  think  so.  It  gives  us  pleas- 
ure to  say  that  It  was  not  so  intended.  Say- 
ing that  counsel  sought  to  obtain  a  technical 
advantage  to  the  discomfiture  of  plaintiff  by 
no  means  warrants  .the  Inference  that  it  was 
onethlcal  to  do  so,  or  even  that  It  was  Im- 
proper. The  petition  for  rehearing  Is  there- 
fore dismissed.  But  the  remittitur  will  be 
stayed,  until  the  further  order  of  the  court, 
to  allow  counsel  to  apply  £or  a  writ  of  er: 
>or. 


OOO  S.  0.  468) 
WATKINS  v.  SOUTH  OAROUNA  W.  BT. 

(No.  9065.) 

(Supreme  0>urt  of  South  (TaroUna.    April  12, 
1915.) 

1.  GoRTiMUANCE  «=>33  —  Absence  of  Wit- 
ness—Discbetion  OF  CoDET— Abuse. 

When  an  action  axainst  a  railway  compa- 
ny was  called  for  trial,  its  counsel  moved  for 
a  continuance  until  the  next  day  for  absence 
of  a  former  conductor  employed  outside  the 
state.  No  effort  had  been  made  to  procure  his 
deposition,  and  a  subpcena  issued  for  him  was 
not  served  because  be  was  not  within  the  state. 
Plaintiff  admitted  the  -statement  of  the  com- 
pany's counsel  as  to  what  such  witness  if  pres- 
ent wonld  testify,  and  such  statement  was  read 
to  the  jury.  It  being  ^possible  that  the  conduc' 
tor  was  on  a  train  arriving  in  about  two  hours, 
the  trial  was  postponed  until  its  arrival,  and 
a  further  continuance  was  then  refused.  Held, 
that  no  abuse  of  discretion  appeared. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  {  113;   Dec.  Dig.  «=>3a] 

2.  Afpeai.  ano  Bbbob  4s=>1043  —  Habuless 

BBBOB— DeNIAI.  07  OONTINUAMCE. 

1b«  witness  not  having  appeared  on  the 
second  day  of  the  trial,  the  ruling  was  not  prej- 
udiciaL 

[£!d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4115-41^ ;   Vec  Dig.  <8=> 

3.  Appeal  and  Ebbob  4=»173— Review— Mat- 
tebs  rot  Raised  Beix>w. 

In  a  passenger's  action  for  injuries,  where 
the  contention  that  he  conld  not  recover  for 
an  injury  received  in  doing  a  thing  which  he 
had  been  forbidden  to  do  by  the  conductor,  was 
not  raised  in  the  circuit  court,  it  oottld  not  be 
raised  mi  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1079-1089,  1081-1098, 
1095-1098,  1101-112(5;    Dec.  Dig.  «=»173.] 

4.  Appeal  and  Ebbob  ^9216— Besebvation 
OF  OBO0NOS  OF  Review  —  Ebbobs  lit 
Cbaboe. 

Where  the  presiding  jndge  misstates  the 
issues,  the  error  is  waived,  unless  bis  atten- 
tion is  called  thereto  at  the  triaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1309-1314 ;  Dec.  Dig.  «=:> 
215.] 

5.  Tbial  «=»20&— Ebbob— (^itbe  bt  Oteeb  In- 
stkuctionb. 

In  a  passenger's  action  for  injuries,  where 
the  court  charged  that  if  plaintiff  was  injured 
as  a  result  of  defendant's  negligence  as  alleged 
in  the  complaint  he  was  entitled  to  actual 
damages,  the  failure  to  qualify  this  by  adding 
after  "complaint"  "to  whidi  plaintitTs  neg- 
ligence did  not  contribute  as  a  proximate 
cause"  or  words  to  that  effect,  was  not  error, 
the  court  having  charged  the  law  as  defendant 
claimed  it  should  have  been  charged  In  another 
instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  (3ent 
Dig.  a  706-713,  716,  716,  718;   Dec.  Dig.  «=> 


Uig. 
296. 


.] 

6.  Cabbiebs  €=>34S— Actions  fob  Injubies— 
Instbuctions. 

In  a  passenger's  action  for  both  actual 
and  punitive  damages  for  injuries  claimed  to 
have  been  due  to  the  carrier's  negligent,  reck- 
less, wanton,  and  willful  conduct,  defendant 
pleaded  contributory  negligence,  and  also 
pleaded  plaintilTs  gross  negligence  and  recldess 
conduct  as  the  sole  cause  of  bis  injury.  It 
requested  an  instruction  that  as  to  both  causes 
of  action  plointiCf  could  not  recover  if  his  in- 
jury was  due  to  his  own  fault  and  not  to  the 
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fanlt  of  tbe  railroad  company*  The  conrt  lim- 
ited this  instruction  to  the  cause  of  action  for 
negligence.  Held  that  this  was  erroneous,  since 
it  Is  as  a  complete  defense  to  'willfulness  as  to 
negligence  that  the  injured  person  was  the  sole 
author  of  his  own  injury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1403-1406;  Dec  Dig.  <8=>348.] 

7.  Tbiai.  4s»296  —  Ebsob  —  Cork  bt  Othkb 

Instbuctions, 
This  error  was  not  cured  by  a  subsequent 
instruction  charging  the  law  correctly,  since 
there  was  not  merely  an  incomplete  statement, 
and  the  jury  mii^ht  have  understood  that  the 
modification  applied  to  the  subsequent  instruc- 
tion, as  the  court  had  already  confined  the  de- 
fense to  negligence. 

[Ed.  Xote.— For  other  cases,  see  Trial,  Cent 
Din.  {{  705-713,  715,  716,  718;  Dec.  Dig.  «=> 
206.] 

Gary,  C.  J.,  dissenting. 

Appeal  from  Common  Fleas  Circnit  Court, 
of  Darlington  County ;  Geo.  W.  Gage,  Judge. 

Action  by  George  E.  Watkins  against  the 
South  Carolina  Western  Railway.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

George  E.  Dargan  and  B.  Wofford  Walt, 
both  of  Darlington,  for  kppellant  Miller 
ft  Lawson,  of  HartsTille,  for  respondent 

ERASER,  3.  The  following  statement  ap- 
pears In  .the  case: 

"This  action  was  commenced  on  June  1,  1912, 
by  due  service  of  a  summons  and  complaint. 
The  plaintiff  seeks  both  actual  and  punitive 
damages  for  injuries  alleged  to  have  been  sus- 
tained by  him  on  the  afternoon  of  May  4,  1012, 
by  reason  of  the  negligent,  reckless,  wanton, 
and  willful  conduct  of  the  defendant,  its  agents 
and  servants,  then  and  there  acting  within  the 
scope  of  their  agency :  (1)  In  failing  and  refus- 
ing to  stop  its  passenger  train,  on  which  the 
plaintiff  was  a  passenger,  at  a  point  called 
'Segar's'  or  *Se{;ar's  Siding,'  his  destination, 
long  enough,  to  wit,  a  reasonable  time,  for  plain- 
tiff to  alight  therefrom;  (2)  in  hindering  and 
impeding  plaintiff  in  his  efforts  to  alight;  (3) 
in  starting  the  train  while  plaintiff  was  in  the 
act  of  alighting;  (4)  in  thereafter  curtly  and 
insultingly  refusing  to  stop  the  train  so  that 
plaintiff  might  alight  in  entire  safety;  (5)  in 
compelling  plaintiff  to  alight  from  the  then 
slowly  moving  train  or  be  carried  to  another 
and  distant  station;  and  (6)  in  precipitating 
plaintiff  so  violently,  roughly,  and  suddenly  to 
the  ground  as  to  break  his  right  arm.  The  de- 
fendant set  up  three  defenses,  to  wit:  First, 
a  general  denial;  second,  contributory  negli- 
gence; and,  third,  plaintiff's  gross  negligence 
and  reckless  conduct  as  the  sole  cause  of  his 
injury.  The  defendant  owns  and  operates  a 
line  of  railway  between  Florence  and  McBee 
in  this  state,  passing  through  Hartsville  and 
Segal's,  both  in  Darlington  county,  and,  on 
the  date  of  the  alleged  injury,  plaintiff,  his  wife 
and  two  sons  took  passage  on  defendant's  train 
from  Hartsville  to  Segar's,  reaching  the  latter 
point  an  hour  or  more  before  sundown. 

"The  case  was  tried  before  his  honor,  George 
W,  Gage,  and  a  jury.  Upon  the  call  of  the 
case  for  trial,  defendant's  counsel  moved  for  a 
continuance  for  one  day  on  the  ground  of  the 
ahsence  of  one  Hawley,  the  conductor  in  charge 
of  its  train  on  the  day  of  the  alleged  injury, 
stating  that  the  witness  was  not  then  in  the 
employ  of  the  defendant,  but  was  employed 
beyond  the  boundaries  of  this  state;  that  de- 
fendant had  exercised   every   effort  to   secure 


his  attendance,  and  that  they  were  Infonned 
the  witness  was  then  on  his  way  to  anend  the 
trial ;  that  he  would  have  been  present  in  conrt 
had  not  his  train  missed  a  connection  at  Char- 
lotte, N.  C.,  and  that  he  would  be  in  court 
the  next  morning.  His  honor  overruled  defend- 
ant's motion,  and  ordered  the  case  to  trial. 
Defendant's  counsel  then  stated  that  it  was 
possible  the  witness  might  reach  Darlington 
on  a  train  arriving  about  two  hours  later,  and 
his  honor  postponed  the  trial  nntll  after  the 
arrival  of  said  train,  but  refused  any  further 
continuance. 

"No  effort  had  been  made  to  procure  the  dep- 
osition de  liene  esse  of  said  witness.  A  sub- 
poena writ  was  issued  for  him,  as  for  other  wit- 
nesses, but  was  not  served  because  he  could  not 
be  found  within  the  state.  Plaintiff  admitted 
the  statement  of  defendant's  counsel  as  to 
what  said  witness,  if  present,  would  testify, 
which  statement  was  read  to  the  jury  and  here- 
inafter appears.  The  taking  of  testimony  was 
concluded  and  argument  commenced  on  the  first 
day  of  the  trial,  which  ended  about  noon  of  the 
second  day,  but  said  witness  did  not  appear. 
The  trial  resulted  in  a  verdict  for  the  plaintiff 
in  the  following  form,  to  wit :  'We  find  for  the 
plaintiff,  Watkins,  (1)  five  hundred  dollars  as 
actual  damages,  and  we  find  for  him  (2)  five 
hundred  dollars  as  punitive  damages.  W.  A. 
Folsom,  Foreman.  AprU  5th,  1013.'  On  this 
verdict  judgment  was  duly  entered  on  the  14th 
daj  of  April,  1013.  From  this  judgment  the 
defendant  appeals  on  the  ground  stated  in  its 
exceptions,  which  hereinafter  appear." 

The  question  raised  by  tbe  excepti<Mis,  as 
condensed  by  appellant,  are  as  follows: 

[1,2]  1.  Did  his  honor  err  in  refusing  de- 
fendant's motion  for  a  continuance? 

The  appellant  admits  that  a  continuance 
was  within  his  honor's, discretion,  but  urges 
an  abuse  of  discretion.  It  does  not  appear 
that  there  was  an  abuse  of  dlscreticm.  Be- 
sides this,  the  motion  was  for  a  continuance 
for  one  day  to  enable  the  appellant's  wit- 
ness to  reach  tbe  place  of  trial.  It  appears 
that  the  witness  did  not  appear  on  the  sec- 
ond day.  The  ruling  was  not,  therefore,  prej- 
udicial. 

[3]  2.  Did  his  honor  err  in  refusing  de- 
fendant's motions  (a)  for  a  nonsuit,  (h)  for 
direction  of  verdict,  and  (c)  to  set  aside  the 
verdict  and  for  a  new  trial? 

There  was  abundant  evidence  to  cany  the 
case  to  the  jury  unless  it  be  tbe  law  of  this 
state  that  a  passenger  can,  under  no  cir- 
cumstances, recover  for  an  Injury  which  he 
received  In  doing  a  thing  which  he  has  been 
forbidden  to  do  by  a  conductor.  A  careful 
search  of  the  record  falls  to  show  that  this 
question  was  made  in  the  circuit  court,  and 
It  cannot  be  made  here. 

[4]  3.  Did  his  honor  commit  error  at  law 
in  his  charge  to  the  Jury? 

Exception  IV  complains  of  error  In  tbe 
statement  of  tbe  Judge  as  to  certain  proposi- 
tions upon  which  "counsel  on  both  sides  bSTe 
agreed."  The  rule  Is  too  well  settled  to  need 
the  citation  of  authority  that,  where  the  pre- 
siding Judge  misstates  the  issues,  his  atten- 
tion must  be  called  to  his  error  at  the  tilal, 
or  the  error  is  waived. 

4.  BxceptionB  V  and  VI:  "That  his  honor 
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clearly  Inttmated  his  opinion  on  the  facte  of 
tbe  case."  A.  careful  consideration  of  tbe 
charge  wUrsbow  that  the  excerpts  taken  In 
their  connection  aie  a  mere  statement  of  the 
Issues. 

[S]  B.  Exception  VII  Is  as  follows: 
"That  his  honor  erred  in  chareing  plaintififs 
sixth  request,  to  wit:  'If  you  find  that  plaintiff 
was  injured  as  the  result  of  negligence  of  the 
defendant,  as  alleged  in  the  complaint,  then  the 
plaintiff  would  be  entitled  to  recover  actual 
damages  for  the  injury  by  him  sustained ;'  tbe 
«rror  being  that  his  honor  failed  to  qualify  the 
same  by  adding  after  the  word  'complaint,' 
'to  which  plaintiCTs  negliseoce  did  not  contrib- 
ute as  a  proximate  cause,  or  words  to  that  ef- 
fect" 

His  honor  charged  the  law  as  appellant 
claims  It  ought  to  have  been  charged  in  re- 
sponse to  appellant's  third  request  to  charge, 
whidx  was  a  fuller  statement  of  the  law. 

Exception  VIII  Is  not  argued,  but  submit- 
ted on  exception ,  VI. 

[1,7]  e.  nie  ninth  exception  complains  of 
error  in  a  modification  of  defendant's  fourth 
request  to  charge.'  The  reqnest  was  as  fol- 
lows: 

"4.  As  to  both  causes  of  action  I  charge  you 
that  the  plaintiff,  Mr.  Watklna,  cannot  recover 
if  you  find  from  the  evidence  that  his  injury,  if 
he  was  injured,  was  due  to  his  own  fault,  and 
not  to  the  fault  of  the  defendant  railway  com- 
pany."    • 

His  honor  modified  as  follows: 

"4.  As  to  the  second  cause  of  action  I  charge 
you  that  the  plaintiff,  Mr.  Watlcins,  cannot  re- 
cover if  you  find  from  the  evidence  that  his  in- 
jury, if  he  was  injured,  was  due  to  bis  own 
foult,  and  not  to  the  fault  of  the  defendant  rail- 
way company." 

This  was  error.  Doubtless  his  honor  had 
in  bis  mind  the  mie  aa  to  contributory  neg- 
ligence. Tbe  defendant  pleaded  contributo- 
ry negligence,  but  It  also  pleaded  that  the 
plaintiff  was  the  sole  author  of  his  own  In- 
Jury.  The  defense  that  the  plaintiff  is  sole 
author  of  his  own  Injury  is  as  complete  de- 
fense. If  proven,  to  willfulness  as  It  Is  to  neg- 
ligence, and  when  it  is  pleaded  and  a  request 
to  charge  is  made,  the  defendant  is  entitled 
to  have  the  law  In  regard  to  it  charged,  and 
not  to  do  so  is  error.  Moore  ▼.  Traction  Co., 
94  S.  C.  248,  77  S.  B.  828. 

It  is  true  his  honor,  under  the  defendant's 
eighth  request,  charged  the  law  correctly,  but 
this  was  not  merely  an  incomplete  statement, 
and  the  jury  may  have  understood  that  the 
modification  applied  to  the  eighth  request,  in- 
asmuch as  he  had  already  confined  the  de- 
fense to  negligence. 

Exceptions  X  and  X.I  bare  already  been 
considered. 

The  judgment  oppealeA  from  is  reversed, 
and  a  new  trial  is  ordered. 

HTDRICK  and  WATTS,  JJ.,  concur. 
OA6E2,  J.,  disqualified. 

GABY,  O.  J.  I  dissent  If  the  defendant 
bad  requested  his  honor,  tbe  presiding  judge. 


to  charge  that  the  plaintiff  could  not  recover 
punitive  damages.  If  his  injury,  was  due  sole- 
ly to  his  own  fault,  quite  a  different  proiw- 
Edtlon  would  have  been  submitted. 

The  defease  of  contributory  negligence 
presupposes  that  tbe  party  Injured  was  at 
fault,  yet  it  cannot  be  interposed  agains- 
a  cause  of  action  for  punitive  damages. 

In  any  event,  there  should  not  be  a  new 
trial,  as  to  both  causes  of  action,  for  the  rea- 
son that  the  reqnest  was  charged,  as  to  tbe 
cause  of  action  for  actual  damages. 

For  these  reasons,  I  dissenti 

"""°""  (1»  N.  0.  SIO) 

MILLER  T.  SMITH  et  al.     (No.  598.) 

(Supreme  (Tourt  of  North  Carolina.     May  25 
1815.) 

1.  JiTDaMKlIT    C=>101— DeTAITLT    JUDOIOCNT— 

Plkadinos  to  Sustain. 

A  complaint  alleging  that  the  defendants 
were  indebted  to  olaintiff  in  a  certain  sum,  with 
interest  thereon  from  a  certain  date,  for  goods 
sold  and  delivered,  for  board  of  employ^,  and 
for  goods  delivered  to  employ^  on  order  be- 
tween certain  dates,  which  sums  the  defendants 
agreed  to  pay  at  the  prices  charged,  and  stat- 
ing tbe  balance  due  after  deducting  the  credits, 
entitled  the  plaintiff  to  a  judgmeiit  by  default 
final  upon  tbe  failure  to  answer  within  the 
time  required  by  law. 

[Ed.  Note. — For  other  cases,  see  Jndicment, 
Cent  Dig.  SI  168-170;  Dec.  Dig.  «=101.] 

2.  JUDOKKNT  €=>145— Default  Judgment- 
Motion  TO  Vacatk  —  Want  of  Mkbttobi- 
ous  Defense. 

In  such  case,  where  tbe  count  found  defend- 
ants' inexcusable  neglect  in  faiUng  to  file  an 
answer,  and  that  they  bad  no  meritorious  de- 
fense to  the  cause  of  action  set  up  in  the  com- 
plaint it  properly  refused  to  vacate  the  judg- 
ment by  default  final. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  H  271,  292-295;    Dec.  Dig.  <»=>14S.] 

Appeal  from  Superior  (Dourt,  Haywood 
County;  Justice,  Judge. 

Action  by  C.  E.  Miller  against  S.  M.  Smith 
and  others.  Motion  to  vacate  and  set  aside 
a  judgment  by  default  final  denied,  and  de- 
fendant Smith  appeals.    Affirmed. 

J.  W.  Ferguson,  of  Laurens,  S.  C,  and  M. 
Stiver,  of  WaynesvIUe,  for  appellant  Mor- 
gan &  Ward  and  John  M.  Queen,  all  of 
Waynesville,  for  appellee. 

BROWN,  J.  [1]  The  complaint  alleges 
that  the  defendants  are  indebted  to  the  plain- 
tiff in  the  sum  of  $1,387.39,  with  Interest 
thereon  from  November  15,  1913,  due  for 
goods,  wares,  and  merchandise  sold  and  de- 
livered, and  for  board  of  employes,  and  for 
goods,  wares,  and  merchandise  sold  and  de- 
livered to  employes  on  orders,  from  time  to 
time  from  August  1,  1913,  to  March  1,  1914, 
which  sums  for  board,  merchandise,  and  or- 
ders the  said  defendants  contracted  and 
agreed  to  pay  at  the  prices  charged ;  that 
there  is  due  on  said  account,  after  deducting 
all  credits  to  which  the  defendants  are  enti- 
tled, the  sum  of  $1,387.39,  with  Interest  from 
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November  15,  1013.  The  language  of  this 
complaint  is  plain  and  nnamblgnons.  It  al- 
leges a  distinct  promise  to  pay  at  the  prices 
charged.  Upon  all  the  authorities  the  plain- 
tiff was  entitled  to  a  judgment  by  default 
final  upon  the  failure  to  answer  within  the 
time  required  by  law.  Hartman  v.  Farrier, 
96  N.  a  177;   Witt  v.  Long,  93  N.  C.  888. 

[2]  In  addition,  bis  honor  not  only  finds 
facts  -which  f&ll  to  show  excusable  neglect 
for  failure  to  file  the  answer,  but  he  also 
finds  that  the  defendants  have  no  meritorious 
or  valid  defease  to  the  cause  of  action  set 
out  In  the  complaint.  Jeffries  r,  Aaron,  120 
N.  C.  169,  28  S.  B.  696. 

The  Judgment  Is  affirmed. 

(169  N.  0.  379)  == 

STATE  V.  WAINSCX)TT.    (Na  888.) 

(Supreme  Court  of  North  Carolina.     May  25, 

1915.) 
1.  InioxioATiNa  LiQuoBs  «=»201,  22i  —  0»> 

IXHSSS— InDIOTUENX— SUFFIOIKNOT. 

An  indictment,  charging  an  illegal  aale  of 
intoxicants,  need  not  allege  that  accused  was 
other  than  a  druegiat  or  medical  depository, 
duly  licensed  to  sell  liquor. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {|  221,  240-248:  I>ec.  Dig. 
«=)201,  222.] 

Z  CBHasxL   Law  '9=>829-^TbuI/— Instbito- 

TIONB. 

In  a  prosecution  for  the  illegal  sale  of  in- 
toxicants, a  charge  that  if  the  witness  to  the 
sale  was  impelled  by  any  desire  to  catch  ac- 
cused in  an  unlawful  act,  his  testimony  might 
be  weighed  in  view  of  that  fact,  sufficiently 
covered  a  requested  charge  that  the  testimony 
of  a  detective,  who  testified  to  the  purchase, 
should  be  scrutinized  with  .unusual  caution. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2011;   Dec.  Dig.  «=829.] 

Appeal  from  Superior  Court,  Buncombe 
County;  Cline,  Judge. 

O.  E.  Wainscott  was  convicted  of  selling 
Intoxicating  liquor,  and  be  appeals.   Affirmed. 

O.  S.  Reynolds,  of  Asbevllle,  for  appellant. 
Atty.  Oen.  Blckett  and  Asst  Atty.  Oen.  Cal- 
vert, for  the  State. 

PER  CURIAM.  [1]  The  defendant  moved 
to  quash  the  warrant  for  the  reason  that  it 
does  not  allege  that  the  defendant  is  "other 
than  druggist  and  medical  depository,  duly 
licensed  thereto."  The  motion  was  properly 
overruled,  as  the  identical  question  has 
been  decided  aidversely  to  the  defendant's 
contention  in  State  v.  Moore,  166  N.  (X  284, 
81  S.  E.  291. 

There  are  four  exceptions  relating  to  the 
admission  and  rejection  of  testimony,  which 
we  have  examined,  and  find  them  to  be  with- 
out merit 

[2]  The  sixth  and  ninth  exceptions  relate 
to  the  charge.  The  defendant  requested  the 
court  to  instruct  the  Jury  that  the  testi- 
mony of  the  detective  should  be  acrutinXzed 
with  unusual  caution.  His  honor  did  not 
give  the  prayer  in  the  language  requested. 
Instead  his  honor  Instructed  the  Jury  that 


It  was  contended  flutt  tbe  witness  Grabam 
was  a  special  detective,  and  be  charged  the 
Jury  as  follows: 

"Now,  if  he  made  the  sale— I  wlB  instruct 
you  about  that  shortly  again— but  I  am  saying, 
if  you  find  that  the  witness  Graham  was  im- 
pelled by  any  desire  to  catch  tbe  defendant  in 
an  unlawful  act,  why,  then,  you  have  the  right 
to  scrutinize  his  testimony  and  consider  that 
in  determining  what  weight  and  effect  you  wiU 
give  that;  what  is  the  value  of  his  evidence 
here  in  this  case,  notwithstanding  he  may  have 
borne  that  relation  toward  the  defendant" 

We  think  that  Is  substantially  an  instmc- 
tlon  to  the  Jury  that  they  should  consider  the 
witness  Graham's  relation  to  tbe  case,  what 
bis  purpose  and  object  was,  and  that  they 
should  scrutinize  and  weigh  his  testimony 
according  as  bis  Interest  in  the  case  may 
appear.  We  have  examined  tbe  other  in- 
structions to  tbe  Jury,  and  find  tbem  wltbont 
merit 

No  error. 


(U8  N.  C.  IS) 

HAAB  et  al.  v.  SCHLOSS.    (No.  273.) 

(Supreme  (Tonrt  of  North  Carolina.     Uay  25, 
1915.) 

Wlt-I-S    «=>601— CONSTBUCTION— ESTATKS    DK- 

VISII>— RULK  IH  Shkllky's  Case— Applica.- 
BILITY- DntD. 

A  devise  to  testator's  wife  (or  life,  and 
after  her  death  to  his  and  her  heirs,  to  be  equal- 
ly divided  betweoi  them,  share  and  share  alike, 
is  not  within  the  rule  in  Shelley's  Case,  and 
no  estate  of  inheritance  in  the  wife  is  created, 
BO  that,  where  the  wife  by  her  will  authorized 
her  executor  to  sell  the  land,  and  the  only  bur 
of  testator  joined  in  tbe  deed  of  the  executor, 
it  conveyed  only  one-half  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  134(^1350,  1608;  Dec.  Dig.  «s>^L] 

Appeal  from  Snperioil  Cionrt,  New  Han- 
over County;   Allen,  Judge. 

Action  by  John  Haar,  executor  of  Mair 
Christ,  deceased,   and   another   against  Na- 
than  Schloss.    From  a  Judgment  for  defend- 
ant, plaintiffs  appeal.    Affirmed. 
'    See,  also,  83  S.  E.  306. 

This  Is  an  action  to  recover  tbe  pnrdiasa 
price  of  a  certain  lot  of  land  which  formerly 
belonged  to  Philip  Christ.  The  defendant 
refused  to  pay  for  the  land  ajKm  tbe  ground 
that  tbe  plaintiffs  could  not  convey  blm  a 
good  title.  The  plaintiffs  are  John  Haar,  ex- 
ecutor of  Mary  Christ,  and  Katharine  Weg- 
ermann,  tbe  only  belr  at  law  of  Philip 
Ghriat  Philip  Christ  died  In  1895,  leaving 
a  will  In  which  he  devised  tbe  land  In  con- 
troversy to  bis  wife,  Mary  Christ,  for  life, 
and  then  provided: 

"After  the  expiration  of  the  life  estate  Just 
hereinbefore  in  item  second  of  this  my  last 
will  and  testament,  I  give,  devise  and  bequeath 
all  of  my  estate,  real  and  personal,  to  my  heirs 
at  law,  and  the  heirs  at  law  of  the  said  Mary 
Christ,  to  be  equally  divided  between  tiiem, 
share  and  share  alike." 

Mary  Christ  died  In  1912,  leaving  a  will 
in  which  she  appointed  the  plaintiff,  Haar, 
executor,  and  conferred  upon  bim  full  pow- 
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er  to  oeD  aald  land  and  to  ezecate  a  deed 
for  the  same.  Thereafter  the  said  Haar, 
executor,  and  the  said  Katherine  Wegermami 
contracted  to  sell  said  land  to  the  defend- 
ant, and  they  have  tendered  him  a  deed  and 
have  demanded  payment  of  the  purchase 
money,  and  the  defendant  has  refused  to  ac- 
cept the  deed  and  to  pay  the  purchase  price 
upon  the  ground  that  the  plaintiffs  cannot 
convey  biqa  a  good  title.  There  was  a  Judg- 
ment in  favor  of  the  defendant,  and  the 
platntlftCs  excepted  and  appealed. 

Bellamy  &  Bellamy,  of  Wilmington,  for 
aitpellanta  Herbert  McOlammy,  of  Wil- 
mington, for  appellee. 

ALLHN,  J.  The  wlU  of  PWHp  Christ 
passed  only  a  life  estate  to  the  land  in  con- 
troversy to  his  wife,  Mary  Christ,  unless  the 
saperadded  words  in  the'  third  item  that, 
"after  the  expiration  of  the  life  estate  I  give, 
devise  and  bequeath,  all  my  estate,  real  and 
personal,  to  my  heirs  at  law  and  the  heirs 
of  the  said  Mary  Christ,"  bring  the  devise 
within  the  operation  of  the  rule  in  Shelley's 
Case.  There  might  be  some  ground  for  this 
contention  but  for  the  additional  words  ap- 
pearing in  the  item  "to  be  equally  divided 
between  them,  share  and  share  alike."  In 
Mills  V.  Thorne,  95  N.  C.  364,  which  is  af- 
firmed In  Gllmore  v.  SeUars,  146  N.  C.  285, 
68  S.  B.  73,  it  was  said  that: 

"In- Bngland,  ever  since,  the  leading  case  of 
Jepson  V.  Wright,  2  Bligh,'!,  it  has  been  held 
that  the  words,  'equally  to  be  divided,'  or  'share 
and  share  alike,'  superadded  to  limitations  to 
the  heirs  of  the  body,  etc.,  do  not  prevent  the 
application  of  the  rule.  But  in  this  state,  it 
wonld  seem  that  the  superaddition  of  like 
words  to  the  limitations  to  the  heirs,  or  heirs 
of  the  body,  or  issue,  do  prevent  the  applica- 
tion of  the  rale" 

— and  this  has  been  the  consistent  ruling  of 
this  conrt  since  the  ease  of  Ward  v.  Jones, 
40  N.  C.  400.  We  are  therefore  of  opinion 
there  was  no  estate  of  inheritance  in  Mary 
Christ,  and  that  there  is  therefore  a  failure 
of  title  as  to  one-half  of  the  land  In  con- 
troversy. 

The  other  question  discussed  in  the  briefc 
■8  to  whether  the  heirs  at  law  of  Mary 
Christ  and  of  Philip  Christ  take  per  stirpes 
or  per  capita  is  not  now  before  ns,  and  it 
cannot  hereafter  arise,  if,  as  stated  In  the 
record,  Mary  Christ  left  one  heir,  there  be- 
ing only  one  heir  of  Philip  Christ 

Affirmed. 


ao  N.  c.  uo) 

BANK  OP  MURPHY  v.  MURPHY  FURNI- 
TURE MFG.  CO.  et  al.    (No.  58a) 

(Supreme  Conrt  of  North  Carolina.    May  25, 
1915.) 

OUABAIfTT  «=>36— CORSTBtlonOir-^OOFK. 

A  guaranty,  "in  consideration  of  the  credit 
extended  to  said  company  by  the  bank,"  and  "to 
avoid  the  necessity  and  inconvenience  o{  indors- 
ing specifically  every  evidence  of  indebtedness 
which  said  bank  may  hold  against  said  compa- 


ny," of  payment  of  all  indebtedness,  up  to  a  cer- 
tain limit,  of  a  company  to  a  bank,  existing  or 
thereafter  created,  "whether  by  note,  accept- 
ance, overdraft,  indorsement,  or  any  other 
form,"  executed  to  the  bank  by  the  stockholders 
of  the  company,  which  was  from  time  to  time 
borrowing  from  the  bank,  on  notes  executed  by 
the  company  to  the  bank,  and  on  paper  executed 
by  others  to  the  company,  and  by  it  discounted 
with  the  bank,  is  limited  to  indebtedness  arising 
out  of  direct  transactions  between  the  bank  and 
company,  and  does  not  include  notes  of  the  com- 

&any  executed  by  it  to  others,  and  from  them 
aught  by  the  bank. 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent.  Dig.  ft  38-15 ;   Dec.  Dig.  (S=»36.] 

Appeal  from  Superior  Court,  Cherokee 
County ;  Justice,  Judge. 

Action  by  the  Bank  of  Murphy  against  the 
Murphy  Furniture  Manufacturing  Company 
and  others.  From  a  judgment  in  favor  of 
defendants,  other  than  said  company,  plain- 
tiff  appeals.    Affirmed. 

Civil  action  to  recover  on  certain  notes,  ag- 
gregating $2,076.62,  executed  by  the  furniture 
company  to  one  C.  D.  Mayfleld,  for  lumber 
sold  said  company,  and  by  him  discounted  for 
value  to  plaintiff  bank.  Judgment  by  default 
was  entered  against  the  company,  and  it  was 
claimed  by  plaintiff  that  the  individual  de- 
fendants were  liable  for  this  indebtedness  by 
reason  of  the  following  contract  signed  by 
them  and  existent  at  the  time  plaintiff  bank 
acquired  the  notes: 

"We,  the  undersigned  stockholders  (being  also 
directors)  of  the  Murphy  Furniture  Manafac- 
turing  Company,  a  corporation,  hereinafter  call- 
ed the  company,  in  the  consideratton  of  the  suin 
of  one  dollar  to  each  of  us  in  hand  paid,  the  re- 
ceipt whereof  we  severally  acknowledge,  and  in 
the  consideration  of  the  credit  extended  to  said 
company  by  the  Bank  of  Murphy,  hereinafter 
called  the  bank,  hereby  bind  ourselves,  and  agree 
to  pay  to  said  bank  all  indebtedness  of  said  com- 

Eany  to  said  bank,  which  now  exists  or  may 
ereafter  be  created,  whether  by  note,  accept- 
ance, overdraft.  Indorsement,  or  any  otlier  form, 
to  the  extent  of  twelve  thousand  ($12,(X)0)  dol- 
lars. This  agreement  is  made  in  order  to  avoid 
the  necessity  and  inconvenience  of  indorsing 
specifically  every  evidence  of  indebtedness  which 
said  bank  may  hold  against  said  company,  and 
its  true  intent  and  purpose'  is  to  make  the  un- 
dersigned parties  hereto  Uable  for  said  indebted- 
ness in  such  manner  and  to  the  same  extent  as 
if  each  of  us  had  duly  and  regularly  indorsed 
the  paper  of  said  company  to  said  bank ;  and 
In  the  event  of  liability  accruing  under  this 
agreement,  each  of  us  shall  be  jointly  and  sever- 
ally Uable  to  said  bank  for  such  indebtedness  as 
indorsers  are  liable  to  the  holder  of  the  negoti- 
able Instrument  under  the  law.  Each  of  us 
hereby  severally  waive  all  rights  to  homestead 
or  exemption  under  the  laws  of  this  or  any  oth- 
er state,  or  the  United  States,  and  we  severally 
waive  demand,  protest,  and  notice  of  demand, 
protest  and  nonpayment,  of  any  and  all  papers 
of  said  company  to  said  bank.  No  further  cred- 
it is  to  be  extended  under  tliis  guaranty,  after 
notice  given  in  writing  by  any  one  of  the  under- 
signed parties  not  to  do  so." 

It  was  contended  for  the  individual  defend- 
ants: 

"That,  at  the  time  said  agreement  was  execut- 
ed and  delivered,  said  Murphy  Furniture  Manu- 
facturing Company  was  indebted  to  said  bank 
for  moneys  heretofore  borrowed  from  it,  and 
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waa  from  time  to  time  borrowing  money  from 
said  bank,  and  upon  notes  executed  to  it  direct- 
ly by  said  company,  or  upon  paper  of  other  i>er- 
sons  due  said  manufacturing  company,  wbich 
was  discounted  b^  the  latter  to  the  plaintiff 
bank,  and  that  said  agreement  was  intended  to 
cover  such  transactions  had  directly  between  the 
plaintiff  bank  and  said  Murphy  Furniture  Man- 
ufacturing Company,  and  was  not  intended  to 
cover  and  include  the  purchase  of  notes  given 
by  said  Murphy  ESimiture  Company  to  other 
parties,  and  wbich  may  have  been  sold  by  such 
persons  to  said  bank  and  indorsed  by  the  hold- 
ers thereof  and  discounted  by  said  bank,  the 
£roceeds  of  which  were  not  being  credited  to 
[urphy  Furniture  Manufacturing  Company." 

The  notes  sued  on  having  been  introduced 
and  the  agreement,  It  was  admitted  on  the 
trial  that  said  notes  were  executed  by  the 
company  to  one  C.  D.  Mayfield,  and  there- 
after sold  and  discounted  by  him  to  plaintiff 
bank,  and  that  same  were  unpaid. 

His  honor  charged  the  jury  that.  If  they  be- 
lieved the  evidence,  they  would  answer  the 
Issue  for  defendants.  Judgment,  and  plain- 
tiff excepted  and  appealed. 

M.  W.  BeU  and  DiUard  &  HiU,  all  of  Mur- 
phy, for  appellant 

HOKE,  J.  In  IlaUroad  v.  Railroad,  147 
N.  C.  382,  61  8.  B.  189,'  23  U  R.  A.  (N.  S.)  223, 
126  Am.  St  Rep..  550,  16  Ann.  Cas.  363,  the 
court,  in  speaking  of  the  Interpretation  of 
written  contracts  which  are  sufficiently  am- 
biguous to  permit  of  construction,  said : 

"It  is  well  recognized  that  the  object  of  all 
rules  of  interpretation  is  to  arrive  at  the  in- 
tention of  the  parties,  as  expressed  in  the  con- 
tract, and  •  •  •  in  written  contracts,  which 
permit  of  construction,  this  intent  is  to  be  gath- 
ered from    •    •    •    the  entire  instrument. 

And  after  citing  Page  on  Contracts,  §S 
1105,  1106,  1112,  and  Merrlam  v.  U.  S..  107 
V.  S.  441,  2  Sup.  Ct  636,  27  li.  EM.  631,  the 
opinion  further  quotes  with  approval  from 
Beach  on  the  Modem  Law  of  Contracts,  as 
follows: 

"To  ascertain  the  intention,  regard  must  be 
had  to  the  nature  of  the  instrument  itself,  the 
condition  of  the  parties  executing  it,  and  the  ob- 
jects they  had  in  view.  The  words  employed,  if 
capable  of  more  than  one  meaning,  are  to  be 
given  that  meaning  which  it  is  apparent  the 
parties  intended  them  to  have." 

Applying  these  principles,  we  concur  in 
bis  honor's  view  that  plaintiffs  are  not  en- 
titled to  recover  of  the  individual  defendants. 
The  evident  puri>OBe  of  these  parties  to 
strengthen  the  credit  of  their  company,  in  its 
dealings  with  the  bank,  to  the  extent  of  the 
amount  stlimlated,  and  to  save  themselves 
the  "necessity  and  inconvenience  of  indors- 
ing specifically  every  indebtedness  which  said 
bank  might  hold  against  the  company,"  and, 
from  a  consideration  of  this  purpose  and  the 
language  of  the  Instrument  and  the  facts  in 
evidence,  we  think  it  clear  that  it  was  the  in- 
tent of  these  parties,  as  expressed  in  the  con- 
tract, to  confine  the  obligation  of  the  individu- 
al defendants  to  indebtedness  arising  oat  of 
transactions  directly  between  the  bank  and 


their  company,  and  that  it  did  not  and  was 
not  intended  to  include  any  and  every  in- 
debtedness wbich  the  bank  might  acquire 
from  third  parties. 

While  the  position  Insisted  on  by  plaintltt, 
that  In  contracts  of  guaranty  words  of  ambig- 
uous and  doubtful  import  are  construed  most 
strongly  against  the  guarantor,  vMll  be  recog- 
nized, in  proper  instances,  it  may  not  be  ex- 
tended to  enlarge  the  obligations  of  such  par- 
ties beyond  the  scope  and  punxtse  of  their 
agreement  and  of  the  terms  in  wh*ich  the 
same  has  been  expressed.  Shoe  Co.  v.  Pea- 
cock and  Fuller,  150  N.  C.  645,  64  S.  E.  437. 
There  is  no  error  in  the  charge  of  the  court, 
and  the  judgment  for  defendants  Is  affirmed 

No  error. 

SOUTHERN  SPRUCE  CO.  v.  HATES  &  EN- 
LOE.    (No.  581.) 

(Supreme  Court  of  North  Carolina.     May  25, 
1916.) 

1.  CouBTs  <S=9l04  —  Opinioms— Adoptioh  of 
FiRDinOS  OF  Befebbe. 

A  judge  of  the  superior  court  is  not  obliged 
to  write  an  opinion  on  adoption  of  findings  of 
fact  by  a  referee. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  363,  865-358;    Dec.  Dig.  «=104.] 

2.  Refesercx  9=3 102— Findings  of  Refebxi 
— concldsivknebs. 

Bindings  of  fact  by   a   referee,   when  ap- 
proved by  ue  judge  upon  review,  are  conclusive. 
[Ed.   Note.— For  other  cases,  see  Reference, 
Cent.  Dig.  fj  181-187 ;  Dec.  Dig.  «=>102:] 

Appeal  from  Superior  Court,  Swain  Coun- 
ty ;  Justice,  Judge. 

Action  by  the  Southern  Spruce  Company 
against  Hayes  &  E^nloe.  From  a  Judgment 
for  defendants,  plaintiff  ai^)eals.     Affirmed. 

This  is  an  action  of  trespass  for  damages 
for  the  wrongful  cutting  of  timber  upon  cer- 
tain lands,  described  in  the  pleadings.  The 
defendants  not  only  denied  the  plaintltTs  ti- 
tle, but  pleaded  a  counterclaim  for  damages 
sustained  by  them  by  reason  of  the  wrongful 
issuing  of  an  injunction.  The  cause  was 
pending  in  the  superior  court  of  Swain  coun- 
ty, and  at  March  term,  1914,  was  referred  to 
a  referee  by  consent  The  referee  made  his 
report,  and  the  plaintiff  filed  exceptions. 
These  exceptions  were  heard  by  Justice, 
Judge,  at  chambers  December  30,  1914,  who 
confirmed  the  report  of  the  referee,  and  en- 
tered Judgment  in  favor  of  the  defendants 
against  the  plaintiff  for  the  sum  of  $600  dam- 
ages and  the  costs  of  the  action,  including 
the  fees  of  the  stenogrrapher.  l^e  plaintiff 
appeals. 

Lucky  tt  Andrews,  of  KnoxvlUe,  Tenn., 
and  Frye,  Oantt  &  Frye,  of  Bryson  City,  for 
appellant  Felix  E^  Alley,  of  WaynesvUle, 
Thurman  Leatherwood,  of  Sylva,  and  Mor- 
gan &  Ward,  of  WaynesvUle,  for  appellees. 

PER  CURIAM.  [1  ]  It  was  very  earnestly 
contended  upon  the  argument  that  the  leam- 
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ed  Jndge  did  dot  review  tbe  findings  of  fact 
made  by  the  referee,  but  adopted  tbem  pro 
forma  without  examination.  We  find  noth- 
ing In  che  record  to  Justify  such  contention. 
The  jndge  of  the  superior  court  is  not  oblig- 
ed to  write  out  hla  reasons  for  adopting  tbe 
findings  of  fact  made  by  a  referee. 

In  ttala  case  the  14  findings  of  fact  seem  to 
have  been  considered  by  the  judge  and  af- 
firmed and  adopted  by  him  seriatim.  The  10 
conclusions  of  law  reached  by  the  referee  are 
also  spedficully  numbered  and  affirmed  by 
tbe  judge.  This  case  Involves  purely  ques- 
tions of  tact,  and,  the  facts  being  found,  tbe 
conclusions  of  law  naturally  follow. 

[2]  The  main  contention  was  as  to  the  lo- 
cation of  a  maple  comer,  represe^ited  on  the 
official  map  by  the  black  figure  "6"  and  the 
red  figure  "6" ;  the  plaintiff  contending  that 
it  was  correctly  located  at  the  black  figure 
"6,"  and  tbe  defendants  contending  that  it 
was  located  at  the  red  figure  "6,"  which  last 
place  was  designated  on  the  map  as  the  ma- 
ple at  the  Broom  place.  Tbe  referee  found 
the  facts  as  contended  for  by  the  defendants, 
and  there  is  abundant  evidence  to  sustain 
such  findings. 

As  said  in  another  case  (McCuUers  v. 
Cbambers,  163  N.  G.  63,  79  S.  E.  306): 

"The  misfortune  of  the  defendants  [the  plain- 
tifT  in  tbe  case  at  bar]  in  this  case  is  tbat  the 
referee  has  found  all  the  essential  facts  against 
them,  and  when  these  findings  were  reviewed 
and  approved  by  the  judge,  upon  conEideratlon 
of  tbe  report  and  the  exceptions,  there  being 
evidence  to  warrant  them,  we  are  precluded 
from  changing  tbe  report  in  this  respect,  but 
most  decide  the  case  upon  the  findings  of  fact 
as  made  by  tbe  referee  and  approved  by  the 
conrt.  •  •  *  We  will  not  review  the  ref- 
eree's findings- of  fact,  which  are  settled,  upon 
a  consideration  of  the  evidence,  and  approved 
by  the  jodge,  when  exceptions  are  filed  thereto, 
If  there  is  some  evidence  to  support  them." 

AJDrmed. 

(169  N.  C.  373) 

STATE  V.  TATE  et  al.    (No.  B78J 

(Supreme  Court  of  Xorth  Carolina.     May  25, 
1915.) 

1-  CsnaNAi.  Law  <8=»115S— Review— Compk- 

TKNCT— DlSCBETION  ON  TbiAL  COURT. 

The  coart's  finding  on  objection  and  after 
questioning  tbe  witness,  who  was  also  question- 
ed by  counsel  for  defendants  and  by  tbe  solici- 
tor, that  she  was  mentally  competent  to  testify, 
was  conclusive. 

[Sd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  3061-3066,  3070,  3071,  3074; 
Dec.  Dig.  «=3ll58.] 

2.  Cbihinai.  Law   i8=s>1130— Apfkai<— Bbbcfs 

OBJECTIOW    to   JtiaiSDICTION. 

■While  court  rule  27  (164  N.  C.  548,  81 
S.  B.  zi)  permits  an  objectim  to  the  jurisdic- 
tion to  be  taken  for  the  first  time  on  appeal,  it 
is  Jost  to  the  other  side  that  the  matter  at  least 
^e  presented  in  appellants'  brief,  insead  of  being 
^obmitted  orally  in  the  appellate  conrt. 

[Ed.  Note. — SV>r  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2956,  2065-2970,  3205 ;  Dec. 
Oig.   «=9ll30.] 

8.    JUBT   «=»35— RlOHT   TO    JUBT    TBIAI.. 

"Where  there  was  a  trial  for  a  misdemeanor 
in  n  police  court,  where  there  could  be  no  sen- 


tence imposed  of  Imprisonment  in  a  state's  pris- 
on or  death,  and  toe  defendcmts  on  appeal  to 
the  superior  court  had  a  trial  de  novo  before 
a  jury,  there  was  no  deprivation  of  their  consti- 
tutional right  to  a  jury  trial. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  {{  236-241;    Dec.  Dig.  <8s>35.] 

Appeal  from  Superior  Court,  Haywood 
County;   Cllne,  Judge. 

W.  M.  Tate  and  May  Cope  were  convicted 
of  fornication  and  adultery,  and  they  appeal. 
No  error. 

M.  Silver,  of  Waynesvllle,  for  appellants. 
The  Attorney  General,  for  the  State. 

GliARK,  C.  J.  Tbe  defendants  were  in- 
dicted for  fornication  and  adultery,  under 
Revlsal,  3350.  in  the  police  court  of  Waynes- 
vllle, and  adjudged  guilty.  On  appeal  to  the 
superior  court  they  were  tried  before  a  Jury, 
who  found  them  guilty. 

[1]  The  first  exception  is  because,  the  de- 
fendants having  objected  to  permitting  one 
Flora  Franklin  to  testify  because  of  mental 
Incapacity,  the  court,  after  questioning  the 
witness,  who  was  also  questioned  by  the 
counsel  for  the  defendants  and  by  the  solici- 
tor, found,  as  a  fact,  that  she  was  competent 
to  testify.  In  State  v.  Perry,  44  N.  C.  330, 
where  the  same  objection  was  made,  the 
court  held  that  the  trial  Judge  was  the  ex- 
clusive Judge  as  to  the  competency  of  a  wit- 
ness in  such  case  to  testify;  the  weight  of 
the  testimony  being  for  the  Jury.  The  find- 
ing by  a  trial  Judge  that  an  infant  is  com- 
petent to  testify  was  held  conclusive.  State 
T.  Stewart,  156  N.  C.  636,  72  S.  E.  193 ;  State 
V.  Edwards,  79  N.  C.  648;  State  v.  Manuel, 
64  N.  C.  601 ;   40  Cyc.  2240. 

Exception  2  was  for  the  refusal  of  a  non- 
suit. We  need  not  recite  the  evidence,  but 
It  was  amply  sufficient  to  be  submitted  to  a 
Jury.  State  v.  Poteet,  30  N.  C.  23;  State  v, 
Eliason,  91  N.  C.  564.  It  Is  rarely  tbat  In 
cases  of  this  kind  there  can  be  direct  evi- 
dence, but  the  attendant  circumstances  were 
sufficient  to  justify  a  jury  in  finding  a  ver- 
dict of  guilty  existed  in  tills  case,  and  were 
properly  submitted  to  a  Jury. 

[2]  The  exception  was  submitted  orally  in 
this  court,  not  Iiavlng  been  taken  below,  nor 
set  out  In  the  record,  nor  in  brief  of  counsel, 
tbat  the  police  court  did  not  have  Jurisdic- 
tion. It  Is  true  that  such  objection  can  be 
taken  for  the  first  time  in  this  court  (rule  27, 
164  N.  C.  548,  81  S.  E  xl),  but  It  would  be 
Jtist  to  the  other  side  to  at  least  present  the 
matter  in  the  appellanta'  brief. 

[3]  Tbe  defendanta  have  had  a  trial  before 
a  Jury  in  the  county  of  Haywood,  and  have 
thus  preserved  their  constitntlonal  rights. 
They  were  in  no  wise  prejudiced  by  the  fact 
that  prior  thereto  they  bad  been  tried  in  tbe 
police  court,  for  the  trial  in  the  superior 
court  was  entirely  de  novo.  The  constitu- 
tionality of  police  courts  for  the  trial  of  rois- 
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demeanors,  wbere  there  can  be  no  sentence 
Imposed  of  imprisonment  in  the  state's  pris- 
on or  of  death,  and  the  defendant  on  appeal 
has  had  a  jury  trial  in  the  superior  court, 
has  been  too  often  sustained  to  require  dis- 
cussion. Walker,  3.,  in  State  ▼.  Collins,  151 
N.  C.  648,  65  S.  B.  617,  citing  State  v.  Lytle, 
138  N.  C.  738,  61  S.  E.  66;  State  v.  Basker- 
Tille  (Hoke,  J.)  141  N.  C.  811,  53  S.  E.  742 ; 
Iter  curiam  opinion  in  State  t.  Jones,  145  N. 
0.  460,  59  S.  E.  117;  State  v.  Shine,  149  N. 
C.  480,  62  S.  E.  1080.  A  later  case  is  State 
y.  Hyman,  104  N.  a  411,  79  S.  K  284. 
No  error. 

(169  N.  C.  22») 

MASON  T.  WESTERN  UNION  TELE- 
GRAPH CO.     (No.  689.) 

(Supreme  Court  of  North  Carolina.     May  26, 
1915.) 

Telsobafhb  anu  Tklefhonks  4=>54— Non- 
nsuvERT — Claix  txf  Damages — Coioikko- 
INQ  Action. 

The  stipulation  of  a  telegraph  blank  requir- 
ing notice  in  writing  within  60  days,  of  claim 
for  damages,  was  satisfied  by  commencing  an 
action,  by  service  of  summons,  within  60  days 
after  sending  two  messages,  for  failure  to  deliv- 
er the  first  and  delay  in  delivering  the  second, 
.  though  at  the  same  time  notice  of  claim  on  ac- 
count of  the  second  message  only  was  eiven,  the 
company  not  having  thereby  been  misled  to  its 
damage,  and  though  the  complaint  waa  not  filed 
till  after  the  60  days. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {}  39-47;  Dec.  Dig. 
«=>64.] 

Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Cherokee 
County;  Justice,  Judge. 

Action  by  J.  B.  Mason  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

CItU  action  to  recover  damages  for  neg- 
ligence on  part  of  the  defendant  There  was 
evidence  on  part  of  plaintiff  tending  to  show 
that,  on  October  80,  1010,  plaintiff,  whose 
son  was  very  Ul  at  his  home,  in  said  connty, 
sent  a  telegraphic  message  from  Nantahala, 
N.  C,  to  Dr.  Morrow,  at  Andrews,  importing 
nrgency,  and  same  was  not  delivered,  and, 
by  reason  of  such  failure,  the  doctor  did  not 
attend  in  response  to  said  message.  Later, 
on  November  4th,  plaintiff  sent  another  mes- 
sage to  the  doctor,  stlli  more  urgent,  and  it 
was  claimed  there  was  negligence  in  deliv- 
ering this  message,  by  reason  of  which  the 
doctor's  arrival  was  delayed  from  about  8 
a.  m.  to  2  p.  m.  of  same  day,  November  401 ; 
that  this  boy  was  in  a  dying  condition  when 
the  doctor  arrived,  and  died  the  second  day 
after  the  last  message  was  sent  There  was 
verdict  for  plaintiff  as  to  negligent  failure  to 
deliver  the  first  message,  October  30,  and  for 
defendant  as  to  second  message,  November 
4th,  and  damages  assessed  at  $300. 

Plaintiff  introduced  a  written  tiotlce,  of 
date  December  16,  1910,  containing  claim  for 
damages  in  $2,000,  for  negligent  failure  to 


deliver  the  message  of  November  4tb,  and 
further,  the  summons  in  the  present  action, 
issued  December  16,  1910,  and  complaint  reg- 
ularly filed  therein,  at  the  next  term  of  su- 
perior court,  AprU  4,  1911,  claiming  dam- 
ages for  negligence  in  case  of  both  messages. 
Judgment  on  the  verdict  for  plaintiff,  and 
defendant  excepted  and  appealed. 

Alf.  8.  Barnard,  of  Asheville,  and  Geo.  H. 
Fearonis,  of  New  York  City,  for  appellant 
Dlllard  &  mu,  of  Murphy,. for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
Onr  cases  on  this  subject  are  to  the  effect 
that  the  ordinary  and  usual  stipulation,  re- 
quiring that  claims  for  damages,  arising  from 
the  company's  negligence  in  the  transmission 
or  delivery  of  a  telegraphic  message,  shall 
be  made  in  writing  and  within  60  days  from 
the  sending,  is  a  reasonable  one  except,  per- 
haps, in  certain  instances,  where  there  is  an 
entire  failure  to  deliver,  and  they  also  hold 
that  when  an  action  for  such  negligence  is 
instituted  within  the  60  days,  the  giving  of 
such  notice  is  dispensed  with  and  a  failure 
in  this  respect  is  not  then  available  as  a  de- 
fense. This  was  fully  recognized  in  Sherrill 
V.  Telegraph  Co.,  109  N.  C.  627,  14  S.  B.  94, 
and  expressly  decided  In  the  subsequent  case 
of  Bryan  v.  Telegraph  Co.,  133  N.  C.  604,  45 
S.  E.  938. 

In  the  present  instance,  the  message  on 
which  recovery  has  been  had,  was  received 
for  transmission  on  October  30,  1910.  The 
action  was  instituted  on  December  16th  fol- 
lowing, and  the  case,  therefore,  comes  direct* 
ly  within  the  principle  of  the  decisions  refer- 
red to,  and  we  see  no  reason  why  the  judg- 
ment should  not  be  affirmed. 

It  la  earnestly  urged  for  defendant  that, 
not  only  was  no  written  notice  filed  within 
the  60  days,  but  the  claim  that  was  filed 
made  demand  on  an  entirely  different  mes- 
sage, to  wit,  that  of  November  4th,  and,  to 
apply  the  principle  of  Bryan's  Case,  would 
operate  with  great  harshness  on  the  company 
as  it  has  been  positively  misled,  but,  on  the 
facts  in  evidence,  we  are  not  impressed  with 
this  view.  Even  if  It  was  sufadently  pre- 
sented, the  position  would  not.  In  our  opin- 
ion, justify  a  departure  from  a  principle  es- 
tablished and  acted  on  as  the  law  of  the 
state  for  ttie  past  15  years  and  more,  but 
on  the  record,  we  think  that  no  such  claim 
can  be  sustained.  These  stipulations  have 
been  upheld  because  it  is  deemed  fair  and 
right  that  the  company  shall  be  notified  be- 
fore the  witnesses  may  disappear,  and,  while 
the  facts  may  be  made  available,  by  proper 
Inquiry.  We  know  that  Nantahala  and  An- 
drews, villages  on  the  railroad,  have  no  such 
great  amount  of  business  that  the  facts  rel- 
evant to  a  message  of  this  character  are  like- 
ly to  escape  observation,  and  a  perusal  of 
the  testimony  will  show  that  the  action  waa 
Instituted  six  weeks  after  the  message  was 
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sent ;  tbat  a  complaint,  glvloj;  spedflc  notice 
of  the  demand,  was  regularly  filed  at  the 
first  term  ot  the  superior  court  thereafter 
and  five  months  from  such  date,  and  not  only 
was  the  defendant  not  deprived  of  opportuni- 
ty to  inquire,  in  this  instance,  by  lapse  of 
time,  but  there  is  uncontradicted  evidence  of 
the  doctor,  the  addressee  of  the  message,  to 
the  effect  that,  soon  after  the  action  was  In- 
stituted, the  agent  of  defendant  company  pre- 
sented a  number  of  back  receipts  to  witness, 
claiming  that,  la  the  pressure  of  business, 
he  had  failed  to  have  them  signed,  and  induc- 
ed the  doctor,  by  inadvertence,  to  sign  for 
the  message  sued  on,  although  the  doctor  told 
the  witness  that  he  would  not  sign  a  receipt 
for  that  date,  as  no  such  message  Iiad  been 
received. 

We  find  no  reason  for  disturbing  the  re- 
sults of  the  trial,  and  the  Judgment  In  plaln- 
tUTs  favor  must  be  affirmed. 

No  error. 

WALKES,  J.  (concnriing).  The  defense 
aet  up  Is  that  "no  written  claim  for  damages 
was  presented  to  the  company  within  60  days 
after  filing  the  message  for  transmission,  as 
required  by  the  contract"  We  have  held 
this  stipulation  to  be  a  reasonable  one,  but 
it  should  be  enforced  reasonably,  and  not 
harshly  to  defeat  a  just  claim.  It  does  not 
apply  tf  the  suit  for  damages  is  commenced 
within  the  60  days.  SherriU  v.  Telegraph 
Company,  109  N.  C.  527,  14  S.  B.  94;  Bryan 
▼.  Telegraph  Co.,  133  N.  O.  604,  45  S.  E.  938. 
Whether  those  cases  were  properly  decided 
Is  a  question  we  need  not  discuss,  as  the 
contention  now  is  that  this  case  should  be 
exempted  from  the  operation  of  the  rule 
established  by  those  cases,  by  reason  of  its 
special  facts.  The  object  of  this  provision  In 
the  contract  Is  to  inform  the  company  of  its 
default,  to  the  end  tbat  it  may  make  season- 
able Investigation  of  the  matter,  before  the 
proof  Is  lost  by  lapse  of  time.  The  ground 
alleged  for  exempting  this  case  from  the 
operation  of  the  mle,  as  to  the  suit  being  it- 
self equivalent  to  presenting  a  claim,  is  that 
there  were  two  telegrams,  and  there  was  no 
written  claim  presented  for  failure  to  deliver 
the  one  filed  with  the  company  October  30, 
1910,  while  there  was  such  a  claim  made  as 
to  the  one  filed  November  4,  1910.  According 
to  the  above-cited  cases,  the  suit  would  be 
notice  as  to  both,  unless,  as  defendant  now 
contends,  the  filing  of  a  claim  as  to  one 
shonld  prevent  it  from  being  so.  It  is  urged 
that  this  should  be  so,  because  the  conduct 
of  plaintiff  was  apt  to  mislead  the  defendant. 
If  the  fact  that  plaintiff  was  In  fact  misled, 
and  not  merely  apt  to  be  misled,  should  take 
the  case  out  of  the  rule,  it  was  Incumbent 
upon  the  defendant  to  plead  and  prove  the 
fact.  This  must  be  so,  as  if  a  suit  is  a  notice 
of  the  claim,  It  must  continue  to  be  so,  un- 
less some  valid  reason  is  shown  in  the  regu- 
lar conise  of  procedure  why  It  should  not  be. 
86  S.B.-25 


The  burden  was  not  on  the  plaintiff  to  show 
why  that,  which  this  court  has  said  is  a  suf- 
flclent  compliance  with  this  stipulation,  la 
not  so,  but  this  burden  rested  on  the  de- 
fendant And  I  take  it  that  this  burden 
would  not  be  adequately  discharged  by  sim- 
ple proof  that  two  telegrams  were  involved, 
instead  of  one,  unless  it  was  alleged  and 
shown  that  the  defendant  was  actually  mis- 
led to  its  prejudice,  and  not  merely  that 
there  was  a  chance  of  Its  being  misled. 
There  was  no  allegation  in  the  answer  as  to 
this  material  matter,  which  it  is  contended 
avoided  the  effect  of  the  suit  as  notice,  the 
averment  being  that  no  written  notice  of 
claim  was  given,  as  required  by  the  contract ; 
nor  was  there  any  issue  tendered  or  submit- 
ted that  fairly  embraced  it  unless  It  was  the 
fourth  issue,  and  there  was  no  request  for  in- 
structions as  to  this  issue,  but  only  as  to  the 
issue  concerning  damages,  which  is  the  fifth, 
and  the  question  of  notice  was  not  germane 
to  that  Issue.  But  apart  from  all  this,  the 
proof  tends  to  show,  not  that  the  defendant 
was  misled  by  the  claim  as  to  one  of  the  mes- 
sages, but  on  the  contrary,  that  it  well  knew 
of  the  default  as  to  the  telegram  of  October 
3uth,  as  its  agent  at  Andrews  asked  Dr.  Mor- 
row to  "sign  for  the  message"  on  the  deliv- 
ery sheets,  "so  that  his  books  would  show 
up  and  make  it  all  right  for  him,"  which  the 
doctor  agreed  to  do,  upon  the  express  prom- 
ise of  the  agent  that  his  acknowledgment  o£ 
its  receipt  should  not  be  dated  as  of  October 
30,  1910,  but  should  bear  the  true  date,  the 
doctor  testifying  that  the  message  of  Octo- 
ber 30th  was  not  delivered  until  some  time 
after  that  date.  Besides,  the  delivery  sheet 
was  still  in  the  company's  possession  a/ter 
the  suit  was  brought  and  Itself  showed,  the 
default  until  the  doctor  "signed  for  the  mes- 
sage." This  proved  full  knowledge  of  the 
facts,  on  the  part  of  the  company,  through 
the  agent  who  handled  the  messages,  and  the 
possession  of  its  own  record  of  the  facts,  viz.: 
the  "delivery  sheet"  on  which  the  default 
clearly  appeared.  If  the  Sherrlll  and  Bryan 
decisions  are  not  to  be  overruled,  and  I  do 
not  think  it  necessary  that  they  should  be, 
in  order  to  sustain  the  Judgment,  there  Is  no 
reason  for  excepting  this  case  from  the  oi)er- 
atlon  of  the  rule  they  established.  I  may 
add,  that  In  SherriU's  Case,  109  N.  G.  at  page 
533,  14  S.  E.  at  page  95,  it  was  held  that 
when  the  message  is  not  delivered,  the  claim 
for  damages  may  be  filed,  or  the  suit  brought 
within  60  days  after  knowledge  of  that  fact 
and  "if  defendant  wishes  to  Insist  that  plain- 
tiff did  not  give  notice  of  his  claim  within 
60  days  after  knowledge  of  the  nondelivery, 
he  must  set  this  up  by  answer."  This  is  a 
case  of  nondelivery,  and  it  is  not  alleged  or 
found  as  a  fact  when  plaintiff  had  notice  of 
nondelivery. 

BROWN,  3.  (dissenting).    Tbe  issues  and 
findings  of  the  jury  are  as  follows: 
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(1)  Was  the  defendant,  Wegtem  Union  Tele- 
graph Company,  negligent  in  the  transmission 
and  delivery  of  the  telegram  dated  October  30, 
1910,  as  alleged  in  the  complaint?  Answer: 
Yes, 

(2)  If  ao,  waa  the  plaintiff  injured  thereby? 

(3)  Was  the  defendant,  Western  Union  Tele- 
graph Company,  negligent  in  the  transmission 
and  delivery  of  the  telegram  dated  November 
4j  1910,  as  alleged  in  the  complaint?  Answer: 
^o. 

(4)  If  so,  was  the  plaintiff  injured  thereby? 
Answer:  No. 

(5)  What  damage,  if  any,  is  the  plaintiff  enti- 
tled to  recover?    Answer:  $300. 

It  is  thus  seen  that  the  jury  passed  on 
two  causes  of  action,  one  based  on  the  fail- 
ure to  deliver  the  telegram  on  November  4, 
1910,  and  the  other  on  the  failure  to  deUver 
the  telegram  of  October  13,  1910.  It  is  ad- 
mitted that  the  plaintiff  filed  with  the  de- 
fendant within  the  60  days  a  notice  in  writ- 
ing that  he  claimed  damages  for  failure  to 
deliver  the  telegram  of  November  4th.  It 
Is  admitted  that  the  plaintiff  did  not  file  any 
written  claim  for  damages  based  on  the  tele- 
gram of  October  30,  1910.  I  am  of  opinion 
that  this  omission^s  fatal  to  a  recovery  on 
that  cause  of  action. 

It  is  well  settled  in  this  state  that  the 
stipulation  that  the  company  will  not  be  lia- 
ble unless  the  claim  is  presented  in  writing 
and  within  60  days  is  not  a  stipulation  re- 
stricting the  liability  of  the  Telegraph  Com- 
pany for  negligence,  but  is  a  stipulation  rath- 
er against  the  neglect  of  the  plaintiff  in  not 
making  known  his  cause  of  complaint  with- 
in a  reasonable  time.  This  is  held  to  be  a 
most  reasonable  requirement,  and  unless  it 
Is  complied  with,  bars  a  recovery.  SherriU 
V.  Telegraph  Co.,  109  N.  C.  52T,  14  S.  E.  94 ; 
Lytle  V.  Telegraph  Co.,  165  N.  C.  505,  81  S.  E. 
759 ;  Jones  on  Telegraph  and  Telephone  Com- 
panies, §  393. 

It  is  clear  from  these  authorities  that  this 
court  recognized  the  justness  of  this  stipula- 
tion in  order  that  the  company  may  have  no- 
tice while  the  transaction  is  fresh  that  there 
has  been  a  default,  and  that  such  default 
has  resulted  in  damages,  so  that  it  can  qiake 
an  Intelligent  investigation  to  ascertain  if  the 
claim  is  just,  and  if  not  just,  prepare  Its  de- 
fense. It  is  contended  that  the  fact  that  this 
action  was  commenced  within  the  60  days  is 
a  full  compliance  with  the  stipulation. 

It  is  held  in  Bryan  v.  Telegraph  Co.,  133 
N.  C.  604,  45  S.  E.  938,  that  a  summons  serv- 
ed on  a  Telegraph  Company  within  the  time 
stipulated  in  the  telegraph  blanks  for  making 
claim  for  damages  is  equivalent  to  the  presen- 
tation of  the  claim  within  that  time.  It  is 
not  necessary  that  I  should  controvert  what 
is  there  held,  for  in  my  opinion  there  is  quite 
a  distinction  between  that  case  and  this.  If 
the  plaintiff  had  only  one  cause  of  action, 
based  on  a  failure  to  send  one  telegram,  or 
for  negligence  in  delivering  that  telegram, 
the  principle  land  down  In  Bryan's  Case 


might  apply.  In  this  case  the  plaintiff  pre- 
sented to  the  defendant  company  a  claim  for 
damages  in  writing,  based  upon  a  fallore  to 
transmit  and  deliver  the  telegram  of  Novem- 
ber 4th.  That  notice  is  dated  December  16, 
1910,  and  specifically  confines  the  plaintiffs 
demand  for  damages  to  the  negligent  failure 
to  promptly  deliv^  the  telegram  dated  No- 
vember 4,  1910.  That  notice  was  delivered 
to  the  defendant's  agent  on  December  16, 
1910.  The  summons  in  this  action  is  dated 
December  16,  1910,  and  was  served  the  same 
day.  The  complaint  was  not  filed  until  April 
4,  1911.  The  defendant  had  a  right  to  sup- 
pose that  the  action  was  brought  to  recover 
damages,  the  claim  for  which,  based  on  the 
telegram  of  November  4th,  had  that  day  been 
delivered  to  its  agent.  The  defendant  bad 
no  notice  whatever,  and  no  right  to  snppoae 
that  the  plaintiff  was  suing  upon  a  cause  of 
action  relating  to  the  telegram  of  October 
30th.  The  fact  that  the  claim  in  writing  for 
damages  had  been  presented  to  the  defend- 
ant's agent  on  the  very  day  that  the  sum- 
mons was  issued  and  served  was  well  calcu- 
lated to  mislead  the  defendant's  agent  and 
to  cause  tiim  to  suppose  that  the  canae  of 
action  sued  upon  was  the  failure  to  deliver 
the  telegram  of  November  4th. 

It  is  plain  to  me  that  where  several  mes- 
sages, handled  perhaps  by  different  agents, 
are  involved,  the  company  acquires  no  infor- 
mation from  the  mere  service  of  a  summons 
such  as  is  Issued  out  of  our  courts  from 
which  it  can  determine  on  which  message  the 
suit  is  based,  or  make  any  intelligent  inves- 
tigation which  will  enable  it  to  decide 
whether  the  claim  is  Just,  or  prepare  a  de- 
fense to  the  action. 

It  is  admitted  that  where  a  summons  has 
been  Issued  and  no  complaint  filed,  it  is  not 
a  lis  pendens,  and  that  evidence  ia  incompe- 
tent to  show  what  the  cause  of  action  was. 
This  is  expressly  held  by  Mr.  Justice  Walker 
in  Person  v.  Roberts,  159  N.  C.  168,  74  S.  E. 
322,  in  which  he  cites  many  supporting  au- 
thorities. 

Instead  of  the  sunmions  being  any  assist- 
ance to  the  defendant,  it  was  positively  mis- 
leading. When  the  plaintiff  presented  his 
claim  for  damages  in  writing,  based  on  the 
telegram  of  November  4th  exclusively,  the 
defendant  had  a  right  to  suppose  that  if  the 
plaintiff  had  any  other  cause  of  action 
against  him,  or  any  other  claim  for  damages, 
he  would  have  embraced  that  in  his  written 
demand,  also. 

The  fact  that  he  made  claim  for  only  one 
cause  of  action  would  lead  the  defendant  to 
believe  that  the  plaintiff  had  no  other.  Ck>n- 
sequently,  when  the  summons  was  served  on 
the  same  day,  immediately  after  filing  the 
written  claim,  any  reasonable  person  would 
have  supposed  that  the  action  was  broog^t 
solely  for  the  purpose  of  enforcing  the  writ- 
ten demand  which  had  been  made  on  the 
same  day. 


Digitized  by 


Google 


N.G) 


STATE  ▼.  BERBT 


887 


(169  N.  C.  371) 

STATE  ▼.  BERBT. 


(No.  677.) 


(Supreme  Court  of  North  Carolina.    May  25, 
1915.) 

1.  Shxbiffb  and  Constables  ®=>153— Fail- 
IIB£  TO  Sebve  Pbocess— Criuirai.  Liabu.- 
mr — Statute. 

Under  Reyisal,  S  3604,  providing  that  if 
fany  sheriff  refuse  or  neglect  to  return  any  pro- 
cess which  it  is  his  duty  to  execute,  he  is  guilty 
of  a  misdemeanor,  a  sheriff  may  be  indicted  for 
a  failure  to  return  the  process  issued  to  him  in 
a  civil  action  ;  and  the  same  indictment  mi|rht 
also  be  sustained  under  section  3576,  providing 
that  if  any  county  officer  fails  to  discharge  any 
duty  devolving  on  him,  he  shall  be  guilty  of  a 
misdemeanor,  or  section  3592,  providing  that 
any  sheriff,  willfully  neglecting  to  discharge  any 
oHicial  duty,  for  default  whereof  it  is  not  else- 
where provided  that  he  shall  be  indicted,  shall 
be  guilty  of  a  misdemeanor. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  U  343,  344;  Dec.  Dig. 
«=>lo3.] 

2.  Officers  €=:3l21  —  Offenses  —  Cbiuinal 
Pbosecution— Indictment. 

To  convict  an  oflScer  of  willful  omission, 
neglect,  or  refusal  to  discharge  his  duty,  it  is 
not  necessary  that  the  indictment  should  allege, 
or  that  the  state  should  prove,  a  corrupt  intent. 
[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  «  207,  208;    Dec  Dig.  «8=»121.] 

Appeal  from  Superior  Court,  Haywood 
County;   Cllne,  Judge. 

Forest  C.  Berry,  sheriff  of  Burke  county, 
was  Indicted  for  failure  to  return  certain  ex- 
ecutions. Bill  quashed,  and  the  State  ap- 
peals.   Reversed. 

Atty.  Gen.  Bickett  and  Asst.  Atty.  Gen. 
Calvert,  for  the  State.  Avery  &  Ervln,  of 
Morganton,  for  appellee. 

BROWN,  J.  [1]  The  defendant,  as  sheriff, 
was  prosecuted  on  an  Indictment  alleging 
that  be— 

"willfully  and  unlawfully  did  fail  to  return  a 
certain  process  to  him  directed  from  the  superior 
court  of  Haywood  county,  to  wit,  one  execu- 
tion issned  on  a  judgment  in  favor  of  American 
Lumber  Company  as  plaintiff  and  Aberdethy 
and  Lyerly  as  defendants,"  etc. 

A  motion  by  defendant  was  made  to  quash 
the  Indictment  on  the  ground  that  it  Is  not  an 
indictable  offense  under  the  statutes  of  North 
Carolina  for  a  sheriff  to  fail  to  return  the 
process  issued  to  him  In  a  dvU  action.  From 
a  Judgment  sustaining  the  motion  to  quash, 
the  state  appealed. 

No  point  Is  made  as  to  any  technical  de- 
fect in  the  indictment  The  only  ground  of 
the  motion  to  quash  was  that  it  was  not  an 
Indictable  offense  for  a  sheriff  to  fail  to  re- 
turn a  process  issued  to  him  In  a  civil  action. 
It  is  said  that  the  indictment  is  founded  on 
section  3604  of  the  Revisal,  which  reads  as 
follows: 

"If  any  sheriff,  constable,  or  other  officer," 
;tc.,  "refuse  or  neglect  to  return  any  precept, 
notice,  or  process,  to  him  tendered  or  delivered, 
which  it  ia  his  duty  to  execute,  or  make  a  false 
return  thereon,  he  shall  forfeit  and  pay  to  any 
one  who  will  sue  for  toe  same  $100,  and  shall 
moreover  be  guilty  of  a  misdemeanor." 


An  analysis  of  this  section  fails  to  disclose 
any  reason  why  it  does  not  cover  the  offense 
charged  in  the  indictment  In  this  case.  It  is 
said  that  this  statute,  which  is  Identical  with 
section  1112  of  the  Code,  has  been  held  to  be 
confined  to  criminal  processes  only.  It  is 
claimed  that  this  was  decided  by  this  court 
in  Barren  v.  Warren,  100  N.  C.  264,  6  S.  E. 
777.  It  is  not  plain  by  any  means  that  the 
court  so  held.    It  is  said  in  that  case : 

"The  present  action  is  not  brought  under  that 
section  [1112  of  the  Code]  which  belongs  to  the 
chapter  entitled  'Crimes  and  Punishments.' " 

The  only  language  in  the  opinion  which 
we  can  find  from  which  it  can  be  inferred 
that  this  statute  is  applicable  only  to  criminal 
process  is  that  which  we  have  quoted  from 
the  opinion.  The  fact  that  the  statute  is  em- 
braced In  the  chapter  on  Crimes  and  Punish- 
ments is  no  warrant  whatever  for  the  posi- 
tion that  its  language  applies  only  to  a  fail- 
ure to  return  criminal  process.  As  the  stat- 
ute is  a  criminal  statute  and  creates  an  of- 
fense, it  is  very  properly  placed  ih  the  chap- 
ter on  "Crimes  and  Punishments,"  and  the 
fact  that  it  is  there  does  not  alter  its  char- 
acter or  limit  or  qualify  the  plain  meaning  of 
its  language.  This  seems  to  have  been  a 
mere  obiter,  and  not  at  all  necessary  to  a  de- 
cision of  that  case.  This  Inadvertence  is  re- 
ferred to  in  Manufacturing  Company  v.  Bux- 
ton, 105  N.  C.  75, 11  S.  E.  264,  In  these  words: 

"Section  1112  is  found  in  the  chapter  on 
Crimes  and  Punishments,  and  it  is  held  in  Har- 
reU  V.  Warren,  100  N.  a  259  [6  S.  E.  777]. 
to  apply  only  when  criminal  process  is  delivered 
to  an  officer." 

No  reason  is  given  in  either  case  for  a 
construction  so  at  variance  with  the  plain 
language  of  the  statute  Itself.  Therefore  we 
are  unwilling  to  perpetuate  the  error  any 
longer.  We  conclude  that  this  section  of  Re- 
visal, 3604,  is  amply  sufficient  to  support  the 
Indictment  If  this  were  not  true,  then  there 
are  two  other  sections  of  the  Revisal  which 
are  amply  sufficient  to  uphold  the  UU.  Sec- 
tion 3576  provides  that: 

"If  any  state  or  county  officer  shall  fail,  neg- 
lect or  refuse  to  make,  file  or  publish,  any  re- 
port statement  or  other  paper,  *  *  *  or  to 
discharge  any  duty  devolving  upon  him  by  vir- 
tue of  his  office  as  he  is  by  law  required  to  do, 
he  shall  be  guilty  of  a  misdemeanor." 

Section  3592  in  part  declares: 

"If  any  •  •  •  sheriff,  •  •  •  shaH  wlU- 
fnlly  omit,  neglect  or  refuse  to  discharge  any 
of  the  duties  of  his  office,  for  default  where- 
of it  is  not  elsewhere  provided  that  he  shall  be 
indicted,  he  shall  be  guilty  of  a  misdemeanor." 

[2]  It  is  not  necessary  that  the  bill  should 
allege  or  that  the  state  should  prove  a  cor- 
rupt Intent  in  order  to  convict  an  officer  of 
willful  omission,  neglect,  or  refusal  to  dis- 
charge his  duty.  State  v.  Hatch,  116  N.  C. 
1003,  21  S.  E.  430. 

The  principle  laid  down  In  State  ▼.  Snuggs. 
85  N.  C.  542,  and  in  State  v.  RaUroad,  145 
N.  C.  498,  59  S.  E.  570,  13  L.  R.  A.  (N.  S.) 
966,  has  no  application  here.    In  those  cases 
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It  la  beld  that,  wben  an  offense  is  created  by 
statute  and  did  not  exist  at  common  law, 
and  the  penalty  for  its  violation  is  prescrib- 
ed by  the  same  statute,  the  particular  rem- 
edy tbns  prescribed  must  alone  be  pursued, 
for  the  mention  of  the  particular  remedy 
makes  the  latter  exclusive.  The  difference 
between  the  statutes  under  consideration  in 
those  cases  and  section  3604  of  the  Bevisal 
is  that  the  last-named  statute  prescribed,  not 
only  a  penalty,  but  likewise  makes  the  vio- 
lation of  it  a  misdemeanor.  In  the  two  cases 
cited,  the  statutes  under  consideration  pre- 
scribed only  a  penalty,  and  did  not  make  the 
violation  of  them  a  misdemeanor. 
Reversed. 

(UB  N.  C.  26&) 

BRADLEY  v.  CAROLINA  COAL  &  ICE  CO. 
(No.  550.) 

(Supreme  Court  of  North  Carolina.    May  25, 
1915.) 

1.  Master  and  Servant  <=»107  —  Injubucs 
TO  Servant— Defective  Appliances. 

.  For  a  servant  to  recover  because  of  defects 
In  instrumeii  tali  ties  furnished  by  the  master,  he 
must  show,  first,  a  defective  conditiOD ;  second, 
that  it  was  the  proximate  cause  of  the  injury ; 
and,  third,  that  the  master  knew  of  the  condi- 
tion or  was  guilty  of  negligence  in  not  discov- 
ering it ;  hence  a  teamster  injured  when  a  piece 
of  wire  used  for  holding  the  sideboards  of  a  wag- 
on, together  gave  way  and  the  sideboards  sepa- 
rated, throwing  him  off  a  piece  of  timber  which, 
without  the  knowledge  of  the  master,  he  was  us- 
ing for  a  seat,  cannot  recover. 

[Ed.  Note.— For  other  cases,  see  Master  and 

gervant,  Cent  Dig  U  100-202,  212.  254,  255 ; 
'ec  Dig.  €=>107.I 

2.  Master  and  Servant  ^=907— Injubies  to 
Servant— NEauQENCB. 

For  a  servant  to  recover,  he '  must  show 
some  breach  of  duty  culpable  in  itself  which  the 
master  as  a  reasonable  man  could  have  foreseen 
would  have  produced  the,injury. 

[E}d.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {  163;   Dec.  Dig.  <3=>97.] 

8.  Master  and  Servant  ^z^lO?  —  Injuries 
TO  Servant— Defective  Appliances. 

A  master  is  not  liable  for  defects  in  simple 

appliances  such  as  farm  tools,  and  heuce  is  not 

liable  for  the  breaking  of  a  wire  used  to  hold 

the  sideboards  of  a  wagon  together. 
[Ed.  Note. — For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  $|  169-202,  212,  264,  255; 

Dec.  Dig.  <8=>107.J 

Appeal  from  Superior  Court,  Buncombe 
County;   Webb,  Judge. 

Action  by  L.  W.  Bradley  against  the  Caro- 
lina Coal  &  Ice  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

Zeb  F.  Curtis,  of  Asheville,  for  appellant. 
Alfred  S.  Barnard,  of  Asheville,  for  appellee. 

PER  CURIAM.  The  evidence  is  to  the  ef- 
fect that  the  plaintiff,  at  the  time  of  his  in- 
juries, was  a  driver  on  one  of  the  coal  wag- 
ons of  the  defendant,  and  was  engaged  in 
delivering  coal  about  four  miles  from  the 
plant  of  defendant  Defendant  furnished 
plaintiff  with  a  two-horse  wagon  and  team 
of  mules,  but  failed  to  provide  him  with  a 


seat  upon  which  to  sit  while  in  tiie  discbarge 
of  bis  duties.  Plaintiff  selected  a  piece  ot 
timber  from  the  yard  of  defendant  with 
which  to  make  a  seat  for  the  wagon  furnish- 
ed by  defendant,  and  while  driving  along  a 
rough  street  in  the  city  of  AshevUle,  with  a 
load  of  coal  to  be  delivered  at  Grove  Park 
Inn,  a  small  piece  of  wire,  which  was  used 
for  holding  the  "sideboards"  of  said  wagon 
together,  and  upon  which  "sideboards"  plain- 
tiff had  placed  the  piece  of  timber  for  a 
seat,  suddenly  broke,  allowing  his  seat  to  fall 
by  the  spreading  of  "sideboards,"  and  there- 
by throwing  plaintiff  against  the  ground, 
whereby  he  sustained  injuries. 

[1,2]  It  is  well  settled  by  numerous  ded- 
slons  of  this  court  that  where  a  servant 
seeks  to  recover  damages  because  of  defects 
in  the  Instrumentalities  furnished  him  by 
the  master,  he  must  allege  and  prove,  first, 
that  there  was  a  defective  condition;  sec- 
ond, that  the  defective  condition  was  the 
proximate  cause  of  his  injury;  and,  Uiiid, 
that  the  defendant  knew  of  Oie  defective 
condition  or  was  guilty  of  negligence  in  not 
discovering  and  repairing  the  same.  Hudson 
V.  RaUroad,  104  N.  O.  491,  10  S.  B.  669; 
Shaw  V.  Manufacturing  Co.,  143  N.  O.  131,  65 
S.  E.  433. 

The  evidence,  falls  to  prove  these  necessa- 
ry facts.  There  was  no  evidence  that  the  de- 
fendant knew  or  should  have  anticipated 
this  accident,  or  could  have  foreseen  that  the 
accident  might  occur,  and  before  there  would 
be  a  recovery  on  the  part  of  the  plaintiff,  it 
was  necessary  for  him  to  show  a  breadi  of 
duty  on  the  part  of  the  defendant,  some  act 
or  omission  producing  the  breach  culpable  in 
itself,  and  such  as  a  reasonably  careful  man 
would  foresee  might  be  productive  of  Injury, 
for  one  is  not  liable  for  an  injury  which  be 
could  not  foresee.  Carter  ▼.  Lumber  Co.,  129 
N.  C.  203,  39  S.  B.  828;  Raiford  T.  RaUroad. 
180  N.  C.  599,  41  S.  E.  806. 

[S]  As  was  said  by  this  court  in  House  T. 
Railroad  Co..  152  N.  C.  397,  67  8.  E.  981: 

"The  rule  requiring  the  employer  of  labor  to 
provide  for  his  employes  a  reasonably  safe  place 
to  work  and  appliances  reasonably  safe  and 
suitable  for  the  work  in  which  they  are  engaged, 
obtains  in  case  of  machinery  more  or  less  com- 
plicated, and  more  especially  driven  by  mechani- 
cal power,  and  does  not  apply  to  ordinary  con- 
ditions requiring  no  special  care,  preparation 
or  provision;  *  •  •  where  the  defects  are 
readily  observable,  and  where  there  was  no  good 
reason  to  suppose  that  the  injury  complained  of 
would  result 

We  think  the  words  of  Mr.  Justice  Cook  in 
MarUn  v.  Manufacturing  Co.,  128  N.  G.  2^ 
38  S.  R  876,  83,  Am.  St  Rep.  671,  are  pe- 
culiarly applicable  to  the  facts  in  ttiis  case: 

"Surely,  it  cannot  be  seriously  contended  that 
every  employer  is  responsible  for  injuries  occur- 
ring from  improperly  tempered  axes,  hoes, 
scythes,  trace  chains,  lap  links,  bridle  bits,  etc, 
the  imperfections  of  which  could  not  be  known 
till  used ;  or  for  defective  whiffle  trees,  axe 
helves  hoe  helves,  hand  spikes,  plow  lines,  and 
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gacfa  like  (the  defects  of  which  woald  be  first 
discovered  by  the  party  using  them),  nnless  the 
employer  is  shown  to  have  had  Imowledge  of 
■ach  defects. 

If  snch  be  the  rules  of  law,  then  the  content- 
ment of  the  farmer  must  give  pl^ce  to  anxiety 
and  dread  lest  injury,  resulting  to  a  servant 
from  a  splintered  hoe  helve  or  hand  spike,  defec- 
tive bricQe  bit,  whiffle  tree  or  plow  line,  et  id 
simile,  may  at  any  time  occur,  and  sweep  from 
him  his  farm  and  belongings  in  compensation 
of  the  damage  done.  To  the  same  experience 
would  the  contractor  expect  to  be  subjected, 
■hould  a  defective  nail,  while  being  driven  by 
one  of  his  carpenters,  break  and  do  injury.  To 
Which  doctrine  we  cannot  subscribe." 

Affirmed. 

0«  N.  C.  178) 
HYA'rr  &  CO.  ▼.  OliAHK  et  «L    (No.  892.) 

(Supreme  Court  of  North  Carolina.    May  25, 
1015.) 

1.  JnOOVXNT    ^ss>101—DtiVA.VUI    JUDOMKRT— 
PUBADINO  TO  SUFPOBT. 

A  complaint  alleging  that  plaintiff  sold  cer- 
tain amounts  of  feed  and  furnished  feed  for  de- 
fendants for  their  stock,  and  conveyances  at 
their  request  at  the  times  and  for  the  prices 
■et  forth  in  an  attached  itemized  statement, 
made  a  part  of  the  complaint,  and  that  defend- 
ant failed  to  pay  for  such  feed,  etc.,  might  be 
construed  as  tdleging  that  the  feed,  etc.,  were 
•old  and  delivered  at  the  prices  set  forth,  known 
to  defendants  at  the  time  of  purchase,  and  that 
there  was  an  implied  promise  to  pay  same,  and 
anppoited  a  judgment  for  plaintiff  by  default 
final 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §8  16&-170;  Dec.  Dig.  «=»10I.] 

2.  JUDQMKNT     <8=»145— DKFAUtiT    JtJDQMKHX— 

Vacation— Meritorious  Defknbk. 

Where  a  judgment  by  a  default  final  was  ir- 
regular, the  court  properly  refused  to  set  it 
uode,  where  it  found  that  the  defendant  bad  no 
meritorious  or  valid  defense  or  any  excusable 
neglect:  snch  findings  being  conclusive. 

[Ed.  Note.-<-For  other  cases,  see  Judgment, 
Cent  Dig  U  271,  292-295;  Dec.  Dig.  «=>145.] 

Appeal  from  Superior  Court,  Haywood 
Oonnty;  Justice,  Judge. 

Action  by  Hyatt  &  Co.  against  George  W. 
dark  and  otbera  Judgment  for  plaintiff  by 
default,  motion  to  set  aside  Judgment  de- 
nied, and  defendants  appeal.    Affirmed. 

J.  W.  Ferguson,  of  Laurens,  S.  C,  and  M. 
SUver,  of  Waynesvllle,  for  appellants.  Mor- 
gan &  Ward  and  John  M.  Queen,  all  of 
Waynesvllle,  for  appellee. 

BROWN,  J.  [1]  The  complaint  aUeges 
tbat  the  plaintiffs  were  doing  businesss  as 
Hyatt  &  Co.,  a  copartnership,  and  engaged 
In  the  livery  business  and  the  sale  of  feed 
stuff  for  animals;  that  the  defendants  were 
partners  doing  a  general ,  logging  business; 
tbat  the  plaintiff  sold  and  delivered  to  the 
above-named  defendants,  and  at  their  re- 
quest, certain  amonnts  of  feed  and  feed 
stuff,  and  furnished  feed  for  the  said  de- 
fendants herein  named  for  their  stock,  and 
furnished  the  said  defendants  certain  con- 
yeyanoes  at  the  request  of  the  said  deftod- 
ants,  at  the  times  and  for  the  prices  set 


forth,  as  is  set  out  in  the  itemized  state- 
ment hereto  attached,  and  marked  Eziilbit 
A,  which  itemized  statement  and  amounts 
are  made  a  part  of  this  complaint ;  that  the 
defendants  have  failed  to  pay  the  plalntlfls 
for  the  said  feed,  feed  stuff,  and  livery  so 
furnished  them  by  the  plaintiff. 

The  defendants  falUng  to  answer  the  said 
complaint  at  July  term,  1914,  the  court  ren- 
dered judgment  final  by  default  for  the  sum 
of  $350.53,  according  to  the  itemized  state- 
ment attached  to  the  complaint  It  is  con- 
tended by  the  defendant  {4>i)ellant  S.  M. 
Smith  that  the  said  judgment  is  Irregular 
and  only  a  judgment  by  default,  and  inaulr^ 
could  have  been  rendered. 

WhUe  the  language  of  the  complaint  is 
somewhat  doubtful  as  to  its  meaning,  we 
are  of  opinion  that  It  Is  f&lrly  susceptible  of 
the  construction  that  the  feed  stuff  and  mer- 
chandise were  sold  and  delivered  at  the  pric- 
es set  forth,  and  that  these  prices  were 
known  to  the  defendant  at  the  time  of  the 
purchase,  and  tbat  there  was  an  implied 
promise  to  pay  the  same.  Upon  the  same 
principle  where  a  customer  goes  Into  a  mer- 
chant's store,  ascertains  the  price  of  certain 
goods,  and  takes  them,  there  is  an  Implied 
promise  upon  the  part  of  the  customer  to 
pay  that  price.  Hartman  v.  Farrlor,  95  N. 
G.  177. 

This  case  is  easily  distinguished  from  Witt 
T.  Long,  93  N.  C.  391.  In  tbat  case  there 
was  no  allegation  in  the  complaint  that  the 
goods  were  sold  at  certain  prices,  and  there 
was  no  schedule  of  the  prices  attached  to  the 
complaint  at  which  the  goods  were  sold.  In 
that  case  the  sum  to  be  paid  was  not  fixed 
by  the  terms  of  the  contract,  and  It  could 
not  be  Implied  from  It,  nor  could  the  same 
be  ascertained  from  the  complaint  by  com- 
putation, because  there  was  no  allegation  of 
a  fixed  price  at  which  the  goods  had  been 
sold.  Currle  v.  Mining  Co.,  157  N.  O.  220, 
72  S.  B.  980. 

[2]  Bu$  even  If  the  allegations  of  the  com- 
plaint had  not  been  sufficient  for  judgment 
by  default  final,  and  the  judgment  by  default 
final  was  irregular,  his  honor  was  correct  In 
not  setting  aside  the  judgment,  because  the 
defendant  has  no  meritorious  or  valid  de- 
fense and  did  not  show  any  excusable  neg- 
lect, as  was  found  by  his  honor.  In  the  judg- 
ment and  findings  of  fact,  and  these  findings 
of  fact  are  conclusive.  Jeffries  v.  Aaron,  120 
N.  C  167,  26  S.  E.  696;  Mauney  v.  Gldney, 
88  N.  C.  200 ;  Osbom  v.  Leach,  133  N.  C.  427, 
45  S.  B.  783;  Pierce  v.  Eller,  167  N.  O.  672, 
83  S.  E.  758 ;  Mareh  v.  Griffln,  123  N.  C.  669, 
31  S.  E.  840;  Dell  School  v.  Pelrce,  163  N.  O. 
424,  79  8.  E.  687;  Norton  v.  McLaurIn,  125 
N.  a  186,  34  S.  E.  269. 

In  the  case  of  Jeffries  v.  Aaron,  120  N.  CL 
169,  26  S.  E.  696,  the  court  held  that: 

"Although  there  was  irregularity  in  entering 
the  judgment,  yet  nnless  the  court  can  now  see 
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reasonably  that  the  defendants  had  a  good  de- 
fense, or  that  they  could  now  make  a  defense 
that  would  affect  the  mdement,  why  should  it 
engage  in  the  vain  work  of  setting  the  judgment 
aside  now,  and  then  be  called  upon  soon  there- 
after to  render  just  such  another  between  the 
same  parties?" 

The  judgment  Is  afDrmed. 


(169  N.  C.  166) 

RALEIGH,  C.  &  a.  RI.  v.  MECKLENBURG 
MFG.  CO.     (No.  434.) 

(Supreme  (3ourt  of  North  Carolina.     May  25, 
1915.) 

1.  Eminent  Douain  iS=»206— Coupensatior 
—Evidence. 

In  a  condemnation  proceeding,  mere  con- 
jecture, speculation,  or  surmise  is  not  allowed 
as  a  basis  of  proof  as  to  damages  or  compensa- 
tion, but  the  testimony  offered  must  tend  to 
prove  the  facts  in  question  with  reasonable 
certainty. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §  544 ;    Dec.  Dig.  <8s>205.] 

2.  Eminent  Doicain  €=3€9  —  Necessitt  of 
Compensation. 

Where  the  property  of  an  individual  is 
taken  or  condemned  for  public  use,  the  positive 
law,  as  well  as  justice  and  equity,  requires  fair 
and  reasonable  compensation. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  U  171-17U ;  Dec.  Dig.  <8=»6U.] 

3.  Eminent  Domain  €=>1U— Coupensation 
—Bight  as  Way— DANaEB  fbom  Fibe— 
■■Pkopebty." 

Upon  condemnation  of  a  right  of  way 
through  a  mill  property  and  village,  the  risk 
of  danger  of  iire  set  by  passing  trains  was  to 
be  taken  into  account  in  showing  how  the  prop- 
erty had  been  lessened  in  value  by  the  location 
of  the  right  of,  way;  the  word  "property"  in- 
cluding the  entire  land,  or  the  land  enhanced  in 
value  by  the  mill,  other  structures,  and  other 
improvements  placed  upon  it,  and  the  diCTerence 
in  value  being  the  measure  of  compensation. 

[Ed.  Note. — For  other  cases,  see  Elminent  Do- 
main, Cent.  Dig.  SI  294,  298;  Dec.  Dig.  «=»111. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Property.] 

4.  Eminent  Domain  «=>138— Compehbatiom 
—Taking  of  Past. 

On  condemnation  of  a  railroad  right  of  way 
through  a  mill  property  and  village,  the  jury 
must  consider  the  land  with  its  improvements 
as.  a  whole,  and  the  effect  of  tbe  appropriation 
for  a  right  of  way  with  reference  to  any  loss 
in  value  by  reason  of  such  taking  and  the  uses 
to  which  the  land  so  taken  is  to  be  applied. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  ^  370;   Dec.  Dig.  <8=3l38.] 

5.  Eminent  Domain  4s»141 — Compensation 
—Depreciation— Future  Use. 

On  condemnation  of  a  railroad  right  of  way 
through  a  mill  property,  the  jury,  in  fixing  the 
value  and  estimating  the  loss, -were  not  confined 
solely  to  a  consideration  of  the  property  in  its 
present  condition,  but  might  consider  the  uses 
to  which  it  might  be  adaoted  in  the  future. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ||  372-376;  Dec.  Dig.  «=» 
141.] 

6.  Evidence  «=»474  —  Opinion  Evidencb  — 
Experts. 

In  a  proceeding  to  condemn  a  railroad  right 
of  way  through  defendant's  cotton  mill  prop- 
erty and  village,  witnesses  with  actual  knowl- 
edge of  the  land  and  its  improvements,  nses. 


etc.,  and  whose  opinions  were  based  on  such 
knowledge,  aided  by  their  long  experience  in 
cotton  manufacture,  were  competent  to  give 
their  opinion  as  to  the  value  of  the  land  or 
plant,  and  its  depreciation  by  the  right  of  way 
and  the  uses  to  which  it  was  afterwards  put  by 
the  road. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent  Dig.  {{  2196-2219;    Dec  Dig.  <S=>474.) 

7.  Eminent  Domain  «=»91— Coupbnbatioh— 
Danqebs  and  Inconveniences. 

Upon  condemnation  of  a  railroad  ri^bt  of 
way  through  a  cotton  mill  property  and  village, 
the  dangers  to  person  and  property,  inconven- 
ience, annoyance,  etc.,  incident  to  the  remain- 
ing property  were  not  so  common  to  other  land 
owners  as  to  prevent  the  mill  company  from 
recovering  for  the  direct  and  peculiar  damages 
therefrom. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {|  234,  285;  Dec  Dig.  <8=>91.] 

8.  Eminent   Domain   €=3203— Compensation 
—Evidence— Value. 

On  condemnation  of  a  railroad  right  of  way 
through  a  cotton  mill  property  and  village,  it 
was  competent  to  prove  the  value  of  tbe  land, 
with  ita  improvements,  or  the  entire  plant,  be- 
fore and  after  taking,  as  tending  to  show  tbe 
depreciation  and  the  amount  of  compensation. 
[Kd.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {  542;    Dec.  Dig.  <3=>203.] 

9.  Eminent   Domain   ^=104— Compensatio.n 
—Railroad  Riout  oe  Wat— Smoke— Noise. 

On  condemnation  of  a  railroad  right  of 
way  through  a  cotton  mill  property  and  village, 
the  mill  company  was  entitled  to  prove  that  the 
value  of  its  plant  had  been  appreciably  affected 
to  ita  detriment  by  -the  noise,  smoke,  cinders, 
inconveniences,  etc,  incident  to  the  running  of 
the  trains  on  the  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main,'Cent  Sig.  if  278-231;  Dec  Dig.  «=> 
104.] 

10.  Eminent  Domain  «=s>203— GOMPENSATioir 
—Interference  with  Possession. 

In  such  proceeding,  the  mill  company  was 
entitled  to  show  the  risks  and  dangers  of  injury 
to  employes  and  their  children,  and  that  the 
use  of  the  right  of  way  would  disorganize  its 
help  and  tend  to  drive  its  operators  away  by 
rendering  their  condition  uncomfortable,  if  not 
intolerable,  and  to  require  it  to  substitute  a 
cheaper  and  inferior  quality  of  labor,  and  there- 
by reduce  its  output  and  lower  the  standard 
quality  of  its  goods,  but  confining  such  proof 
to  the  general  facts,  and  not  descending  to  par- 
ticulars as  to  how  many  bands  would  leave,  nor 
extending  it  to  an  esumate  of  a  depreciation 
in  value  based  on  a  capitalization  of  pay  rolls, 
resulting  from  the  effects  of  the  right  of  way 
on  employes  and  their  families,  since  that  would 
be  mere  conjecture  and  speculation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  542;   Dec.  Dig.  «=»203.j 

11.  Witnesses     «=»a6S— OBOsa-EzAiuNATioir 
—Scope. 

Questions  may  be  asked  on  cross-examina- 
tion to  test  the  value  of  a  witness'  testimony, 
which  are  not  permissible  on  examination  in 
chief  by  the  party  galling  him. 

[Ed.  Note. — For  other  cases,  see  Wiffaesseti, 
Cent  Dig.  §S  931-948,  959;   Dec.  Dig.  «=326ii.] 

12.  Evidence   «=>601— Opinion    Eviokncb— 
IMPBOPEB  Reason. 

An  improper  reason  does  not  necessarily 
render  the  opinion  of  a  witness  'incompetent,  as 
the  opinion  may  be  valid  and  valuable  without 
it,  and  rest  upon  other  sufficient 'and  admissible 
grounds,  although  the  party  objecting  to  any  of 
a   witness'   reasons  deemed   to  be   incompetent 
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may  ask  that  they  be  stricken  ont  and  the  jury 
instructed  not  to  consider  tbem. 

[Ed.  •  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  SI  2292-2305;    Dec.  Dig.  «=»501.j 

13.  Evidence    <&=>474— EbCPEBT    Testiuort— 

QUAUnCATIONS. 

In  a  proceeding  to  condemn  a  railroad  right 
of  way  through  a  cotton  mill  property  and  vil- 
lage, the  jury  should  have  the  means  of  know- 
ing the  qualifications  of  expert  witnesses  to  give 
an  opinion  worthy  of  their  consideration  and 
the  extent  of  their  knowledge  and  experience. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  K  2196-2219 ;   Dec.  Dig.  «=>474.] 

14.  Appeal  and  Erbob  €s»231— Objections- 
Evidence  Admissibuc  in  Past. 

The  incompetent  parts  of  evidence,  some 
of  which  is  competent,  must  be  deariy  speci- 
tied  in  the  objection  thereto. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1299,  1352;  Dec.  Dig.  <S=> 
231.] 

Appeal  from  Superior  Court,  Mecklenburg 
County ;  Harding,  Judge. 

On  petition  for  rehearing.     Dismissed. 

For  former  opinion,  see  166  N.  C.  168,  82 
S.  B.6. 

This  Is  a  petition  to  rehear  the  former  de- 
cision In  the  above-entitled  case,  which  Is 
reported  In  166  N.  C.  168,  82  S.  Bi  5.  The 
petition  was  filed  by  the  defendant,  and  re- 
lates only  to  the  plaintiff's  appeal,  in  which 
a  new  trial  was  given  for  reasons  stated  In 
the  opinion  of  the  court.  The  proceedings 
were  brought  for  the  condemnation  of  a 
right  of  way  over  the  defendant's  lands,  upon 
which  It  had  erected  a  mill  for  the  manufac- 
ture of  cotton  goods,  with  Its  buildings  for 
employes  and  other  appurtenances.  The  con- 
tentions of  the  parties  upon  the  Issue  as  to 
damages  are  thus  stated  In  the  opinion  of 
this  court: 

"The  plaintiffs  exceptions  are  numerous,  but 
all  refer  to  the  evidence  and  the  charge  on  the 
measure  of  damages.  The  plainuS  contends 
that  the  defendant  was  entitled  as  compensation 
to  the  value  of  the  land  embraced  in  the  right 
of  way,  plus  any  direct  actual  damages  to  any 
part  of  the  remaining  land. 

"The  defendant  contends  that  the  compensa- 
tion to  which  it  is  entitled  is  the  difference  m 
the  value  of  its  entire  manufacturing  plant  and 
premises,  embracing  20  acres,  before  the  right 
of  way  was  condemned  and  afterwards,  and 
that  this  difference  in  value  is  to  t>e  estimated 
by  taking  into  consideration  that  the  operation 
of  a  steam  railroad  would  inconvenience  and 
annoy  the  operatives  by  the  noise,  smoke,  and 
inconvenience  produced  by  the  trams  operating 
in  proximity  to  their  houses ;  that  the  dangers 
and  perils  to  the  operatives  in  going  to  and 
from  their  work  would  be  increased  by  having 
to  cross  said  railroad  track;  that  the  lives  and 
limbs  of  the  children  <^  the  mill  operatives  will 
be  imperiled  by  their  crossing  said  track  in 
«oing  to  school  and  while  playing  near  by ; 
that  their  parents  would  t>e  in  constant  fear 
while  at  work  in  the  mill  lest  the  children  should 
be  run  over  by  the  passing  trains ;  and  that 
on  account  of  these  conditions  the  tietter  class 
of  operatives  will  he  driven  away,  and  the  de- 
fendant will  l>e  able  to  secure  in  their  places 
only  faiferior  help  at  increased  wages,  with  re- 
sult of  a  decrease  in  the  quantity  and  quality  of 
the  mill  output  and  an  increase  in  the  cost  of 
production,  thereby  materially  depreciating  the 


market  value  of  the  property  as  a  cotton-manu- 
facturing plant." 

This  court  held  that: 

"The  right  of  eminent  domain  is  granted  in 
cause  the  public  interest  requires  that  private 
property  shall  be  taken  for  public  use  under 
the  circumstances  and  in  the  manner  prescrit>ed 
by  law.  The  owner  is  entitled  as  compensation 
to  the  actual  and  direct  damages  which  he  may 
sustain  by  tieing  deprived  of  his  property. 
These  damages  are  limited  to  those  which  em- 
brace the  actual  value  of  the  property  taken  and 
the  direct  physical  injuries  to  the  remaining 
property." 

Beferrlng  to  the  contentions  of  the  defend- 
ant as  to  the  considerations  and  the  facta 
which  should  enter  Into  the  assessment  of 
damages,  as  above  set  forth,-  the  court  said: 

''The  jury  were  allowed  to  consider  these  as 
grounds  of  damages,  and  also  to  introduce  as 
experts  cotton  manufacturers  to  give  their  opin- 
ion as  to  the  effect  upon  the  value  of  this  mill 
property  by  the  laying  out  of  the  plaintiff's 
right  of  way.  These  experts  estimated  that 
the  difference  on  the  pay  roll  from  the  above 
causes  would  be  $4,000  to  $5,000 .  per  year, 
which  they  capitelized  at  $60,000  to  $80,000, 
and  expressed  their  'expert  opinion'  that  thjs 
plaintiff  should  pay  the  defendant  this  sum  of 
money  as  damages  for  the  right  of  way  100 
feet  wide,  of  which  only  some  20  feet  probably 
is  actually  occupied  by  the  railroad  and  a  little 
over  ^00  yards  long." 

The  court  rejected  this  evldoice,  which  the 
lower  court  allowed  to  be  heard,  upon  the 
ground  that  It  was  conjectural  and  specula- 
tive, and  did  not  fall  within  the  rule  laid 
down  that  the  defendant  was  entitled  to  re- 
cover, as  compensation,  the  actual  and  direct 
damages,  which  it  may  sustain  by  being  de- 
prived of  Its  property,  which  are  limited  to 
those  that  embrace  the  acttial  value  of  the 
property  taken  and  the  direct  physical  in- 
jury to  the  remaining  property.  The  defend- 
ant asks  that  we  rehear  and  reverse  that 
decision,  upon  the  following  grounds,  and  be- 
cause of  the  errors  therein,  which  are  as- 
signed In  the  certificate  of  counsel,  by  which 
we  are  restricted,  as  follows: 

"(1)  The  court  erred  in  holding  that  only  evi- 
dence of  actual  physical  injury  to  the  land  not 
taken  could  be  considered. 

"(2)  The  court  erred  in  holding  that,  in  as- 
certaining the  depreciation  in  the  market  value 
of  the  land,  the  defendant  was  not  entitled  to 
have  the  whole  plant  considered  and  valued. 

''(3)  The  court  erred  in  holding  that  the  de- 
fendant was  not  entitled  to  show  depreciation 
in  the  market  value  of  the  land  on  account  of 
dangers,  inconveniences,  and  annoyances  to  its 
mill  operatives  and  their  children  as  the  result 
of  the  running  of  trains  at  grade  through  the 
mill  village  over  the  plaintiff's  right  of  way. 

"(4)  The  court  erred  in  holding  that  it  was 
not  competent  for  the  defendant  to  show  that 
the  operating  of  trains  over  the  right  of  way 
through  the  mill  village  would  disorganize  help, 
increase  wages,  and  decrease  production  of  the 
defendant's  manufacturing  plant. 

"(5)  The  court  erred  In  holding  that  the  dan- 
gers, inconveniences,  and  annoyances  suffered 
by  the  defendant  as  the  result  of  the  operation 
of  trains  over  the  right  of  way  In  question  were 
common  to  all  property  owners  alike. 

"(6)  The  court  erred  in  holding  that  the  opin- 
ions of  experienced  cotton  manufacturers  were 
incompetent   to   show   the  depreciation    in   the 
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inarket  valna  of  tiie  defendant's  plant  on  account 
of  the  dangers,  annoyances  and  inconveniences 
resulting  from  the  operation  of  trains  through 
its  mill  village. 

"(T)  The  court  erred  in  declaring  that  the 
jury  were  allowed  to  consider  as  grounds  of 
damages  the  estimates  of  mill  'experts'  as  to  the 
increased  pay  roll  of  the  defendant,  capitalized 
at  from  $00,000  to  $80,000. 

"(8)  The  court  erred  in  stating  that  there 
was  no  evidence  tending  to  show  that  the  de- 
fendant had  lost  even  one  of  its  operatives  by 
reason  of  the  location  of  the  plaintiff's  tracks, 
or  had  been  forced  to  pay  higher  prices  to  its 
operatives,  or  Mre  inferior  help  for  that  cause." 

Under  each  assignment  of  error,  and  as  a 
part  thereof,  the  particular  part  of  the  opin- 
ion of  tbls  court  to  which  it  la  addressed  is 
set  ont,  tat  the  purpose  of  showing  the  rul- 
ing of  this  court  alleged  to  be  erroneous.  It 
Is  not  necessary  to  repeat  them  here,  as  they 
can  readlLy  be  found  In  the  opinion.  The 
foregoing  statement  wlU  be  sufficient  for  a 
dear  understanding  of  the  questions  raised 
.on  this  rehearing. 

TlUett  &  Gathrle,  of  Gbarlotte.  for  plain- 
tiff. Cansler  &  Gansler  and  J.  W.  Keerans, 
all  of  Charlotte,  for  defendant 

WALiCER,  J.  (after  stating  the  tacts  as 
above).  In  this  case  both  parties  appealed 
to  this  court  from  the  Judgment  below ;  the 
defendant  upon  the  ground  that  the  land 
was  not  subject  to  condemnation  under  our 
statute  which  exempts  certain  property  from 
the  operation  of  the  law.  This  view  was  re- 
jected by  the  court;  the  writer  of  this  apinr 
Ion  dissenting.  The  plalntUTs  contention 
that  there  were  errors  In  the  rulings  and 
charge  of  the  court  below  was  sustained,  and 
a  new  trial  ordered. 

The  first  five  errors  In  our  former  decision, 
now  assigned,  may  naturally  be  considered 
together,  as,  If  we  were  wrong  in  holding 
that  only  the  value  of  the  land  actually 
taken  and  the  direct  physical  Injury  to  that 
whicb  was  left  can  be  considered,  tiiere  was 
error,  and  the  other  assignments  relate  only 
to  the  extent  of  the  error.  We  are  satisfied, 
upon  reconsideration  of  the  case,  that  the 
rule  thus  stated  by  the  court  was  entirely 
too  narrow  and  restricted,  and.  If  applied 
Titbout  modification,  or  at  least  full  explana- 
tion, will  not  afford  Just  compensation  to 
those  whose  lands  may  be  appropriated  for  a 
public  use ;  but  we  do  not  think  this  requires 
that  the  former  conclusion  or  Judgment  of 
this  court  should  be  reversed,  for  reasons  to 
be  hereinafter  stated.  It  may  be  said,  gen- 
erally, that  there  are  some.  If  not  many,  In- 
direct injuries  to  land,  not  necessarily  of  a 
physical  kind,  which  will  diminish  Its  value, 
and  which  are  susceptible  of  the  kind  of, 
proof  wlilcli  the  law  requires  In  cases  gen- 
erally. 

[1]  It  may  in  the  beginning  be  readily  and 
fully  conceded  that  mere  conjecture,  specula- 
tion, or  surmise  is  not  allowed  by  the  law  to 
be  a  basis  of  proof  In  respect  of  damages  or 
compensation.  The  testimony  offered  should 
tend  to  prove  the  tact  in  question  with  rea- 


sonable certainty.  Byid  r.  Express  Co,  139 
N.  C.  273,  61  S.  B.  851 ;  Madiine  Co.  t.  To- 
bacco Co.,  141  N.  C.  284,  63  S.  B.  885.  There 
are  expressions  In  the  case  of  Railroad  v. 
Wicker,  74  N.  C.  220,  which  give  some  sap- 
port  to  the  ruling  in  this  case,  but  the  prin- 
ciples stated  In  that  case  have  been  greatly 
modified  by  subsequent  decitilons  of  this 
court,  and  we  have  been  brought  more  in 
line  and  into  more  perfect  agreement  with 
the  prevailing  thought  upon  this  subject,  as 
exhibited  in  the.  many  decisions  of  other 
courts.  We  are  not  permitted  to  apply  the 
same  rule  in  a  case  of  tbls  sort  as  obtains 
with  reference  to  one  where  there  has  been 
no  condemnation  or  taking  of  land  for  a  pub- 
lic use,  and  where  the  injury  complained  of 
may  be  no  more  than  a  mere  inconvenience 
or  annoyance  to  an  adjacent  proprietor,  wlildi 
is  common  to  all  others  similarly,  situated. 

[2]  We  hold  our  property  subject  to  aU 
necessary  or  reasonable  police  regulations, 
and  private  inconvenience  must  give  way  to 
the  public  good;  but  it  is  quite  a  different 
thing  when  the  property  of  the  individual  is 
taken  or  condemned  for  public  use,  for  in 
such  a  case  the  positive  law  requires,  as  well 
as  Justice  and  equity,  that  we  should  make 
fair  and  reasonable  compensation.  The  case 
of  AusUn  T.  Railroad  Co.,  108  Oa.  671,  34  S. 
E.  862,  47  li.  R.  A.  755,  was  relied  on  In  the 
former  opinion  to  sustain  the  doctrine  that 
the  injury  to  the  part  of  the  land  not  takm 
must  be  direct  and  physical,  but  that  was 
not  a  case  of  condemnation,  where  land  was 
taken  for  a  public  use,  nor  was  there  any 
Invasion  of  property  or  physical  interference 
therewith.  The  court  held  that  the  right  to 
recover  damages  or  compensation  for  injury 
or  inconvenience  resulting  from  noise  ot  the 
passing  trains,  smoke,  Jarring,  or  vibration, 
or  any  other  annoyance,  was  incident  to  the 
taking  of  the  property  or  some  invasion  of 
it  or  obstruction  of  some  right  or  easement 
connected  with  or  appurtenant  to  it,  and  that 
the  inconvenience  or  annoyance  alone  will 
not  furnish  an  independent  ground  for  the 
assessment  of  damages,  and  this  was  so,  said 
the  court,  because  the  right  to  "compensa- 
tion" is  given  only  where  there  has  been  a 
"taking"  of  private  property.  When  sacb  la 
the  case,  not  only  the  direct,  but  the  inci- 
dental, injury,  resulting  lu  a  diminution  of 
Its  value,  may  be  considered  in  making  com- 
pensation. This  court  more  recently  has 
considered  the  Austin  Case,  in  Railroad  Ca 
V.  Armfield,  167  N.  C.  464,  83  S.  B.  809,  where 
it  was  said: 

"The  rule  for  awarding  damages  in  condemna- 
tion proceedings  was  not  involved  in  the  deci- 
sion,  and  on  this  question  Simmons,  C.  J.,  de- 
livering the  opinion,  said:  'In  such  a  proceeding 
the  effect  of  smoke  and  noise  in  the  opera- 
tion of  trains  are  properly  to  be  considered  in 
so  far  as  they  tend  to  impair  the  value  of  the 
property.'  And  referring  to  and  distingutahing 
a  former  decision  of  the  Georgia  Court,  he  fur- 
ther said:  'In  our  own  case  of  Railroad  t. 
Steiner,  44  Ga.  546,  the  tracks  were  in.  the 
street  immediately  in  front  of  plaintifTa  resi- 
dence, physically  invading  bis  right  ot  way,  and 
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tiierebr  glviiiK  him  a  cause  of  action.  .  When 
there  has  been  this  physical  interference,  there 
is  a  "damage"  in  connection  with  the  talcing  of 
private  property,  consisting  of  an  easement  or 
right  of  way,  and  the  plaintiff,  being  thus  dam- 
aged, is  allowed  to  show  all  the  elements  of 
damages.  The  effect  of  smoke  and  noise  are 
considered,  not  as  an  independent  element  of 
damage,  but  as  tending  to  prove  the  value  after 
the  railroad  has  taken  or  damaged  property  or 
some  right  appurtenant.'  " 

The  case,  therefore,  instead  of  being  on  an- 
fhority  for  excluding  annoyance  from  noise, 
smoke,  vibration,  etc,  as  matters  affecting 
the  value  of  the  property,  and  therefore  as 
proper  to  be  considered  in  estimating  the 
damage,  is  etron^y  the  other  way,  so  far  as 
a  case  where  the  very  point  was  not  involv- 
ed can  be  an  authority.  This  court,  on  the 
aathorlty  of  the  Georgia  case  and  many  oth- 
ers, deliberately  concluded  in  the  Armfleld 
Case  that  such  proof  as  was  offered  by  the 
appellee  In  regard  to  noises,  smoke,  etc.,  was 
admissible  to  show  diminution  in  the  value 
of  the  land  aa  a  baaiB  for  the  award  of  com- 
pensation.  It  Is  then  aalfl: 

"In  these  and  all  other  cases  where  this  ques- 
tion of  condemning  a  right  of  way  is  substan- 
tially presented  the  principle,  as  stated,  is  only 
intended  to  exclude  considerations  of  sentiment 
or  personal  annoyance  detached  from  any  ef- 
fect on  the  pecuniary  value  of  the  property  or 
the  allowance  of  damages  purely  of  a  speculative 
character,  and  accordingly  it  is  held  here  and 
In  well-considered  cases  elsewhere  that  in  award- 
ing damages  for  a  railroad  right  of  way  plaintiff 
shall  be  lulowed  to  recover  the  market  value  of 
the  property  actually  included  and  for  the  im- 
pairment of  value  done  to  tiie  remainder,  and 
that  in  ascertaining  the  amount  it  is  proper, 
among  other  things,  to  consider  the  inconven- 
ience and  annoyances  likely  to  arise  in  the  or- 
derly eserdse  of  the  easement  which  interfere 
with  the  use  and  proper  otjoyment  of  the  prop- 
erty by  the  owner,  and  which  sensibly  impair 
its  value,  and  in  this  may  be  included  the  injury 
and  annoyance  from  the  jarring,  noise,  smoke, 
cinders,  etc.,  from  the  operating  of  trains,  and 
also  damage  from  fires  to  the  extent  that  it 
exists  from  close  proximity  of  the  property,  and 
not  attributable  to  defendant's  negligence" — 
citing  Railroad  Co.  v.  McLean,  168  N.  C.  498, 
74  S.  B.  461;  Brown  v.  Power  Co.,  140  N.  O. 
883,  IQ  S.  B.  964,  3  L.  R.  A.  (N.  S.)  912;  Chi- 
cago V.  Taylor,  126  V.  S.  161,  8  Sup.  Ct.  820, 
31  li.  Ed.  638;  RaUroad  Co.  v.  HaU,  78  Tex. 
ie»,  14  S.  W.  250,  9  L.  R.  A.  298,  22  Am.  St 
Bep.  42;  Telegraph  Co.  v.  Darst,  192  111.  47, 
61  N.  B.  398,  85  Am.  Rep.  288;  Lewis  on  Em. 
Dom.  (3d  Ed.)  8  706  (478):  2  EUiott  on  RaU- 
roads,  |  978;   16  Cyc.  p.  724. 

We  may  pavse  here  to  state  that  we  need 
not  decide  whether  risk  from  fires  likely  to 
be  cansed  by  negligence  may  be  considered  in 
the  general  estimate;  for  there  is  no  such 
qnestton  presented  by  the  exceptions,  as  there 
was  no  special  Instruction  given  in  regard 
thereto.  We  do  not  perceive  why  the  case  of 
BaUroad  t.  Church.  104  N.  O.  629,  10  S.  B. 
761,  Is  not  an  authority  for  the  portion  that 
the  proof  is  not  confined  to  direct  physical 
damage  to  the  property,  but  may  include  an- 
noyance or  Inconvenience  to  those  occupying 
the  pr«naiMa  or  the  buildings  thereon,  pro- 
Tided  the  jury  find  that  the  value  of  the  prop- 
erty is  diminished  thereby.  There  Is  no  sub- 
stantial difference   between   the  two  cases. 


We  will  refer  to  that  case  a  little  more  fully, 
as  It  seems  to  be  a  direct  and-  valuable  au- 
thority as  to  several  of  the  questions  pre- 
sented in  this  record.  It  points  out  the 
marked  difference  between  showing  a  diminu- 
tion iu  value  of  the  property  on  account  of 
the  several  annoyances  from  passing  trains 
and  proving  them  for  the  purpose  of  recover- 
ing special  damages  for  the  annoyance  it- 
self as  a  distinct  element  of.  damage.  The 
one  is  proper,  and  the  other  is  not  The  in- 
terruption or  disturbance  of  religions  services 
held  in  the  church  by  reason  of  the  noise  and 
other  causes  incident  to  the  running  of  trains, 
and  the  frightening  of  horses  of  the  worshlp- 
peiB^from  the  same  causes,  was  held  to  be 
proper  for  the  consideration  of  the  jury  in 
determining  how,  if  at  all,  the  value  of  the 
property  as  a  site  Xor  the  church  had  been 
thereby  affected,  and  not  as,  in  themselves, 
separate  Items  of  damage.  We  do  not  sea 
why  the  case  is  not  parallel  with  this  one. 
If  It  Is  competent  to  prove  those  things,  as 
tending  to  show  a  diminution  in  value  of  the' 
particular  land  for  church  purposes,  why  not 
apply  the  same  rule  to  similar  annoyances  as 
tending  to  show  a  decrease  in  the  value  of 
land  for  mill  purposes?  The  result  is  apt 
to  be  the  same  in  the  one  case  as  in  the  oth- 
er, though  not,  perhaps,  of  the  same  degree. 
The  two  cases  are  at  least  sufficiently  analo- 
gous to  make  Railroad  Co.  v.  Church  an  au- 
thority for  the  position  we  have  taken. 

[1]  The  risk  or  danger  of  the  property  be- 
ing damaged  or  destroyed  by  fire  set  out  by 
passing  trains  is  another  matter  which  is 
proper  to  be  taken  Into  account  for  the  pur- 
pose of  showing  how  the  property  has  been 
lessened  in  value  by  the  location  of  the  right 
of  way  on  the  land,  and  the  word  "proper- 
ty" must  be  taken  as  including  the  entire 
plant,  or  the  land  enhanced  in  value  by  the 
mill,  other  structures  and  other  Improve- 
ments placed  upon  it,  and  the  difference  in 
value  is  the  measure  of  compensation.  These 
views  are  strongly  supported  by  many  au- 
thorities In  other  Jurisdictions.  Pierce  on 
Railroads,  pp.  210,  211;  Baker  ▼.  Railroad 
Co.,  236  Pa.  483,  84  Aa  959 ;  Railroad  Ca  v.' 
Williams,  133  Qa.  679,  66  S.  B.  942;  RaU- 
road On,  T.  Mix,  137  IU.  141,  27  N.  a  81; 
Kayser  v.  RaUroad  Co.,  88  Keb.  843,  120  N. 
W.  664;  Moore  v.  RaUroad  Oa,  180  N.  T. 
623,  20  N.  B.  997,  14  L.  R.  A.  781 ;  RaUway 
Go.  V.  Kirkover,  68  N.  E.  (N.  Y.)  866 ;  Doughty 
V.  SommervUle  &  B.  R.  Co.,  22  M.  J.  Law, 
4S5 ;  Railroad  Co.  v.  Board  of  Education,  32 
Utah.  305,  90  Pac.  666,  11  U  R.  A.  (N.  S.) 
646;  Duke  of  Buccleucb  v.  Board  of  Works, 
L.  B.  6  H.  L.  418;  Comstock  v.  Railroad  Ca, 
169  Pa.  682,  32  AU.  431;  SommerviUe  v. 
Doughty,  22  N.  J.  Law,  495 ;  RaUway  Ca  v. 
Coey,  78  Wash.  291,  181  Pac.  810;  Gas 
Transp.  Co.  r.  Cartee,  149  Ky.  00,  147  8.  W. 
925;  RaUroad  Co.  v.  Blechle,  234  Ma  471, 
137  S.  W.  974,  Ann.  Cos.  1012D,  240;  Power 
Co.  T.  Bruneau,  41  Utah,  4, 126  Pac.  899,  Ann. 
Gas.   1915A,  1261;    RaUroad  Go.  r.  White 
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Villa  Club,  165  Ky.  463, 159  S.  W.  983 ;  RaB- 
road  Co.  v.  Munsell,  38  OkL  263,  132  Pac 
906.  The  above  cases  fairly  and  fully  Illus- 
trate the  prevailing  doctrine  of  the  courts 
and  the  utmost  extreme,  in  some  instances, 
far  beyond  those  here  proposed,  to  which  it 
has  been  carried.  Instructive  cases  as  to 
special  features  of  the  subject  will  be  found 
111  Railway  v.  Mendosa,  193  Mo.  518,  91  S.  W. 
65,  as  to  risk  from  fires  aC^ectlng  the  value 
without  regard  to  probability  of  Are  even  by 
negligence;  Kayser  v.  Railroad  Co.,  supra, 
as  to  noise,  sm<Ae,  and  other  annoyances; 
Railroad  Co.  v.  Board  of  Education,  supra, 
as  to  danger  of  railroad  tracks  and  other 
hazards  and  Inconveniences  as  aCFectlng  pub- 
lic school  grounds;  Railway  Co.  v.  Bass,  9 
Ga.  App.  83,  70  S.  B.  683,  as  to  Inability  to 
liear  over  a  telephone,  prevalence  of  smoke, 
dust,  and  other  like  facts.  The  court  said. 
In  Snyder  v.  Railroad  Co.,  26  Wis.  60: 

"There  is  a  very  wide  distinction  between  giv- 
ing damages  for  such  remote  and  possible  inju- 
Ties,  and  compensating  the  owner  for  the  ac- 
tual depreciation  of  his  property  because  of  its 
exposure  to  such  hazards  and  dangers.  What- 
ever may  cause  the  depreciation,  the  loss  to  the 
owner  is  the  same.  If,  in  consequence  of  its  ex- 
posure to  these  remote  injuries,  the  property  is 
diminished  one-half  in  value,  then  this  decrease 
in  value  measures  the  actual  loss  to  the  owner." 

And  in  Railway  Co.  v.  Hill,  66  Pa.  460: 

"I  see  not  much  difference  in  the  nature  and 
certainty  of  the  exclusion  of  the  customers  of 
this  mill  between  an  absolute  physical  obstruc- 
tion, directly  in  their  way,  and  others  which 
continually  threaten  their  lives  and  limbs  in  the 
use  of  the  ordinary  means  of  getting  there." 

This  question  was  carefully  discussed  in 
liailroad  Co.  v.  Cont  Brick  Co.,  198  Mo.  698, 
06  S.  W.  1011,  with  special  reference  to  the 
exposure  of  ptvperty  to  fire  by  the  location 
of  the  _rlght  of  way  and  Its  proximity  to 
buildings  and  other  Inflammable  material. 
The  court  said: 

"A  prudent  business  man  would  generally  pre- 
fer to  purchase  property  in  which  to  conduct 
his  business  which  ia  not  peculiarly  liable  to 
destruction  by  fire,  even  though  the  menacing 
party  may  be  solvent  and  liable  to  responsibility 
ID  damages."  10  Am.  &  Eng.  Enc.  (2d.  Ed.) 
pp.  1117,  1118,  and  notes  1  and  2,  and  cases 
cited. 

It  all  comes  to  this  at  last,  that  the  land- 
owner is  entitled  "to  full  and  complete  com- 
I)ensatlon,  and  It  must  include  everything 
which  aCFects  the  value  of  that  which  is  tak- 
en In  its  relation  to  the  entire  property,"  as 
xaid  in  Abemetby  v.  Railroad  Co.,  150  N.  C. 
!IT,  63  S.  E.  180.  The  court  also  said  in 
Irown  V.  Power  Co.,  140  N.  C.  333,  62  S.  E. 
1)34,  3  L.  R.  A.  (N.  S.)  912: 

"Certainly,  where  by  compulsory  process  and 
for  the  public  good  the  state  invades  and  takes 
the  property  of  its  citizens,  in  tbe  exercise  of  its 
highest  prerogative  in  respect  to  property,  it 
should  pay  to  him  full  compensation.  The  high- 
est authorities  are  to  that  effect.  •  •  *  The 
state  has  conferred  upon  the  company,  to  en- 
able It  to  accomplish  these  beneficent  results, 
one  of  the  highest  and  most  dangerous  of  its 
sovereign  powers — that  of  eminent  domain.  An 
essential  and  elementary  condition  precedent  an- 
nexed to  the  exercise  of  this  pi>'.vi>r  iy  tb.it  the 


owner  of  property  who  Is  compelled  to  anrren- 
der  it  diall  have  full  compensation." 

It  was  stated  in  U.  S.  v.  Orizzard,  219  U. 
S.  180,  31  Sup.  Ct  162,  55  L.  Ed.  166,  167, 
31  L.  R.  A.  (N.  8.)  1135,  that  tbe  rtfle  of 
compensation  requires  that  tbe  landowner 
should  be  paid  for  the  part  actually  takoi 
for  the  right  of  way,  and,  in  addition  there- 
to, justice  demands  that  he  also  be  remuner- 
ated for  tbe  further  loss  incurred  in  tbe  de- 
preciation of  what  remains  of  tbe  land,  which 
resists  from  such  taking,  and  also  in  its  fu- 
ture use  and  value,  and  this  loss  is  not  con- 
fined to  direct  physical  injury,  but  tbe  In- 
quiry should  extend  to  all  incidental  inju- 
ries to  tbe  part  not  taken  which  are  caused 
by  tbe  location  of  the  right  of  way,  and 
which  tend  to  reduce  its  value.  The  court 
then  says: 

"^o  say  that  such  an  owner  would  be  com- 
pensated by  paying  him  only  for  the  narrow 
strip  actually  appropriated,  and  leaving  i^ut  of 
consideration  tbe  depreciation  to  the  remaining 
land  by  the  manner  in  which  the  part  was  taken, 
and  tbe  use  to  which  it  was  put,  would  be  a 
travesty  on  justice." 

[4]  In  order  to  arrive  at  this  full  compen- 
sation, the  jury  must  consider  the  land,  with 
Its  Improvements,  as  a  whole,  and  the  effect 
thereon  of  the  appropriation  of  a  part  for  a 
right  of  way,  with  reference,  of  course,  to 
any  loss  in  value  by  reason  of  such  taking 
and  the  uses  to  which  the  land  so  taken  is  to 
be  applied.  We  so  held  in  Railroad  v.  Arm- 
field,  supra.  Brown  v.  Power  Co.,  supra,  and 
Railroad  v.  Church,  supra,  and  the  principle 
is  sustained  by  numerous  decisions  In  other 
courts.  Railroad  Co.  v.  HiU,  56  Pa.  460; 
Railroad  Co.  v.  Cont  Brick  Co.,  198  Mo.  698, 
96  S.  W.  1011;  Foust  v.  Railroad  Co.,  212 
Pa.  216,  61  Atl.  829;  Ranck  v.  Cedar  Palls, 
134  Iowa,  563,  111  N.  W.  1027;  Railroad  Co. 
V.  Roeder,  30  Wash.  247,  70  Paa  498,  84  Am. 
St  Rep.  864;  Railway  Co.  v.  L.  A.  Synod, 
20  Idaho,  573,  119  Pac.  60 ;  Bralnerd  v.  State, 
74  Misc.  Rep.  100.  131  N.  T.  Supp.  221 ;  Rail- 
road Co.  T.  Chambtln,  100  Va.  402,  41  S.  E. 
760;  Pause  v.  City  of  Atlanta,  98  Oa.  95,  26 
S.  E.  489,  58  Am.  St  Rep.  290;  Jeffeiy  ▼. 
Osborne,  145  WU.  351,  129  N.  W,  031;  Rail- 
way Co.  ▼.  Memphis,  126  Tenn.  275,  148  S. 
W.  662,  41  L.  R.  A.  (N.  S.)  828,  Ann.  Cas. 
1913E,  153;  Railroad  Co.  v.  White  ViUa 
Club.  155  Ky.  453,  159  S.  W.  983 ;  Nelson  v. 
City  of  Atlanta,  138  Oa.  252,  '75  S.  E.  245; 
Railroad  Co.  t.  Gordon,  184  lU.  456,  66  N.  B. 
810.  As  we  have  shown,  we  held  In  Aber- 
netby  t.  Railroad  Co.,  supra,  that  tbe  com- 
pensation must  be  full  and  complete,  and  In- 
clude everything  which  affects  the  value  of 
tbe  property  taken  and  its  relation  to  tbe 
entire  property  afTected.  Speaking  of  the 
method  of  ascertaining  the  value  and  the 
depredation,  the  court  said,  in  Bralnerd  v. 
State,  supra: 

"It  is  a  matter  that  must  be  left  to  the  judg- 
ment of  the  court,  but  it  may  be  safely  asserted 
that  no  element  should  be  excluded  in  arriving 
at  the  market  vnhie  "f  premises,  which  itiscus- 
,  touiiiry  fur  the  butiiiie.'<ti  world  to  consider  in  de- 
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termining  snch  market  value  or  which  an  ordi- 
narily prudent  man  would  take  into  account  be- 
fore forming  a  judgment  as  to  the  market  value 
of  the  property  which  he  is  about  to  purchase." 

And  In  Railroad  v.  Hill,  56  Pa.  460,  the 
court  thus  referred  to  the  same  subject: 

"I  regard  the  testimony  as  but  a  mode  of  as- 
certaining a  measure  of  damage  sanctioned  by 
the  court,  •  •  »  the  difference  between  the 
value  of  the  property  after  the  construction  of 
the  railroad  and  before ;  the  amount  of  deterio- 
ration, when  ascertained  by  proper  tests,  I}eing 
the  amount  the  owner  should  be  entitled  to." 

[f]  But  the  Jury,  la  fixing  the  value  and 
estimating  the  loss,  are  not  confined  solely 
to  a  consideration  of  the  property  in  its  pres- 
ent state  and  condition,  but  may  go  further, 
and  take  into  consideration  the  uses  to  which 
it  may  be  adapted  in  the  future,  and,  predi- 
cating the  value  upon  this  also,  they  will 
determine  what  depreciation  has  resulted  by 
the  taking  and  use  of  a  part  of  the  property. 
Mills  on  Em.  Domain,  {  173.  We  said  in 
Kaflroad  v.  Armfield,  supra,  quoting  in  part 
from  Pierce  on  Rallroacis,  p.  217: 

"In  estimating  the  value,  all  the  capabilities 
of  the  property  and  all  the  uses  to  which  it  may 
be  applied  or  for  which  it  is  adapted  are  to  l>« 
considered,  and  not  merely  the  condition  it  is 
in  at  the  time  and  the  use  to  which  it  is  then 
applied  by  the  owner.  Speaking  to  this  same 
question,  Pierce  on  Railroads,  p.  217,  states  that 
the  author  [Lewis  on  Eminent  Domain]  says: 
The  particular  use  to  which  the  land  is  applied 
at  the  time  of  the  taking  is  not  the  test  of  its 
value,  hut  its  availability  for  any  valuable  or 
beneficial  uses  to  which  it  would  be  likely  be  put 
by  men  of  ordinary  prudence  should  be  taken 
into  account  It  has  been  well  said  that  the 
compensation  is  to  be  estimated  by  reference  to 
the  uses  for  which  the  property  is  suitable,  hav- 
ing regard  to  the  existing  business  and  wants 
of  the  community,  or  such  as  may  reasonably  t>e 
expected  in  the  immediate  future.  But  merely 
IMssible  or  imaginary  uses,  or  the  speculative 
schemes  of  its  proprietor,  are  to  be  excluded.' " 

In  this  connection  we  may  well  refer  to 
what  is  said  In  the  following  cases: 

"A  citizen  must  surrender  his  private  property 
in  obedience  to  the  necessities  of  a  growing  and 
progressive  state,  but  in  doing  so  he  is  entitled 
to  be  paid  full,  fair,  and  ample  compensation, 
to  i>e  reduced  only  by  such  benefits  as  are  spe- 
cial and  peculiar  to  bis  land."  Railroad  Co.  ▼. 
Piatt  Land,  133  N.  C.  266,  45  S.  E.  589. 

"It  need  hardly  l>e  said  that  nothing  can  be 
fairly  termed  compensation  which  does  not  put 
the  party  injured  in  as  good  condition  as  he 
would  have  been  if  the  injury  had  not  occurred. 
Nothing  short  of  this  is  adequate  compensation." 
RaUroad  Co.  v.  Heisei,  47  Mich.  893.  U  N.  W. 
215. 

Where,  in  the  nature  of  things,  there  can 
be  no  market  value  of  a  piece  of  land,  as 
separated  from  an  extensive  business  enter- 
prise In  connection  with  which  it  Is  used,  its 
value  cannot  Justly  be  determined  without 
considering  the  use  to  which  it  has  been  ap- 
plied. 

"The  value  of  the  land  consists  in  its  fitness 
for  use.  present  or  future,  and  before  it  can  be 
taken  for  public  use  the  owner  must  have  just 
compensation.  If  he  has  adopted  a  peculiar 
mode  of  using  that  land  by  which  he  derives 
profit,  and  he  is  to  be  deprived  of  that  use,  jus- 
tice requires  he  should  be  compensated  for  the 
loM.  That  loss  is  the  loss  to  himself.  It  is  the 
value  which  he  has,  and  of  which  he  is  deprived, 


which  must  be  made  good  by  compensation.'* 
Railway  Co.  v.  Memphis,  supra. 

[6]  We  are  of  the  opinion  that  those  call- 
ed "experts"  In  this  case  were  competent  to 
give  their  opinion  as  to  the  value  of  the  land 
or  plant  and  Its  depreciation  by  the  location 
of  the  right  of  way,  and  the  uses  to  which 
it  was  afterwards  put  by  the  plaintiff.  They 
were  not  testifying,  It  appears,  strictly  as  ex- 
perts, but  with  actual  knowledge  of  the  land 
and  Its  Improvements,  its  situation,  uses, 
and  surroundings,  and  their  several  opinions 
were  based  upon  such  knowledge,  aided  by 
their  long  observation  and  experience  in  the 
same  kind  of  business  which  is  carried  on  by 
defendant  on  the  premises  in  question.  It 
would  seem  that  the  competency  of  such  evi- 
dence was  expressly  decided  in  Railroad  v. 
Church,  supra,  by  this  court  But  there  are 
other  cases  equally  as  strong  in  support  of 
its  competency.  Davenport  v.  Railroad  Co., 
148  N.  C.  287,  62  S.  B.  431,  128  Am.  St  Rep. 
599;  Sikes  v.  Paine,  32  N.  Cw  280,  51  Am. 
Dec.  389;  Wade  v.  Telephone  Co.,  147  N.  C. 
222,  60  S.  E.  987;  Cotton  MlUs  v.  Assurance 
Corporation,  161  N.  C.  562,  77  S.  E.  682, 
where  the  court  said  at  pa^e  664  of  161  N. 
C,  at  page  682  of  77  S.  R: 

"The  court  erred  in  refusing  to  permit  the 
witness  Taylor,  who  had  20  years'  experience  in 
the  cotton  mill  business,  to  state  whether  work 
of  this  character  was  the  repair  of,  or  an  addi- 
tion to,  the  mill  plant.  The  evidence  offered 
was  not  a  mere  matter  of  opinion,  but  the  re- 
sult of  knowledge  and  observation  by  the  wit- 
ness. Davenport  v.  Railroad,  148  N.  C.  287 
[62  S.  E.  431,  128  Am.  St  Rep.  599];  Ives  v. 
Lumber  Co.,  147  N.  C.  306  [61  S.  E.  70]:  Moi^ 
risett  V.  Cotton  Mills,  161  N.  C.  33  [65  S.  E. 
514].  It  is  true  the  jury,  upon  all  the  evidence, 
could  have  drawn  their  own  conclusion  on  this 
point  But  the  evidence  of  Taylor,  if  it  had. 
l)een  admitted;  would  have  been  only  a  matter 
for  consideration  by  them,  and  not  conclusive." 

As  held  in  Railroad  Co.  v.  Cont  Brick  Co., 
supra,  the  knowledge  and  experience  of  sp^  ' 
witnesses,  acquired  while  engaged  in  the 
same  kind  of  business,  adds  weight  and 
trustworthiness  to  their  opinions,  and  theirs 
Is  exactly  the  kind  of  knowledge  that  is 
needed  in  order  to  obtain  an  intelligent  es- 
timate of  that  "Just  compensation"  called 
for  in  a  case  of  this  kind.  See,  also,  JetCery 
V.  Osborne,  145  WU.  351, 129  N.  W.  931 :  Rail- 
way Co.  V.  Columbia,  etc..  Synod,  20  Idaho, 
573;    Railroad  Co.  v.  HUl,  supra. 

[7]  But  it  is  suggested  that  these  supposed 
elements  of  damage  are  common  to  all  per- 
sons along  the  line  of  railway  whose  prop- 
erty is  similarly  circumstanced;  that  is, 
there  is  the  same  exposure  to  fire,  smoke, 
noise,  dangers,  and  hazards  to  person,  as 
well  as  property.  In  the  first  place,  there  is 
no  evidence  that  there  Is  any  plant  the  same 
as  this  one  or  bearing  any  resemblance  to  it 
on  the  line  of  this  railway,  or,  if  there  is. 
that  It  Is  affected  In  the  same  way,  but, 
apart  from  this  consideration,  the  dangers, 
hazards,  inconveniences,  and  annoyances,  etc., 
are  not.  In  such  a  case  as  this,  to  be  regarded 
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as,  In  any  jnst  or  legal  gense,  common  to  oth- 
er landowners,  and  that  doctrine  should  not 
aitply  when  Ian?  Is  taken  and  appropriated 
to  a  use,  as  here,  which  directly  Injures  or 
damages  the  property,  because  of  Its  peculiar 
nature,  though  not  necessarily  in  a  physical 
way.  As  we  have  already  snown,  this  ques- 
tion Is  Tirtoallr  settled  by  the  decision  in 
JEtallroad  v.  Amifleld,  at  last  term,  167  N.  G. 
464, 83  S.  R  809,  where  it  was  said  that  those 
OSes  of  the  easement  acquired  by  the  rail- 
road company,  which  are  likely  to  interfere 
with  the  proper  enjoyment  of  the  land  by  its 
owner,  and  which  sensibly  Impair  its  value, 
should  be  considered  by  the  Jury,  and  these 
include  Jarring,  noise,  smoke,  cinders,  and 
other  annoyances  of  a  similar  kind  arising 
from  the  operation  of  trains  and  risks  from 
flres  caused  by  close  proximity  to  the  track. 
fTbe  physical  injury  or  damage  to  the  land 
not  taken  would,  in  a  certain  sense,  be  com- 
mon to  all  land  through  which  the  road 
wouia  pass;  but,  being  a  special  and  dis- 
tinct injury  to  this  land,  it  does  not,  for  that 
reason,  destroy  or  even  affect  the  right  to 
compensation,  whidi  is  inseparably  incident 
to  the  right  of  appropriation  to  the  particu- 
lar public  use.  Railroad  v.  Blechle,  234  Mo. 
471,  137  S.  W.  974.  Ann.  Cas.  1912D,  246, 
apd  cases  supra.    The  law  says: 

"Tou  may  have  the  land  or  any  easement 
therein  which  is  reasonably  necessary  for  your 

Jiurpose,  but  you  must  compensate  the  owner 
UBtly  and  fully  for  it,  and  for  any  damage  ac- 
cruing to  the  remainder  of  his  property  by  rea- 
son of  the  use  to  which  you  may  put  it,  and  be- 
cause of  its  injurious  effects  upon  the  property." 

The  damage  to  the  projierty  remaining  is 
considered  as  much  a  taking  as  is  the  actual 
appropriation  of  the  part  condemned  for 
the  right  of  way,  and  the  cases  above  dted 
sustain  this  view. 

[I]  It  was  competent  to  prove  the  value 
of  the  land,  with  its  improvements,  or  the 
entire  plant,  before  and  after  the  taking,  as 
tending  to  show  the  depreciation  and  the 
amount  of  compensation.  Railroad  v. 
Church,  supra;  Brown  v.  Power  C!o.,  supra, 
and  Jeffery  v.  Osborne,  145  Wis.  351,  129  N. 
W.  931.  In  the  Church  Case,  104  N.  0.  at 
page  B29,  10  S.  B.  761,  this  court  said: 

"Unquestionably,  It  was  competent  to  show 
what  Uie  land  was  reasonably  worth  before  the 
location  of  the  railroad  on  it,  preparatory  to 
showing  what  it  was  worth  alter  the  road  was 
constructed  and  used.  This  is  a  common,  rea- 
sonable, and  necessary  way  of  proving  the  quan- 
tum of  damages,  when  it  appears  that  the  con- 
struction and  use  of  the  road  produces  the  dif- 
ference in  value"— citing  Wood  on  Railroads,  p. 
899;  3  Sutherland  on  Damages,  441. 

[9,10]  We  therefore  conclude  that  defend- 
ant was  entitled  to  prove:  (1)  That  the  value 
of  its  plant  had  been  appreciably  affected  to 
its  detriment  by  the  noise,  smoke,  cinders, 
Jarring,  discomfort,  inconveniences,  and  oth- 
er like  causes  incident  to  the  running  of  the 
trains  on  the  right  of  way,  and  by  the  risks 
and  dangers  of  fire  and  of  injury  to  employes 
and  their  diildren,  and  to  show  further  that 


the  use  of  tba  right  of  way,  because  at  sndi 
things,  would  disorganize  its  help  and  tend 
to  drive  its  operators  away,  by  rendering 
their  condition  uncomfortable,  if  not  intolera- 
ble, and  require  the  defendant  to  substitute 
a  cheaper  and  inferior  quality  of  labor,  and 
thereby  reduce  its  output  and  lower  the  stand- 
ard quality  of  its  goods,  but  proof  of  the  lat- 
ter diould  be  confined  to  the  general  facts, 
and  not  descend  Into  particulars,  as  to  how 
many  hands  would  leave,  nor  should  It  ex- 
tend to  an  estimate  of  depreciation  in  value, 
based  upon  a  capitalization  of  pay  rolls, 
which  will,  as  alleged,  be  incurred  by  tbe 
evil  effects  of  the  right  of  way  and  the  trains 
upon  the  employ^  and  their  families,  mils 
would  enter  too  much  into  the  forbidden  do- 
main of  conjecture  and  speculation,  even  If 
considered  only  as  bearing  upon  the  questioa 
of  depreciation  alone,  or  as  being  an  inde- 
pendent element  for  the  assessuu  at  of  dam- 
ages. It  would  be  Impossible  to  do  more 
than  guess  as  to  how  many  hands  would  quit 
the  service,  or  to  what  extent  the  latter  would. 
be  disorganized,  and  a  definite  opinion  upon 
such  matters,  dealing  with  the  actual  figures 
In  the  final  estimate,  would  be  unsatisfactory, 
misleading  and  dangerous,  as  the  basis  for 
fixing  the  total  amount  of  damage  to  tlie 
plant 

[1 1  ]  Questions  may  be  asked  on  cross-ex- 
amination for  the  purpose  of  testing  the  val- 
ue of  a  witness'  testimony,  which  are  not 
permissible  on  examination  in  chief  by  the 
IMtrty  calling  him.  To  be  sure,  even  on  di- 
rect examination  he  may  give  the  reasons  for 
his  opinion,  provided  those  reasons  are  kept 
within  proper  and  competent  limits,  as  fixed 
by  the  established  rules  of  evidence. 

[12]  An  improper  reason  does  not  necessa- 
rily render  the  opinion  of  the  witness  incompe- 
tent, as  the  opinion  may  be  valid  and  valuable 
without  it,  resting,  as  it  may,  upon  other  suf- 
ficient and  admissible  grounds.  The  party 
objecting  to  any  of  a  witness'  reasons,  which 
are  deemed  to  be  incompetent,  may  ask  that 
they  be  stricken  out,  and  that  the  Jnry  be  in- 
structed not  to  consider  them. 

[1 1]  The  Jury,  in  finding  the  amount  of  de- 
preciation In  value  of  the  plant  by  the  loca- 
tion of  the  right  of  way  and  the  operation  of 
trains  thereon,  would  naturally  adopt  neither 
the  opinions  of  men  who  are  sanguine  in 
their  estimate  of  value,  nor  of  those  who  are 
overcautious,  but  of  prudent,  conservative, 
and  practical  men,  who  have  knowledge,  and 
also  have  had  experience  and  an  oiq;>ortu&ity 
of  forming  correct  opinions,  and  are  influenc- 
ed in  their  judgment  only  by  careful  thought 
and  deliberation.  Railroad  Co.  v.  Doughty, 
22  N.  J.  Law,  503.  It  is  proper,  therefore, 
timt  they  should  have  the  means  of  knowing 
the  qualification  of  the  witness  to  give  an 
opinion  worthy  of  their  consideration,  his  In- 
telligence, of  course,  and  the  extent  of  his 
knowledge  and  experience.  Tha  opinion  of 
an  Ignorant  man  would  be  of  no  valne  what- 
ever.  We  need  not  say  whether  an  "expert,** 
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or  one  bavlng  no  knowledge  of  the  facta,  that 
la,  the  situation  of  the  property,  Its  surround- 
ings, end  other  pertinent  matters,  but  merely 
having  had  experience  In  the  management  or 
operation  of  cotton  mills,  should  be  allowed 
to  express  an  opinion  upon  the  question  of 
Talne  or  depreciation,  as  the  point  la  not  pre- 
sented; the  witnesses  who  testified  In  this 
case  appearing  to  have  had  knowledge  of 
those  facts. 

We  are  Inclined  to  the  opinion  that  some  of 
those  who  testified  as  "experts,"  and  perhaps 
aome  of  the  other  witnesses,  were  allowed  to 
go  too  much  into  details,  and  their  testimony 
I>ermltted  to  take  too'  wide  a  range,  by  which 
the  miads  of  the  Jurors  may  have  been  led 
astray  by  collateral  and  irrelevant  matters; 
but  the  objections  interposed  to  this  class  of 
testimony  may  be  too  general  for  notice. 

[14]  The  incompetent  parts  of  a  mass  of 
testimony,  some  of  which  is  competent,  should 
be  clearly  specified.  State  v.  Ledford,  133 
N.  C.  714,  4S  S.  B.  944 ;  Bank  v.  Chase,  151 
N.  C.  108,  65  8.  BL  746;  State  v.  Stewart,  156 
N.  a  639,  72  S.  E.  193 ;  Bicks  v.  Woodard, 
169  N,  C.  647,  75  S.  B.  735. 

Our  final  conclusion  is  that,  while  the  peti- 
tion is  disallowed,  because  there  was  error, 
the  case  will  hereafter  be  tried  in  accordance 
with  the  principles  stated  in  this  opinion. 
The  writer  thought,  when  the  case  was  here 
before,  that  the  land  was  not  the  subject  of 
condemnation  at  all,  under  our  statute,  and 
therefore  his  attention  was  not  specially  di- 
rected to  the  other  questions  we  have  dis- 
cnssed,  and,  while  he  concurred  in  the  re- 
sult, he  can  well  see  now,  after  receiving 
more  light  npon  the  subject,  that,  because  of 
the  importance  and  intricacy  of  the  questions, 
the  reasons  lending  up  to  that  result  should 
be  stated  more  fully  and  with  closer  refer- 
ence to  the  facts  as  they  appear  in  the  rec- 
ord for  future  guidance  In  the  casa 

Petition  dlsmlased. 


(1<9  N.  C.  150 
SHEPHERD 


T.  TAYLOB  et  «L 


(Supreme  Court  of  North  Carolina. 
1915.) 


(Mo.  695.) 
May  26, 


ACRNOWIXDOiaCNT    «=96— DOCUUENTABT    EV- 

IDENCK— Deeds— Absenck  or  Skai.. 

In  a  Buit  to  recover  commission  for  serv- 
ices in  procnring  contracts  onder  which  defend- 
ants conld  obtain  title  to  a  mine,  a  deed  to  the 
mine  tendered  defendants  was  propertar  re- 
ceived in  evidence,  thougli  the  notarv  before 
whom  proof  of  execution  was  made  failed  to 
affix  bis  seal,  where  defendants  refused  to  ac- 
cept it,  not  because  of  the  absence  of  the  seaL 
but  00  the  ground  that  they  had  not  enterea 
into  the  contract. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  U  iQ-54,  66;  Dec.  Dig.  <S=36.] 

Appeal  from  Superior  Court,  Macon  Coun- 
ty;  W^b,  Judge. 

Action  by  T.  B.  Shepherd  against  R.  I* 
Taylor  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeaL    Affirmed. 


This  is  an  action  to  recover  the  stun  of 
$2,500,  alleged  to  be  due  for  services  in  pro- 
curing options  or  other  contracts  under  which 
the  defendants  would  be  able  to  obtain  the 
title  to  the  Angel  Copper  Mine.  The  defend- 
ants denied  the  contract  as  alleged  by  the 
plaintiff.  There  was  a  verdict  and  Judgment 
for  the  plaintiff,  and  the  defendants  appealed. 

O.  L.  Jones,  of  Franklin,  and  J.  Scroop 
Styles,  of  Asheville,  for  appellants.  T.  J. 
Johnston,  H.  Q.  Bob^tson,  and  J.  Frank 
Ray,  all  of  Franklin,  and  M.  Silver,  of 
Waynesvllle,  for  appellee. 

PER  CURIAM.  The  controversy  between 
the  plaintiff  and  the  defendants  la  one  of 
fact  as  to  the  terms  of  the  contract,  which 
has  been  settled  by  the  Jury  in  favor  of  the 
plaintiff,  and  we  find  no  error  committed  ni>- 
on  the  trial. 

Three  exceptions  taken  by  the  defendants, 
one  being  raised  by  an  obJecti<a  to  evidence 
and  two  by  prayers  for  instructions,  are  to 
the  validity  of  the  deed  which  was  tendered 
to  the  defendants  for  the  Copper  Mine,  on 
account  of  the  fact  that  the  notary  public, 
before  whom  the  proof  as  to  the  execution  of 
the  deed  was  made,  failed  to  a£Bx  his  nota- 
rial seal.  The  deed  was  not  offered  as  a  link 
in  a  chain  of  title,  but  as  evidence  that  the 
plaintiff  had  performed  his  contract,  nor  did 
the  defendants  refuse  to  accept  it  because  of 
the  absence  of  the  seal,  but  upon  the  ground 
that  they  had  not  entered  into  a  contract 
which  compelled  them  to  pay  the  plalhtlfl 
for  his  services.  The  execution  of  the  deed 
was  not  denied,  and,  as  the  action  was  not 
one  to  recover  land,  the  seal  could  have  been 
affixed  at  any  time,  if  the  defendants  had 
agreed  to  accept  It. 

The  plaintiff  offered  evidence  fully  sus- 
taining the  allegations  in  his  complaint,  and 
the  motion  for  Judgment  of  nonsuit  conld 
not  therefore  have  been  allowed.  The  ques- 
tions asked  the  witness  Taylor  upon  his  ex- 
amination were  competent  as  impeaching, 
and  his  honor  only  admitted  the  evidenoe  for 
that  purpose. 

No  error.  . 

(169  N.  C.  lOB) 

WORLBY  V.  SOUTHERN  RY.  CO. 
(Na  649.) 

(Supreme  Court  of  North  Carolina.     May  25, 
1915.) 

Raxlroabb  C=»229— Sahett  Appliance  Ac^- 

POWEB  BBASE»— SWITOBINO  OFEBATIONB. 

The  federal  Safety  Appliance  Act  (Act 
March  2,  1893,  c.  198,  27  Stat  531  [U.  S. 
Comp.  St.  1913,  a  8605-8612]),  making  it  un- 
lawful for  an  interstate  carrier  to  use  any  loco- 
motive not  equipped  with  power  brake  on  its 
driving  wheels,  or  to  run  any  train  that  has  not 
a  sufiicient  number  of  cars  in  it  equipped  with 
a  power  or  train  brake,  so.  that  the  engineer  can 
control  its  speed  without  requiring  the  use  of 
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hand  brakes,  does  not  apply  to  switching  opera- 
tions in  the  switching  yards  and  terminals. 

(Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  S  743;    Dec  Dig.  «=»229.] 

Appeal  from  Superior  Court,  Buncombe 
County;   CUne,  Judge. 

Action  by  J.  H.  Worley,  by  his  next  friend, 
G.  W.  Worley,  against  the  Southern  Rail- 
way Company.  Judgment  for  the  defendant, 
and  plaintiff  appeals.    Affirmed. 

This  Is  a  dvll  action,  tried  upon  the  ordi- 
nary Issues  of  negligence,  contributory  neg- 
ligence, assumption  of  risk,  and  damage. 
His  honor  directed  the  Jury,  upon  all  the  evi- 
dence, to  answer  the  first  issue  as  to  negli- 
gence, "No,"  and  rendered  Judgment  dis- 
missing the  action.  The  plaintiff  excepted 
a.nd   appealed. 

Zeb.  F.  Curtis,  A.  H.  Johnston,  and  V.  S. 
Lusk,  all  of  Ashevllle,  for  appellant  Martin, 
Rollins  &  Wright,  of  Ashevllle,  for  appellee. 

BROWN,  J.  This  action  Is  brought  by  the 
plaintiff  to  recover  damages  for  personal  In- 
Jury  received  in  operating  a  hand  brake  upon 
a  car  of  the  defendant  while  engaged  In 
switching  operations  in  the  defendant's 
switching  yards  at  Ashevllle. 

The  evidence  tends  to  prove  that  It  was 
the  plaintiff's  duty  to  get  on  top  of  the  cars 
and  an>ly  the  hand  brakes  as  the  cats  de- 
scended from  an  elevated  point  in  the  rail- 
road switching  yards  called  the  "Big  Hump" ; 
that  plaintiff  got  aboard  the  third  car  from 
the  rear  for  the  purpose  of  applying  the  hand 
brakes,  and  while  using  the  usual  brake  stick 
for  that  purpose,  and  applying  the  brakes  in 
the  usual  way,  the  brake  stick  slipped  out 
of  the  brake  wheel,  causing  the  plaintiff  to 
fall  to  the  ground,  in  consequence  of  which 
he  was  injured.  The  only  ground  of  negli- 
gence alleged  Is  the  failure  of  the  defendant 
to  have  coupled  up  and  In  use  on  these  cars, 
while  engaged  In  switching  movements  on  the 
switching  yards  In  Ashevllle,  power  brakes^ 
or  brakes  under  the  control  of  the  engineer, 
on  85  per  cent  of  the  cars  in  use. 

It  is  admitted  that  the  defendant  is  engage 
ed  in  interstate  commerce,  and  that  at  the 
time  of  the  injury  the  plaintiff  was  employed 
In  Interstate  commerce,  and  that  this  ac-; 
tlon  Is  brought  under  the  Employers'  Llablll- 
17  Act  (Act  April  22,  1908,  c.  149,  35  Stat 
66  [U.  S.  Comp.  St  1913,  H  8657-8665]). 
The  only  question  presented  Is  whether  or 
not  the  federal  statute  known  as  the  Safe- 
ty Appliance  Act  applies  to  switching  oper- 
ations upon  the  switching  yards  of  a  rail- 
road corporatlxin.    The  act  provides: 

"It  shall  be  unlawful  for  any  common  carrier 
engaged  in  interstate  commerce  by  railroad  to 
use  on  its  line  any  locomotive  engine  in  moving 
interstate  traffic  not  equipped  with  a  power 
driving  wheel  brake  and  appliances  for  operat- 
ing the  train  brake  system,  or  to  run  any  train 
in  such  traffic  after  said  date  that  has  not  a 
sufiicient  number  of  cars  in  it  so  ec^uipped  with 
power  or  train  brakes  that  the  engineer  on  the 
locomotive  drawing  such  train  can  control  its 


speed  withont  requiring  brakemen  to  use  the 
common  hand  brake  for  that  purpose."  Thorn- 
ton (2d  Ed.)  p.  452. 

We  agree  with  the  Judge  below  that  the 
lirovlslons  of  this  act  do  not  extend  to  switch- 
ing operations  In  the  switching  yards  and 
terminals  of  railroad  companies.  This  Is  tbe 
view  taken  by  the  federal  courts,  and  it  seems 
to  have  been  regarded  by  the  government 
that  to  extend  the  use  of  automatic  brakes 
for  switching  operations  Is  impracticable. 

In  the  case  of  the  Erie  Railroad  Co.  v.  Unit- 
ed States,  197  Fed.  287,  116  C.  C.  A.  649, 
this  question  was  considered  by  the  Circuit 
Court  of  Appeals,  Third  CJircult  In  the 
opinion  it  is  said: 

"It  is  conceded  by  the  goremment  that  this 
act  does  not  apply  to,  or  at  least  has  never  been 
enforced  as  to,  switching  operations.  Manifest- 
ly, such  is  the  reasonable  construction  of  the 
act" 

Again: 

"That  it  was  meant  to  apply  to  train  transit 
as  contrasted  with  switching  operations  is  clear, 
not  only  from  the  essentially  different  character 
of  the  operation,  but  from  the  wording  of  tb» 
act  itself." 

In  the  opinion  is  quoted  cases  froin  the 
other  federal  courts. 

It  seems  that  this  particular  question  has 
not  yet  come  before  the  Supreme  Court  of  the 
United  States.  This  construction  of  the  stat- 
ute has  been  adopted  by  the  Supreme  Court 
of  New  Jersey  in  the  case  of  Farrell  v. 
Penna.  Ry.  (N.  J.  Sup.)  93  AU.  682.  In  the 
opinion  the  case  of  the  Erie  Railroad  Co. 
T.  United  States  is  cited  and  approved,  the 
court  saying: 

"It  must  suffice  to  say  that  the  construction 
given  by  the  federal  courts  to  the  act  in  qies- 
tion  must,  upon  familiar  principles  applicable 
to  federal  legislation,  be  controlling  upon  this 
court  in  its  constructioo  and  application  of  the 
act" 

There  Is  only  one  case  in  the  federal  comrts 
that  has  been  cited  as  contrary  to  this  view, 
and  that  Is  the  case  of  Atchison  Ry.  Co.  v. 
United  States,  198  Fed.  687,  U7  O.  C.  A. 
341.  Upon  an  examination  it  will  be  found 
that  the  case  is  easily  distinguished  from  tbe 
Erie  Case,  and  is  not  an  authority  adverse 
to  that  decision.  In  the  Atchison  Case  It  ap- 
peared that  the  trains  on  that  system  en- 
gaged In  interstate  trafllc  were  stopped  be- 
fore reaching  Chicago  at  Corwlth,  an  outer 
Chicago  yard.  The  train  In  question  was 
destined  to  the  Atchison  Inner  yard  at  Eight- 
eenth Street,  about  eight  miles  distant  At 
Corwlth  the  regular  train  crew  was  relieved 
by  the  switching  crew,  who  ran  the  train  on 
to  its  destination.  In  that  case  It  was  held 
that  the  section  of  the  act  was  not  limited 
to  road  trains,  but  applied  to  Interstate 
trains  destined  to  a  particular  railroad  yard. 
although  before  terminating  the  trip  and 
reaching  the  destination  they  were  operated 
a  part  of  the  way  by  a  switching  crew.  Aii 
examination  of  that  case  discloses  that  It 
does  not  at  all  conflict  with  the  other  case* 
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decided  by  the  federal  conrts  construing  the 
Safety  Appliance  Act 

Since  the  above  was  written  we  have  re- 
ceived copies  of  the  opinions  of  the  Supreme 
Court  of  the  United  States  (Just  handed 
down)  in  the  cases  of  United  States  v.  Erie 
K.  R.  Co.,  237  U.  S.  402,  35  Sup.  Ct  621,  69 
L..  Ed.  — ,  and  U.  S.  v.  C,  B.  &  Q.  Ry.  Co., 

237  U.  S.  410,  35  Sup.  Ct  634,  59  L.  Ed. , 

dealing  with  the  very  question  at  issue  in  this 
case. 

In  the  former  case  the  decision  of  the 
Circuit  Court  of  Appeals  of  the  Third  Cir- 
cuit la  reviewed  and  reversed  upon  the 
ground  that  upon  the  undisputed  facts  the 
operations  were  not  switching  operations  but 
those  of  trains  in  transit  from  Jersey  City  to 
Weehawken,  Bergen,  and  other  points  around 
New  York  Harbor.  Nevertheless,  in  constru- 
ing the  statute  the  court  says : 

"It  will  be  perceived  that  the  air  brake  provi- 
sion deals  widt  running  a  train,  while  the  other 
requirements  relate  to  hauling  or  using  a  car. 
In  one  a  train  is  the  unit  and  in  the  other  a 
car.  As  the  context  shows,  a  train,  in  the  sense 
intended,  consists  of  an  engine  and  cars  which 
have  been  assembled  and  coupled  together  for 
a  run  or  trip  aloDK  the  road.  When  a  train  is 
thus  made  up,  and  is  proceeding  on  its  journey, 
it  is  within  the  operation  of  the  air  brake  pro- 
vision. But  it  is  otherwise  with  the  various 
movements  in  railroad  yards  whereby  cats  are 
assembled  and  coupled  into  outgoing  trains,  and 
whereby  incoming  trains  which  have  completed 
their  run  are  broken  up.  These  are  not  train 
movements,  but  mere  switching  operations,  and 
are  not  within  the  air  brake  provision.  The  oth- 
er provisions  calling  for  automatic  couplers  and 
grabiions  are  of  broader  application,  and  em- 
brace switching  operations  as  well  as  train 
movements,  for  both  involve  a  hauling  or  using 
of  cars." 

In  the  case  at  bar  there  Is  no  question  aa 
to  the  character  of  the  operations.  The 
plaintiff  was  not  Injured  while  assisting  In 
conducting  a  train  from  one  place  to  another 
on  the  line,  but  he  was  Injured  in  switching 
operations  pure  and  simple  upon  the  local 
Asbevllle  switching  yards. 

No  error. 


a«9  N.  C.  207) 

CITY  OF  KINSTON  v.  SECURITY  TRUST 
CO.     (No.  223.) 

(Supreme  Conrt  of  North  Carolina.     May  25, 
1915.) 

1.  MVRICIPAI.  COBPOBATIONS  <S=a935— MUNIC- 
IPAL Bonds  —  Ibbeodlabitt  in  Procxsd- 

INOS— CUBATIVB   STATUTE. 

Acts  of  General  Assembly  of  1915,  purport- 
ing to  legalize  and  ratify  all  proceedings  of  the 
ci&  of  Kinston,  relating  to  the  issue  of  certain 
public  improvement  bonds,  cured  any  defect  un- 
der the  charter  in  such  proceedings,  tbougb  it 
inadvertently  referred  to  the  bonds  as  having 
been  already  delivered;  and  hence  a  purchaser 
of  such  bonds  could  not,  by  reason  of  such  de- 
fect refuse  to  accept  and  pay  for  them. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  f{  1951:  Dec.  Dig.  «=» 
1>:«.] 


2.  MUNICIPAI.   COBFOBATIONS  $S»911— INDEBT- 
KDNE88  —  CONSnnmONAL       liEMITATION  — 

Bonds  fob  Public  Impbovements. 

Bonds  issued  by  a  municipal  corporation  to 
provide  funds  for  paving  and  improving  streets, 
enlarging  the  waterworks  system,  equipping  an 
electric  light  plant  installing  an  electric  fire 
system,  and  erecting  municipal  buildings,  being 
for  necessary  expenses,  were  not  subject  to 
Const  art  7,  g  7,  limiting  the  right  of  munic- 
ipalities to  incur  indebtedness,  except  for  nec- 
essary expenses. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Jg  1899,  1901;  Dec. 
Dig.  «=»911.1 

3.  Municipal  Cobfobations  €=»933  —  Issu- 
ance OF  Bonds— Ibbeoulabities — Cubative 

SXATUTE. 

Though  the  statutory  requirements  must  be 
observed  in  proceedings  to  authorize  the  issu- 
ance of  municipal  bonds,  irregularities  in  such 
proceedings  may  be  cured  by  statute,  unless  vest- 
ed rights  have  intervened. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1951;  Dec  Dig.  4=> 
935.] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;   Peebles,  Judge. 

Action  by  the  City  of  Klnstcm  against 
the  Security  Trust  Company.  From  Judg- 
ment for  plaintiff,  defendant  appeals  Af- 
firmed. 

Civil  action  beard  on  case  agreed  and  by 
consent  before  his  honor,  R.  B.  Peebles, 
Judge,  presiding  in  the  courts  of  the  Sixth 
Judicial  district,  on  April  17,  1915.  The  ac- 
tion was  to  recover  the  purchase  price  of  a 
bond  issue  of  the  dty  of  Kinston,  contracted 
to  be  sold  to  defendant  and  said  defendant 
declined  to  take  the  bonds  or  pay  the  stip- 
ulated price,  alleging  that  the  same  were  in- 
valid. There  was  Judgment  for  plaintiff, 
and  defendant  excepted  and  appealed. 

G.  O.  Moore,  of  Kinston,  for  appellant. 
Loftln  &  Dawson,  of  Kinston,  for  appellee. 

HOKE,  J.  [1]  On  the  hearing  It  was 
properly  made  to  appear  that,  pursuant  to 
an  act  of  the  General  Assembly,  regularly 
passed,  an  election  was  held  in  the  city  of 
Kinston  on  the  23d  of  June,  1914,  on  the 
proposition  to  Issue  bonds  to  the  amount  of 
$100,000,  "in  order  to  provide  funds  with 
which  to  pave  and  generally  improve  the 
streets  of  the  city,  to  enlarge  and  extend 
the  waterworks  system,  to  enlarge  and  bet- 
ter equip  the  electric  light  plant,  to  install 
an  electric  Are  alarm  system,  and  to  erect 
municipal  buildings,"  and  the  measure  was 
approved  by  a  majority  of  the  qualitled  vot- 
ers of  the  city;  that  the  results  of  the  elec- 
tion having  been  duly  certitied,  on  resolu- 
tion of  the  board  of  aldermeu,  the  bondt* 
were  prepared  and  contracted  to  defendants 
at  a  stipulated  and  lawful  price,  and  de- 
fendants have  declined  to  accept  and  pay 
for  same,  alleging  that  they  are  being  is- 
sued In  violation  of  a  provision  of  the  city 
charter,  to  the  effect: 
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"That  no  ordinance  or  resolution  shall  be  final-  i 
ly  passed  upon  the  date  of  its  introduction,  ex- 
cept in   case   of  public  emergencies,   and   then 


only  when  requested  by  the  mayor  in  writing 
Provided  that  no  ordinance  or  resolution  malcing 
a  grant  of  any  franchise  or  special  privilege 
shfQl  ever  be  passed  as  an  emergency  measure." 

And  it  was  admitted  that  the  resolution 
of  tbe  board  of  aldermen,  under  which  these 
bonds  were  prepared  and  bargained  and  one 
or  two  other  resolutions  of  the  board,  bear« 
ing  on  the  subject,  all  of  them,  bad  been 
passed  the  day  of  their  Introduction.  It  was 
further  made  to  appear  that,  this  alleged  de- 
fect having  been  suggested,  the  General  As- 
sembly of  the  state,  at  the  regular  session 
of  1915,  passed  an  act  to  legalize  and  ratify 
"all  proceedings  of  the  city  of  EClnston  relat- 
ing to  the  issue  of  these  bonds,"  referring 
in  express  and  definite  terms  to  the  for- 
mer statute,  the  election  and  the  purposes  of 
the  bond  issue,  -  and  the  resolutions,  etc., 
and  providing,  among  other  things.  In  sec- 
tion 1: 

"All  proceedings  of  the  dty  of  EQnston  for 
the  issuance  of  said  one  hundred  thousand  dol- 
lars public  improTemeut  bonds  for  the  purposes 
aforesaid,  including  said  election  held  June 
twenty-third,  nineteen  hundred  and  fourteen, 
are  hereby  ratified  and  legalized,  and  said  tionds 
are  valid  and  binding  obligations  of  said  city  of 
Klnston." 

The  defendants  object  further  to  the  valid- 
ity of  the  proposed  bond  issue  because  the 
ratifying  act.  In  its  preamble,  refers  to  them 
as  bonds  already  delivered.  Upon  these, 
the  facts  chiefly  relevant,  we  concur  In  the 
view  of  the  Judge  below  that  the  proposed 
bond  Issue  will  constitute  a  valid  indebted- 
ness of  the  ats,  and  that  these  defendants 
must  be  held  liable  for  the  stipulated  price. 

[2]  Under  our  decisions  applicable  and  on 
the  facts  In  evidence,  the  bonds  are  for  neces- 
sary expenses,  and  are  not  therefore  subject 
to  the  constitutional  restrictions  on  munld- 
paUties  as  to  incurring  indebtedness  contain- 
ed In  article  7,  J  7,  of  the  Constitution.  Mur- 
phy V.  Webb,  156  N.  C.  402,  72  S.  E.  4G0; 
Commissioners  v.  Webb,  148  N.  C.  120,  61 
S.  B.  670;  Fawcett  v.  Town  of  Mt.  Airy, 
134  N.  a  125,  45  S.  E.  1029,  63  U  E.  A,  870, 
101  Am.  St  Rep.  825 ;  Black  v.  Commission- 
ers, 129  N.  C.  121,  39  S.  E.  818;  Vaughn  v. 
Commissioners,  117  N.  C.  434,  23  S.  E.  354. 

[3]  The  municipalities,  however,  in  mat- 
ters of  this  character,  are  very  largely  sub- 
ject to  legislative  control,  and  as  to  Incur- 
ring Indebtedness  and  other  questions,  gov- 


ernmental in  character,  they  must  observe 
the  statutory  requirements  under  which 
they  act  Ellison  v.  Williams,  152  N.  C  147, 
07  S.  E.  255;  Town  of  Hendersonvlile  t.  3ar- 
dan,  160  N.  C.  35,  63  S.  Ew  167 ;  Robinson  v. 
Goldsboro,  135  N.  C.  882,  47  8j  E.  4^; 
Wadsworth  v.  Concord,"  133  N.  a  587,  45  S. 
E.  948. 

This  last  position,  however,  is  subject  to 
the  principle  very  generally  recognized  that 
when  defects  and  Irregularities  are  by  rea- 
son of  the  violation  or  nonobservance  of 
statutory  provisions,  and  unless  vested 
rights  have  supervened,  the  objections  may 
be  removed  and  the  measure  validated  by 
proper  legislative  action.  Beld  v.  Railroad, 
162  N.  G.  355-^8,  78  S.  E.  306;  Gzooada 
County  Supervisors  v.  Brogden,  112  D.  S. 
261-271.  6  Sup.  Ct  125,  28  U  Bd.  70i;  III. 
V.  lU.  Cen.  R.  R.  (0.  C.)  88  Fed.  721-771: 
Schneck  ▼.  JeSersonville,  162  Ind.  204-217. 
B2  N.  "a.  212.    In  Reld's  Case  the  court  said: 

"It  is  a  well-recognized  principle  that  in  so 
far  as  the  public  is  concerned,  and  when  not 
interfering  with  vested  rights,  a  Legislature  may 
ratify  and  make  valid  measures  which  It  might 
have  originally  authorized."   - 

In  Board  of  Supervisors,  etc.,  t.  Brogden, 
supra,  it  was  held: 

That  "a  municipal  subscription  to  the  stock 
of  a  railroad  company,  or  ia  aid  of  the  con- 
struction of  a  railroad,  made  without  auUtority 
previously  conferred,  may  be  confirmed  and  le- 
galized by  subsequent  legislative  enactment 
when  legislation  of  that  character  is  not  prohib- 
ited by  the  Constitution,  and  when  that  which 
was  done  would  have  been  legal  had  it  been 
done  under  Iwislative  sanction  previously 
given." 

And  In  Schneck's  Case,  supra: 

"In  the  absence  of  constitutional  restrictions, 
the  Legislature  has  the  right  to  le?.tlize  the 
bonds  of  a  city,  so  long  as  vested  rights  have 
not  intervened." 

The  objection  that  the  ratifying  act  re- 
fers to  the  bonds  as  already  delivered  Is 
without  merit  The  evident  purpose  of  the  act 
is  to  cure  all  of  the  defects  suggested.  The 
language  is  broad  enough  to  do  it  and  the 
reference  to  the.  bonds  as  having  been  de- 
livered is  so  clearly  an  Inadvertence  that 
lb  is  deserving  of  no  consideration.  For- 
tune V.  Commissioners,  140  N.  C.  822,  62  S. 
B.  950.  There  Is  no  error  in  the  proceed- 
ings below,  and  the  Judgment  of  Ills  honor 
Iq  In  all  respects  confirmed. 

Affirmed. 
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PERKINS  V.    SOUTHERN   RY.  CX). 

(Supreme  Court  of  Appeals  of  Virginia.    March 

11,  1915.     Rehearing  Denied 

June  10,  1915.) 

1.  Railboads  «=»350— Accident  at  Cbossino 
—Question  job  Jcbt— Contmbutobt  Neo- 

UGENCK. 

In  an  action  for  injul?  at  a  crossing,  where 
defendant's  negligence  in  failing  to  give  the 
statutory  signals  was  conceded,  held,  on  conflict- 
ing evidence  involving  the  intelligence  and  ver- 
acity of  witnesses,  that  plaintiff's  contributory 
negbgence  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §S  1152-1192;    Dec.  Dig.  <g=>350.] 

2.  Railboadb  ®=>346— Accidxnt  at  CBossiNa 

— BDBDEN  of  PbOOE^— OONTBIBBTOBT  NeOU- 
GKNCE. 

In  an  action  for  injuries  at  a  crossing,  the 
burden  of  establishing  plaintiffs  contributory 
negligence  was  on  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1117-1123;   Dec.  Dig.  <S=»a46.] 

Error  to  Circuit  Court,  Pittsylvania 
County. 

Action  by  one  Perkins  against  the  South- 
ern Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Revers- 
ed, and  Judgment  entered  for  plaintiff  for 
the  amount  provisionally  awarded  by  the 
rerdlct 

Volney  E.  Howard  and  Wm.  M.  Murrell, 
both  of  Lynchburg,  for  plaintiff  in  error. 
WlUlam  Leigh,  of  Danville,  for  defendant 
in  error. 

WHITTLE,  J.  This  is  a  crossing  case  In 
which  the  negligence  of  the  defendant  in 
failing  to  give  the  statutory  signals  Is  con- 
ceded. The  circuit  court  sustained  the 
defendant's  demurrer  to  the  plaintlfTs  evi- 
dence ;  and  the  narrow  question  for  our  con- 
sideration is  whether  or  not  the  alleged  con- 
tributory negligence  of  the  plaintiff  in  error 
was  so  clearly  proved  as  to  have  Justified 
tbe  court  in  withdrawing  the  question  from 
the  Jury. 

The  material  facts  from  the  standpoint  of 
a  demurrer  to  the  evidence  may  be  thus  sum- 
marized: On  Sunday  afternoon,  June  15, 
1913,  D.  O.  Hagood,  who  was  the  owner  of  a 
wagon  and  pair  of  mules,  invited  the  plain- 
tiff, a  girl  17  years  old,  and  four  other  per- 
sons, to  drive  with  him  and  his  wife  to  a 
religions  meeting  near  Stokeland.  Stokeland 
is  a  station  on  defendant's  raUroad  five  miles 
south  ot  Danville  and  close  to  Cook's  cross- 
ing, where  the  Greensboro  road  passes  over 
tbe  railroad.  Tbe  railroad  is  double-tracked, 
and  at  tbe  place  of  the  accident  Is  practically 
aitralght  and  runs  north  and  south.  The 
highway  along  which  Hagood  and  his  party 
were  traveling  diverges  from  the  railroad  at 
Dick  Williams'  crossing  (half  a  mile  north 
of  Cook's  crossing),  and  follows  a  ridge  in 
tbe  form  of  a  bow,  which  at  the  farthest 
point  Is  about  120  yards  from  the  railroad. 
Tbe  road  then  curves  In  the  direction  of 


Cook's  crossing  down  a  gradual  tncline  until 
within  a  short  distance  of  the  tracks,  when 
it  ascends  to  the  higher  level  of  the  roadbed. 
There  was  a  dense  growth  of  trees  and 
bushes  along  the  highway  wl^ich  shut  out 
the  view  of  the  railroad,  except  at  a  point 
120  feet  from  the  crossing,  where  a  narrow 
road  leads  into  the  mala  road.  This  cross- 
road forms  an  opening  through  which  a  pass- 
ing train  momentarily  could  be  seen  from 
the  main  road.  After  leaving  that  road,  the 
view  is  again  obstructed  by  woods  and  an 
embankment  to  within  22  feet  of  the  first 
track.  On  entering  that  space,  the  view  of 
the  track  in  the  direction  of  Danville  Is 
clear  for  2,000  feet  North-bound,  trains 
pass  over  the  eastern  track  and  south-bound 
trains  over  the  western  track.  The  wagon 
was  crossing  from  east  to  west,  and  the  col- 
lision was  with  a  south-bound  train.  As 
the  wagon  passed  the  rift  in  the  woods, 
Hagood,  the  driver,  and  others,  looked 
through  the  opening,  but  no  train  was  vis- 
ible. Thereupon  he  remarked  to  his  com- 
panions that  they  would  have  to  listen  for 
trains  as  they  could  not  be  seen,  and  they 
did  listen  as  they  approached  the  track, 
but  heard  none.  Tbe  mules  were  in  a  walk, 
and  their  speed  was  still  further  slackened, 
though  they  were  not  brought  to  a  stop,  be- 
fore going  on  the  track.  Hagood  was  sitting 
in  the  fore  part  of  the  wagon  bed  and  first 
reached  the  point  from  which  approaching 
trains  could  be  seen.  He  looked  both  ways, 
and,  seeing  that  tbe  tracks  were  clear,  drove 
on.  When  the  wagon  had  passed  the  em- 
bankment far  enough  to  bring  the  tracks 
within  the  line  of  vision  of  the  plaintiff, 
who  was  sitting  toward  the  rear  end  of  the 
wagon,  the  mules  bad  reached  the  east  track. 
She  Immediately  looked  in  both  directions, 
and  no  train  was  in  sight.  She  then  looked 
again  in  the  direction  of  Danville,  and  was 
tbe  first  one  to  discover  the  south-bound 
train,  which  had  then  come  In  sight,  and 
instantly  gave  the  alarm.  Hagood  testified 
that  It  was  then  impossible  to  back  the  team, 
and  he  drove  forward  as  fast  as  he  could, 
but  the  train,  which  was  behind  time  and 
running  at  the  rate  of  40  or  45  miles  an 
hour,  struck  the  rear  end  of  the  wagon, 
breaking  it  up,  and  all  the  occupants  were 
more  or  less  injured. 

[I,  2]  Upon  the  issue  of  the  plaintlfTs  con- 
tributory negligence  there  was  an  irreconci- 
lable conflict  of  evidence,  Involving  the  in- 
telligence, integrity,  and  veracity  of  oppos- 
ing witnesses,  and  the  burden  rested  upon 
the  defendant  to  establish  the  plaintiff's  neg- 
ligence to  the  satisfaction  of  the  Jury.  To 
say  the  least,  we  are  unable  to  affirm  that 
the  evidence  makes  out  a  case  of  contribu- 
tory negligence  so  plain  ias  to  have  warrant- 
ed the  court  in  taking  it  away  from  the  Jury. 
Southern  Ry.  Co.  v.  Aldridge,  101  Va.  142,  43 
S.  E.  333. 


^saVoT  other  caaas  i 
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In  Bass  v.  Norfolk  Ry.  &  Light  Co.,  100 
Va.  1,  8,  40  S.  E.  100,  102,  It  was  said: 

"Whether  or  not  the  plaintiSTs  intestate,  un- 
der all  the  facts  and  circumstances  of  this  case, 
was  guilty  of  contributory  neitligence,  is  a 
question  about  which  reasonably  fair-minded 
men  might  differ.  The  inferences  to  be  drawn 
from  the  evidence  must  be  certain  and  incon- 
trovertible, or  they  cannot  be  decided  by  the 
court  It  was  therefore  a  question  for  the  jury. 
•  •  •  And  since  the  jury  might  have  found 
for  the  plaintiff  on  the  question  of  contributory 
negligence  of  the  plaintiff's  intestate,  on  the  de^ 
fendant's  demurrer  to  the  evidence  the  court 
must  so  find." 

That  is  the  settled  rule  In  this  court  Car- 
rington  v.  FlckUn,  82  Grat  (73  Va.)  670; 
Kimball  &  Fink  v.  Friend,  95  Va.  125,  27  S. 
K.  901;  Marshall  v.  VaUey  Ry.  Co.,  99  Va. 
798,  34  S.  E.  455 ;  Fisher  v.  C.  &  O.  Ry.  Co., 
104  va.  643,  52 '8.  B.  373,  2  L.  R.  A.  (N.  S.) 
954;  C.  &  O.  Ry.  Co.  v.  Williams,  108  Va. 
089,  62  S.  E.  796 ;  A.  O.  L.  Ry.  Co.  ▼.  Grubbs, 
113  Va.  214,  74  S.  B,  144 ;  Hlgglns  v.  South- 
ern Ry.  Co.,  116  Va.  890,  88  S.  B.  380 ;  Saun- 
ders v.  Southern  Ry.  Co.,  84  S.  B.  650,  decid- 
ed at  the  present  term. 

The  case  of  C.  &  O.  Ry.  Oo.  t.  Chapman, 
115  Va.  32,  78  S.  B.  631,  involved,  as  this  case 
Involves,  ithe  question  of  the  comparative 
weight  to  be  given  to  the  positive  and  nega- 
tive testimony  of  witnesses.  The  court  there, 
speaking  through  Cardwell,  J.,  held: 

"The  positive  testimony  of  a  single  credible 
witness  that  he  saw  or  beard  a  particular  thing 
at  a  particular  time  ought  ordinarily  to  out- 
weigh that  of  a  number  of  witnesses,  equally 
credible,  who,  with  the  same  opportunities,  tes- 
tify that  they  did  not  see  or  hear  it ;  but  where 
a  witness,  who  denies  a  fact  in  question,  has 
as  good  opportunity  to  see  and  hear  it  as  he 
who  affirms  it,  and  bis  attention,  because  of  spe- 
cial circumstances,  was  equally  drawn  to  the 
matter  controverted,  the  general  rule  that  the 
witness  who  affirms  a  fact  is  to  be  believed  rath-' 
er  than  he  who  denies  it  does  not  hold  good. 
The  denial  of  the  one  in  such  case  constitutes 
positive  evidence  as  well  as  the  affirmance  of 
the  other,  and  produces  a  conflict  of  testimony 
to  be  decided  by  the  jury." 

The  case  of  Hlgglns  ▼.  Southern  Ry.  Co., 
supra.  Is  quite  similar  In  Its  facts  to  the  case 
at  bar.  There,  as  here,  the  train,  without 
ringing  the  bell  or  sounding  the  whistle,  as 
the  statute  prescribes,  ran  Into  a  wagon  at 
a  public  crossing,  destroying  the  wagon,  and 
killing  the  horses  and  driver,  a  woman,  and 
her  child.  The  defendant  demurred  to  the 
evidence,  and  relied  on  the  defense  of  con- 
tributory negligence.  The  trial  court  sustain- 
ed the  demurrer  to  the  evidence  and  entered 
judgment  for  the  defendant;  but  this  court, 
reiterating  the  oft-repeated  rule  that  negli- 
gence cannot,  as  matter  of  law,  be  predicated 
on  a  state  of  facts  upon  which  fair-minded 
men  might  differ,  reversed  the  judgment  and 
overruled  the  demurrer  to  the  evidence. 

For  these  reasons,  we  are 'of  opinion  that 
the  judgment  of  the  circuit  court  must  be 
reversed,  the  demurrer  of  the  defendant  to 
the  plaintiff's  evidence  overruled,  and  judg- 
ment entered  In  favor  of  the  plaintiff  for  the 
amount  of  damages  provisionally  awarded  by 


the  verdict  of  the  Jury,  with  interest  from 
the  date  of  the  verdict,  and  costs. 
Reversed. 

WlHlTWGRTH  v.  COLUMBIA.  N.  ft  !•.  R. 
CO.     (No.  9115.) 

(Supreme  Court  of  Sooth  Carolina.     May  27, 
1915.) 

1.  Cabbiebs    (3=3320— Cabriaoe    or   Pabseh- 

GEBS—.\CTI0NS— INJURIES. 

\\'hether  a  train  stopped  sufficiently  long 
to  allow  passengers  to  alight  in  safety  held, 
in  a  passenger's  action,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  $ji  1118,  1126,  1149,  1153,  1160, 
1167.  1179,  1190,  1217,  1233,  1244.  1248,  1315- 
1325;  Dec.  Dig.  <S=>320.] 

2.  Cabbiebs  «s9347  —  Cabbiaok  or  Passen- 
OEBS— Actions— INJUBIES. 

Where  a  railroad  company,  knowing  of 
the  custom  of  passengers  to  alight  from  both 
sides  of  the  train,  although  the  platform  was  on 
only  one,  did  not  object  thereto,  plaintiff,  who 
aUghted  from  the  off  side  of  the  train,  cannot 
be  held  guilty  of  contributory  negligence  as  a 
matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  »  1346,  1350-1386,  138»-1397, 
1402;  Dec.  Dig.  <8=»347.] 

3.  Cabbiebs    <&=>303— Cabbiagb   or    Passeh- 

OEB8— IXlTY    TO    STOP. 

Regardless  of  statute,  it  is  the  duty  of  a 
railroad  company  to  stop  its  train  at  a  flag 
station  for  a  sufficient  length  of  time  to  allow 
passengers  to  alight. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {$  1216,  1218.  1224,  1226-1232, 
1234-1240,  1243;   Dec.  Dig.  «=3303.J 

4.  Cabbiebs    <S=>340— Cabbiaoe    or   Passes - 
OEBs— Duty  to  Stop. 

Where  the  conductor  in  charge  of  a  train 
knew  that  passengers  were  alighting  on  the 
side  opposite  the  platform,  it  was  negligeuve 
for  him  to  start  the  train  before  they  had  a 
sufficient  length  of  time  to  alight  in  safety. 

[Ed.  Note.— For  other  cases,  see  Carrien, 
Cent  Dig.  {  1354 ;  Dec.  Dig.  «=>340.] 

5.  Cabbiebs   <3=3339— Cabbiaoe   or   Passes- 
aEBS— Actions— Dbfenses. 

Where  plaintiff  negligently  alighted  from 
the  side  opposite  the  platform,  and  was  thrown 
by  the  sudden  starting  of  the  train,  her  negli- 
gence was  not  the  proximate  cause  of  the  in- 
jury, if  it  would  have  occurred  had  she  attempt- 
ed to  alight  in  the  regular  manner. 

[Ed.  Notew— For  other  cases,  see  Carriers, 
Cent  Dig.  |  1353;  Dec.  Dig.  <S=3339.] 

6.  Affeal  and  Bbbob  «=>1033  —  Review — 
Habuless   E^bbob. 

In  an  action  by  tt  passenger  injured  when 
the  train  suddenly  started  as  she  was  alight- 
ing, an  instruction  that  recovery  could  not  be 
based  on  the  great  distance  from  the  step  to 
the  ground,  unless  it  caused  her  to  fall,  or  af- 
fected the  result  of  the  fall,  is  not  prejudicial 
to  the  railroad  company,  even  if  erroneous. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S3  4052-4062 ;  Dec.  Dig.  «s> 
1033.] 

7.  Trial  €=>243— Conflicting  iNSTBOCnoNS 
— Injubies  to  Passenger. 

In  an  action  by  a  passenger,  injured  in 
alighting  at  a  flag  station,  the  complaint  alleg- 
ed that  the  train  was  stopoed  before  it  reached 
the  regular  stopping  place,  nod  that  she  was 
thereby  invited  to  get  off  at  a  place  where  th<!re 
was  no  suitable  landing.     The  train  was  com- 
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posed  of  several  coaches.  Held,  that  charges 
that  it  was  for  the  jury  to  say  whether  the 
train  was  stopped  at  the  platform,  and  that 
iherii  was  no  evidence  that  the  train  was  stop- 
yod  before  reaching  the  station,  were  not  con- 
iliotiDK;  it  being  obvious  that  all  the  cars  could 
not  be  stopped  opposite  the  platform,  though 
the  train  was  not  stopped  at  a  point  away 
from  the  station. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent. 
Die-  IS  564,  565;  Dec.  Dig.  «=9243.] 

Appeal  from  Conun<»  Pleas  Circuit  Court 
of  Richland  County ;   Geo.  E.  Prince,  Judge. 

Action  by  SalUe  Whitworth  against  the 
Columbia,  Newberry  &  Laurens  Railroad 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

LyleB  &  Lyles,  of  Colmnbia,  for  appellant 
A.  F.  Splgner,  W.  H.  Cobb,  and  J.  S.  Vemer, 
all  of  Columbia,  for  respondent 

HTDRICK,  J.  This  appeal  Is  from  a  Judg- 
ment for  15,000  damages  for  injuries  sustain- 
ed by  plaintiff  while  alighting  from  one  of 
defendant's  trains,  on  which  she  was  a  pas- 
senger from  Colnmbla  to  Ballentine,  a  flag 
station  on  defendant's  road. 

The  specifications  of  negligence  are:  (1)  In 
stopping  the  train  before  it  reached  the  regu- 
lar stopping  place,  and  In  Inviting  plaintiff  to 
alight  where  the  train  was  stopped,  whlcli 
was  not  a  safe  place,  because  the  ground  was 
rough  and  the  distance  from  the  step  to  the 
ground  was  too  great  for  plaintiff  to  alight 
in  safety,  without  the  aid  of  a  stool,  which 
was  not  furnished,  and  without  light  to  en- 
able her  to  see  bow  to  get  off,  which  was  not 
provided ;  (2)  in  causing  the  train  to  be  mov- 
ed forward  with  a  sudden  Jerk,  while  plain- 
tiff was  in  the  act  of  getting  off,  and  before 
sufficient  time  had  been  allowed  for  her  to 
get  off.  Defendant  denied  the  allegation  of 
negligence,  and  charged  plaintiff  with  contrib- 
utory negligence  in  getting  off  on  the  wrong 
■side  of  the  train,  where  no  landing  had  been 
provided,  when  she  knew  there  was  a  suit- 
able landing  on  the  other  side,  where  the 
conductor  and  porter  attended  with  their 
lanterns  to  assist  passengers  in  getting  Off. 

[1]  The  proof  showed  that  defendant  had 
provided  a  suitable  landing  for  the  distance 
required  by  statute  on  each  side  of  the  um- 
brella shed,  which  was  on  the  right  going 
from  Columbia  to  Ballentine,  and  it  tended  to 
shov  that  it  extended  as  far  as  the  end  of 
tbe  car  where  plaintiff  got  off.  But  she  got 
off  on  tbe  opposite  side,  though  she  got  on  the 
train  that  morning  going  to  Colnmbla  from 
the  landing  on  the  side  next  to  the  shed. 
Tli?re  were  20  or  more  passengers  on  the 
trnln  that  night  for  Ballentine.  The  station 
l>low  and  stop  signals  were  given,  and  the 
porter  called  the  station.  When  the  train 
stopped,  Mr.  Shealy,  who  was  in  the  car  with 
plaintiff,  suggested  that,  as  there  was  a  large 
crowd  to  get  off,  they  go  to  the  rear  end  of 
tbe  car  and  get  off,  and  thereby  avoid  the 
rash.    Accordingly  he  and  his  wife,  son,  and  I 


daughter,  plalntlfTs  sister  and  her  husband, 
and  plaintiff  went  to  the  rear  of  the  coach, 
plaintiff  being  next  to  the  last,  her  sister  be- 
ing last.  The  testimony  tends  to  show  that 
they  went  out  promptly ;  that  those  in  front 
got  out  safely,  but,  Just  as  plaintiff  was  on 
the  bottom  step,  in  tbe  act  of  stepping  off, 
the  car  was  moved  forward  with  a  sudden 
Jerk,  and  she  had  to  Jump  to  keep  from  being 
thrown  down ;  that  Mr.  i^healy,  who  was  as- 
sisting her  off,  caught  her  in  time  to  keep  her 
from  falling,  and  she  landed  on  ber  feet,  but 
the  sudden  Jar  caused  the  injuries  of  which 
she  complained.  Her  sister  testified  that  she 
was  standing  in  the  door  of  the  car,  and  that 
the  Jerk  was  so  sudden  and  violent  that  It 
nearly  threw  her  out  of  the  car.  She  failed 
to  get  off,  and  was  carried  on  to  tbe  next 
station,  and  returned  to  Ballentine  on  the 
next  train.  The  conductor  and  porter  were 
on  the  opposite  side.  The  conductor  said  that 
be  saw  passengers  get  off  all  along  on  that 
side,  and  that,  as  suflScient  time  had  been 
allowed  for  all  to  get  off,  and  none  were 
getting  off  on  his  side,  he  signaled  the  train 
forward.  There  was  evidence  that  at  Ballen- 
tine It  was  customary  for  passengers  to  get 
on  and  off  the  train  on  either  side,  and  that 
this  was  done  with  the  knowledge  and  ac- 
quiescence of  the  company.  Some  of  the  wit- 
nesses said  they  had  seen  as  many  get  on 
and  off  on  one  side  as  on  the  other,  and  one 
or  two  testified  that  they  had  seen  the  con- 
ductors help  ladies  off  on  the  side  on  which 
plaintiff  got  off.  It  Is  clear  from  the  forego- 
ing statement  of  the  tendencies  of  the  evi- 
dence that  defendant's  motion  for  a  directed 
verdict  was  properly  refused.  The  court 
could  not  have  held,  as  matter  of  law,  that 
the  train  stopped  a  sufficient  length  of  time 
for  all  the  passengers,  exercising  due  dili- 
gence, to  get  off  safely.  Nor  could  the  court 
have  held  that  there  was  no  evidence  of  neg- 
ligence on  tbe  part  of  tbe  conductor  in  sig- 
naling the  train  forward,  under  the  circum- 
stances, or  on  the  part  of  the  engineer  in 
moving  it  with  a  sudden  Jerk.  Considering 
all  tbe  circumstances — the  unusual  number 
to  get  off,  of  which  the  conductor  had  notice, 
for  be  had  taken  op  their  tickets,  the  custom 
of  passengers  getting  on  and  off  on  both  sides 
at  that  station,  which  the  engineer  said  he  had 
observed  dally,  and  of  which  tbe  conductor 
did  not  deny  knowledge,  but,  on  the  con- 
trary, admitted  that,  on  that  occasion,  he 
thought  they  were  getting  off  on  both  sides, 
and  be  did  not  observe  closely,  and  could  not 
give  even  an  approximate  estimate  of  the 
number  that  got  off  on  his  side,  the  fact  that 
it  was  in  the  night  and  at  a  flag  station, 
where  there  was  little  or  no  light,  except  that 
afforded  by  the  lanterns  of  the  trainmen  and 
the  lights  In  the  cars,  and  the  evidence  that 
the  six  persons  with  plaintiff,  moving  with 
reasonable  promptness  and  celerity,  were  not 
all  able  to  get  off,  before  the  trnln  was  start- 
ed, and  the  evidence  that  it  was  started  with 
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a  violent  Jerk— tbe  Issue  of  evideaoe  was 
properly  snbmltted  to  the  jury. 

[2]  Nor  could  the  court  have  hdd,  as  mat- 
ter of  law,  that  plaintiff  was  guilty  of  con- 
tributory negUgeilce  in  getting  off  on  the 
wrong  side.  What  has  been  said  with  refer- 
ence to  the  custom  of  passengers  getting  on 
and  off  on  both  sides,  with  the  knowledge  and 
acquiescence  of  the  company,  applies  to  this 
contention.  While  there  was  no  erldence  of 
a  direct  or  special  Inyltation  to  get  off  on 
that  side,  the  court  properly  left  it  to  the 
jury  to  say  whether  an  implied  invitation  to 
do  so  should  be  Inferred  from  the  circum- 
stances, just  as  the  constant  and  long-con- 
tinued use  of  the  track  as  a  walkway,  with 
the  knowledge  and  acquiescence  of  the  com- 
pany, may  warrant  the  Inference  of  an  Invita- 
tion to  so  use  it.  Da  Bose  t.  B.  Co.,  81  S.  C. 
271,  62  S.  E.  255. 

[3,4]  The  remaining  exceptions  complain 
of  alleged  errors  in  the  charge,  which  is  too 
long  to  report  In  full.  But  when  it  is  consid- 
ered as  a  whole,  it  was  not  erroneous  or  mis- 
leading. The  Jury  were  instructed  that  it  is 
the  duty  of  a  railroad  to  stop  its  train  at  sta- 
tions where  passengers  are  to  be  let  off  for 
such  reasonable  length  of  time  aft  may  be 
necessary  for  those  who  move  with  reason- 
able promptness,  diligence,  and  care  to  get 
off  In  safety;  that  when  such  time  has  been 
allowed,  the  conductor  may  order  the  train 
forward,  and  if  a  passenger  is  in  a  position 
of  danger  at  that  time,  the  railroad  is  not  re- 
sponsible for  resulting  injury,  unless  the  con- 
ductor knows,  or  ought  to  know,  of  his  dan- 
ger; that  the  length  of  the  stop  should  vary 
according  to  circumstances;  that,  if*  defend- 
ant did  not  stop  a  reasonably  adequate  time 
to  allow  the  passengers  to  alight  in  safety,  it 
was  guilty  of  negllgrace,  and  that,  would  be 
true,  even  if  the  passengers  were  getting  off 
on  the  wrong  side,  if  they  were  exercising 
due  diligence  In  getting  off;  that  the  com- 
pany was  required  by  statute  to  prepare  a 
suitable  landing  on  one  side  only — that  next 
the  station — ^and  every  passenger  is  presumed 
to  know  that,  and  has  no  right  to  alight  on 
the  other  side  of  the  train,  without  assuming 
the  risks  incident  thereto,  unless  he  has  been 
notified  by  the  company  to  do  so;  that  the 
fact  that  a  few  persons  may  get  on  and  off 
trains  on  the  wrong  side  with  the  knowledge 
of  the  company  does  not  amount  to  an  invita- 
tion to  do  so;  that  it  would  require  such 
constant  practice  as  would  satisfy  the  Jury 
of  an  implied  invitation  to  do  so ;  that  where 
the  company  actually  or  impliedly  invites 
passengers  to  alight,  it  is  under  the  duty  of 
providing  a  reasonably  safe  place;  that  If 
plaintiff  was  negligent  in  attempting  to 
alight  on  the  wrong  side,  and  she  was  thrown 
by  an  act  of  negligence  on  the  part  of  the 
company,  whether  her  negligence  would  de- 
feat her  recovery  would  depend  upon  wheth- 
er she  would  have  met  the  same  fate  if  she 
bad  gotten  off  on  the  other  side;  in  other 
words,  if  the  train  was  moved  before  the  pas- 


sengers had  a  reasonable  time  to  get  off,  and 
if  the  moving  of  the  train  was  the  proximate 
cause  of  plaintiff's  injury,  then  it  would 
make  no  difference  on  which  side  she  was 
getting  off;  that  the  fact  of  the  step  being 
some  distance  from  the  ground  could  have  no 
effect,  unless  they  found  that  the  distance 
from  the  ground  was  the  cause  of  the  fall,  or 
that  the  distance  affected  the  result  of  the 
fall;  that  a  passenger  train  must  stop  at  the 
station;  that  does  not  mean  that  every  coach 
must  be  opposite  the  station,  a  physical  im- 
possibility; that  It  was  for  them  to  say 
whether  the  train  stopped  at  the  station,  and, 
if  it  did,  the  defendant  did  aU  the  law  re- 
quired of  it  in  that  resi>ect.  Later  tlie.  court 
charged  defendant's  request  that  there  was 
no  evidence  that  the  train  was  stopped  be- 
fore it  reached  its  usual  stopping  place  at 
Ballentine. 

The  first  assignment  of  error  in  the  charge 
is  that  It  was  charging  on  the  facts  to  tell 
the  jury  that  the  failure  to  stop  a  reasonably 
adequate  length  of  time  for  passengers,  mov- 
ing promptly  and  with  due  diligence,  to  get 
off,  even  if  they  were  attempting  to  do  so  on 
the  wrong  side,  would  be  uegligeuce.  The 
precise  objection  seems  to  be  that  this  was  a 
flag  station,  at  which  the  statute,  which  pre- 
scribes the  length  of  time  for  trains  to  stop 
at  regular  stations,  does  not  apply.  But  the 
instruction  was  in  accord  with  the  common 
law.  The  failure  to  observe  so  plain  a  duty 
wherever  passengers  are  to  be  let  off  is  negli- 
gence. It  is  further  objected  that  this  part 
of  the  charge  was  erroneous  in  that  it  made 
the  principle'  applicable ,  even  if  the  passen- 
ger was  getting  off  on  the  wrong  side.  But 
it  was  not  BO  made  applicable,  unless  the 
conductor  knew,  or  in  the  exercise  of  proper 
care  and  diligence  should  have  known,  that 
passengers  were  getting  off  on  the  wrong 
side.  If  he  did  so  know,  there  is  no  reason 
why  It  should  not  apply. 

[5]  The  next  assignment  of  error  is  in 
charging  that  plaintiff's  negligence,  if  any, 
in  getting  off  on  the  wrong  side  would  not 
defeat  her  recovery,  if  she  would  have  met 
the  same  fate  on  the  other  side.  The  objec- 
tion is  that  it  left  It  to  the  jury  to  surmise 
whether  she  would  have  met  the  same  fate 
on  the  other  side.  Not  so.  It  meant  no  more 
than  to  say  tliat,  if  the  sole  proximate  cause 
of  the  Injury  was  the  sudden  movement  of 
the  car,  the  alleged  contributory  negllgente 
of  attempting  to  get  off  on  the  wrong  side 
would  not  defeat  recovery,  for,  in  that  con- 
tingency, it  was  not  a  proximate  contribu- 
tory cause. 

[6]  The  same  may  be  said  of  the  next  as- 
signment of  error  that  the  distance  from  the 
step  to  the  ground  could  have  no  effect,  un- 
less the  Jury  found  it  was  the  cause  of  the 
fall,  or  that  the  distance  affected  the  result 
of  the  fall.  This  instruction  was  favorable 
rather  than  prejudicial  to  defendant.  Re- 
sponding to  plaintiff's  charge  of  negligence  In 
that  the  distance  was  too  great  for  a  safe 
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landing  without  the  aid  ot  a  stool,  the  Jnry 
were  told,  in  substance,  that  the  distance 
could  make  no  difference,  unless  It  caused 
the  fall  or  increased  the  injurious  effects  of 
It.  In  other  words,  U  it  had  nothing  to  do 
with  the  injury,  either  in  causing  it  or  in  en- 
hancing it,  defendant  should  not  be  presju- 
diced  by  the  alleged  negligent  failure  to  pro- 
vide a  stool. 

[7]  It  is  next  contended  that  the  charge 
was  conflicting  and  confusing,  in  that  the 
court  first  charged  that  It  was  for  the  jury  to 
say  whether  the  train  stopped  at  the  station, 
and  subsequently  charged  defendant's  re- 
quest that  there  was  no  evidence  that  (t  was 
stopped  before  it  reached  the  station.  A 
moment's  reflection  will  show  that  there  was 
nothing  conflicting  or  confusing  in  these.  In- 
structions. ,  Plaintiff  had  charged  as  an  act 
of  negligence  that  the  train  was  stopped  be- 
fore it  reached  the  statloni  and  she  was 
thereby  invited  to  get  off  at  the  place  where 
it  was  stopped,  at  which  there  was  no  suit- 
able landing.  The  train  was  composed  of  six 
coaches.  As  the  Judge  said,  it  was  a  mani- 
fest impossibility  for  each  of  them  to  be  im- 
mediately opposite  to  the  station, shed  at  the 
same  time,  and  clearly  it  waa  properly  left 
to  the  Jury  to  say  whether  it  stopped  at  the 
usual  and  prepared  stopping  place.  There  Is 
rothiDa  in  that  inconsistent  with  the  view 
that  there  waa  no  evidence  that  the  train 
\viis  stopped  before  any  part  of  it  reached  the 
station  grounds,  which  was  the  real  mean- 
ing of  the  plaintiff's  allegation,  which  de- 
fendant's request  was  intended  to  meet 

Judgment  afilrraed. 

GARY,  C.  J.,  and  FRASER,  WATTS,  and 
GAGE,  JJ.,  concur. 


(lOI  3.  C.  210) 

GRTJBBS  T.  ATLANTIC   COAST  LINE  R. 
CO.    (No.  8114.) 

(Supreme  Court  of  South  Carolina.     May  27. 
1915.) 

CA.BBIEBS  ®=3l5S— CaBBIAOS  OF  GoODS— STIP- 
ULATION AS  TO  Liability— Validitt. 

An  agreement  that  the  loss,  for  which  the 
carrier  was  liable,  should  be  computed  on  the 
basis  of  the  value  of  the  property  at  the  place 
and  time  of  shipment  is  valid,  the  provision 
merely  being  intended  to  establish  a  rule  for  de- 
termining the  value  of  the  property  in  case  of 
loss,  and  not  to  limit  or  diminish  the  carrier's 
liability. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig:.  §$  GC3-667,  099-703%,  70»-710,  718, 
718%;    Dec.  Dig.  ®=>lii8.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  W.  B.  Gruber,  Special 
Judge. 

"To  be  oflBcially  rei)orted." 

Action  by  J.  B.  Gnibbs  against  the  Atlantic 
Coast  Line  Railroad  Company,  begun  in  Jus- 
tice court  and  appealed  by  defendant  to  the 
drcnit  court     From  a  Judgment  there  for 


plaintiff,  defendant  appeals.  Affirmed,  on 
condition  that  plaintiff  enter  remittitur; 
otherwise,  reversed  and  remanded. 

Harley  &  Best  of  Barnwell,  for  appellant 
Thos.  M.  Boulware,  of  Barnwell,  for  respond- 
ent. 

G.\RY,  C.  J.  This  action,  which  was  com- 
menced in  a  magistrate's  court,  is  to  recover 
the  value  of  certain  goods  lost  in  transit,  and 
for  the  statutory  penalty. 

Two  saclis  of  rice  were  shipped  from 
Charleston,  S.  C,  to  Hilda,  S.  C.  Before  the 
sacks  arrived  at  Hilda,  27  pounds  of  rice 
were  lost  from  one  of  them.  The  plaintiff 
filed  a  statement  with  the  defendant  claim- 
ing that  the  value  of  the  lost  rice  was  $1.46. 
The  defendant  refused  payment  The  value 
of  the  lost  goods,  when  the  shipment  arrived 
at  Hilda,  was  $1.45,  but  this  was  greater  than 
the  value  thereof,  at  Charleston,  when  they 
were  shipped,  even  including  the  freight 
charges.  The  bill  of  lading,  under  which  the 
goods  were  shipped,  contained  the  following 
stipulation: 

"The  amount  of  any  loss  or  damage  for  which 
any  carrier  Is  liable,  shall  be  computed  on  the 
basis  of  the  value  of  the  property  (beinK  the 
bona  fide  invoice  price,  if  any,  to  tbe  consignee, 
including  the  freight  charges  if  prepaid),  at  the 
place  and  time  of  shipment  under  this  bill  of 
lading,  unless  a  lower  value  has  been  represent- 
ed in  writing  by  the  shipper,  or  has  been  agreed 
upon,  or  is  deterpincd  by  tlie.  classification  of 
traffics  upon  which  the  rate  is  based,  in  any 
of  which  events  such  lower  value  'shall  be  the 
maximum  amount  to  govern  such  computation, 
whether  or  not  such  loss  or  damage  occurs  from 
negligence." 

The  magistrate  rendered  judgment  In  favor 
of  the  plaintiff  for  $1.46,  the  amount  claim- 
ed, and  for  $60  penalty,  whereupon  the  de- 
fendant api>ealed  to  the  circuit  court,  which 
aifirmed  the  magistrate's  Judgment  for  the 
following  reasons: 

"Under  the  authorities  in  this  state,  the 
amount  of  loss  is  ascertained  by  showing  the 
value  of  the  goods  at  the  point  of  destination. 
This  may  be  varied  by  special  contract  where 
the  contract  is  based  uoon  a  vnlnahle  consid- 
eration. Id  the  case  at  bar,  there  is  no  evidence 
that  the  provision  in  the  bill  of  lading,  limiting 
the  amount  of  losa  to  the  invoice  price,  was 
based  upon  any  consideration  whatsoever,  hence 
under  the  authority  in  the  case  of  Johnstone  y. 
Railroad  Co.,  30  S.  C.  55,  17  S.  E.  512,  ■  am' 
the  other  decisions  by  our  Supreme  Court,  th» 
provision  in  the  bill  of  lading,  limiting  the  lia- 
bility in  this  case,  must  be  disregarded,  and  the 
judgment  of  the  magistrate's  court  affirmed." 

The  practical  question  raised  by  the  excep- 
tions is,  whether  the  circuit  court  erred  In 
ruling  that  the  amount  of  loss  was  to  be  de- 
termined at  tbe  point  of  destination,  or  the 
place  of  shipment,  as  stipulated  in  the  bill 
of  lading. 

The  bill  of  lading  does  not  show  that  there 
was  an  agreement  that,  in  consideration  of  a 
reduced  rate  of  shipment,  the  amount  of  re- 
covery in  case  ot  loss  would  be  limited  to  a 
specified  amount    On  tbe  contrary,  the  lan- 


«=>For  otaer  cases  see  (ama  topic  and  KEY-NUMBER  In  all  Ker-Numbered  DigMU  and  IndazM 


Digitized  by 


v^oogle 


406 


85  SOUTHEASTERN  REPOBTEB 


(S.C 


guagu  of  the  bill  of  lading  negatlyes  any  sncb 
agreement  The  provision  in  the  bill  of  lad- 
ing was  merely  intended  to  establish  a  rule 
fur  determining  the  value  of  the  property  in 
case  of  loss,  irrespecttve  of  the  fact  whether 
it  was  greater  at  the  point  of  shipment  or 
destination,  which  could  not  be  foreseen,  on 
account  of  the  fluctuation  in  prices.  It  was 
for  this  reason  that  such  a  rule  was  upheld 
in  Matheson  v.  Railway,  79  S.  C.  155,  60  S.  E. 
■137,  which  is  conclusive  of  this  case.  It  will 
thus  be  seen  that  the  principle  announced  in 
the  case  of  Johnstone  v.  Railroad  Co.,  39  S. 
C.  55,  17  S.  B.  512,  U  not  applicable. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  for  a  new  trial,  unless 
the  plalntlfC  shall  remit  upon  the  record  the 
amount  of  the  penalty,  and  all  above  the 
value  of  the  lost  goods  at  Charleston  when 
shipped  (being  the  bona  fide  price  including 
the  freight  if  paid),  within  10  days  after  re- 
ceiving notice  that  the  remittitur  has  been 
filed. 

HYDRICK,  WATTS,  FRASER,  and  OA6E, 
JJ.,  concur. 

(101  S.  C.  207) 
IOWA  OITX  STATE  BANK  v.  HOEFER. 
(No.  9112.) 

(Supreme  Court  of  South  Carolina.     May  27, 
1915.) 

1.  Bills  and  Notes  <S=»502— Action*— Evi- 
dence—Admibsibiutt. 

Where  the  answer  admitted  plaintiff  gave 
the  note  in  question  but  set  up  failure  of  con- 
sideration, the  instrument  is  admissible  in  evi- 
dence without  proof  of  execution. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  1708-1716;  Dec.  Dig.  «=> 
502.] 

2.  Biixs  AND  Notes  e=5>370— Actions  —  Db- 

FENSEB. 

Failure  of  consideration  is  not  available 
against  a  holder  who  acquired  the  note  in  due 
course  without  knowledge  of  the  defense. 

[Ed.  Note. — ^For  other  cases,  see  Bills  and 
Notes,  (3ent.  Dig.  i  963;   Dec.  Dig.  «=»370.] 

3.  Bii,LS  AND  Notes  «=9530— Plbading — Ni- 

CESsriT  FOB. 

In  a  suit  on  notes,  interest  cannot  be  re- 
covered where  not  demanded  in  the  complaint 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Votes,  Cent  Dig.  H  1941-1944;  Dec.  Dig.  «=» 
3.30.] 

.\ppeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  W.  A.  Holman,  Special 
Judge. 

.\ctlon  by  the  Iowa  City  State  Bank 
against  C.  F.  Hoefer.  From  a  Judgment  for 
plaintifT,  defendant  appeals.  Reversed  un- 
less plaintiff  sliall  remit  interest 


C.  S.  Monteith,  of  Columbia,  for  appellant 
Hunter  A.  Glbbes,  of  Columbia,  for  respond- 
ent. 

HYDRICK,  J.  This  was  an  action  on 
four  negotiable  promissory  notes,  aggregating 
$199.70,  given  by  defendant  to  the  Royal 
Company  of  Iowa  City,  Iowa,  and  indorsed 
by  the  payee  to  the  plaintiff  for  value  be- 
fore maturity,  and  without  notice  of  any 
luilrinity  in  the  notes.  Tltese  facts  being 
showr.,  the  court  directed  a  verdict  for 
plaintiff  for  the  full  amount  of  the  notes 
with  Interest 

[1,2]  Error  Is  assigned  in  admitting  two 
of  the  notes  In  evidence  vdthout  proof  of 
the  execution  thereof  by  defendant.  There 
is  no  merit  In  this  contention,  because  the 
defendant  admits  In  his  answer  that  be  gave 
the  notes  to  the  Royal  Company,  and  alleges, 
as  a  defense,  that  they  were  given  in  pay- 
ment of  the  purchase  price  of  goods  bought 
of  that  company,  under  warranty  and  an 
agreement  that  if  the  goods  were  not  as  war- 
ranted or  were  not  satisfactory  they  should 
be  returned;  that  they  were  not  satisfac- 
tory or  as  warranted,  and  the  seller  was  im- 
mediately notified  of  that  fact  and  that  de- 
fendant would  not  pay  for  them,  but  would 
return  them ;  ttiat  thereafter  an  agent  of 
the  plaintiff  called  upon  defendant  and, 
after  examining  the  goods,  told  him  to  re- 
turn them  to  the  Royal  Company  and  there 
would  be  no  further  liability;  that  the 
goods  were  accordingly  returned.  There  was 
testimony  tending  to  prove  the  defense  al- 
leged, except  there  was  no  proof  that  plain- 
tiff bad  any  notice  of  it  before  it  bought  the 
notes,  and  there  was  no  proof  that  the  per- 
son who  Is  alleged  to  have  been  the  agent  of 
plaintiff  and  alleged  to  have  told  defendant 
to  return  the  goods  to  the  Royal  Company 
and  there  would  be  no  further  liability 
(though  this  was  denied  by  the  alleged  agent) 
had  any  authority  from  the  plaintiff  to  do 
so.  The  court  therefore  correctly  held  that 
the  defense  was  not  available  against  the 
plaintiff. 

[3]  The  plaintiff,  in  the  complaint,  de- 
manded Judgment  for  $199.70.  No  claim 
was  made  for  interest  Therefore,  without 
amending  the  complaint  interust  wat  not 
recoverable,  as  It  was  not  consistent  with 
the  case  made  by  the  complaint  and  embrac- 
ed within  the  issue.  Straub  v  Screven,  19 
S.  C.  445. 

The  Judgment  is  reversed,  niless  plaintiff 
shall  remit  the  interest. 

GARY,  C.  J.,  and  WATTS,  FRASEH,  and 
GAGE,  JJ.,  concur. 
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(101  S.  C.  24») 

CLARE  «t  aL   v.   SOUTHEASTERN  LIFE 
INS,  CO.     (No.  9004.) 

(Supreme   Court  of  South  Carolina.     Mo;  6, 
1815.) 

1.  Insurance  «=>66&— Actions  on  Pouct— 
Question  fob  Juby— Fobfeiiube. 

In  an  action  on  a  life  insurance  policy, 
where  the  defense  was  forfeiture  for  nonpay- 
ment of  premiums,  and  it  appeared  that  the  in- 
sured had  given  his  notes  for  the  premium,  and 
recei.Lj  a  receipt  stating  that  the  premium  had 
been  pa.d  and  the  policy  continued  in  force,  sub- 
ject to  the  condition  of  any  notes  given  there- 
fur  aa  shown  in  the  margin,  but  no  notes  were 
mentioned  in  the  margin,  and  both  parties  in- 
troduced evidence  as  to  the  intent  of  the  parties, 
it  was  a  question  for  the  jury  whether  it  was 
intended  that  the  failure  to  pay  the  notes  would 
result  in  a  forfeiture  of  the  policy. 

I  Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  Si  1556,  1732-1770;  Dec  Dig.  «=» 
UUS.] 

i  Tbial  «=»  142— Taking  Case  fbom  Juby— 

Conflicting  Infebbnces. 

Where  the  facts  are  undisputed,  bat  con- 
flicting inferences  may  be  drawn  therefrom,  the 
court  cannot  direct  a  verdict. 

[Ed.  Note.— For  other  cases,  aee  Trial,  Cent 
Dig.  S  337;  Dec.  Dig.  «8=>142.J 

3.  Insfubance  €=3G68— Actions  on  Policies 
— Sufficiency  of  Evidence  —  Waiveb  of 
Fobfeitube. 

In  an  action  on  a  life  insurance  policy,  ev- 
idence held  sufficient  to  take  to  the  jury  the 
question  whether  the  insurer  had  waived  its 
risfht  to  declare  a  forfeiture  for  failure  to  pay 
premium  notes. 

[Ed.  Note.- For  other  cases,  see  Insurance, 
f^nt.  Dig.  Si  1556,  1732-1770;  Dec  Dig.  «8=» 
C«8.] 

4.  Ihsubance  «=»668— Actions  on  Policies 
—Question  fob  Juby— Waiveb  of  Fobfbi- 
tube. 

Where  a  number  of  facts  in  evidence,  taken 
together,  were  sufficient  to  support  an  inference 
of  waiver  of  forfeiture  of  a  life  insurance  pol- 
icy for  nonpayment  of  premium  notes,  though 
no  one  of  them  would  support  such  inference, 
the  question  of  waiver  is  one  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SS  1556.  1732-1770;  Dec.  Dig.  «=» 
608.1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Tbos.  S.  Sease, 
Judge. 

"To  be  officially  reported." 

Action  by  Alice  Clark  and  others  against 
tbe  Soutbeastem  Life  Insurance  Company. 
Judgment  for  the  plaintiffs,  and  defendant 
appeals.    Affirmed. 

Haynswoith  4  Haynsworth,  of  Greenville, 
and  Bomar  &  Osborne,  of  Spartanburg,  for 
appellant  Sanders  &  De  Pass,  of  Spartan- 
burg, for  respondents. 

GARY,  C.  J.  This  is  an  action  on  a  policy 
of  i"e  insurance.  On  the  23d  of  December, 
i9C\>,  tbe  'defendant  Issued  to  Joseph  M.  Blair 
a  |>ollcy  of  Insurance  on  his  life  in  the  sum 
of  $2,000,  in  favor  of  his  children,  tbe  plain- 
tiffs herein.  Joseph  M.  Blair  died  on  tbe  2d 
of  September,  1911. 


Tbe  defendant,  after  denying  certain  alle- 
gations of  tbe  complaint,  set  up  the  follow- 
ing as  a  defense: 

(1)  "It  alleges  that  the  policy  referred  to  in 
the  complaint  was  issued,  and  was  to  be  of  force 
in  consideration  of  $121.66,  to  be  paid,  in  ad- 
vance, and  of  the  payment  of  a  like  sum  on 
December  5th  at  noon,  in  every  year  thereafter 
during  the  continuance  of  the  said  policy,  and 
the  policy  provided  that  a  failure  to  pay  any 
renewal  premium  or  installment  thereof,  or  any 
note  or  other  obligation  given  therefor,  would 
render  the  policy  null  and  void." 

(2)  "That  the  insured  failed  to  pay  the  pre- 
mium which  fell  due  on  December  15,  190S,  but 
executed  for  said  premium  four  notes  of  the 
amounts  and  the  dates  hereinafter  indicated,  to 
wit:  $30  due  March  15,  1909;  $30  due  June 
15,  1909 ;  $30  due  September  15,  1909;  $31.66 
due  December  15,  1909.  That  all  of  said  notes 
contain  the  following  clause,  to  wit:  'Said 
policy,  including  all  conditions  therein  for  sur- 
render or  continuance  as  a  paid-up  term  policy, 
shall,  without  notice  to  any  party  or  parties  in- 
terested therein,  be  null  and  void  on  the  failure 
to  pay  this  note  at  maturity.'  " 

(3)  "That  when  the  note  which  fell  due  on 
March  16,  1909,  became  payable,  the  insured 
was  unable  to  pay  the  same,  and  thereupon  it 
was  extended  by  mutual  agreement  to  May  15, 

1909,  when  tbe  insured  was  still  unable  to  pay 
it.  Thereupon  the  insured  made  therefor  his 
two  notes  to  this  defendant,  each  in  the  sum  of 
$15,  due,  respectively,  June  15,  1909,  and  July 
15,  1909." 

(4)  "That  all  of  the  said  notes  and  renewals 
contained  tbe  clause  hereinbefore  set  forth,  and 
were  conditioned  that  the  policy  set  forth  in  the 
complaint  would  become  void  on  the  failure  to 
pay  any  of  the  said  notes." 

(5)  "That  none  of  the  said  notes,  or  any  part 
thereof,  were  paid,  nor  were  the  premiums 
which  matured,  respectively,  on  December  15, 
1009,  and  December  15,  1910,  ever  paid  by  the 
insured  or  by  any  other  person,  and  that  by 
the  terms  of  the  said  policy  and  the  terms  of 
the  said  notes  the  said  policy,  with  all  rights 
thereunder,  became  void  on  the  failure  to  pay 
the  said  notes  and  tbe  said  premiums,-  or  any 
of  them,  as  they  respectively  matured." 

(6)  "That  under  the  terms  of  the  policy,  how- 
ever, the  insured,  by  reason  of  the  payment  of 
the  premiums  falling  doe  prior  to  December  15. 
1908,  was  entitled  to  have  the  said  policy  ex- 
tended from    December  15,   1908   to   April   2, 

1910,  but  that  said  policy  expired  on  said  date." 
Tbe  following  statement  appears  in  tbe 

record: 

"The  entire  policy  was  in  evidence,  but  it  is 
agreed  for  the  purpose  of  this  appeal  that  the 
following  statement  of  its  contents  includes  all 
the  matters  essential  to  the  determination  of 
this  case:  It  was  issued  by  the  Southeastern 
Life  insurance  Company  to  Joseph  Mayo  Blair 
on  December  23,  1905,  and  'in  consideration  of 
the  application  for  this  insurance,  which  appli- 
cation is  copied  hereon,  and  made  a  part  of  this 
contract,  and  in  further  consideration  of  the 
sum  of  $121.66,  to  be  paid  in  advance,  and  of 
the  payment  of  a  like  sum,  on  the  IStli  day  of 
December  at  noon,  in  every  year  thereafter  dur- 
ing the  continuance  of  this  policy,'  insured  tbe 
life  of  tbe  said  Joseph  Mayo  Blair  in  the  sum 
of  $2,000,  payable  ut  bis  death  to  Alice  Eliza- 
beth M.  and  Joseph  M.  Blair,  Jr.,  share  and 
share  alike,  or  to  the  survivors  of  them,  sub- 
ject however,  to  the  conditions  stated  in  the 
policy: 

'•  'Premium  Payments. — Failure  to  pay,  when 
due,  any  renewal  premium  or  installment  or 
any  note  or  other  obligation  given  as  a  lien 
against  this  policy,  will  render  the  contract  null 
and  void,  except  as  is  herein   lielow   provided. 
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Any  indebtedness  to  the  company  on  accoant 
of  this  contract  will  first  be  deducted  in  any 
settlement  of  this  policy  or  any  benefit  here- 
under.' 

"  'Surrender  Values.—  •  •  •  (3)  Only  the 
president,  vice  president,  secretary,  or  treasurer 
has  power  on  behalf  of  the  company  to  make  or 
modify  this  or  any  contract  of  insurance,  or  to 
extend  the  time  for  paying  the  premium.  (4) 
Premiums  must  be  paid  at  the  home  office,  un- 
less otherwise  provided,  and  in  any  case,  in  ex- 
change for  an  official  receipt,  signed  by  one  of 
the  above-named  officials,  and  countersigned  by 
the  person  to  whom  payment  is  made.  Upon 
failure  to  pay  any  annual  premium  after  the 
third  the  company  will  extend  automatically, 
as  term  insurance,  the  net  amount  insured  by 
this  policy,  for  the  number  of  years  and  days 
named  in  table  C.  below.  The  extension,  as  stat- 
ed in  table  C,  is  as  follows :  "After  3  years,  1 
year  and  106  days;  after  4  years,  1  year  and 
260  days." ' 

"  'Assignments.— Any  assignment  of  tbis  pol- 
icy must  be  made  in  duplicate  and  sent  to  the 
home  office,  one  to  be  retained  by  the  company, 
and  the  other  to  be  returned.  The  company  has 
no  responsibility  for  the  Talidity  of  any  assign- 
ment." 

"  'Eeinstatement.— Should  this  policy  lapse  by 
reason  of  the  nonpayment  of  any  premium,  it 
may  be  reinstated  at  any  time  within  12  months 
after  lapse,  provided  the  insured  shall  furnish 
evidence  of  good  health  satisfactory  to  the  com- 
pany, and  pay  all  overdue  premiums,  and  any 
indebtedness  to  the  company,  under '  this  con- 
tract to  date  of  reinstatement,  with  interest 
thereon.' 

"Pasted  in  the  policy  is  the  receipt  of  the 
secretary  of  the  company,  dated  December  16, 
1905,  for  $121.66,  'being  the  first  premium  up- 
on policy  Ko.  67,  issued  upon  the  life  of  Jos. 
M.  Blair,  containing  said  policy  in  force  to  the 
15th  day  of  December,  1900,  at  noon.  This  re- 
ceipt is  subject  to  the  condition  of  any  and  all 
notes  which  have  been  given,  or  may  be  given, 
for  the  amount  of  said  premium,  or  any  part 
thereof.' " 

At  the  close  of  the  testimony  the  defend- 
ant's attorneys  requested  his  honor,  the  pre- 
siding Judge,  to  direct  a  verdict  for  the  de- 
fendant, on  the  following  grounds: 

"There  is  only  one  inference  to  be  drawn  from 
the  testimuny  concerning  the  following  matters, 
and  that  the  following  propositions  are  conse- 
quei;itly  made  out,  to  wit:  That  there  was  a 
failure  to  pay  the  notes  made  for  the  premium 
due  December  15,  1908,  and  that  under  the 
contract,  the  policy  became  forfeited,  except  for 
the  period  of  extended  insurance,  and  this  peri- 
od expired  prior  to  the  death  of  Mr.  Blair.  (2) 
There  was  no  waiver  of  forfeiture  of  the  policy 
operating  to  extend  the  life  of  the  policy  to  the 
time  of  the  death  of  Mr.  Blair.  (3)  Under  the 
testimony  there  was  no  estoppel  on  the  part  of 
the  defendant  preventing  it  from  setting  up  for- 
feiture of  insurance." 

The  Jury  rendered  a  verdict  In  favor  of 
the  plaintiffs  for  the  full  amount,  less  the 
unpaid  notes,  and  the  defendant  appealed. 

[1]  The  first  question  that  will  be  consider- 
ed Is  whether  there  was  error  on  the  part  of 
his  honor,  the  presiding  Judge,  in  refusing  to 
direct  a  verdict  on  the  ground  that  the  fail- 
ure to  pay  the  notes  given  for  the  premium 
due  on  the  15th  of  December,  1908,  caused  a 
forfeiture  of  the  policy,  except  for  the  period 
of  extended  insurance,  which,  it  is  contend- 
ed, expired  prior  to  the  death  of  the  In- 
sured. 

The  defendant  introduced  testimony,  both 


oral  and  written,  tending  to  sustain  the  al- 
legations of  its  defense. 

The  plaintiffs  offered  in  evidence  the  fol- 
lowing receipts: 


SettlemenL 


Premium,  $121.66.  ' 


Number  R. 


Cash 

Not«...mos 
Nate...mos 
Note. .  .mas 
Note...mos 
Note,..nu)a 


Total  paid 


Southeastern  Life  Insnranc* 
Company. 

Received  one  hundred  twenty-oo* 
tt  **/iM,  being  the  annual  premium 
on  the  above-numbered  policy,  is- 
sued upon  the  life  of  Joseph  U. 
Blair,  continuing  said  policy  ia 
force  to  the  16th  day  of  December 
1909,  at  noon. 

This  receipt  Is  (ubject  to  the 
conditions  of  any  and  all  notes 
which  have  been  given  as  shown 
on  margin  hereof,  for  amount  o( 
said  premium,  or  any  part  there- 
of. This  receipt  Is  not  valid  un- 
less countersigned  and  dated  the 
day  of  payment  by  treasurer. 


Paid  at  Southeastern  Lite 
Ins.  Oo.  tbis  Not.  17  day 
of  191-. 
Wm.  H.  Valentine 

Treas. 


W.  H.  VaIentIn^ 

Secretary. 


The  words,  "Keceived  one  hundred  twenty- 
one  &  **/ioo  dollars,  being  the  annual 
premium  on  the  above-numbered  policy, 
•  •  •  continuing  said  policy  in  force  to 
the  15th  day  of  December,  1909,"  are  in 
themselves  a  plain  and  unequivocal  acknowl- 
edgment on  the  part  of  the  defendant  that 
the  premium  In  question  bad  been  paid,  and 
that  the  policy  was  continued  In  force  on- 
Ul  the  15th  of  December,  1909.  It  Is  true 
the  receipt  contains  the  provision  that  "this 
receipt  la  subject  to  the  conditions  of  any 
and  all  notes  which  have  been  given,  as 
shown  on  margin  hereof,  for  amount  of  said 
premium,  or  any  part  thereof,"  and  that 
there  are  blank  spaces  on  the  margin  of  the 
receipt  for  the  description  of  any  notes  so 
given,  but  It  does  not  appear  upon  the  mar- 
gin of  said  receipt  that  notes  were  given  for 
the  amount  of  said  premium  or  any  part 
thereof.  Therefore,  unless  there  was  a  re- 
sort to  other  testimony  explanatory  of  the 
receipt,  the  proper  construction  would  be 
that  it  appeared  upon  the  face  thereof  that 
the  premium  had  been  paid  and  the  policy 
continued  in  force.  The  defendant  Introiluc- 
ed  both  oral  and  written  testimony  to  ex- 
plain and  contradict  the  receipt;  and  the 
plaintiffs  relied  upon  certain  facts  and  cir- 
cumstances to  show  that  the  receipt,  upon  its 
face,  represented  the  intention  of  the  parties. 

[2]  The  Inferences  to  be  drawn  from  the 
testimony  introduced  by  the  respective  par- 
ties were  conflicting:  and,  If  bis  honor  had 
nndertalsen  to  direct  a  verdict,  he  would 
have  Invaded  the  province  of  the  Jury. 

In  16  A.  &  E.  Enc.  of  Law  (1st  Ed.)  463 
et  seq.,  the  rule  when  the  facts  should  be 
submitted  to  the  Jury  Is  thus  clearly  stated: 

"The  general  rule  is  well  known  that  ques- 
tions of  fact  are  to  be  submitted  to  the  jury, 
and  this  includes,  not  only  cases  when  the  facts 
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are  in  dispute,  but  also  when  tlie  question  is  as 
to  inferences  to  be  drawn  from  such  facts  after 
they  have  been  determined.    •    •    • 

"The  following  rules  may  be  stated  as  oppKco- 
bl«  to  every  case;  1.  When  the  facts  which, 
if  true,  would  constitute  evidence  of  negligence, 
are  controverted.  2.  When  such  facts  are  not 
disputed,  but  there  may  be  a  fair  difference  of 
opinion  as  to  whether  the  inference  of  negli- 
gence should  be  drawn.  3.  When  the  facts  are 
in  dispute,  and  the  inferences  to  be  drawn  there- 
from are  doubtfuL"     (Italics  added.) 

This  language  is  quoted  with  approval  in 
the  cases  of  Rinake  v.  Mfg.  Co.,  55  S.  G.  170, 
32  8.  E.  983;  Wood  v.  Mfg.  Co.,  66  8.  C. 
482,  45  S.  E.  SI;  Teague  ▼.  TeL  Co.,  91  S.  0. 
443,  74  S.  B.  980.  See,  also,  HoUiday  v. 
Pegram,  80  S.  C.  73,  71  S.  E.  367,  Ann.  Cas. 
1913A,  33,  and  Watson  t.  PascbaU,  93  S.  0. 
537.  77  S.  E.  291. 

[3]  The  next  question  that  will  be  con- 
tidered  is  whether  there  was  error  on  the 
part  of  his  honor,  the  presiding  Judge,  tn  re- 
fusing to  grant  the  motion  for  the  direction 
of  a  verdict,  on  the  ground  that  there  was 
no  testimony  tending  to  show  waiver  of  de- 
fendant's right  to  claim  a  forfeiture  by  rea- 
eoa  of  failure  of  the  Insured  to  pay  the  notes 
when  due. 

The  policy  was  Issued  In  December,  1905, 
and  It  Is  admitted .  that  all  premiums  due, 
prior  to  the  ISth  of  December,  1007,  were 
paid.  On  the  15th  of  December,  1907,  In  or- 
der to  continue  the  policy  of  force  until  the 
15th  of  December,  1908,  the  Insured  gave 
three  notes,  In  the  respective  sums  of  $40, 
$40,-  and  $41.66,  aggregating  $121.66,  the 
amoant  of  the  premium ;  but  none  of  these 
notes  were  paid  until  the  17th  of  November, 
1908,  when  a  check  was  given  for  $124.15, 
which  Included  the  principal  and  Interest 
then  due.  Although  the  notes  were  not  paid 
nntll  a  year  after  the  dates  thereof  had  ex- 
pired, nevertheless  the  defendant  did  not  de- 
clare a  forfeiture  of  the  policy  when  there 
was  a  failure  to  pay  any  of  said  notes,  but, 
on  the  contrary,  It  accepted  at  that  time  the 
four  notes  In  question.  (These  notes,  how- 
ever, do  not  bear  date  the  17th  of  November, 
1908,  but  the  loth  of  December,  1008.)  When 
the  notes  which  became  payable  on  the  15th 
of  March,  1009,  were  not  paid,  the  defendant 
did  not  then  assert  Its  right  to  claim  a  for- 
feiture of  the  policy,  but  extended  the  time 
of  payment  until  the  15th  of  May,  1909 ;  and, 
when  it  was  not  paid  at  maturity,  the  de- 
fendant again  failed  to  exercise  Its  right  to 
declare  a  forfeiture,  but  accepted  two  notes 
of  the  Insured,  each  In  the  sum  of  $15,  due, 
respectively,  the  15th  of  June,  1909,  and  the 
15th  of  July,  1909.  If  there  was  a  forfeiture 
of  the  policy,  then  the  Insured  was  not  there- 
after liable  for  the  full  amount  of  the  pre- 
mlam.  The  defendant,  however,  did  not  re- 
turn any  of  said  notes,  but  retained  them  un- 
til the  trial  of  the  case,  and  upon  Its  request 
his  honor,  the  presiding  judge,  charged  the 
jury,  that  If  they  found  a  verdict  In  favor 
of  the  plaintiffs  to  deduct  the  amount  of  the 


notes  (which,  of  course.  Included  the  unearn- 
ed premium). 

[4]  Even  though  no  one  of  said  facts  may 
be  sufficient  in  Itself  to  warrant  an  inference 
of  waiver,  yet,  if  taken  together,  they  tend 
to  produce  that  result,  then  there  was  no  er- 
ror in  submitting  that  question  to  the  Jury. 
Dantzler  v.  Cox,  75  S.  C.  334,  55  S.  E.  774. 

The  question  whether  the  indulgences 
granted  the  insured  by  the  defendant  con- 
stituted waiver  could  not  have  been  deter- 
mined by  his  honor,  the  presiding  Judge, 
without  violating  section  26,  art  5,  of  the 
Constitution,  which  provides  that  Judges 
shall  not  charge  Juries  in  respect  to  mat- 
ters of  fact  Sparkman  v.  Supreme  Council, 
57  S.  C.  16,  35  S.  E.  391. 

The  appellant's  attorneys  rely  upon  the 
case  of  Parry  v.  Insurance  Co.,  95  S.  C.  1, 
78  S.  E,  441.  The  facts  In  that  case,  how- 
ever, were  quite  different  from  those  now 
under  consideration.  In  Parry  v.  Insurance 
Co.,  supra,  there  was  no  testimony  tending 
to  show  waiver,  while  there  are  a  number  of 
facts  and  circumstances  in  the  present  case 
tending  to  establish  such  fact. 

The  other  assignments  of  error  relate  to 
the  charge  of  the  presiding  Judge,  and  must 
be  overruled,  for  the  reason-  that,  when  the 
charge  Is  considered  in  its  entirety,  even  if 
there  was  error,  it  was  not  prejudicial  to  the 
rights  of  the  appellant 

Judgment  affirmed. 

HYDRICK,  WATTS,  PBASBR,  and  GAOB, 
JJ.,  concur. 


aOl  B.  O.  154) 
SUTTON  V.  CATAWBA  POWER  CO. 
(No.  9069.) 

(Supreme  Court  of  South  Carolina.    April  17, 
1915.) 

iSMiNKNT  Domain  <S=3308— Rkcovekt  of  Dak- 
AQES— Conclusiveness  ov  Judgment. 

Act  March  2,  1899  (23  St  at  Large  p. 
207),  authorizes  a  power  company  therein  named 
to  construct  a  dam  across  the  Catawba  river, 
and  provides  that  it  shall  be  liable  for  all  dam- 
ages caused  by  building  such  dam.  While  the 
dam  was  in  process  of  construction  and  pro- 
tected by  a  temporary,  cofferdam,  plaintiff  sued 
for  damages  therefrom  to  his  property,  and  dur- 
ing the  trial  withdrew  any  claim  for  prospec- 
tive damages.  Thereafter  he  brought  a  new 
action  for  damages  subsegnently  suffered.  Held 
that  while  as  a  general  rule  all  the  damages 
from  such  a  structure  must  be  recovered  in  one 
action,  the  judgment  in  the  first  action  did  not 
bar  the  second  action. 

lEd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §  825;  Dec  Dig.  «=»308.] 

Appeal  from  Common  Pleas  Circuit  (3ourt 
of  York  County ;  J.  W.  De  Vore,  Judge. 

Action  by  A.  B.  Sutton  against  the  Cataw- 
ba Power  Company.  From  a  Judgment  for 
defendant,  plnintHf  appeals.    Reversed. 

Hart  &  Hart  and  J.  S.  Brice,  all  of  York- 
vllle,  for  appellant  Osborne,  Cocke  &  Robin- 
son, of  Charlotte,  N.  C,  and  McDonald  & 
McDonald,  of  Wlnnsboro,  for  respondent 
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FRASER,  J.  This  fs  an  action  for  dam- 
nges  caused  by  the  building  of  a  dam  In 
Catawl'a  river.  The  plaintiff's  land  lies  be- 
low the  dam.  While  the  dam  was  in  process 
of  construction  and  protected  by  a  cofFerdam, 
the  plaintiff  brought  an  action  for  the  dam- 
ages already  suffered  and  for  prospective 
damages.  During  the  progress  of  the  trial, 
the  plaintiff  withdrew  any  claim  for  prospec- 
tive damages  and  recovered  a  judgment  for 
.Tl.'^OO  for  injuries  already  suffered.  This  ac- 
tion 1.=!  for  subsequent  damages.  When  the 
plaintiff  brought  this  action,  the  defendant, 
by  its  answer,  claimed  that  the  plaintiff  was 
estopped  by  her  former  action,  and  also  that 
the  plaintiff,  was  barred  by  the  statute,  in 
tliat  the  dam  had  been  erected  more  than  six 
years  before  the  commencement  of  the  action. 
The  question  on  circuit  was  heard  on  the 
question  of  estoppel  alone,  and  on  that 
ground  the  defense  was  sustained  and  judg- 
ment entered  for  the  defendant.  From  this 
judgment,  the  plaintiff  appealed. 

1.  The  defendant  relied  upon  two  general 
propositions:  (a)  A  judgment  Is  conclusive 
between  the  parties,  not  only  as  to  matters 
included  In  the  action,  but  is  conclusive  also 
as  to  matters  that  might  have  been  Included 
and  were  not.  That  the  plaintiff  had  then  a 
right  to  recover  for  prospective  damages, 
and  the  judgment  is  conclusive  as  to  all  sub- 
seciuent  damages,  whether  demanded  or  not 
(b)  The  second  proposition  is  that  there  Is 
only  one  settlement  for  property  taken  by 
the  right  of  eminent  domain  whether  the 
amount  Is  fixed  by  deed,  condemnation  pro- 
ceedings, or  by  judgment  for  damages. 

As  general  propositions,  both  are  ui-]ues- 
tionably  sound.  Both  suits  demand  dam- 
ages for  injuries  to  the  same  tract  of  land, 
lu  the  case  of  Nunnamaker  v.  Water  Power 
Co.,  47  S.  C.  486,  25  S.  E.  751,  34  L.  B.  A. 
222,  58  Am.  St.  Rep.  905,  it  appears  that 
there  was  a  conveyance  of  a  right  to  over- 
tiow  14%  acres  of  land,  and  subsequently  the 
plaintiff  brought  action  for  60  acres  more  of 
the  same  tract  of  land,  subsequently  over- 
dowed.  In  that  case  It  was  held  that  there 
could  be  only  one  assessment  of  damages  and 
that  assessment  included  all  future  damages, 
whether  the  damages  were  then  in  the  minds 
of  the  parties  or  not.  Many  cases  were  cited 
by  respondent  to  show  that  the  great  weight 
of  authority  sustains  the  Nunnamaker  Case. 
Until  the  rule  laid  down  in  the  Nunnamaker 
Case  Is  changed,  in  some  lawful  way,  we  are 
bound  by  It. 

It  was  deemed  desirable  to  apply  to  the 
Legislature  for  an  act  to  supplement  a  char- 
ter from  the  Secretary  of  State,  and  an  act 
was  imssed  (Statutes  of  South  Carolina,  vol. 
23,  p.  207)  which  contained  the  following  pro- 
viso: "Provided  that  said  corporation  shall 
be  liable  for  all  damages  caused  by  building 
said  dam."  We  must  presume  that  the  Leg- 
islature knew  the  law,  and  that  they  did  not 
Incorporate,  a  meaningless  provision.  The 
Legislature  knew  that  the  corporation  would 


be  liable  for  damage  to  land,  as  "land  taken," 
and  it  knew  further  the  landowners  along 
the  line  of  the  river  would  be  entitled  to  a 
just  compensation  for  "land  taken,"  as  soon 
as  any  land  was  taken,  and  the  estimate 
must  be  made  at  a  time  when  it  would  be 
impossible  to  estimate  how  much  land  would 
be  taken,  and  the  estimate  as  to  future  dam- 
ages would  be  a  guess.  With  the  law  clearly 
before  It,  the  Legislature  stipulated  that  the 
respondent  shall  be  liable  for  all  damages, 
and  the  courts  must  bold  it  liable  for  all 
damages  caused  by  the  building  of  the  dam. 
If  therefore  the  plaintiff  has  suffered  dam- 
ages for  which  she  has  not  received  com- 
pensation, then  by  the  express  terms  of  the 
statute  the  defendant  is  liable. 

The  general  rule  of  public  policy  as  to  the 
multiplicity  of  suits  must  give  way  to  ex- 
press legislative  enactment ;  indeed,  the  L>eg- 
islature  has  the  right  to  fix  public  policy. 

The  complaint  alleges  that  the  plaintiff  has 
suffered  damage  caused  by  the  building  of 
the  dam.  If  she  has  and  has  not  been  com- 
pensated for  it,  then  the  defendant  is  liable 
under  the  express  terms  of  the  statute,  if 
she  has  brought  her  action  within  tlie  time 
allowed  by  law.    That  is  a  matter  of  proof. 

The  judgment  appealed  from  Is  reversed. 

HTDRICK,  J.  Under  the  peculiar  dream- 
stances  of  this  case — especially  the  fact  tbat 
the  plaintiff's  first  action  was  predicated  in 
part  upon  damages  caused  by  the  cofferdam, 
which  was  a  temporary  structure — I  concur 
in  the  conclusion  that  this  action  Is  not  bar- 
red by  the  first  I  do  not  think,  however, 
that  the  proviso  in  the  statute,  "that  said 
corporation  shall  be  liable  for  all  damages 
caused  by  building  said  dam,"  should  be  con- 
strued to  allow  all  other  riparian  owners, 
who  have  been  or  may  be  damaged  by  tbe 
dam,  to  bring  more  than  one  action  to  re- 
cover all  damages,  past  present  and  future. 
I  do  not  think  the  Legislature  Intended,  bj 
adding  that  proviso,  to  change  the  general 
rule  of  law,  which  bad  been  well  settled, 
tbat  where  a  permanent  structure  is  erected 
by  lawful  authority,  and  cannot  therefore  be 
abated  or  removed,  all  damages  caused  by  It, 
past,  present,  and  prospective,  must  be  re- 
covered in  one  action.  The  rule  Is  a  wise 
and  wholesome  one.  It  was  intended  to  pre- 
vent multiplicity  of  actions,  and  It  Is  sup- 
ported by  the  great  weight  of  reason  and 
authority.  See  Nunnamaker  v.  Water  Power 
Co.,  47  S.  C.  485,  25  S.  B.  751,  34  L.  R.  A. 
222,  58  Am.  St  Rep.  905,  and  cases  dted, 
and  the  authorities  cited  by  respondent  Tbe 
intention  of  the  Legislature  to  depart  from 
such  a  wise  and  wholesome  rule  of  law  would 
have  been  clearly  expressed  and  not  left  to  a 
doubtful  Inference — especially  when  the  lan- 
guage used  is  susceptible  of  another  meaning 
and  purpose,  which  fully  accounts  for  Its 
use.  The  preamble  to  the  statute  shows 
that  it  was  applied  for  and  enacted  because 
there  was  some  doubt  of  the  power  of  tbe 
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company,  under  a  charter  granted  by  the 
Secretary  of  State,  to  obstruct  a  navigable 
stream  by  a  d»m.  The  proviso  was  added,  I 
think,  out  of  abundance  of  caution,  to  antici- 
pate and  meet  the  contention,  which  might 
possibly  be  made,  that,  because  the  state  gave 
authority  to  build  the  dam,  the  company 
building  it  would  not  be  liable  for  any  dam- 
ages caused  by  It.  It  was  probably  intended 
also  to  anticipate  and  obviate  the  contention 
that  the  company  would  be  liable  only  for 
damages  caused  -by  negligence  in  the  con- 
struction of  the  dam — as  that  construction 
bad  been  placed  upon  statutes  authorizing 
the  building  of  railroads  on  lands  acquired 
liy  jrrant  or  condemnation  (Uanipley  v.  Rail- 
road Co.,  71  S.  C.  156,  50  S.  E.  773),  which 
was  changed  by  statute.  Civil  Code,  {  3115. 
The  construction  anticipated  by  the  Legis- 
lature was,  in  fact,  contended  for  by  the 
company;  but,  under  the  terms  of  the  pro- 
viso, was  denied  by  the  court  76  S.  C.  320, 
56  S.  E.  066.  It  seems  to  me  to  be  a  strain- 
ed construction  of  the  language  of  the  pro- 
viso to  hold  that,  because  it  provides  that 
the  company  shall  be  liable  for  all  damages 
caused  by  the  dam,  there  may  be  as  many 
actions  as  a  landowner  damaged  may  see 
fit  to  bring.  There  is  no  more  difficulty  in 
recovering  all  damages,  past,  present,  and 
prospective,  in  one  action,  than  in  doing  so 
In  one  proceeding  under  the  condemnation 
statute;  and  this  construction  of  the  pro- 
viso harmonizes  it  with  the  general  rule  of 
law  and  proceedings  under  the  condemnation 
acts. 

GARY,  C.  J.,  and  WATTS,  X,  concur  in 
the  result 

GAGE,  J.    I  concur  In  the  view  expressed 
by  HYDRICK,  J. 

a<*  N.  C.  199) 

BOTDEN  et  aL   v.  HAGAMAN.     (No.  482.) 

(Supreme  Court  of  North  Capolina.     May  19, 
1915.) 

1.  BOCNDABIES  €=>8— CONSTEUCTIOH  OF  DEED. 

Where  a  deed  called  for  a  line  to  J.  H.'s 
line,  thence  with  his  line  to  where  it  meets  T. 
U.'s  line,  then  "with  his  line  around  to  the  mouth 
of  the  still  house  branch  where  it  empties  into 
Buffalo  creek,"  thence  up  the  bank  of  the  creek 
to  the  beginolng,  etc.,  and  there  was  evidence 
that  T.  H.  owned  or  was  in  possession  of  land 
OD  the  east  of  the  land  conveyed  and  on  the 
south  of  it  on  both  sides  of  Buffalo  creek,  the 
legal  method  of  locating  a  part  of  the  bounda- 
ry was  to  run  directly  from  the  last  known 
goint  of  the  H.  lines  to  the  moatb  of  the  still- 
ouse  branch. 

lEd.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  S|  6ft-76;    Dec.  Dig.  <©=>&] 

2.  Bound  ARIES    $s»8  —  Lines    of    Other 
Tracts. 

The  role  that  the  lines  of  another  truot 
cnlled  for  in  a  deed  riust  be  fixed  and  estab- 
lished with  preciision  to  be  available  to  tix 
boundaries  applies  only  where  there  is  a  con- 
flict in  the  deed  between  the  calls  for  the  lines 
nnd  the  calls  by  course  and  distance,  and  does 


not  prevail  where  there  is  no  conflict,  and  in 
that  case  the  lines  called  for  need  not  neces- 
sarily have  been  run  and  marked,  but,  wber<; 
they  are  fixed  and  established  by  the  usual  rules 
adopted  and  recognized  in  the  survey  and  lo- 
cation of  deeds,  they  are  sufficient. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  §$  66-76;   Dec  Dig.  <8=>8.] 

3.  Trial  «=»74— Evidence— Objections— In- 
stbuctions. 

Where  the  court  charged  that  declarations 
of  a  prior  owner  of  real  estate  received  in  evi- 
dence could  not  contradict  the  description  in  a 
deed,  and  that  the  declarations  were  only  rele- 
vant on  the  question  of  boundary  and  in  so 
far  as  they  tended  to  fix  location  of  lines  called 
for  in  the  deed,  objection  to  the  declarations  on 
the  ground  that  they  contradicted  the  descrip- 
tion was  unavailable. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  169,  170,  178;    Dec.  Dig.  «=>74.] 

4.  Evidence  <8=>251— Declarations  ot  De- 
ceased   Owner — AoMissiBixnT. 

Declarations  made  by  a  trustee  since  de- 
ceased, while  in  possession  and  control  of  the 
property  and  in  performance  of  his  duty  as 
trustee,  with  a  view  of  executing  a  convey- 
ance under  which  a  party  claims,  may  be  proved 
by  the  party,  though  the  declarations  of  a  mere 
trustee  are  not,  as  a  general  rule,  competent 
against  the  beneficiary. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent:  Dig.  §§  983-988;   Dec.  Dig.  <S=»251.] 

Appeal  from  Superior  Court,  Caldwell 
County;    Harding,  Judge. 

Action  by  John  A.  Boyden  and  others 
against  John  R.  Hagaman.  From  a  Judg- 
ment for  defendant  plaintiffs  appeal.  Af- 
firmed. 

The  following  Illustrates  matters  referred 
to  in  the  opinion: 


TM.HAWIUM*  j 


There  were  facts  in  evidence  tending  to 
show  that:  In  1880  and  1881  John  A.  Boy- 
den, now  deceased,  acquired  title  to  several 
hundred  acres  of  land  in  Caldwell  county,  ly- 
ing on  both  sides  of  Buffalo  creek,  a  portion 
of  which  he  held  in  bis  own  right  under  a 
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deed  from  Thos.  Pipes,  and  tbe  remainder 
he  held  under  a  deed  of  trust  from  F.  P. 
Cottrell  to  secure  a  debt  due  to  hla  wife, 
Mary ;  that  Cottrell  lost  his  right  of  redemp- 
tion by  reason  of  adverse  possession  and  lapse 
of  time  in  favor  of  John  A.  Boyden  and  wife, 
and,  on  suit  brought  to  superior  court  of  Cald- 
well county  by  Bernhardt,  purchaser  and  as- 
signee of  Cottrell,  it  was  so  adjudged.  See 
case  of  Bernhardt  ▼.  Hagamao,  John  S.  Hen- 
derson, Trustee,  and  John  A.  Boyden,  etc., 
reported  In  144  N.  C.  526,  57  S.  E.  222.  In 
that  suit  defendants  also  asserted  title  in 
John  A.  Boyden  under  a  deed  of  the  sheriff 
for  taxes,  etc.  It  further  appeared  that  in 
December,  1889,  John  A.  Boyden  and  wife, 
Mary,  and  John  S.  Henderson,  trustee,  con- 
veyed a  portion  of  said  land  lying  east  of 
Buffalo  creek  to  defendant,  John  R.  Haga- 
man,  the  deed  containing  descriptive  terms  as 
follows: 

"Situate,  lying,  and  being  in  the  county  of 
Caldwell  and  state  of  North  Carolina,  bounded 
as  follows,  to  wit:  Beginning  at  the  InterBee- 
tlon  of  Joe's  fork  and  Buffalo  creek,  and  runs 
thence  up  the  east  bank  of  Buffalo  creek  to 
the  rock  cliff  or  bluff  some'  25  yards  above 
dwelling  house;  hence  northeast  along  the 
highest  part  of  the  ridge  to  Richard  Pipes'  east 
and  west  line;  thence  east  with  Richard  Pipes' 
line  to  John  Hawkins'  line;  thence  with  his 
line  to  where  it  meets  Thomas  Hawkins'  line; 
thence  with  his  line  around  to  the  mouth  of  the 
still  house  branch  where  it  empties  into  Buffalo 
creek;  thence  up  the  bank  of  said  creek  to  the 
beginning.  This  deed  is  intended  to  include  all 
the  Thomas  Pipes'  land  lying  east  of  Buffalo 
creek  and  up  along  the  east  bank  of  said  creek 
to  the  big  rock  cliff  where  the  high  foot  log 
used  to  be,  and  then  east  of  a  line  running 
N.  E.  from  said  cliff  along  the  highest  part  of 
said  ridge  to  Richard  Pipes'  east  and  west  line ; 
thence  with  his  line  and  Thomas  Hawkins'  line 
to  the  east  bank  of  Buffalo  creek,  and  up  said 
creek  bank  to  the  beginning.  All  mineral  rights 
and  privileges  are  excepted  and  reserved  to  the 
said  parties  of  the  first  part  and  their  heirs 
and  assigns^  with  the  right  on  the  parties  of 
the  first  part  to  enter  upon  tbe  said  lands  and 
develop  the  mineral  deposits  and  mines  thereon, 
if  there  be  any  such;  the  number  of  acres  here- 
by conveyed  being  200,  more  or  less." 

That  John  R.  Hagaman  entered,  claiming 
under  said  deed  the  land  in  controversy,  cut 
the  timber,  and  exercised  other  acts  of  own- 
ership. 

Mary  Boyden,  the  wife  and  one  of  the  gran- 
tors in  defendant's  deed,  having  died,  this 
suit  was  instituted  by  John  A.  Boyden,  tbe 
other  grantor,  and  his  children,  who  were 
also  the  children  and  heirs  at  law  of  Mary 
Boyden,  deceased,  and  John  S.  Henderson, 
trustee  and  executor,  against  John  B.  Haga- 
man, alleging  that  tbe  deed  in  question  only 
conveyed  the  Thos.  Pipes  land  or  a  portion 
of  It,  constituting  tbe  northern  part  of  de- 
fendant's claim,  and  that  it  did  not  convey 
any  of  the  Cottrell  land  east  of  Buffalo  creek ; 
this  last  being  the  land  in  controversy. 

The  defendant  contended  that  his  deed  con- 
veyed the  Pipes  land  and  all  that  part  of 
■  the  Cottrell  land  lying  south  of  the  Pipes  land 
and  east  of  Buffalo  creek.  It  appeared,  fur- 
ther, that  John  A.  Boyden  died  in  1912,  and 


the  suit  was  thereafter  prosecuted  t)y  tbe 
other  parties  plaintiff,  and,  further,  by  es- 
timate, that  the  land  within  the  boundaries, 
as  claimed  by  plaintiff,  amounted  to  about 
162  acres. 

On  the  Issue  as  to  title,  there  was  a  ver- 
dict for  defendant.  Judgment  pursuant  to 
verdict,  and  plaintiffs  excepted  and  appealed. 

J.  W.  Whlsnant  and  Edmund  Jones,  both 
of  IJenolr,  and  CounclU  &  Yount,  of  Hickory, 
for'  appellants.  W.  G.  Newland,  Hark 
Squires,  and  T.  M.  Newlafad,  all  of  Lenoir, 
for  appellee. 

HOKE,  J.  We  have  given  the  case  most 
careful  consideration,  and  find  no  error  in  the 
proceedings  below ;  assuredly  none  that  gives 
the  plaintiffs  any  Just  ground  of  complaint 

[1]  The  beginning  corner  of  defejidant's 
deed,  at  the  Junction  of  Joe's  fork  and  Buf- 
falo creek,  was  admitted,  and  there  was  no 
dispute  between  the  parties  as  to  the  location 
of  the  lines  around  the  northwestern  and 
northern  part  of  the  land  from  that  point  to 
the  figure  9,  the  northeastern  corner  of  tbe 
land,  being  the  point  where  the  "John  Haw- 
kins' line  meets  the  Thomas  Hawkins'  line," 
as  set  out  In  defendant's  deed.  There  were 
facts  in  evidence  tending  to  show  that  Tbos. 
Hawkins  owned  or  was  in  possession  of  and 
claiming  lands  on  tbe  east  of  the  land  In  ques- 
tion, and  on  the  south  of  It  on  both  sides  of 
Buffalo  creek,  and,  under  the  charge  of  the 
court,  the  Jury  have  necessarily  found  that 
from  the  figure  9  south  to  8-7-6-5-4-3-2-1- 
24-23-22,  to  a  point  on  the  creek  at  22,  16 
poles  south  of  the  mouth  of  the  still-house 
branch,  there  were  lines  of  the  Thomas  Haw- 
kins land  called  for  in  defendant's  deed,  fix* 
ed,  established,  and  continnous.  There  were 
facts  in  evidence  to  support  the  finding,  and, 
this  being  true,  his  honor  correctly  held  that 
the  legal  method  of  locating  the  deed  would 
be  to  run  directly  from  22,  the  last  known 
point  of  the  Hawkins  lines,  to  the  next  call 
In  the  deed  thkt  was  fixed  and  established, 
to  wit,  the  "mouth  of  the  still-house  branch." 

The  ruling  is  in  accord  with  our  decisions 
applioable  to  the  question  (McPhaul  r.  Gil- 
christ, 29  N.  C.  169;  Shultz  v.  Young,  25  N. 
C.  385,  40  Am.  Dec.  413 ;  Hurley  v.  Morgan, 
18  N.  C.  425,  28  Am.  Dec.  579;  Saudlfer  v. 
Foster,  2  N.  C.  237) ;  and,  applying  the  prin- 
ciple to  the  facts  as  accepted  by  the  Jury,  Jus- 
tified the  conclusion  that  the  boundaries  of 
defendant's  deed  were  properly  placed,  and 
included  all  of  the  laud  In  controversy. 

[2]  It  was  eannestly  contended  for  platn- 
tlfTs  that  the  location  of  the  Hawkins  lines, 
declared  by  the  Jury  to  be  the  eastern  and 
southern  boundaries  of  defendant's  deed, 
should  not  be  allowed  to  stand,  because  the 
evidence  as  to  some  portions  of  these  lines 
failed  to  show  that  they  had  ever  been  run 
or  marked,  and  therefore  they  could  not  prop- 
erly be  considered  as  "fixed  and  established," 
within  the  meaning  of  the  principle ;  but,  if  it 
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be  conceded  that  the  mle  requiring  that  the 
lines  of  another's  tract  called  tor  in  a  deed 
should  be  "fixed  and  estublished  with  precl- 
Blon"  applies  in  this  case,  the  authorities  are 
to  the  effect  that  these  lines  need  not  neces- 
sarily hare  been  "run  and  marked,"  but,  if 
they  are  fixed  and  established  by  the  usual 
rules  adopted  and  recognized  in  the  survey 
and  location  of  deed«,  they  uiay  come  within 
the  meaning  of  the  rule,  and  so  fill  the  de- 
scription. Corn  T.  McCrary,  48  N.  C.  406,  cit- 
ed in  Lumber  Co.  t.  Bernhardt,  162  N.  0. 
460-465,  78  S.  E.  485.  As  a  matter  of  fact, 
this  doctrine,  requiring  that  the  lines  of  an- 
other tract  called  for  in  a  deed  shall  be  fixed 
and  established  with  assured  precision,  is 
one  that  is  at  times  called  for  where  there  is 
conflict  in  a  deed  between  such  calls  and  that 
by  course  and  distance,  and  does  not  always 
or  necessarily  prevail  in  deeds  of  the  kind 
presented  here,  where  no  such  conflict  is  pre- 
sented. 

[3]  It  was  farther  objected  for  plaintifrs 
that  the  declarations  of  John  A.  Boyden  were 
received  in  evidence  in  support  of  defendant's 
cluim  of  ownership.  In  the  brief  of  plain- 
tiffs the  objeciion  was  made  to  rest  on  the 
ground  that,  this  suit  not  being  an  action  to 
correct  or  reform  the  deed,  the  declarations 
of  John  A.  Boyden  In  contradiction  of  the 
description  appearing  In  the  deed  were  Inad- 
missible; but  this  position  is  not  open  to 
plaintiffs  on  the  record„for  the  reason  that 
hi^  honor  in  the  charge  told  the  Jury,  in  very 
explicit  terms,  that  such  declarations  could 
In  no  wise  change  the  description  as  it  ap- 
peared in  the  deed,  and  that  these  declara- 
tions were  only  relevant  on  the  question  of 
boundary  and  Jn  so  far  as  tliey  tended  to  fix 
the  location  of  the  lines  as  called  for. 

[4J  In  that  aspect  of  the  evidence  the  only 
declarations  having  appreciable  slgnlflcance 
or  which  could  have  affected  the  result  were 
as  to  the  existence  and  placing  of  the  Haw- 
kins lines  on  the  east  and  south  of  the  tract, 
as  claimed  by  defendant,  and  these  were 
made  at  a  time  when  John  A.  Boyden,  as 
trustee,  was  in  possession  and  control  of  the 
property,  having  a  survey  and  examination 
made,  and  with  a  view  of  executing  this  very 
deed  under  which  defendant  claims,  and  such 
declarations  were  competent,  both  as  being 
against  interest  and  by  one  in  possession  of 
property  defining  the  limit  of  this  claim. 
Smith  V.  Moore,  142  N.  C.  277-290,  55  S.  E. 
275,  7  L.  B.  A.  (N.  S.)  684;  Ellis  v.  Harris, 
106  N.  C.  395,  11  S.  E.  248;  Clifton  v.  Fort, 
98  N.  C.  173,  3  S.  E.  726 ;  Magee  v.  Blauken- 
shlp,  05  N.  C.  563. 

True,  as  to  the  position  of  the  land  iu  con- 
troversy, Jolm  A.  Boyden  may  tiave  been  only 
a  trustee,  and  the  declarations  of  -a  mere 
trustee  are  not,  as  a  general  rule,  competent 
as  against  the  interest  of  the  beneficiary,  but 
the  position  does  not .  obtain  where,  as  in 
this  instance,  the  declarations  were  made  in 


the  course  and  performance  of  declarant's  du- 
ties as  trustee  and  when  he  was  in  present 
possession  and  control  of  the  land,  asserting 
Ills  ownership  under  the  deed.  Chamber- 
lain's Evidence,  {  1327;  Jones  on  Evidence 
(2d  Ed.)  {253,  p.  819. 

As  heretofore  stated,  we  find  no  reversible 
error  in  the  trial,  and  the  Judgment  for  de- 
feudant  must  be  affirmed. 

No  error. 


IVIB  T.  KING. 


<1«9  N.  C.  261) 
(No.  827.) 


(Sapreme  Court  of  North  Carolina.     May  2S, 
1916.) 

1.  Appeal  and  Ebbob  «s>835— Motion  fob 
Beheasino. 

Under  court  rule  53  a64  N.  C.  566,  81  S. 
B.  xiv),  only  those  matters  for  which  a  petition 
for  rehearing  is  ordered  docketed  will  be  con- 
sidered. 

[Ed.  Note.— For  other  caseB,  see  Appeal  and 
Error,  Cent.  Dig.  U  8241-3248;  Dec.  Dig.  «=> 
835.] 

2.  lilBKL    ARD    SLANDKB    «=»123— lilBBIr— AO- 
OBAVATION. 

Where  defendant  pleaded  justification  of  a 
libel,  but  offered  no  evidence  in  support  of  his 
plea,  the  jury  may  consider  whether  such  plea 
was  an  aggravation  of  damages;  plaintiff  not  be- 
ing bound  to  controvert  the  plea  in  the  first 
instance. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {§  356-364;  Dec.  Dig.  «=» 
123.J 

Appeal  from  Superior  Goxat,  Bockingham 
County;   Devln,  Judge. 

On  petition  for  r^earing.  Petition  denied, 
and  former  opinion  affirmed. 

For  former  opinion,  see  167  N.  a  174,  83 
8.  E.  339. 

W.  P.  Bynom,  of  Greensboro,  H.  B.  Soott 
and  P.  W.  GUdewell,  both  of  Beidsville, 
Thomas  S.  Beall,  of  Greensville,  and  Manly, 
Hendren  &  Womble,  of  Winston-Salem,  for 
plaintiff.  Manning  &  Kitchin,  of  Raleigh, 
and  A.  W.  Dunn,  of  LeaksvUe,  for  defend- 
ant 

PER  CURIAM.  [1]  This  Is  a  petltloa  by 
defendant  to  rehear  this  case  reported.  Ivle 
V.  King,  167  N.  C.  174,  83  S.  B.  839.  The  OlS 
der  to  docket  the  petition  for  rehearing  is 
restricted  to  the  second  ground  of  the  pe- 
tition, the  question  of  punitive  damages. 
Rule  63  of  this  court  (164  N.  0.  656,  81  S.  E. 
xiv).  It  Is  therefore  unnecessary  to  consider 
matters  arising  on  the-first  and  second  Issues 

[2]  The  defendant,  as  authorized  by  Re- 
Tisal,  f  502,  pleaded  Justification,  as  well  as 
matters  In  defense.  The  oplnioh  of  this  court 
(167  N.  C.  at  page  179,  83  S.  B.  at  page  341), 
Is  as  follows: 

"Exceptions  16  and  17  were  to  instructions 
that  on  the  question  of  punitive  damaftes  the 
jury  could  consider,  in  aggravation  of  damages, 
that  the  defendant  had  pleaded  justification  of 
his  answer,  and  that  he  had  failed  to  prove  that 
the  plaintiff  was  guilty  of  the  matters  which  the 
defendant   had   charged   In   ids    answer.     The 
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court  had  already  instructed  the  jury  that  puni- 
tive damages  could  not  be  awarded  uuless  they 
found  that  the  defendant  was  actuated  by  ex- 
press malice.  If  that  was  so  found,  the  court 
told  them  that  in  assessing  the  damages  tliey 
could  consider  that  the  defendant,  not  content 
with  the  publication  sued  on,  bad  answered, 
pleading  its  truth,  thus  making  it  a  part  of  the 
permanent  court  records." 

The  petition  asserts  that  this  Is  error  be- 
cause the  court  below  .should  have  told  the 
Jury: 

"That  a  plea  of  justification  Interposed  bona 
fide  for  the  lawful  purpose  of  defending  an  ac- 
tion is  not  an  aggravation,  and  that  unsuccess- 
ful justification  can  only  be  considered  aggrava- 
tion when  interposed  for  the  wrongful  purpose 
of  repeating  the  original  slander." 

And,  further,  that  an  instruction,  such  as 
the  ones  excepted  to,  vyhlch  fails  to  require 
the  Jury  to  find  bad  faith  In  interposing  the 
plea.  Is  error. 

In  Newell  on  Slander  and  Libel,  {{  430, 
431,  It  is  shown  that  the  question  whether 
the  plea  of  justification  is  unsupported  by 
evidence  is  an  aggravation  is  a  matter  in 
regard  to  which  the  decisions  are  conflicting, 
but  the  author  thought  that  the  better  rule 
would  be  that  the  Jury  should  decide  in  each 
case  whether  the  justification  was  interposed 
in  good  faith  or  not 

In  Upton  V.  Huine,  24  Or.  420,  33  Pac.  810, 
21  L.  R.  A.  493,  41  Am.  St.  Rep.  864,  It  was 
held  that  the  mere  failure  to  make  out  Jus- 
tification does  not  aggravate  damages  if  the 
Jury  found  that  the  defendant  was  free  of 
malice  and  had  good  reason  to  believe  that 
the  libel  he  published  was  true. 

In  this  case  the  court  charged  that  the 
Jury  could  not  award  punitive  damages  un- 
less they  found  that  the  defendant  was  ac- 
tuated by  express  malice.  On  the  trial  the 
defendant  did  not  introduce  any  evidence  to 
prove  the  truth  of  his  charges.  It  was  the 
duty  of  the  defendant,  in  such  case,  to  dis- 
close in  the  evidence  facts  and  circumstanc- 
es tending  to  show  that  his  plea  was  inter- 
posed in  good  faith,  and  it  was  not  the  duty 
of  the  plaintiff  to  negative  this  proposition. 
If  on  the  trial  the  defendant  had  introduced 
evidence  to  prove  the  truth  of  his  publica- 
tion, and,  further,  that  his  plea  in  justifica- 
tion was  interposed  in  good  faith,  then  the 
question  whether  such  defense  was  made  in 
good  faith  or  not  should  have  been  submitted 
to  the  jury.  But,  in  the  absence  of  evidence 
that  the  plea  of  justification  was  Interposed 
in  good  faith,  and  more  especially  when 
there  was  no  evidence  of  the  truth  of  the 
publication,  the  issue  of  good  faith  was  not 
presented.  If  the  plea  was  interposed  in 
good  faith,  that  was  a  matter  of  defense  and 
within  the  knowledge  of  the  defendant.  It 
devolved  on  him  to  introduce  evidence  to 
that  effect  and  to  ask  an  instruction  upon 
that  phase  of  the  case.  This  be  did  not  do, 
and  we  cannot  see  that  he  has  suffered  any 
prejudice. 

Petition  dismissed. 


a<9  N.  c.  in) 

ROUSSEAU  v.  CALL.     (No.  520.) 

(Supreme  Court  of  North  Carolina.     May  25, 
1915.) 

1.  Tbubts   «=5»30!i    —    Cbeation    of   Tbust 

Fund— SUB8CBlb£RS     fob     tiFECIFIBD     VVB- 
POSE. 

Persons  who  subscribe  money  for  a  speci- 
fied purpose  and  who  bind  themselves  to  pay 
iu  cash,  as  called  for  by  the  treusnrer  of  the 
fund,  the  amount  opposite  their  nam<>s,  create 
a. trust  fund  available  Co  creditors  making  ad- 
vancements and  furnishing  supplies  to  tbu 
person  designated  as  manager  of  tue  enterprise. 
[Ed.  Note. — For  other  cases,  see  Trusts,  CenL 
Dig.  §S  41,  41%;   Dec.  Dig.  «8=>30Vi.] 

2.  Tbubts  «=»17,  18— Cbeation  of  Tbust  ly 

I'EBSONALTT. 

A  trust  in  personalty  may  be  created  by 
parol,  provided  it  is  manifest  from  the  words 
used  that  a  trust  is  intended,  and  the  subject- 
matter,  purpose,  and  beneficiaries  are  desii;- 
nated  with  reasonable  certainty. 

[Kd.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §S  15-24;    Dec.  Dig.  «=»17,  18.] 

3.  Tbusts   «=>30%— Creation   of  Trust  is 
Pebsonalty. 

A  trust  in  personalty  may  be  created  when 
one  directs  that  a  specific  debt  due  him  or  a 
part  of  it  be  retained  or  paid  o;rer  by  the  debt- 
or in  trust  for  another,  or  where  he  gives  his 
own  note  for  a  like  purpose. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S§  41,  41%;    Dec.  Dig.  «=>3U%.] 

4.  TirosTs  «=>13  —  ExEcuTOBT  Tbubts— Cor - 

SIDERATION. 

Where  a  trust  is  executory,  a  valid  consid- 
eration is  essentiaL 

[Kd.  Note.— For  other  cases,  see  Trusts,  Cent, 
Dig.  i  11;  Dec.  Dig.  <3=3l3.] 

6.   ReCBIVEBS    ^=3ll  —  POWEB    TO    APPOINT  — 
PKE.SEBVATION    OF  TBUST   FUND. 

Where  a  trust  fund  is  created  by  persons 
subscribing  money  for  a  designated  purpose  and 
binding  themselves  to  pay  specified  sums  to  the 
treasurer  of  the  fund,  the  court  may  appoint  a 
receiver  of  the  fund  when  necessary  to  its 
preservation  or  a  proper  execution  of  the  trust 
[Ed.  Note. — For  other  cases,  see  Receivers. 
(Jent  Dig.  g  17;   Dec.  Dig.  «s»ll.] 

6.  Receivers  «=»59  —  Appointicbnt  —  Jtms- 
DiCTioN— Collateral  Attack. 

A  judgment  of  a  court  appointing  a  receiv- 
er of  a  trust  fund  is  not  open  to  coUaterai  at- 
tack in  an  action  by  the  receiver  to  recover 
trust  funds. 

[Ed.   Note. — For  other  cases,   see   Receivers. 
Cent  Dig.  Si  103,  104;  Dec  Dig.  «=959.J 

7.  Recbivebb    «=»34  —  Appointment— Jt»is- 
DICTION— Pabtieb. 

Persons  who  sign  a  subscription  for  a  des- 
ignated purpose  and  bind  themselves  to  pay 
specified  sums  in  cash,  as  called  for  by  the  treas- 
'Urer  of  the  fund,  are  not  necessary  parties  in 
a  suit  for  the  appointment  of  a  receiver  to  pre- 
serve the  fund,  in  which  the  creditors,  tbe 
beneficiaries,  the  treasurer,  and  the  trustee  of 
the  fund  are  parties. 

[Ed.   Note. — For  other   cases,   see   Receivers, 
Cent  Dig.  {§  62,  53 ;   Dec  Dig.  <&=>34.] 

8.  SUBSCBIPTIONB    «=>5— CONSIDERATION. 

Where  persons  mutually  subscribe  a  stated 
sum  for  a  definite  and  lawful  object,  the  sub- 
scription of  one  is  a  consideration  for  the  sub- 
scription of  the  other. 

[Ed.  Note.— For  other  cases,  see  Subscriptioiis. 
Cent  Dig.  8J  6,  7;    Dec.  Dig.  <S=>5.] 
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9.  SUB'-CRlrTTO.VS    ®=>lft— EWFORCEJrENT. 

Where  work  has  been  done,  expenditures 
mnde,  or  debts  incurred  on  the  faith  ot  a  sub- 
sc-iiption  made  by  persons  subscribing  a  stated 
sum  for  a  lawful  object,  the'  subscription  is  a 
binding  obligation. 

[Kd.  Note. — For  other  cases,  see  Subscriptions, 
Cent.  Dig.  §!  10,  23;    Dec.  Dig.  <8=»10.] 

10.  Evidence    *=>423  —  Pabol    Evidekoe  — 
Vabyikg  Tebus  of  Written  Subscription. 

A  -written  subscription  to  build  a  road, 
which  recites  that  the  subscribers  bind  them- 
selves to  pay  in  cash,  as  called  for  by  the  treas- 
urer of  the  fund,  the  amount  opposite  their 
names,  evidences  a  complete  contract,  which 
cannot  be  varied  by  parol  evidence  limiting  the 
liability  of  any  subscriber. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ||  1957-1965;  Dec.  Dig.  <S=>42Z.} 

Appeal  from  Superior  Court,  Wilkes  Coun- 
ty;   Harding,  Judge. 

Action  by  J.  A.  Rousseau,  receiver,  against 
Clarence  Call.  From  a  Judgment  for  plain- 
tilC,  defendant  appeals.    Affirmed. 

There  were  facts  In  evidence  tending  to 
show  that  defendant  and  others,  desiring  to 
have  constructed  a  dependable  road  from  rail- 
road station  In  North  Wllkesboro  to  the  court- 
bonse  in  Wllkesboro,  the  road  crossing  the 
Yadkin  river  between  the  two  points,  made 
a  written  subscription  for  the  purpose  In 
terms  as  follows: 

"For  the  purpose  of  building  a  sand  day  or 
a  macadam  road  from  the  depot  in  North 
Wllkesboro,  N.  C,  to  the  courthouse  in  Wllkes- 
boro, N.  C.,  under  the  direction  of  a  govern- 
ment expert,  we,  the  undersigned  citizens  of 
Wilkes  county,  N.  C,  hereby  subscribe,  and 
bind  ourselves  to  pay  in  cash,  as  called  tor  by 
J.  L.  Hemphill,  treasurer  of  the  road  fund,  the 
amount  set  opposite  our  respective  names." 

To  which  list  the  defendant  subscribed 
$100. 

The  road  was  In  part  built  on  the  north 
side  of  the  river,  and  defendant  and  other 
subscribers,  having  paid  one-half  of  the  sub- 
scription, refused  to  pay  the  remainder, 
claiming  that  it  was  the  understanding  and 
agreement  of  the  parties,  at  the  time  the 
subscTiption  was  made,  that  one-half  was  to 
be  paid  for  work  on  the  north  side  of  the 
river,  and  onc^half  on  the  south  side,  and 
that,  as  nothing  had  as  yet  been  done  on  the 
road  south  of  the  river,  no  further  amount 
was  presently  collectible.  It  was  further 
shown  in  evidence  that  J.  L.  Hemphill,  des- 
ignated as  treasurer,  and  C.  H.  M.  Tulbert, 
appointed  as  manager,  for  the  purpose  ot 
building  the  road,  had  entered  on  the  work, 
and  had,  as  stated,  built  a  portion  of  the 
road  lying  on  the  north  side  of  the  river,  and 
bad  contracted  debts  for  same,  as  treasurer 
and  manager  of  the  enterprise,  and,  these 
not  being  paid,  and  a  number  of  the  sub- 
scribers having  failed  and  refused  to  pay 
their  subscriptions  or  some  part  of  same,  a 
suit  was  instituted  in  the  superior  court  by  a 
creditor  against  said  treasurer  and  manager 
for  the  purpose  of  subjecting  the  fund  to  the 
payment  of  debts  incurred  in  prosecuting  the 
work,  and  present  plaintiff  was  therein  ap- 


pointed receiver,  and  directed  to  make  de- 
mand and  collect  subscriptions  for  the  pur- 
pose indicated.  This  suit  was  then  institut- 
ed, and,  it  being  made  to  appear  that  there 
was  an  unpaid  balance  of  $50  on  defendant's 
subscription  and  debts  due  and  owing,  con- 
tracted by  the  treasurer  and  manager  on  the 
faith  of  the  fund,  the  court  charged  the  jury, 
if  they  believed  the  evidence,  the  plaintiff  wns 
entitled  to  recover.  Judgment  for  the  $50 
unpaid  balance. 

Defendant  excepted  and  appealed,  assign- 
ing for  error,  chiefly:  (1)  That,  as  to  de- 
fendant, the  decree  appointing  plaintiff  re- 
ceiver was  void,  and  conferred  no  right  to 
maintain  the  present  suit;  (2)  that  his  hon- 
or committed  error  in  excluding  parol  testi- 
mony offered  to  the  effect: 

•"niat  it  was  the  understanding  and  agree- 
ment, at  the  time  of  subscription  made,  that 
one-half  of  the  subscription  was  for  work  on 
the  north  side  and  one-half  on  the  south  side 
of  the  river." 

W.  W.  Barber,  of  Wllkesboro,  for  appel- 
lant Frank  D.  Hackett,  of  North  Wllkes- 
boro, for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  [1]  A  perusal  of  the  facts  in  evi- 
dence leads  to  the  conclusion  that  this  sub- 
scription list  should  properly  be  consider- 
ed a  trust  fund,  dedicated  by  the  pai-tles  to 
the  purposes  of  building  the  road,  and  that^ 
under  recognized,  equitable  principles,  It 
may  be  made  available  to  creditors  who  have 
made  advances  £ind  supplies  to  the  trustee 
and  manager  engaged  in  the  prosecntiou  of 
the  enterprise. 

[2-4]  It  is  well  established  in  this  jurisdic- 
tion that  a  trust  in  personalty  may  be  creat- 
ed by  parol,  and  that  no  particular  form  of 
words  is  required  for  the  purpose,  and  that 
the  same  will  be  recognized  and  enforced 
whenever  it  is  manifest  that  a  trust  is  in- 
tended, and  the  subject-matter,  the  purpose, 
1.  e.,  the  disposition  of  the  property,  and  the 
beneficiaries  are  designated  with  a  reason- 
able degree  of  certainty  (Witherlngton  v. 
Herring,  l-IO  N.  C.  495,  53  8.  E.  303,  6  Ann. 
Cas.  188;  Riggs  v.  Swann,  59  N.  C.  119; 
Perry  on  Trusts  [6th  Ed.]  §  82  et  seq.;  3 
Pomeroy,  Eq.  Juris.  H  1008-1010;  39  Cyc.  p. 
56  et  seq.) ;  and,  while  a  transfer  of  proi>- 
erty  is  usually  involved,  this  is  not  at  all  an 
essential  requirement,  and  a  trust  in  per- 
sonalty may  be,  and  not  Infrequently  is,  cre- 
ated when  one  directs  that  a  specified  debt 
due  him  or  a  part  of  It  be  retained  or  paid 
over  by  the  debtor  in  trust  for  another,  or 
gives  his  own  note  for  a  like  purpose,  the 
instance  more  nearly  presented  here  (Burrls 
V.  Brooks,  118  N.  G.  789,  24  S.  E.  521;  Eaton 
V.  Cook  et  al.,  25  N.  J.  Eq.  55;  Baylies  et 
al.  V.  Payson,  5  Allen  [87  Mass.]  473;  Fletch- 
er et  aL  V.  Morey,  2  Story,  p.  555;  Legard  v. 
Hodges,  1  Ves.  Jr.  p.  477),  the  statement  be- 
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Ing  made  always  in  reference  to  the  posi- 
tion that,  when  the  trust  is  executory,  a 
valid  consideration  must  be  shown  (2  Perry 
on  Trusts  [Cth.  Ed.]  S  359). 

[6,6]  This,  then,  in  our  opinion,  being  a 
trust  fund  for  a  designated  purpose,  it  was 
clearly  within  the  i>ower  of  the  court,  ex- 
ercising  Jurisdiction  in  law  and  equity,  to 
appoint  a  receiver  whenever  it  was  suffi- 
ciently made  to  appear  that  such  a  course 
was  necessary  to  the  preservation  of  the 
fund  or  a  due  and  proper  execution  of  the 
trust  6  Pomeroy,  Equity  Jurisprudence,  { 
89;  Kerr  on  Receivers,  pp.  20,  21;  Alder- 
son  on  Receivers,  |  474.  True  it  is  that 
the  possession  and  control  of  a  trustee  will 
not  be  disturbed  on  light  or  InsufBcient 
grounds  (2  Perry  on  Trusts,  {  tiVf),  but,  the 
power  being  conceded  or  existent  beyond 
question,  and  the  court,  in  the  exercise  of  its 
Jurisdiction,  having  entered  Judgment  ap- 
pointing plaintiff  receiver,  its  Judgment  is 
not  open  to  collateral  attack,  and,  even  if 
the  order  was  improvldently  made,  its  pro- 
priety is  not  open  to  question  on  this  suit. 

[7]  The  position  urged  that  defendant  was 
not  notified  In  that  action,  and  therefore  the 
decree  is  void  as  to  him,  Is  without  merit. 
That  was  an  action  looking  only  to  the  pres- 
ervation of  the  trust  fund,  and  in  which  the 
creditors,  the  beneficiaries,  and  the  treas- 
urer, the  trustee  of  the  fund,  and  also  the 
general  manager  of  the  enterprise  were  made 
parties.  So  far  as  we  can  now  see,  the  de- 
fendant was  not  interested  in  any  issue 
there  presented.  Assuredly  he  could  not  be 
considered  a  necessary  party  to  that  suit, 
and  his  presence  or  absence,  therefore,  does 
not  present  a  Jurisdictional  question. 

[6-16]  The  plaintiff,  then,  having  been 
properly  appointed  receiver  by  a  court  hav- 
ing Jurisdiction  of  the  cause,  and,  as  such, 
representing  the  rights  of  the  treasurer,  the 
trustee,  and  the  creditors,  the  cestui  que 
trust,  having  made  demand  required  by  the 
terms  of  the  subscription,  is  entitled  to  re- 
cover the  balance  due,  and  we  concur  in  the 
ruling  of  his  honor  that,  on  the  facts  in  evi- 
dence, it  was  not  open  to  defendant  to  show 
that  one-halt  of  bis  subscription  was  to  be 
expended  on  the  portion  of  the  road  lying 
south  of  the  river. 

It  is  held  In  this  Jurisdiction  that,  when 
persons  mutually  subscribe  a  stated  sum  for 
a  definite  and  lawful  object,  the  subscrip- 
tion of  one  may  be  regarded  as  a  proper 
consideration  for  that  of  the  other  (Univer- 


sity V.  Borden,  182  N.  C.  477-491,  44  S.  H 
47,  1007),  and  it  is  very  generally  recognized 
that,  when  work  has  been  done  or  expendi- 
tures made  or  debts  incurred  on  the  faith  of 
such  a  subscription,  it  then  becomes  a  bind- 
ing obligation  (Pipkin  t.  Robinson,  48  N.  C. 
162,  and  87  Gye.  p.  486),  and  when  or  to  the 
extent  that  it  has  been  expressed  in  writing 
IC  comes  under  the  principle  obtaining  in 
other  written  contracts  that  it  may  not  be 
changed  or  sensibly  Impaired  by  parol 
(Crane  v.  Library  Association,  29  N.  J.  Law, 
302;  Burhaus  7.  Johnson,  16  Wis.  286;  37 
Cyc.  p.  604). 

True,  it  Is  subject  also  to  another  posi- 
tion, equally  well  recognized,  that  when  part 
of  a  contract  only  is  in  writing,  the  addition- 
al terms  may  be  established  by  parol  evi- 
dence, but  this  position  is  not  allowed  to 
prevail  against  the  part  which  is  written; 
for  in  such  case,  as  said  by  the  Chief  Jus- 
tice, in  Walker  v.  Venters,  148  X.  C.  388,  62 
S.  B.  610,  "the  written  word  abides."  In  the 
present  case  the  subscription  contains  in 
writing  the  provision  that  the  signers  "sub- 
scribe and  bind  ourselves  to  pay  in  cash,  as 
called  for  by  J.  M.  HempLdll,  treasurer  of 
the  road  fund,  the  amount  set  opposite  our 
respective  names."  Here  is  express  and 
definite  stipulation  as  to  character  and  time 
of  payment,  and  it  was  not  permissible  to 
vary  such  a  provision  by  the  parol  evidence 
offered  in  direct  contradiction  of  its  written 
terms.  We  are  not  inadvertent  to  the  case  of 
Kelly  V.  OUver,  118  N.  C.  442,  18  9..  B.  698,  in 
which  it  was  held  competent  for  a  defendant, 
sued  on  a  subscription  list,  to  show  that  this 
was  not  to  become  a  binding  obligation,  ex- 
cept on  certain  conditions  that  had  not  been 
complied  with,  a  position  which  has  been 
frequently  approved  and  applied  with  us,  as 
in  Pratt  v.  Chaffln,  136  N.  C.  350,  48  S.  B. 
768;  Bowser  v.  Tarry,  156  N.  C.  35,  72  S.  E. 
74 ;  Garrison  ▼.  Machine  C!o.,  169  N.  C.  2S5, 
74  S.  B.  821;  and  other  cases.  That  evi- 
dence was  admitted  to  show  that  the  writ- 
ten instrument  or  stipulation  in  question  had 
never  become  the  contract  bf  the  parties, 
and  the  ruling  was  not,  and  was  not  intend- 
ed, to  affect;  the  principle  that  a  written 
contract  could  not  be  changed  or  varied  by 
paroL  The  present  case  comes  rather  with- 
in the  decision  in  Pipkin  v.  Robinson,  48  N. 
C.  162. 

We  find  no  reversible  error,  and  the  Judg- 
ment In  plaintiff's  favor  is  afflrmedu 
'  No  error. 
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BUCHANAN  t.  EEDDEM  et  al.     (No.  600.) 

(Supreme  Coart  of  North  Carolina.     May  25, 
1815.) 

1.  Deeds  ^=983— Inbtbumektb  Entitlxd  to 

BeCOBD— DEnOTIVEI.T    ACKNOWUSDOED   IN- 
BTRUMENT8. 

A  deed  or  other  instrument  acknowledged 
or  proven  before  any  other  officer  than  the  clerk 
of  the  superior  court  is  not  entitled  to  record 
until  probated  before  the  clerk  and  ordered  by 
faim  to  be  recorded. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  U  218-221;    Dec.  Dig.  «=a8S.] 

2.  Evidence   ®=3343— Recobd9— Dbfectivelt 

ACENOWLEDOED  lNBTBU)a:NTa— ADUISSIBIL- 

ITT  IN  Evidence. 

Where  the  record  of  a  deed  or  other  instru- 
ment shows  no  probate  before  the  clerk,  neces- 
sary to  entitle  it  to  be  recorded,  the  instrument 
cannot  be  proved  by  the  record. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1315-1330;  Dec.  Dig.  <es>343.] 

S.   EJECTVENT   «=>117— JUDQlfENT— EFTEOT  TO 

Pass  Xrru. 

In  an  action  to  recover  land,  a  prior  judg- 
ment in  ejectment  by  the  plaintiff  against  the 
grantor  of  the  defendant,  holding  that  plaintiff 
wan  the  owner  of  the  land,  and  directing  that  a 
writ  of  possession  issue,  was  properly  admitted 
in  evidence,  as  having  the  force  of  a  deed,  over 
objection  that  it  was  not  a  connecting  link  in 
plaintiff's  title. 

[Eld.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  i  379;    Dec.  Dig.  «=9U7.] 

4.  jTjDoiacNT  «=»678  — Res  Judicata  —  Peb- 

soNS  Concluded. 

A  judgment  for  plaintiff  in  ejectment  is 
conclusive  on  defendant  and  persons  claiming 
under  him. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {|  11»5-1199,  1221;  Dec.  Dig.  «=» 
67&] 

Appeal  from  Superior  Court,  Jackson  Coun- 
ty;  Justice,  Judge. 

Action  by  M.  Buchanan  against  E.  O.  Hed- 
den  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.    No  error. 

J.  Frank  Bay  and  H.  O.  Bobertson,  both 
of  Franklin,  for  appellants.  Coleman  C.  Cow- 
an, of  Sylva,  and  Manning  &  Kitchln,  of  Ba- 
lelgh,  for  appellee. 

WALKER,  J.  [1, 2]  This  is  a  dvll  action 
for  the  recovery  of  640  acres  of  land.  Plain- 
tiff introduced  evidence  of  a  grant,  No.  144, 
from  the  state  for  the  land  in  dispute,  to 
J.  F.  Foster,  and  mesne  conveyances  showing 
that  W.  N.  Hedden  had  acquired  the  title  so 
granted.  He  then  showed  a  judgment  of  the 
siii)erlor  court  of  Jackson  county,  rendered  In 
a  dvll  action,  wherein  he  was  plaintiff  and 
W,  N.  Hedden  was  defendant,  at  spring 
term,  1S97,  Involving  title  to  the  land  de- 
scribed in  grant  No.  144,  by  which  it  was 
adjudged  that  the  said  W.  N.  Hedden  was 
not  the  owner  of  the  said  land,  but  that  the 
plaintiff  was  the  owner  thereof,  and  that  a 
writ  of  possession  issue  to  put  him  in  pos- 
session of  the  same.  This  establlsheu  that 
the  titie  was  In  the  plaintiff  to  this  suit,  so 
far  as  the  parties  thereto  are  concerned,  and 


at  least  prima  fade.  Mobley  ▼•  OrUDn,  104 
N.  C.  112,  10  S.  E.  142;  Campbell  v.  Ever- 
hart,  139  N.  C.  603,  62  S.  B.  201.  The  de- 
fendants assert  title  to  the  land  under  a 
mortgage  made  by  W.  N.  Hedden  to  Franis 
B.  Mayer,  a  power  of  attorney  of  Frank  B. 
Mayer  to  E.  C.  Hedden,  authorizing  him  to 
sell  the  land  under  a  power  contained  In  the 
mortgage,  a  sale  thereunder,  and  a  deed  by 
E.  C.  Hedden,  In  his  own  name,  to  Sarah  C. 
Hedden,  one  of  the  defendants.  The  power 
of  attorney,  which  was  offered  in  evidence, 
had  been  acknowledged  In  Maryland  before 
George  WeUs,  clerk  of  the  circuit  court  of 
Anne  Amndell  county,  by  Frank  B.  Mayer, 
who  executed  the  letter  of  attorney,  and  a 
certificate  of  said  clerk  was  annexed,  but  It 
was  never  passed  upon  by  the  clerk  of  the 
superior  court  of  Jacks<m  county,  N.  C,  and 
was  placed  on  the  registry  of  that  county 
without,  as  appears,  his  authority  or  order. 
The  deed,  therefore,  was  not  properly  regis- 
tered (Bevlsal,  I  909;  Lumber  Co.  v.  Branch, 
168  N.  C.  261,  73  S.  E.  164),  and  was  not, 
therefore,  evidence.  "Until  a  deed  is  proved 
in  the  manner  prescribed  by  the  statute,  the 
public  register  has  no  authority  to  put  it  on 
his  book;  the  probate  is  his  warrant,  and 
his  only  warrant,  for  doing  so."  Todd  v. 
OuUaw,  78  N.  C.  235 ;  Duke  v.  Markham,  105 
N.  C.  131, 10  S.  B.  1017,  18  Am.  St  Bep.  889; 
Williams  V.  Griffin,  49  N.  C.  31;  Burnett  v. 
Thompson,  48  N.  C.  113;  Lambert  v.  Lam- 
bert, 33  N.  C.  162;  Carrier  v.  Hampton,  33 
N.  C.  307.  The  court  properly  excluded  the 
power  of  attorney,  upon  objection  by  the 
plaintiff.  The  deed  from  E.  C.  Hedden  was 
not  properly  executed  by  him  as  attorney, 
and,  besides,  was  never  probated,  so  as  to 
authorize  its  registration  and  introduction  in 
evidence.  Proof  before  a  justice  of  the  peace 
was  not  suffldent  for  this  purpose,  as  It  is 
required  by  the  statute  that  the  clerk  of  the 
superior  court  f>hal\  pass  upon  his  certificate 
and  order  the  deed  to  registration.  Nothing 
of  this  kind  was  done.  The  law  requires 
that  the  deed,  or  other  Instrument,  shall  be  . 
properly  probated  "before  the  same  shall  be 
registered."  Bevlsal,  i  969.  The  originals  of 
the  power  of  attorney  and  the  deed  were  not 
produced,  and  we  are  not,  therefore,  inform- 
ed as  to  whether  they  would  show  sufficient 
certificates  of  probate,  or  that  the  radical  de- 
fects appearing  upon  the  registry  were  mere 
misprisions  of  the  register  of  deeds.  Strain 
V.  Fitzgerald,  130  N.  C.  600,  41  S.  E.  872; 
Patterson  v.  Galllher,  122  N.  C.  611,  29  S.  E. 
773;    Heath  v.  Cotton  MUls,  116  N.  C.  202, 

20  S.  E.  SCO.  It  may  be  seriously  questioned 
whether  proper  search  was  made  for  the  orig- 
inals. Greene  v.  Grocery  Co.,  159  N.  C.  119, 
24  S.  E.  S13 ;   Blair  v.  Brftwn,  116  N.  C.  631, 

21  S.  E.  434.  No  proof  of  their  contents  was 
made  which  is  sufficient  to  cure  the  defects, 
if  curable  in  that  way.  The  defendants  did 
not  contend  that  they  had  been  in  adverse 
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irassesslon  long  enongh  to  ripen  tbeir  title 
without  color,  and,  as  the  deed  under  which 
they  claimed  title  was  not  registered,  and  as 
both  parties  derived  title  from  the  same 
source,  there  was  no  color  of  title.  Januey 
V.  Robbins,  141  N.  C.  40i8,  53  S.  E.  863; 
Gore  V.  McPherson,  161  N.  G.  638,  77  S.  B. 
835;  King  ▼.  McRackan  (at  this  term)  81 
S.  E.  1027. 

[3,4]  The  plaintiff,  we  have  said,  had 
shown  title  to  the  land,  at  least  prima  facie. 
The  defendant  contends,  though,  that  the 
Judgment  was  not  properly  a  connecting  link 
in  hia  title,  but  we  have  held  that  it  Is,  and 
that  it  has  the  force  and  effect  of  a  deed. 
Finch  V.  Finch,  181  N.  C.  271,  42  8.  B.  615 ; 
Webb  V.  Den.,  17  How.  577,  15  L.  Ed.  35;  23 
Cyc.  1287,  and  note  42;  Keenan  v.  Commis- 
sioners of  New  Hanover,  85  S.  EJ.  5,  at  this 
term.  As  W.  N.  Hedden  was  a  party  to  the 
dTil  action  in  which  the  Judgment  was  ren- 
dered, he  and  his  privies  are  estopped  by  the 
Judgment.  Le  Roy  v.  Steamboat  Co.,  165  N. 
C.  109,  80  S.  E.  984;  Cavenaugh  ▼.  Jarman, 
164  N.  C.  372,  79  S.  E.  673.  The  case  of 
Bums  V.  Stewart,  162  N.  C.  360,  78  S.  E.  321, 
is  more  in  point  upon  both  proposltiona.  It 
decides  that  such  a  Judgment  has  the  legal 
effect  of  a  deed,  and  therefore,  of  necessity, 
Is  sufficient  to  constitute  a  link  in  -the  chain 
of  title,  and,  besides,  that  as  to  parties  and 
privies  It  operates  as  an  estoppel  and  passes 
the  title  to  the  successful  party  to  the  suit 
In  which  the  Judgment  was  rendered.  We 
there  said: 

"The  effect  of  tlie  judgment  was  to  pass  any 
title  in  the  land  wliich  tbe  other  parties  may 
have  had  to  Stewart,  at  least  by  estoppeL" 

And  farther: 

"The  judgment  in  the  suit  of  Stewart  against 
Calloway  and  otheni  vested  the  title  in  Stewart 
as  much  so  as  if  the  other  parties  had  been  re- 

?uired   to  execute  deeds  to   him  for  tbe   land.' 
t   is   a  solemn   adjudication,    after   trial   and 
investigation,  that  the  true  title  is  in  him." 

On  a  careful  review  of  the  whole  case,  we 
are  satisfied  that  there  was  no  error  in  the 
trial  below. 
No  error. 

(m  N.  C.  833) 

BICKBTT,  Atty.  Gen.,  v.  KNIGHT. 
(No.  547.) 

(Supreme  Court  of  North  Carolina.    May  25, 
1915.) 

1,  Elections   e=5>63   —   Qualifications   of 
VoTEBS — Constitutional  Pbovisions. 

Under  Const,  art.  6,  §  1,  providing  that 
every  male  person  possessing  specified  qualifica- 
tions shall  be  entitled  to  vote  at  any  election, 
a  woman  is  not  a  voter,  as  the  right  to  vote  is 
not  a  natural  right,  but  one  conferred  by  law, 
which  can  be  exercised  only  by  those  upon 
whom   it  it  conferred. 

[£2d.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  {  60;  Dec.  Dig.  <S=>63.] 

2.  Officsbs   «=>19— Elioibilitt — CoNSiiTn- 
TiONAL   Provisions— "Person." 

Under  Const,  art.  6,  8  7,  providing  that 
every  voter,  except  as  in  that  article  disquali- 


fied, shall  be  eligible  to  office,  and  section  8, 
providing  that  the  classes  of  "persons"  therein 
specified  shall  be  disqualified  for  office,  only  a 
voter  is  qualified  to  hold  office;  the  word  "per- 
sons," in  section  8,  though  comprehensive 
enough  to  include  women,  applying  only  to  vot- 
ers, as  they  are  the  only  persons  referred  to  is 
that  article. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  §§  22,  23;  Dec.  Dig.  ®=>19. 

For  other  definitions,  see  Words  and  Pbraset, 
First  and   Second  Series,  Person.] 

3.  Notabibs  9=92  —  Blioibilitt  —  GoNSTrru- 
noNAL   Pbovisions— "Officb." 

Revisal  1905,  §  989,  provides  that  the  exe- 
cution of  all  deeds  may  be  proved  or  acknowl- 
edged before  any  of  the  "officials"  therein  speci- 
fied. Section  2347  authorizes  the  Governor  to 
appoint  notaries,  who  shall  hold  their  "office" 
for  two  years,  and  shall  qualify  by  taking  aa 
oath  of  office  and  the  oaths  prescribed  for  offi- 
cers. Section  2350  gives  notaries  power  to  taiie 
and  certify  tbe  acknowledgment  of  deeds,  to 
administer  oaths  and  affirmations  in  matters  in- 
cident to  their  "offices,"  etc.,  and  subsequent 
sections  refer  to  their  "office,"  their  "official 
acts,"  etc.  Held,  that  the  position  of  notar; 
public  is  an  "office,"  within  Const  art.  6,  f  ', 
providing  that  every  voter,  except  as  in  that 
article  disqualified,  shall  lie  eligible  to  office, 
especially  as  tbe  probate  of  a  .deed  is  a  judicial 
act  and  the  judicial  function  is  performed  by 
the  notary,  and  not,  as  claimed,  by  the  clerk  of 
the  court. 

[Ed.  Note. — For  other  cases,  see  Notaries, 
Cent.  Dig.  §§  l%-6,  8-10;  Dec.  Dig.  «=2. 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second  Series,  Office.] 

4.  NOTABIES  iS=»2  —  Eliqibilitt  —  Constitc- 
tional  and  Statctobt  Pbovisions— "Of- 
fice." 

As  the  position  of  notary  public  is  an  "of- 
fice," the  Legislature  cannot  change  its  charac- 
ter by  calling  it  a  place  of  trust  and  profit  and 
Pub.  Laws  1915,  c.  12,  authorizing  the  appoint- 
ment of  women  as  notaries  public,  and  provid- 
ing that  this  position  shall  be  deemed  a  place  of 
trust  and  profit  and  not  an  office,  is  invalid. 
[Ed.  Note. — For  other  cases,  see  Notaries, 
Cent  Dig.  §§  l%-6,  8-10;  Dec.  Dig.  «S=>2.] 

6.  Constitutional  Law  «=>45— Detebvina- 
TioN  OF  Constitutional  Questions- Ju- 
oioiAL  Functions  and  Duties. 

It  is  not  only  within  the  power,  but  it  Is 
tbe  duty,  of  the  courts  in  proper  cases  to  de- 
clare an  act  of  the  Liegislature  unconstitution- 
al, as  the  Constitution  is  the  supreme  law  which 
all  judges  are  sworn  to  support,  and  tbe  courts, 
in  declaring  what  the  law  is,  must,  in  case  of 
a  conflict  between  the  Constitution  and  a  stat- 
ute, sustain  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  (institution- 
al Law,  Cent  Dig.  S  42 ;  Dec  Dig.  «=»45.J 

(}Iark,  C.  J.,  and  Brown,  J.,  dissenting. 

Appeal  from  Superior  (jourt,  Buncombe 
County;   Webb,  Judge. 

Action  by  the  State,  on  the  relation  of  the 
Attorney  General,  against  Nolan  Knight 
Judgment  for  defendant,  and  the  State  ap- 
peals.   Reversed. 

This  Is  an  action  instituted  by  the  state, 
upon  the  relation  of  the  Attorney  General, 
against  the  defendant,  a  married  woman,  to 
inquire  into  and  test  her  right  to  hold  the 
position  of  notary  public  under  diapter  12 
of  the  Public  Laws  of  1915,  which  provides: 
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"That  the  Ooremor  b  hereby  aathorized  to 
appoiitt  women  as  well  as  men  to  be  notaries 
public,  and  this  position  shall  be  deemed  a 
place  of  trust  and  profit,  and  not  an  oflSce." 

There  was  a  Judgment  In  favor  of  the  de- 
fendant, and  the  state  appealed. 

T.  W.  Bickett,  Atty.  Gen.,  for  the  State. 
Martin,  Rollins  &  Wright,  of  Asheyllle,  and 
John  A.  McKae,  of  Charlotte,  for  appellee. 

ALLEN,  J.  There  are  five  questions  di- 
rectly or  Indirectly  Involved  in  this  appeal: 

(1)  Is  a  woman  a  voter  in  North  Carolina? 

(2)  If  not  a  voter,  is  she  eligible  to  office? 

(3)  Is  the  position  of  notary  public  a  pub- 
lic office? 

(4)  If  an  office,  can  the  General  Assembly 
affect  its  character  by  calling  it  a  "place  of 
trust  and  profit,"  without  changing  its  func- 
tions? 

(5)  Has  this  court  the  power  to  say  that  the 
General  Assembly  has  exceeded  its  authority, 
and  that  the  act  passed  by  it  is  unconstitu- 
tional? 

The  right  to  hold  the  position  of  notary 
jpublic  is  of  slight  moment  to  the  women  of 
the  state  or  to  the  public,  but  it  is  of  su- 
preme importance  that  these  questions  shall 
be  correctly  decided,  because  they  Involve 
constitutional  principles,  and  we  approach 
their  consideration  mindful  of  our  duty  to  de- 
clare what  the  law  is,  and  not  what  we 
would  have  it  to  be,  and  of  our  obligation  to 
maintain  and  uphold  the  Constitution  until 
it  is  changed  by  the  people,  in  whose  hands 
the  power  of  amendment  rests. 

11]  1.  Is  a  woman  a  voter  in  North  Caro- 
lina, and  can  she  be  one  without  Constitu- 
tional amendment? 

The  law  writers  ag;ree  that  the  right  of 
suffrage  is  not  a  natural  or  inherent  right, 
and  that  itiis  a  privilege  conferred  by  the 
state. 

Judge  Cooley,  in  his  treatise  on  Constitu- 
tional Law  (page  260)  says: 

"Suffrage  cannot  be  the  natural  right  of  the 
iodividual,  because  it  does  not  exist  for  the 
t>enefit  of  the  individual,  but  for  the  l>enefit  of 
the  state  itself.  Suffrage  must  come  to  the 
individual,  not  as  a  right,  but  as  a  regulation 
which  the  state  establishes  as  a  means  of  per- 
petuating its  own  existence,  and  of  insuring  to 
the  people  the  blessings  it  was  intended  to 
secnre.  Suffrage  is  never  a  necessary  accom- 
paniment of  state  citizenship,  and  the  great  ma- 
jority of  the  citizens  are  always  excluded,  and 
are  represented  by  others  at  the  polls." 

And  in  15  Cyc.  280,  the  editor  sums  up  the 
authorities  in  the  following  statement  of  the 
law: 

"In  all  periods  and  in  all  countries  it  may  be 
safely  assumed  that  no  privilege  has  been  beld 
to  be  more  exclusively  within  the  control  of 
governmental  power  than  the  privilege  of  vot- 
ing; each  state  in  turn  regulating  the  subject 
by  sovereign  political  will.  The  right  of  suf- 
frage once  granted  may  be  talcen  away  by  the 
exercise  of  sovereign  power,  and,  if  taken  away, 
DO  vested  right  is  violated  or  bill  of  attainder 
passed.  None  of  the  elementary  writers  in- 
clude the  right  of  suffrage  among  the  rights  of 
proi)er^  or  of  person.     It  is  not  an  absolute 


unqualified  personal  right,  hut  is  altogether  con- 
ventional. It  is  net  a  natural  right  of  the  citi- 
zen, but  a  franchise  dependent  upon  law,  by 
which  it  must  be  conferred  to  permit  its  ex- 
istence." 

If,  therefore,  the  right  to  vote  is  not  a  nat- 
ural right,  but  one  conferred  by  law,  only 
those  can  exercise  the  privilege  upon  whom 
it  is  conferred,  and  when  we  turn  to  our  Con- 
stitution (article  6,  |  1)  we  find  it  provided 
that: 

"Every  male  person  bom  in  the  United 
States,  and  every  male  person  who  has  been 
naturalized,  twenty-one  years  of  age,  and  pos- 
sessing the  qualifications  set  out  in  this  article, 
shall  be  entitled  to  vote  at  any  election  by  the 
people  in  the  state,  except  as  herein  otherwise 
provided." 

And,  as  the  privilege  of  voting  is  not  a 
natural  right,  and  is  conferred  on  males 
alone,  this,  of  course,  excludes  females. 

The  exact  question  was  considered  in  Spen- 
cer y.  Board,  1  McArthur,  169,  29  Am.  Rep. 
682,  Gougar  v.  Timberlake,  148  Ind.  38,  46  N. 
E.  339,  37  L.  R.  A.  644,  62  Am.  St  Rep.  487, 
and  in  People  v.  Barber,  48  Hun  (N.  Y.)  198, 
and  it  was  held  in  each  that  women  are  ex- 
cluded from  voting  under  a  constitution 
which  confers  the  right  to  vote  on  males,  and 
In  Minor  v.  Heppersett,  88  (21  WaU.)  U.  S. 
162,  22  L.  Ed.  627,  the  whole  decision  rests 
upon  the  assumption  that  this  is  the  law. 

[3]  2.  If  not  a  voter,  can  a  woman  hold 
office  in  North  Carolina? 

We  turn  again  to  the  Qonstitutton,  and  find 
it  provided  in  article  6,  §  7,  that: 

"Every  voter  in  North  Carolina,  except  as  in 
this  article  disqualified,  shall  be  eligible  to  of- 
fice." 

And  the  construction  placed  upon  this  sec- 
tion by  our  court  in  an  opinion  written  by 
Chief  Justice  Clark  in  Pace  v.  Raleigh,  140 
N.  C.  65,  52  S.  E.  277,  is  that  no  one  can 
hold  office  who  is  not  a  voter.  He  says  in 
that  case: 

"Nor  have  we  been  inadvertent  to  the  fact 
that  under  the  former  constitutional  provision 
one  who  was  an  'elector,'  that  is,  qualified  to 
register,  was  eligible  to  office,  though  not  regis- 
tered, and  that  under  the  'amendment'  no  one  is 
eligible  to  office  unless  he  is  'voter.' " 

The  language  "except  as  In  this  article  dis 
qualified"  refers  to  voters — males — who  deny 
the  existence  of  God,  or  who  have  been  con- 
victed of  crime.  Article  6,  {  8.  In  other 
words,  voters  are  eligible  to  office  except  as 
they  are  disqualified,  and  the  word  "persons," 
appearing  in  section  8,  while  comprehensive 
enough  to  Include  women,  only  applies  to 
voters,  as  they  are  the  only  persons  referred 
to  in  the  article.  This  is  the  construction 
placed  on  these  sections  of  the  Constitution 
in  Lee  v.  Dunn,  73  N.  C.  602,  which  is  cited 
with  approval  in  State  ex  rel.  Attorney  Gen- 
eral V.  Bateman,  162  N.  C.  588,  77  S.  E.  768. 
The  court  says: 

"The  O>nstitntion  (article  6,  {  1)  prescribes 
the  qualification  of  voters  to  be  as  follows : 
'Every  male  person,  etc.,  twenty-one  years  old 
or  upwards,  who  shall  have  resided  in  this 
state  twelve  months  next  preceding  the  election, 
and  thirty  days  in  the  county  in  which  he  of- 
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fera  to  vote,  shall  be  deemed  an  elector.'  The 
fourth  section  Is  as  follows:  'Every  voter,  ex- 
cept as  hereinafter  provided,  shall  be  eligible 
to  office',  etc.  The  exception  above  is  contained 
in  the  fifth  section,  as  follows :  'The  following 
classes  of  persons  shall  be  disqualified  for  oSice : 
X^'irst,  all  persons  who  shall  deny  the  being  of 
Almighty  God.  Second,  all  persons  who  shall 
have  been  convicted  of  treason,  perjury,  or  of 
any  other  infamous  crime;  or  of  corruption  or 
malpractice  in  office;  unless  such  person  shall 
have  been  legally  restored  to  citizenship.'  So 
that  every  voter  who  does  not  deny  the  being  of 
God.  and  has  not  been  convicted  of  crime,  is 
eligible  to  office  in  this  state.  And  this  comes 
so  near  including  every  man  that  it  may  be  said 
that  almost  every  man  is  eligible  to  office ;  that 
is  to  say,  it  el^table.  If  the  people  choose  to 
elect." 

This  statement  of  the  law  is  in  accord  wltli 
authority  elsewhere. 

In  Mechem  on  Public  Officers,  i  64,  the 
author  says: 

"The  right  to  hold  a  public  office'  under  our 
political  system  is  not  a  natural  right  It  ex- 
ists, where  it  exists  at  all,  only  because  and  by 
virtue  of  some  law  expressly  or  impliedly  creat- 
ing and  conferring  it." 

And  in  section  09: 

"Where  no  limitations  are  prescribed,  how- 
ever, the  right  to  hold  a  public  office  under  onr 
political  system  is  an  implied  attribute  of  a 
citizen,  and  is  presumed  to  be  coextensive  with 
that  of  voting  at  an  election  held  for  the  pur- 
pose of  choosing  an  incumbent  of  that  office; 
those  and  those  only  who  are  competent  to 
select  the  officer  being  competent  to  hold  the 
office," 

And  in  State  r.  Murray,  28  Wis.  96,  9  Am. 
B^.  489,  the  court  says: 

"We  have  already  seen  that  the  grounds  upon 
which  a  person  not  an  elector  is  excluded  from 
holding  public  office  is  that  the  powers  and 
functions  of  a  free  and  independent  government 
must  be  exercised  by  those  by  whom  such  gov- 
ernment was  instituted;  that  is,  by  the  electors 
thereof.  So  if  a  person  who  is  not  an  elector 
attempts  to  exercise  the  functions  of  a  public 
office,  the  courts,  upon  proper  iiroceedings  being 
instituted  for  that  purpose,  will  oust  him." 

This  conclusion  that  only  voters  are  eligi- 
ble to  office  under  our  Constitution  is  an  ap- 
plication of  the  maxim,  "Expresslo  unius  est 
exclusio  alterlus,"  of  which  the  Supreme 
Court  of  Illinois  said,  in  People  v.  Hutchin- 
son, 172  111.  498,  50  N.  BL  599,  40  L.  R.  A. 
770,  quoting  from  State  v.  Wrightson,  56 
N.  J.  Law,  201,  28  AtL  56,  22  L.  B.  A.  648: 

"In  the  construction  of  statutes  it  is  a  car- 
dinal rule,  which  applies  as  well  to  constitu- 
tional provisions,  that  when  the  law  is  in  the 
affirmative  that  a  thing  shall  be  done  by  cer- 
tain persons  or  in  a  certain  manner,  this  af- 
firmative matter  contains  a  negative  that  it 
shall  not  be  done  by  other  persons  or  in  another 
manner,  upon  the  maxim,  'Expressio  unius  est 
«zoiusio  alterlus.'"  1  Plow.  206;  9  Bac.  Ab. 
!i35;    Sedg.  Stat  Con.  30. 

Under  this  rule,  as  the  Constitution  says 
•fflrmatlvely  that  "every  voter,  etc.,  shall  he 
eligible  to  office,"  the  affirmation  contains  the 
negative  that  no  one  except  a  voter  can  hold 
office.  It  follows  that,  as  a  woman  is  not  a 
voter,  she  is  not  eligible  to  office. 

[3]  3.  Is  the  position  of  notary  public  an 
office? 


What  is  the  deflnitioo  ot  'Notary  pnbllc" 
as  given  by  the  lexicographers?  Blade's  Lav 
Dictionary:  "A  public  officer  whose  fuoc- 
tlons  are,"  etc.  Bouvier's  Law  Die:  "An  of- 
ficer appointed  by,"  etc.  The  Century:  "A 
public  officer  authorized,"  eta  Webster:  "A 
public  officer  who,"  etc. 

What  do  the  text-wrltera  on  the  law  say? 
Mechem  on  Public  Off.  {  47:  "A  notary  pub- 
lic is  a  public  officer."  21  A.  &  E.  Ency. 
Law,  555:  "The  office  of  a  notary  public  is 
a  public  office."  29  Cyc.  1068:  "The  office 
of  a  notary  public  has  long  been  known  both 
to  the  civil  and  to  the  common  law.  It  ex- 
ists and  is  recognized  throughout  tbe  com- 
mercial world,  and  has  been  said  to  be 
'known  to  the  law  of  nations.'  It  is  a  pub- 
lic office ;  being  in  most  of  tbe  states  a  state 
office,  although  in  few  states  it  lias  been  re- 
garded as  a  county  office,  and  its  functions, 
once  simple,  have  now  a  wider  scope." 

That  the  position  was  recognized  as  an  of- 
fice at  common  law  is  shown  by  tbe  follow- 
ing taken  from  5  Comyn's  Dig.  140,  when 
speaking  of  protests  of  bills  of  exchange: 
"The  protest  must  be  made  by  a  public  no- 
tary upon  all  foreign  bills  of  exchange  be- 
cause be  is  a  public  officer  to  whom  credit 
is  given" — and  by  the  opinion  of  Bnller,  J., 
in  Lefty  v.  Mills,  4  T.  R.  175  (1791)  that: 
"The  demand  of  a  foreign  bill  muHt  be  made 
by  a  notary  public,  to,  whom  credit  is  given 
because  be  is  a  public  officer."  (Italics 
ours.) 

Wliat  is  the  opinion  of  the  Judges?  In 
each  of  the  following  cases  it  Is  held  that  a 
notary  public  is  a  public  officer:  Emmerling 
V.  Graham,  14  La.  Ann.  389 ;  State  v.  David- 
son, 02  Tenn.  531,  22  S.  W.  203,  30  L.  R.  A. 
311;  Loan  Co.  v.  Tnrreil,  19  Ind.  App.  469, 
49  N.  E.  852,  65  Am.  St  Rep.  419;  Opinion 
of  Justices,  150  Mass.  586,  23  N.  B.  650,  6 
L.  R.  A.  842;  State  v.  Hodges,  107  Ark.  272, 
154  S.  W.  506;  Pierce  v.  Indseth,  106  V.  S. 
546,  1  Sup.  Ct  418,  27  L.  Ed.  254;  Ohio 
Nat  Bk.  V.  Hopkins,  8  App.  D.  C.  146;  Klrk- 
sey  V.  Botes,  7  Port  (Ala.)  529,  31  Am.  Dec. 
722;  State  v.  Adams,  68  Ohio  St  612,  51 
N.  E.  135,  11  L.  R.  A.  727,  65  Am.  St  Bep. 
792 ;  Governor  v.  Gordan,  15  Ala.  72 ;  Son- 
field  V.  Thompson,  42  Ark.  46;  Smith  v. 
Meador,  74  Ga.  416,  58  Am.  Rep.  438; 
Browne  V.  Bank,  6  Serg.  &  R.  (Pa.)  484,  9 
Am.  Dec.  463;  Keeny  v.  Leas,  14  Iowa,  464; 
Britton  V.  Niccolls,  104  V.  S.  766,  26  I*  Ed. 
917 ;  People  v.  Rathbone,  145  N.  T.  434,  40 
N.  E.  395,  28  L.  R.  A.  384;  Bettman  v.  War- 
wick, 108  Fed.  47,  47  C.  C.  A.  185 ;  Ashcraft 
V.  Chapman,  38  Conn.  232;  Opinion  of  Jus- 
tices, 73  N.  H.  621,  62  Atl.  969,  5  L.  R.  A. 
(N.  S.)  415,  6  Ann.  Cas.  283;  State  r. 
Clarke,  21  Nev.  335,  31  Pac  545,  18  L.  B.  A. 
313,  37  Am.  St.  Itep.  517;  Gharst  v.  Transit 
Co.,  115  Mo.  409,  91  S.  W.  453;  CarroU  v. 
State,  58  Ala.  39C.  We  quote  from  only  a. 
few  of  these  citations,  but  all  are  to  the  same 
effect 
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In  the  case  from  Connectlcat  Chief  Jns- 
tice  Butler  says: 

"Notaries  were  originally  mere  commercial 
scriveners.  Becoming  important  to  the  commer- 
cial world,  their  appointment  was  provided  for 
and  their  duties  regulated  by  public  law,  and 
they  became  sworn  public  officers." 

In  the  case  from  New  York : 

"The  very  designation  of  "notary  pnblic'  indi- 
cates a  relation  *  •  •  the  office  sustains  to 
the  body  politic.  It  is  impossible  to  regard  him 
as  other  than  a  pnblic  officer." 

In  the  case  from  Indiana: 

"A  notary  public  is  a  public  officer.  The  office 
originated  in  the  early  Roman  jurisprudence, 
and  was  known  in  England  before  the  Con- 
quest," 

In  the  case  from  District  of  Columbia : 
"It  is  a  well-known  attribute  of  a  notary  pub- 
lic that  he  is  a  public  officer,  recognized  as  such 
by  the  common  law    *    *    *,    and  the  law  of 
nations." 

In  the  case  from  106  U.  S.  546,  1  Sup.  Ct 
418,  27  L.  Ed.  254: 

"The  court  will  take  Judidal  notice  of  the 
seals  of  notaries  public,  for  they  are  officers 
recognized  by  the  commercial  law  of  the  world." 

The  ezecutive,  leglslatlTe,  and  judicial  con- 
struction in  this  state  also  favors  the  view 
that  the  position  of  notary  pnblic  is  a  public 
office. 

The  executive  because  until  the  last  Gen- 
eral Assembly  met  no  woman  had  been  ap- 
pointed by  the  Governor  a  notary  public, 
except  in  one  Instance,  and  then  by  mistake, 
as  only  the  Initials  of  the  person  applying  for 
appointment  were  given,  and  when  the  mis- 
lake  was  discovered  Oie  commission  was 
withdrawn. 

The  legislative  because  for  more  than  100 
years  the  position  has  been  spoken  of  in  the 
statutes  as  an  office.  The  earliest  reference 
to  the  position  we  have  been  able  to  find  is 
In  the  Acts  of  1777,  vol.  1,  Laws  of  N.  C, 
&  8,  i  15,  which  provides  that: 

"The  Governor,  for  the  time  being,  shall 
•  •  •  appoint  one  or  more  persons  *  •  • 
to  act  as  notary  or  notaries,  •  *  *  \rho  shall 
take  the  oath  appointed  to  be  taken  for  the 
qualification  of  fublio  officeri,  and  also  an  oath 
of  office." 

In  the  Revised  Statutes  of  1836-37,  c.  78, 
I  1,  it  Is  provided  that: 

"The  Governor  may,  from  time  to  time,  at 
his  discretion,  appoint  one  or  more  fit  persons 
in  every  county,  to  act  as  notaries;  who,  on 
exhibiting  their  commission  to  the  county  court 
of  the  county  in  which  they  shall  act,  sliall 
be  duly  qualified,  by  taking  before  said  court  an 
oath  of  office,  and  the  oaths  prescribed  for  of- 
ftoert.'' 

This  section  was  re-enacted  in  the  Revis- 
ed Code  of  1854,  c.  75,  §  1,  and  In  the  Revis- 
al  of  1005,  S  2347,  except  in  the  latter  act  it 
is  added: 

"Who  shall  hold  their  oifice  for  two  years  from 
and  after  the  date  of  their  appointment"  (Ital- 
ics ours.) 

By  the  Judicial  because  In  Long  v.  Crews, 
US  N.  C.  ?56.  18  S.  E.  499,  It  was  held  that 
tbe  piobate  of  a  deed  In  trust  before  a  notary 
public  who  was  a  preferred  creditor  was  in- 
valid, ap<«  the  principle  of  the  common  law 


that  no  one  can  sit  in  judgment  upon  his 
own  cause,  and  the  present  Chief  Justice, 
writing  the  opinion,  says  for  the  court:  "The 
attempted  acknowledgiuent  of  the  deed  in 
trust  before  a  notary  public  who  was  a  pre- 
ferred creditor  therein,  kg*  before  an  offlcer 
disqualified  to  act  and  hence  a  nullity."  And 
the  same  learned  Judge  says  in  Smith  v.  Lum- 
ber Co.,  144  N.  C.  49,  56  S.  E.  555:  "That 
the  offlcer,  here  a  notary  public."  And  in 
his  concurring  opinion  in  Nicholson  v.  Lum- 
ber Co.,  160  N.  C.  3V,  75  8.  E.  730,  Ann.  Cas. 
1914C,  202:  "It  cannot  be  doubted  that  a 
notary  pubUo  is  a  public  office."  (Italics 
oura) 

The  only  expression  we  have  found  in  our 
reports  apparently  in  conflict  with  these  au- 
thorities is  in  Worthy  v.  Barrett,  63  N.  C. 
199,  in  which  an  opinion  of  the  Attorney 
General  of  the  United  States  of  1867  is  quot- 
ed which  classifies  notaries  public  among 
those  positions  that  are  not  offices.  The 
case  of  Worthy  v.  Barrett  was  this;  Worthy 
was  elected  sheriff  of  Moore  county  in  1868, 
and  the  commissioners  of  the  county  refused 
to  induct  him  into  office,  because  he  bad  been 
sheriff  of  the  county  before  and  during  the 
War,  and  the  question  presented  to  the  Su- 
preme Court  was  whether  he  was  an  officer 
within  the,  meaning  of  "the  reconstruction 
acts,  and  therefore  disqualified  until  his  dis- 
abilities had  been  removed.  The  court  held 
that  he  was  an  officer,  because  he  was  re- 
quired to  take  an  oath  to  support  the  Con- 
stitution, saying,  "The  oath  to  support  the 
Constitution  is  the  test,"  and  quoted  the 
opinion  of  the  Attorney  General  In  support 
of  this  position,  because  he  said  in  his  opin- 
ion, in  speaking  of  county  offices,  "I  have 
arrived  at  the  conclusion  that  they  are  sub- 
ject to  disqualification  If  they  were  required 
to  take  as  part  of  their  official  onth  the  oath 
to  support  the  Constitution  of  the  United 
States."  We  do  not  concur  in  the  view  that 
the  oath  to  support  the  Constitution  Is  the 
test,  but,  if  this  should  be  adopted,  and  the 
point  decided  in  this  case  of  Worthy  v.  Bar- 
rett approved,  it  would  be  decisive  against 
the  defendant,  because  notaries  public  both 
before  and  since  the  act  of  1915  now  under 
consideration  have  been  and  are  required  to 
take  an  oath  to  support  the  Constitution.  The 
opinion  quoted  in  the  case  by  the  Attorney 
General  of  the  United  States  that  notaries 
are  not  public  officers  is  also  in  direct  conflict 
with  the  opinion  of  the  Supreme  Court  of 
the  United  States  in  Pierce  v.  Indseth,  106 
U.  S.  546, 1  Sup.  Ct  418,  27  L.  Ed.  254,  there- 
after decided,  that  notaries  "are  officers  rec- 
ognized by  the  commercial  law  of  the  world." 

The  case  of  Lawrence  v.  Hodges,  92  N.  C. 
672,  53  Am.  Rep.  436,  has,  In  our  Judgment, 
no  bearing  upon  the  question  Involved  in  this 
appeal.  It  was  held  in  that  case  that  It  was 
competent  for  the  Legislature  to  authorize 
clerks  of  the  superior  court  to  act  as  notaries 
piubllc,  and  this  is  no  more  than  an  applica- 
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tlon  of  the  principle  stated  by  Associate  Jus- 
tice Brown  in  McCuUers  v.  Commissioners, 
158  N.  C.  80,  73  S.  E.  816,  Ann.  Cas.  1913D, 
507,  of  simply  annexing  additional  powers 
and  duties  to  an  oflBce  already  existing.  He 
says,  among  other  things: 

"This  lesislation  is  not  novel  in  North  Caro- 
lina. *  *  *  In  1001  the  Legislature  passed 
a  similar  act.  •  •  •  We  also  have  the  famil- 
iar case  of  the  Governor,  who  is  made  by  law 
a  trustee  of  the  University  of  the  state  and 
chairman  of  the  board,  and  is  required  to  per- 
form these  duties,  and  alsO  act  as  chairman  of 
the  executive  conunittee  of  the  trustees.  •  •  • 
In  West  Virginia  the  law  requires  the  Governor, 
auditor,  treasurer,  superintendent  of  schools, 
and  Attorney  General  to  serve  on  the  board  of 
public  works,  and  prescribes  the  duties  of  said 
board.  The  Court  of  Appeals  in.  an  elaborate 
opinion  held  the  act  valid,  saying,  in  substance, 
it  simply  prescribes  additional  powers  •  •  • 
to  be  performed  by  officers  already  elected  by 
the  people,  and  that  it  does  not  amount  to  an 
appointment  to  an  office  created  by  law,  but 
that  it  only  amounts  to  requiring  the  officers  of 
the  executive  department,  by  virtue  of  their 
respective  offices  to  which  they  have  been  elect- 
ed by  the  people,  to  act  as  members  of  the  board 
of  public  works;  that  it,  in  substance,  simply 
annexes  additional  powers  and  duties  to  their 
respective  offices.  •  •  •  We  could  multiply 
authorities  in  support  of  these  views." 

We  have  no  means  of  knowing  the  opinion 
of  the  Attorney  General  of  the  state  except 
from  his  public  conduct  and  public  utteranc- 
es. He  is  a  plaintiff  in  the  action,  and  filed 
a  complaint  alleging  that  the  defendant  was 
unlawfully  using  the  powers  and  duties  of 
the  position  of  notary  public,  and,  when  there 
was  an  adverse  Judgment  against  him  in  the 
superior  court,  appealed  to  this  court,  and, 
upon  the  argument,  strenuously  insisted  that 
the  act  of  the  General  Assembly  passed  in 
1915  was  invalid  if  the  position  of  notary 
public  was  a  public  office  prior  to  its  enact- 
ment, and  that  the  only  debatable  question 
was  whether  it  was  a  public  office,  and  he 
cited  i)erhaps  20  authorities  holding  the  posi- 
tion to  be  a  public  office.  The  Governor  has 
declined  to  make  more  than  one  appointment 
until  the  courts  have  determined  the  validity 
of  the  act 

We  have,  then,  the  opinion  of  a  General 
Assembly  which  refused  to  pass  the  act  until 
the  Governor  had  agreed  that  he  would  make 
only  one  appointment  before  its  constitution- 
ality was  determined,  the  opinion  of  the  Gov- 
ernor, who  has  made  only  one  appointment, 
and  then  for  the  purpose  Cff  presenting  the 
question  to  the  courts,  and  the  opinion  of  the 
Attorney  General,  if  be  has  given  one,  who 
is  a  plaintiff  in  the  action,  and  is  seeking  to 
oust  the  defendant  from  office.  Is  it  not 
clear  that  these  officials  have  not  expressed 
any  opinion,  and  that  they  have  simply  act- 
ed so  that  the  question  might  be  considered, 
and  have  placed  the  responsibility  of  final 
decision  upon  the  courts?  It  is  but  fair  and 
Just  to  the  Attorney  General  to  say  that  he 
has  acted  in  this  matter  as  he  has  in  all  oth- 
ers coming  before  our  court.  He  Is  always 
candid,  and  presents  his  contentions  with 
learning  and  ability,  but  be  feels  that  it  is 


bis  duty  to  give  the  court  the  benefit  of  all 
authority  he  finds,  whether  In  support  of  his 
contention  or  not. 

It  is  also  suggested  that  women  are  admit- 
ted to  practice  law  in  this  state,  and  that 
lawyers  are  officers,  and  are  required  to  take 
oaths  to  support  the  Constitution,  and,  in  ad- 
dition, an  oath  of  office,  but,  as  is  said  In  4 
Cyc.  898: 

"An  attorney  does  not  hold  an  office  in  the 
constitutional  or  statutory  sense  of  that  term, 
but  is  an  officer  of  the  court,  exercising  a  privi- 
lege or  franchise." 

If,  however,  we  discard  the  definition  of  the 
term  and  the  opinion  of  the  law  writers  and 
of  the  Judges  and  the  construction  placed  up- 
on it  by  the  different  departments  of  state, 
and  apply  the  test  of  the  functions  to  be  per- 
formed by  the  incumbent  of  the  position,  we 
reach  the  same  conclusion. 

In  Mechera  on  Public  Officers,  $  1,  it  is  said 
that  an  "office"  is  "a  public  position  to  which 
a  ijortlon  of  the  sovereignty  of  the  countr>', 
either  legislative,  executive,  or  judicial,  at- 
taches for  the  time  being,  and  which  is  ex- 
ercised for  the  benefit  of  the  public,"  and 
this  definition  was  adopted  and  approved  in 
a  unanimous  opinion  of  this  court  in  State 
ex  rel.  Wooten  v.  Smith,  145  N.  C.  476,  59 
S.  El.  649,  and  again  at  this  term  in  the  case 
of  Groves  v.  Barden,  and  in  the  latter  case 
it  was  also  said  that  the  i>erformance  of  an 
executive,  legislative,  or  judicial  act  is  the 
test  of  a  public  office. 

The  extent  to  which  the  power  may  be  ex- 
ercised is  not  material.  It  is  the  fact  that 
the  power  exists  which  is  determinative.  It 
was  held  in  Midgett  v.  Gray,  159  N.  C.  443, 
74  S.  £].  1050,  by  the  unanimous  opinion  of 
the  court,  that  the  position  of  school  commit- 
teeman is  a  public  office,  and,  although  the 
scope  of  the  duties  are  confined,  the  position 
was  regarded  of  such  importance  that  its  ac- 
ceptance vacated  the  office  of  deiic  of  the 
superior  court  under  the  constitutional  pro- 
vision forbidding  the  holding  of  two  offices. 
One  of  the  duties  which  a  notary  public  iha}' 
perform  is  taking  the  probate  of  deeds,  and 
this  is  a  Judicial  act 

In  Paul  V.  Carpenter,  70  N.  0.  508,  Eod- 
man,  J.,  speaking  for  the  court  says:  "To 
take  the  acknowledgment  and  privy  examina- 
tion of  a  feme  covert  to  a  deed  conveying 
ber  land  is  a  Judicial  act"  And  in  White  v. 
Connelly,  105  N.  C.  68,  11  S.  E.  177,  Associ- 
ate Justice  Clark  says:  "Admitting  to  pro- 
bate is  a  judicial  act."  And  this  is  approv- 
ed in  Piland  v.  Taylor,  113  N.  a  1,  18  S.  E. 
70,  and  in  Long  v.  Crews,  113  N.  C.  256.  IS 
S.  E.  499.  "The  officer  who  takes  an  ac- 
knowledgment [of  the  execution  of  a  deed] 
acts  in  a  judicial  character  in  determining 
whether  the  person  representing  himself  to 
be,  or  represented  by  some  one  else  to  be,  the 
grantor  named  In  the  conveyance,  actually  is 
the  grantor.  He  determines  further  wheth- 
er the  person  thus  adjudged  to  be  the  gran- 
tor does  actually  and  truly  acknowledge  be- 
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fore  hlzn  that  he  executed  the  instrument." 
Wjisson  V.  Connor,  54  Miss.  352.  "It  Is  well 
settled  that  the  certificate  of  a  Judge  or  a 
Justice  of  the  peace  of  the  acknowledgnient 
of  a  deed  or  mortgage  is  a  Judicial  act. 
•  •  •  Conceding  such  to  be  the  effect  of 
a  certificate  of  a  Judge  or  Justice,  yet  it  was 
contended  on  the  argument  that  like  effect 
should  not  be  given  to  the  certiflpate  of  a 
notary.  Why  not?  He  is  a  public  officer 
commissioned  by  the  Oovernor.  He  is  acting 
under  oath,  like  other  officials  in  the  per- 
formance of  Judicial  duties.  •  •  •  what- 
ever officer  is  authorized  to  take  the  ac- 
knowledgment to  him  is  given  a  Judicial  du- 
ty." Com.  V.  Haines,  97  Pa.  228,  39  Am. 
Rep.  805. 

The  uefendant  contends,  however,  that  if 
it  is  conceded  that  the  probate  of  a  deed  is 
a  Judicial  act,  the  Judicial  function  is  per- 
formed by  the  derk,  and  not  by  the  notary 
public,  that  the  notary  takes  and  certifies 
the  evidence,  and  the  clerk  upon  this  certifi- 
cate adjudicates  the  probate.  The  authori- 
ties are,  in  our  opinion,  against  this  position. 
In  section  989  of  the  Revisal  it  is  provided 
that: 

"The  execution  of  all  deeds  of  conveyance, 
etc.,  may  be  proven  or  acknowledged  before  any 
one  of  the  following  officials  of  this  state:  The 
several  justices  of  the  Supreme  Court,  the  sev- 
eral judges  of  the  superior  court,  commissioners 
of  affidavits  appointed  by  the  Governor  of  this 
state,  the  clerk  of  the  Supreme  Court,  the  sev- 
eral clerks  of  tbe  superior  court,  the  deputy 
clerks  of  the  superior  courts,  tbe  several  clerks 
of  the  criminal  courts,  notaries  public  and  the 
several  justices  of  the  peace." 

In  this  section  notaries  are  not  only  classi- 
fied among  the  ofildals  of  tbe  state,  but 
among  its  Judicial  oflJcers,  and  all  acquire 
Jurisdiction  to  take  the  proofs  and  acknowl- 
edgments of  deeds  from  the  same  source  and 
in  the  same  language.  If  so,  by  what  rule 
of  construction  can  it  be  said  that  a  Judge  or 
clerk  is  exercising  a  Judicial  power  when 
taking  the  proof  or  acknowledgment  of  a 
deed,  and  that  a  notary  is  not? 

Again,  the  respective  duties  of  the  notary 
public  and  tbe  clerk  in  admitting  to  probate, 
when  both  act,  show  that  the  notary  Is  re- 
quired to  exercise  discretion  and  Judgment, 
while  the  duties  of  the  clerk  are  mechanical 
and  clerical.  The  notary  is  not  required  to 
certify  the  evidence,  but  "to  take  and  certify 
the  acknowledgment  or  proof"  (Revisal,  § 
2350),  and  this  imposes  upon  him  the  duty  of 
ascertaining  (1)  that  the  persons  who  present 
themselves  are  the  grantors  in  the  deed,  (2) 
that  they  acknowledge  the  execution  of  it, 
(3)  that  the  wife  signed  the  deed  freely  and 
voluntarily,  and  that  she  voluntarily  assents 
thereto;  while,  on  the  other  hand,  the  clerk 
is  only  required  to  examine  the  certificate 
and  adjudge  that  It  is  -correct  and  order 
registration,  which  ouij  lenders  It  necessary 
to  compare  the  certificate  of  the  notary  with 
the  form  prescribed  by  statute  for  the  pur- 
pose of  seeing  if  they  are  substantially  alike. 

This  position  is,  we  think,  fully  sustained 


by  Young  v.  Jackson,  92  N.  C.  147,  and  Dar- 
den  V.  Steamboat  Company,  107  N.  C.  446,  72 
S.  B.  46,  in  which  it  was  held  that  tbe  pro- 
bate and  registration  of  a  deed  was  valid 
without  an  adjudication  by  the  clerk  that  it 
was  in  due  form,  and  without  an  order  of 
registration;  this  requirement  of  the  stat- 
ute being  held  to  be  directory.  In  the  Jack- 
son Case  the  court  says: 

"The  important  thing  required,  with  a  view 
to  registration,  is  that  the  deed  or  other  instru- 
ment requiring  registration  shall  be  proven  be- 
fore a  tribunal  or  officer  authorized  oy  law  to 
take  and  certify  the  probate." 

And  in  the  Darden  Case: 

"We  therefore  hold  that  where  an  acknowledg- 
ment or  proof  of  tbe  execution  of  a  deed  or 
other  paper  required  or  allowed  to  be  registered 
is  lawfully  taken  by  any  officer  other  than  the 
clerk  of  the  superior  court  of  the  county  where 
the  land  lies,  it  is  not  essential  to  the  validity 
of  its  registration  that  the  latter  should  add  an 
adjudication  or  order  of  registration  to  the  cer- 
tificate and  flat  of  the  officer  taking  the  pro- 
bate." 

It  la  true  that  in  both  of  these  cases  the 
pi-obate  was  taken  before  a  clerk  of  the  su- 
perior court,  but  in  a  county  other  than  that 
in  which  the  land  was  situate,  and  the  au- 
thority of  such  ofDcer  in  regard  to  probate  is 
derived  from  the  same  source  as  is  the  au- 
thority of  a  notary,  and  is  no  greater,  and  the 
cases  make  no  distinction  between  the  posi- 
tions in  this  respect;  the  language  in  one 
of  the  cases  being  "before  a  tribunal  or  of- 
ficer," and  in  the  other,  "before  any  oflicer." 
These  cases  were  decided  before  the  enactment 
of  section  999  of  the  Revisal,  but  that  does 
not  affect  them  as  authority  for  the  position 
that  taking  proof  is  Judicial.  If,  therefore, 
admitting  to  probate  is  a  Judicial  function, 
and  the  duties  Imposed  upon  the  clerk  are 
directory,  and  not  mandatory,  it  would  seem 
that  the  performance  of  the  Judicial  act  Is 
with  the  notary. 

There  is  no  conflict  between  these  decisions 
and  the  case  of  Evans  v.  Etheridge,  99  N.  C. 
47,  5  S.  E.  386,  because  in  the  latter  case  the 
court  was  dealing  with  the  certificate  of  a 
commissioner  of  aflidavits  of  another  state 
under  a  statute  which  required  the  clerk, 
when  acting  upon  the  certificate  of  a  com- 
missioner, to  "adjudge  such  deed  or  other 
instrument  to  be  duly  acknowledged  or  prov- 
ed in  such  manner  a«  if  made  or  taken  before 
him." 

Another  Important  function  of  a  notary 
public  is  the  power  to  protest  commercial  pa- 
per, and  here  his  act,  attested  by  his  notarial 
seal,  is  recognized  at  home  and  abroad,  be- 
cause he  is  a  public  officer,  and  the  maxim, 
"Onmia  prsesumuntur  esse  rite  acta,"  which 
is  applied  to  the  acts  of  officers,  and  not  to 
those  of  the  private  individual,  prevails. 

"The  protest  must  be  made  by  a  notary  public 
upon  all  foreign  bills  of  exchange,  because  be 
is  a  public  officer  to  whom  credit  is  given."  6 
Comyn's  Dig.  140. 

"The  demand  of  a  foreign  bill  must  be  made 
by  a  notary  public,^  to  whom  credit  la  given,  be- 
cause he  is  a  public  officer."  Lefty  t.  Mills,  4 
T.  R.  175. 
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"The  notary  is  a  public  officer  commiasioned 
by  the  state,  and  ipossessing  an  official  seal,  and 
full  faith  and  credit  are  given  to  his  official  acts, 
in  foreign  counties  as  well  as  bis  own."  2  Dan. 
Neg.  Ins.  t  934. 

"Notaries  are  public  officers  of  the  whole  com- 
mercial world."  Sonfield  t.  Thompson,  42  Ark. 
46,  48  Am.  Rep.  51. 

"As  public  omcers,  notaries  are  entitled  to  the 

g resumption  of  law  in  their  favor  that  they 
ave  performed  their  duty,  unless  the  contrary 
appears.  •  •  •  Every  intendment  is  to  be 
in  favor  of  the  fair  performance  of  his  duty  by 
the  notary."  McAndrew  v.  Radway,  34  N.  X. 
614. 

Again,  we  said  in  Groves  t.  Barden  tliat, 
while  the  final  test  of  an  office  was  the 
performance  of  a  Judicial,  executive,  or  legis- 
lative act,  there  were  the  following  evidences 
as  to  the  character  of  the  position : 

"That  an  oath  to  support  the  Ck>n8titution  is 
required,  or  that  a  bond  for  the  faithful  i>er- 
formance  of  dnties  must  be  ezecnted,  or  that 
the  duties  are  prescribed  by  law,  and  not  regu- 
lated by  contract,  or  that  the  incumbent  dis- 
charges independent  duties,  and  is  not  acting 
under  the  direction  of  others,  or  that  the  duties 
are  permanent  in  their  nature,  and  not  occa- 
sional and  intermittent,  and  that  the  term  is 
fixed  and  continuing,  and  not  temporary,  or 
that  the  position  is  named  an  office  or  an  em- 
ployment in  the  statute  creating  it" 

It  will  be  found  apon  comparison  that  all 
these  evidences  were  present  as  to  the  posi- 
tion of  notary,  public  prior  to  the  passage  of 
the  act  now  before  ns,  except  the  giving  of  a 
bond.  He  is  required  to  take  an  oath  to 
support  the  Constitution ;  his  duties  are  pre- 
scribed by  law,  and  not  regulated  by  con- 
tract; he  performs  independent  duties,  and 
does  not  act  under  the  direction  of  others; 
his  dnties  are  continuing  and  permanent;  the 
term  is  fixed,  and  until  the  last  General  As- 
sembly met  the  position  had  been  called  an 
office  in  all  legislative  acts  since  1777.  It 
is  also  evident  that  in  the  opinion  of  the  Gen- 
eral Assembly  of  1015  it  was  an  office.  It 
not,  why  pass  the  act  at  all?  The  Governor 
has  power  under  the  general  law  to  appoint 
notaries,  and,  tf  not  an  ofDce,  be  could  have 
appointed  women  to  the  position  before  the 
act  was  passed,  and  if  this  was  the  opinion 
of  the  General  Assembly,  that  it  was  not  an 
office,  the  act  is  no  more  than  a  suggestion 
or  advice  to  the  Governor.  It  was  because 
the  position  was  known  and  recognized  as  an 
office  that  the  words  were  added  to  the  act, 
"and  this  position  shall  be  deemed  a  place 
of  trust  and  profit  and  not  an  office,"  meaning 
It  is  an  office  now,  but  "shall  be"  hereafter  a 
place  of  trust  and  profit.  It  is  also  signifi- 
cant that  the  General  Assembly,  in  passing 
the  act  of  1915,  did  not  undertake  to  amend 
chapter  55  of  the  Revlsal,  entitled  "Notaries," 
and  it  leaves  that  chapter  unimpaired,  nnless 
repealed  by  implication.  That  chapter  pro- 
vides: 

"The  Governor  may  •  •  •  appoint  one  or 
more  fit  persons  in  every  county,  to  act  as  no- 
taries, •  •  •  who  shall  hold  their  office  for 
two  years  •  •  •  and  shall  be  duly  qualified, 
by  taking  before  said  clerk  an  oath  of  office, 
and  the  oaths  prescribed  for  officers."  Section 
2347.  "The  Governor  shall  issue  to  each  a 
commission."     Section  2348.     "Notaries  public 


•  •  •  shall  have  power  to  take  and  certify 
the  acknowledgment  or  proof  of  *  *  *  deeds, 
etc. ;  to  take  depositions  and  to  administer  oaths 
and  affirmations  in  matters  incident  to  or  be- 
longing to  the  duties  of  their  office,  and  to  take 
affidavits  to  be  used  before  a  court,  judge  or 
other  officer,  within  the  state,  and  shall  have 
full  power  to  take  the  privy  examination  of 
femes  covert"  Section  2350.  "Notaries  public 
shall  have  full  power  and  authority  to  perform 
the  functions  of  their  office  in  any  and  all  coun- 
ties of  the  state,  and  full  faith  and  credit  shall 
be  given  to  any  of  their  official  acts."  Section 
2351.  They  are  required  to  state  after  their 
official  signntore  the  date  of  the  expiration  of 
their  commissions,  but  the  failure  to  do  so  shall 
not  thereby  invalidate  "their  official  acts."  Sec- 
tion 2351a.  "Official  acts  by  noUries  •  •  • 
shall  be  attested  by  their  notarial  seals."  Sec- 
tion 2352. 

It  seems,  therefore,  to  be  established  by 
every  test  that  can  be  applied  that  here- 
tofore the  position  of  notary  public  has  becu 
a  public  office. 

[4]  4.  If  an  office,  can  the  General  Assem- 
bly, by  calling  it  a  "place  of  trust  and  prof- 
it," without  changing  the  functions,  affect  its 
character? 

The  contention  of  the  defendant  Is  that,  as 
the  position  of  notary  public  is  not  named 
in  the  Constitution,  and  is  created  by  statute, 
the  qualifications  for  holding  office  named  in 
the  Constitution  do  not  apply  to  it,  and  that 
the  General  Assembly  may  determine  who 
can  hold  the  position;  in  other  words,  that, 
as  the  position  Is  created  by  the  Legislature, 
the  constitutional  provision  as  to  holding 
office  does  not  apply  to  it  We  cannot  ap- 
prove this  position  without  following  it  to  its 
logical  conclusion,  and  to  do  so  it  must  be 
applied  to  all  offices  not  named  in  the  Cdn- 
stitution  and  created  by  legislative  act,  and, 
as  to  them,  we  must  hold  that  the  Le^slature 
may  call  them  "places  of  trust  and  profit," 
and  say  who  may  hold  them,  without  regard 
to  the  Constitution.  There  is  no  such  classi- 
fication of  offices  as  large  and  small,  and  we 
cannot  yield  to  the  suggestion  that  the  posi- 
tion of  notary  public.  If  an  ofiice,  is  not 
of  great  importance,  and  that  therefore  we 
may  hold  that  the  constitutional  qualitica- 
tions  for  office  do  not  apply  to  that  position 
and  stop,  because  when  this  case  is  decided  it 
becomes  a  precedent,  and  as  said  by  Disraeli: 
"A  precedent  embalms  a  principle."  If  the 
principle  is  not  safe  and  sound,  we  may  well 
adopt  the  words  of  Portia,  who  replied,  when 
urged  to  do  a  little  wrong  that  great  good 
might  come  of  it: 

"'Twill  be  recorded  for  a  precedent; 

And  many  an  error,  by  the  same  example, 

Will  rush  into  the  state ;   it  cannot  be.^' 

Let  us  then  see  to  what  conclusions  the 
principle  naturally  and  inevitably  leads,  and 
first  as  to  the  offices  to  which  it  must  be  ap- 
plied. 

We  find  among  the  offices  created  by  leg- 
islative act  now  In  existence,  and  not  men- 
tioned in  the  Constitution,  three  corporation 
commissioners,  a  commissioner  of  agriculture, 
an  insurance  commissioner,  a  commissioner 
of  labor,  the  directors  and  8Ui)erintenaent  of 
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the  state's  prlaon,  the  state  Ubrarlao,  the 
marshal  of  the  Supreme  Court,  the  keeper  of 
the  Capitol,  the  members  of  the  historical 
commission,  the  Assistant  Attorney  -General, 
maj'ors,  aldermen,  police  Justices  and  con- 
stables, and,  if  the  position  of  the  defendant 
is  sustained,  the  General  Assembly  may  call 
all  of  these  "places  of  trust  and  profit,"  and 
may  say  that  a  woman  can  bold  them.  This 
\rould  produce  an  anomalous  condition,  as 
a  woman  could  hold  the  position  of  commis- 
sioner of  agriculture,  because  created  by  the 
General  Assembly,  and  could  not  be  super- 
intendent of  pubUc  instruction,  because  nam- 
ed in  the  Constitution;  she  could  be  a  cor- 
poration commissioner,  and  not  a  coroner; 
she  could  be  insurance  commissioner,  and  not 
a  county  surveyor.  This,  however,  would 
not  be  the  end,  because,  if  the  principle  is 
once  admitted  that  the  provisions  in  the 
Constitution  as  to  qualifications  for  office 
do  not  apply  to  offices  created  by  the  Gen- 
eral Assembly,  it  follows  logically  that  the 
qoalifications  tor  voters  in  the  Constitution 
do  not  apply  to  such  offices,  and  the  General 
Assembly  would  not  only  have  the  power  to 
say  that  women  could  vvte  for  all  of  these 
positions,  but  it  could  also  strike  down  the 
educational  and  other  qualifications  of  vot- 
ers as  to  these  offices,  because  the  contention 
la  as  to  offices  created  by  the  Legislature 
that  they  are  under  the  control  of  the  Leg- 
islature, and  not  under  or  bound  by  the  lim- 
itations in  the  Constitution.  Ibis  would  be 
in  direct  conflict  with  the  decision  in  Van 
Bokkelen  v.  Canaday,  78  N.  C.  198,  21  Am. 
Rep.  465,  In  which  the  court  bad  under  con- 
sideration article  6,  |  1,  of  the  Constitution 
of  1868,  of  which  article  6,  f  1,  of  the  pres- 
ent Constitution  is  an  exact  copy,  and  it  was 
there  held  that  the  qualifications  of  electors 
prescribed  by  the  Constitution  applied  to  all 
elections,  the  court  saying: 

"The  Constitution  provides  that  every  male 
person  21  years  old,  resident  in  the  state  12 
months,  and  in  the  county  30  days,  shall  be  an 
elector.  Article  6,  {  1.  An  elector  for  what? 
I'be  Constitution  does  not  say  for  what.  Does 
it  mean  elector  for  President,  or  for  members 
of  Congress,  or  for  Governor,  or  for  judges, 
or  for  members  of  the  General  Assembly,  or  for 
county  officers,  or  for  township  or  town  offi- 
cers, or  for  what  else?  There  it  stands  by  it- 
self, without  explanation,  that  every  such  per- 
son shall  be  an  elector— a  voter.  It  evidently 
means  to  designate  those  persons  as  a  class,  to 
vote  generally  whenever  the  polls  are  opened 
and  elections  held  for  anything  connected  with 
the  general  government,  or  the  state  or  local 
governments.' 

Again,  tbis  construction  would  place  it  in 
the  power  of  the  General  Assembly  to  nulli- 
fy article  14,  %  7,  of  the  Constitution,  forbid- 
ding the  holding  by  one  person  of  two  offic- 
es, because  the  Legislature  could  simply  say 
that  a  particular  position  was  not  an  office, 
but  an  employment,  and  thereby  enable  one 
to  hold  two  positions  now  known  as  offices. 
We  cannot  think  that  the  framers  of  the 
Constitution  Intended  such  a  result. 

Tbe  Revolution  of  1776  was  largely  a  pro- 


test against  the  exercise  of  arbitrary  power, 
and  one  of  the  principal  reasons  for  adopt- 
ing a  written  Constitution  was  that  limita- 
tions should  be  placed  upon  the  exercise  of 
power,  and  it  is  said  In  our  Constitution  (ar- 
ticle 1,  i  37)  that  "all  power  not  herein  dele- 
gated remain  with  the  people."  The  Consti- 
tution Lb  intended  to  be  permanent,  and  was 
adopted  not  only  to  meet  conditions  then  ex- 
isting, but  for  the  future,  and  it  was  the 
purpose  of  the  people  that  It  should  remain 
unimpaired  until  changed  by  the  people  them- 
selves. It  is  not  an  enemy  to  progress,  but, 
as  it  is  the  result  of  deliberate  consideration 
and  mature  Judgment,  first  expressed  in  con- 
vention, and  then  approved  by  the  people,  it 
is  so  framed  that  It  cannot  be  changed  in 
a  day.  The  people,  then  agreeing  upon  the 
fundamental  law  for  the  present  and  the  fu- 
ture, and  knowing  that  times  of  agitation 
and  popular  clamor  would  come,  while  re- 
serving the  power  of  amendment,  in  their 
wisdom  imposed  a  restraint  upon  themselves, 
by  making  the  powers  of  amendment  slow 
enough  to  give  time  for  reflection  before  final 
action. 

"What  Is  a  Constitution?  It  is  the  form  of 
government,  delineated  by  the  mighty  hand  of 
the  people,  in  which  certain  first  principles  of 
fundamental  laws  are  established.  The  Con- 
stitution is  certain  and  fixed;  it  contains  the 
permanent  will  of  the  people,  and  is  the  su- 
preme law  of  the  land ;  it  is  paramount  to  the 
power  of  the  Legislature,  and  can  be  revoked 
or  altered  only  by  the  authority  that  made  it. 
The  life-giving  principle  and  the  death-doing 
stroke  must  proceed  from  the  same  hand.  What 
are  Legislatures?  Creatures  of  the  Constitu- 
tion; tiiey  owe  their  existence  to  the  Consti- 
tution; they  derive  their  powers  from  the  Con- 
stitution :  It  is  their  commission,  and  there- 
fore all  their  acts  must  be  conformable  to  it, 
or  else  they  will  be  void.  The  Constitution  is 
the  work  or  will  of  the  people  themselves,  in 
their  original,  sovereign,  and  unlimited  capacibr. 
Law  is  the  work  or  will  of  the  Legislature,  In 
their  derivative  and  subordinate  capdcity.  The 
one  is  the  work  of  the  creator,  and  the  other  of 
the  creature.  The  Constitution  fixes  limits  to 
the  exercise  of  legislative  authority,  and  pre- 
scribes the  orbit  within  which  it  must  move. 
In  short,  *  *  •  the  Constitution  is  the  sun 
of  the  political  system,  around  which  all  legisla- 
tive, executive,  and  judicial  bodies  must  revolve. 

*  *  •  The  Constitution  is  the  orlgib  and 
measure  of  legislative  authority.  It  says  to 
legislators,  Thus  far  ye  shall  go,  and  no  far- 
ther. Not  a  particle  of  it  should  be  shaken ; 
not  a  pebble  of  it  should  be  removed.  Innova- 
tion is  dangerous;  one  encroachment  leads  to 
another;  precedent  gives  birth  to  precedent; 
what  has  been  done  may  be  done  again ;  thus 
radical  principles  are  generally  broken  in  upon, 
and     the    Constitution     eventually     destroyed. 

*  •  •  Omnipotence  in  legislation  is  despo- 
tism." Van  Home  v.  Dorrance,  2  Dall.  304,  1 
U  Ed.  891. 

The  functions  of  government  were  distrib- 
uted In  the  Constitution  among  three  de- 
partments, legislative.  Judicial,  and  execu- 
tive, and  all  authority  conferred  by  the  peo- 
ple is  exercised  under  one  of  these  depart- 
ments. As  new  agencies  are  required,  the 
General  Assembly  has  the  power  to  create 
them,  and,  when  no  longer  necessary,  to 
abolish  tbem;   but,  when  created,  tbey  fall 
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wltbln  one  of  the  departments,  and  exist  un- 
der the  Constitution  and  subject  to  Its  re- 
strictions. 

The  language  of  the  court  In  Worthy  v. 
Barrett,  supra,  in  reference  to  the  Constitu- 
tion of  the  United  States,  Is  applicable  to 
our  own  Constitution,  as  the  two  are  In  this 
respect  practically  Identical.    The  court  says: 

"The  government  of  the  United  States  is  di- 
vided into  three  branches — legislative,  judicial, 
and  executive.  These  three  parts  make  one 
whole.  There  Is  no  other  part  or  parcel.  It 
follows  that  there  can  be  no  office  in  the  gov- 
ernment that  is  not  in  one  of  these  departments. 
There  can  be  no  officer  unless  he  be  the  incum- 
bent of  an  office.  Therefore  there  can  be  no 
officer  except  he  be  in  some  office  in  one  of  these 
three  departments." 

If  they  are  not  under  the  Constitution,  by 
what  authority  do  they  exist?  It  cannot  be 
that  we  are  living  as  to  a  part  of  our  gov- 
ernment under  the  Constitution,  and  as  to 
another  part  outside  the  Constitution,  with- 
out restrictions  or  limitations.  It  Is,  bow- 
ever,  doubtful  it  the  General  Assembly  has 
made  any  change  in  the  law  by  stating  that 
the  position  of  notary  public  is  a  "place  of 
trust  and  profit" 

In  article  14,  |  7,  of  the  Constitution,  it  is 
provided  that  no  person  who  shall  hold  any 
office  or  "place  of  trust  or  profit,"  etc.,  shall 
hold  or  exercise  any  other  office  or  "place  of 
trust  or  profit,"  and  in  construing  this  lan- 
gruage  it  was  said  in  Doyle  v.  Raleigh,  89 
N.  C.  136,  45  Am.  Kep.  677: 

"It  is  apparent  from  the  association  that 
'places  of  trust  or  profit'  are  intended  which  ap- 
proximate to,  but  are  not,  offices,  and  yet  oc- 
cupy the  same  general  level  in  dignity  and  im- 
portance. The  manifest  intent  is  to  prevent 
double  office  holding— that  offices  and  places  .of 
public  trust  should  not  accumulate  in  a  single 
person— and  the  superadded  words  of  'places  of 
trust  or  profit'  were  put  there  to  avoid  evasions 
in  giving  too  technical  a  meaning  to  the  pre- 
ceding words." 

And  this  was  affirmed  in  State  y.  Smith, 
145  N.  C.  477,  59  8.  B.  649,  in  an  opinion  by 
Justice  Brown,  in  which  he  adds: 

"The  most  important  characteristic  which  dis- 
tinguishes an  office  from  a  public  agency  is 
that  the  conferring  of  the  office  carries  with  it 
a  delegation  to  the  individual  of  some  of  the 
sovereign  functions  of  the  government.  In  this 
respect  the  terms  'office'  and  'place  of  trust,' 
as  used  in  our  Constitution,  are  synonymous." 

Both  of  these  cases  were  approved  at  this 
term  by  the  unanimous  opinion  of  the  court 
In  Groves  v.  Barden.  It  is  therefore  at 
least  debatable,  conceding  the  power  to  exist, 
if  the  General  Assembly  made  any  change 
in  the  pdsition  by  calling  It  a  "place  of 
trust  and  profit"  Can  we  find  a  better  defi- 
nition of  an  "office"  than  that  it  is  a  "place 
of  trust  and  profit"  In  29  Cyc.  1361,  it  la 
said  tliat: 

"An  office  In  the  abstract  sense  may  be  de- 
fined as  a  duty,  charge,  or  trust,  a  place  of 
trust,  a  position  to  which  certain  duties  are  at- 
Uched." 

If,  however,  other  words  had  l>een  used, 
we  are  of  opinion  that  by  merely  giving  it  a 
name  the  General  Assembly  has  not  changed 


the  character  of  the  position.  Wood  t.  Bel- 
lamy, 120  N.  C.  212,  27  S.  B.  113. 

The  last  case  cited  (Wood  v.  Bellamy)  Is 
historical.  In  1896  there  was  a  change  of 
administration  In  the  state,  and  a.  nen- 
political  party  came  into  power.  The  Gen- 
eral Assembly  of  1897  passed  an  act  b.v 
which  it  attempted  to  give  control  to  the 
new  party  of  different  state  institutions,  and. 
among  others,  of  the  state  hospital  at 
Raleigh.  Among  other  things,  it  was  pro- 
vided in  the  act  that  the  hoard  of  directors 
having  charge  of  the  institution  should  be 
abolished  and  that  the  powers,  rights  and 
duties  heretofore  prescribed  by  law  to  said 
board  shall  hereafter  be  granted  to  and  im- 
posed upon  a  board  of  trustees,  and  It  was 
then  further  provided: 

"It  is  not  the  intention  of  the  General  As- 
sembly that  the  trustees  herein  provided  for 
shall  be  officers  within  the  meaning  of  section 
7  of  article  14  of  the  Constitution,  and  they  ai-o 
declared  to  be  special  trustees  for  the  special 
purposes  of  this  act" 

The  court  speaking  of  this  part  of  the 
act,  said: 

"These  places  have  been  held  to  be  offices, 
as  we  have  declared  in  this  opinion,  and  tlie 
Legislature,  by  simply  declaring  that  they  shall 
not  be  offices,  does  not  change  the  nature  of  the 
thing.  *  *  •  It  is  as  idle,  under  the  decisions 
of  this  court,  to  say  that  such  a  position  as 
these  defendants  liold  is  not  an  office  as  it  would 
be  to  say  that  a  horse  is  not  a  horse  because 
one  may  choose  to  call  him  some  other  animal." 

This  principle  was  also  fully  recognized 
and  approved  at  this  term  in  the  case  of 
Groves  v.  Barden,  In  which  It  was  held  that 
the  name  given  to  a  position  by  the  General 
Assembly  was  evidence  of  the  character  of 
the  position,  but  that  this  "was  not  deter- 
minative or  conclusive." 

The  case  of  Wood  v.  Bellamy  is  one  of 
the  office-holding  cases  that  was  not  over- 
ruled by  Mlal  v.  Ellington,  134  N.  C.  131. 
46  S.  E.  961,  65  L.  R.  A.  697,  as  is  shown 
by  the  concurring  opinion  of  Chief  Justice 
Clark,  who  also  concurred  In  the  opinion  in 
Wood  v.  Bellamy.    He  says  at  page  166: 

"In  Wood  V.  Bellamy  there  was  an  applica- 
tion of  Iloke  V.  Henderson  in  a  case  where  new 
incumbents  were  placed  in  offices  as  to  which 
there  had  been  no  change  of  duties,  but  a  change 
of  names  only.  This  decision  was  within  tlie 
limits  of  the  original  decision.  It  was  the  sub- 
sequent cases,  lieginning  with  Day's  due,  124 
N.  C.  362  [32  S.  E.  748],  which  carried  it  fur- 
ther, causing  it  to  be  denied,  and  its  ultimate 
and  inevitable  overthrow." 

The  inference  seems  to  be  clear  that,  in 
the  opinion  of  the  writer.  Wood  v.  Bellamy 
was  correctly  decided,  and  that  the  character 
of  a  position  Is  not  affected  when  there  Is 
"no  change  of  duties,  but  a  change  of  name 
only." 

It  is  true  there  is  language  in  the  opinion 
in  Brown  v.  Turner,  70  N.  C.  93,  which  sus- 
tains the  contention  of  the  defendant  that 
the  character  of  the  position  is  determined 
solely  by  the  fact  that  it  is  or  is  not  culled 
an  office  in  the  legislative  act  but  this  ques- 
tion was  not  before  the  court    The  point  in 
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controversy  and  dedded.  was  as  to  the  power 
of  the  General  Assembly  to  abolish  the  office 
of  public  printer,  and  to  Invest  a  joint  com- 
mittee of  the  HoQse  and  Senate  with  the  au- 
thority to  contract  for  the  pnbUc  printing. 
If,  however,  the  case  Is  regarded  as  author- 
ity, it  is  in  direct  conflict  with  the  subse- 
quent case  of  Wood  v.  Bellamy,  and  with 
State  V.  Smith,  145  N.  C.  476,  69  S.  B.  649, 
and  Groves  ▼.  Barden,  84  S.  E.  1042,  at  this 
term,  both  holding  that  the  character  of  the 
position  Is  determined  by  the  functions  to  be 
performed,  and  not  by  the  name.  It  is  also 
expressly  declared  in  the  latter  case  that  "the 
fact  that  the  lawmaking  power  may  have  de- 
clared the  position  an  office  or  employment, 
although  not  conclusive,  is  entitled  to  consid- 
eration," and  we  are  asked  to  say,  in  direct 
opposition  to  that  opinion,  that,  as  the  Gen- 
eral Assembly  has  said  that  the  position  of 
notary  public  Is  a  place  of  trust  and  profit, 
and  not  an  office,  this  declaration  Is  con- 
clusive. 

There  are  also  a  number  of  decisions  from 
the  courts  of  other  states  of  eminent  learn- 
ing and  ability  supporting  the  position  of  the 
defendant  that  the  qualifications  for  holding 
office  prescribed  by  the  Constitution  do  not 
apply  to  offices  created  by  the  Legislature, 
and  that  as  to  such  offices  the  Legislature 
may  say  who  may  fill  them,  but  there  are 
two  insuperable  objections  to  following  them. 
In  the  first  place,  these  decisions  are  based 
on  the  Constitutions  of  the  respective  states, 
and  In  no  one  of  these  Constitutions  can  be 
found  the  provision  which  is  in  the  Constitu- 
tl<«  of  our  state,  "Every  voter,  except  as  in 
this  article  disqualified,  shall  be  eligible  to 
office,"  nor  has  it  been  declared  by  the  courts 
of  those  states,  as  it  has  been  with  us,  that 
"no  one  is  eligible  to  office  unless  he  is  a 
voter."  Pace  v.  Raleigh,  140  N.  C.  70,  62 
S.  E.  277.  In  the  next  place,  the  doctrine 
that  offices  created  by  the  General  Assembly 
are  not  under  the  restrictions  and  limita- 
tions of  the  Constitution  was  repudiated  in 
State  ex  rel.  Atty.  Gen.  v.  Batemau,  162  N. 
C.  588,  77  8.  E.  768. 

The  office  of  recorder  or  police  justice  is 
not  mentioned  in  the  Constitution,  and  it 
owes  its  origin  and  existence  to  legislative 
action,  and  yet  it  was  held  In  the  Bateman 
Case  that  the  qualifications  of  the  Constitu- 
tion for  holding  office  applied  to  it,  and  that 
the  General  Assembly  did  not  have  the  power 
to  say  that  the  recorder  should  be  a  licensed 
attorney,  because  this  was  not  a  qualifica- 
tion named  in  the  Constitution,  and,  if  this 
case  stands  and  is  authority,  whatever  else 
may  be  deduced  from  it,  it  cannot  be  held 
that  offices  created  by  the  General  Assembly 
are  not  under  the  Constitution,  and  not  con- 
trolled by  its  provisions. 

We  are  therefore  of  opinion  that  the  Gen- 
eral Assembly  has  not  changed  the  character 
of  the  position  by  calling  it  a  "place  of  trust 
and  profit,"  and  that  it  exceeded  Its  power 


when  it  declared  that  a  woman  could  bold 
the  position  of  notary  public. 

[5]  6.  If  so,  has  this  court  the  power  to  say 
that  the  General  Assembly  has  exceeded  its 
authority,  and  that  the  act  passed  by  it  is 
unconstitutional? 

The  text-writers  and  the  decided  cases 
agree  that  it  is  not  only  within  the  power, 
but  that  it  is  the  duty,  of  the  courts  in  prop- 
er cases  to  declare  an  act  of  the  Legislature 
unconstitutional,  and  this  obligation  arises 
from  the  duty  imposed  upon  the  courts  to 
declare  what  the  law  is.  The  Constitution 
is  the  supreme  law.  It  is  ordained  and  es- 
tablished by  the  people,  and  all  judges  are 
sworn  to  support  it  When  the  constitution- 
ality of  an  act  of  the  General  Assembly  Is 
questioned,  the  courts  place  the  act  by  the 
side  of  the  Constitution,  with  the  purpose 
and  the  desire  to  uphold  it  if  it  can  be  rea- 
sonably done,  but  under  the  obligation,  if 
there  is  an  irreconcilable  conflict,  to  sustain 
the  will  of  the  people  as  expressed  in  the 
Constitution,  and  not  the  will  of  the  legis- 
lators, who  are  but  agents  of  the  people. 

The  principle  is  well  stated  in  6  Ruling 
Case  Law,  72,  that: 

"Since  the  Constitution  is  intended  for  the  ob- 
servance of  the  judiciary  as  well  as  the  other  de- 
partments of  government,  and  the  judges  are 
sworn  to  support  its  provisions,  the  courts  are 
not  at  liberty  to  overlook  or  disregard  its  com- 
mands, and  therefore,  when  it  is  clear  that  a 
statute  transgresses  the  authority  vested  in  the 
Legislature  by  the  Constitution,  it  is  the  duty 
of  the  courts  to  declare  the  act  unconstitutional, 
and  from  this  duty  they  cannot  shrink  without 
violating  their  oaths  of  office.  The  duty,  there- 
fore, to  declare  a  law  unconstitutional  in  a  prop- 
er case  cannot  be  declined,  and  must  be  per- 
formed in  accordance  with  the  deliberate  judg- 
ment of  the  tribunal  in  which  the  validity  of  the 
enactment  ia  directly  drawn  in  question." 

The  first  exercise  of  this  power  in  this 
state  was  in  1787,  in  Bayard  v.  Singleton,  1 
N.  C.  42,  and  one  of  the  latest  was  in  1912, 
in  Commissioners  v.  Webb,  160  N.  C.  594,  76 
S.  E.  552,  in  which  an  act  was  held  uncon- 
stitutional by  the  unanimous  opinion  of  the 
court  written  by  the  present  Chief  Justice. 

In  Sutton  V.  Phillips,  116  N.  C.  504,  21  S. 

B.  968,  in  an  opinion  written  by  Chief  Jus- 
tice Clark,  the  court  says: 

"While  the  courts  have  the  power,  and  it  is 
their  duty,  in  proper  cases,  to  declare  an  act  of 
the  Legislature  unconstitutional,  it  is  a  well-rec- 
ognized principle  that  the  courts  will  not  de- 
clare that  this  co-ordinate  branch  of  the  govern- 
ment has  exceeded  the  powers  vested  in  it  unless 
it  is  plainly  and  clearly  the  case." 

And  this  language  was  approved  and  af- 
firmed in  the  case  of  In  re  Watson,  157  N. 

C.  349,  72  S.  E.  1049. 

In  1913  an  act  of  the  General  Assembly 
was  declared  to  be  unconstitutional  in  As- 
bury  V.  Albemarle,  162  N.  C.  248,  78  S.  B. 
146,  44  L.  R.  A.  (N.  S.)  1189,  and  in  Sewerage 
Company  v.  Monroe,  162  N.  C.  276,  78  S.  B. 
151,  and  in  each  case  the  judge  of  the  supe- 
rior court  sustained  the  constitutionality  of 
the  act,  and  two  members  of  this  court  dis- 
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Eeiited,  Associate  Justice  Hoke  and  the  writ- 
er of  this  opinion. 

Between  these  cases  that  are  cited,  run- 
ning from  the  first  volume  of  our  reports  to 
the  one  hundred  and  sixtieth,  covering  a  pe- 
riod of  125  years,  there  could  be  cited  60  or 
more  cases  in  which  acts  of  the  General  As- 
sembly have  been  declared  unconstitutional, 
and  we  find  no  judicial  opinion  to  the  con- 
trary. The  legislative  and  executive  depart- 
ments have  recognized  the  existence  of  this 
power  in  the  courts  in  the  passage  and  ex- 
ecution of  the  act  now  before  us,  because  it 
is  a  part  of  the  history  of  the  act  that,  after 
its  introduction,  the  General  Assembly  hes- 
itated and  refused  to  take  final  action  uutU 
assured  by  the  head  of  the  executive  depart- 
ment that  only  one  appointment  would  be 
made  until  the  constitutionality  of  the  act 
was  passed  upon  by  the  courts. 

We  are  therefore  of  opinion  upon  the  whole 
case: 

(1)  That  a  woman  is  not  a  voter  in  this 
state. 

(2)  That,  as  she  is  not  a  voter,  she  is  not 
eligible  to  office. 

(3)  That  the  position  of  notary  public  is  a 
public  office. 

(4)  That,  being  a  public  office,  the  General 
Assembly  cannot  change  Its  character  by 
simply  making  a  change  In  the  name. 

(5)  That  the  act  of  the  General  Assembly 
declaring  that  a  woman  may  hold  the  office 
of  notary  public  is  unconstltuttonaH  and  void. 

Our  state  government  and  the  right  to 
hold  office  are  based  on  male  suffrage,  and,  If 
this  policy  is  to  be  changed,  it  must  not  be 
done  by  the  courts,  as  the  power  to  amend 
is  reserved  to  the  people  alone.  If  we  ex- 
ercise the  power,  we  violate  the  Constitution 
we  are  required  to  support  and  maintain, 
and  establish  a  precedent  which  will  furnish 
an  opportunity  to  change  the  policy  of  our 
government  in  a  way  not  contemplated  by 
the  Constitution.  We  cannot  hold  that  a 
woman  may  hold  the  office  of  notary  public, 
and  stop.  If  we  take  the  first  step,  we  must 
do  so  upon  the  principle  that  offices  created 
by  the  General  Assembly  are  not  bound  by 
the  limitations  of  the  Constitution,  and,  if 
this  principle  Is  established,  we  must  follow 
it  to  its  legitimate  and  logical  conclusion, 
and  apply  it  to  all  offices  created  by  the  Leg- 
islature. We  have  no  right  to  deal  with  the 
question  upon  ground  of  sentiment  or  per- 
sonal inclination.  Our  duty  is  performed 
when  we  declare  the  law  as  we  understand 
It  to  be,  giving  to  the  subject  careful  consid- 
eration, and  exercising  our  deliberate  Judg- 
ment, and  it  cannot  be  performed  otherwise. 
Neither  the  wisdom  of  extending  the  right 
of  suffrage  to  women  nor  their  fitness  to  hold 
office  is  remotely  involved  in  this  appeal. 
These  are  questions  which  must  be  submitted 
to  and  determined  by  the  people. 

We  have  not  been  inadvertent  to  the  statis- 
tics which  have  been  urged  upon  our  con- 
sideration.    These  may  be  important  upon 


the  question  as  to  the  desirability  of  chang- 
ing the  Constitution,  but  cannot  aid  us  in  the 
construction  of  our  written  Constitution,  un- 
less it  is  shown  that  in  states  where  women 
are  notaries  the  Constitutions  are  like  ours, 
and  this  has  not  been  done.  In  some  of  these 
states  women  are  voters,  and  can,  of  course, 
hold  any  office,  and  In  others  they  have  qual- 
ified and  restricted  suffrage,  and  in  England 
there  is  no  written  -Constitution. 

The  number  of  questions  urged  upon  our 
consideration  on  the  oral  argument  and  in 
the  briefs,  some  of  them  new  and  Important, 
and  the  propriety  of  giving  satisfactory  rea- 
sons for  denying  a  request  or  demand  of 
woman,  whether  addressed  to  the  individ- 
ual or  to  the  judge,  have  rendered  it  neces- 
sary to  extend  the  discussion  further  than 
would  otherwise  be  required. 

Reversed. 

CliARE,  0.  J.  (dissenting.)  There  Is  bnt 
one  question  presented  by  this  appeaL  The 
Generij  Assembly  of  North  Carolina  at  its 
late  session  enacted  chapter  12,  Laws  1913, 
as  follows: 

"The  Governor  is  hereby  authorized  to  ap- 
point women  as  well  as  men  to  be  notaries  pub- 
lic and  this  position  shall  be  deemod  a  place  of 
trust  and  profit  and  not  an  office." 

Upon  this  authority  from  the  lawmaking 
department  of  the  government,  to  whom  by 
the  Constitution  that  duty  is  intrusted,  the 
Governor  of  the  state  issued  his  commission 
to  Mrs.  Noland  Knight,  the  plaintiff,  as  a 
notary  public.  Thereafter  this  quo  warranto 
proceeding  was  brought,  averring  that  a  no- 
tary public  was  not  a  place  of  trust  or  profit, 
as  the  Legislature  bad  enacted,  but  was,  in 
truth,  an  office,  and  therefore  that  the  com- 
mission Issued  to  her  by  the  executive  de- 
partment of  the  state  under  the  authority  of 
the  Legislature  was  a  nullity  because  she 
was  a  woman.  The  action  was  brought  be- 
fore Judge  Webb  of  the  superior  court,  who 
sustained  the  action  of  the  General  Assembly 
and  of  the  Governor,  and  declined  to  hold 
their  acts  void.  On  argument  in  tiiis  conrt, 
the  Attorney  General,  while  he  combated 
some  of  the  propositions  of  the  defendant's 
counsel  admitted  that  the  act  was  valid,  say- 
ing then,  and  also  In  a  written  opinion: 

"In  the  face  of  the  legislative  declaration, 
there  ought  not  to  be  any  serious  trouble  about 
the  matter." 

The  sole  question  therefore  is,  after  this 
action  of  the  lawmaking  department  and  the 
Governor,  and  the  admission  of  the  relator, 
the  Attorney  General  himself,  in  open  court: 
"Ought  the  plaintiff  be  deprived  of  ber  ap- 
pointment?" There  can,  of  course,  be  other 
questions,  more  or  less  collateral,  discussed, 
but  that  is  the  sole  question  presented  on 
this  record.  If  this  can  be  done,  it  can  <xi]y 
be  done  upon  the  ground  that  the  above  acts 
of  the  Legislature  and  the  Governor  are  In 
violation  of  the  Constitution.  It  cannot  be 
contended  that  the  Legislature  acted  Igno- 
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rantiy  or  unadvleedly.  In  tbat  body  there 
were  very  many  able  men,  among  whom  were 
lawyers  of  acknowledged  prominence  and  rec- 
ognized ability.  They  were  under  an  oath 
to  support  the  Constitution,  as  much  so  as  the 
members  of  this  bench.  No  one  will  impute 
to  that  body  a  desire  to  evade  or  fraudulently 
circumvent  the  Constitution,  which  they  were 
sworn  to  support  No  one  has  suggested  that. 
The  matter  was  fully  discussed  in  both  hous- 
es, was  thoroughly  understood,  and  passed 
the  Cieneral  Assembly  by  a  large  majority  in 
both  houses.  If  this  .court  deems  it  is  its 
duty  to  so  decree,  it  ought  to  point  out  the 
paragraph  In  the  Constitution  which  gives  it 
the  power,  in  its  opinion,  to  hold  this  action 
of  the  Legislature  and  the  Governor  In  viola- 
tion of  the  Constitution ;  for  the  Governor, 
as  well  as  the  members  of  the  General  As- 
sembly, are  under  the  sanction  of  an  oath  to 
maintain  the  Constitution.  The  act  "author- 
ized," but  did  not  require,  him  to  appoint 
women  notaries  pnblic. 

The  General  Assembly  of  1913  (Pub.  Laws 
1913,  c.  170)  passed  an  act  In  almost  Identical 
terms  authorizing  the  appointment  of  women 
as  trustees  upon  the  public  school  boards  and 
with  the  same  provision  that  such  "position 
shall  be  deemed  a  place  of  trust  and  profit 
and  not  an  office."  l%at  act  has  been  recog- 
nized without  question  and  acted  upon.  One 
hundred  and  fifty  women  have  been  appoint- 
ed to  such  positions,  and  have  discharged  the 
duties  thereof  with  credit  to  themselves  and 
to  the  benefit  of  the  public. 

There  Is  no  provision  of  the  Constitution 
which  defines  an  "office,"  and  none  which 
creates  the  position  of  notary  pnblic.  The 
Legislature  therefore  could  not  act  in  viola- 
tion of  the  Constitution  In  drawing  the  line, 
as  it  did,  between  positions  of  trust  and 
profit  and  offices;  certainly  not,  unless  the 
duties  of  a  notary  public  are  of  themselves 
so  inherently  an  office,  and  It  is  so  generally 
recognized  as  snch,  that  to  term  It  not  an 
office  would  be  a  fraud  In  legislation.  The 
word  "office"  and  "public  office"  are  very 
frequently  used  loosely,  without  any  inten- 
tion to  draw  the  line  as  to  whether  a  i>osition 
is  an  "office,"  a  "place  of  trust  or  profit,"  or 
a  "public  employment,"  and  it  is  due  to  that 
fact  that  many  opinions  have  spoken  of  the 
position  of  notary  public  as  an  office.  "Of- 
fice" means  simply  a  "duty,"  from  the  Latin 
word  "offldum."  And,  as  this  position  is  call- 
ed "notary  public,"  It  has  been  frequently.  In 
casual  writing  of  opinions,  referred  to  as  a 
public  office.  But  there  has  been  no  opinion 
of  the  Supreme  Court  of  this  state,  nor,  I  be- 
lieve, of  any  other  state,  which  has  ever  held 
the  position  to  be  a  "public  office"  when  the 
line  was  being  drawn  between  "pnblic  offices" 
and  "places  of  trust  or  profit"  or  "public  em- 
ployment." It  Is  stated  positively,  after  much 
research,  that  no  court  at  any  time,  in  any 
state  or  coimtry  whatever,  has  held  the  posi- 
tion to  be  a  public  office,  when  there  was  an 
act  of  the  Liegislature  decreeing  it  not  to  be 


public  otdce.  In  Oplnimi  of  the  Jndges,  166 
Mass.  699,  43  N.  B.  927,  32  L.  R.  A.  350,  the 
court  held  that  in  that  state  the  position  of 
notary  pnblic  was  named  and  created  by  the 
Constitution,  and  therefore  the  Legislature 
could  not  make  It  a  "place  of  trust  or  profit" 
or  a  public  employment  merely,  stating,  how- 
ever, tbat  If  the  position  was  created  (as  it  is 
in  this  state)  by  the  Legislature,  that  body 
would  be  competent  to  make  it  such  position 
as  they  saw  fit. 

In  this  state  there  have  been  two  or  three 
dedsiona  which  loosely  refer  to  the  position 
of  notary  public  as  an  "office,"  but  that  was 
at  the  time  when  the  statute  referred  to 
it  as  an  office.  It  took  Its  rank  as  an  of- 
fice from  such  statute,  and.  If  the  General 
Assembly  had  the  power  to  pass  the  act 
recognizing  It  as  an  office,  the  General  As- 
sembly of  1915  had  the  power  to  make  it  a 
"place  of  trust  or  profit"  Nothing  Is  better 
settled  than  that  the  act  of  one  Legislature 
can  be  repealed  or  amended  by  a  succeed- 
ing one.  Neither  act  has  any  validity  except 
as  the  organized  expression  of  the  public  will 
of  the  time,  which  is  subject  to  change  or 
modification  by  any  subsequent  Legislature. 

In  our  own  state  this  court  has  followed 
the  decisions,  universal  elsewhere,  that  the 
Legislature  has  entire  power  over  offices  cre- 
ated, not  by  the  Constitution,  but  by  the  Leg- 
islature Itself  (Scown  v.  CzameskI,  264  111. 
305,  106  N.  B.  276,  Ann.  Gas.  1915A,  772, 
and  numerous  cases  there  cited),  and  has  said 
in  words  exactly  applicable  to  the  facts  of 
this  case  (Brown  v.  Turner,  70  N.  C.  100): 

"When  the  Legislature  created  and  called  It 
an  office,  it  was  an  office,  not  because  the  pe- 
culiar duties  of  the  place  constituted  it  such, 
but  because  the  creative  will  of  the  lawmaking 
power  impressed  that  stamp  upon  it;  therefore, 
when  that  stamp  was  effaced  by  the  repealing 
act,  •  •  •  it  shrank  to  the  level  of  an  unde- 
fined doty.  The  authority  that  invested  these 
duties  with  the  name  and  dignity  of  a  public  of- 
fice afterwards  divested  them  of  that  name  and 
dignity." 

We  have,  however,  had  two  instances  in 
this  state  in  which  the  question  was  sharply 
presented  whether  the  position  of  notary  pub- 
lic was  an  office  or  not,  and  in  both  It  was 
held  not  to  be,  and  in  those  cases  only  has 
the  question  been  squarely  presented. 

In  1867  1^  became  an  Important  matter  to 
draw  the  line  between  what  positions  in  this 
state  were  offices  and  what  were  not  The  At- 
torney General  of  the  United  States  on  June 
12,  lt;C7,  published  his  "considered  opinion" 
(as  our  court  styled  it),  in  which  he  defined 
what  positions  were  offices  and  what  public 
employments  were  not  offices.  The  thirteenth 
paragraph  in  his  opinion,  after  reciting  what 
were  "offices,"  says  as  to  those  not  offices: 

"18.  Persona  who  exercise  mere  agencies  or 
employments  under  state  authority  are  not  dis- 
qualified, such  as  commissioners  to  lay  out  roads, 
commissioners  of  public  works,  visitors  of  state 
institutions,  directors  of  state  banks,  or  other 
state  institutions,  notaries  public,  commissionere 
to  take  acknowledgment  of  deeds,  and  lawyers." 
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That  opinion  of  the  Attorney  Grcneral  of 
the  United  States  Is  quoted  In  full  by  the  Su- 
preme Court  and  adopted.  Worthy  v.  Bar- 
rett, 63  N.  O.  at  page  203.  This  court  subse- 
quently and  continuously  down  to  this  time 
has  recognized  Its  correctness ;  for  this  court 
without  question  has  been  licensing  women 
as  lawyers,  certainly  a  far  more  Important 
position,  and  the  statute  requires  that  all 
lawyers  take  an  oath  of  office  and  an  oath 
of  allegiance  both  to  the  state  and  federal 
Oovernment 

The  only  other  case  In  which  the  point  has 
been  exactly  presented  was  Lawrence  v. 
Hodges,  92  N.  O.  681.  The  Constitution  (ar- 
ticle 14,  t  7)  provides: 

"No  person,  who  shall  hold  any  office  or  place 
of  trust  or  profit"  under  the  United  States,  or 
this  state,  or  any  other  state,  "shall  hold  or  ex- 
ercise any  other  office  or  place  of  trust  or  profit 
under  the  authority  of  this  state." 

Revisal,  §  2349,  provides: 

"The  clerks  of  the  superior  court  may  act  as 
notaries  public  in  their  several  counties  by  vir- 
tue of  their  office  as  clerks  and  may  certify  their 
notarial  acts  under  the  seals  of  their  respec- 
tive courts." 

It  cannot  be  contested  that  clerks  of  the 
courts  are  public  officers  created  by  the  Con- 
stitution. If,  therefore,  the  position  of  no- 
tary public  was  an  "office"  also,  the  same 
person  could  not  hold  both  positions.  The 
act  of  Congress  required-  certain  mortgages 
on  vessels  to  be  acknowledged  before  a  no- 
tary public,  and  In  Lawrence  v.  Hodges  the 
question  was  presented  whether  the  clerks 
were  valid  notaries  public,  and  it  was  held 
In  92  N.  C.  at  page  681,  that  they  were.  It 
thus  conclusively  appears  that  in  both  the 
cases  in  which  the  point  was  presented  the 
position  of  notary  public  was  held  not  to  be 
an  office. 

McCullers  v.  Commissioners,  158  N.  C.  80, 
73  S.  El  816,  Ann.  Cas.  1913D,  507,  holding 
that  the  Governor  and  others  can  discharge 
certain  functions  ex  officio,  in  no  wise  con- 
flicts with  Lawrence  t.  Hodges.  If  it  did, 
all  that  would  be  necessary  would  be  to 
provide  that  any  woman  who  held  the  posi- 
tion of  school  trustee,  to  which  she  is  eligi- 
ble, can  ex  officio  discharge  the  duties  of  a 
notary  public.  The  position  of  "lawyer"  has 
been  often  styled  an  "office"  ;  but  women  were 
admitted  to  the  bar  in  this  state.  To  have 
held  that  an  office  would  have  disqualified  a 
large  part  of  the  Legislature  and  many  oth- 
er office  holders,  state  and  federal.  While 
the  statute  incidentally  refers  alike  to  nota- 
ries public  and  lawyers  as  officers,  there  has 
been  no  express  decision  that  a  notary  pub- 
lic Is  an  officer  till  now,  when  to  so  bold  vio- 
lates an  express  act  of  the  Legislature. 

But  it  has  been  argued  by  some  that  the 
position  of  notary  public  was  an  office  at 
common  law.  But,  if  it  was,  the  common 
law  is  simply  the  ESngllsh  law,  the  largest 
X>art  of  which  was  the  decisions  of  the  Eng- 
lish judges  based  upon  their  customs  and 


the  construction  of  their  statutes,  and,  of 
course,  subject  to  be  changed  at  will  by  tbe 
Legislature  of  North  Carolina  in  all  matters 
that  concern  our  self-governing  people.  In 
fact,  however,  a  letter  from  Sir  John  Simon, 
at  present  Attorney  General  of  England, 
written  In  January  of  this  year,  says: 

"No  act  of  Parliament  has  ever  disqualified 
women  from  holding  the  position  of  notary  pub- 
lic in  this  country,  and  it  is  very  certain  that 
none  such  could  be  passed." 

Even  if  it  had  been  othec<vise,  it  would  not 
have  disqualified  the  General  Assembly  of 
North  Carolina  from  defining  it  to  be  a  mere 
place  of  trust  or  profit,  and  authorizhig 
women  to  hold  it. 

In  U.  S.  V.  Bixby  (D.  C.)  10  Blss.  520,  9 
Fed.  78,  it  was  held  by  Gresham,'  J.  (a  very 
great  judge)  that:  "At  common  law  a  mi- 
nor is  eligible  to  the  position  of  notary  pub- 
lic." In  Virginia,  which  naturally  more 
nearly  follows  the  English  law  than  any  oth- 
er state  In  this  Union,  Its  Attorney  General 
says:  "In  this  state  any  man  or  woman  over 
18  years  of  age  can  be  a  notary  public." 

But,  aside  from  any  statute  which  Qiks 
our  act  of  1915)  expressly  makes  the  posi- 
tion "a  place  of  trust  or  profit,"  or  our  previ- 
ous statute  which,  without  expressly  making 
it  an  office,  required  an  oath  of  office  (as  is 
also  required  of  lawyers,  public  administra- 
tors, and  others  who  have  been  held  to  be 
not  officers),  the  position  in  itself  inherently 
is  not  an  "office."  The  duties  of  a  notary 
public  are  prescribed  by  Bevisal,  2350,  and 
are  purely  those  of  certificate  and  analogous 
to  those  of  a  commissioner  to  take  affidavits, 
and  have  in  them  no  element  of  an  office. 

The  decisions  have  all  held  that,  to  be  a 
"public  office,"  as  distinguished  from  a  "place 
of  trust  or  profit"  or  a  "public  employment" 
the  officers  must  possess  and  exercise  some 
of  the  sovereign  powers  of  the  state,  either 
executive,  legislative,  or  judicial.  State  v. 
Smith,  145  N.  C.  477,  59  S.  E.  649,  dting 
Mechem  on  Pub.  Off.  S  1.  A  notary  public 
cannot  legislate.  The  notary  cannot  ex- 
ecute the  law,  and  has  no  judicial  functions. 
The  duties  of  tbe  position  are  simply  to  take 
down  and  certify  evidence.  For  the  pur- 
pose of  certification,  the  notary  has  a  seal. 
just  as  formerly  any  grantor  In  a  deed  bad 
to  authenticate  his  conveyance  by  his  seal. 
This  did  not  make  every  grantor  a  public  of- 
ficer. It  is  true  that  in  certain  rare  cases 
a  notary  public  has  the  power  of  contempt, 
but  so  by  statute  has  every  referee  in  Nortb 
Carolina  (Revisal,  942),  and  a  referee  cer- 
tainly is  not  therefore  an  officer. 

The  entire  experience  and  recognition  of 
tbe  rest  of  the  world  is  against  the  position 
being  ex  vi  termini  a  public  office.  In  Mas- 
sachusetts and  in  Ohio  and  one  or  two  oth- 
ers the  position  has  been  made  an  office  bf 
the  Constitution  or  a  statute.  After  the 
passage  of  this  act  of  our  General  Assembly 
an  official  inquiry  was  instituted  as  to  the 
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status  of  notary  public  In  the  other  states. 
The  replies  from  their  Judicial  departments 
show  that  out  of  the  53  jurisdictions  in  the 
United  States  (i.  e.,  48  states,  the  District  of 
Columbia,  and  the  territories  of  Alaska, 
Porto  Rico,  Hawaii,  and  the  Philippines) 
women  are  comi>etent  to  be  notaries  public 
in  all  except  10,  and  in  those  10  they  were 
held  incompetent  either  because,  as  in  Mas- 
sachusetts, the  Constitution  bad  made  the 
position  an  office,  or  a  statute  had  made  it 
an  office,  or  as  in  a  few  of  them,  "it  had  not 
been  the  custom  to  admit  women  to  hold  the 
place,  and  there  was  no  statute  as  yet  au- 
thorizing them  to  fill  the  position."  In  no 
case  was  there  found' or  reported  a  decision 
holding  women  incomi)etent  to  fill  the  place 
when  there  was  a  statute  authorizing  them 
to  do  so,  or  providing  that  the  position. was 
not  an  office.  Outside  of  these  10  states  (of 
our  53  Jurlsdlctiohs)  there  is  no  country 
which  dlsquaUfles  a  woman  to  hold  the  posi- 
tion of  notary  public.  There  are  semlcivil- 
ized  and  barbarous  countries  in  which  they 
are  allowed  to  hold  no  position  whatever, 
and  in  those  countries  there  is  probably  no 
such  position. 

There  have  been  many  cases  in  this  court, 
of  coarse,  holding  acts  of  the  Legislature  un- 
constitutional. But  this  court  has  almost  in 
every  instance  taken  the  pains  to  say  that  it 
will  not  exercise  this  supreme  Judicial  pow- 
er of  setting  aside  the  action  of  the  other  de- 
partments of  the  government  unless  such 
action  was  clearly  unconstitutional,  and  has 
repeatedly  quoted  on  this  point  Ogden  v. 
Sannders  (U.  S.  Supreme  Court)  12  Wheaton, 
270,  6  L.  Ed.  606,  in  which  it  was  held  that 
the  highest  court  in  the  Union  would  not 
even  hold  a  state  act  unconstitutional  as  in 
violation  of  the  federal  Constitution  unless 
it  were  so  "beyond  all  reasonable  doubt." 
This  is  the  considerate  language  of  that  high 
court. 

"It  is  bat  a  decent  respect  due  to  the  wisdom, 
integrity,  and  patriotism  of  the  legislative  body 
by  which  any  law  is  passed  to  presume  in  favor 
of  its  validity  until  its  violation  of  the  Constitu- 
tion is  proved  beyond  all  reasonable  doubt." 

Ought  not  this  court  to  follow  what  we 
have  so  often  quoted  and  approved,  and  out 
ot  a  "decent  respect  to  the  wisdom,  the  in- 
tegrity, and  the  patriotism  of  the  legislative 
body"  hold  that  the  violation  of  the  Consti- 
tution by  that  body  In  this  case  "is  not 
proved  beyond  all  reasonable  doubt"  This 
position  had  its  origin  in  the  Roman  civil 
law.  Its  duties  were,  and  still  are,  like 
those  of  a  stenographer,  with  power  only  to 
certify  the  evidence  taken  down  or  acknowl- 
edgments made  of  instruments.  The  notary 
pubUc  haft  no  legislative,  executive,  or  Ju- 
dicial authority.  He  cannot  even  probate  a 
deed,  bat  merely  certifies  its  acknowledgment 
(White  V.  Connelly,  106  N.  C.  65,  11  S.  E. 
1T7),  though  it  is  held  that  even  a  deputy 
clerk,  who  can  probate  it,  is  not  an  officer. 

The  Attorney  General  of  the  state,  in  this 


very  case,  appearing  In  open  court,  admitted 
the  validity  of  this  statute.  The  Attorney 
General  of  the  United  States  has  said  in  an 
official  opinion  that  "commissioners  of  af- 
fidavits, notaries  public,  and  lawyers"  are 
not  public  officers,  and  this  court  in  a  unan- 
imous opinion  affirmed  that  ruling,  and 
have  acted  upon  it  ever  since  as  to  the  other 
two  positions.  Why  overrule  It  now  as  to 
notaries  public  alone?  The  Attorney  Gen- 
eral of  Great  Britain  says  that  the  law  does 
not  disqualify  women  from  being  notaries 
public.  Why  should  we  disqualify  them?  In 
all  the  other  states  and  territories  of  the 
Union,  except  10,  women  are  admitted  to  be 
notaries  public.  In  our  own  state  the  Re- 
vlsal,  S  2349,  permits  the  clerk  of  the  court 
to  be  a  notary  public,  which  he  could  not 
be  if  it  was  an  office,  and  this  court  held,  as 
above  stated,  that  he  was  a  valid  notary 
public  where  the  validity  of  a  mortgage  un- 
der a  United  States  statute  required  the  in- 
strument to  be  acknowledged  before  a  notary 
public.  In  the  10  states  not  permitting  wo- 
men to  be  notaries  public  there  is  no  statute 
permitting  them  to  be.  In  none  of  the  other 
countries  of  the  world  is  a  woman  disquali- 
fied anywhere  to  be  a  notary  public. 

Under  changing  conditions,  due  largely  to 
the  introduction  of  machinery,  women  are 
forced  to  seek  new  and  wider  employment. 
The  Legislature,  recognizing  this,  and  learn- 
ing that  in  some  quarters  there  was  opposi- 
tion to  their  receiving  fees  in  the  purely 
clerical  work  of  a  notary  public,  owing  to 
some  passing  references  to  the  position  as 
an  "office"  in  two  or  three  decisions,  passed 
an  act  making  the  position  merely  "a  place 
of  trust  or  profit,"  and  not  an  office,  and 
specifically  authorizing  the  Governor  to  ap- 
point women.  This  was  purely  a  political 
question,  and  the  Legislature  was  acting  with 
an  Intelligent  understanding  of  changed,  eco- 
nomic conditions  and  in  a  humane  desire  to 
do  Justice  to  a  deserving  class,  and  with  full 
recognition  of  their  obligation  to  observe  the 
Constitution.  The  Governor  was  "authoriz- 
ed," not  "required,"  to  appoint  women.  He 
is  one  of  the  foremost  lawyers  of  the  state, 
with  the  intelligence,  firmness,  and  patriotism 
to  know  and  maintain  the  limitations  of  the 
Constitution.  He  appointed  the  plaintiff  to 
this  position.  The  Judge  of  the  lower  court, 
sworn  also  to  obey  the  Constitution  and  a 
learned  lawyer,  held  that  there  was  no  viola- 
tion of  the  Constitution  for  the  Legislature 
to  so  enact.  Our  Attorney  General,  who 
brought  this  action,  stated  on  the  argument, 
after  fuller  investigation,  and  also  in  writ- 
ing his  opinion,  that  the  action  of  the  Legis- 
lature Is  constitutional. 

Ought  this  court,  by  three  votes  to  two, 
hold  that  this  action  of  the  executive  depart- 
ment and  of  the  Legislature  and  by  the  other 
Judicial  officers  who  have  passed  upon  this 
matter,  has  been  beyond  question  a  viola- 
tion of  the  Constitution,  and  that  too  with- 
out specifying  the  provision  of  the  Constltu- 
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tlon  fbat  has  been  so  dangeroosly  and  alarm- 
ingly violated  when  the  LeglBlatnre  has  per- 
mitted women  working  for  a  living  to  earn 
a  few  needed  fees  by  authorizing  them  when 
taking  down  and  certifying  evidence  merely 
to  authenticate  their  certlflcates  by  adding 
the  impression  of  a  seal?  The  statute  pro- 
vides that  such  impression  of  a  seal  does  not 
make  the  position  an  office.  It  has  been 
urged,  however,  that  fees  are  paid  for  im- 
pressing the  seal.  "Ay,  there's  the  rub." 
Women  are  not  voters,  and  there  are  tho»e 
who  think  that  fees  should  be  reserved  ex- 
clusively for  voters  In  recognition  of  their 
services.  But  these  fees  are  not  paid  by 
the  state  or  coonty,  but  by  Individuals,  and 
notaries  receive  no  salaries. 

It  was  held  In  Brown  v.  Turner,  70  N.  C. 
100,  that  the  position  of  public  printer,  worth 
many  thousands  of  dollars,  which  the  pre- 
vious statute  had  made  an  "office,"  was  re- 
duced to  the  grade  of  a  "place,"  because  the 
Legislature  said  so,  though  the  effect  was 
that  a  Republican  court  thus  admitted  the 
validity  of  the  act  of  a  Democratic  Legis- 
lature In  filling  the  "place"  with  a  Demo- 
crat, when  the  Republican  Governor,  hold- 
ing It  to  be  an  "office,"  had  appointed  one 
of  his  own  party. 

In  State  v.  Smith,  145  N.  0.  476,  69  S.  EL 
649,  this  court  held  that  a  public  adminis- 
trator who  has  a  term  of  eight  years,  gives 
bond,  and  takes  an  oath  of  office  (Revisal, 
19)  is  a  mere  "place,"  and  not  an  ■•oflice," 
Brown,  J.,  qnoting  from  Chief  Justice  Mar- 
shall that,  "although  an  office  is  a  public 
employment,  it  does  not  follow  that  every 
public  employment  la  an  office." 

The  Constitution  of  this  state  does  not 
prohibit  the  Legislature  from  admitting  wo- 
men to  any  office.  The  prohibition  is  just 
the  opposite,  and  forbids  any  one  who  is  a 
voter  from  being  disqualified  to  hold  c^ce. 
State  V.  Bateman,  162  N.  a  591,  77  S.  B.  768. 

Kven  If  every  position,  created  by  the  Leg- 
islature, however  small,  must  be  held  to  be 
,  an  office,  notwithstanding  the  Legislative  en- 
actment to  the  contrary,  the  Constitution  of 
this  state  has  never  made  the  requirements 
for  voting  and  for  holding  office  the  same. 
Prior  to  1868  the  Constitution  imposed  the 
ownership  of  property  as  a  prerequisite  for 
certain  offices.  The  Constitution  of  1868, 
discarding  all  that.  Imposed  the  limitation 
upon  the  Legislature  that  no  voter  should 


be  disqualified  to  hold  office,  with  the  ezcq>- 
ttons  therein  named. 

The  majority  opinion  cites  Portia's  ruling 
refusing  to  accept  payment  in  money  of  the 
Judgment  because  "it  will  be  recorded  as  a 
precedent"  It  will  be  recalled  that  this 
was  immediately  overruled,  and  the  prece- 
dent which  required  the  "pound  o£  flesh" 
was  most  effectively  denied  and  destroyed 
in  that  very  case  for  an  example  to  all  fa- 
ture  ages. , 

The  General  Assembly  has  all  the  powen 
of  legislation  that  the  people  themselves 
have  unless  restrained  by  some  provision  at 
the  Constitution.  Cannot  the  Legislature  of 
a  sovereign  state  provide  that  the  funcU<» 
of  authenticating  a  certificate  or  acknowl- 
edgment or  protest  by  making  the  impres- 
sion of  a  seal  on  paper  shall  be  a  "place," 
and  not  an  "office,"  and  that  women  may  re- 
ceive the  fees  for  such  work.  If  appointed? 

There  is  but  one  question  in  this  case: 
"Can  this  plaintiff  discharge  that  duty  when 
so  authorized  by  an  act  of  the  Legislature 
and  commissioned  by  the  Governor?^  Or  is 
she  barred  because  she  is  a  woman?  Under 
the  Constitution  of  the  United  States  no  one 
is  debarred  from  holding  any  office  from 
President  down  because  of  sex.  What  provi- 
sion of  the  state  Constitution  will  be  shat- 
tered, and  what  detriment  will  the  public 
welfare  receive,  if  by  legislative  and  execu- 
tive authority  a  woman  shall  authenticate  a 
certificate  made  by  herself  by  impressing  the 
seal  upon  a  piece  of  paper?  If  the  defend- 
ant were  a  man,  he  would  not  be  debarred 
from  holding  this  appointment  unless  he 
were  an  idiot,  a  lunatic,  or  a  convict  The 
Legislature,  voicing  the  sentiment  of  the  peo- 
ple of  the  state,  has  enacted  that  it  Is  neither 
a  crime  nor  a  defect  that  this  appointee  to 
discharge  the  clerical  duties  of  a  notary  pub- 
lic Is  a  woman.  Shall  the  court  hold  that 
it  is? 

BROWN,  J.  (dlssentlniO.  I  concur  In  the 
opinion  of  the  court,  except  as  to  the  con- 
clusion that  the  position  of  notary  public  is 
a  public  office.  Therefore  I  hold  that  a  wo- 
man may  well  fill  such  place. 

While  I  think  the  weight  of  authority  is 
that  it  Is  a  public  office,  there  Is  some  con- 
flict of  opinion  upon  the  subject  and,  as  1 
think  it  Is  a  position  a  woman  may  weU  fill, 
I  do  not  agree  to  the  Judgment  rendered. 
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(100  S.  C.  483) 

HALSALL  T.  ATLANTIC  COAST  LINB  B. 
CO.  et  al.    (No.  9070.) 

(Supicme  Conrt  of  South  Carolina.    April  IS, 
1916.) 

Apfkal  and  Erbob  «=>1210— Kxuano— Pbo- 

ceeoinob  ih  loweb  coust. 

Notwithstanding  Supreme  Court  rale  27 
0Se  S.  E.  V,  63  8.  E.  v),  which  provides  that 
'Whenever  an  appeal  to  that  court  is  auatained 
on  the  ground  that  a  nonsuit  should  have  been 
granted  or  a  verdict  directed  because  of  a  total 
failure  of  evidence  or  because  the  evidence  could 
admit  of  bat  one  inference,  the  reversal  of  the 
judgment  shaU  have  the  same  effect  as  if  the 
nonsnit  bad  been  ordered  or  verdict  returned 
ander  the  direction  of  the  circuit  judge  where 
the  Supreme  Gsurt  reversed  a  judgment  on  the 
ground  that  the  verdict  should  have  been  di- 
rected for  defendant  and  remanded  the  case  for 
a  new  trial,  it  was  not  error  for  the  trial  court 
to  refuse  defendant's  motion. 

[Ed.  Note, — For  other  cases,  see  Appeal  and 
Srror,  Cent  Dig.  |i  4670,  4710;  Dec  Dig.  «s> 
1210.1 

Eydrick,  J.,  dissenting. 

Appeal  from  Common  Pleas  Clrcalt  Court 
of  Charleston  Oounty ;  H.  F.  Rice,  Judge. 

Action  by  John  B.  Halsall  against  the  At- 
lantic Coast  Line  Railroad  Company  and-  oth- 
ers. From  an  order  refusing  defendant's  mo- 
tion tor  a  nonsuit  on  remittitur,  defendants 
appeal.    Affirmed. 

W.  Huger  Fitz  Simons,  of  Charleston,  for 
appellants.  Logan  &  Grace,  of  Charleston, 
tor  reqpondent 

HXDRICK,  J.  This  Is  the  second  appeal 
In  this  case.  The  facts  appear  in  detail  in 
the  opinion  of  the  court  on  the  first  appeal. 
S6  S.  C.  308,  80  S.  B.  467.  As  will  be  seen 
by  reference  thereto,  plaintiff  received  judg- 
ment against  defendant  for  $8,000  damages 
for  personal  Injuries.  In  brief,  the  facts 
were  as  follows:  Plaintiff,  as  brakeman,  was 
on  the  pilot  of  an  engine,  piloting  It  through 
defendant's  yards  at  Charleston  for  the  pur- 
pose of  attaching  it  to  a  freight  train.  De- 
fendant, Graham,  was  engineer  In  charge  of 
this  engine,  which  was  approaching  another 
track  on  which  a  freight  train,  of  which  de- 
fendant, Cameron,  was  conductor,  was  be- 
ing moved  through  the  yard.  Plaintiff  saw 
the  freight  train,  and  saw  that  bis  engine 
was  approaching  too  near  it,  and,  according 
to  his  testimony,  he  signaled  Graham,  the 
engineer,  to  stop.  Graham  did  not  heed  the 
signal,  and,  when  plaintiff  saw  that  a  colli- 
sion was  imminent  he  jumped  and  was  thrown 
under  the  freight  train,  and  seriously  In- 
jured. 

Defendant  mored  the  circuit  court  for  a 
nonsuit  and  the  direction  of  the  verdict  on 
the  following  grounds:  (1)  That  there  la  a 
total  absence  of  testimony  to  support  the 
material  allegations  of  the  complaint  (2) 
Because  the  plalntUTs  own  testimony  shows 
that  whatever  injury  plaintiff  received  was 
the  result  of  his  own  negligence.  (3)  Because 
plaintiff's  own  testimony  shows  that  what- 
«yer  injury  he  received  was  the  result  of  the 


negligence  of  a  fellow  servant  (4)  Because 
there  is  no  testimony  to  show  that  the  in- 
jury was  the  result  of  any  negUgence  on  the 
part  of  the  defendant  In  this  case. 

The  only  specifications  of  negligence  al- 
leged appear  in  the  fourth  paragraph  of  the 
complaint,  and  were  as  follows:  (a)  In  fail- 
ing and  omitting  to  give  any  warning  what- 
ever by  lights,  signals,  or  otherwise,  of  the 
presence  of  the  train  of  box  cars  on  said  old 
main  line  track,  and  immediately  in  front  of 
the  engine  on  which  said  plaintiff  was  rid- 
ing, and  not  in  any  way  protecting,  by  lights 
or  otherwise,  what  was  the  rear  Of  said  train 
as  soon  as  each  box  car  came  npon  said  old 
main  line  track,  (b)  In  failing  and  omitting 
to  stop  or  slow  up  said  engine  upon  which 
said  plaintiff  was  riding  In  response  to  the 
signals  given  by  said  plaintiff  in  order  to 
avoid  cnlllsion  with  said  train  of  box  cars, 
(c)  In  falling  and  omitting  to  have  said  en- 
gine upon  which  said  plaintiff  was  riding  un- 
der such  control  that  It  could  have  been  stop- 
ped without  coming  Into  oolllsl^Hi  with  said 
train  of  box  cars. 

The  sole  contention  of  appellant  on  the  for- 
mer appeal  was  that  Its  motion  for  nonsuit 
and  direction  of  the  verdict  shonld  have  been 
granted,  on  the  ground  that  Graham  and 
plaintiff  were  fellow  servants.  This  court 
sustained  that  contention,  and  held,  In  the 
opinicm  first  filed,  that  two  of  the  specifica- 
tions of  negligence,  (b)  and  (c),  were  as  to 
the  performance  by  Graham  of  his  duties  as 
engineer ;  that,  as  engineer,  he  and  the  plain- 
tiff were  fellow  servants,  and  therefore  no 
recovery  could  be  had  against  the  defendant 
for  the  negligence  of  Graham. 

On  petition  filed  by  plaintiff  for  a  rehear- 
ing, one  of  the  grounds  was  that  the  conrt 
had  not  considered  the  plaintiff's  right  to  re- 
cover under  Bpecificatlon  (a)  of  negligence. 
The  court  dismissed  the  petition  and,  in  re- 
sponse to  that  contention,  said: 

"The  absence  of  light  cannot  affect  the  case. 
The  object  of  lights  is  to  enable  those  whose 
business  it  is  to  look  for  the  train  to  see  the 
train.  This  train  was  seen  in  time  to  stop. 
Besides,  there  is  no  requirement  that  every  box 
car  of  a  train  should  be  lighted." 

Bule  27  (66  S.  E.  T,  6S  S.  E.  r)  of  this 
court  is  as  follows: 

"Whenever  an  appeal  to  this  court  is  sus- 
tained on  the  ground  tliat  a  nonsnit  shonld  have 
been  granted  or  a  verdict  directed  becauiw  of  a 
total  failure  of  evidence,  or  because  the  evi- 
dence could  admit  of  but  one  inference,  the 
reversal  of  the  judgment  shall  have  the  same 
effect  as  if  the  nonsuit  had  been  ordered,  or  a 
verdict  returned  under  the  direction  of  tlie  cir- 
cuit Judge.  Provided,  that  this  rule  shall  not 
l>e  applicable  when  the  cause  of  action  was  not 
barred  by  the  statute  of  limitations  at  the  time 
said  orders  were  refused  on  drcuit,  but  would 
be  barred  at  the  time  they  were  reversed  by 
the  Supreme  Court" 

The  Judgment  of  this  court  on  the  former 
appeal  was  as  follows: 

"The  judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  is  reversed,  and  the 
case  remanded  for  a  new  trial." 


ps»For  other  csbm  sm  same  topie  and  KKT-NTWBBB  In  sll  Kaj-Numbered  DlgesU  and  Indues 
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Wben  tbe  case  went  back  to  the  circuit 
court,  the  plaintiff  moved  for  a  new  trial  un- 
der the  judgment  of  this  court.  The  defend- 
ant moved  for  judgment  dismissing  the  com- 
plaint with  costs,  under  rule  27,  supra. 

The  court  below  was  in  a  dilemma,  not 
knowing  whether  to  violate  the  mandate  of 
this  court  In  the  cause,  or  Its  rule.  As  the 
mandate  and  the  rule  were  clearly  inconsist- 
ent, and  both  could  not  be  followed,  the  court 
held  that  specification  (a)  did  not  seem  to 
have  been  entirely  disposed  of,  and  that,  as 
the  case  had  lieen  remanded  for  a  new  trial, 
he  felt  compelled  to  obey  that  mandate,  and 
therefore  refused  defendant's  motion. 

Now  we  are  confronted  by  the  dilemma. 
Shall  we  violate  rule  27  under  which  the  de- 
fendant was  dearly  entitled  to  an  order  for 
judgment  of  nmisuit,  except  for  the  peculiar 
wording  of  the  judgment  of  this  court,  or 
shall  we  violate  the  formal  judgment  which 
we  have  pronounced,  and  say  that,  notwith- 
standing we  have  ordered  a  new  trial,  the 
court  below  erred  In  obejring  that  mandate? 

In  Jones  v.  Railway,  65  S.  C.  410,  43  S.  E. 
884,  the  court  said: 

"When  such  questions  are  decided,  they  be- 
come res  judicata,  and  when  the  remittitar  has 
been  sent  down,  the  Supreme  Court  loses  juris- 
diction, and  cannot  render  a  different  decision 
upon  the  question  decided  (even  if  it  should  be 
convinced  that  there  was  error),  so  as  to  af- 
fect tbe  particular  case  in  which  the  decisioii 
was  rendered"  (citing  numerous  authorities). 

On  petition  for  rehearing,  suggesting  that 
the  doctrine  of  stare  decisis  and  not  that  of 
res  judicata  was  properly'  applicable  in  such 
cases,  the  court  adhered  to  the  decision  ap- 
plying the  doctrine  of  res  judicata,  and  quot- 
ed with  approval  the  principle  announced  In 
Sanders  v.  Bagwell,  37  S.  C.  150,  16  S.  B. 
714,  16  S.  B.  770,  that  the  effect  of  a  judg- 
ment of  this  court  granting  a  new  trial  was 
to  place  "the  parties  litigant  In  the  same 
plight  and  condition  they  had  been  In  before 
any  trial  of  the  action,  with  this  restriction — 
that  they  could  not  again  litigate  the  same 
matters  that  had  been  passed  upon  by  this 
court,  as  evidenced  by  the  opinion  of  the 
court  accompanying  Its  judgment." 

In  Crosby  ▼.  RaUway,  83  S.  C.  575,  65  &  Bi 
827,  the  action  was  founded  upon  an  allega- 
tion of  willful  tort.  The  court  was  requested 
to  instruct  the  jury  that  there  was  no  evi- 
dence of  willfulness.  The  request  was  refus- 
ed and  the  plaintiff  recovered  judgment  On 
appeal,  this  court  reversed  the  judgment  on 
the  ground  that  the  request  should  have  been 
granted.  It  was  also  adjudged  that,  as  the 
complaint  did  not  allege  negligence,  and  as 
there  was  no  evidence  of  willfulness,  plaintiff 
could  not  recover  actual  damages.  When  the 
case  went  bacic  to  the  drcuit  court,  plaintiff 


moved  for  leave  to  amend  the  complaint  so  as 
to  allege  negligence. 

The  motion  was  refused  on  the  ground, 
among  others,  that  the  effect  of  the  reversal 
of  the  judgment,  under  rule  27  supra,  was  the 
same  as  If  the  request  had  been  granted  and 
a  verdict  returned  for'  defendant  under  Uie 
direction  of  the  court  On  the  second  appeal, 
this  court  approved  the  ruling,  and  said : 

"As  the  action  was  founded  exclusively  on 
the  allegation  of  willfulness  and  wantonness,  the 
request  for  an  instruction  that  there  was  no 
evidence  of  wantonness  or  willfulness  was  equiv- 
alent to  a  request  for  an  instruction  to  find  a 
verdict  for  the  defendant.  Therefore,  under 
rule  27,  when  the  judgment  of  the  circuit  court 
was  reversed  in  the  former  appeal,  on  the 
ground  that  this  instruction  had  not  been  given, 
the  effect  was  the  same  as  if  a  verdict  had 
been  rendered  for  the  defendant  The  case 
being  at  an  end,  when  this  judgment  of  the  cir- 
cuit court  was  reversed,  the  complaint  conld  not 
be  amended  for  the  purpose  of  having  a  trial  of 
another  issue." 

But  it  is  argued,  on  the  other  aide,  that  the 
judgment  of  this  court  granting  a  new  trial  is 
also  res  judicata,  and  cannot  now  be  chang- 
ed, even  by  this  court,  because  it  lost  juris- 
diction of  the  cause,  when  the  remittitar  was 
sent  down,  and  the  decisions  cited  by  the 
court  in  the  opinion  In  Jones  v.  Railway,  su- 
pra, sustain  that  contention. 

It  is  also  suggested  that  it  was  the  duty 
of  appellant  to  call  tbe  attention  of  the  court 
to  any  supposed  error  in  the  judgment  before 
the  remittitur  was  sent  down.  Tbe  remit- 
titur is  retained  in  this  court  ten  days  after 
filing  the  judgment  for  that  purpose.  Sulli- 
van V.  Speights,  14  S.  C.  358;  Carpenter  v. 
Lewis,  65  S.  C.  400.  43  S.  E.  881. 

If  every  Issue  in  the  case  had  not  been  ad- 
judicated, I  would  agree 'that,  notwithstand- 
ing rule  27,  the  judgment  of  this  court  grant- 
ing a  new  trial  should  be  carried  out  But, 
as  I  see  it,  there  is  nothing  left  to  try,  un- 
less we  allow  matters  to  be  relitigated  which 
have  already  been  decided,  which  cannot  be 
done  under  the  decisions  above  quoted.  For 
these  reasons,  I  'thinly  the  order  appealed 
from  should  be  reversed  and  the  case  re- 
manded, with  instructions  to  grant  a  Judg- 
ment of  nonsuit 

But  the  majority  of  the  court  are  of  the 
opinion  that  there  was  no  error  in  refusing 
the  motion  for  nonsuit,  and  that,  in  accord- 
ance with  the  judgment  of  this  court  on  tbe 
former  appeal,  plaintiff  Is  entitled  to  a  new 
triaL 

It  is  therefore  the  judgment  of  this  court 
that  the  order  appealed  from  be  affirmed. 

Affirmed. 

GARY,  a  J.,  and  WATTS.  J.,  concur. 
FRASER,  J.,  concon  in  the  remit  GAGS^  J,, 
not  participating. 
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WILBURN  T.  WHITMIRB  et  aL     (No.  9072.) 

(Supreme  Conrt  of  South  Carolina.    April  19, 
1915.) 

1.  WiuLS  «=>324— Action  to  Pbovb  Wiix— 
DisEcnoN  or  Vkbdict. 

In  an  action  to  prove  a  will,  where  want 
of  capacity  and  undue  influence  are  alleged,  a 
verdict  may  be  directed  upon  either  of  such  is- 
sues, where  there  is  no  testimony  thereon. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §{  225,  767-770;    Dec  Dig.  «=»324.] 

2.  Wuxs  «s»292— Aonoit  to  Pbovk  WiiJr- 

EVIPKNCE. 

In  an  action  to  prove  a  will,  evidence  that 
the  executor,  who  was  not  a  devisee  and  his 
vvife,  who  was  a  devisee,  were  financially  worth 
more  than  the  other  devisees  is  inadmissible. 
[Ed.  Note.— For  other  cases,  see  'Wills,  Cent 
Dig.  i  665 ;   Dec.  Dig.  «=>292.] 

3.  Wills  €=»164— Action  to  Pkovb  Will— 
Undvk  Infltjencb— Evidence. 

Where  defendants,  in  an  action  to  prove  a 
'will,  have  charged  undue  influence,  evidence  that 
testatrix  resided  with  the  executor  held  admis- 
sible to  show  that  she  resided  there  because 
she  had  no  other  place  to  go,  and  not  because 
he  wanted  to  exert  influence  over  her. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
£>ig.  H  403-114;    Dec   Dig.  «=>164.] 

Appeal  from  Common  Pleas  Circnit  Court 
of  Union  County ;  8.  W.  6.  Sbipp,  Judge. 

Action  by  B.  O.  Wllbum,  as  executor  of 
Sophronla  Whltmlre,  against  K.  C.  Whlt- 
mlre  and  others.  From  a  judgment  setting 
aside  the  will,  the  executor  appeals.  Judg- 
ment set  aside,  and  new  trial  ordered. 

Wallace  &  Barron,  of  Union,  for  appel- 
lant. Sanders  &  De  Pass,  of  Spartanburg, 
and  John  K.  Hamblln,  of  Union,  for  respond- 
ents. 

OAOE,  J.  Tbe  Issue  In  the  circuit  court 
was  will  or  no  will.  It  was  tried  before  a 
Jury,  and  the  verdict  was  against  the  will, 
on  two  grounds:  incapacity  and  undue  in- 
fluence. By  the  usual  procedure  therefore 
bad  to  prove  the  will  in  solemn  form,  the 
probate  court  sustained  tbe  wilL  Tbe  cause 
was  appealed  to  the  circuit  court  and  was 
retried  there.  Tlie  appeal  here  is  by  tbe 
proponent  and  executor  of  the  will  from  the 
judgment  of   the  circuit   court 

The  testatrix  was  Sophronla  Whitmire,  an 
viunarried  woman  63  years  of  age,  who  re- 
sided at  Cross  Keys  in  Union  county.  She 
died  In  February,  1913.  She  left  as  her 
sole  belrs  at  law  two  sisters  and  a  brother, 
parties  hereto.  One  sister,  Mrs.  Sarah  M. 
Hill,  lives  in  Florida,  one  sister,  Mrs.  B.  6. 
Wllbum,  lives  in  the  vicinity  of  Cross  Keys, 
and  the  brother,  K.  G.  Whitmire,  resided  in 
the  same  vicinity,  and  bad  been  an  invalid 
for  two  years  before  tbe  death  of  testatrix. 
Tbe  brother  and  Mrs.  Hill  are  tbe  contest- 
ants of  tbe  will.  Tbe  jury  found  that  the 
Instrument  bad  been  signed  by  the  testatrix 
tn  due  form  of  law,  but  that  the  testatrix 
did  not  tiave  sufiadent  capacity  to  make  a 
will,  and  that  tbe  instrument  was  executed 


under  undue  influence.  The  verdict  does  not 
find  by  whom  the  influence  was  exercised, 
but  there  will  be  no  denial  that  It  was  by  tbe 
sister  Mrs.  WUbum  and  ber  husband,  tbe 
executor.  Tbe  testatrix  had  a  small  estate; 
of  it  she  devised  her  residence  and  100  acres 
of  land  to  her  sister  Mrs.  WUbum;  she  de- 
vised 50  acres  to  a  half-brother  for  bis  life, 
with  remainder  to  Mra  Wllbum;  the  bal- 
ance of  her  land,  it  does  not  appear  how 
much,  she  devised  in  fee  to  her  brother,  K. 
C.  Whltnjire,  and  her  sister  Mrs.  Hill;  she 
made  bequest  of  sundry  articles  of  personal 
property  to  her  other  kin;  tbe  residue  she 
devised  to   Mrs.  Wllbum. 

There  are  20  exceptions.  They  consume 
12  printed  pages.  Of  them  tbe  first  four 
relate  to  the  admission  of  incompetent  testi- 
mony; all  the  others  relate  to  tbe  charge 
and  a  refusal  to  set  tbe  verdict  aside. 
Those  which  refer  to  tbe  charge  are  mucb 
too  diffuse,  and  ought  to  have  been  com- 
pressed in  half  the  space.  It  was  conceded 
by  tbe  appellant  at  the  bar  in  oral  argument 
that  tbe  general  charge  of  the  court  was 
practically  correct;  but  tbe  complaint  was 
tbe  court  erred  in  ruling  upon  the  defendants' 
request  There  were  13  requests  to  charge 
preferred  by  tbe  defendants.  In  every  in- 
stance except  two  the  requests  were  modified 
by  added  words  of  the  conrt  In  tbe  two. 
Instances  named  they  were  charged  as  writ- 
ten. Tbe  modification  in  more  than  one 
instance  leaves  somewhat  in  doubt  what  was 
tbe  law  declared.  If  there  be  error  at  all,  it 
exists  at  that  point  A  half  dozen  at  the 
requests  are  patently  wrong.  It  would  not 
be  helpful  or  useful  to  critically  consider  the 
requests  and  their  modifications.  They  em- 
brace only  five  subjects:  (1)  Insanity;  (2> 
undue  influence;  (3)  unfairness  of  the  will; 
(4)  burden  of  proof  of  Insanity;  and  (6)  bur- 
den of  proof  of  undue  influence.  On  all  these 
subjects  the  court  had,  before  the  requests 
were  taken  up,  briefly  but  plainly  and  cor- 
rectly instructed  the  jury.  While  most  of 
tbe  requests  were  an  incorrect  statement  of 
tbe  law,  yet  the  modiflcations  of  them  by  tbe 
court  and  tbe  general  charge  of  the  court 
reasonably  eliminated  the  errors  in  tbe  re- 
quests. 

[1]  We  pass  now  to  the  court's  refusal  to 
set  the  verdict  aside  because,  as  it  is  claim- 
ed,' there  was  no  testimony  tending  to  prove 
either  (1)  incapacity  or  (2)  undue  influence! 
There  was  no  request  for  direction  of  a  ver 
diet;  a  verdict  of  course  should  liave  been 
directed,  even  In  a  case  of  will  or  no  will, 
had  there  been  no  testimony  upon  either  of 
those  issues.  But  as  the  will  may  have  been 
avoided  upon  either  one  of  the  two  grounds, 
then  If  there  was  no  testimony  upon  tbe 
issue  of  insanity,  tbe  jury  ought  to  have 
been  directed  on  request  to  answer  that  is- 
sue, "Yes,"  and  if  there  was  no  testimony 
upon  the  issue  of  undue  influence,  tbe  jury 
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ongbt  to  have  been  directed  upon  reqnest  to 
answer  that  Issae,  "No,"  or  tbe  court  might 
have  directed  on  one  Issue  and  sent  the 
othe'r  issue  to  the  Jury.  Though  the  request 
lor  direction  was  not  proffered,  and  though 
error  at  that  point  may  not  now  be  charged, 
yet  an  examination  oi  the  testimony  satisfies 
us  that  It  was  not  a  case  for  direction  on 
either  issue. 

[2]  The  only  other  question  to  be  decided 
is  whether  or  not  incompetent  and  hurtful 
testimony  was  admitted.  Of  that  we  hare 
no  doubt,  and  for  that  reason  the  verdict 
must  be  set  aside  and  a  new  trial  had. 

The  defeindants  proffered  testimony  by 
more  than  one  witness,  by  BetsiU,  by  Estes, 
and  by  Browning,  tending  to  show  that  K.  C 
Whitmlre  was  worth  only  a  couple  of  thou- 
sand dollars,  and  that  Mr.  and  Mrs.  Wllbum 
were  worth  more  than  $50,000.  The  worth 
of  Mr.  Wllbum  was  totally  beside  the  ques- 
tion— be  was  not  a  devisee — and  testimony 
about  tbe  worth  of  Mrs.  Wilburn  was  alto- 
gether irrelevant  and  incompetent.  The  wit- 
nesses did  not  even  say  how  much  Mrs.  WIl- 
bnm  was  worth  independent  of  her  hnsband, 
If  anything. 

The  testatrix  had  the  sole  dominion  of  her 
property,  and  it  was  her  exclusive  right,  Snd 
not  the  province  of  her  neighbors,  to  direct 
how  it  should  go.  after  her  death.  One  of 
the  Judges  put  It  In  this  fashion,  "the  right 
to  make  a  will  is  especially  valuable  to  the 
old  and  infirm."  Tliat  was  true  in  the  Means 
case. 

[3]  It  is  now  contended  by  respondents 
that  they  were  forced  to  bring  out  that  testi- 
mony In  reply  to  testimony  by  the  plaintiff 
that  he  Icept  the  testatrix  in  his  home  when 
her  other  kin  bad  not  done  so.  The  particu- 
lar testimony  of  the  plaintiff  to  which  re- 
spondents' counsel  pointed  at  the  hearing  was 
that  given  on  the  cross-examination  by  BaUey, 
a  witness  for  tbe  defendants,  and  it  was 
tills: 

"Q.  Where  did  Miss  Whitmlre  live  during 
her  last  sickness,  during  the  last  few  months? 
A.  With  Mr.  Wilbiun.  Q.  Where  did  she  stay 
up  to  that  time?  A.  She  had  a  home.  Q.  She 
had  certain  families  living  there?  A.  She  bad 
families  living  in  her  house.  Q.  Did  vou  ever 
hear  of  her  living  with  her  brother,  Mr.  Whit- 
mlre? A.  No,  sir.  Q.  How  far  from  her  broth- 
er?   A.  Just  a  mile." 

Tbe  defendants  had  charged  undue  Influ- 
ence, and  it  was  relevant  and  competent  to 
prove  by  Bailey,  on  cross-examination,  that 
the  testatrix  was  at  Wllbum's  house  because 
she  had  no  other  place  to  go,  and  not  be- 
cause Wllbum  wanted  her  there  to  get  what 
she  had;  and  not  because  he  was  best  able 
to  keep  her.  His  ability  to  care  for  her  cast 
upon  him  no  legal  obligation  to  do  so. 

The  respondents  renewed  the  contention 
suggested  by  this  testimony  in  their  tenth  re- 
quest to  charge,  and  both  of  the  counsel  for 
respondents  referred  in  their  printed  briefs 
to  the  force  of  the  testimony  as  a  circum- 


stance to  impel  the  Jnry  to  Invalidate  fite 
wilL  By  parity  of  reasoning  none  of  tbe 
estate  pf  the  testatrix  onght  to  go  to  tbe 
Wilburns  because  they  bad  no  need  of  it. 
The  circumstance  of  tiie  nnequal  estates  of 
the  Wilburns  and  the  two  defendants  K.  C. 
Whitmlre  and  Mrs.  Hill,  if  dwelt  upon,  was 
well  calculated  to  influence  a  jury  to  exer- 
cise a  power  which  did  not  l>eIong  to  it,  to 
set  aside  the  will  and  to  divide  the  estate  of 
the  dead  sister,  share  and  share  alike,  be- 
twixt all  her  heirs  at  law; 

Our  opinion  Is  that  the  Judgment  of  the 
circuit  court  be  set  aside,  and  -a  new  trial  is 
ordered. 

OART,  C.  J.,  and  HYDRICK,  WATTS,  and 
ERASER,  JJ.,  concur. 


(101  S.  C.  SO) 
ROBINSON  T.  WESTERN  UNION  TELE- 
GRAPH CO.    (No.  9081.) 

(Supreme  Court  of  South  Carolina.     April  28, 
1015.) 

1.  TKU:aRAPB8  .  AND     TeLRPHORBB     ^=366  — 

Failitbe  to  Deuvbb  Message— Exemplabt 

Dauaoeb— WiuuruLNEsa — Sufficiznct     or 

Evidence. 

In  an  actioD  by  the  person  to  whom  a  tele- 
gram was  sent  for  damages  caused  by  failure  to 
deliver,  evidence  held  sufficient  to  show  the  willr 
fulness  of  the  default  necessary  to  render  proper 
a  verdict  for  exemplary  damages. 

[Ed.  Note.— For  other  eases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  %%  61-63 ;  Dec  Dig. 
«=60.] 

2.  Damages  ^=987— Punitive  Damaqes— N>- 
CESsiTY  OF  Actual  Dakage. 

For  a  willful  failure  by  a  telegraph  com- 
pany to  deliver  a  telegram,  the  company  was 
not  liable  in  punitive  damages,  where  there  was 
no  actual  damage,  however  smalL 

[Ed.  Note.— For  other  cases,  see  Damage^ 
Cent.  Dig.  S|  188-192 ;   Dec  Dig.  <S=>S7.] 

8.  New  Tbial  <S=>65— Settino  Aside  Verdict 

— DiSCRETIOISr— SUFFICIENCT    0^    TESTTMONT. 

It  was  not  error  to  refuse  to  set  aside  a 
verdict  after  expressing  the  coort's  personal  dia- 
belief  of  the  testimony,  since  it  is  the  function 
of  the  jury  to  try  the  utcts  of  a  case. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  f  130 ;   Dec  Dig.  «s>65.] 

Gage,  J.,  dissenting. 

Appeal  from  Conuniw  Pleas  Circuit  Conrt 

of  Kershaw  County ;  Geo.  E  Prince,  Judge. 

Action  by  J.  C.  Robinson  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintiff  end  defendant  api^ejals.  Re- 
versed. 

George  H.  Fearons,  of  New  Tork  City,  and 
Nelson,  Nelson  &  Getty s,  of  Columbia,  for 
appellant.  B.  B.  Clarke,  of  Camden,  for  re- 
spondent 

ERASER,  J.  This  is  an  action  tor  actual 
and  punitive  damages  for  failure  by  the  de- 
fendant to  deliver  a  telegram  to  the  plaintiff. 
announcing  the  serious  illness  of  the  plain- 
iff's  daughter.  Tbe  Jury  fonnd  only  pnnltive 
damages. 
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niere  are  12  exceptions,  some  of  which 
were  abandoned.  The  appellant  argues  only 
three  questions:  (1)  Was  there  any  evidence 
to  sustain  a  verdict  for  punitive  damages? 

(2)  Can  a  verdict  for  punitive  damages  be 
sustained  where  there  are  no  actual  damages? 

(3)  Was  It  any  abuse  of  discretion  to  refuse 
to  set  aside  a  verdict  in  a  case  in  which  the 
trial  Judge  said  he  did  not  believe  the  testi- 
mony of  the  witnesses  upon  whose  statement 
the  verdict  must  have  been,  based. 

[1]  1.  Was  there  any  evidence  to  sustain  a 
verdict  for  pnnitlve  damages? 

l^ere  was  evidence  that  a  messenger  boy 
carried  the  telegram  to  the  neighborhood  in 
which  the  plaintlil  lived,  and  there  met  two 
men,  one  of  whom  was  the  son-in-law  of  the 
plainttfF ;  that  they  told  him  that  they  knew 
every  one  In  the  neighborhood,  and  either  of 
them  could  and  would  have  directed  him  to 
the  plaintiff,  but  the  messenger  went  off  with 
the  telegram  undelivered,  without  asking  for 
any  Information.  If  the  jury  believed  that 
statement,  they  might  Infer  from  it  a  willful 
disregard  of  duty.  The  exception  that  raises 
this  question  cannot  be  sustained. 

[2]  2.  Can  a  verdict  for  punitive  damages 
be  sustained  where  there  is  no  actual  flam- 
ages? 

There  is  supposed  to  be  a  conflict  between 
the  case  of  Doster  v.  Telegraph  Co.,  77  S.  C. 
56,  67  B.  B.  671,  and  Bethea  v.  Telegraph  Co., 
97  S.  G.  885,  81  S.  B.  675.  The  Doster  Case 
States  plainly  that  some  actual  damage,  It 
may  be  nominal,  is  necessary  to  support  a 
verdict  for  punitive  damages.  This  is  in  ac- 
cordance with  the  Bethea  Cas&  It  need  not 
api>ear  in  the  verdict,  but  it  must  exist  It 
may  be  only  nominal;  it  may  be  so  small  as 
to  be  negligible,  and  need  not  appear  in  the 
verdict;  but  some  actual  damages,  however 
small,  must  be  alleged  and  proved. 

Tlie  presiding  Judge  charged  the  Jury  that, 
where  there  is  a  willful  invasion  of  plaintiff's 
rights,  the  law  presumes  some  actual  dam- 
age, sufficient  to  sustain  a  verdict  for  puni- 
tive damages;  that  If  the  plaintiff  learned  of 
his  daughter's  Illness  in  time  to  be  with  her 
before  her  death  (the  basis  of  actual  dam- 
ages) then  be  could  recover  nothing  for  actual 
damages;  but,  if  the  failure  to  deliver  the 
telegram  was  willful,  then  the  law  presumes 
actual  damages,  and  they  might  give  a  ver- 
dict for  punitive  damages.  This  was  error, 
and  the  exceptions  that' raise  this  question 
must  be  sustained. 

[3]  3.  Was  it  an  abuse  of  discretion  to  re- 
fuse to  set  aside  a  verdict  in  a  case  in  which 
the  trial  Judge  sold  he  did  not  believe  the 
testimony  of  the  witnesses  upon  whose  state- 
ments the  verdict  must  have  been  based? 

To  tills  question  the  answer  is:  It  is  not 
an  abase  of  discretion.  The  Jury  is  presumed 
to  know  the  witnesses,  and  the  Judge  is  not 
It  would  rob  the  Jury  trials  of  all  of  thefJ' 
safeguards  if  the  court  should  hold  that  it 
will  reject  all  Judgments  based  upon  state- 


ments that  do  not  accord  with  the  individual 
opinions  of  the  members  of  this  court  as  to 
what  a  man  would  do  under  a  given  set  of 
circumstances,  or  that  men  do  not  act  un- 
reasonably, or  it  may  be  do  not  sometimes  act 
foolishly.  The  exception  that  raises  this 
question  cannot  be  sustained. 
The  Judgment  appealed  from  Is  reversed. 

GART,  C.  J.,  and  HYDBICK  and  WATTS, 
JJ.,  concur. 

GAGE,  J.  I  dissent  from  that  single  view 
npon  which  this  court  orders  a  new  trial. 
Both  in  the  Doster  Case  and  in  the  Bethea 
Case  the  verdict  was  like  that  in  the  instant 
case;  that  is,  expressly  for  punitive  damag- 
es. In  these  cases  the  verdict  was  sustained 
because  the  court  thought  there  was  testi- 
mony wliich  tended  to  prove  some  actual 
damage,  and  the  Jury  must  have  intended  to 
include  that  small  damage  in  the  larger  find- 
ing for  punitive  damages. 

In  the  case  at  bar  there  was  like  testimo- 
ny, and  the  verdict  might  have  been  sus- 
tained, but  for  the  charge  of  the  court  The 
court  did  charge  the  Jury  that  "punitive 
damages  will  not  lie  where  there  is  no  in- 
jury." But  the  court  went  further,  and 
charged  that  in  a  case  of  willful  invasion 
of  a  right,  injnry  Is  presumed.  The  court 
only  told  the  Jury  it  might  do  that  which  it 
was  assumed  by  this  court  the  Jury  actual- 
ly did  in  the  Doster  and  Bethea  Cases.  In 
no  transaction,  it  is  true,  may  there  -be  a 
recovery  for  tort  unless  some  hurt  has  been 
done.  Wrong  and  hurt  must  unite  to  make 
a  case  But  hurt  may  be  actual,  or  it  may 
be  presumed.  The  doctrine  Is  thus  stated 
by  a  great  Judge  and  author: 

"There  are  many  cases  in  which  in  point  of 
fact  a  showing  of  pecuniary  damage  is  impos- 
sible, and  some  where  it  would  be  easy  to  show 
that  none  had  been  sustained,  in  which  never- 
theless the  law  adjudges  that  a  tort  baa  been 
committed.  •  *  •  The  ground  of  liability  is 
that  by  every  distinct  invasion  of  right  some 
damage  is  presumed ;  and  the  law  therefore 
makes  some  award,  though  no  damages  are 
proven,  and  none  are  susceptible  of  proof." 
Cooley  on  Torts,  page  63.     . 

An  English  Judge  (Buller)  pnt  it  this  way: 
"The  right  has  been  injured."  This  court  has 
declared: 

"Punitive  damages  are  recoverable  when  there 
has  been  an  intentional  invasion  of  the  plain- 
tiff's rights  [as  in  the  instant  cose],  although 
the  damages  sustained  by  him  are  nominal.  If 
this  was  not  the  law,  a  wrongdoer  would  in 
many  cases  escape  pecuniary  punishment  for  Ids 
willful  or  reckless  conduct"  Arial  v,  W.  U. 
Tel.  Co.,  70  S.  C.  424,  50  S.  E.  7. 

But  nominal  damages  are  not  actual  dam- 
ages; they  are  constructive.  They  follow  of 
course  the  intentional  infraction  of  a  plain 
right,  hurt  or  no  hurt  See  Cyc.  14,  and  cas- 
es cited ;   Black's  Dictionary,  pp.  314,  821. 

I  think  the  circuit  court  charged  the  law 
right,  and  the  Judgment  ought  to  be  af- 
firmed. 
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W.    M.    HITTER    LUMBER    CO.    et   «L    T. 

MONTVAI/B  LUMBER  CO.  et  al. 

(No.  586.) 

(Supreme  Contt  of  North  (TaroUna.     May  2S, 
1916.) 

1.  BOUNDABIEB  «=>3— RBFEREBCB  TO  CONTEM- 
PORANEOUS    SURVET. 

The  rule  that,  where  a  line  ii  actually  run 
by  the  surveyor  and  is  marked  and  a  corner 
made,  a  party  claiming  under  the  patent  or 
deed  shall  bold  accordingly,  notwithstanding  a 
mistaken  description  of  the  land,  is  not  ap- 
plicable, nnless  the  line  thus  run  and  marked 
before  the  execution  of  the  deed  or  contempora- 
neously therewith  was  clearly  intended  by  the 
parties  aa  one  of  the  lines  of  the  laad  to  be 
conveyed. 

[Ed.  Note.— For  other  cases,  see  Bonndariea, 
Ceiat.  Dig.  H  3-41;   Dec.  Dig.  «=>3.] 

2.  DXEDS    €s»93— CONSTBUCnoN— ASCEBTAZR* 

INO  Intent— Meaninq  or  Lamguaoe. 
Such  construction  should  be  made  of  the 
language  of  a  deed  or  other  written  Instmment 
as  is  most  agreeable  to  the  intention  of  the 
parties,  the  intent  and  design,  and  not  the 
words  being  the  principal  tmngs  to  be  con- 
sidered; and,  while  words  cannot  be  altered  or 
other  words  inserted,  the  words  in  the  instru- 
ment that  are  merely  insensible  may  be  ro- 
jected. 

TEd.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  SI  231,  232;   Dec.  Dig.  <S=>93.] 

3.  Apfbai.  and  Ebbob  4=91008, 1017— Bxtikw 
—Findings  of  Fact, 

The  findings  of  fact  by  the  referee  and 
trial  judge  are  conclusive  on  the  Supreme  Court, 
unless  they  are  based  upon  improper  evidence 
or  no  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3911,  3955-3989,  3996- 
4005;    Dec.  Dig.  «=>1008,  1017.] 

4.  BOUNDABIES     «=»3  —  CoHSTBtJCTION— OOIf - 

klictino  Descbiftions. 

A  grant  described  a  line  as  beginning  at 
a  chestnut  oak  and  running  with  B.'s  line  north 
to  the  state  line  at  the  head  of  D.  ridge,  cor- 
nering with  B.'s  northeast  comer.  B.'s  north- 
east corner  was  some  distance  east  of  the  ridge. 
Though  a  line  running  to  D.  ridge  would  have 
followed  another  ridge,  which  was  prominent 
and  well  known,  there  was  no  reference  to  such 
ridge.  B.'s  line  was  marked  at  both  of  its  ends 
and  identified  with  certainty,  and  the  other 
calls  of  the  grant  would  fit  in  with  such  line, 
while,  if  the  line  to  D.  ridge  was  adopted,  it 
would  be  necessary  to  greatly  lengthen  the 
lines  to  reach  other  physical  monuments  called 
for.  Held,  that  the  intent  was  that  the  line 
should  coincide  with  B.'s  line;  the  call  for  D. 
ridge  bein^  descriptive  and  not  locative,  and 
the  rule  giving  natural  objects  greater  weight 
than  marked  trees  and  lines  not  applying. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
CJent.  Dig.  §§  3-41;    Dec.  Dig.  <S=>3.] 

5.  Evidence  ®=>274— Declabations  or  Fob- 
iSEB  Owneb  or  Land— Admissibilitt. 

In  an  action  involving  the  location  of  a 
boundary,  the  declarations  of  a  former  owner 
of  plaintiffs  land  as  to  its  location  were  in- 
competent, where  be  was  not  shown  to  be  dis- 
interested at  the  time  they  were  made,  and  it 
appeared,  on  the  contrary,  that  he  was  inter- 
ested, as  the  declarations  of  a  grantor  are  not 
competent  in  favor  of  one  claiming  under  him. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |§  1121-1134;   Dec.  Dig.  «8=»274.] 


6.  Evidence  €=230-«Declabation8  of  Fob- 
MEit  Owneb  or  Land — ADin88iBn:.TTT. 

Where  a  declarant  has  parted  with  his 
interest,  what  he  afterwards  says  about  linet 
and  boundaries  cannot  be  used  against  those 
claiming  under  him  to  disparage  their  title. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  U  835-851;   Dec.  Dig.  €=230.3 

7.  Depositions   4s»86-— Debtbucxioh — Pboof 
OF  Contents. 

Testimony  as  to  the  contents  of  a  deposi- 
tion, which  had  been  destroyed,  was  properly 
excluded,  where  the  witnesses  were  not  able 
to  give  the  substance  thereof. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent  Dig.  §t  232,  233 ;    Dec.  Dig.  «=>85.] 

8.  Depositions  «»85  —  ADiassiBiLirr  nr 
Evidence— Open  INO  and   Allowing. 

Under  Revisal  1906,  S  1652,  providing  that 
depositions  shall  be  sealed  up  and  returned  to 
the  court,  and  that  the  clerk  or  judge  shall  open 
and  pass  thereujpon  upon  notice  to  the  parties, 
where  a  deposition  had  not  lieen  opened  and 

gassed  upon  when  it  was  destroyed,  and  never 
ad  been  restored  for  that  purpose,  evidence  of 
its  contents  was  not  competent 

[Ed.  Note.— For  other  cases,  see  DepositioDS, 
Cent  Dig.  {{  232,  233;  Dec  Dig.  <8=»85.] 

9.  BOUNDABIXS    «s>36  —  Looatioh— Adkisbi- 
BiLiTT  or  Evidence. 

In'^kn  action  Involving  a  dispute  as  to  flie 
location  of  a  boundary,  the  testimony  of  a 
witness  that  along  in  the  '70's  he  noticed  trees 
on  a  rid^  marked  as  if  they  were  line  trees 
was  too  indefinite  as  to  the  kind  of  marks  or 
their  age  and  in  other  respects  to  be  admis- 
sible. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
C!ent  Dig.  M  153-155,  157-169,  163,  165,  177- 
183;    Dec.  Dig.  «=»35.] 

10.  Appeal  and  Ebbob  4=ol060  —  H abut.B3H 
ESssob— Exclusion  of  Eviobrcb. 

Even  though  the  exclusion  of  such  evidence 
was  erroneous,  it  was  not  sufficiently  hannfol 
to  require  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §;  1068,  1069,  415&-il57, 
4106;   Dec.  Dig.  <S=»1050.] 

11.  Evidence   4=9258— Acts   and    Deci.aba- 

TIONB   or  ATTOBDfET— ADMISBIBILrrr. 

In  an  action  involving  a  boundary  dispute, 
evidence  that  the  attorney  for  a  party  employ- 
ed the  witness  to  show  such  party's  lands  to 
prospective  purchasers,  that  he  instructed  him 
to  show  the  land  west  of  a  ridge,  and  never 
directed  him  to  show  the  land  east  of  a  ridge, 
that  he  had  in  his  possession  a  map,  but  later 
had  another  map  containing  more  land  than  the 
first  map,  was  properly  excluded  where  it  did 
not  appear  that  he  had  any  authority  to  bind  bis 
client  by  his  acts  or  declarations,  since  the 
relation  of  attorney  and  client  guve  him  no 
such  authority,  especially  as  such  relation  ap- 
peared to  have  been  severed  by  the  client^s 
death  at  the  time  of  such  acts  and  declaratiODS. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {§  1006,  1007;   Dec.  Dig.  «S=>25a] 

12.  Evidence    <S=9l83  —  Docuicehtabt    Evi- 
dence—Records  or  Gbants. 

Revisal  1005,  g  988,  provides  that  the  reg- 
istry of  a  deed  or  a  duly  certified  copy  thereof 
shall  be  evidence  in  any  court  without  account- 
ing for  the  nonproduction  of  the  original.  Sec- 
tions 1598  and  1599  provide  that  the  court  may 
upon  affidavit  suggesting  some  material  variance 
from  the  original  in  such  registry,  or  upon  other 
sufficient  grounds,  require  the  production  of  the 
original,  in  which  case  it  shall  be  produced 
or  its  absence  duly  accounted  for.  In  an  action 
involving  a  disputed  boundary,  the  court  ordered 
defendants   to  allow   plaintias   to   inspect  the 
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ori|iiial  state  grant,  under  which  defendants 
claimed,  and  the  plat  and  certiflcate  of  survey 
thereto  attached,  or  to  show  that  they  had  made 
dilifrent  effort  to  find  them  and  had  failed,  and 
that,  ui>on  failure  to  produce  the  original  grant, 
they  should  procure  and  use  a  certiSed  copy 
from  the  office  of  the  secretary  of  state.  Held, 
that  a  reasonable  search  having  been  made  for 
the  original  papers  and  they  not  having  been 
found,  a  certified  copy  was  properly  admitted 
in  evidence,  especiaUy  where  there  was  no 
tan^ble  or  reliable  proof  that  there  was  any 
variance  between  the  originals  and  the  copies. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ff  605-637;   Dec.  Dig.  <S=»183.] 

13.  Evidence  ®s9l30  —  Belbvanot  —  Bxcxtt- 
BiON  AS  Res  Intbb  Alios  Acta. 

In  an  action  involving  the  location  of  one 
boDndary  of  a  grant,  evidence  that,  in  another 
action  between  other  parties  then  interested  in 
the  lands  involved,  the  court  refused  certain  in- 
structions, was  properly  excluded  as  res  inter 
alios  acta. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  403;    Dec.  Dig.  <S=>130.] 

14.  Boundaries  €=»36— Location— Admissi- 
bility OF  Evidence. 

While  the  description  in  a  junior  grant 
may  not  be  evidence  of  the  location  of  lines 
or  boundaries  of  a  senior  grant,  where  the  sur- 
vey for  the  junior  grant  was  made  prior  to  the 
date  of  the  senior  grant,  and  the  senior  grant 
called  for  a  line  fixed  by  such  survey,  the  map 
and  certificate  of  survey  was  properly  admitted 
t>  corroborate  the  testimony  of  the  surveyor, 
who  made  such  survey  in  an  action  involving 
the  location  of  such  line. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  §{  160-162,  164,  166-176;  Dec  Dig. 
<8=>36.] 

15.  QtJiETiRO  Title  <8=s>10— Trespass  <S=5>19— 
BtJBDEN  OF  Proof  —  Recovebt  on  Weak- 
ness OF  Defendant's  Title. 

In  an  action  to  quiet  title  and  to  recover 
for  trespass,  plaintiffs  could  not  recover  on  the 
weakness  of  their  adversaries'  title  nor  by  show- 
ing that  defendants  had  no  title. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  K  36-42;  Dec.  Dig.  «h»10; 
Trespass,  Cent  Dig.  {f  18-31;  Dec.  Dig.  «=» 
19.] 

16.  Boundaries  «=s>37—Bvidkncb— Weight- 
Reputation. 

In  an  action  involving  a  disputed  boundary, 
though  there  was  evidence  of  reputation  as  to 
one  boundary  of  a  grant,  the  referee  was  not 
compelled  to  find  in  accordance  with  such  repu- 
tation, bat  coald  connder  such  evidence  in  con- 
nection with  the  other  evidence,  as  he  was  not 
bound  to  find  a  fact  merely  because  there  was 
some  evidence  of  it,  but  had  a  right  to  weigh 
Buch  evidence. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  184-194;    Dec.  Dig.  «=>37.] 

17.  Witnesses  <&=»37— Competbnct— Knowl- 
kooe. 

The  testimony  of  a  witness  as  to  facts  told 
him  about  the  location  of  one  comer  of  a 
grant  was  properly  excluded,  where  he  would 
not  say  positively  who  it  waa  that  called  his 
attention  thereto  or  what  was  said,  merely 
testi^ing  that  it  seemed  to  be  agreed  by  all 
of  the  persons  present,  as  such  a  witness  must 
be  able  to  give  the  substance  of  what  was  said 
and  by  whom,  and  the  impression  made  on  him 
will  not  answer  the  purpose. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  80-87;   Dec.  Dig.  <8=>37.] 

Clark,  C.  J.,  and  Brown,  J.,  dissenting. 


Appeal  from  Superior  Court,  Swain  Coun- 
ty ;   Carter,  Judge. 

Action  by  the  W.  M.  Ritter  Lumber  Com- 
pany and  another  against  the  Montvale  Lum- 
ber Company  and  others.  From  the  judg- 
ment, both  parties  appeal.    Affirmed. 

The  witness  Walker  mentioned  in  the  opin- 
ion testified  that  along  in  the  '70's  he  noticed 
trees  on  Forester  ridge  marked  as  If  they 
were  Une  trees.  The  court  excluded  the 
statement  that  they  were  marked  as  If  they 
were  line  trees,  admitting  the  evidence  that 
he  noticed  a  line  of  marked  trees.  A  wit- 
ness testified  that  he  was  employed  by  Kope 
Ellas  to  show  the  lands  of  Swepson  to  pros- 
pective purchasers;  that  Ellas  Instructed 
him  t»  show  the  lands  west  of  Forester  ridge, 
and  never  directed  him  to  show  the  lands 
east  of  such  ridge;  that  EUas  had  a  map 
made  of  foolscap  or  legal  paper  pasted  to- 
gether; and  that  later  be  had  another  map 
containing  more  land  than  the  first  and  which 
was  a  larger,  better  looking  map  than  the 
first  one.    This  evidence  was  excluded. 

The  judgment  was  as  follows: 

This  action  coming  on  for  trial  before  the 
Honorable  Frank  Carter,  judge  holding  the 
courts  of  the  Twentieth  judicial  district,  upon 
the  report  of  the  referee  heretofore  appointed 
in  the  cause,  and  exceptions  thereto  filed  by  the 
parties  plaintiffs  and  defendants,  and  having 
been  heard,  and  the  findings  of  fact  and  con- 
clusions of  law  having  been  found  by  the  court 
as  set  forth  in  the  record,  it  is  now  considered 
and  adjudged  by  the  court  that  the  plaintiff 
W.  M.  Ritter  Lumber  Company  is  the  owner 
in  fee  simple  and  entitled  to  the  possession  of 
so  much  of  the  land  in  controversy  as  is  here- 
inafter described,  to  wit,  an  undivided  five- 
thirteenths  interest  in  state  grant  No.  1837,  is- 
sued to  B.  M.  Wikle,  bearing  date  the  25tb  day 
of  May,  1865,  and  of  state  grant  No.  1838, 
issued  to  C.  A.  Wikle  bearing  date  the  26th 
day  of  May,  1865,  and  the  owners  and  are  en- 
titled to  the  possession  of  the  timber,  ease- 
ments, and  other  rights  on  the  land  described 
in  the  A.  M.  Cable  grants  Nos.  7814  and  7815, 
more  fully  described  and  referred  to  in  a  deed 
from  Horace  F.  Taylor  and  Ella  F.  Crate, 
trustees,  to  W.  M.  Ritter,  dated  July  2,  19(». 
and  registered  in  the  office  of  the  register  of 
deeds  of  Swain  county,  N.  C,  in  Deed  Book  X, 
p.  247,  January  1,  1904,  being  Plaintiffs'  Ex- 
hibit No.  57,  and  more  fully  described  as  be- 
ginning on  a  buckeye  at  or  near  the  state  line 
between  Tennessee  and  North  Carolina,  stand- 
ing in  Starkey  Cap,  east  of  Briar  knob  and 
west  of  the  head  of  Big  Chestnut  ridge,  the  said 
two  tracts  of  land  being  located  as  shown  upon 
the  official  map  in  this  cause  made  by  the  sur- 
veyors appointed  by  the  court,  viz.,  H.  S.  Hayes 
and  C.  W.  Slagle,  and  marked  "A.  M.  Cable 
grants,  as  claimed  by  plaintiffs."  And,  as  to 
that  portion  of  one  of  the  said  Cable  grants 
which  laps  upon  the  R.  M.  Wikle  grant  No. 
1837,  it  is  adjudged  that  the  plaintiff  W.  M. 
Ritter  Lumber  Company  is  the  owner  in  fee  of 
five-thirteenths  interest  in  addition  to  the  tim- 
ber, easements,  and  other  rights  herein  adjudged 
to  belong  to  the  plaintiff  W.  M.  Ritter  Lumber 
Company. 

And  it  is  further  adjudged  that  the  beginning 
comer  of  the  R.  M.  Wikle  grant  No.  1837  is  a 
beech  (now  down)  that  formerly  stood  at  or 
near  the  Indian  Camp  branch,  a  tributary  of 
Bone  Valley  creek,  being  the  beech  claimed  by 
the  plaintiffs  and  found  by  the  court  to  be  the 
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becinnlnc  comer  of  the  said  tract  of  land,  at 
the  point  marked  "beech,"  the  southwest  corner 
of  grant  No.  1837,  as  toond  by  the  conrt  and 
shown  on  the  official  map  filed  In  this  cause  by 
H.  S.  Hayes  and  C.  W.  Slasle,  surveyors  as 
aforesaid ;  and  it  is  further  adjudged  that  grant 
No.  1837  covers  and  includes  the  land  begin- 
ning at  said  beech,  and  running  thence  north 
820  poles  to  a  stake;  thence  east  320  poles 
to  a  stake;  thence  south  320  poles  to  a  stake; 
and  thence  west  320  poles  to  the  beginning. 

It  is  further  adjudged  that  the  beicinning 
comer  of  the  &  A.  Wikle  grant  No.  1838  is  a 
chestnut  on  Bear  Pen  ridge  found  by  the  court 
to  be  at  that  point,  blocked  by  H.  S.  Hayes 
and  O.  I.  Calhoun,  and  claimed  by  the  plaintifts 
to  be  the  beginning  corner  of  the  said  grant; 
said  diestnnt  being  at  the  point  marked  "cheat- 
nut,"  the  southeast  comer  of  the  C.  A.  Wikle 
grant  No.  1838,  as  indicated  on  the  official  map 
filed  in  this  cause  by  H.  S.  Hayes  and  C.  W. 
Slagle,  sorveyors. 

On  motion  of  counsel  for  the  defendants,  it  ia 
adjudged  that  the  eastern  boundary  line  of  grant 
No.  138  to  George  S.  Walker  from  the  chestnut 
oak  marked  A  on  said  plat,  made  by  H.  S. 
Hayes  and  C.  W.  Slagle,  is  and  extends  in  a 
straight  line  from  that  chestnut  oak  to  a  sugar 
maple,  which  stands  or  did  stand  at  the  Ten- 
nessee and  North  Carolina  state  line  at  the 
head  of  the  Big  Chestnut  ridge,  and  that  the 
western  boundary  line  of  grant  No.  3290  to 
W.  L.  Love  from  said  chestnut  oak  is  the  same 
as  said  eastern  boundary  line  of  grant  No.  138, 
and  extends  from  said  chestnut  oak  t»  said 
point  where  the  sugar  maple  stands,  or  did 
standj  at  the  line  between  Tennessee  and  North 
Carolina,  at  the  head  of  the  Big  Chestnut  ridge ; 
said  point  at  the  head  of  the  Big  Chestnut  ridge 
where  the  sugar  maple  stands,  or  did  stand, 
being  indicated  on  said  plat  by  the  letter  D, 
and  being  on  top  of  Smoky  Mountains. 

And  it  is  further  adjudged,  on  motion  of 
counsel  for  the  defendants,  that  the  plaintiffs 
W.  M.  Bitter  Lumber  Company  and  Hazel 
Creek  Lumber  Company  are  not,  and  neither 
of  them  is,  the  owner  of  any  land  in  contro- 
versy in  this  action  under  any  interpretation  of 
the  pleadings  west  of  said  line  extending  from 
said  chestnut  oak  at  A  to  said  sugar  maple,  or 
the  point  where  it  stood,  at  D,  except  as  others 
wise  hereinbefore  adjudged. 

And  on  motion  of  defendants'  counsel,  it  is 
further  adjudged  that  the  defendant  Montvale 
liumber  Company  is  the  owner  in  fee  simple 
and  entitled  to  possession  of  the  following  de- 
scribed land,  lying  and  being  in  the  county  of 
Swain,  state  of  North  Carolina,  to  wit:  Being 
part  of  the  land  granted  George  S.  Walker  in 
grant  No.  138,  and  bounded  and  more  par- 
ticularly described  as  follows:  Beginning  at  a 
sugar  tree,  at  the  head  of  Big  Chestnut  ridge, 
the  northeast  comer  of  grant  No.  138,  on  top 
of  the  Smoky  Mountains  In  the  line  between  the 
states  of  North  Carolina  and  Tennessee  (said 
tree  having  fallen  and  being  gone  and  the  place 
where  it  fell  being  indicated  by  a  stone),  from 
which  tree  a  forked  Iieech  on  the  Tennessee  side 
bears  north  28^°  east  68  links  distant,  a  birch 
24  inches  in  diameter  on  the  Tennessee  side 
bean  north  6°  west  71  links  distant,  a  moun- 
tain oak  on  the  North  Carolina  side  24  inches 
in  diameter  bears  south  38°  west  90  links  dis- 
tant, a  forked  buckeye  north  66°  east  87  links 
distant,  a  white  flint  rock  north  80°  east  34 
links  distant,  and  runs  south  28°  west  down 
Big  Chestnut  ridge,  crossing  Defeat  branch  at 
652  poles,  the  top  of  little  Chestnut  ridge  at 
26  poles,  crossing  the  Horse  Cove  branch  at 
S82  poles,  1,060  poles  to  a  stake  and  pointers 
in  Taylor  and  Crate's  line,  tract  No.  6604 ;  thep 
with  that  line  west,  crossing  Bone  Valley  creek 
at  104  poles,  130  poles  to  a  stake,  northwest 
comer  of  Taylor  and  Crate's  tract  No.  6604; 
thence  with  the  line  of  said  tract  No.  6604 
•onth  47  polea  to  a  stake  on  the  line  of  Crate 


Hall's  tract  No.  6219;  then  with  Hall's  line 
south  56°  west  80  poles  to  a  large  rock  and 
pointers  in  a  cove  on  Sam  Buchanan's  line; 
then  with  Buchanan's  line  north  IB"  east  60 
poles  to  a  chestnut  oak  on  top  of  a  ridge,  Bu- 
chanan's corner;  then  with  said  Buchanan's 
line  north  27^°  west  79  poles  to  a  large  chest- 
nut oak  on  top  of  the  ridge  and  near  a  gap  in 
the  ridge;  then  north  72V^°  west  52  poles  to 
a  chestnut;  then  north  58W°  west  83  poles  to 
a  small  chestnut  oak  near  ttie  top  of  the  ridge, 
Buchanan's  northwest  corner:  then  south 
28^^°  west,  crossing  a  branch  at  64  polea, 
crossing  a  second  branch  at  105  poles,  170 
poles,  to  a  chestnut  oak  on  the  top  of  Forester's 
ridge,  Buchanan's  comer;  then  up  the  For- 
ester ridge,  with  its  various  meanders,  north 
25°  west  18  poles,  north  18*  west  18  poles, 
north  261^°  west  28  poles,  north  34%i°  wesi 
16  poles,  north  25°  west  28  poles,  north  16%* 
west  12  poles,  north  48%°  west  9  poles,  north 
13°  east  14  poles,  north  22%°  east  5  poles, 
north  31°  west  10  poles,  north  12  poles,  nortli 
26%°  west  12  poles,  north  3°  west  9  poles, 
north  22°  east  31  poles  to  the  head  of  Mill 
ridge,  north  23%*  west  20  poles,  north  16* 
west  18  poles,  north  39°  west  20  poles,  north 
51%°  west  17  poles,  north  40°  west  7  poles, 
north  62%  °  west  18  poles,  north  32°  east  34 
poles,  north  66°  west  16  poles,  north  72*  west 
10  poles,  north  87%1*  west  34  poles,  north  31* 
west  20  poles,  north  45*  west  18  poles,  north 
68%*  west  22  poles,  north  52°  west  23  poles, 
north  23°  west  40  poles,  north  10  %°  west  60 
poles,  north  22°  west  46  poles,  north  18*  west 
14  poles,  north  27°  west  14  poles  to  the  top  of 
Blockhouse  Mountain,  north  25°  east  41 
poles,  north  47°  east  23  poles,  north  36°  east 
10  poles,  north  32°  east  26  poles,  north  67%!* 
east  12  poles,  north  39°  east  26  poles,  north 
64%°  east  20  poles,  north  20%°  east  18  poles, 
north  6%.°  east  21  poles,  north  41°  east  24 
poles,  north  28°  east  22  poles,  north  61°  west 
10  poles,  north  12%°  east  77  poles  to  the  low 
gap  at  the  head  of  Eagle  creek;  then  up  the 
side  of  the  Smoky  Mountains  north  23°  west  18 
poles,  north  27%,*  west  18  poles,  north  38* 
east  14  poles,  north  35*  east  14  poles,  north 
12°  east  6  poles,  north  16°  east  7  poles,  north 
29°  east  9  poles,  north  32°  east  7  poles,  north 
4*  east  14  poles,  north  32%.*  east  23  poles, 
north  3°  west  10  poles,  north  8°  west  2  poles, 
north  10°  east  3  poles  to  a  small  becoh  in  the 
edge  of  laurel  on  the  state  line  at  the  head  of 
Bone  Valley  creek  (marked  two  lai^e  birchea 
as  witnesses);  then  with  the  state  line  north 
45°  east  14  poles;  then  north  55°  east  20 
poles  to  a  stase  on  the  state  line;  then  east 
1013  poles  to  the  beginning,  crossing  the  head 
of  several  small  branches  on  line  and  contain- 
ing 4,826  acres  more  or  less,  except  the  two 
Wikle  grants  Nos.  1837  and  1838  hereinbefore 
mentioned,  and  the  Cable  grant  hereinbefore 
mentioned  as  7815,  and  the  part  of  said  Cable 
grant  hereinbefore  mentioned  as  7814,  which  ia 
embraced  within  said  boundary. 

On  motion  of  defendants'  counsel,  it  is  fur- 
ther adjudged  that  the  defendant  J.  E.  Cobum 
Is  the  owner  in  fee  simple  and  entitled  to  pos- 
session of  the  land  particularly  described  in 
his  answer  herein,  or  an  amendment  to  answer 
filed  by  him  before  J.  D.  Murphy,  referee,  in 
pursuance  of  leave  given  him  so  to  do  by  said  , 
referee. 

And  it  is  farther  adjudged  by  the  court  that 
the  plaintifls  have  and  recover  of  the  defendants 
and  their  surety  on  their  defense  bond  in  this 
cause  their  costs  in  this  action  to  b^  taxed  by 
the  clerk.  And,  it  appearing  to  the  court  that 
the  referee  and  the  stenographer  have  hereto- 
fore been  paid  an  ample  compensation  for  their 
services,  no  further  allowances  in  this  respect 
are  made. 

The  "Court  Map,"  referred  to  hereinafter, 
is  as  follows: 


Digitized  by 


Google 


M.a) 


W.  M.  BJTTER  LUMBXB  tX).  T.  M0MTVAI;B  LX7MBEB  00. 


441 


,^ 


w>»» 


-fr'^> 


^^7  sSmrr  c<^         « 

4J1  bi8  Ji  GUNTk 
.ucuw  ID  n  OtranoAnrt. 


This  action  was  brought  to  quiet  the  title 
ti>  a  large  tract  of  land  In  the  county  of 
Swain,  formerly  Hacon,  on  the  waters  of 
Hazelnut  creek,  and  alleged  to  be  covered  by 
a  grant  of  the  state  to  W.  L.  Lore,  and  for 
damages  on  account  of  a  trespass  upon  said 
land  by  the  defendants.  The  case  was  re^ 
ferred  to  Hon.  J.  D.  Murphy,  who  filed  a  re- 
port, which  was  reviewed  by  Judge  Carter 
upon  exceptions.  We  cannot  do  better  than 
Insert  here  an  extract  from  the  findings, 
showing  the  contentions  of  the  parties : 

"Ibe  plaintiffs  claimed  the  land  in  controver- 
sy by  mesne  conveyances  under  state  grant  No. 
3290,  issued  to  W.  L.  Love,  assignee  of  B.  L. 
Sawyer,  bearing  date  the  8d  day  of  May,  1872, 
and  recorded  in  the  register's  office  for  Macon 
county,  in  Book  N,  pp.  12  and  13,  on  the  18th 
day  of  June,  1873,  and  also  registered  in  Swain 
county.  In  Book  O,  p.  601,  on  the  3d  day  of 
October,  1894.  The  first  call  in  grant  No.  3290 
b  as  follows:  'On  the  waters  of  Hazelnut 
cre^,  beginning  at  a  chestnut  oak  on  the  trail 
leading  from  the  mouth  of  Sugar  Fork  creek  to 
the  Deep  Gap,  beginning  and  running  with  Col. 
T.  D.Bryson's  line  1,800  poles  north  to  the 
Tennessee  state  line  at  the  bead  of  Defeat 
ridge,  cornering  with  Bryson's  northeast  cor- 
ner.' From  the  end  of  the  first  call,  the  grant 
runs  in  a  general  easterly  direction  with  the 
top  of  the  Smoky  Mountains  by  various  calls  to 
a  buckeye  on  the  top  of  the  Bald  ridge ;  thence 
down  the  Bald  ridge  to  a  white  oak  at  the  high 
rocks;  thence  to  Ose  beginning.  It  was  admit- 
ted that  the  beginning  call  of  grant  No.  3290 
was  at  the  point  marked  'A'  on  the  court  map. 
The  plaintiffs  contended  that  the  first  line  of 
■aid  grant  runs  along  the  Deep  Gap  or  Forester 
ridfe  in  a  northerly  direction  to  the  point  on 


said  map  marked  'B,*  llinndeiliead,  being,  at 
the  point  where  Defeat  ridge  runs  up  to  and 
forms  a  part  of  Thunderhead,  and  that  from 
there  it  ran  easterly  with  the  Tennessee  and 
North  Carolina  state  line,  passing  the  point 
marked  'Sugar  Maple'  at  D  on  the  court  map, 
and  thence  continuing  easterly  to  the  Bald 
ridge,  some  distance  east  of  the  sugar  maple. 
The  defendants  claim  title  to  the  land  In  con- 
troversy, under  state  grant  No.  138,  issued  to 
GeorRe  S.  Walker,  bearing  date  the  8th  day  of 
March,  1881,  and  recorded  in  the  office  of  the 
register  of  deeds  for  Swain  county,  in  Book  No. 
B,  p.  476,  April  20,  1881.  One  of  the  calls  in 
grant  No.  138  extends  from  the  chestnut  oak  at 
A  on  the  court  map  in  a  northeasterly  direction 
to  the  sugar  maple  at  the  head  of  Big  Chestnut 
ridge,  being  the  point  marked  'D'  on  the  court 
map;  and  the  defendants  contended  that  the 
first  call  of  grant  No.  3290  must  run  with  this 
call  in  the  Walker  grant  from  the  point  A  on 
the  court  map  to  the  point  D.  It  was  admit- 
ted that  the  line  A  D  was  not  actually  run  and 
marked  (throughout  its  entire  length)  before  the 
grant  was  taken  out,  but  the  defendant  offered 
evidence  tending  to  show  that  the  line  was  actu- 
ally run  and  marked  for  a  short  distance  from 
the  chestnut  oak  at  A  in  the  direction  of  the 
sugar  maple  at  D,  and  for  a  short  distance 
from  the  sugar  maple  D  in  the  direction  of  the 
chestnut  oak  at  A,  but  it  was  contended  by 
the  defendants  that  the  line  was  ascertained  hy 
a  method  known  to  surveyors  as  triangulation 
and  by  plottintr.  except  as  to  what  had  been  ac- 
tually run  as  aforesaid.  By  these  adverse  con- 
tentions of  parties,  the  triangle  A  B  ]}  A  de- 
fines the  territory  In  controversy." 

The  referee  fonnd  as  a  fact  that  the  line 
A  D  was  marked  fOr  a  short  distance  at 
both  ends,  and  the  court,  in  its  general  find- 
ings of  fact,  states  that  It  was  marked  at  its 
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northeast  end  from  the  sugar  maple  at  D  in 
the  direction  of  the  chestnut  oak,  the  place 
of  beginning  at  A ;  the  latter  being  admitted 
b7  the  parties  to  be  the  beginning  comer  of 
grant  Ko.  3290.  It  was  further  found  that. 
In  the  survey  made  under  the  entries  upon 
which  grant  No.  138  was  issued,  the  first 
line  was  run  from  A,  at  the  chestnut  oak, 
to  B,  at  Defeat  ridge,  not  for  the  purpose 
of  establishing  that  as  a  line  of  the  T.  D. 
Bryson  tract,  but  for  the  purpose  of  trlangu- 
lation,  in  order  to  fix  the  location  and  length 
of  the  line  A  D  (that  is,  from  the  chestnut 
oak  at  A  to  the  sugar  maple  at  D) ;  and 
this  was  done  because  it  was  represented 
that,  between  the  chestnut  oak  and  the  sugar 
maple,  the  land  was  covered  with  thickets 
and  infested  with  poisonous  snakes.  The 
method  of  triangulation  was  suggested  by 
the  surveyor,  and  it  was  adopted  as  a  safe 
method  of  determining  the  line  from  A  to  D 
and  as  avoiding  the  dangers  and  difficulties 
ot  making  a  survey  over  the  land  between 
A  and  D.  Both  the  referee  and  the  Judge 
have  found  as  a  fact  that  the  line  of  the 
Bryson  tract  called  for  in  the  grant  No. 
3290  had  been  well  established  and  runs  from 
A  to  D,  and  the  northeast  corner  of  the  tract 
is  at  the  sugar  maple,  or  D  on  the  map.  It  is 
also  stated  as  a  fact  by  the  referee  and  the 
judge  that  when  Sawyer,  by  Kelly,  surveyor, 
made  the  survey  for  grant  No.  3290,  it  was 
intended  by  them  that  the  line  A  D  between 
the  chestnut  oak  and  the  sugar  maple  should 
be  the  first  line  of  the  survey  and  the  tract 
of  land  to  be  granted.  The  court  also  found 
as  follows : 

"In  respect  of  the  survey  made  in  1871  for 
grant  3290,  the  B.  L.  Sawyer  entries,  the  court 
finds  that  said  survey  began  at  the  chestnut  oak 
at  A,  and  was  carried  to  the  point  B  at  Thun- 
derhead,  the  same  being  the  head  of  Defeat 
ridge,  retracing  the  survey  theretofore  made  in 
1867,  for  the  purposes  heretofore  stated^  and 
that,  from  the  point  B  upon  the  second  lue  of 
said  survey,  the  line  was  run  easterly  to  the 
point  where  the  Locust  ridge  reaches  the  North 
Carolina  and  Tennessee  state  line,  the  second 
line  of  said  survey,  following  the  general  course 
of  the  second  line  of  the  triangle  made  upon 
the  survey  of  1867,  as  above  found,  and  passing 
about  102  poles  to  the  eastward  of  the  head  of 
Big  Chestnut  ridge.  The  court  finds  that  B.  Ia 
Sawyer  was  present  upon  this  survey,  and  that 
the  intention  of  Sawyer  and  the  surveyor  upon 
said  survey  was  to  establish  the  chestnut  oak 
at  A,  a  corner  in  the  Bryson  survey,  as  the  be- 
ginning point  in  said  survey,  and  that  the  west- 
ern line  of  said  survey  should  coincide  with  the 
eastern  line  of  the  survey  of  1867,  and  that  the 
northwest  corner  of  said  last  (first)  mentioned 
survey  should  be  identical  with  the  northeast 
comer  of  the  Bryson  survey  of  1867.  And,  in 
respect  of  both  surveys,  it  was  found  as  a  tact 
that  the  line  from  A  to  B  was  not  actually 
measured  along  said  straight  line,  but  was  meas- 
ured along  the  course  of  Deep  Gap,  or  Forester 
ridge,  and  that  a  corner  was  marked  at  the 
point  where  the  first  and  second  lines  of  the 
triangle  made  upon  the  Bryson  survey  of  1867 
intersect  at  the  state  line  at  Thunderhead.  De- 
feat ridge  is  located  as  plaintiff  claims,  being 
the  ridge  going  up  between  the  prongs  of  Little 
river,  in  Tennessee,  and  the  head  of  Defeat 
ridge  culminates  at  and  with  other  converging 
ridges,  and  forms  the  easteruiuost  knob  of  the 


group  ot  knobs  known  as  Thunderhead,  on  the 
state  line  between  North  Carolina  and  Tennes- 
see; the  said  head  of  Defeat  ridge  being  at  the 
point  marked  'B'  on  the  official  map." 

There  were  other  findings  of  the  referee, 
which  were  approved  by  the  Judge,  and 
should  be  stated  here,  Yiz.i 

"I  further  find  that  B.  L.  Sawyer  knew  in 
1871,  at  the  time  of  said  survey  by  M.  L.  Kelly, 
that  there  was  no  Bryson  line  along  and  np 
said  Deep  Gap  or  Forester  ridge,  and  he  furtbtt 
knew,  as  marker  and  guide  of  the  surveying 
party  under  T.  S.  Siler,  that  the  line  of  T.  D. 
Bryson  runs  from  a  sugar  maple  at  the  head  of 
Big  Chestnut  ridge,  at  the  point  marked  'D'  on 
the  official  map,  to  the  point  marked  'A'  on  the 
official  map.  I  further  find  that  in  1871  the 
said  B.  L.  Sawyer  knew  that  the  true  eastern 
line  of  the  T.  D.  Bryson  lands  runs  from  the 
sugar  maple  at  the  head  of  Big  Chestnut  ridge 
in  a  southwestwardly  direction  to  the  chestnnt 
oak  at  the  point  A  on  the  official  map.  I  fur- 
ther find  that  the  northeast  comer  of  the  sur- 
vey of  the  T.  D.  Bryson  line  is  at  the  sugar 
maple  at  the  head  of  Big  Chestnut  ridee  at  the 
point  marked  'D'  on  the  official  map.' 

There  are  many  findings  of  fact  bearing 
upon  the  general  question  as  to  the  location 
of  the  Bryson  line  and  the  first  line  of  the 
tract  described  in  grant  No.  3290  to  W.  L. 
Love,  under  which  the  plaintiff  claims ;  but 
It  is  not  necessary  to  set  them  out,  as  tJiose 
stated  will  be  sufficient  for  a  clear  nnder- 
standlng  of  the  contentions  of  the  parties 
and  the  question  presented  in  this  appeal. 

The  referee  found  with  the  defendants  In 
the  appeal  that  the  first  line  of  plaintiff's 
grant  No.  3290  was  the  one  from  A  to  D,  and 
not  from  A  to  B,  as  contended  by  the  plain- 
tiff, and  that  the  plaintiffs  are  not  the  own- 
ers of  the  land  covered  by  said  grant  or  of 
any  land  west  of  the  said  line  from  A  to  D, 
except  as  stated  and  decided  in  the  defend- 
ant's appeal,  but  that  the  defendant  Mont- 
vale  Lumber  Company  is  the  owner  of  the 
land  covered  by  said  grant  No.  3290,  vrtth 
the  exception  aforesaid ;  it  being  also  a  part 
of  the  land  covered  by  grant  No.  138,  Issued 
to  George  S.  Walker,  and  described  by  metes 
and  bounds  in  the  Judgment  The  judgment 
may  be  referred  to  for  greater  certainty. 

Both  parties  appealed  from  the  Judgment. 
We  will  proceed  now  to  the  consideration  of 
the  plaintiff's  appeal. 

Theodore  F.  Davidson  and  James  H.  Mer- 
rlmon,  both  of  AshevlUe,  Fred  S.  Johnston, 
of  S'ranklin,  and  Landon  C.  Bell,  of  Colum- 
bus, Ohio,  for  plaintiffs.  F.  A.  Sondley  and 
A.  S.  Barnard,  both  of  AsbeTille,  A.  U. 
Fry,  of  Bryson  City,  and  W.  L.  Taylor,  of 
Baltimore,  Md.,  for  defendants. 

Plaintiffs'  Appeal 

WALKER,  J.  (after  stating  the  fbcts  as 
above).  [1]  The  right  of  the  plaintiffs  to  re- 
cover depends  upon  the  true  location  of  the 
first  Une  of  grant  No.  3290;  that  is,  as  to 
land  described  in  the  grant  whidti  is  not  cov- 
ered by  any  of  the  inside  patents.  The  ques- 
tion as  to  the  effect  of  the  latter  upon  the 
rights  and  interests  of  the  parties  is  present- 
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ed  by  tbe  defendants'  appeal,  and  need  not 
be  considered  here.  The  contention  of  tbe 
plaintiffs  la  that  the  first  line  of  that  grant 
should  be  from  A  to  B,  as  shown  on  the  court 
map,  while  the  defaidanta  say  that  it  should 
be  from  A  to  D.  We  are  satisfied  that  we 
cannot  adopt  tbe  plaintiffs'  view,  unless  we 
hold  that  what  was  done  by  Sawyer  and  Kel- 
ly, when  they  made  the  survey  In  1871, 
amounted  to  a  practical  location  of  the  first 
line  within  the  rule  laid  down  in  Cherry  v. 
Slade,  7  N.  C.  82,  that  where  it  can  be  proved 
that  there  was  a  line  actually  run  by  tbe 
surveyor,  which  was  marked  and  a  comer 
made,  the  party  claiming  under  the  patent  or 
deed  shall  hold  accordingly,  notwithstanding 
a  mistaken  description  of  the  land  in  the  pat- 
ent or  deed.  But  the  insuperable  obstacle  to 
the  application  of  this  rule  is  that  the  line 
must  have  been  "marked  and  a  comer  made"  ; 
and  it  must  also  appear  that  this  was  done 
for  tbe  purpose  of  making  it  a  line  of  the 
tract  of  land  or  a  call  in  the  deed,  for  It  is 
said  in  Safret  v.  Hartman,  50  N.  G  186,  after 
quoting  from  Cherry  v.  .Slade,  as  above: 

"This  rule  presupposes  that  the  patent  or 
deed  is  made  in  pursuance  of  the  survey,  and 
that  the  line  was  marked,  and  the  corner  that 
was  made  in  making  the  survey  was  adopted 
and  acted  upon  in  making  the  patent  or  deed, 
and  therefore  permits  such  line  and  comer  to 
control  the  patent  or  deed,  although  they  are 
not  called  for,  and  do  not  make  a  part  of  it. 
Parol  evidence  being  thus  let  in  for  the  purpose 
of  controUiDg  the  patent  or  deed,  by  establish- 
ing a  line  and  comer  not  called  for,  as  a  matter 
of  coarse,  it  is  also  let  in  for  the  purpose  of 
showing  that  such  line  and  comer  was  not 
adopted  and  acted  on  in  making  the  patent  or 
deed,  because  the  rule  presupposes  this  to  be  the 
fact" 

It  may  also  be  added  at  this  place  that  the 
role  was  adopted,  against  tbe  strong  but  in- 
effectual protest  of  the  Judges  long  since  ex- 
pressed, for  the  sole  purpose  of  executing  the 
intenti<Hi  of  tbe  parties  to  the  grant,  and  not 
to  defeat  it,  and  It  was  under  tbe  stress  of 
some  "bard  case,"  where  a  sense  of  justice 
prevailed  over  the  long-established  and  safe 
rule,  forbidding  a  written  instrument  to  be 
contradicted  or  varied  by  parol  evidence  that 
tbe  rule  was  brought  into  being.  But  conced- 
ing fully  its  existence,  and  that  it  is  too  firm- 
ly imbedded  in  the  law  of  boundary  to  be  now 
disturbed,  we  are  admonished  that  it  should 
be  administered  with  caution  and  not  carried 
beyond  its  well-defined  Umits.  Judge  Pear- 
sou  once  said  that  the  rule  was  "a  violation 
of  principle"  and  should  not  be  extended. 
Safret  v.  Hartman,  supra.  We  may  well  say 
In  this  case  what  was  so  well  said  in  Elliott 
V.  Jefferson,  183  N.  C.  207,  45  S.  E.  558,  64 
L.  R.  A.  135,  that  the  error  of  the  plaintiff 
lies  In  a  misapprehension  of  tbe  application 
of  tbe  rule  that,  in  case  of  a  discrepancy,  a 
marked  line  controls  tbe  calls  in  the  deed  as 
to  coorse  and  distance.  This  rule  never  ap- 
plies, unless  tbe  marked  Une  is  so  connected 
with  the  deed,  either  by  Intrinsic  or  extrinsic 
evidence,  as  to  create  a  presumption  as  to  tbe 


intent  of  tbe  grantor.  Tbe  mere  running  and 
marking  of  a  line  can  never  convey  the  title 
to  land,  nor  can  It  take  the  place  of  a  deed. 
At  best,  it  can  only  serve  to  locate  tbe  land 
conveyed  in  the  deed,  and  can  operate  only  in 
aid  of  the  deed.  Admitting  that  a  line  is  run 
in  contemplation  of  a  deed,  it  does  not  bind 
tbe  grantor,  as  a  different  contract  may  be 
made  or  the  line  subsequently  changed.  As 
no  title  can  vest,  except  by  the  execution  of 
a  deed,  the  vital  question  is  tbe  intent  of 
the  grantor  at  the  time  of  such  execution.  It 
was  also  stated  in  that  case  that: 

"Wherever  a  marked  line  or  other  natural 
object  is  permitted  to  vary  the  description  called 
for  in  the  deed,  it  is  always  in  presumed  fur- 
therance of  the  intent  of  the  grantor  in  the  exe- 
cution of  the  deed.  In  other  words,  it  is  to 
carry  out  the  true  intent  of  the  deed,  and  never 
in  derogation  thereof.  This  principle  is  clearly 
recognized  in  the  authorities  cited  by  the  plain- 
tiff himself,  as  will  api>ear  from  the  following 
extracts:  *  *  •  The  doctrine  thus  laid 
down  is  in  full  accord  with  the  principles  enun- 
ciated and  the  cases  cited  in  Bowen  v.  Gaylord, 
122  N.  G.  816  [29  S.  E.  340],  and  U  sustained 
by  the  general  current  of  authority  here  and 
elsewhere.  In  tbe  construction  of  aU  deeds  and 
grants,  there  is  one  essential  object  to  be  kept 
in  view,  and  that  is  to  ascertain  the  true  intent 
of  the  grantor  and  to  give  full  effect  to  that  in- 
tention, when  not  contrary  to  law.  All  rules 
of  construction  adopted  by  the  courts  are  simply 
means  to  a  given  end,  being  those  methods  of 
reasoning  which  experience  hag  taught  are  best 
calculated  to  lead  to  that  intention.  Hence  all 
authorities  unite  in  saying  that  no  rule  can  be 
invoked,  no  matter  how  correct  in  its  general 
application,  that  tends  to  defeat  the  intention 
of  tbe  grantor.  This  doctrine  is  of  such  uni- 
versal acceptance  as  to  require  but  few  cita- 
tions, more  to  illustrate  its  extent  than  to  prove 
its  existence." 

So  we  see  that  tbe  very  foundation  of  tbe 
rule  is  the  presumed  intention  of  the  parties 
to  tbe  grant,  and  the  only  excuse  for  it,  as  it 
is  opposed  to  the  general  principle,  is  that  It 
enables  us  to  ascertain  what  the  intention 
was  in  respect  of  the  boundary.  It  may  be 
well  here  to  reproduce  some  of  tbe  comments 
of  this  court  upon  the  rule  and  its  applica- 
tion, as  what  has  been  thus  said  is  most  perti- 
nent to  the  facts  of  this  case,  as  found  by 
the  able  and  learned  referee  and  Judge.  The 
question  as  to  tbe  extent  of  the  rale  and  tbe 
manner  of  Its  application  was  presented  in 
the  oft-cited  case  of  Reed  v.  Shenck,  13  N. 
C.  415,  where  Chief  Justice  Henderson,  with 
his  usual  clearness  and  acumen,  thus  refers 
to  the  rule: 

"For  many  years,  we  have  in  all  cases,  I  be- 
lieve, except  one,  adhered  to  tbe  description  con- 
tained in  the  deed ;  and  it  is  much  to  be  lament- 
ed that  we  do  not  altogether.  The  case  to 
which  I  allude  is  where  the  deed  describes  the 
land  by  course  and  distance  only,  and  old  marks 
are  found,  corresponding  in  age,  as  well  as  can 
be  ascertained,  with  tbe  date  of  tbe  deed,  and 
so  nearly  corresponding  with  the  courses  and 
distances  that  they  may  well  be  supposed  to 
have  been  made  for  its  boundaries,  the  marks 
shall  be  taken  as  the  termini  of  the  land.  This 
is  going  as  far  as  prudence  permits,  for  what 
passes  the  land  not  included  by  the  description 
in  the  deed,  but  included  by  the  marked  ter- 
mini? Not  the  deed,  for  the  description  con- 
tained in  the  deed  does  not  comprehend  it    It 
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poasM,  therefon,  either  hj  parol  or  ij  a  mere 
presumption.  As  far  as  we  know,  there  has 
been  no  series  of  decisions,  by  which  the  de- 
scription in  the  deed  is  varied  by  marks,  unless 
they  were  made  for  the  termini  of  the  land  de- 
scribed in  the  deed,  or  supposed  to  be  so  made, 
and  to  which  it  was  intended  the  deed  should 
refer,  or  to  which  it  was  supposed  the  deed 
did  refer,  or  rather  supposed  that  the  courses 
and  distances  corresponded  with  the  marks, 
and  that  the  same  land  was  described,  whether 
by  course  and  distance  in  the  deed  or  by  the 
marked  termini." 

And  in  Baxter  v.  Wilson,  95  N.  0. 138,  Jus- 
tice Ashe,  with  equal  force  and  clearness, 
states  the  object  and  defines  the'  limit  of  the 
rule.    He  said: 

"For  instance,  when  there  has  been  a  practi- 
cal location  of  the  land,  as  when  it  can  be  prov- 
ed that  there  was  a  line  actually  ran  and  mark- 
ed, and  a  comer  made,  such  a  boundary  will 
be  upheld,  notwithstanding  a  mistaken  descrip- 
tion in  the  deed.  Cherry  v.  Slade.  7  N.  C.  82. 
The  construction  has  been  adopted  by  our  court 
to  carry  out  the  intention  of  the  parties,  when 
it  is  clearly  made  to  appear ;  and,  to  effect  that 
object,  course  and  distance  will  be  disregarded, 
if  the  means  of  correcting  the  mistake  be  fur- 
nished by  a  more  certain  description  in  the 
same  deed,  and  especially  will  it  be  so  when 
some  monument  is  erected  contemporaneously 
with  the  execution  of  the  deed" — citing  Camp- 
bell V.  McArthur,  9  N.  0.  S3,  11  Am.  Dec.  738; 
Cooper  V.  White,  46  N.  C.  889;  SpruiU  t. 
Davenport,  44  N.  O.  134 ;  Beed  ▼.  Schenck,  su- 
pra. 

The  rule  has  received  consideration,  and 
its  precise  limits  fixed,  in  the  following  cas- 
es: Shaffer  v.  Gaynor,  U7  N.  0.  16,  23  S.  E. 
154;  Flncannon  v.  Sudderth,  140  N.  C.  246, 
52  S.  B.  679;  Mitchell  v.  Welborn,  149  N.  C. 
347,  63  S.  E.  113;  Lance  v.  Rumbough,  150 
N.  0.  19,  63  S.  E.  357 ;  Land  Co.  t.  Krwin, 
160  N.  0.  41,  68  S.  E.  356— and  more  recently 
it  has  been  discussed  very  fully  by  Justice 
Hoke  in  Clarke  v.  Aldrldge,  162  N.  O.  826,  78 
S.  B.  216,  citing  the  principal  cases,  which 
had  been  decided  up  to  that  time,  and  by 
Justice  Brown  in  Alliacm  v.  Kenion,  163  N. 
C.  582,  79  S.  E.  1110,  and  they  aU  tend  to 
this  general  result  and  agree  upon  this  prop- 
ositlon,  that  the  line  thus  run  and  marked 
before  the  deed  was  executed  or  contempo- 
raneously with  the  deed  must  have  been 
clearly  intended  by  the  parties  as  one  of  the 
lines  of  the  land  to  be  conveyed ;  and,  with- 
out this  intention,  the  mere  fact  that  a  line 
was  surveyed  or  even  marked  will  not  bring 
the  case  within  the  operation  of  the  rule,  un- 
less the  said  intention  can  be  clearly  inferred 
from  the  conduct  of  the  parties  In  regard 
thereto,  the  intention  being  as  essential  as 
the  fact  that  the  line  was  surveyed  and  a 
corner  made. 

[2]  It  has  grown  into  one  of  the  maxims  of 
the  law  that  such  construction  should  be 
made  of  the  language  of  a  deed  or  other 
written  instrument  as  is  most  agreeable  to 
the  intention  of  the  parties.  The  words  are 
not  the  principal  things  to  be  considered, 
but  the  intent  and  design,  which  is  the  chief 
object  to  l>e  attained.  We  cannot  alter  words 
or  Insert  others,  which  are  not  in  the  instru- 
ment, but  those  that  ore  there  should  be  con- 


strued in  the  way  most  likely  to  accord  witji 
the  intent  or  meaning  of  the  parties,  and  we 
may  reject  words  that  are  merely  insensible. 
In  Smith  V.  Parkhurst,  2  Atk.  135,  Lord  Chief 
Justice  Wllles,  referring  to  these  principles 
of  construction,  said: 

"Those  maxims,  my  Lords,  are  founded  npoo 
the  greatest  authority  (Coke,  Plowden,  and  Lord 
Chief  Justice  Hale) ;  and  the  law  commands  the 
astutia  (the  cunning)  of  Judges  in  construing 
words  in  such  a  manner  as  shall  best  answer 
the  intent.  The  art  of  construing  words  in  sndi 
a  manner  as  shall  destroy  the  intent  may  show 
the  ingenuity  ol^  but  is  very  ill  becoming,  a 
Judge."^ 

This  Idea  was  never  better  expressed  than 
in  the  case  of  Walsh  v.  Hill,  38  CaL  481,  487, 
by  Justice  Sanderson: 

"In  the  construction  of  written  instruments, 
we  have  never  derived  much  aid  from  the  tech- 
nical rules  of  the  books.  /Rie  4mly  rule  of 
much  value  *  *  *  is  to  place  ourselves  as 
near  as  possible  in  the  seat*  which  were  occu- 
pied by  the  parties  at  the  time  the  written  in- 
strument was  ezpcutpd;  then,  taking  it  by  its 
tour  comers,  read  it." 

This  is  the  main  object  of  all  construc- 
tions. When  the  intention  of  the  parties  can 
be  ascertained,  nothing  remains  but  to  ef- 
fectuate that  intention.  The  same  rule  has 
frequently  been  stated  by  this  court,  and  ap- 
plied in  the  construction  of  various  kinds  of 
written  Instruments,  grants,  deeds,  wills,  and 
contracts.  Gndger  t.  White,  141  N.  C.  507, 
54  S.  E.  386;  Triplett  t.  WUllams,  149  M.  G. 
394,  68  S.  E.  79,  24  U  B.  A.  (N.  S.)  514. 

When  we  look  at  this  case  in  the  light  of 
the  foregoing  authorities,  it  is  manifest  that 
the  findings  of  the  referee  and  Judge  with- 
draw the  case  from  the  opatMoa  of  the  rule 
as  .to  the  effect  of  a  line  being  run  and  mark- 
ed at  the  time  tlie  grant  waa  made,  as  they 
distinctly  find,  and  as  clearly  and  emphat- 
ically as  language  can  express  such  a  find- 
ing, that  B.  L.  Sawyer  and  his  surveyor,  K. 
L.  Kelly,  when  they  made  the  survey  in  1871 
and  ran  along  Deep  Gap  or  Forester  ridge, 
had  no  ictention  of  marl^ing  the  line  A  B  a3 
a  line  of  the  tract  of  land  to  be  thereafter 
described  in  the  grant  No.  3290.  To  use  tbe 
language  of  the  Judge: 

"In  respect  of  the  survey  made  in  1871,  for 
grant  Kb.  3290,  on  the  B.  L.  Sawyer  entries, 
the  court  finds  that  said  survey  began  at  the 
chestnut  oak  at  A  and  was  carried  to  tbe  point 
B  at  Tbunderhead;  the  same  being  the  head  of 
Defeat  ridt;e,  retracing  the  survey  theretofore 
made  in  ISUt,  for  the  purposes  heretofore  stat- 
ed. ••  •  The  court  finds  that  B.  L.  Saw- 
yer was  present  upon  this  survey,  and  that  the 
intention  of  Sawyer  and  the  surveyor,  upon  said 
survey,  was  to  establish  the  chestnut  oak  at  A, 
a  corner  in  the  Bryson  survey,  as  the  beginning 
point  in  said  survey,  and  that  the  western  line 
of  said  survey  should  coincide  with  the  eastern, 
line  of  the  survey  of  1867,  and  that  the  north- 
west corner  of  said  last  (first),  mentioned  sur- 
vey should  be  identical  with  the  northeast  cor- 
ner of  the  Bryson  survey  of  1867." 

It  is  then  found  as  a  fact  that  tbe  line 
from  A  to  B  was  not  actually  measured 
"along  said  straight  line,"  but  along  the  cor- 
ner of  Deep  Gap  or  Forester  ridge ;  a  comer 
being  marked  at  the  point  where  tbe  first 
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and  aeoond  lines  of  the  triangle  made  upon 
the  Bryson  snrvey  of  1S17  intersected  on  the 
state  Une  at  Thnnderbead.  There  are  fur- 
ther findings  that  B.  L.  Sawyer  knew  in 
1871,  when  he  and  Kelly  made  their  survey, 
that  there  was  "no  Bryson  line  along  and  up 
said  Deep  Gap  or  Forester  ridge";  and  he 
further  knew,  at  said  time,  that  the  line  of 
1.  D.  Bryson  ran  from  a  sugar  maple  at  the 
bead  of  Big  Chestnut  ridge,  at  the  point 
marked  D  on  the  official  map  to  the  chest- 
nut oak,  at  the  point  marked  A  thereon,  and 
he  consequently  knew  that  this  was  the  east- 
em  line  of  T.  D.  Bryson's  land;  that  Is, 
from  the  sugar  maple  at  D,  In  a  sonthwest- 
wardly  direction,  to  the  chestnut  oak  at  A, 
as  the  one  fact  la  necessarily  to  be  inferred 
from  the  other.  It  appears  also  that  it  was 
Sawyer  who  set  the  compass  in  1867  on  the 
Bryson  surrey  and  sighted  to  the  sugar 
maple,  which  he  told  the  surveying  party 
was  at  the  head  of  Big  Chestnnt  ridge.  He 
was  the  marker,  and  he  marked  the  chestnut 
oak,  80  as  to  indicate  the  direction  from 
which  they  had  come  in  reaching  it  and  the 
direction  they  would  go  la  leaving;  the  lat- 
ter being  towards  the  sugar  maple  on  Big 
Chestnnt  ridge.  The  marks  were  three  hacks 
on  each  side  of  the  tree.  Sawyer  Inquired 
of  T.  S.  Slier  how  he  could  measure  the  line 
to  the  sugar  maple  without  running  it,  and 
he  was  shown  how  it  could  be  done  by  a 
diagram.  It  Is  also  foimd  that  It  was  the  In- 
tention that  the  western  line  of  the  Kelly- 
stirvey  of  1871  should  coincide  with  the  east-' 
em  line  of  the  Bryson  survey  of  1867,  and 
that  the  northwest  corner  of  the  Kelly  sur- 
vey should  be  identical  with  the  northeast 
comer  ot  the  Bryson  survey.  The  Bryson 
northeast  comer  is  at  the  sugar  maple,  the 
point  marked  D  on  the  map.  So  It  is  clear 
that  the  line  up  the  Big  Gap  or  Forester 
ridge  was  not  ran  and  marked  for  the  pur- 
pose of  making  it  a  line  of  the  grant  to  be 
thereafter  issned  (No.  3^0) ;  but,  on  the  con- 
trary, the  intention  of  the  parties  was  in 
strict  accordance  with  the  express  words  of 
the  grant,  that  the  line  A  D  should  be  one 
of  Its  lines. 

[3]  We  are  bound  by  the  findings  of  fact 
as  made  by  the  referee  and  Judge,  as  it  Is 
not  our  custom  to  review  them  under  such 
circumstances.  Usry  v.  Salt,  91  N.  C.  400; 
Wiley  V.  Logan,  95  N.  C  358;  Dunavant  v. 
Ballroad  Co.,  122  N.  0.  999,  29  S.  E.  837; 
CoUlns  V.  Toung,  118  N.  C.  265,  23  S.  E.  1005 ; 
Harris  v.  Smith,  144  N.  C.  439,  57  S.  E.  122. 
The  findings  of  fact  are  conclusive  upon  us, 
nnless  it  appears  that  they  were  not  based 
upon  any  evidence,  oi  rested  upon  Improper 
evidence.  Usry  v.  Suit,  supra.  There  was 
evidence  to  sustain  the  findings-  In  this  case. 

[4]  But  plaintiffs  contend  that,  while  the 
call  is  for  the  Bryson  Une,  it  also  extends 
from  A  "1,800  poles  north  to  the  Tennessee 
line  at  the  head  of  Defeat  ridge,  and  they 
Insist  that  the  line  should  go  to  that  place, 
notwithstanding  it  is  also  said  that  it  must 


begin  and  run  with  Bryson's  Une  and  0(»rner 
with  Bryson's  northeast  comer,  but  we  do 
not  think  that  this  is  the  proper  meaning  of 
the  call.  The  leading  purpose  and  dominant 
idea  is  that  this  line  shall  coincide  with  the 
Bryson  line,  and  if  this  part  of  the  call  is 
Ignored,  and  the  line  la  extended  north  to  the 
intersection  of  the  head  of  Defeat  ridge  with 
the  Tennessee  line,  It  would  violate  the  evi- 
dent intention  of  the  parties,  as  gathered 
from  the  deed,  that  It  should  comer  at  D, 
where  the  maple  stood,  and  of  course  stop 
there,  for  it  could  not  comer  there  very  well 
if  that  was  not  to  be  the  end  of  the  line.  The 
dear  intention  of  the  parties  must  prevail, 
and  the  line  must  ran  with  that  of  Bryson's 
and  stop  at  D,  as  a  comer  of  the  land.  It 
Is  plain  that  the  parties  mistakenly  thought, 
when  they  Inserted  the  call  for  Defeat  ridge 
In  the  grant,  that  the  northeast  corner  of  the 
Bryson  land  was  on  the  Tennessee  line  at 
the  head  of  that  ridge,  but  their  purpose  was 
to  stop  at  the  corner,  wherever  It  should  be; 
the  call  for  Defeat  ridge  being  descriptive 
and  not  locative.  The  call  is  to  be  construed 
as  if  it  read,  "Cornering  at  Bryson's  north- 
east comer,  supposed  to  be  on  the  Tennessee 
line,  at  the  head  of  Defeat  ridge."  This  Is 
a  much  more  reasonable  interpretation  of  the 
grant  than 'If  we  should  defeat  the  Intention 
to  make  "Bryson's  line"  one  of  the  lines  by 
running  the  line  along  Deep  Gap  or  Forester 
ridge  to  Defeat  ridge,  eliminating  the  pri- 
mary and  principal  call,  and  the  law  does 
not  reqolre  that  we  should  do  so. 

Referring  to  the  "third"  of  the  four  rules 
for  locating  boundaries  which  are  stated  in 
Obeny  v.  Slade,  7  N.  a  82,  Chief  Justice 
Taylor  said: 

"This  rule  ia  founded  upon  the  game  reasons 
with  the  preceding  ones,  the  deslicn  of  all  being 
to  ascertain  the  location  originally  made,  and, 
calling  for  a  well-known  line  of  another  tract, 
denotes  the  intention  of  the  party,  with  equal 
strength  to  calling  for  a  nataral  boundary,  so 
long  as  that  Une  can  be  proved." 

The  case  of  Bonaparte  v.  Carter,  106  N.  G. 
534,  11  S.  K.  262,  Is  pertinent,  for  there  the 
call  was  for  a  small  oak,  John  Edwards' 
comer,  on  the  side  of  the  creek.  It  tnrtied 
out  that  the  Edwards  comer  was  800  yards 
from  the  creek,  and  the  court,  by  Justice 
Clark,  said: 

"The  side  of  the  creek  Is  not  called  for  as  a 
boundary,  but  merely  as  a  description  of  the  lo- 
cality of  the  beginning  point,  which  is  *a  small 
oak,  John  Edwards'  comer.  If  that  can  be 
identified,  an  inaccuracy  in  the  description  o( 
the  locality  will  be  disregarded.  What  ia  the 
beginning  point  is  a  matter  of  law  for  the  court 
to  declare.  This  it  did  correctly.  Where  it  is 
is  for  the  jury  to  say,  and  the  court  so  held. 
The  objection  is,  in  effect,  that  the  court  did 
not  bold  that,  though  'a  small  oak,  John  Ed- 
wards' cornel-,'  might  be  identified,  it  could  not 
be  held  to  be  the  beginning  corner,  unless  it 
stood  on  the  bank  of  the  creek.  This  is  not  the 
case  where  two  natural  objects,  a  creek  and  a 
marked  tree,  are  both  called  for,  and  the  ques- 
tion arises  which  shall  govern.  The  case  now 
presented  Is  where  a  marked  tree  is  described 
as  located  on  the  side  of  a  creek.    Inquiry  ia: 
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WUcfa  shall  govern,  the  tne  as  it  Is  actually  lo- 
cated, or  as  described  to  be  located?  The  fail- 
ure of  the  description  may  make  it  difficult  to 
satisfy  the  jury  that  the  tree  claimed  to  be  the 
'small  oak,  John  Edwards'  corner,'  is  such. 
But,  if  the  evidence  is  sufficient  to  identify  it, 
the  Inaccuracy  in  describing  the  locality  as  'on 
the  side  of  the  creek,'  when  it  is  300  yards  off, 
cannot  be  allowed  to  vitiate  the  grant.  The 
exact  point  has  never  been  decided  in  this  state, 
but  in  Murray  v.  Spencer,  88  N.  C.  357,  the  court 
intimates  that  when  a  marked  tree  in  the  line 
of  another  tract  is  called  for,  and  the  marked 
tree  *  *  *  is  identified,  but  is  not  in  the 
line  of  the  other  tract,  the  tree  will  be  held  the 
true  comer,  and  the  misdescription  of  it,  as 
being  in  such  other  line,  will  be  disregarded. 
And  the  point  is  expressly  so  held  by  Judge 
Story  in  Cleveland  v.  Smith,  2  Story.  278." 

And  the  same  rule  was  followed  in  Fincan- 
non  T.  Sudderth,  140  N.  C.  246,  52  S.  B.  6T9. 

In  Murray  v.  Spencer,  88  N.  C.  357,  where 
the  conflict  was  between  a  tree  and  the  line 
of  another  tract,  both  being  called  for.  It 
was  held  to  be  a  question  for  the  Jury  to 
determine  as  to  wUch  one  was  actually 
adopted.  In  our  case  the  referee  and  Judge 
have  decided  in  favor  of  the  line,  and  it  is 
intimated  by  Justice  RuflOn  that.  If  the  line 
was  well  known  and  its  location  certain, 
the  preference  should  be  awarded  to  it,  as 
between  the  two  objects  in  the  call.  Physical 
monuments  are  generally  preferred  to  other 
objects  in  the  call,  because  they  are  more 
durable,  and  in  some  respects  more  reliable, 
but  even  they  will  give  way  to  a  more  cer- 
tain and  definite  call,  in  the  grant  or  deed, 
especially  If  the  intention  ia  clearly  mani- 
fested that  tbey  should  not  govern  or  con- 
trol In  ascertaining  the  location  of  the  land. 

It  was  held  in  Jamison  v.  Fopiano,  48  Mo. 
194: 

.  "Although  monuments  will  generally  prevail 
over  other  calls  in  a  deed,  yet  if,  taking  the 
whole  deed  together,  they  are  apparently  er- 
roneous, they  will  be  disregarded.  And  a 
boundary  may  be  rejected  when  it  is  dear  that 
it  was  inadvertently  inserted,  and  that  a  tract 
with  different  boundaries  was  intended  to  be 
conveyed.  •  •  *  In  the  construction  of 
deeds,  words  are  not  the  principal  thing,  but 
the  intent  and  design  of  the  parties ;  and  there- 
fore when  there  are  any  words  in  a  deed  that 
appear  repugnant  to  the  other  parts  of  it,  and 
to  the  general  intention  of  the  parties,  they 
will  be  rejected.  •  •  •  The  evident  intention 
here  was  to  convey  the  whole  Lami  tract,  and 
the  error  of  the  parties  in  designating  a  bound- 
ary line  ought  not  to  defeat  that  intention" — 
citing  Gibson  v.  Bogy,  28  Mo.  478 ;  4  Green- 
leafs  Cruise,  307,  338,  and  note;  Thatcher  v. 
Rowland,  2  Mete.  (Mass.)  41;  Bosworth  v. 
Sturtevant,  2  Gush.  (Mass.)  392. 

"Wliile  natural  objects  and  artificial  bound- 
aries will  generally  prevail  over  course  and 
distance,  yet  the  former  will  often,  from  the  na- 
ture of  the  case,  be  compelled  to  yield  to  the 
most  inferior  call.  Everything  being  equal,  the 
call  for  natural  objects  would  have  precedence, 
because  most  endurable  and  less  liable  to  change, 
and  are  supposed  to  be  selected  as  landmarks 
because  of  their  immutability.  This  is  only 
true  when  they  are  selected  as  locative  calls, 
and  are  then  not  always  absolute;  when  they 
are  noted  in  the  field  notes  as  mere  incidental 
calls  in  passing,  their  reliability  is  weakened 
and  sometimes  rendered  wholly  worthless.  Dis- 
tances called  for  between  comers  to  creeks  or 


roads,  unless  specially  designated  in  such  man- 
ner as  to  show  the  intention  to  make  them  lo- 
cative, are  not  such,  and  will  not  ordinarily 
have  precedence  over  a  call  for  course  and  dis- 
tance. The  calls  in  the  Hunt  deed  for  the  creek 
and  road  are  incidental,  and,  unless  shown  to  be 
intended  as  locative,  sliould  not  be  so  regarded 
if  inconsistent  with  other  locative  calls."  Jones 
V.  Andrews,  72  Tex.  5,  9  S.  W.  170. 

See,  also,  Lutcher  v.  Hart  (Tex.  Civ.  App.) 
26  S.  W.  94;  Page  v.  Schelbel,  11  Ma  167, 
187. 

It  was  held  in  White  t.  Lunlng,  98  U.  S. 
614,  23  U  Ed.  938: 

"(2)  As  a  general  role  monuments,  natural  or 
artificial,  referred  to  in  a  deed,  control  its  con- 
struction, rather  than  courses  and  distances; 
but  this  rule  is  not  inflexible.  It  yields  when- 
ever, taking  all  the  particulars  of  the  deed  to- 
gether, it  would  be  absurd  to  apiriy  it  (3)  If 
monuments  are  inconsistent  with  the  calls  foa 
other  monuments,  and  it  is  apparent  from  all 
the  other  particulars  in  the  deed,  that  they  were 
inadvertently  inserted,  they  will  -  be  rejected. 
(4)  Other  things  being  equal,  boundaries  pre- 
vail over  courses;  but,  where  the  courses  and 
distances  inclose  the  identicai  land  in  dispute, 
it  would  be  wrong  to  let  two  false  boundatiea 
stand,  in  order  to  defeat  a  conveyance." 

See,  also,  1  Jones  on  R.  P.  {§  382,  383,  S84 ; 
2  Devlin  on  Deeds,  1405,  1406;  Noonan  v. 
Lee,  2  Black  (U.  S.)  504,  17  L.  Ed.  279;  Shlpp 
V.  MlUer,  2  Wheat  316,  4  L.  Ed.  248;  Davis 
V.  Ralnsford,  17  Mass.  207;  Thatcher  v. 
Howland,  2  Mete.  (Mass.)  41 ;  Paries  v.  loom- 
is,  6  Gray  (Mass.)  472;  Hamilton  v.  Foster, 
45  Me.  40;  Evans  v.  Greene,  21  Ma  170; 
Bass  V.  Mitchell,  22  Tex.  285;  Bagley  v. 
Morrill,  46  Yt  99 ;  Atkinson  v.  Cummins,  B 
How.  (U.  S.)  485,  13  L.  Ed.  223;  Browning 
V.  Atkinson,  37  Tex.  633;  Barclay  v.  Howell. 
6  Pet  (U.  S.)  511,  8  L.  Bd.  477. 

In  Mayo  v.  Blount  23  N.  C.  283,  It  was 
said  to  be  "a  sound  rule  of  construction  that 
a  perfect  description,  which  fully  aacertalns 
the  corpus,  is  not  to  be  defeated  by  the  addi- 
tion of  a  farther  and  false  descrlptionu" 
Cherry  v.  Slade,  7  N.  C.  at  page  96,  Hender- 
son, J.;  Proctor  v.  Pool,  16  N.  C.  370 ;  Shaf- 
fer V.  Hahn,  lU  N.  a  1,  at  page  11.  15  S. 
E.  1033;  Shultz  v.  Young,  25  N.  C.  385.  4D 
Am.  Dec.  413. 

We  find  it  stated  in  plalntUTs  brief  that: 

"When  a  deed  sufficiently  identifies  a  thing 
by  its  known  or  other  means,  and  then  super- 
adds, unnecessarily,  to  the  description,  such 
further  description,  though  inaccurate,  will  mot 
vitiate  the  previous  and  perfect  description" — 
citing  Simpson  v.  King,  36  N.  C.  11;  Mort- 
gage Co.  V.  Long,  113  N.  C.  128.  18  S.  E.  166. 

This  Is  because  of  the  maxim,  "Falsa  de- 
monstratlo  non  nocet"  If  the  line  should  be 
run  from  A  to  D  and  then  extended  to  the 
head  of  Defeat  ridge  on  the  Tennessee  line. 
so  as  to  satisfy  both  calls  (Clarke  v.  Wagner, 
76  N.  C.  463),  it  would  be  of  no  benefit  to  the 
plaintiffs,  as  we  understand.  But  the  men- 
tion of  Defeat  ridge  was  evidently  tnddental, 
and  not  intended  to  be  locative.  It  was 
merely  a  mistake  of  the  parties  as  to  where 
the  Bryson  comer  was.    As  we  have  seen: 

"All  authorities  unite  in  saying  that  no  rola 
can  be  invoked,  no  matter  bow  correct  ia   ita 
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general  application,  that  tends  to  defeat  the 
iotentioD  o!  the  grantor."  Elliott  ▼.  Jefferson, 
supra. 

In  this  case,  the  mistake  in  the  call  for  De- 
feat ridge  Is  corrected  by  other  more  certain 
descriptions  In  the  grant,  which  Is  one  of  the 
permissible  methods  of  ascertalnln|:  what 
was  meant  Campbell  v.  McArthur,  9  N.  0. 
33,  11  Am.  Dec.  738;  Rltter  v.  Barrett,  20  N. 
O.  (4  Dev.  &  B.)  266;  Cooper  v.  White,  46 
N.  C.  380;  Klssam  v.  Gaylord,  44  N.  0.  116. 
There  are  several  facts  which  tend  to  show 
clearly  what  property  was  Intended  to  be  de- 
scribed: (1)  There  Is  no  reference  in  the 
grant  to  the  Deep  Gap  or  Forester  ridge,  but 
the  call  ia  for  a  course  due  north  to  the  Ten- 
nessee line,  and  this  course  is  deflected,  not 
to  coincide  with  Deep  Gap  or  Forester  ridge, 
but  with  the  Bryson  line,  beginning  with  it, 
tanning  with  it,  and  "cornering"  with  it  at 
its  northeast  comer,  where  the  maple  Is.  We 
must  therefore  adopt  it  as  the  line,  or  at  least 
as  a  part  of  the  line.  Mizell  ▼.  Simmons,  79 
N.  Q  187;  Cansler  v.  Flte,  50  N.  0.  424.  (2) 
If  the  call  is  run  with  the  Bryson  line,  and 
stopped  at  the  Bryson  northeast  comer,  the 
other  calls  of  the  grant  fit  in  with  it,  where- 
as, tf  run  as  plaintlfts  contend  it  should 
be,  there  are  marked  discrepancies.  (3)  The 
Biyson  line  was  marked,  when  the  first  or 
Slier  survey  was  made,  at  both  of  Its  ends, 
and  has  for  its  northeast  comer  a  maple, 
which  identifies  It  with  certainty.  (4)  There 
are  anbsequent  calls  In  the  Bryson  survey  for 
physical  monuments  just  as  certain  and  as 
reliable  as  Defeat  ridge,  and  they  would  not 
be  reached  without  greatly  lengthening  lines, 
if  the  line  Is  carried  to  Defeat  ridge.  One 
of  them  is  "700  poles  to  a  beech,  where  the 
Liocust  ridge  reaches  the  Tennessee  line." 

It  will  be  conceded,  we  presume,  that  the 
mere  understanding  of  the  parties,  without 
more,  as  to  the  location  of  Bryson's  line  and 
northeast  corner,  cannot  control  the  call. 
Hough  V.  Martin,  22  N.  C.  379,  34  Am.  Dea 
403 ;  Johnson  v.  Farlow,  33  N.  O.  199;  Lit- 
erary Fund  v.  Clark,  31  N.  C.  63 ;  Wynne  v. 
Alexander,  29  N.  O.  237,  47  Am.  Dec.  326; 
Sasser  v.  Herring,  14  N.  C.  840 ;  Land  Co.  t. 
Brwln,  150  N.  C.  41,  63  S.  B.  356;  Miller  ▼. 
Bryan,  86  N.  O.  167 ;  Ingram  v.  Ctolson,  14  N. 
C.  620;  Patton  v.  Alexander,  62  N.  C.  603. 
The  call  is  not  from  the  chestnut  oak  (at  A) 
to  Defeat  ridge  (at  B),  but  a  very  different 
one,  and,  If  you  go  to  Defeat  ridge  at  all,  It 
must  be  by  way  of  the  Bryson  line,  and  im- 
portance must  be  attached  to  the  fact  that  it 
also  calls  for  Bryson's  corner  as  the  end  of 
the  line.  The  Bryson  line,  at  the  time,  had 
been  well  established,  having  one  comer  at 
the  chestnut  oak  (at  A)  and  the  other  at  the 
maple  (at  B),  with  marks  on  the  trees  Indicat- 
ing its  course.  It  could  easily  be  identified, 
and  was  certainly  identified. 

There  are  many  exceptions  to  evidence  in 
the  case,  but  we  think  they  can  be  so  classi- 
fled  as  to  present  but  few  questions  for  our 
oonsideratloD. 


[6, 1]  Slrst.  The  testimony  of  the  wltuess- 
es  M.  L.  Kelly,  P.  C.  Sawyer,  and  Joseph  M. 
G-reer,  and  any  other  of  the  same  kind,  as 
to  the  declarations  of  B.  L.  Sawyer  concern- 
ing the  Bryson  line,  was  properly  limited  by 
the  court  to  what  was  actually  done -on  the 
Kelly  survey.  The  declarations  of  B.  L.  Saw- 
yer as  to  the  location  of  the  Bryson  line  were 
lncomx>etent,  because  he  was  not  shown  to  be 
disinterested  at  the  time  they  were  made, 
and,  on  the  contrary,  It  appears  that  he  was 
Interested  at  the  time  of  the  alleged  dedara- 
tlona  Morgan  v.  Puraell,  11  N.  C.  97 ;  Sas- 
ser v.  Herring,  14  N.  C.  340 ;  Hedrick  v.  Gob- 
ble, 63  N.  C.  48 ;  Caldwell  v.  Neely,  81  N.  C. 
114;  Shaffer  v.  Gaynor,  117  N.  C.  16,  23  S.  B. 
154 ;  Yow  V.  Hamilton,  136  N.  C.  357,  48  S.  B. 
782;  Hemphill  v.  HemphlU,  138  N.  O.  504,  51 
S.  Ew  42 ;  Hill  v.  Dalton,  140  N.  0.  9,  52  S.  B. 
273 ;  Lumber  Co.  v.  Branch,  150  N.  C.  240,  63 
S.  El  948.  The  declarations  of  a  grantor  are 
not  competent  in  favor  of  one  claiming  un- 
der him.  Sasser  v.  Herring,  supra.  We  need 
not  say  whether  the  evidence  is  sufficient  to 
show  the  declarations  were  ante  litem  motam. 
It  may  be  said  that,  where  the  declarant  has 
parted  with  his  interest,  what  he  has  after- 
wards said  about  lines  and  boundaries  can- 
not be  used  agahist  those  claiming  under  him 
to  disparage  their  title.  The  same  principle 
applies  to  the  testimony  of  the  witness  A.  C. 
Hoffman. 

[7, 1]  Second.  The  testimony  as  to  the  con- 
tents of  the  deposition  of  Bent  Cook  was 
properly  excluded,  as  the  witnesses  were  not 
able  to  give  the  substance  thereof  (Wright  v. 
Stowe,  49  N.  O.  516;  Whltmlre  v.  Heath,  155 
N.  O.  304,  71  S.  E.  313);  and  besides,  the 
deposition  itself  was  not  competent,  as  It 
had  not  been  opened  and  passed  upon,  when 
It  was  destroyed,  and  never  has  been  restored 
for  that  purpose.  Revisal,  S  1652.  It  may  be 
added  that  the  testimony  of  Bent  Cook  as  to 
declarations  of  Bryson  was  incompetent,  as 
they  were  made  after  Bryson  had  disposed  of 
his  Interest,  and  would  disparage  the  title  of 
those  claiming  under  him.  16  Cya  979.  The 
testimony  of  T.  T.  Jenkins  and  T.  J.  Calhoun 
was  properly  excluded,  and  is  governed  by 
what  we  have  already  said  in  regard  to  the 
other  excluded  evidence.  Besides,  it  does  not 
clearly  appear  when  the  alleged  declarations 
were  made. 

[9,10]  Third.  The  testimony  of  William 
Walker  as  to  line  trees  was  not  sufficiently 
definite  as  to  kind  of  marks  or  their  age,  and 
in  other  respects  was  very  indefinite.  Even 
If  there  was  any  error.  It  was  not  sufficiently 
harmful  for  a  reversal. 

[11]  Fourth.  Testimony  as  to  the  acts  and 
declarations  of  Kope  Ellas  was  properly  re- 
jected. Tlie  relation  between  George  Wi. 
Swepson  and  Ellas,  as  client  and  attorney, 
appears  to  have  been  severed  at  the  time  of 
the  alleged  acts  and  declarations  by  the  death 
of  Swepson,  and  we  can  see  no  authority  In 
Ellas  to  bind  Swepson  by  his  acts  or  decls- 
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rations.  It  snrely  did  not  arise  out  of  th^ 
relations  as  attorney  and  client 

[12]  Fifth.  The  copy  of  the  grant  to  Geo. 
S.  Walker,  No.  138,  talien  from  the  registry, 
was  properly  admitted  In  evidence.  By  Re- 
vlsal,  S  088,  it  Is  provided  that  the  registry  of 
a  deed,  or  duly  certified  copy  thereof,  shall 
be  evidence  in  any  conrt  of  the  state,  without 
accounting  for  the  nonproduction  of  the  orig- 
inal, and  by  sections  1588  and  1599  it  is  fnr- 
'ther  provided  that  the  court  may  "upon  affi- 
davit ETUggesting  some  material  variance  from 
the  original  in  such  registry  or  upon  other 
sufficient  grounds,"  by  rule  or  order,  require 
the  production  of  the  original  of  such  deed,  in 
which  case  the  same  shall  be  produced,  or  its 
absence  duly  accounted  for  according  to  the 
course  and  practice  of  the  court.  In  this  case, 
upon  affidavit,  Judge  Peebles  ordered  that  de- 
fendants allow  plaintiffs  to  inspect  the  orig- 
inal grant,  No.  138,  and  the  plat  and  certlflcate 
of  survey  thereto  attached,  or  show  to  the 
iatisfaction  of  the  court  that  they  had  made 
diligent  effort  to  find  them  and  failed,  and, 
on  failure  to  produce  the  original  grant,  that 
they  procure  and  use  a  certified  copy  of  the 
same  from  the  office  of  the  Secretary  of  State. 
The  latter  was  offered  in  evidence,  and  the 
court  found  that  defendants  had  never  bad 
the  originals  in  their  possession  or  under 
their  control,  and  that  they  had  made  a  bona 
fide  effort  to  produce  the  original  papers  by 
doing  the  things  and  malcing  the  inquiries 
and  search  detailed  in  the  finding.  There- 
upon the  court  overruled  the  exception  to 
the  admission  of  the  copies.  We  concur 
with  hla  honor  that  reasonable  search  bad 
been  made  for  the  missing  papers,  and  that 
the  order  of  Judge  Peebles  had  at  least 
been  substantially  complied  with.  It  was 
fairly  exhaustive  as  to  sources  of  informa- 
tion, and  probable  places  of  deposit,  and  to 
have  required  more  would  have  rendered  it 
practically  almost  impossible  to  have  com- 
plied with  the  order.  There  is  really  no 
tangible  or  reliable  proof  that  there  is  any 
variance  between  the  originals  and  the  cop- 
ies ;  none  upon  which  a  finding  to  that  effect 
should  legally  be  made.  It  is  merely  sugges- 
tion, conjecture,  or  supposition ;  but,  even  if 
there  had  been  some  proof  to  that  effect,  the 
defendants  satisfied  the  court  that  they  had 
made  a  dUigent  effort  to  comply  with  the  or- 
der, as  they  were  required  by  its  terms  to  da 
Justice  Ruffln  said  in  Love  v.  Harbin,  87  N. 
C  at  page  254: 

"A  main  purpose  intended  to  be  accomplished 
by  registration  is  tlie  perpetuation  of  the  instru- 
ment, and  of  the  memorial  of  its  probate  and 
order  of  registration,  and  It  will  not  do  to  hold 
that  this  intention  of  the  statute  may  in  every 
case  he  defeated  by  a  notice  to  produce  the 
original.  Under  the  operation  of  snob  a  rule, 
it  would  be  next  to  impossible  to  establish  any 
title  depending  upon  very  ancient  deeds,  as  they 
are  rarely  preserved  so  as  to  pass  with  the 
land;  and  this  partly  because  it  is  universally 
understood  that,  when  once  resristered,  the 
proofs  of  their  execution  and  probate  are  per- 
petuated." 


[It]  SUtb.  As  to  the  tesUmpny  of  Mr.  Da> 
vidson  in  regard  to  proceedings  in  Wyman 
V.  Taylor,  we  do  not  see  how  it  could  be 
competent,  if  relevant  to  the  issue  in  this 
case,  to  show  that  the  court  refused  certain 
Instructions  in'  that  case.  It  was  res  inter 
alios  acta.  The  court  submitted  the  evidence 
for  the  purpose  for  showing  the  litem  mo- 
tam,  as  the  record  states. 

[14]  Seventh.  The  description  in  a  Junior 
grant  may  not  be  evidence  of  the  location  of 
lines  or  boundaries  of  a  senior  grant  (Sasser 
V.  Herring,  supra;  Hill  v,  Dalton,  136  N.  C. 
339,  48  S.  E.  784),  but  it  was  the  surrey  of 
Slier  that  fixed  the  Bryson  line,  and  this  was 
made  prior  to  the  date  of  the  senior  grant 
No.  3290.  This  is  quite  a  different  question 
from  the  one  decided  in  the  cases  cited.  The 
court  properly  admitted  the  map  and  certlfl- 
cate of  survey  to  corroborate  Slier. 

[15]  raghth.  If  there  is  any  defect  In  the 
defendant's  chain  of  title,  it  does  not  concern 
the  plaintiffs  in  this  appeal,  as-  they  mast  re- 
cover upon  the  strength  of  their  own  title, 
and  not  upon  the  weakness  of  their  adver- 
sary's. They  cannot  recover  by  showing 
merely  that  defendants  had  no  title,  even  If 
this  be  true. 

[II]  Ninth.  The  referee  was  not  bonnd  to 
find  a  fact  simply  because  there  may  have 
been  some  evidence  of  it  as  be  had  the  right 
to  weigh  the  same,  and  therefore  he  could 
consider  the  evidence  of  reputation  as  to  the 
Bryson  line  in  connection  with  the  other  evi- 
dence In  the  case,  and  was  not  compelled  to 
find  in  accordance  with  the  reputation.  Be 
considers  the  whole  evidence^  and  not  merely 
a  part  of  it,  and  this  applies  to  other  excep- 
tions based  upon  his  failure  to  find  certain 
facts. 

[17]  Tenth.  The  testimony  of  Jos.  U. 
Greer,  as  to  certain  facts  told  him  about  the 
Bryson  northeast  corner  at  Defeat  ridge,  was 
properly  excluded,  as  he  said,  "It  seeuied  to 
be  agreed  by  all  of  said  persona,"  but  Just 
who  it  was  that  called  his  attention  to  it  be 
would  not  say  positively,  because  he  did  not 
recollect  every  person  present  This  was  en- 
tirely too  indefinite.  He  did  not  and  could 
not  say  who  it  was,  nor  did  he  state  what 
was  said,  so  that  the  court  could  Judge  of 
the  qnality  of  the  testimony,  but  he  was 
only  able  to  state  that  "it  seemed  to  be 
agreed  by  them."  The  witness  must  be  able 
to  give  the  substance  of  what  was  said  and 
by  whom,  and  the  impression  made  on  him 
will  not  answer  the  purpose.  This  was  held 
in  Grant  v.  Mitchell,  156  N.  C.  15,  at  page  18, 
71  &  B.  1087,  at  page  1089,  Ann.  Cas.  1912D, 
1119,  where  It  is  said: 

"He  secondary  witness  may  •  •  •  give 
the  substance,  but  not  the  mere  effect,  of  the 
former  testimony.  To  allow  him  to  state  the 
latter  only  would  be  to  uermit  him  to  decide 
upon  the  effect  of  the  testimony.  Instead  of  sub- 
mitting it  to  the  jury,  to  whom  it  properly  b<^ 
longs"— quoting  from  Jones  v.  Ward.  48  N.  G 
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26,  64  Am.  Dec.  590,  and  citing  King  t.  JoliSe, 
4  Term.  R.  290. 

There  are  a  few  more  ezceittlons,  but  they 
are  fully  covered,  we  think,  by  what  we  have 
Bald  In  regard  to  the  others,  and  require  no 
further  discussion.  It  may  be  said  generally, 
and  in  conclusion,  that  no  reference  la  made 
in  grant  No.  3290  to  Deep  Gap  or  Forester 
ridge  as  a  line  of  the  grant,  and  this  is  made 
more  signiflcant  by  the  fact  that  it  is  refer- 
red to  only  for  the  purpose  of  describing  the 
beginning  comer  at  the  chestnut  oak  (A  on 
map),  and  the  next  call  is  "north  with  Col. 
T.  IX  Bi^son'B  line,"  and  so  forth,  and  not 
'^orth  with  the  Deep  Gap  or  Forester  ridge. 
Col.  Bryson's  line,"  as  we  would  expect  if 
the  ridge  controlled  the  calL  The  referee 
and  Judge  find  that  It  was  not  the  intention 
to  make  the  ridge  one  of  the  lines,  or  Defeat 
ridge  one  of  the  comers,  but  the  sole  Inten- 
tlcm  was  to  start  at  the  chestnut  oak  and  go 
to  the  sugar  tree  or  maple  at  the  head  of 
Big  Chestnut  ridge.  It  is  found  as  a  fact 
that  in  the  survey  of  1871,  tat  grant  No. 
3290,  the  line  was  measured  along  Deep  Gap 
or  Forester  ridge  and  carried  to  Thunder- 
head,  It  being  the  head  of  Defeat  ridge.  In 
order  to  retrace  the  survey  of  1867,  for  the 
purpose  heretofore  stated,  which  was  tri- 
angnlatlon;  the  object  bdng  to  locate  the 
line  from  A  to  D,  or  from  the  first  comer  to 
the  sugar  maple,  and  to  establish,  at  the  lat- 
ter place,  the  Bryson  northeast  comer.  If 
a  line  had  been  mn  along  Deep  Gap,  It  could 
not  be  adopted  as  a  line  of  the  survey,  unless 
It  was  80  Intended  to  be,  and  It  Is  found  by 
both  referee  and  Judge  that  there  was  no 
such  Intention.  The  line  from  A  to  D  was 
marked  for  some  distance  at  either  end,  and 
cuts  or  hacks  made  on  the  chestnut  tree  at 
the  place  of  beginning,  and,  at  the  time.  In- 
dicating its  direction.  Besides,  to  fix  the 
line  at  A  D  will  harmonize  with  the  other 
calls  of  the  Bryson  tract  of  land.  All  these 
things  being  considered,  and  others  could  be 
added,  make  it  safer  and  more  certain,  as  a 
guide  to  the  intention  of  the  parties,  that  the 
call  should  be  controlled  by  the  Bryson  line 
as  thus  located,  from  A  to  D,  than  by  the 
line  A  B,  which  Is  not  even  north,  and  has 
no  such  indicia  of  a  line  as  we  find  on  the 
other.  Again  we  say  physical  monuments 
will  liave  the  preference  in  the  calls,  unless 
there  Is  some  more  definite  and  certain  call 
that  clearly  Indicates  the  intention  of  the 
parties.  There  is  no  hard  and  fast  rule  of 
the  law  that  Is  permitted  to  have  the  effect 
of  defeating  the  clearly  expressed  will  of  the 
parties. 

It  must  be  borne  In  mind  that  we  are  deal- 
ing with  a  referee's  report,  in  which  the 
facts  were  found  and  the  findings  afterwards 
confirmed  by  the  Judge,  and  this  renders 
many  of  the  cases  cited  by  the  plaintiff  in- 
applicable. It  Is  found,  for  Instance,  that  the 
line  from  A  to  B  was  not  run  and  marked, 
nor  was  it  intended  to  be  the  first  line  of 
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the  Kelly  survey,  but  the  line  A  D  was  in- 
tended to  be  the  first  line,  and  further  that 
the  line  A  B,  by  Forester's  Deep  Gap  ridge, 
was  run,  though  not  marked,  for  the  purpose 
solely  of  locating  the  line  A  D,'a8  the  first 
line  of  the  tract;  the  Kelly  survey  having 
been  made  Just  as  was  the  Slier  survey  and 
for  the  same  purpose.  The  rule,  therefore, 
which  classifies  locative  calls  into  natural 
objects,  mountains,  rivers,  lakes,  and  creeks, 
artificial  objects,  as  marked  trees  lines,  and 
course  and  distance,  giving  them  rank  in  the 
order  named,  does  not  require,  In  this  case, 
that  the  first  line  should  run  from  A  to  B, 
without  any  regard  to  the  call  for  Bryson's 
line,  as  the  line  A  D  was  actually  run  and 
marked  tor  the  first  line,  and  besides  there 
are  other  calls  in  the  survey  of  equal  impor- 
tance with  the  one  for  Defeat  ridge,  which 
would  have  to  be  disregarded.  If  that  is 
adopted  as  the  end  of  the  first  line.  If  the 
line  is  run  from  A  to  D,  we  are  following 
the  footsteps  of  the  surveyor,  and  rejecting 
a  false  description  for  that  which  Is  not 
only  certain,  but  which  the  referee  and  Judge 
say  was  the  oae  actually  adopted  by  the  par- 
ties at  the  time  of  maldn^  the  surveys.  This 
Is  not  a  case  where  there  is  a  call  by  course 
merely  to  a  certain  object,  for  here  the 
course  is  controlled  by  an  additional  call  for 
a  well-established  line  of  another  tract, 
which  was  actually  run  and  marked  when 
the  Bryson  line  was  surveyed,  and  the  ques- 
tion is  whether  the  course  should  be  along 
said  line.  The  well-settled  rule,  and  the  true 
construction  of  the  grant,  require  this  de- 
parture from  the  course.  Lumber  Co.  v. 
Button,  159  N.  O.  445,  74  S.  EX  1058;  Whit- 
aker  v.  Cover,  140  N.  C.  280,  52  S.  B.  681: 
Bowen  v.  Lumber  Co,  153  N.  C.  366,  69  S.  E 
258.  Abstract  rules  of  law  should  not  be  so 
applied  as  to  disappoint  the  clear  Intention 
of  the  parties  (Triplett  v.  WUliams,  149  N. 
C.  394,  63  S.  E.  79,  24  L.  R.  A.  [N.  S.]  614 ; 
Gudger  v.  White,  141  N.  C.  607,  54  8.  B.  386). 
and  the  rales  of  law  In  respect  to  boundary 
were  adopted  to  prevent  such  a  result.  It 
may  be  added  that  Forester  or  Deep  Gap 
ridge,  along  which  the  Kelly  survey  Is  claim- 
ed to  have  been  made,  appears  to  be  quite  as 
prominent  and  as  well  Imown  as  Defeat 
ridge,  and  yet  there  is  no  mention  of  It  in 
the  surveys,  or  the  grants,  as  a  line.  It  is 
argued  by  plaintiffs  that  It  would  be  far 
more  certain,  if  called  for,  than  the  line  of 
another  tract,  and,  if  this  Is  so,  why  did  not 
the  surveyor  call  for  it? 

The  record  and  the  briefs  are  voluminous, 
the  record  containing  805  and  the  briefs  342 
printed  pages,  and  there  were  a  large  num- 
ber of  exceptions,  rannlng  into  the  hundreds. 
Some  of  the  questions  are  highly  Important 
and  very  delicate  in  certain  of  their  phases. 
The  case  has  been  strenuously  contested, 
with  great  ability  and  research,  and  the 
court  has  bestowed  upon  it  most  careful 
study  and  reflection.     We  have  concluded 
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that  we  bnt  decide  It  upon  Its  tme  legal  mer- 
its, when  we  hold  that  no  error  was  commit- 
ted at  the  bearing  In  this  the  plaintiff's  ap- 
peal. 
No  error. 

Defendants'   Appeal. 

PBR  CURIAM.  In  the  defendants'  appeal 
it  is  found,  and  so  adjudged  by  the  court, 
that  there  Is  no  error  in  the  proceedings  or 
Judgment. 

No  error. 

Plaintiffs'  Appeal. 

BROWN,  J.  (dissenting).  I  feel  compelled 
to  differ  from  tlie  conclusions  reached  by  the 
majority  of  the  court  in  this  case,  and  I  will 
state  my  reasons  as  briefly  as  possible 

This  is  an  action  brought  to  recover  a  tri- 
angular tract  of  land,  delineated  on  the  map 
as  beginning  at  A,  running  to  B,  thence  to 
D,  and  back  to  A.  The  plaintiffs  appeal  in- 
▼olves  the  proper  location  of  the  first  line  of 
grant  No.  3290.  The  beginning  corner  of 
this  grant  is  admitted  by  all  parties  to  this 
action  to  be  correctly  located,  and  is  shown 
on  the  court  map  at  the  letter  A.  The  de- 
scription of  grant  3290  may  be  analyzed  as 
follows:  (1)  A  tract  of  land  containing  10,- 
000  acres.  (2)  Lying  in  Macon  county,  sec- 
don  No. ,  District  No. .  (3)  Be- 
ing part  of  the  lands  lately  acquired,  etc. 
(4)  Bounded  as  follows,  viz.  (5)  On  the  wa- 
ters of  Hazlenut  creek.  (6)  Beginning  at  a 
chestnut  oak  on  a  trail  leading  from  the 
mouth  of  Sugar  Fork  creek  to  the  Deep  Gap. 
(7)  Beginning  and  running  with  Col.  T.  D. 
Bryson's  line.  (8)  Eighteen  hundred  poles 
north  to  the  Tennessee  line  at  the  head  of 
Defeat  ridge.  (9)  Cornering  with  Bryson's 
northeast  corner.  (10)  Thence  east  700  poles 
to  a  beech  where  the  Locust  ridge  reached 
the  Tennessee  line,  etc. 

It  is  admitted  that  the  chestnut  oak  at  A 
is  the  beginning  corner  of  this  grant.  I  am 
of  opinion:  (1)  That  the  first  line  of  grant 
3290  begins  at  A  and  runs  to  B  on  the  map 
as  a  conclusion  of  law  wholly  irrespective  of 
whether  there  ever  has  been  or  is  now  a 
"Bryson's  line,"  and  regardless  of  where  it 
was  located  or  alleged  to  have  been  located. 
In  other  words,  the  existence  and  location 
of  this  line  is  entirely  Immaterial  for  the 
purpose  of  establishing  the  first  line  of  grant 
3290.  The  admitted  facts  show  that  this 
granfwas  located  by  starting  at  A  and  run- 
ning to  B ;  this  being  the  identical  line  actu- 
ally run  and  marked  at  the  time  the  entries 
were  mada  (2)  Assuming  that  the  Bryson 
line  is  material,  it  appears  to  be  undisputed 
that,  at  the  time  of  the  survey  in  1871  and 
the  issuance  of  grant  3290  thereon  in  1872, 
the  line  from  A  to  B  was  reputed  to  be  the 
Bryson  line,  even  though  that  repute  was  in- 
correct, and  the  surveyor  located  the  first 
line  of  grant  3290  under  the  belief  that  he 
was  running  with  the  true  Bryson  line,  and 


he  acted  upon  that  belief,  although  It  may 
have  been  erroneous. 

The  referee  finds: 

"That  Defeat  ridge  la  located,  as  plaintiff 
claims,  bein^  the  ridge  going  up  between  the 
prongs  of  Little  river,  in  Tennessee,  and  the 
head  of  Defeat  ridge  culminates  at  and  with 
other  converging  ridges  and  forms  the  eastem- 
most  knob  of  the  group  of  knobs  known  as 
Thunderhead,  on  the  state  line  between  North 
Carolina  and  Tennessee;  the  said  head  of  De- 
feat ridge  being  at  the  point  marked  'B'  on  the 
official  map." 

The  court  finds  that  in  making  the  survey 
in  1871  of  the  B.  Li  Sawyer  entries,  upon 
which  grant  Na  3290  issued,  in  1872  M.  L. 
Kelly,  the  county  surveyor,  with  his  crew, 
surveyed  from  tbe  said  point  A  up  the  De^ 
Gap  or  Forester  ridge  to  the  top  of  the 
Smoky  Mountains  at  B  at  the  head  of  Defeat 
ridge,  and  at  the  said  point  B  made  and 
marked  a  comer  on  a  tree  of  the  survey  he 
was  then  making  and  upon  which  grant  Nol 
3290  issued.  The  said  tree  was  marked  as 
a  comer  by  M.  L.  Kelly  In  1871,  having  been 
previously  marked  as  a  corner  of  the  Bryson 
survey  in  1867. 

The  call  for  1,800  poles  north  to  the  Ten- 
nessee state  line  at  the  head  of  Defeat  ridge 
is.  In  my  opinion,  controlling.  There  are 
two  well-defined  objects  that  are  unmistaka- 
ble; one  is  the  state  line  that  divides  North 
Carolina  and  Tennessee,  and  the  other  la 
Defeat  ridge.  This  ridge,  as  shown  by  the 
evidence,  and  not  controverted,  Is  one  of  the 
most  prominent  natural  objects  in  the  whole 
of  that  great  range  of  the  Smoky  Mountains, 
and  because  of  its  prominence  has  been  long 
and  well  known  to  tbe  citizens  and  inhab- 
itants of  both  states  of  Tennessee  and  North 
Carolina,  as  well  as  to  the  United  States  sur- 
veys and  to  geographers.  It  would  be  dlffl- 
cult  to  find  a  better  defined  and  located  nat- 
ural object,  or  one  better  known  in  all  that 
country.  The  location  of  this  ridge,  where 
it  Joins  the  Smoky  Mountains,  and  its  re- 
lation to  the  state  line,  was  overwhelmingly 
established  by  the  evidence,  and  the  court 
found  the  fact  to  be  that  It  was  located  at  B. 

It  was  also  admitted  that  the  dividing  Une 
between  the  states  of  Tennessee  and  North 
Carolina  passed  along  the  crest  of  the  Smoky 
Mountains.  So  that  we  have  here  a  remarka- 
ble conjunction,  in  fact,  of  both  the  descrip- 
tions mentioned  In  the  surveyor's  certificate 
of  his  survey,  and  the  grant  Issued  thereon, 
viz.,  "the  Tennessee  line  and  Defeat  ridge." 

These  facts  being  practically  admitted  or 
indisputably  ascertained,  under  the  repeated 
and  well-settled  decisions  of  this  court.  It 
follows,  as  the  legal  result,  that  the  first 
line  of  grant  3290  begins  at  A  and  runs  to 
B.  As  I  read  the  'cases,  this  rule  of  law 
may  be  regarded  as  an  ancient  one  in  tbis 
state,  and  so  well  settled  that  It  can  hardly 
be  seriously  questioned. 

Among  the  many  cases  cited  In  the  elabo- 
rate and  learned  brief  of  the  plaintUTs  coton- 
sel,  we  find  the  following  to  be  especially  in 
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point,  where  the  rule  is  most  Instructively 
applied  to  facts  very  similar  to  those  In  the 
case  under  consideration:  MlUer  v.  Cherry, 
56  N.  C.  29;  Jones  v.  Robinson,  78  N.  C. 
398;  Flannlgan  v.  Lee,  19  N.  C.  430;  Carson 
v.  Burnett,  18  N.  C.  558,  30  Am.  Dec.  143; 
Jones  V.  Bunker,  83  N.  C.  327;  Reed  t. 
Shenck,  14  N.  C.  65;  Graybeal  v.  Powers,  76 
N.  O.  71;  Waters  v.  Simmons,  52  N.  C.  543. 

When  a  deed  sufficiently  Identifies  a  thing 
by  its  known  name,  or  other  means,  and 
then  superadds,  unnecessarily,  to  the  descrip- 
tion, such  further  description,  though  Inac- 
curate, wlU  not  vitiate  the  previous  and  per- 
fect description.  Simpson  v.  King,  36  N.  C. 
11;  Mortgage  Co.  v.  Long,  113  N.  C.  126,  18 
S.  B.  165;  Proctor  v.  Pool,  15  N.  C.  373. 

The  head  of  Defeat  ridge  is  a  natural  ob- 
ject so  commanding  in  Its  charatcer  that  it 
answers  the  description  fully,  and  is  soffi- 
tdeat  of  itself  to  locate  the  second  corner, 
regardless  of  whether  the  line  runs  with  Bry- 
son's  line  or  not  The  unnecessary  and  false 
description  will  be  disregarded  and  the  line 
run  to  tills  controlling  natural  monument 

In  ElhringhauB  v.  Cartwrlght  30  N.  O.  42, 
It  Is  said: 

"Many  of  the  rales  respecting  bomidaries  are 
examples  of  preferring  one  part  of  the  descrip- 
tion, turning  out  to  be  true,  to  another  part, 
turning  out  to  be  untrue.  The  case  of  Proctor 
V.  Fool,  15  N.  0.  (4  Dev.)  370,  is  an  instance  of 
the  application  of  the  rule  to  a  general  descrip- 
tion of  the  thing  devised;  the  court  holding 
that  the  effect  of  the  true  description  was  not 
to  be  weakened  by  a  further  and  unnecessary 
false  description.'  Smith  t.  Low,  24  N.  C. 
460. 

In  MUler  v.  Cherry,  56  N.  a  29,  It  is  said: 
"Our  decision  is  made  imder  the  rule  that 
where  more  than  one  description  is  given,  and 
there  is  a  discrepancy,  that  description  will  be 
adhered  to  as  to  which  there  is  the  least  likeli- 
hood that  a  mistake  would  be  committed,  and 
that  be  rejected  in  regard  to  which  mistakes 
are  more  apt  to  be  made.  Tliis  is  a  rule  of  fre- 
quent application.  If  a  tract  of  land  be  de- 
scribed by  natural  objects,  or  corner  trees,  and 
also  by  course  and  distance,  and  there  turns  out 
to  be  a  discrepancy,  the  latter  description  is  re- 
jected." 

In  Addington  T.  Jones,  62  N.  G.  684,  the 
court  said: 

"Tliis  rule,  in  respect  to  questions  of  bound- 
ary, presupposes  that  the  description  which  is  to 
control,  and  be  put  in  the  place  of  course  and 
distance,  has  of  itself  sufficient  certainty  to  lo- 
cate the  laud,  supposing  the  'course  and  dis- 
tance,' which  it  controls  and  contradicts,  to  be 
stricken  out  of  the  grant" 

In  Stafford  v.  King,  30  Tex.  257,  94  Am. 
Dec.  308,  it  Is  laid  down  that  the  general 
rales  in  respect  to  locating  land  are:  (1) 
By  natural  objects,  such  as  rivers,  moun- 
t^ns,  lakes,  creeks;  (2)  artificial  marks, 
such  as  marked  trees  and  lines;  (3)  course 
and  distance.  In  this  case  Chief  Justice 
Marshall  is  quoted  as  having  said: 

"That  the  most  material  and  most  certain  call 
shall  control  those  which  are  less  material  and 
less  certain." 

In  this  case  It  is  laid  down  as  a  prime 
role  that: 


The  "footsteps  of  the  surveyor  must  be  fol- 
lowed, and  the  above  rules  are  found  to  afford 
the  best  and  most  unerring  guides  to  enable  one 
to  do  so." 

In  Doe  V.  Paine,  11  N.  0.  71,  16  Am.  Dec. 
507,  it  is  said  that: 

"When  the  natural  boundary  is  unique,  it  has 
properties  peculiar  to  itself." 

A  more  distinctive,  commanding,  and  con- 
trolling object  could  scarcely  be  thought  of 
than  the  well-known  head  of  a  great  moun- 
tain ridge. 

In  Carson  v.  Burnett,  18  N.  O.  668,  80  Am. 
Dec.  143,  it  is  said: 

"The  object  in  all  boundary  questions  is  to  find 
some  certain  evidence  of  what  particular  land 
was  surveyed,  or  was  intended  to  be  conveyed. 

•  *  •  When  the  call  is  for  the  line  of  anoth- 
er, it  has  also  been  held  that  course  and  distance 
may  yield  to  it  But  it  is  obviously  not  so  de- 
cisive as  the  call  for  a  natural  boundary." 

In  Waters  t.  Simmons,  52  N.  O.  643,  the 
court  stated: 

"One  of  the  calls  of  the  grant  •  •  •  is  'the 
head   of   Spellar's    creek,'    which    is    certainly 

*  •  •  a  natural  object"  etc.  "It  was  the 
duty  of  the  court  then  to  instruct  the  jury  that 
as  a  construction  of  law,  'the  head  of  SpeHar's 
creek'  was  one  of  the  corners  of  the  defendant's 
tract  of  land,"  etc. 

This  Is  precisely  in  point  in  the  case  at  bar. 
The  call  Is  to  the  state  line  at  the  head  of 
Defeat  ridge.  Defeat  ridge  is  a  "natural  ob- 
ject" Its  head  is  at  the  Tennessee  line,  and 
It  was  the  duty  of  the  judge  to  declare  that 
it  was  one  of  the  comers  of  the  grant.  No. 
3290,  to  W.  L.  Love. 

The  defendants  Insist  that  the  way  to  go  to 
B  from  the  admitted  beginning  at  A  is  to  run 
from  A  to  D,  the  head  of  Big  Chesnut  ridge, 
and  the  defendants  alleged  northeast  comer ; 
thence  westerly  along  the  top  of  the  moun- 
tain to  B,  a  distance  of  three  or  four  miles ; 
and  then  run  back  In  an  easterly  direction 
over  precisely  the  same  line  and  same  dis- 
tance to  D;  and  then  resume  the  survey  of 
the  lines  of  grant  3290  along  the  mountain 
until  they  turn  southwardly  to  the  begin- 
ning. The  referee  so  concluded,  and  his  judg- 
ment was  affirmed  by  the  court  below.  In 
view  of  the  well-settled  principles  of  law  set 
forth  in  the  cases  that  we  have  cited,  I  see 
neither  reason  In  nor  authority  for  such  rul- 
ing. 

The  defendant,  admitting  that  the  Bryson 
Hue  was  actually  run,  as  claimed  by  the 
plaintlfF,  undertakes  to  explain  it  by  saying 
that  the  straight  line  from  A  to  D,  intended 
as  a  Bryson  line,  was  not  actually  run  and 
marked  from  A  to  D  because  the  line  would 
run  through  a  country  badly  infested  with 
rattlesnakes,  and  thjerefore  they  ran  from 
A  to  B  and  by  triangulation  platted  the  true 
Bryson  line  from  A  to  D.  Tills  explanation 
may  or  may  not  be  true,  but  It  cannot  have 
the  effect  of  changing  the  controlling  call  for 
Defeat  ridge.  It  is  but  added  proof  that  the 
Bryson  Une  was  actually  run  where  the 
plaintiff  claims  It  was,  and  that  is  consistent 
with  the  call  from  the  chestnut  oak  to  Defeat 
ridge. 
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There  are  several  exceptions  to  the  evi- 
dence, which  are  set  out  in  the  assignments 
of  error  and  commented  on  in  the  plaintiff's 
brief,  some  of  which,  in  my  opinion,  are  well 
taken  and  entitle  the  plaintiff  to  a  new  trial ; 
but,  in  the  view  I  take  of  the  case,  It  Is  not 
necessary  to  prolong  this  opinion  by  comment- 
ing upon  them. 

I  am  of  oplnl<m  that,  upon  the  admitted 
facts,  the  plaintiff  Is  entitled  to  Judgment 
for  the  tract  of  land  bounded  and  described 
in  grant  3290,  beginning  at  chestnut  oak  A 
and  running  to  B  at  Defeat  ridge. 

The  CHIEF  JUSTICE  concurs  in  this 
opinion. 

(16  Ga.  App.  408) 

WAIiDEN  T.  MORRIS,  SheritF.    (No.  6436.) 
(Court  of  Appeals  of  Georgia.    June  3,  1915.) 

(8i/llalut  hy  the  Court.) 

1.  Patubrt  of  Fine— Extension  ot  Gbbdit. 

There  is  in  the  record  no  evidence  that  the 
plaintiff  in  error  was  ever  extended  credit  by 
the  sheriff,  or  the  deputy  sheriff,  for  the  pay- 
ment of  the  fine  imposed  upon  him ;  hence  the 
cases  cited  by  counsel  for  the  plaintiff  in  error 
are  not  applicable  to  this  case. 

2.  WiTNBssxs  4=s>245— Examination. 

Error  is  assigned  ui>on  the  rtiling  that  the 
sheriff,  when  being  examined  as  a  witness,  need 
not  answer  the  following  question:  "By  what 
authority  did  you  permit  him  [the  plaintiff  in 
error]  to  leave  without  bond,  when  you  knew 
that  bis  fine  had  not  been  paid?"  In  our  opin- 
ion this  question  was  irrelevant  and  immaterial, 
and  the  court  did  not  err  in  this  ruling.  The 
sheriff  bad  already  testified  that  he  did  not 
turn  the  plaintiff  in  error  out  of  jail,  that  he 
did  not  extend  to  him  any  credit  upon  bis  JSne, 
and  did  not  extend  credit  to  any  one  else  for 
this  fine,_  and  that  Shaw  (the  man  who  the 
plaintiff  in  error  testified  had  promised  him  im- 
munity if  he  would  swear  against  some  other 
parties  under  arrest)  was  not  his  deputy,  and 
had  no  authority  to  act  for  him  in  any  way  as 
an  officer. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  ${  827,  828;    Dec  Dig.  <3=>245.] 

3.  Habeas  Cobfus  ®=s113—Appkai<— Discre- 
tion. 

Large  discretion  is  vested  in  the  trial  Judge 
in  habeas  corpus  cases,  and  this  court  will  not 
interfere  with  his  judgment  on  the  law  and  the 
facts,  unless  his  discretion  is  manifestly  abus- 
ed. Unless  the  finding  is  so  manifestly  contrary 
to  the  evidence  as  to  indicate  passion  or  preju- 
dice, it  will  not  be  disturbed.  Evans  v.  Lane,  8 
Qa,  App.  828,  70  S.  E.  603. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  |$  102-115;   Dec.  Dig.  <8=s>113.] 

Russell,  C.  J.,  dissenting. 

Eh-ror  from  City  Court  of  NaSbTille;  C.  A. 
Christian,  Judge. 

Habeas  corpus  by  Richard  Walden  against 
W.  E.  Morris,  sheriff.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Aifirmed. 

J.  C.  Smith  and  Wm.  Story,  both  of  Nash- 
ville, tor  platntiCf  in  error.  J.  H.  Gery,  Sol., 
of  Nashville,  for  defendant  in  error. 

BROYLES,  J.    Judgment  affirmed. 


RUSSELL,  C.  J.  (dissenting).  I  deem  the 
right  of  a  rigid  and  sifting  cross-examination, 
provided  for  by  the  Code,  so  important,  and  it 
is  so  clear  to  my  mind  that  an  answer  of  a 
certain  Idnd  on  the  part  of  the  witness  who 
was  the  respondent  to  the  petition  for  habeas 
corpus  might  have  corroborated  the  testi- 
mony for  the  petitioner,  that  I  feel  compelled 
to  dissent  from  the  judgment  of  the  majority. 
I  agree  with  the  general  proposition  that  the 
trial  judge  was  clothed  with  almost  plenary 
discretion;  but,  to  my  mind,  the  fact  that 
the  witness  had  already  testified  to  certain 
pertinent  facts  sufficient  to  sustain  his  an- 
swer to  the  writ  of  habeas  corpus  affords  no 
sufficient  reason  for  denying  to  the  opposite 
party  the  right  of  discrediting  those  state- 
menta  Usually  a  cross-examination  Is  nec- 
essary, for  the  very  reason  that  the  tesdmony 
of  the  witness  sought  to  be  cross-examined 
has  been  damaged  by  the  opposite  party. 


as  Oa.  App.  389) 
PRAT  T.  PACE.    (No,  6902.) 
(Court  of  Appeals  of  Georgia.    June  8,  1916.) 

(SvUalut  hv  the  Court.) 
Trial  ®=s170  —  Direction  of  Verdict  —  In- 
sufficiency OF  Answeu. 

The  answer  to  the  petition  alleged  facta 
which,  if  proved,  would  have  authorized  a  ver- 
dict for  the  defendant;  and  the  demurrer,  of 
course,  admits  the  truth  of  all  facts  alleged  in 
the  pleadings  which  it  attacks.  The  answer 
was  not  subject  to  general  demurrer;  and.  in 
the  absence  of  a  special  demurrer,  the  court 
erred  in  striking  the  answer  and  in  directing 
a  verdict  for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  {{  300-394 ;  Dec.  Dig.  <8=>170.] 

Error  from  City  Court  of  Albany ;  Claytcm 
Jones,  Judge. 

Action  by  one  Face  against  J.  K.  Pray. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Pope  &  Bennet,  of  Albany,  for  plaintiff  in 
error.  Pottle  &  Hofmayer,  ot  Albany,  tor  de- 
fendant in  error. 

BROYLES,  J.    Judgment  reversed. 


(U  On.  App.  411) 

HINES  V.  STATE.    (Na  6519.) 
(CTourt  of  Appeals  of  Georgia.    June  3,  1915J 

(Syllalna  hy  the  Court.) 

1.  Robbebt  ^»24  —  SuFFioiKHCT  or  Evi- 
dence. 

The    evidence    was   sufficient    to   warrant 
the  verdict 

[Ed.    Note. — For   other   cases,    see    Robbery, 
Cent  Dig.  {{  32-36 ;   Dec.  Dig.  <8=a24.] 

2.  Criminai.  Law  «=3385— Evidbnoe— Gomfb- 
TENCT— Affidavit. 

The  court  did  not  err  in  ruling  out  as  imma- 
terial and  irrelevant  what  purported  to  be  an 
aflidaTit  of  the  prosecutor  and  principal  wit- 
ness for  the  state;  the  transaction  to  which  it 
referred  not  being  identified  therein  as  the 
transaction  involved  in  the  trial  then  in  prog- 
ress, and  there  t>eing  no  testimony  establishing 
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any  rdation  between  the  facts  recited  in  it  and 
flie  charge  against  the  accnaed. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  S§  861,  865-868,  870,  878; 
Dec.  Dig.  «s>385.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  B.  H.  Hill,  Judge. 

Carl  Hlnea  was  convicted  of  robbery,  and 
brings  error.    Affirmed. 

A.  E.  Wilson  and  Albert  Kemper,  both  of 
Atlanta,  for  plaintiff  in  error.  Hugh  M. 
Dorsey,  Sol.  Gen.,  and  E.  A.  Stephens,  both 
of  Atlanta,  for  the  State. 

WADE,  J.  Carl  Hlnes  was  convicted  un- 
der an  Indictment  charging  him  and  Ned 
Ellerby  Jointly  with  robbery,  for  that  they 
did  "wrongfully  and  violently,  by.  force  and 
Intimidation,  take  from  the  person  of  Will 
Jennings,  without  his  consent  and  with  in- 
tent to  steal  the  same,  three  and  t»/io» 
($3.75)  dollars  in  money,  of  the  value  of  three 
and  T5/,oo  ($3.75)  dollars  and  the  property  of 
said  Win  Jennings,"  etc.  His  motion  for 
a  new  trial  was  overruled,  and  he  excepted. 

The  evidence  introduced  in  behalf  of  the 
state  was  in  substance  as  follows : 

Win  J^mlngB  testified  that  on  or  about 
Jnne  13,  1914,  Carl  Hlnes  and  Ned  Ellerby 
approached  him,  while  he  was  walking  down 
Pratt  street  in  the  city  of  Atlahta,  and,  after 
engaging  him  in  conversation,  asked  him  if 
he  would  not  like  to  gamble,  suggesting  that 
they  play  "skin"  or  "pool" ;  that  to  this  in- 
quiry be  replied  that  he  did  not  gamble; 
that  they  then  invited  him  to  Join  them  in 
visiting  some  "woman,"  and  again  he  refused 
to  favor  them  with  his  much-destred  com- 
pany. He  said :  "They  both  asked  me  about 
gambling,  •  •  •  and  about  going  with 
them  to  see  some  women  •  •  •  and 
about  betting  on  a  belt"  He  further  tes- 
tified that  he  had  13.75  in  his  pocket;  that 
Ned  Ellerby  ran  a  hand  in  his  pocket,  and 
that  be  "grabbed"  Ellerby's  hand  in  an  effort 
to  save  his  money;  that,  while  he  had  hold 
of  Ellerby's  hand,  "that  man  there  [referring 
to  Hlnes]  hit  me  under  the  ear  and  then 
■track  me  on  the  shoulder,  and  I  hollered  for 
the  officers,  and  they  run  off  as  far  as  to  the 
back  side  of  the  house,  and  I  mn  after 
them;"  that  Hlnes  "had  a  knife;  that  was 
aU  tbe  weapon  I  seen ;  he  drawed  it  on  me; 
they  took  $3.75  from  me,  out  of  my  pocket, 
and  then  mn  off  together;"  that  when  he 
called  for  the  police  Hlnes  and  Ellerby  be- 
came frightened  and  ran;  that  he  followed 
In  an  effort  to  regain  his  stolen  money,  and, 
when  he  was  within  a  short  distance  of  El- 
lerby, who  had  big  money,  Hlnes  gave  El- 
lerby a  knife,  and  thereupon  Ellerby  "made 
at  me  with  the  knife,  and  1  ran  myself."  On 
cross-examination  the  witness  apparently  be- 
came confused  and  contradicted  himself 
somewhat  In  his  testimony  as  to  exactly  how 
tbe  robbery  occurred,  and  said  that  "the  oth- 
er man  [meaning  Ellerby]  hit  me  and  took 


the  money  out  of  my  pocket,"  while  on  direct 
examination  he-  said  that  EUlerby  "ran  his 
hand  in  my  pocket,  and  I  grabbed  his  hand, 
and  that  man  [Hlnes]  hit  me  under  the  ear 
and  then  struck  me  on  the  shoulder." 

Mollie  Cochran  testified  that  she  lived  on 
Pratt  street,  where  the  robbery  occurred,  and 
that  she  saw  Hlnes  and  Ellerby  hold  up  Will 
Jennings ;  that  Carl  Hines  gave  Ned  Ellerby 
a  knife  when  Jennings  ran  after  him;  tbat 
he  ran  "about  a  block  on  Armstrong  between 
Pratt  and  Bntier  streets,  and  then  Carl  took 
the  money  and  ran  off  with  it,  and  Ned 
turned  on  this  man  [Jennings]  with  a  knife" ; 
that  "tliev  scuffled  there  on  the  street,  both 
of  them  were  holding  Will  Jennings."  She 
testified  that  she  had  known  the  defendant 
Carl  Bines  for  a  long  time;  that  she  had 
never  had  him  arrested,  and  bad  nothing 
against  him. 

The  defendant  made  a  short  statement  of 
only  a  few  lines,  in  which  he  seemed  to 
think  It  more  lmi)ortant  to  impress  the  Jury 
with  the  idea  that  the  witness  Mollie  Coch- 
ran was  an  enemy  of  his,  who  cherished 
many  grievances  against  him,  than  to  assert 
his  Innocence. 

[1]  1.  In  the  motion  for  a  new  trial  it  is 
contended,  first,  that  the  evidence  adduced  at 
the  trial  of  this  case  did  not  prove  beyond  a 
reasonable  doubt  that  the  crime  of  robbery 
was  committed  as  charged  in  the  bill  of  in- 
dictment; that  there  was  no  evidence  which 
proved  that  Ned  Ellerby,  the  defendant's  con- 
federate, used  force  In  abstracting  the  money 
from  Will  Jennings,  or  that  Jennings  in  any 
wise  resisted  the  effort  by  Ellerby  to  take  his 
money,  and  therefore  the  crime  committed 
was  not  robbery,  but  larceny  from  the  person. 
We  cannot  agree  with  counsel  in  the  above 
contention,  since  it  appears  from  the  evidence 
(without  contradiction,  except  by  the  defend- 
ant's statement)  that  Ellerby  ran  his  hand  in 
Jennings'  pocket,  and  that  Jennings  "grab- 
bed" his  hand  in  an  effort  to  save  his  money. 
If  this  be  true  (and  the  Jury  certainly  had 
the  right  to  accept  this  testimony  if  they  saw 
fit  to  do  so),  it  necessarily  follows  that,  since 
the  prosecutor,  Jennings,  "grabbed"  Ellerby's 
hand,  Ellerby  was  obliged  to  use  force  in 
abstracting  the  money  so  taken.  Not  only 
was  this  sufficient  to  authorize  the  Jury  to 
infer  that  force  was  used  In  taking  the  mon- 
ey, but  the  evidence  that  Jennings  was  beaten 
and  bruised  was  of  itself  a  sufficient  circum- 
stance to  show  that  actual  force  was  used. 
As  to  whether  Jennings  resisted  the  efforts 
of  Ellerby  to  take  his  money,  it  is  enough  to 
say  that  the  Supreme  Court  and  this  court 
have  time  and  again  held  that,  if  force  be 
used,  it  avails  the  accused  nothing  if  the  per- 
son robbed  makes  no  resistance,  or  is  even 
unconscious  at  the  time  that  a  robbery  la 
being  perpetrated.  Moran  v.  State,  125  Ga. 
33,  63  S.  E.  806,  and  cases  there  cited. 

It  will  be  noted  that  what  is  said  above 


CssFor  othsr  cases  see  same  tople  and  KBT-NUMBBR  la  all  Key-Nombered  Digests  and  Indexes 


Digitized  by 


Google 


464 


86  SOUTHBASTEBN  REPORTER 


(Qa. 


concerns  Ellerby,  the  defendant's  partner  In 
crime;  and  since  It  appears  to  us  that  the 
evidence  was  sufficient  to  make  out  a  plain 
case  of  robbery  against  him,  the  next  ques- 
tion which  presents  itself  for  our  considera- 
tion is  the  second  one  raised  in  the  motion 
for  a  new  trial,  to  wit: 

"If  Ned  Ellerby  was  proven  guilty  of  the 
crime  of  robbery,  was  Carl  Hinea  a  principal 
in  the  second  degree?" 

We  think  the  evidence  introduced  in  behalf 
of  the  state  was  sufficient  to  authorize  the 
jury  to  find  that  Hines  and  Ellerby  were  act- 
ing In  concert,  under  an  arrangement  or 
agreement  and  with  a  common  Intent  to  rob 
Jennings,  and  that  the  act  of  one  In  the  fur- 
therance of  this  agreement  was  therefore  the 
act  of  the  other.  Section  42  of  the  Penal 
Code,  defining  principals  in  the  first  and  sec- 
ond degrees,  is  as  follows: 

"A  person  may  be  principal  in  an  offense  in 
two  degrees.  A  principal  in  the  first  degree 
ia  the  actor  or  absolute  perpetrator  of  the  crime. 
A  principal  in  the  second  degree  is  he  who  is 
present,  aiding  and  abetting  the  act  to  be  done," 
etc. 

In  12  Cyc.  187  (note),  it  is  said  that: 
"In  a  statute  providing  that  one  who  aids, 
abets,  or  procures  another  to  commit  a  crime 
may  be  prosecuted  the  same  as  the  principal 
Fsee  section  43  of  the  Penal  Code],  the  word 
aid'  means  to  help,  assist,  or  strengthen ;  the 
word  'abet*  to  encourage,  counsel,  induce,  or 
assist;  and  the  word  'procure'  means  to  per- 
suade, induce,  prevail  upon,  or  cause." 

See,  also.  State  t.  Snell,  6  Ohio  S.  &  C.  P. 
Dec.  670. 

The  evidence  as  to  the  precise  part  Hines 
played  in  committing  the  ofCense  charged  in 
the  Indictment  Is,  as  said  above,  somewhat 
conflicting,  and  of  such  a  character  that  it 
l8  very  difficult  to  determine  what  is  the  ex- 
act truth  of  the  case.  There  was  evidence, 
however,  sufficient  to  support  the  verdict  re- 
turned, conceding,  for  the  sake  of  the  ar- 
gument, that  the  testimony  of  the  prosecutor 
that  Hines  "didn't  put  his  bands  on  me,  he 
didn't  touch  me,"  be  true  (though  he  testified 
differently  on  direct  examination),  the  evi- 
dence amply  shows  that  the  defendant  aided 
and  abetted  in  the  crime  charged  and  was 
actuated  by  the  same  criminal  intent  as  El- 
lerby. The  oncontradlcted  evidence  of  the 
prosecutor  shows  that  both  the  defendant 
and  Ellerby,  his  associate,  approached  him, 
and  that  hoth  Invited  him  to  engage  la  cer- 
tain named  games  of  chance,  and  also  sug- 
gested that  they  visit  a  certain  woman,  or 
certain  women,  from  which  the  Jury  might 
have  been  authorized  to  infer  that  the  ac- 
cused was  then  acting  in  concert  with  Eller- 
by, as  these  joint  invitations  certainly  fur- 
nished very  strong  ground  for  the  conclu- 
sion that  he  and  his  companion,  Ellerby, 
were  actuated  by  a  common  intent,  and  that 
he  was  therefore  equally  responsible  with  El- 
lerby for  what  thereafter  followed.  In  2 
Am.  &  Eng.  Enc.  L.  33,  it  la  said  that  the 
presence,  companionship,  and  conduct  before 
and  after  the  offense  are  all  circumstances 
from  which  one's  participation  in  the  crim- 


inal act  may  be  inferred.  Aa  said  above,  we 
think  this  evidence,  coupled  with  the  undis- 
puted proof  as  to  the  taking  of  the  mpney 
from  Jennings  by  Ellerby,  might  liare  been 
sufficient  to  warrant  the  verdict ;  but,  in  ad- 
dition thereto,  Mollie  Cochran,  an  eyewitness 
of  the  robbery,  testified  that  she  saw  the 
men  when  they  robbed  Jennings ;  that  Hines 
gave  Ellerby  a  knife,  and  Ellerby  gave  Hines 
the  money  taken  from  Jennings;  that  "they 
scuffled  there  on  the  street;  both  of  them 
were  holding  Will  Jennings."  She  testified, 
further,  that  she  did  not  see  Hines  strike 
Jennings,  but  that  Ellerby  struck  him  on 
the  head,  while  Hines  held  him.  We  think, 
therefore,  that  the  grounds  of  the  motion  for 
a  new  trial,  that  the  verdict  is  contrary  to 
evidence  aM  without  evidence  to  support  It, 
etc.,  are  without  merit 

[2]  The  amendment  to  the  motion  for  a 
new  trial  presents  one  question  for  determi- 
nation: Did  the  court  err  in  excluding  the 
following  documentary  evidence  from  the 
juryl 
"Georgia,  Fulton  County. 

"Before  me,  the  undersigned  authority,  this 
day  personally  came  Will  Jennings,  who,  after 
being  duly  sworn,  on  oath  says  with  reference 
to  a  certain  criminal  case  pending  against  Carl 
Hines  and  Ned  Elven,  wherein  said  parties  are 
charged  with  stealing  $3.75  from  this  defendant, 
that  the  said  Carl  Hines  did  not  take  the  money 
from  him,  nor  did  he  assist  the  said  Ned  Elven 
in  taking  said  money,  but  that  the  money  was 
taken  and  stolen  by  the  said  Ned  Elvin,  and  that 
he  is  the  party  that  should  be  punished  there- 
for, and  not  Carl  Hines. 

"[Signed]    Will  Jennings. 

"Sworn  to  and  subscribed  before  me  this  5th 
day  of  January,  1915. 

"A.  E.  Wilson, 
"Notary  Public,  Fulton  County,  Georgia." 

Without  referring  to  any  other  possible  ob- 
jection to  this  affidavit,  which  was  tendered 
in  evidence  for  the  purpose  of  impeaching 
the  prosecutor  by  proof  of  contradictory 
statements,  it  is  enough  to  say  it  was  clear- 
ly Irrelevant  and  immaterial.  It  will  be 
readily  observed  that  the  affidavit  purports 
to  refer  to  "a  certain  criminal  case  pending 
against  Carl  Hines  and  Ned  Elven,  wherein 
said  parties  are  charged  with  stealing  |3.- 
75  from  this  defendant,"  and  that  nothing 
more  is  set  out  therein  from  which  it  may 
be  determined  that  the  affidavit  is  intended 
to  relate  to  the  specific  case  on  trial  against 
Hines  in  the  superior  court  of  Fulton  coun- 
ty,  under  an  indictment  charging  Carl  EQiies 
and  "Ned  Ellerby"  jointly  with  the  offense 
of  robbery  by  force  and  intimidation.  The 
affidavit  does  not  disclose  whether  the  "caae 
pending"  against  Hines  and  "Elven,"  charg- 
ed with  stealing  $3.75  from  Will  Jennings, 
was  pending  in  Fulton  county,  or  in  sonae 
other  county  of  the  state  of  Georgia,  or  even 
whether  the  case  referred  to  was  pending  in 
Georgia  at  all ;  nor  does  it  set  out  whether 
the  two  persons  named  therein  were  charged 
with  simple  larceny,  robbery  by  force  and 
Intimidation,  robbery  by  snatching,  or  lar- 
ceny from  the  person,  or  that  "Carl  Hines" 
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and  "Ned  Elven"  mentioned  therein  were 
the  same  persons  named  in  the  indictment 
as  Carl  Hines  and  Ned  Ellerby ;  and  there- 
fore the  affidavit  does  not  necessarily  relate 
or  refer  to  the  charge  of  robbery  under  In- 
vestigation in  this  case.  An  affidavit  par- 
porting  to  have  been  made  by  the  prosecutor 
In  the  case  on  trial,  who  had  Just  testified 
to  the  guUt  of  the  accused  under  a  charge 
of  robbery,  which  recited  simply  that  the  de- 
fendant was  not  guilty  under  a  charge  of 
stealing  $3.7S  from  him,  and  did  not  Identify 
the  charge  referred  to  In  the  affidavit  itself 
as  the  tame  charge  under  which  the  accused 
was  then  being  tried,  was  clearly  inadmissi- 
ble, where  there  was  no  testimony  going  to 
show  that  the  affidavit  was  Intended  to  refer 
to  the  transaction  then  being  investigated,  or 
to  the  particular  charge  against  the  defend- 
ant who  was  then  on  trial,  and  where,  on  the 
contrary,  the  prosecutor,  who  was  alone  In- 
terrogated in  regard  thereto,  and  whose  name 
purported  to  be  signed  to  the  affidavit,  declin- 
ed even  to  admit  that  he  had  subscribed  to 
the  same,  and  the  affidavit  itself  did  not  by 
Its  terms  and  recitals  apparently  or  neces- 
sarily relate  to  the  case  on  trial.  Had  the 
attesting  witness,  who  it  appears  was  of 
counsel  for  the  accused,  and  who  was  then 
and  there  present,  testified,  not  only  to  the 
fact  that  the  prosecutor  had  signed  the  pa- 
per, but  also  to  the  effect  that  the  paper  as 
signed  was  Intended  to  relate  to  the  partic- 
ular charge  of  robbery  i)referred  against 
Hines  and  Mlerby  [not  Elven]  which  was 
then  on  trial  In  the  superior  court  of  Fulton 
county,  the  affidavit  might  have  been  admis- 
sible for  the  purpose  of  Impeachment. 
Judgment  affirmed. 


a6  Oa  App,  393) 

JORDAN  V.  STATE.     (No.  6287.) 
(Court  of  Appeals  of  Georgia.    June  3,  1915.) 

(Syllabut  hy  the  Court.). 

1.  HoinciDE     ©=>309  —  Voluntabt     Man- 

SLATIGHTEB— InSTBDCTIONS— EVIDENCB. 

The  evidence  authorized  the  instruction 
given  to  the  jury  as  to  the  law  of  voluntary 
manslangbter. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  Si  649,  650,  652-«55;  Dec.  Dig.  «=> 
309.] 

2.  HOHICIOB       «=s>340  — iHSTKDCnONS  — Bvi- 
SKNCE. 

There  is  no  merit  in  the  one  special  as- 
signment of  error  that  the  court  erred  in  charg- 
ing as  to  provocation  t>y  words,  threats,  men- 
aces, or  contemptuous  gestures,  without  suffi- 
cient explanation  that  the  fears  of  a  reasonable 
man  might  be  aroused  thereby,  for  neither  the 
testimony  nor  tlie  statement  of  the  accused  sug- 
gests or  intimates  that  any  words,  threats,  or 
menaces,  etc.,  had  been  used  at  the  time  the 
homicide  occurred,  or  at  any  other  time  by  the 
deceased  to  or  towards  the  defendant.  There 
is  no  reversible  error  where  no  possible  injury 
could  have  resulted  to  the  accused. 

[E^.  Note. — ^For  other  cases,  see  Homicide, 
Cent  Dig.  §§  715-717,  720;   Dec  Dig.  «=>340.] 


8.  Homicide     ®=>255  —  Voluntabt     Maw- 
SLATOHTEB — Sufficiency  of  Evidence. 
The  evidence  and  the  statement  of  the  ac- 
cused authorized  the  verdict  of  voluntary  man- 
slaughter. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {§  539-541;  Dec.  Dig.  <8s>255.] 

Error  from  Superior  Court,  Laurens  Coun- 
ty ;   W.  W.  Larsen,  Judge. 

Will  Jordan  was  convicted  of  voluntary 
manslangbter,  and  brings  error.    Affirmed. 

R.  Earl  Gamp,  of  Dublin,  for  plaintlir  in 
error.  EL  L.  Stephens,  SoL  Oen.,  of  Wrlghts- 
ville,  for  the  State. 

WADE,  J.  [1,3]  Win  Jordan  was  tried 
under  an  Indictment  for  murder  and  was 
found  guilty  of  voluntary  manslaughter ;  his 
motion  for  a  new  trial  was  overruled,  and 
be  brought  the  case  to  this  court  for  review. 
The  brief  of  evidence  discloses  tliat  one  Lu- 
venia  Johns  was  the  only  witness  who  testi- 
fied that  she  saw  the  fatal  encounter  be- 
tween the  defendant  and  the  deceased,  and 
her  farther  statement  that  she  herself,  Lew- 
is West  (the  deceased),  Will  Jordan  (the  ac- 
cused), and  the  wife  of  the  accused  were  the 
only  persons  present  at  the  time  of  the 
tragedy  is  uncontradicted,  except  that  the  de- 
fendant, in  his  statement  at  the  trial,  denied 
her  presence  at  the  precise  time  the  homldde 
occurred.  According  to  the  testimony  of  Lu- 
venla  Johns,  West  was  standing  on  the  bade 
porch  of  her  house  when  he  was  shot,  with 
one  foot  on  the  ground  and  vrlth  one  on  the 
steps,  and  Will  Jordan  was  standing  "on  the 
porch  in  the  hallway,"  and  Jordan's  wife 
was  standing  behind  Jordan ;  West  had  been 
at  the  house  of  the  witness  about  a  half  an 
hour  or  more  when  he  was  shot,  but  bad  not 
been  in  the  house;  Jordan  said  nothing  to 
Lewis  when  he  shot  him,  nor  did  Lewis  say 
anj'thing  to  Jordan ;  the  witness  was  stand- 
ing there  talking  when  Jordan  came  in  the 
house,  and  Jordan's  wife  said  he  was  drunk ; 
Jordan  beard  his  wife  say  that  he  was 
drunli;  the  witness  turned  around  and 
caught  Jordan  In  the  collar,  and  said,  "You 
must  not  come  In  here  dnmk,"  whereupon 
Jordan  turned  around  and  commenced  shoot- 
ing, and  it  appeared  to  the  witness  that  he 
shot  three  times ;  she  was  holding,  or  tried  to 
hold,  Jordan,  as  she  thought  he  was  drunli, 
and  he  shot  across  her  shoulders  at  Lewis, 
who  was  standing  behind  her,  "sorter  down 
on  the  ground."  Jordan  "snatched  aloose" 
as  soon  as  he  finished  shooting,  and  went 
back  in  the  house,  and  the  witness  never 
saw  him  afterwards  until  the  day  of  the 
trial  in  1914.  The  shooting  occurred  In  1907. 
She  further  testified  that  the  deceased  had 
been  painting  at  her  bouse  and  was  not  yet 
through,  as  he  was  painting  the  inside  and 
putting  up  wall  paper;  that  he  would  have 
been  back  before  the  day  he  was  killed,  to 
finish  the  painting,  but  she  "had  to  move 
out  of  the  room  to  give  him  time,  and  he 
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came  back  to  see  about  It,  and  iliat's  tbe  i 
reason  he  was  at  my  bouse";  that  she  did 
not  hear  the  deceased  say  a  word  after  he 
was  shot,  but  when  he  was  shot  she  beard  a 
slight  noise,  and  turned  around  and  saw  him 
fall  backwards,  and  at  that  time  Jordan  ran 
"around  her  house  and  she  never  saw  him 
again" ;  that  Jordan  Uyed  '  Just  above  her 
place,  on  the  same  street,  with  a  vacant  lot 
beloni^g  to  her  between  his  bouse  and  hers, 
and  that  Jordan's  wife  had  been  at  her  house 
all  the  morning,  until  Just  before  9  o'clock, 
and  West  came  there  about  3  or  4  o'clock  In 
the  afternoon,  and  had  been  there  about  half 
an  hour  before  the  shooting  took  place ;  that 
West  lived  back  of  the  witness'  place  about 
100  or  160  yards,  and  did  not  come  to  her 
house  except  when  he  was  working  there, 
and  that  he  had  not  been  there  at  work  In 
two  weeks ;  that  she  "did  not  see  any  cause 
in  the  world  for  Will  Jordan  to  shoot;  be 
just  shot  him  offhand;"  that  when  Jordan 
came  to  her  house  and  his  wife  said  he  was 
drank,  he  "acted  like  he  was  falling,  and  she 
said,  'Will,  you  are  drunk  and  Just  can  walk ;' 
she  bad  bold  of  him  at  that  time  and  he  was 
pushing  and  shoving  her;  they  were  posh- 
ing and  shoving  one  another,  and  I  grabbed 
him";  that  up  to  the  time  that  Lewis  was 
shot  be  bad  not  spoken  a  word  to  Jordan's 
wife,  and  the  witness  did  not  know  whether 
the  deceased  was  aware  that  Jordan's  wife 
was  even  in  the  bouse  or  not,  as  Jordan's 
wife  was  In  the  kitchen,  cooking  preserves. 
This  testimony  would  perhaps  tend  to  sup- 
port a  verdict  for  murder. 

There  was  testimony  as  to  the  nature  of 
the  wounds,  which  showed  that  one  ballet 
entered  the  body  of  the  deceased  from  the 
treat  and  one  from  the  back,  and  there  was 
also  testimony  that  the  death  of  the  de- 
ceased was  caused  by  the  bullet  wounds  In- 
flicted by  the  accused.  The  testimony  fur- 
ther showed  that  the  defendant  left  the  coun- 
ty and  dlsapi)eared,  and  that  when  arrested 
In  another  county,  three  or  four  years  later, 
and  wbUe  he  was  returning  In  the  custody  of 
the  officer  to  the  place  where  the  alleged 
crime  was  committed,  he  threw  himself  out 
of  the  window  of  a  moving  train  and  es- 
caped, and  be  was  not  again  arrested  until 
some  years  later,  and  that  his  wife  disap- 
peared about  the  time  be  did,  and  bad  not 
been  seen  in  the  county  where  the  alleged 
crime  was  committed  until  his  trial.  There 
was  evidence  introduced  to  show  the  good 
character  of  the  accused,  and  there  was  also 
evidence  to  the  effect  that  the  accused  had, 
on  more  than  one  occasion  and  by  different 
I>ersons,  sent  messages  to  the  deceased  that 
he  objected  to  visits  of  the  deceased  to  his 
wife  at  his  house,  and  there  was  evidence 
that  the  deceased  nevertheless  was  seen  on 
several  occasions  thereafter  at  the  house 
when  the  accused  was  absent,  and  when  no 
one  was  at  home  bi}t  his  wife,  but  there  was 
no  evidence  that  any  improper  relations  ex- 


isted between  the  deceased  and  the  wife  of 
the  accused,  or  that  tbey  had  ever  been  seen 
In  any  improper  or  compromising  situation, 
or  in  fact  that  she  bad  ever  been  guilty  of 
anything  immoral  or  improper  with  any  one. 
There  was  also  evidence  that  the  deceased 
was  not  the  only  man  who  visited  the  house 
of  the  accused.  The  statement  of  the  ac- 
cused (omitting  only  his  tribute  to  himself  as 
a  law-abiding  citizen  of  industrious  habits, 
and  his  statement  that  he  had  himself  told 
the  deceased  to  stay  away  from  bis  boose, 
and  a  further  statement  that  a  deceased  wife 
of  the  man  whose  present  wife,  Luvenla 
Johns,  testified  for  the  state,  had  accused 
West  of  being  his  wife's  "sweetheart,"  and 
was  the  first  one  to  arouse  his  suspicion) 
was  as  follows: 

"1  had  gone  to  my  house  that  day,  when 
this  occurrence  happened,  and  I  had  gone  there 
for  the  purpose  of  Laving  my  potatoes  bedded  or 
banked.  I  asked  the  old  gentlemen  that  pulled 
them  np  the  day  before  to  come  and  poll  them 
up  that  day,  and  I  had  gone  home  and  gone 
to  my  door  to  open  it,  and  both  doors  were 
fastened,  so  I  goes  to  Mary  Oallemore's,  next 
door  to  my  bouse,  and  asked  her  conld  she  tell 
me  where  my  wife  was,  and  she  said,  'Yes,' 
she  was  down  to  Mrs.  Johna^'  and  so  I  goes 
down  there  and  walks  to  the  door,  and  I  felt 
that  there  was  something  wrong,  after  not 
finding  her  at  home,  and  I  didn't  knock  on  tba 
dour;  I  opened  the  door  and  entered  in,  and 
when  I  entered  the  room  door  I  saw  something 
drop  down  near  in  the  corner  with  the  scan 
that  covered  the  lounge,  and  I  walked  there 
and  snatched  it  up,  and  it  was  my  wife,  and  I 
said,  'What  are  you  hid  for?  and  about  this 
time  this  woman  [the  Johns  woman]  came  run- 
ning in  from. the  kitcben  (her  kitchen  is  on  a 
little  veranda  that  extends  to  the  kitchen),  and 
she  ran  in.  and  they  grabbed  me,  both  of  them, 
one  on  each  side  of  me,  and  she  said  she  had 
my  wife  cook  fig  preserves;  and  1  said,  'What 
are  you  trying  to  scrumble  with  me?'  I  said, 
'She  ain't  cooking  no  fig  preserves  in  here,'  and 
slie  said,  'Come  back  and  see,'  and  I  beard 
some  Bcnimbling  behind  me,  and  this  fellow 
Lewis  West  was  coming  out  of  the  door.  They 
had  got  me  out  of  the  room  door  and  was  mak- 
ing towards  me,  and  be  had  a  fine  chance  to  get 
out  of  the.  front  door.  I  left  the  door  open 
when  I  came  in  the  house,  and  I  saw  that  they 
had  me  devoured,  and  he  came  right  on  to  me 
and  didn't  turn  until  I  shot  him  twice.  I  don't 
know  whether  I  hit  all  the  times  or  not,  but 
he  still  kept  on  and  run  over  me  and  the  wo- 
mans  both.  Mrs.  Johns,  she  claims  she  was  in 
there,  but  she  was  not  in  there.  That  man 
was  m  the  room,  and  I  beard  scrumbiing,  and 
as  I  entered  the  door  she  just  got  up  in  tima 
to  throw  the  scarf  over  her  bead,  and  when  I 
did  this  shooting,  the  first  shot  I  bad  to  make, 
I  had  to  do  it  to  make  these  women  turn  me 
aloose  to  keep  this  man  from  killing  me;  he 
liad  plenty  of  chance  to  get  out,  the  front  door 
was  m  four  or  five  feet,  and  they  had  me,  try- 
ing to  carry  me  to  the  kitcben;  the  kitchen  was 
on  the  outside  at  the  back  veranda." 

It  win  be  observed,  from  an  examination 
of  the  statement  of  the  accused,  that  be  no- 
where charges  that  be  discovered  bis  wife  and 
the  deceased  either  in  the  act  of  adultery  or 
about  to  engage  in  the  commission  of  that 
crime,  nor  does  he  himself  assert  that  tbey 
were  even  In  a  compromising  position  at  the 
time  when  be  entered  the  bouse  of  the  Johns 
woman  and  discovered  their  presence.      It 
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will  also  be  noted  tbat  under  bis  own  state- 
ment It  does  not  appear  tbat  at  tbe  time  be 
Bbot  West  tbe  latter  was  attempting  to  com- 
mit a  felony  upon  bis  person,  or  was  even 
armed  with  a  deadly  weapon ;  but,  on  the  oth- 
er hand,  West  was  apparently  endeavoring  to 
leave  tbe  premises,  though  he  says  West  was 
"making  towards  me."  Some  of  the  testi- 
mony discloses  that  the  best  and  shortest 
way  for  tbe  deceased  to  leave  the  house  from 
the  room  where  tbe  statement  of  tbe  accus- 
ed placed  blm  was  through  tbe  front  door, 
and  tbe  accused  himself  says: 

"West  was  coming  out  the  door  [presumably 
the  door  of  room  where  be  claims  to  have  dis- 
covered him].  They  had  got  me  out  of  the  room 
door  [in  the  hall]  and  was  making  towards  me, 
and  be  bad  a  fine  chance  to  get  out  of  the 
front  door.  I  left  the  door  open  when  I  came 
in  the  house,  and  I  saw  that  they  [his  wife  and 
the  Johns  woman]  bad  me  devoured,  and  he 
came  right  on  to  me  and  didn't  turn  until  1 
shot  him  twice.  I  don't  know  wtietber  I  lilt 
all  the  times  or  not,  but  be  still  kept  on  and 
run  over  me  and  the  womans  both." 

There  is  no  hint  or  suggestion  tbat  West 
made  any  threats,  menaces,  or  contemptuous 
gestures;  tbat  he  approached  the  accused 
with  any  weapon,  or  even  with  tbe  apparent 
purpose  and  intention  of  committing  an  as- 
sault less  than  a  felony  upon  him;  nor  is 
tbere  any  specific  claim  on  the  part  of  the 
accused  that  he  was  acting  under  the  fears 
of  a  reasonable  man  at  tbe  time  be  fired  tbe 
two  shots  Into  the  body  of  tbe  deceased,  not- 
withstanding bis  assertion,  "I  had  to  do  it 
to  make  those  women  turn  me  aloose  to  keep 
this  man  from  killing  me,"  but  according  to 
bis  own  statement,  it  would  seem  that  West 
was  seeking  to  escape  from  tbe  room  where 
tbe  accused  says  he  discovered  him,  by  go- 
ing down  the  ball  and  out  of  tbe  front  door, 
which  be  says  was  wide  open  and  ottered  an 
apparent  means  of  exit.  Under  tbe  state- 
ment made  by  the  accused  himself,  in  con- 
nection with  all  tbe  evidence  in  the  case,  it 
Is  only  possible  to  explain  his  conduct  at  the 
time  of  the  homicide  on  the  natural  assump- 
tion that,  conceding  the  truth  of  bis  own 
statement  tbat  be  seriously  objected  to  the 
attentions  he  believed  West  had  been  paying 
to  bis  wife,  when  he  reached  bis  home  on 
tbe  day  of  the  tragedy  and  was  told  by  tbe 
Gallemore  woman  that  bis  wife  was  at  the 
bouse  of  tiUTenla  Johns,  and,  following  her 
there,  discovered  her  (as  he  says  in  the  same 
room  with  bis  real  or  imagined  rival.  West), 
and  being  at  tbe  time  partially  intoxicated, 
lie  became  inflamed  with  rage  and  carried 
away  by  fury  provoked  by  his  finding  West 
In  tbe  presence  of  his  wife,  notwithstanding 
bis  positive  prohibition;  that  when  West 
approached  blm  with  bare  hands  (so  far  as 
the  evidence  shows),  either  with  the  purpose 
of  making  an  assault  upon  him  less  than  a 
felony,  or  Intending  to  pass  by  him  and  out 
of  the  front  door,  be  was  carried  away  by 
Irresistible  passion  and  fired  tbe  fatal  shots. 

Granting  tbat  the  accused  was  Intensely 
Jeaknis,  and  granting  that  he  bad  cause  to 


suspect  the  fidelity  of  his  wife.  It  Is  easy  to 
understand  bow  he  could  have  been  carried 
away  by  an  irresistible  tide  of  passion,  es- 
pecially if  he  himself  was  at  the  time  in- 
flamed with  alcohol  when  he  discovered  his 
wife  vrttb  West,  even  though  nothing  actual- 
ly improper  appeared  to  be  in  progress  at 
tbe  time  or  about  to  occur.  Of  course.  If, 
after  witnessing  the  act,  he  bad  shot  in  a 
spirit  of  revenge,  be  would  have  been  guilty 
of  murder,  but  under  the  circumstances  de- 
tailed by  the  defendant  himself,  it  was  pos- 
sible for  the  Jury  to  conclude  tbat  there  was 
no  admixture  of  deliberation  whatever  In 
tbe  commission  of  tbe  bomldde,  but  that  it 
was  brought  about  by  causes  which,  though 
insnfBelent  to  Justify  the  defbndan^  would 
warrant  a  verdict  of  manslaughter  rather 
than  of  murder,  upon  tbe  idea  that  tbe  kill- 
ing was  the  result  of  sudden  and  uncontrol- 
lable passion.  We  think  therefore  tbat  the 
evidence  warranted  a  charge  as  to  the  law 
of  manslaughter. 

ft]  The  plaintiff  excepts,  in  his  motion  for 
a  new  trial,  to  the  charge  of  the  court  that: 

"Provocation  by  words,  threats,  menaces,  or' 
contemptuous  gestures  shall  in  no  case  be  suffi- 
cient to  free  the  person  killing  from  the  guilt 
and  crime  of  murder."    Penal  Code,  §  65. 

The  plaintiff  in  error  contends  tbat  this 
charge,  without  further  explanation,  tended 
to  confuse  tbe  Jury,  and  also  that  the  court 
should  have  explained,  in  connection  there- 
with that  words,  threats,  menaces,  or  con- 
temptuons  gestures  might,  under  some  cir- 
cumstances, be  sufficient  to  arouse  a  reason- 
able fear  in  tbe  mind  of  the  slayer,  and 
thereby  afford  a  complete  Justification  for  tbe 
killing.  It  is  well  settled  by  repeated  adjudi- 
cations that  where  an  alleged  error  cannot 
result  in  injury  to  the  party  complaining,  it 
will  not  afford  a  sufficient  ground  for  rever- 
sal. "Error  must  be  accompanied  by  injury." 
Jackson  v.  State,  16  Ga.  App.  — ,  84  S.  B. 
074,  and  nimierons  other  cases.  From  what 
has  been  said  already,  and  from  an  examina- 
tion of  tbe  statement  of  tbe  accused  himself. 
It  will  bie  seen  that  it  was  not  stated  or  even 
suggested,  that  the  deceased  made  any 
threats,  menaces,  or  contemptuous  gestures 
directed  towards  the  accused,  nor  does  It 
appear,  even 'from  the  statement  of  the  de- 
fendant, that  he  uttered  one  single  word  from 
the  time  the  accused  encountered  him,  either 
immediately  in  front  of  tbe  bouse  of  the 
Johns  woman  (as  she  testified),  or  in  a  room 
of  tbat  bouse,  as  the  defendant  alleged  In 
his  statement  to  the  Jury.  This  instruction 
must  therefore  be  treated  as  mere  surplus- 
age, which  could  in  no  wise  have  affected  the 
rights  of  the  accused.  Nor  can  it  be  said 
that  the  court,  in  giving  these  words  la 
charge  to  tbe  Jury,  withdrew  from  their  con- 
sideration the  real  defense  which  the  accused 
sought  to  set  up,  to  wit,  that  the  deceased  at 
the  time  was  either  engaging  in  or  about  to 
engage  in  adulterous  intercourse  with  tbe 
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wife  of  the  accused.  The  court  charged  the 
Jury  that  If  they  believed — 
"that  the  defendant  came  upon  his  wife  and 
the  deceased  at  the  time  when  they  were  pre- 
paring to  commit  an  act  of  adultery,  or  to  have 
■exual  intercourse,  or  under  such  circumstanc- 
es as  to  evidence  to  a  reasonable  man  that 
such  act  was  intended  or  about  to  be  commit- 
ted, and  that  the  defendant  shot  the  deceased  to 
prevent  such  adulterous  act  or  intercourse,  he 
would  be  justified  in  said  act  of  shooting;  but 
if,  on  the  other  band,  you  do  not  believe  the 
killing  was  done  to  prevent  the  deceased  from 
attempting  or  consummating  the  impending 
adultery  or  intercourse,  but  was  done  in  a 
spirit  of  revenge,  to  revenge  a  past  adultery  or 
intercourse,  such  an  act  would  not  be  justified 
in  the  eyes  of  the  law." 

Tlie  court  further  charged  them,  If  they 
believed  "that  the  defendant  came  upon  his 
wife  and  the  deceased  together  In  such  a 
position  as  to  indicate,  with  reasonable  cer- 
tainty to  a  rational  mind,  that  they  had  just 
committed  an  adulterous  act  of  intercourse, 
and  he  then  flied  tlds  fatal  shot,  be  would 
not  be  Justified,  but  the  shooting,  under  such 
circumstances,  would  Justify  you  in  finding 
the  defendant  guUty  of  manslaughter,"  If 
he  acted.  Immediately  after  the  crime  had 
been  committed,  promptly  and  in  the  burst 
of  passionate  Indignation  which  overwhelmed 
him  upon  discovering  the  outrage  which  had 
been  done  him.  It  appears  to  us  that  under 
this  excerpt  from  the  charge,  and  under  the 
charge  as  a  whole,  the  defense  set  up  by  the 
accused  was  placed  I>efoFe  the  Jury  in  such  a 
manner  as  to  leave  the  defendant  no  ground 
for  complaint  on  this  score. 

There  is  no  other  special  assignment  of 
error,  and,  in  the  absence  of  a  proper  assign- 
ment of  error  thereon,  we  cannot  consider 
the  excerpt  from  the  charge  of  the  court 
which  is  complained  of  in  the  brief  of  counsel 
for  the  plaintiff  in  error  as  being  insufficient 
to  properly  Instruct  the  Jury  on  one  of  the 
main  contentions  of  the  defense.  For  the 
same  reason  we  are  not  required  to  consider 
the  contention,  argued  in  the  brief  of  counsel 
for  the  plaintiff  in  error,  that  the  court  erred 
in  failing  to  define  a  "felony,"  or  to  define  a 
"reasonable  doubt."  It  may  be  said  in  pass- 
ing, however,  that  It  has  l>een  time  and  again 
held  by  this  court  that  the  court  need  not 
attempt  to  define  reasonable  doubt  (Barker 
v.  State,  1  Ga.  App.  286-288,  67  S.  B.  989; 
James  v.  State,  1  Ga.  App.  779,  780,  67  S.  B. 
959;  Middleton  v.  State,  7  Ga.  App.  1,  66  S. 
B.  22;  Norman  v.  State,  10  Ga.  App.  802,  74 
S.  B.  428 ;  Rice  v.  State,  16  Ga.  App.  — ,  84 
S.  B.  609);  and  also  that,  while  the  Supreme 
Court  in  Roberts  v.  State,  114  Ga.  450,  40  8. 
B.  297,  said  that  "in  all  cases  where  the  term 
'felony,'  or  other  technical  term  of  the  law, 
is  contained  in  a  section  of  the  Code  which  is 
given  in  charge,  the  meaning  of  such  term 
should  be  explained  to  the  Jury,"  that  expres- 
sion was  a  mere  obiter,  since  the  court  ex- 
pressly said  it  was  not  necessary  to  deter- 
mine in  that  case  whether  the  failure  to  ex- 


plain the  meaning  of  the  term  "felony,"  in 
the  absence  of  an  appropriate  written  request 
so  to  do,  would  be  such  error  as  would  re- 
quire the  granting  of  a  new  trial.  It  is  tme 
that  in  Holland  v.  State,  3  Ga.  App.  465-iS9, 
60  S.  B.  205,  Judge  Powell,  speaking  for  this 
court,  said  that: 

"In  charging  section  70  of  the  Penal  Code, 
the  judge  should  explain  to  the  jury  the  mean- 
ing of  the  technical  word  'felony,'  used  tiierein" 

— and  dted  the  Roberts  Case  as  authority 
for  the  statement  However,  the  definite 
rulings  of  the  Supreme  Court  constitute  the 
controlling  authority  in  this  state,  and  It  was 
distinctly  held  in  Pickens  r.  State,  132  Ga. 
46  (1),  63  S.  B.  783,  that: 

"The  failure  of  the  court  to  give  in  charge 
the  legal  definition  of  the  term  'felony'  appear- 
ing in  Penal  Code,  }  70,  which  section  was  giv- 
en in  charge,  was  not  such  error  as  requires  t 
new  triaL" 

Again,  in  Pressley  t.  State,  132  Oa.  64  @0, 

63  S.  B.  784,  It  was  held  that: 

"In  charging  section  70  of  the  Penal  Ooit. 
failure  to  explain  to  the  jury  the  meaning  oi 
the  word  'felony,'  used  therein,  is  not  cause  for 
a  new  trial,  in  Uie  absence  of  an  appropriate  and 
timely  request  so  to  do." 

See  also  the  holding  to  the  same  effect  in 
Hall  V.  State,  133  Ga.  177  (8),  65  S.  E.  400: 
Helms  T.  State,  138  Ga.  826,  76  S.  B.  353; 
Falson  v.  State,  13  Ga.  App.  180,  79  S.  E. 
39;  Carver  v.  State,  14  Ga.  App.  267  &),  80 
S.  B.  508;  Franklin  v.  SUte,  15  6a.  App.  330  I 
(3).  83  S.  B.  196.  And  see  Pye  v.  Pye,  133  Ga. 
246  (3),  65  S.  D.  424,  In  which  it  was  held  that 
the  Judge  did  not  err  in  failing  to  explain  to 
the  Jury  the  words  "fraud"  and  "undue  in- 
fluence," as  used  by  him  in  his  charge,  where 
there  was  no  proper  request  for  such  explana- 
tton. 

Judgment  affirmed. 

"^^""^  on  Va.  5«) 

NORrOLK  SOUTHERN  R.  CO.  t.  WHITE- 

HURST. 

(Supreme  Court  of  Appeals  of  Virginia.    Jue      j 
10,  1016.) 

Oabbibrs  9=s>32  —  Intehstatb  Ooumebcc  —      I 

PbEFKEENCEB— RiOHT  OF  Shippebs. 

The  rules  of  the  Interstate  Commerce  Com-  I 
mission,  formulated  pursuant  to  U.  S.  Comp.  St 
Supp.  1911,  c.  1  (D.  S.  Comp.  St.  1913,  fS 
85^-8604),  declare  that  the  privUege  of  divot-  I 
ing  cars  is  of  value  to  the  shipper,  and  in  or-  I 
der  to  avoid  discrimination  it  is  necessary  for 
the  carrier  that  grants  such  privUege  to  publish 
in  its  tariff  that  fact,  together  with  the  condi- 
tions under  which  it  may  be  used.  Pursuant  to 
that  regulation  a  carrier  adopted  a  tariff  and 
conditions  upon  which  diversions  would  be 
made,  which  provided  that  parties  making  re- 
quest for  change  of  destination  must  furnish 
satisfactory  proof  of  ownership  and  acceptable 
form  of  bond.  The  carrier  by  an  arrangement 
made  over  the  telephone  agreed  to  divert  a  ship- 
ment. Held,  that  the  regulations  were  aot  im- 
posed solely  for  the  benefit  of  the  carrier,  but, 
being  intended  to  place  all  shippers  upon  the 
same  plane  and  prevent  unfair  preferences  among 
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them,  the  carrier  could  not  waive  the  reeulation 
and  allow  diversion  in  an  unauthorized  manner. 

[Ed.  Note. — For  other  caseg,  see  Carriers, 
Cent.  Dig.  §§  83-85;    Dec.  Dig.  <&=>32.] 

Error  to  CSrcalt  Court  of  City  of  Norfolk. 

Action  by  W.  L.  Wblteburst  against  tbe 
Norfolk  Sonthem  Railroad  Company.  There 
was  a  jadgment  for  plaintiff,  and  defendant 
brings  error.    Reversed  and  remanded. 

Jas.  O.  Martin,  of  Norfolk,  for  plaintiff  In 
error.  S.  M.  Brandt,  of  Norfolk,  for  defend- 
ant In  error. 

WHITTLE,  J.  The  plaintiff  below,  W.  L. 
Wblteburst,  brought  an  action  in  tbe  circuit 
court  of  the  city  of  Norfolk  against  the  Nor- 
folk Southern  Railroad  Company  to  recover 
damages  for  Its  alleged  negligence  In  connec- 
tion with  the  shipment  of  three  car  loads  of 
cabbage,  under  separate  bills  of  lading  from 
a  station  in  Princess  Anne  county,  Va.,  to 
Boston,  Mass. 

The  first  two  cars  were  Shipped  May  30, 
1913,  and  the  last  on  June  2d,  following. 
There  was  a  verdict  and  Judgment  in  favor 
of  the  plaintiff. 

The  last  shipment  was  made  the  subject  of 
a  separate  count  in  the  declaration,  and  the 
argument  of  counsel  was  mainly  directed  to 
rulings  of  the  circuit  court  with  respect  to 
that  shipment.  The  consignment  was  deliv- 
ered, without  change  of  cars  to  the  consignee 
In  Boston,  but  the  complaint  is  that  while  In 
transit  the  railroad  agreed  to  divert  the  ship- 
ment to  another  consignee  In  the  elty  of  New 
York,  and  failed  to  do  so. 

We  shall  pass  by  several  minor  assign- 
ments of  error  that  cannot  affect  the  result, 
and  address  ourselves  to  what  we  conceive 
to  be  the  ruling  question  In  the  case,  name- 
ly, the  admission  by  the  court  over  the  ott- 
jection  of  the  defendant  of  evidence  of  a  spe- 
cial agreement  for  the  diversion  of  an  Inter- 
state car,  not  made  in  conformity  to  Its  pub- 
lished tariff  and  conditions  as  prescribed  by 
the  rules  of  the  Interstate  Comfherce  Commis- 
sion, and  basing  an  instruction  favorable  to 
the  plaintiff  on  that  evidence.  It  will  be'ob- 
served  that  this  assignment  Involves  an  im- 
portant federal  question. 

The  rules  of  the  Interstate  Commerce  Com- 
mission, formulated  in  pursuance  of  United 
States  Compiled  Statuties  1901  (Supp.  1911) 
c.  1  (U.  S.  Comp.  St.  1913,  Si  8563-8604)  for 
Regulation  of  Common  Carriers  so  far  aa 
pertinent  to  this  Inquiry,  were  put  In  evi- 
dence. They  declare  with  respect  to  divert- 
ing cars: 

"The  privilege  is  of  value  to  the  shipper,  and 
in  order  to  avoid  discrimination  it  .is  necessary 
for  the  carrier  that  grants  such  privilege  to 


publish  in  its  tariff  that  fact,  together  with  the 
conditions  under  which  it  may  be  used  and  the 
charge  that  will  be  made  therefor.  Such  roles 
should  be  stated  in  terms  that  are  not  open  to 
misconstruction." 

In  pursuance  of  that  regulation  tbe  de- 
fendant adopted  a  tariff  and  conditions  upon 
which  diversions  might  be  made,  which  state 
in  part: 

"Provided  parties  making  request  for  change 
of  destination  or  name  of  consignee,  furnish 
satisfactory  proof  of  ownership  and  acceptable 
form  of  release  or  indemnity  bond." 

The  defendant  had  adopted  a  printed  form 
of  Indemnity  contract  to  be  employed  in  di- 
verting cars;  but  It  Is  not  pretended  that  the 
special  agreement  upon  which  the  court's 
instruction  was  predicated  compiles  in  any 
particular  with  the  foregoing  requirements. 
On  the  contrary,  the  agreement  between  the 
parties  for  diverting  the  car  was  a  special 
arrangement  consummated  over  the  tele- 
phone. 

It  Is  a  fundamental  error  to  suppose  that 
these  regulations  are  Imposed  for  the  bene- 
fit of  the  carrier  alone  and  can  be  waived 
by  him  at  pleasure.  Obviously  that  construc- 
tion would  nullify  the  rule,  the  chief  purpose 
of  which  is  to  put  all  shippers  of  tbe  same 
class  upon  the  same  plane,  and  to  prevent  un- 
fair preferences  among  them. 

This  case  comes  directly  within  the  Infiu- 
ence  of  the  decision  of  this  court  In  the  anal- 
ogous case  of  C.  &  O.  Ry.  Co.  v.  Ruckman, 
115  Va.  493,  80  S.  n  496,  where  it  was  held 
that: 

"A  special  contract  with  a  particular  shipper, 
whereby  a  carrier  agrees  for  the  published  rate 
to  expedite  an  interstate  shipment  of  freight  and 
deliver  the  same  on  a  designated  day,  gives  to 
the  particular  shipper  an  advantage  over  other 
shippers,  and  makes  a  discrimination  in  his  fa- 
vor which  is  prohibited  by  the  Interstate  Com- 
merce Act,  and  hence  such  a  contract  is  void.*^ 

So,  also,  the  decision  of  the  Supreme  Court 
of  the  United  States  In  Chicago  &  Alton  R. 
Co.  T.  Klrby,  225  U.  S.  155,  32  Sup.  Ct  648, 
66  L.  Ed.  1033,  Ann.  Cas.  1914A,  501,  con- 
demns special  contracts  with  particular  ship- 
pers, the  effect  of  which  Is  to  discriminate 
against  other  shippers.  Such  contracts  are 
declared  to  be  violative  of  the  Elkins  Act  of 
February  19,  1903,  32  Stat  847,  c.  708  (U.  S. 
Comp.  St  1913,  i  8597),  and  relief  in  that  case 
was  denied. 

For  the  error  of  the  circuit  court  In  not 
holding  the  special  contract  for  the  diversion 
of  tbe  car  In  question  Invalid,  and  making 
it  the  ground  for  modifying  the  instruction 
requested  by  the  defendant,  the  verdict  of 
the  jury  must  be  set  aside,  the  judgment  re- 
versed, and  case  remanded  for  a  new  trial 
not  in  conflict  with  this  opinion. 

Reversed. 


^=>For  other  casas  see  same  toplo  and  KET-NUMBBR  in  all  Key-Numbered  Dlgesta  and  Indexes 
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JONES  &  CO.,  Inc.,  ▼.  O.  W.  HANCOCK  & 

SONS. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

10.  1915.) 

1.  CoBPOKATioNS    «=>517— AcnoN&— Affida- 
viT  WITH  Plea. 

Under  Code  1904,  |  3286,  providinsr  that  if 
in  assumpsit  plaintiff  file  with  bis  declaration 
an  affidavit  made  by  himself  or  his  agent  that 
the  amount  is  jnstly  due,  etc.,  no  plea  in  bar 
■hall  be  received  unless  defendant  file  with  his 
plea  the  affidavit  of  himself  or  his  agent,  that 
the  plaintiff  is  not  entitled,  etc.,  an  affidavit  of 
the  president  of  defendant  corporation  was  not 
BDfficient  in  the  absence  of  any  averment  tiiere- 
in  of  his  agency,  or  any  other  evidence  on  the 
•abject. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  18  2047-2051 ;   Dec  Dig.  <8=»517.] 

2.  Judgment  «=s>176— Judgment  by  Dkfaui.t 
—Limitation  or  Time  to  Set  Aside. 

Where,  after  an  office  judgment  was  enter- 
ed in  an  action  in  assumpsit,  defendant  appear- 
ed and  filed  pleas  of  nonassumpsit  and  .set- 
off, whereupon  the  office  judgpent  was  set  aside, 
the  effect  of  the  court's  ruling  in  striking  out 
defendant's  pleas  reinstated  the  office  judgment 
so  that  it  became  final  by  the  passing  of  time 
under  the  provisions  of  Code,  {  3^87,  after  which 
the  court  was  without  power  to  admit  evidence 
as  a  basis  for  amending  the  pleadings. 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Gent.  Dig.  $  339;  Dec.  Dig.  <3=3l76.] 

3.  GoRPOBATiONfl     «=s>507—Pboces8— Service 
ON  Agent. 

Code  1904,  I  3225,  requires  process  against 
a  corporation  to  be  served  on  the  president  if  he 
is  in  the  county  or  corporation  wherein  the  ac- 
tion is  brought.  By  section  3227,  the  process  is 
required  to  be  served  ten  days  before  the  re- 
turn day  when  service  is  on  an  agent,  or  in  a 
county  or  corporation  other  than  that  in  which 
the  action  is  brought  Held  that,  where  serv- 
ice was  not  on  an  agent  or  in  another  county  or 
corporation,  service  at  any  time  before  or  on  the 
return  day  was  sufficient. 

[Kd.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |{  1971-1974,  1976-2000;  Bee.  Dig. 
<8='507.] 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  C.  W.  Hancock  &  Sons  against 
Jones  &  Company,  Incorporated.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
AffirmedL 

Kenneth  S.  Jones,  of  Norfolk,  and  W.  H. 
Moreland,  of  Lexington,  for  plaintiff  in  er- 
ror. Wingfield  &  Hoag,  of  Norfolk,  for  de- 
fendants in  error. 

WHITTLE,  J.  The  defendants  In  error, 
Vitrtners,  who  were  plaintiffs  below,  brought 
an  action  of  assumpsit  against  the  plaintiff  in 
error,  a  corporation,  to  recover  the  price  of 
goods  alleged  to  have  been  sold,  and  delivered 
by  the  plaintiffs  to  the  defendant  at  its  re- 
quest The  account  was  filed  with  the  decla- 
ration, accompanied  by  the  afladavit  of  one  of 
the  plaintiffs,  made  In  accordance  with  sec- 
tion 3286  of  the  Code,  and  an  office  Judgment 
duly  entered  thereon.  At  the  succeeding 
term  of  the  court  on  June  17,  1914,  the  de- 
fendant appeared  and  filed  pleas  of  nonas- 


sumpsit and  set-off,  whereupon  the  office 
judgment  was  set  aside.  These  pleas  were 
sworn  to  by  the  president  of  the  corporation, 
but  it  does  not  appear  that  they  were  Terified 
by  any  agent  of  the  defendant  as  required  by 
section  3286. 

On  July  13,  1914,  the  court,  on  motion  of 
the  plaintiff,  struck  out  the  pleas  because 
they  were  not  verified  by  such  affidavits  as 
the  statute  prescribed,  and  likewise  sustained 
the  plaintiffs'  motion  to  annul  its  former  or- 
der setting  aside  the  office  judgment 

[1]  It  is  quite  dear  under  the  decisions  of 
this  court  that  the  affidavit  of  tlie  president 
of  the  corporation,  in  the  absence  of  any 
averment  therein  of  his  agency,  or  any  other 
evidence  on  the  subject,  is  not  a  sufficient 
compliance  with  the  statute  which  requires 
the  affidavit  of  the  plaintiff  or  his  agent  to 
the  plea.  In  other  words  the  fact  that  affiant 
is  president  does  not  per  se  import  such  agen- 
cy. Reference  to  decisions  of  this  court  on 
the  subject  obviates  the  necessity  for  further 
discussion.  Merriman  Co.  v.  Thomas,  103 
Va.  24,  48  S.  E.  490;  Taylor  v.  Suttaerlin- 
Meade  Tobacco  Co.,  107  Va.  787,  CO  S.  E.  132; 
Clement  T.  Adams  Bros.,  113  Va.  547,  75  8. 
fl.  294. 

[2]  The  effect  of  the  court's  ruling  in  strik- 
ing out  the  defendant's  pleas  was  to  rein- 
state the  office  judgment  and  by  force  of  the 
statute,  section  3287,  it  became  final  on  July 
1,  1914,  which  was  the  15th  day  of  the  term. 
Grigg  V.  Dalsheimer,  88  Va.  508,  510,  13  S.  E. 
993;  Price  v.  Marks,  103  Va.  18,  48  S.  B. 
499.  After  that  time  the  court  was  without 
power  to  admit  evidence  as  the  basis  for 
amending  the  pleadings,  and  rightly  so  held. 
Enders'  Ex'rs  v.  Burch,  15  Grat  (56  Va.)  64. 

Objection  was  made  to  the  service  and  re- 
turn of  the  original  summons  in  the  case,  be- 
cause it  did  not  show  that  it  was  served  on 
an  agent  and  ten  days  before  the  return  day. 
Code,  {I  3225,  3227. 

IS]  The  record  does  show  that  the  defend- 
ant is  a  corjKjratlon  and  that  the  writ  was 
served  on  Its  president  in  the  city  of  Nor- 
folk where  he  resides.  By  section  3225,  pro- 
cess against  a  corporation  Is  required  to  be 
served  on  the  president  if  he  is  in  the  county 
or  corporation  wherein  the  action  is  brought 
And  by  section  3227,  process  is  only  required 
to  be  served  ten  days  before  the  return  day 
when  service  is  on  an  agent,  or  in  a  county 
or  corporation  other  than  that  in  wtilch  the 
action  is  brought 

In  this  Instance,  as  observed,  the  service 
was  not  on  an  agent  or  in  another  county  or 
corporation.  Hence,  service  at  any  time  be- 
fore or  on  the  return  day  was  sufficient 

The  remaining  assignments  are  without 
merit  and  do  not  call  for  special  notice. 

The  judgment  of  the  court  of  law  and 
chancery  of  the  city  of  Norfolk  is  plainly 
right,  and  must  be  affirmed. 

Affirmed. 


C=3For  other  case*  see  game  tople  and  KEY-NUMBER  in  all  Ker-Numbered  Digests  and  ladezas 
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an  va.  2«0) 

CHESAPEAKE  A  O.  BY.  CO.  T.  NEWTON'S 
ADM'B. 

(Supreme  Cour£  of  Appeals  of  Virgiuia.    March 
11, 1915.    Rebeai'iiig  Denied  June  10, 1915.) 

1.  CONTINUANCS      $=924— OBODRDS— ABBENOB 

OF  Witnesses. 

Where  three  of  the  eyewitnesses  to  an  acci- 
dent were  present  at  a  trial  and  testified,  and 
it  was  not  probable  that  the  evidence  of  a  fourth 
eyewitness  could  have  been  more  than  cumula- 
tive, the  denial  of  a  continuance  because  of  the 
absence  of  such  witness  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  §  72 ;    Dec.  Dig.  <&s324.] 

2.  CONTINUANCS  €=»7— DlBOBETIO;«  Or  GOUST. 

A  motion  for  a  continuance  u  always  ad- 
dressed to  the  sound  discretion  of  the  trial  court 
under  all  the  circumstances  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent.  Dig.  H  17, 18 ;   Dec.  Dig.  «S=»7.] 

8.  Afpkai.  and  Ebbob  $=3966— Bxvibw— Dx- 

HiAi.  or  A  Continuance. 

Aa  appellate  court  will  not  reverse  the 
Judgment  of  the  trial  court  in  the  exercise  of  its 
die^tion  on  a  motion  for  a  continuance  unless 
plainly  erroneous. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  {  3837;    Dec  Dig.  «=3966.J 

4.  Pleading    «=>64— Couplaint— Duflicitt 

— Injx;bix8  to  Skbvant. 

In  an  action  for  the  death  of  sn  employ^ 
painting  a  railroad  trestle,  and  knocked  there- 
from by  a  staging  which  other  employes  were 
moving  under  the  direction  of  the  foreman,  the 
declaration  alleged  that  the  foreman  had  the 
•upervision  of  tne  men  moving  the  scaffolding; 
that  the  employer  and  its  foreman  knew  that  it 
was  dangerous  to  move  it  with  only  three  men; 
that  it  was  the  employer's  duty  not  to  attempt 
to  move  it  with  only  three  men;  bat  that  the 
foreman  negligently  ordered  the  three  men  to 
move  it,  though  he  saw  or  by  ordinary  care 
could  have  seen  decedent's  danger,  and  that  if 
the  scaffolding  was  so  moved  decedent  would 
be  struck.  Held,  that  the  declaration  did  not 
allege  separate  and  distinct  causes  of  action, 
but  concurrent  causes  co-operating  to  produce 
the  injury  complained  of. 

[Ed.   Note.— For   other   cases,    see   Pleading, 
Cent.  Dig.  §{  134-137 ;   Dec.  Dig.  <3=964.] 

6.  Master  and  Sxbvant  «=s>162— Liabiutt 
fob  iNJUBIES— Nbouoencb  ov  Fobemak. 
If  plaintiff's  intestate  was  engaged  in  paint- 
ing a  railroad  trestle,  and  while  so  engaged  the 
employer  attempted  to  move  a  swinging  scaf- 
fold with  the  aid  of  three  employ&i,  including 
its  foreman,  and  this  was  not  a  sufficient  num- 
ber of  m6n  to  do  the  work  with  reasonable 
safety  to  plaintiff's  'intestate,  and  thereby  he 
was  knocked  from  the  trestle  and  killed,  this 
was  negligence  for  which  the  employer  was  lia- 
ble unless  plaintiff's  intestate  was  guilty  of  con- 
tributory negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  327;    Dec.  Dig.  «=3l62.] 

6.  Masteb  and  Sebvant  €=3284— Actions  fob 
Injtjbies— Instbuctions. 

In  an  action  for  the  death  of  an  employ^, 
the  court  charged  that,  if  such  employ^  was 
painting  a  railroad  trestle,  and  while  so  engaged 
the  employer  attempted  to  move  a  swingmg 
scaffold,  and  if  its  agents  began  to  move  the 
scaffold  towards  such  employe's  back,  and  to  do 
so  was  negligence  on  the  part  of  such  agents, 
including  the  foreman,  and  if  such  foreman  had 
the  supervision  of  the  work,  or  was  charged 
with  the  duty  of  directing  the  immediate  work 
of  such  employe  and  the  other  men,  and  thereby 


the  accident  resulted  without  negligence  of  such 
employe,  the  jury  should  find  for  plaintiff.  It 
appeared  that  the  foreman  was  a  vice  principal, 
and  that  those  moving  the  scaffold  were  working 
under  his  immediate  control,  and  the  case  pro- 
ceeded on  the  theory  that  the  deceased  employe 
was  thrown  from  the  trestle  as  a  result  of  the 
foreman's  negligence  in  ordering  the  scaffold 
to  be  moved  by  an  insufficient  force  to  properly 
handle  it.  Held,  that  it  was  not  at  all  prob- 
able that  the  jury  could  have  been  misled  by  the 
instruction  into  believing  that  there  could  be 
a  recovery  for  the  negligence  of  the  decedent's 
fellow  servants  other  than  the  foreman. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1167-1167;  Dec.  Dig. 
<3=»294.] 

7.  Masteb  and  Sebvant  «s»201— Liabiutt 

FOB  Neqlioencb— Concubbino  Nkgligewce 
or  Vice  Pbincipal  and  Fellow  Sebvants. 
It  the  misconduct  of  a  vice  prindpal  enters 
into  and  constitutes  a  part  only  of  the  negligent 
act  causing  an  injury  to  an  employe,  the  em- 
ploye's fellow  servants  also  being  negligent,  the 
courts  will  not  undertake  to  distribute  the  fault, 
but  will  hold  the  employer  responsilile,  as  though 
it  alone  were  guilty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {}  615-S34;  Dec.  Dig,  «i» 
201.1 

8.  Masteb  and  Sebvant  «=3215— Liabujtt 
FOB  iNJUBiEs— Assumption  of  Risk. 

If,  as  claimed,  a  scaffolding  used  in  paint- 
ing a  trestle  could  not  be  moved  by  three  men 
without  danger  to  an  employe  who  was  on  the 
trestle,  and  an  attempt  to  move  it  with  three 
men  had  never  before  been  made,  and  in  so 
moving  it  the  work  was  being  done  behind  such 
employe  and  without  his  knowledge,  it  was  not 
a  risk  incident  to  the  manner  in  which  he  knew, 
or  in  the  exercise  of  ordinary  care  ought  to 
have  known,  that  the  employer  conducted  its 
business,  and  was  not  assumed  by  him. 

VSi,  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  IMg.  {  666 ;    Dec.  Dig.  «=>215.] 

9.  Masteb  and  Sebvant  ®=»248  —  Injtjbies 
Avoidable  Notwithstandinq  Nxouoencb. 

Where  a  foreman  who  was  having  a  scaf- 
folding moved  by  an  insufficient  force  of  men 
was  standing  where  he  could  see,  or  by  the  exer- 
cise of  ordinary  care  could  have  seen,  the  dan- 
ger to  an  employe  knocked  from  the  trestle  on 
which  he  was  working,  and  eonld  hate  averted 
the  accident  by  warning  him  of  the  danger,  or 
by  directing  the  men  moving  the  scaffold  to  stop 
until  such  employe  could  get  out  of  the  way,  if 
such  employe  was  negligent,  as  contended,  in 
being  at  the  place  where  he  was,  there  was  a 
plain  case  for  the  application  of  the  doctrine 
of  last  clear  chance. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f §  801-804 ;   Dec.  Dig.  <S=> 

10.  Tbial  €=>252  —  Inbtbuctiors — Afplioa- 
bility  to  Evidence. 

An  instruction  was  properly  refused  where 
there  was  no  evidence  upon  which  it  could 
be  based. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  li  605,  596-612;.  Dec.  Dig.  <S=»252.] 

11.  Tbial   «=»252— iNSTBUcnoNS— Etiobrcx. 

Where,  in  an  action  for  the  death  of  an 
employe  knocked  from  a  trestle  on  which  he 
was  working,  there  was  evidence  tending  to 
show  that  the  accident  resulted  from  the  at- 
tempt of  a  foreman  to  move  a  scaffolding  with 
three  men,  when  four  was  the  least  number  that 
could  move  it  with  safety,  an  instruction  that 
there  could  be  no  recovery  on   the  ground  of 
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any  alleged  insufBciency  in  the  number  of  men 
employed  was  properly  refused. 

•■    [Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  605,  506-612;   Dec.  Dig.  <S=»252.] 

Error  to  Hustings  Court  of  Richmond. 

Action  by  William  W.  Newton,  administra- 
tor, against  the  Chesapeake  &  Ohio  Railway 
Comimny.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    AfBrmed. 

D.  H.  &  Walter  Leake  and  Henry  Taylor, 
Jr.,  all  of  Richmond,  for  plaintiff  in  error. 
U  O.  Wendenburg,  of  Richmond,  for  defend- 
ant In  error. 

HARRISON,  3.  Tbla  action  was  broogbt 
by  the  administrator  of  William  W.  Newton, 
deceased,  to  recover  of  the  defendant  compa- 
ny damages  for  its  alleged  negligence  li) 
causing  the  death  of  fhe  plaintiff's  intestate. 
The  trial  resulted  in  a  rerdlct  and  judgment 
for  $10,000  against  the  defendant  company, 
which  this  writ  of  error  brings  nnder  re- 
view. 

Considering  the  evidence,  as  must  be  done 
in  this  court,  from  the  standpoint  of  a  de- 
murrer thereto,  the  following  facts  appear  to 
be  established:  The  decedent,  a  young  man 
22  years  of  age,  was  engaged,  with  others, 
as  an  employ^  of  the  defendant,  In  painting 
the  Iron  trestle  of  the  company  which  runs 
along  -the  north  side  of  James  river  in  the 
dty  of  Richmond.  The  scaffolding  or  stag- 
ing used  in  doing  this  work  consisted  of  long 
ladders  which  were  suspended  by  ropes  and 
pulleys  with  planks  thereon,  making  a  sort 
of  platform  for  the  men  to  stand  on  while  at 
work.  At  the  time  of  the  accident  the  fore- 
man in  charge  was  having  the  ladders  mov- 
ed forward  by  three  painters.  In  order  that 
the  work  might  progress,  and  In  doing  this 
struck  the  deceased,  who  was  working  about 
15  feet  away,  vrlth  bis  back  to  t^em,  wholly 
unconscious  tliat  the  ladders  were  being  mov- 
ed upon  him  until  he  was  struck  and  dash- 
ed to  the  rocks  below,  sustaining  injuries 
from  which  he  died. 

The  evidence  tends  to  show:  (1)  That  the 
accident  was  the  result  of  the  foreman's  at- 
tempt to  move  the  ladders  forward  with 
three  men,  when  four  was  the  least  number 
that  could  make  the  move  with  safety;  (2) 
that  the  foreman,  who  was  directing  the 
work,  was  standing  where  he  could  see,  or 
by  the  exercise  of  ordinary  care  could  have 
seen,  the  deceased,  and  could  have  warned 
him  of  his  danger,  or  could  by  an  order  to 
the  men  under  his  control  have  stopped  them 
from  attempting  to  move  the  staging  until 
the  deceased  was  in  a  place  of  safety ;  and 
(3)  that  the  foreman  had  been  drinking,  and 
at  the  time  of  the  accident  was  under  the 
influence  of  liquor.  This  condition  of  the 
foreman  was  alone  sufficient  to  account  for 
the  n^Ugence  of  which  the  Jury's  verdict 
convicted  him. 

[1-3]  The  first  assignment  of  error  is  to 


the  action  of  the  court  in  refusing  a  contin- 
uance of  the  case  on  the  motion  of  the  de- 
fendant company. 

The  witness  whose  absence  was  the  ground 
of  this  motion  was  out  of  the  state,  and  was 
one  of  the  three  painters  engaged  in  moving 
the  ladders.  The  other  eyewitnesses  to  the 
accident  were  present  at  the  trial,  and  it  is 
not  probable  that  the  evidence  of  a  fourth 
eyewitness  could  have  been  more  than  coma- 
latlve.  A  motion  for  a  continnance  is  al- 
ways addressed  to  the  sound  discretion  of 
the  trial  court,  under  all  the  circumstances 
of  the  case,  and  an  appellate  court  will  not 
reverse  Its  Judgment,  in  the  exercise  of  tliat 
discretion,  unless  plainly  erroneous.  N.  & 
W.  Ry.  Co.  V.  Shott,  92  Va.  86,  22  S.  E.  8U; 
Payne  v.  Zell,  98  Va.  294,  36  S.  E.  379;  Kln- 
zle  V.  RUey's  Ex'rs,  100  Va.  709,  42  8.  Bi 
872. 

The  record  In  the  present  case  does  not 
sbow  that  the  action  of  the  court  in  overrul- 
ing the  motion  for  a  continuance  was  plainly 
erroneous. 

[4]  The  second  assignment  of  error  is  to 
the  action  of  the  court  in  refusing  to  require 
the  plaintiff  to  elect  upon  which  ground  of 
negligence  stated  In  the  declaration  he  would 
proceed,  and,  having  refused  to  require  this. 
In  failing  to  strike  out  the  declaration  upon 
the  ground  of  duplicity. 

The  declaration,  which  contains  but  one 
count,  is  not  amenable  to  the  charge  of  du- 
plicity or  any  other  objection.  It  sets  forth 
that  the  foreman  had  the  supervision,  con- 
trol, and  direction  of  the  men  moving  the 
scaffolding,  that  it  was  dangerous  to  move 
the  scaffolding  without  a  sufficient  numlier 
of  men  to  do  the  work  with  reasonable  safe- 
ty, and  that  the  defendant  and  its  foreman 
knew  that  It  was  dangerous  to  move  it  with 
only  three  men,  and  it  was  the  duty  of  the 
defendant  not  to  attempt  to  move  it  -with 
only  three  of  the  painters,  but  that,  notwith- 
standing this,  the  foreman  negligently  or- 
dered the  three  painters  to  move  the  scaffold- 
ing, although  he  saw,  or  by  the  ezerdse  of 
ordinary  care  could  have  seen,  the  danger  of 
the  decedent,  and  that  if  the  scaffolding  was 
so  moved  tile  decedent  would  be  struck. 
These  matters  constitute  -but  one  connected 
proposition.  They  are  conjunctively  alleged 
as  concurrent  causes  co-operating  together 
to  produce  the  injury  complained  of,  and  are 
in  no  sense  allegations  of  separate  and  dis- 
tinct causes  of  action  that  should  not  have 
been  combined  In  one  count.  N.  &  W.  Ry. 
Co.  V.  Ampey,  93  Va.  108,  25  S.  B.  226. 

The  third  assignment  of  error  Is  to  the  ac- 
tion of  the  court  in  giving,  refusing,  and  noiod- 
ifying  instructions. 

[S]  Objection  is  made  to  the  two  Instrac- 
tions  given  for  the  plalntlfF,  the  first  of  which 
is  as  follows: 

"The  court  instructs  the  jury  that,  if  they  be- 
lieve from  the  evidence  that  the  plaintiff's  de- 
cedent at  the  time  of  the  accident  was  engaged 
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in  painting  the  trestle  of  the  defendant  in  the 
performance  of  his  duties,  and  that  while  so 
enga^d  the  defendant  company  attempted  to 
move  the  swinging  scaffold  with  the  aid  of 
three  of  its  employes,  including  the  foreman, 
Wood,  and  that  this  was  not  a  sufficient  number 
of  men  to  do  this  work  with  reasonable  safety  to 
the  plaintiff's  decedent,  and  thereby  the  injury 
complained  of  was  caused,  then  this  is  negli- 
gence for  which  the  defendant  is  liable,  unless 
the  plaintiffs  decedent  was  guilty  of  contribu- 
tory negligence." 

No  valid  objection  la  suggested  to  this  in- 
struction. It  Is  based  upon  tbe  evidence  in 
the  case,  and  correctly  states  the  law  aniU- 
cable  thereta 

[I,  7]  The  second  Instmctlon  given  for  tbe 
pialntur  is  as  follows: 

"The  court  instructs  the  Jury  that,  if  yon  be- 
lieve from  the  evidence  that  the  plaintiff's  de- 
cedent at  the  time  of  the  accident  was  engaged 
in  painting  the  trestle  of  the  defendant  in  the 
performance  of  his  duties,  and  that  while  so 
engaged  the  defendant  company  attempted  to 
move  the  swinging  scaffold,  and  in  doing  this 
the  agents  of  the  defendant  ^egan  to  move  the 
ladder  towards  the  back  of  plaintiff's  decedent, 
and  to  do  this,  under  all  the  circumstances, 
was  negligence  on  the  part  of  the  said  defend- 
ant's agents,  including  the  foreman,  and  that 
said  foreman  had  the  supervision  of  said  work, 
and  was  the  superior  to  ((aid  decedent,  or  had 
the  right,  or  was  charged  with  tbe  duty,  of  con- 
trolling and  directing  the  general  services  and 
the  immediate  work  of  the  decedent  and  the 
other  men  engaged  in  said  work,  and  thereby 
the  accident  resulted  without  negligence  of  tbe 
said  decedent,  you  must  find  for  the  plaintiff. 
And  the  court  further  instructs  the  jury  that, 
if  you  believe  from  the  evidence  that  the  acci- 
dent was  caused  as  set  forth  in  this  instruction 
by  the  manner  in  which  said  ladder  or  scaffold 
was  being  moved,  and  that  this  put  the  said  de- 
cedent in  a  perilous  i>osition  without  any  neg- 
ligence on  his  part,  and  that  this  peril  was 
seen,  or  could  have  been  seen,  by  said  foreman 
by  the  use  of  ordinary  care  and  caution  on  his 
part,  in  time  to  avoid  the  accident,  and  that 
the  said  foreman  failed  to  do  this,  then  the 
defendant  is  liable,  and  you  must  find  for  the 
plaintiff,  even  thoueh  you  mav  believe  from  the 
evidence  the  defendant  [manifestly  meaning  the 
deceased]  was  guilty  of  contributory  negligence." 

It  is  objected  that  this  instruction  gives 
some  assent  to  the  Idea  that  there  could  be  a 
recovery  for  negligence  on  the  part  of  the 
fellow  servants  of  the  deceased,  other  than 
tbe  foreman. 

In  this  case  the  foreman  occupied  the  rela- 
tion of  vice  principal  to  the  deceased  and  the 
other  i>aii3ters  who  were  working  under  him. 
His  position  was  one  of  admitted  superiority, 
and  the  evidence  shows  or  tends  to  show 
tbat  the  three  painters  who  were  attempting 
to  move  the  ladders  were  acting  under  the 
Immediate  control  and  direct  orders  of  the 
foreman.  The  case  proceeded  throughout  up- 
on tbe  theory  that  tbe  deceased  was  struck 
and  thrown  from  the  trestle  solely  as  a  re- 
sult of  the  negligence  of  the  foreman  in  or- 
dering the  ladders  to  be  moved  by  an  insuffi- 
cient force  to  properly  handle  and  control 
tbem.  Under  snch-  circumstances  It  Is  not  at 
all  probable  that  the  Jury  could  have  been 
misled  by  this  instruction  in  tbe  particular 
now  suggested.  If,  however,  the  misconduct 
of  tlie  vice  principal  entered  into  and  consti- 


tuted part  only  of  tbe  negligent  act  which 
caused  tbe  injury,  then  the  courts  wUl  not 
undertake  to  distribute  the  fault,  but  will 
hold  the  railroad  company  responsible  as 
tbougb  it  alone  were  iroUty.  N.  &  W.  Ry. 
Co.  V.  Nuckol's  AdmT,  01  Va.  198,  21  S.  B. 
342;  Va.  &  S.  W.  B.  Co.  v.  Bailey,  103  Va. 
205,  226,  49  S.  E.  33. 

[t]  It  is  further  objected  that  this  instmo- 
tion  gives  assent  to  the  theory  tbat  there 
conld  be  a  recovery  for  an  injury  occasioned 
cm  account  of  the  manner  in  which  the  work 
was  done.  This  was  not  the  Intent  or  effect 
of  the  instruction.  Tbe  evidence,  as  already 
seen,  tends  to  show  that  this  scaffolding  conld 
not  l>e  moved  with  three  men  without  danger 
to  the  deceased,  who  was  on  the  trestle  paint- 
ing at  a  distance  from  the  ladders  of  15  feet. 
It  further  tends  to  show  ttiat  no  attempt  to 
move  the  ladders  with  three  men  had  ever 
been  made  before.  If  this  were  tbe  only  time 
the  work  of  moving  the  ladders  had  been  at- 
tempted with  three  men,  and  it  was  being 
done  at  the  rear  of  the  decedent  without  Ids 
knowledge,  then  It  was  not  a  risk  incident  to 
the  manner  in  which  he  knew,  or  in  the  exer- 
cise of  ordinary  care  ought  to  have  known, 
that  the  defendant  conducted  its  business, 
and  was  therefore  not  one  of  the  risks  as- 
sumed by  him.  On  the  contrary,  the  decedent 
had  the  right  to  assume  that  tbe  defendant, 
through  its  foreman,  would  not  attempt  the 
unusual  task  of  moving  the  scaffold  with  an  . 
Insufficient  force,  while  he  was  doing  some- 
thing else  with  bis  back  to  them. 

[I]  Objection  is  further  made  tbat  the  in- 
struction under  consideration  improperly  bas- 
es the  plaintiff's  right  to  recover  upon  the 
doctrine  of  the  "last  clear  chance."  This  ob- 
jection is  not  well  taken.  As  already  seen, 
when  the  foreman  was  having  this  scaffold- 
ing moved  with  an  insufficient  force,  he  was 
standing  on  the  structure  above  the  deceased, 
where  he  could  see,  or  by  the  exercise  of  ordi- 
nary care  could  have  seen,  bis  peril,  and 
conld  have  averted  the  accident  by  warning 
him  of  bis  danger  or  by  a  word  to  tbe  men 
to  stop  with  the  ladders  until  tbe  deceased 
could  get  out  of  tbe  way.  These  facts  pre- 
sent a  plain  case  for  the  application  of  the 
doctrine  of  the  "last  clear  chance,"  if  the 
Jury  believed  tbat  the  deceased  was,  as  con- 
tended by  the  defendant,  guilty  of  negligence 
in  being  at  tbe  point  on  the  trestle  where  he 
was  when  tbe  accident  happened;  because, 
notwithstanding  such  negligence,  the  defend- 
ant, through  Its  foreman,  saw  the  deceased, 
or  by  the  exercise  of  ordinary  care  could 
have  seen  him.  In  ample  time  to  have  saved 
bis  life. 

What  has  been  here  said  touching  tbe  ap- 
plication to  this  case  of  tbe  doctrine  of  tbe 
"last  clear  chance"  snfflclently  disposes  of 
the  further  objection  made  to  the  action  of 
the  court  in  modifying  Instructions  "B"  and 
"E,"  asked  for  by  the  defendant.  In  view  of 
the  evidence  already  adverted  to,  it  was  proj^ 
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er  tbat  each  of  those  instructloiis,  which  told 
the  Jury  to  find  for  the  defendant,  should 
have  concluded  with  the  proviso: 

"Unless  the  defendant  saw,  or  by  the  exercise 
of  ordinary  care  could  have  seen,  that  the  de- 
cedent was  in  a  perilous  position,  and  failed 
to  exercise  ordinary  care  to  avoid  the  accident." 

[10]  Instruction  "F"  asked  for  by  the  de- 
fendant was  properly  refused,  because  there 
was  no  evidence  upon  which  it  could  be 
based. 

[11]  Instruction  "G"  asked  for  by  the  de- 
fendant was  as  follows: 

"The  court  instructs  the  jury  that  there  can 
be  no  recovery  in  this  case  on  the  ground  of 
any  alleged  insufficiency  In  the  number  of  serv- 
ants employed." 

In  view  of  the  evidence  it  is  difficult  to 
understand  upon  what  theory  this  instruction 
was  requested.  The  record  furnishes  no  jus- 
tification for  it,  and  it  was  properly  refused. 

The  fourth  assignment  of  error  was  to  the 
action  of  the  court  in  refusing  to  set  aside 
the  verdict  as  contrary  to  the  law  and  the 
evidence. 

We  are  of  opinion  that  the  motion  to  set 
aside  the  verdict  was  properly  overruled. 
The  case  was  fairly  submitted  to  the  jury, 
and  their  verdict  was  amply  supported  and 
justified  by  the  evidence. 

The  Judgment  complained  of  must  be  af- 
firmed. 

Aflirmed. 

(117  Va.  667) 

PROVIDENOE  FORGE  FISHING  &  HtTNT- 
INQ  CLUB,  Inc.,  et  al.  v.  GILL, 

(Supreme  Court  of  Appeals  of  Virginia.    June 
10, 1915.) 

Vknoos  Ann  Pubchaseb  ®=3230— Bona  Fids 
PuBCHASEB  —  Notice  —  Constbuctivb  No- 
tice. 

Defendant's  grantor,  who  had  already  con- 
tracted to  sell  complainant  10  acres  off  of  a 
tract  of  land,  executed  a  deed  of  trust  on  the 
land,  except  the  lO-acre  tract.  The  trust  deed 
was  duly  recorded  and  the  lO-acre  parcel  was 
conveyed  to  defendant.  Held,  that  as  defendant 
did  not  have  actual  notice  of  the  contract,  the 
trust  deed  did  not  operate  as  constructive  no- 
tice of  complainant's  rights;  the  Instrument 
not  being  in  defendant's  chain  of  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  rUg.  Si  502-512;  Dec.  Dig. 
«=3230.] 

Appeal  from  Chancery  Court  of  Richmond. 

Bill  by  William  I.  Gill  against  the  Provi- 
dence Forge  Fishing  &  Hunting  Club,  Incor- 
porated, and  another.  From  a  decree  for 
complainant,  defendants  appeal.     Reversed. 

Lamb  &  Lamb,  of  Richmond,  and  Cbas.  L. 
Page,  of  Manchester,  for  appellants.  Chris- 
tian, Gordon  &  Christian,  of  Riclmiond,  and 
L.  M.  Nance,  of  Rozbury,  for  appellee. 

HARRISON,  J.  The  bill  in  this  case  was 
filed  by  the  appellee,  William  I.  Gill,  to  obtain 
specific  performance  of  a  contract  for  the 
sale   and   purchase   of  certain   real   estate. 


made  with  him  by  one  J.  ii.  Bossienx  as  the 
agent  of  the  appellant  Providence  Forge 
Fishing  &  Hunting  Club,  Inc.,  hereinafter  for 
convenience  spoken  of  as  the  "Club."  Sub- 
sequent to  the  malting  of  the  alleged  contract 
with  6111  the  Club  sold  and  conveyed  the 
land  involved  to  one  Gilbert  K.  Pollock,  who 
was  made  a  party  defendant  to  the  bill  and 
is  one  of  the  appellants  before  this  court. 

It  appears  that  on  September  5,  1911,  th» 
board  of  directors  of  the  Club  adopted  a  res- 
olution authorizing  J.  M.  Bosaieux,  as  Its 
agent,  to  sell  a  tract  of  land  containing  10 
acres  more  or  less  with  improvements  there- 
on, belonging  to  the  Club,  providing  that  any 
less  offer  than  ^1,000  should  be  reported  t» 
the  board.  Acting  under  the  authority  of 
this  resolution,  Bosaieux,  as  agent  for  the- 
Club,  made  a  contract  in  writing  dated  Oc- 
tober 14,  1011,  with  WUUam  I.  GUI,  agreeing 
to  sell  him  the  10  acres  and  improvements 
thereon  for  $1,000,  to  be  paid  within  60  days, 
and  providing  tbat  the  deed  from  the  vendor 
to  the  vendee  should  contain  a  tovenant  that 
the  stream  bounding  the  property  on  the  east 
should  not  be  obstructed  so  as  to  prevent  the- 
free  passage  of  fish  up  and  down  the  same. 
After  the  adoption  of  the  resolution  of  Sep- 
tember 6,  1911,  authorizing  the  sale  of  the  10 
acres,  no  further  action  with  respect  to  the 
matter  was  taken  by  the  board  of  directors 
of  the  Clab  until  March  8,  1912,  on  whidi 
day  the  follovring  resolution  was  adopted: 

"Whereas,  William  I.  Gill  failed  to .  comply 
with  his  contract  of  the  14th  day  of  October; 
1911,  and  failed  to  pay  the  sum  of  $1,000.  the 
contract  price  for  the  ten  acres  of  land,  with 
dwelling,  stable  and  improvements  thereon,  with- 
in sixty  days  as  provided  bj  said  contract; 
and  whereas  no  extension  of  time  was  ever  au- 
thorized by  the  board  of  directors  of  this  club: 
Be  it  resolved,  that  said  contract  be  canceled' 
and  the  sum  of  $100.00  paid  by  said  Gill  be  re- 
turned to  him." 

The  foregoing  action  of  the  board  of  direc- 
tors was  followed  on  the  same  day  by  tbe- 
adoption  of  the  following  resolution: 

"Whereas  this  club  has  received  an  oBtr  of 
$1,000.00  from  G.  K.  Pollock  for  the  ten  acres 
of  land  with  dwelling,  stable  and  other  improve- 
ments thereon,  the  same  to  be  paid  in  cash : 
Be  it  resolved  that  the  president  and  secretary 
be  directed  to  convey  to  said  6.  K.  Pollock  said 
ten  acrea  of  land  with  dwelling,  stable  and  im- 
provements thereon,  when  and  as  soon  as  he 
shall  have  paid  the  sum  of  $1,000.00." 

In  pursuance  of  this  resolution  G.  K.  Pol- 
lock paid  the  purchase  price  of  $1,000  and  re- 
ceived a  deed  duly  executed  by  the  officers  of 
the  Club,  which  was  recorded  March  29, 1912. 

There  has  been  much  discussion  of  ques- 
tions between  the  Club  and  Gill  growing  out 
of  the  coutract  of  sale  between  the  latter  and 
Bossleux,  agent,  particularly  as  to  how  tar 
the  Club  was  bound  by  certain  dealinss  of 
the  agent  with  Gill.  In  our  view  of  the  case, 
these  contentions  throw  no  light  upon  tlie 
crucial  question  involved,  and  therefore  need 
not  be  considered.  There  is  no  question  tbat 
the  appellant  Gilbert  K.  Pollock  bought  the- 


4s9For  other  casaa  see  lama  topic  and  KET-NUMBEB  In  all  Ktty-Mumbered  Digeati  and  IndazM 


Digitized  by 


Google 


Va.) 


PBoyirBNOB  FOBas  msBma  *  hukthto  olxtb  t.  oniii 


465 


10  acres  and  its  Improvements,  paid  tbe  pur- 
chase money  therefor,  and  received  a  deed 
from  the  Club  conveying  him  the  same,  which 
was  duly  recorded.  The  sole  question,  there- 
fore, Is  whether  or  not  Pollock  is  a  bona  fide 
purchaser  for  value  and  without  notice  of 
the  rights  asserted  by  GlIL 

The  proof  wholly  falls  to  sustain  the  con- 
tention that  the  appellants  were  guilty  of 
fraud  in  selling  the  property  in  question  to 
6.  K.  Pollock.  It  is  clear  from  the  record 
that  the  appellant  Pollock  had  no  actual  no- 
tice of  the  rights  asserted  by  Gill,  which 
leaves  as  the  only  open  question  whether  or 
not  he  had  constructive  notice  of  any  such 
rights. 

The  sole  ground  for  the  contention  that 
Pollock  had  constructiye  notice  of  Qill's 
claim  Is  a  recital  In  a  certain  deed  of  trust, 
to  which  neither  QUI  nor. Pollock  was  a  par- 
ty, and  which  deed  did  not  affect  the  proi)- 
erty  involved  In  any  manner.  It  appears  that 
In  November,  1911,  the  Club  conveyed  its  real 
estate  in  trust  to  secure  its  note  for  $2,000. 
The  property  is  described  in  the  deed  of  trust 
as  containing  111^  acres,  except  0  acres  con- 
veyed to  James  H.  Christian,  and — 
"except  a  tract  of  land  estimated  to  contain  ten 
acres  •  •  •  which  the  party  of  the  first  part 
has  agreed  to  sell  to  WilUam  I.  GiU." 

For  convenience  of  description  this  deed  of 
trust  conveyed  in  the  first  Instance  the  entire 
tract  originally  purchased  by  the  Club,  but 
immediately  by  apt  words  expressly  excepted 
the  10  acres  In  question  from  the  grant,  so 
that  the  deed  did  not  prejudice  or  affect  in 
any  manner  the  title  to  the  10  acres.  Had 
PoUock  examined  the  records  before  buying 
and  discovered  and  read  this  deed  of  trust, 
be  would  undoubtedly  have  acquired  notice  of 
GUI's  agreement  to  purchase.  This  would, 
however,  have  been  actual  notice,  which  is 
not  shown,  Instead  of  the  implied  or  construc- 
tiye notice  which  is  here  relied  on  and  sought 
to  be  imputed  to  Pollock 

l%e  established  rule  is  that  for  a  deed  and 
Its  recitals  to  operate  as  constructive  notice 
to  a  bona  fide  purchaser  of  land,  it  must  be 
a  link  In  the  purchaser's  chain  of  title.  A 
purchaser  Is  not  chargeable  with  constructive 
notice  of  all  matters  of  record,  but  only  of 
such  as  the  title  deeds  of  the  estate  refer  to, 
or  put  him  on  inquiry  for.  Lewis  v.  Barn- 
liardt,  145  U.  S.  56, 12  Sup.  Ct.  772,  S6  L.  Ed. 
621 ;  Le  Neve  v.  Le  Neve.  2  Lead.  Cas.  tn  Eq. 
189-100,  et  seq. ;  Meacham  v.  Blaess,  etc., 
141  Mich.  258,  104  N.  W.  579 ;  Pillow  v.  So. 
W.  Imp.  Co.,  92  Va.  144,  23  S.  E.  32,  63  Am. 
St  Rep.  804 ;  Flanary  v.  Kane,  102  Va.  S47, 
46  S.  E.  312,  681. 

In  Lewis  v.  Bamhardt,  supra,  Mr.  Justice 
Harlan,  speaking  of  the  recitals  in  a  deed 
which  lay  outside  of  the  chain  of  titles  aay>: 
85&B.-30 


"Some  reliance  is  placed  upon  the  fact  that 
the  recitals  in  a  deed  for  certain  lands,  made 
by  Mrs,  Lewis  to  one  Mohr  in  1853,  indicated 
that  they  were  devised  to  her  by  the  will  of  her 
husband.  It  is  scarcely  necessary  to  say  that 
those  recitals  were  not  notice  to  those  who  pur- 
chased other  lands  from  Mrs.  Lewis  of  the  ex- 
istence of  such  a  will  or  of  its  provisions ;  there 
l>eing  no  valid  record  of  it  in  Illinois," 

The  principle  applied  in  this  case  Is  equally 
applicable  to  the  present  case,  the  effort  In 
each  being  to  impute  notice  from  recitals  In 
a  deed,  outside  of  the  chain  of  title,  convey- 
ing other  lands  by  the  same  grantor. 

In  23  Am.  &  Eng.  Ency.  L.  p.  610,  the  law 
is  thus  stated : 

"The  rule  that  a  purchaser  is  chargeable  with 
constructive  notice  of  the  contents  of  all  in- 
struments appearing  In  his  chain  of  title  does 
not  apply  to  instruments  that  do  not  constitute 
a  {lart  of  his  chain  of  title,  and  do  not  neces- 
sarily relate  to  it.  As  to  the  contents  of  such 
instruments  the  purchaser  is  not  put  upon  in- 
quiry." 

In  39  Cyc.  p.  1719,  it  is  said: 

"A  deed  lying  ontside  of  a  purchaser's  chain 
of  title  imparts  no  notice  to  him.  Thus  a  re- 
cital in  a  deed  cannot  affect  a  purchaser  witJi 
notice  respecting  any  other  land  than  that 
which  is  conveyed  by  it;  nor  is  it  notice  to  an- 
other purchaser  of  different  land  from  the  same 
grantor." 

The  result  of  the  law  as  it  Is  laid  down  In 
Pomeroy's  Equity  is  that  the  doctrine  of 
notice  by  recital  in  a  prior  deed  applies  only 
where  the  subsequent  purchaser  is  obliged  to 
make  out  his  title  through  the  deed  in  which 
the  recital  occurs.  In  other  words,  the  re- 
cital, to  bind  the  pnrcliaser,  must  lie  in  the 
path  of  his  title,  not  outside  of  it  Pom.  Eq. 
Jur.,  vol.  2,  I  626. 

It  is  clear  that  the  deed  of  trust  containing 
the  recital  relied  on  ia  not  a  link  in  the  chain 
of  title  to  the  10  acres  of  laud  bought  from 
the  Club  by  the  appellant  Pollock.  He  does 
not  claim  through  it  or  against  it ;  nor  does 
it  convey  or  concern  the  land  purchased  by 
him,  but  conveys  other  land  of  the  grantor  in 
which  he  has  no  Interest 

We  are  of  opinion  that  inasmuch  as  the 
deed  of  trust  relied  on  is  wholly  apart  from 
and  outside  of  the  appellant  Pollock's  chain 
of  title  to  the  10  acres  of  land  purchased  by 
him,  he  is  not  charged  by  its  recitals  with 
constructive  notice  of  the  unrecorded  con- 
tract which  the  appellee.  Gill,  claims  under. 

It  should  have  been  stated  at  the  outset  of 
this  opinion  that  the  demurrer  to  the  bill  was 
properly  overruled. 

The  decree  of  July  17, 1914,  appealed  from, 
must  be  reversed,  and  this  court  wUl  enter 
such  decree  as  the  lower  court  ought  to  have 
entered,  dismissing  the  complainant's  bill, 
with  costs. 

Beversed. 
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BRADLEY  et  al.  t.  TOLSON. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
10,  1916.) 

1.  Vendob  and  Pubchaseb  (8=»33— Fraud— 
mzsbepbesentations  as  to  quantitt  — 
Knowledge  of  Falsitt. 

Keckless  misrepresentatioDS  by  an  agent 
for  tlie  sale  of  land  as  to  the  quantity  of  the 
land  are  fraudulent  regardless  of  the  agent's 
knowledge  of  their  falsity  when  he  made  them. 
[Eld.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {g  38,  40-43,  66;  Dec 
Dig.  «=»33.] 

2.  Vendob  and  Pubchaseb  «=>336— Fbaud— 
Affibuance  of  Contbact. 

Where  a  purchaser  of  land,  after  learning 
that  the  agent  had  misrepresented  the  quantity 
of  land,  wrote  to  the  owners  that  he  left  it  en- 
tirely with  them  as  to  whether  they  would  do 
anytiiing  about  it,  and  on  their  refusal  to  make 
any  concessions  finished  paying  for  the  land  ac- 
cording to  the  contract,  he  cannot  thereafter  re- 
cover compensation  for  deficiency  in  quantity, 
even  though  be  did  not  know,  when  he  wrote 
the  letter,  that  the  agent  knew  his  representa- 
tions were  false,  since  the  agent's  knowledge  of 
the  falsity  was  immaterial,  and  the  purchaser 
affirmed  the  contract  after  he  knew  all  the  ma- 
terial facts. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  9&1;  Dec.  Dig.  ^=» 
836.] 

3.  CoNTBACTS  9=997— Fbauo—Affibmancx. 

One  who  has  elected  to  affirm  a  contract 
after  learning  of  the  fraud  cannot  thereafter 
disaffirm  it 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  ff  442-446;    I>ec.  Dig.  «=397.] 

Appeal  from  Circuit  Court,  Culpeper 
Cotinty. 

Suit  by  P.  S.  Tolson  against  Peter  B.  Brad- 
ley and  another.  Decree  for  complainant, 
and  defendants  appeal.  Reversed,  and  bill 
dismissed. 

Keith  &  Ridiards  and  J.  Stuart  White,  all 
of  Warrenton,  for  appellants.  William  Hor- 
gan,  of  Warrenton,  and  J.  G.  Hlden,  of  Cul- 
peper, for  appellee. 

KELLY,  J.  This  suit  In  equity  was 
brought  by  F.  S.  Tolson  against  Peter  B.  and 
Robert  S.  Bradley  to  recover  compensation 
for  a  deficiency  in  acreage  upon  a  purchase 
of  land.  The  bill  alleges  a  purchase  in  gross, 
but  charges  that  the  contract  in  this  respect 
was  fraudulent  From  a  decree  in  Tolson's 
favor  the  Bradleys  obtained  this  appeal. 

The  appellants  were  the  owners  of  a  farm 
in  Culpeper  county  lying  on  both  sides  of  a 
certain  county  road.  They  had  owned  this 
farm  for  a  number  of  years,  but  resided  in 
Boston  and  had  never  seen  the  farm  and  had 
no  accurate  knowledge  as  to  its  acreage  or 
how  it  was  divided  by  the  road.    On  July 

4.  1907,  one  G.  S.  P.  Trlplett,  who  seems  to 
have  been  renting  or  looking  after  the  land 
for  the  Bradleys,  and,  who  was  thoroughly 
familiar  with  it,  and  who  knew  also  that 
they  wanted  to  sell  it,  entered  into  a  written 
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agreement  with  Tolson,  which  read  as  fol- 
lows: 

"I  have  this  day  agreed  to  sell  as  agent  for 
Peter  B.  and  Robert  S.  Bradley,  of  Boston, 
Mass.,  to  F.  S.  Tolson,  of  Culpeper  county,  Vir- 
ginia, that  portion  of  their  Greenfield  farm 
that  contains  the  buildings  on  the  right-hand 
side  of  the  road  from  Ball's  X  roads  leading  to 
Freeman's  ford  on  the  Rappahannock  river- 
supposed  to  contain  360  acres— for  the  sum  of 
$5,250,  payable  on  time  as  follows:  Two  thou- 
sand dollars  cash  on  August  15,  1907,  and  five 
annual  payments  as  follows:  $650  each  payable 
September  16,  1908, 1009,  1915,  1911,  and  1912, 
or  five  thousand  dollars  cash,  the  rate  of  inters 
est  to  be  5%  x>er  annum,  the  deferred  payments 
to  be  secured  by  deed  of  trust 

"The  land  to  be  surveyed  and  if  it  should  fall 
short  of  360  acres  then  a  reduction  will  be 
made  at  the  price  paid  per  acre  for  the  360 
acres.  As  witness  our  signatures  this  4th  day 
of  July,  1907. 

"Peter  B.  Bradley  and  Robert  8.  Bradley, 
"[Signed]  Per  G.  S.  P.  Triplett.  Agt 
"[Signed]  F.  S.  Tolson." 

On  the  same  day,  July  4, 1907,  Tolson  wrote 
to  the  Bradleys  informing  them  of  the  con- 
tract he  had  made  with  Triplett,  referring 
specially  to  the  terms  of  payment,  and  add- 
ing: 

"I  have  agreed  to  buy  the  farm  but  reserve 
the  right  to  choose  either  of  the  propositionB 
between  now  and  August  15.  1907.  I  woold 
like  very  much  to  see  one  of  you  beforehand, 
and  will  meet  either  of  you  in  Philadelphia. 
Please  let  me  bear  from  yon  at  once." 

Tlie  Bradleys  replied  confirming  the  sale, 
and  a  meeting  was  later  on,  at  Tolson's  re- 
guest,  arranged  for  and  held  in  New  York 
on  August  13, 1907,  between  him  and  Peter  B. 
Bradley.  At  that  meeting  the  terms  of  the 
contract  were  changed  so  as  to  give  Tolson 
better  terms  of  payment,  and  so  as  to  elim- 
inate the  provision  for  a  survey  and  to  pro- 
vide, in  Ilea  thereof,  for  a  sale  in  gross  and 
not  by  the  acre.  Shortly  after  Tolson's  re- 
turn to  Virginia  he  wrote  Peter  B.  Bradley, 
asking  him  to  send  all  necessary  papers  to 
Judge  C.  M.  White  at  the  earliest  conven- 
ience, so  as  to  close  the  matter  up.  This  re- 
quest was  complied  with,  the  papers  being 
sent  to  Judge  White,  who  prepared  a  deed, 
dated  September  10,  1907,  which  was  duly 
executed  by  the  Bradleys,  and  which  describ- 
ed the  land  as  being  that  part  of  the  farm  on 
the  right-hand  side  of  the  road,  "supposed  to 
contain  360  acres,  be  the  same  more  or  less, 
it  being  sold  in  gross  and  not  by  the  acre." 

Early  in  1910  Tolson  sold  a  part  of  this 
land  to  raise  some  of  the  money  due  the 
Bradleys,  and  upon  a  survey  then  made  to 
lay  off  the  portion  sold  it  was  discovered 
that  the  boundary  contained  295  instead  of 
360  acres.  Thereupon,  under  date  of  Feb- 
ruary 4,  1910,  Tolson  wrote  Peter  B.  Brad- 
ley, telling  him  of  the  discovery  and  using 
this  language: 

"However,  not  meaning  to  back  down  from 
my  agreement,  but  owing  to  the  misrepresenta- 
tion in  the  place  by  Mr.  Triplett,  I,  as  well  as 
yourself,  was  led  to  understand  the  place  con- 
veyed to  me  contained  somewhere  near  360 
acres,  but  upon  surveying  I  find  a  shortage  ot 
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65  acre&  Now,  I  bought  the  place  in  gross,  and 
it  is  left  entirely  with  you  whether  you  see  fit 
to  do  further  anything  to  remedy  the  shortage 
of  65  acres  which  falls  to  me,  but  if  you  do  not 
see  fit  to  do  anything  further  to  help  me  in  this 
matter,  I  am  readyto  settle  aa  soon  as  the  bond 
is  sent  to  Judge  White." 

Peter  B.  Bradley  replied,  expressing  In  his 
letter  surprise  and  regret  at  the  deficiency, 
but  adding  that  under  the  drcnmstances  they 
did  not  feel  that  they  could  make  "any  fur- 
ther concession,"  and  Tolson  accordingly  paid 
the  balance  of  the  purchase  money  In  full. 
(The  concessions  made  to  Tolson  previously, 
aa  implied  in  the  foregoing  letter,  doubtless 
consisted  of  the  change  in  the  terms  of  pay- 
ment and  a  subsequent  reduction  of  (260  in 
the  price  which  had  been  agreed  upon.) 

It  is  conceded  on  behalf  of  the  appellee  that 
apon  the  face  of  the  conveyance  his  contract 
for  the  purchase  was  one  of  hazard,  and  that 
he  would  hare  no  right  upon  that  showing 
to  any  relief.  Nor,  as  we  understand  his  con- 
tention, does  It  rest  upon  anything  that  pass- 
ed between  him  and  Peter  B.  Bradley  at  the 
meeting  in  New  York,  or  at  any  other  time. 
His  claim  for  relief  is  based  solely  upon  cer- 
tain representations  alleged  to  have  been 
made  to  him  by  Trlplett,  which  he  says  he 
relied  upon,  and  was  thereby  defrauded.  He 
claims  that  after  the  contract  of  July  4, 1907, 
was  entered  into  Triplett  advised  him  not  to 
have  the  land  surveyed,  stating  that  he  had 
lived  on  it,  cultivated  it,  knew  it,  and  that 
Tolson  "would  lose  land  by  the  survey,  and 
would  have  to  pay  the  cost  of  the  survey 
also.  He  further  claims  that,  although  he  re- 
lied upon  these  representations,  he  did  not 
know  until  after  he  had  settled  in  full  for 
the  land  that  Trlplett  at  the  time  he  made 
them  knew  them  to  be  false.  It  appears  that 
after  Tolson's  purchase  Trlplett  obtained  a 
deed  to  his  daughter  for  the  balance  of  the 
farm,  and  subsequently  stated  to  a  witness 
that  he  knew  all  the  time  that  the  land  was 
short  on  the  light-hand  side  of  the  road,  and 
that  the  land  which  his  daughter  got  from 
the  Bradleys  contained  the  difference. 

Tolson's  contention,  therefore,  la  that  al- 
though neither  he  nor  Bradley  knew  the  acre- 
age, Trlplett  did  know  it ;  that  under  the  in- 
fluence of  Trlplett's  representations  he  enter- 
ed into  the  contract,  and  that  the  Bradleys, 
having  benefited  by  a  contract  which  Trlplett 
made  for  them,  were  bound  by  the  fraud 
which  he  perpetrated,  although  they  them- 
selves may  have  been  innocent  of  it. 

The  Bradleys,  on  the  other  hand,  contend 
that  Trlplett's  connection  with  the  sale.  In 
so  far  as  they  are  cbargable  with  it,  ended 
with  the  contract  of  July  4,  1907,  which  ex- 
pressly provided  for  a  reduction  in  the  price 
if  the  estimated  quantity  should  fall  short; 
that  Tolson,  not  content  to  rely  entirely  ui)on 
Trlplett's  agency,  and  not  altogether  con- 
fident of  his  authority,  took  the' matter  up  di- 
rectly with  them,  and  obtained  a  confirmation 
of  the  contract,  and  thereafter,  finding  him- 


self unable  to  meet  Its  alternative  terms  of 
payment,  either  in  cash  or  on  time,  secured 
a  second  contract  on  his  own  initiative,  of 
which  he  now  unjustly  complains.  And  they 
further  contend  that,  even  if  they  conld  be 
held  responsible  for  Trlplett's  misrepresenta- 
tions, Tolson,  by  his  letter  of  February  4, 
1910,  and  his  subsequent  conduct  waived  any 
possible  right  to  take  advantage  of  the  alleg- 
ed fraud. 

In  our  opinion  the  latter  contention  is  con- 
clusive of  the  controversy,  and  renders  it  whol- 
ly unnecessary  to  discuss  any  other  aspect  of 
the  case. 

[1]  It  appears  to  be  conceded  by  counsel 
for  Tolson  that  the  letter  in  question,  follow- 
ed by  the  payment  of  the  balance  of  the  pur- 
chase money,  as  above  set  out,  would  ordi- 
narily constitute  an  effectual  bar  to  hia  suit, 
but  it  is  sought  to  avoid  this  result  by  the 
claim  that  at  the  time  the  letter  was  written 
he  did  not  know  the  "misrepresentation"  had 
been  made  by  Trlplett  with  knowledge  that 
it  was  untrue.  The  letter  is  couched  in  lan- 
guage which  conflicts  with  this  claim,  and  the 
evidence  to  explain  away  this  language  Is 
not  satisfactory.  But  the  claim,  if  true,  is 
Immaterial,  because  the  fraudulent  Intent  of 
the  misrepresentation  is  itself  immaterial. 
As  is  correctly  stated  in  the  brief  of  counsel 
for  appellee,  addressed  there  to  a  different 
point,  however: 

"It  is  immaterial  whether  the  party  making 
the  representation  linew  it  to  be  &lse  or  fraud- 
ulent or  not ;  neither  does  his  belief  in  its  truth 
aSect  the  question." 

Triplett  could  not,  under  the  circumstances 
as  claimed  by  the  api>ellee,  make  the  reckless 
misrepresentations  Imputed  to  him,  even  if 
he  did  not  have  actual  knowledge  of  their 
falsity,  without  committing  a  fraud  both  at 
law  and  In  equity.  The  clear  weight  of  au- 
thority sustains  this  view.  Grim  v.  Byrd,  32 
Grat  (73  Va.)  293,  301;  Wilson  v.  Carpenter, 
91  Va.  183,  190,  21  8.  B.  243,  60  Am.  St.  Rep. 
824 ;  Spoor  v.  Tilson,  97  Va.  279,  282,  33  S.  HL 
609;  Lowe  v.  Trundle,  78  Va.  66,  67;  Cer- 
rlgllo  V.  Pettlt,  113  Va.  533,  544,  75  S.  E.  303; 
2  Cooley  on  Torts  (3d  Ed.)  953 ;  Nerwln's  Eq- 
uity, if  502-506;  HUligas  v.  Kuns,  86  Neb. 
68,  124  N.  W.  925,  26  L.  B.  A.  (N.  S.)  284,  20 
Ann.  Gaa.  1124;  Johnson  t.  Gulick,  46  Neb. 
817,  66  N.  W.  883,  50  Am.  St  Rep.  629. 

[2]  The  letter  of  February  4,  1910,  was 
vn*ltten  by  Tolson  after  he  knew  all  the  facts 
of  which  he  now  complains,  except  the  al- 
leged actual  scienter  and  fraudulent  Intent 
on  the  part  of  Trlplett.  This  was,  at  most, 
merely  a  newly  discovered  incident  or  feature 
of  the  alleged  fraud  sufficient  to  change  in 
degree  the  moral  aspect  of  the  case,  but  not 
to  create  any  new  right.  Wilson  v.  Hundley, 
96  Va.  96,  102,  30  S.  B.  492,  70  Am.  St.  Rep. 
837.  His  right  to  di!<afflrm  the  contract  was 
no  better  wiien  he  brought  this  suit  than  it 
was  on  February  4,  1910.  By  the  letter  in 
question  he  distinctly  affirmed  it,  waived  any 


Digitized  by 


Google 


468 


85  SOUTHEASTERN  REPORTER 


(Va. 


legal  claim  to  relief  on  account  of  Trlplett's 
"misrepresentation,"  submitted  the  matter  of 
a  reduction  of  the  purchase  money  to  the  ap- 
pellants, and,  upon  their  refusal  to  make  "any 
further  concession,"  settled  the  balance  in 
full,  less  $250,  a  voluntary  abatement  allowed 
from  other  considerations,  which  of  course 
would  have  been  denied  him  if  he  had  then 
elected  to  litigate.  ,  Having  once  elected  to 
affirm  the  contract,  be  cannot  thereafter  dis- 
affirm it,  but  must  abide  by  the  decision  he 
has  made.  Wilson  v.  Hundley,  supra,  96 
Va.  page  101,  30  S.  B.  492,  70  Am.  St  Rep. 
837;  University  of  Va.  v.  Snyder,  100  Va.  667, 
579,  42  8.  E.  337 ;  2  Pom.  Eq.  Jnr.  f  897. 

We  are  of  opinion  that  the  decree  appealed 
from  should  be  reversed  and  annulled,  the 
attachment  In  the  cause  abated,  and  the  bill 
dismissed.  A  decree  to  thia  effect  will  be  en- 
tered by  this  court 

Reversed. 

(UT  Va.  «W) 

BAST  V.  ATKINSON. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
10,  1915.) 

X.  Spkcifig  Pebi-oruaztcx  9=>47  —  Vebbal 
Contract  to  Sell  L>a.nd  —  Partial  Per- 
tobmance. 

Where  a  verbal  contract  to  convey  land 
waa  certain,  definite,  and  clear  in  its  terms, 
and  the  purchaser  went  into  possession  when  it 
was  made,  and  continued  in  exclusive  possession 
under  it,  and  made  improTements  of  substantial 
and  peculiar  value,  there  was  such  part  per- 
formance as  entitled  the  purchaser  to  compel 
specific  performance. 

[Ei.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  132;    Dec.  Dig.  «=>47.] 
2.  Specific  Pebformance  €=»97  —  Verbal 
Contract  to  Convey  Land  —  Defense  — 
Nonpayment  or  Pubchase  Monet. 

In  a  purchaser's  action  to  enforce  specific 
performance  of  a  partially  performed  verbal 
contract  to  convey  land,  it  was  no  defense  that 
plaintiff  had  not  paid  the  installments  of  the 
purchase  money  as  they  became  due,  where  time 
was  not  of  the  essence  of  the  contract  and  nei- 
ther the  vendor  nor  her  agent  demanded  that 
such  payments  be  made,  until  the  agent,  on  suc- 
ceeding to  bis  principal's  rights,  without  giving 
the  purchaser  reasonable  notice,  declared  the 
contract  forfeited  for  nonpayment  of  the  pur- 
chase money. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  f|  280-298;  Dec.  Dig. 
<8=>97.] 

Appeal  from  Circnit  Court,  Pitt^lvania 
County. 

Suit  by  W.  P.  Atkinson  against  G.  W.  East 
From  decree  for  complainant  defendant  ai>- 
peals.    Affirmed. 

Clement  &  Clement  of  Chatham,  for  ap- 
pellant H.  DUlard,  of  Chatham,  and  S.  A. 
Anderson,  of  Richmond,  for  appellee. 

KELLT,  J.  This  suit  was  brought  by  W. 
P.  Atkinson  to  enforce  the  specific  perform- 
ance of  a  contract  whereby,  as  he  alleges, 
Mrs.  Scenia  Ann  Yeatts  agreed  to  sell  to  him 
98  acres  of  land.    The  decree  of  the  circuit 


court  awarded  the  relief  prayed  for,  and  this 
appeal  Is  brought  by  G.  W.  East,  who  has 
succeeded  to  the  rights  and  liabilities  of  Mrs. 
Yentts  under  the  alleged  contract 

The  following  are  the  essential  facts:  In 
August,  1005,  Atkinson  contracted  with  John 
Hodnett  his  father-in-law,  tor  the  parcbase 
of  about  154  acres  of  land,  of  which  the  98 
acres  here  Involved  is  a  part  He  gave  Hod- 
nett his  bond,  effective  January  1,  1906,  for 
$796,  the  amount  of  the  purchase  price,  was 
placed  in  possession,  moved  into  the  dwelling 
house  on  the  land,  and  has  resided  there  ever 
since.  He  was  a  man  of  small  means  and 
bought  the  place  for  a  home.  By  deed  of 
November  28,  1906,  Hodnett  In  furtherance 
of  an  understanding  between  Atkinson  and 
MrsL  Yeatts,  conveyed  to  the  latter  the  said 
154  acres  for  a  consideration  of  $839.78  In 
cash,  the  amount  of  Atkinson's  bond  to  Hod- 
nett with  its  accumulated  interest  -  It  was 
understood  wh«i  this  conveyance  was  made 
that  Mrs.  Teatts  would  cut  off  and  sell  to  At- 
kinson the  said  98  acres  at  the  price  of 
$519.21,  payable  in  annual  installments  of 
$100  each,  with  interest  Accordingly  O.  W. 
East,  acting  for  his  aunt,  Mrs.  Yeatts,  pro- 
cured a  survey  and  plat  of  the  98  acres,  and 
also  prepared  a  bond  for  $519.21,  which  was 
dated  March  11,  1907,  and  executed  by  At- 
kinson to  Mrs.  Yeatts.  This  bond  showed  on 
its  face  that  it  was  for  the  purdiase  price  of 
the  98  acres,  referred  to  the  survey  and  plat 
aforesaid,  and  recited  that  payment  was  to 
be  made  at  the  rate  of  $100  a  year,  with  in- 
terest until  discharged.  The  dwelling  then 
occupied  by  Atkinson  was  situated  on  the  98 
acres,  and  he  has  remained  in  exclusive  pos- 
session of  the  land.  He  has  kept  up  the  In- 
terest on  the  bond  and  paid  a  small  part  of 
the  principal.  The  bond  was  written  by 
East  and  all  of  the  payments  were  indorsed 
thereon  in  his  handwriting.  The  last  pay- 
ment of  $30,  covering  the  Interest  for  the 
year  1911,  was  made  to  East  after  the  death 
of  Mrs.  Yeatts.  There  is  no  question  about 
the  fact  that  Atkinson  has  occupied  the  land 
under  and  by  virtue  of  the  contract  and  that 
upon  the  faith  of  it  he  has  improved  the  resi- 
dence, built  a  stable,  planted  an  orchard, 
cleared  some  of  the  woodland,  and  dealt  gen- 
erally with  the  property  as  his  own,  all  with 
the  knowledge  and  acquiescence  of  Mrs. 
Yeatts  and  G.  W.  East,  who  resided  together 
and  within  a  short  distance  of  the  land. 
Mrs.  Yeatts  died  intestate  in  April,  1911. 
G.  W.  East's  mother,  Mrs.  N.  B.  East  and 
his  aiuit  Mrs.  li.  M.  Motley,  wera  Mrs. 
Yeatts'  only  heirs.  On  the  19th  of  June, 
1912,  Mrs.  East  and  Mrs.  Motley,  for  an  ex- 
pressed consideration  of  $5  and  natural  love 
and  affection  for  their  son  and  nephew,  con- 
veyed to  him  the  entire  tract  ot  15^  acres 
aforesaid,  ignoring  Atkinson's  contract  It  is 
shown  that  Mrs.  Yeatts  did  not  demand  at 
any  time  that  Atkinson  should  pay  the  prin- 
cipal of  the  bond,  being  content  to  re<»lTe  the 
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Interest  No  demand  was  ever  made  on  blm 
for  tbe  payment  of  the  bond,  and  on  March 
25,  1812,  after  tbe  death  of  Mrs.  Teatts,  h^ 
tendered  to  G.  W.  East  $80  to  cover  the  inter- 
est for  the  year  1911,  and  $26  to  be  credited 
on  the  principal.  East  accepted  $80  for  tbe 
Interest  and  credited  the  same  upon  the  bond, 
but  refused  the  $25,  and,  to  use  his  own 
words,  "then  and  there  declared  the  contract 
forfeited  and  demanded  possession  of  the 
place."  In  a  short  time  thereafter,  but  be- 
fore this  suit  was  brought,  Atkinson  tendered 
to  East  the  full  amount  due  upon  the  bond 
and  requested  a  conveyance;  but  Bast  de- 
clined to  accept  the  money  and  refused  to 
make  the  conveyance,  and  Atkinson  there- 
upon instituted  suit. 

The  drcult  court  was  of  opinion,  and  so 
held,  that  the  bond  of  Atkinson,  and  the  vari- 
ous receipts  which  were  given  by  Mrs. 
Teatts  for  the  payments  thereon,  did  not 
constitute  sufficient  written  evidence  to  take 
the  contract  out  of  the  statute  of  frauds. 
This  view  is  controverted  by  counsel  for  At- 
kinson In  a  cross-assignment  of  error.  It  is 
also  contended  that  the  statute  of  frauds  can- 
not be  relied  upon  in  this  case  by  the  appel- 
lant, because  (as  claimed  for  appellee)  be  did 
not  Insist  upon  it  in  his  answer  or  otherwise, 
but  based  bis  defense  upon  the  appellee's 
failure  to  comply  with  a  contract  the  terms 
of  which  were  admitted. 

We  do  not  find  it  necessary  to  pass  on  ei- 
ther of  these  contentions,  because,  waiving 
them,  and  conceding  that  the  contract  was 
not  sufficiently  evidenced  by  writing,  and 
tbat  the  statute  was  adequately  insisted  up- 
on, we  think  the  decree  complained  of  prop- 
erly directed  the  spedflc  performance  of  the 
agreement 

[1]  The  contract  was  entirely  certain,  def- 
inite, and  clear  in  its  terms;  Atkinson  was 
In  possession  when  the  contract  was  made, 
and  continued  in  exclusive  possession  until 
this  suit  was  brought ;  this  possession  was 
admittedly  held  under  the  contract  made 
with'  Mrs.  Teatts;  the  Improvements  were 
not  costly  or  extensive,  worth  at  most  not 
over  $300,  but  they  were  directly  referable 
to  and  in  pursuance  of  tbe  contract;  and, 
viewed  in  the  light  of  the  value  of  tbe  land, 
tbe  plaintiff's  means  and  station  in  Ufe,  and 
the  fact  that  he  was  trying  to  convert  the 
property  into  a  permanent  home,  they  were 
of  substantial  and  peculiar  value. 

The  case  on  behalf  of  the  appellee,  as  it 
appears  in  tbe  record  before  us,  meets  all 
the  requirements  of  tbe  rule  established  In 
Tlrglnia  for  compelling  the  specific  execution 
of  a  partly  performed  verbal  contract  for, 
tbe  sale  of  land. 

"From  tbe  numerous  decisions  on  the  subject 
the  followin;;  principles  may  be  extracted,  and 
brieSy  stated,  as  follows:  (1)  The  parol  a^ee- 
ment  relied  on  must  be  certain  and  definite  in 
its  terms.  (2)  Tbe  acts  proved  in  part  perform- 
ance mast  refer  to,  result  from,  or  be  made  in 
pursuance  of  the  agreement   proved.     (3)  Tbe 


agreement  mnat  have  been  so  far  executed  that  a 
refusal  of  full  execution  would  operate  a  fraud 
upon  tbe  party,  and  place  him  In  a  situation 
which  does  not  lie  in  compensation.  Where 
these  three  things  concur,  a  court  of  equity  will 
decree  specific  execution."  Wright  v.  Puckett, 
22  Grat.  (63  Va.)  374.  See,  also,  Lester  v. 
Lester,  28  Grat.  (69  Va.)  737;  Henley  v.  Cot- 
trell  lieal  Estate  Co.,  101  Va.  70-73,  43  S.  B. 
191 ;  riunkctt  v.  Bryant,  101  Va.  814-818,  45 
S.  E.  742;  Beed  v.  Reed,  108  Va.  794,  62  S. 
B.  792. 

[2]  The  fact  that  Atkinson  had  not  paid 
the  installments  of  purchase  money  as  they 
became  due  does  not,  under  the  other  facts 
of  this  case,  constitute  a  ralld  defense  to 
the  bill.  The  plain  terms  of  the  contract  and 
the  conduct  and  dealings  of  the  parties  pre- 
clude any  claim  that  time  was  of  the  essence 
of  the  contract  Neither  Mrs.  Yeatts  nor  O. 
W.  East  ever  made  any  demand  upon  Atkin- 
son for  the  principal  of  the  bond,  and  when, 
on  March  25, 1912,  Bast  undertook  to  declare 
tbe  contract  forfeited  for  nonpayment  of  the 
purchase  money,  be  did  so  without  giving 
Atkinson  the  reasonable  notice  to  which  he 
was  entitled  under  the  law.  Under  these  cir- 
cumstances East  bad  no  right  to  declare  tbe 
contract  forfeited,  and  is  not  ebtltled  to 
anything  more  than  Interest  as  tbe  measure 
of  his  damage  for  the  delay  In  the  payment 
of  tbe  purchase  money.  Booten  v.  Scheffer, 
21  Grat  (82  Va.)  491;  Smith  v.  Proffit,  82 
Va  832-849, 1  S.  E.  67;  Bethel  &c  C!o.  v.  Sa- 
lem Imp.  Co.,  93  Va.  354-359,  25  S.  E.  304, 
33  L.  R.  A.  602,  57  Am.  St  Rep.  808;  Se- 
combe  v.  Steele,  61  U.  S.  (20  How.)  94-104, 
15  L.  Ed.  833-836;  Pomeroy  on  Contracts,  § 
393.  The  decree  of  the  circuit  court  was 
right,  and  will  be  affirmed. 

Affirmed. 

CABDWELL,  J.,  absent 


(U7  Va.  G«3) 

BATCLIFFB  v.  COSTELLO  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    June 
10.  1915.) 

1.  Bills  and  Notes  «=»327  —  Neootl^ble 
Instruments  Act— Holdeb  in  Due  Coubse. 

Under  Negotiable  Insti'uments  Act  (Code 
1904,  {  2841a)  §  52,  defining  a  holder  in  due 
course,  section  57,  providing  that  such  a  holder 
holds  the  instrument  free  from  any  defect  of 
title  of  prior  parties  and  free  from  prior  de- 
fenses, and  may  enforce  payment  of  the  full 
amount,  and  section  56,  providing  that,  to  con- 
stitute notice  of  an  infirmity  in  the  instrument 
or  in  its  title,  the  person  to  whom  it  is  nego- 
tiated must  have  actual  knowledge  thereof,  one 
who  has  purchased  a  promissory  note  for  value 
before  maturity,  without  notice  of  defenses 
available  to  the  maker,  was  a  holder  in  due 
course. 

(Ed.   Note. — For   other   cases,   see   Bills   and 
Notes.  Cent  Dig.  f  792 ;    Dec  Dig.  €=>327.] 

2.  Bills  and  Notes  «=»3e3— Holdeb  in  Dub 
Course— Notice  of  Inhbuitieb  upon  Re- 
pubcuabe. 

That  a  purchaser  of  a  note  before  maturity 
for  value  in  good  faith,  and  without  notice  of 
defenses  available  to  the  maker  thereof  upon  re- 
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purchasing  the  note  was  chargeable  with  knowl- 
edge of  infirmities  therein  did  not  impair  his 
original  possession  as  holder  in  dne  course. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {{  790,  791,  960,  962;  Dec. 
Dig.  <S=>363.] 

3.  Trial  «=3252  —  Instkuctions  — Instbuo- 

TIONS  NOT  SrrPPOBTEO  BT  Etidknox. 

It  is   reversible  error  to  give  an  instrac- 
tion  not  supported  by  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  if  50d,  596-612 ;    Dec.  Dig.  «=>252.] 

£2rror  to  Circuit  Court,  Loudoun  County. 

Action  by  G.  M.  Ratcliife  against  Robert 
Costello  and  another.  There  was  a  judgment 
for  defendants,  and  plaintiff  brings  error. 
Beyersed  and  remanded. 

R.  A.  Hutchison  and  C.  A.  Stndalr,  both 
of  Manassas,  for  plaintiff  in  error.  John  W. 
Rust,  of  Fairfax,  for  defendants  In  errw. 

KEITH,  P.  The  plaintiff,  to  maintain  the 
issue  on  his  part,  introduced  in  evidence  the 
three  notes  sued  upon,  all  of  which  are  of 
like  tenor,  and  that  first  falling  due  Is  as 
follows: 

"Fairfax.  Va.,  Jan.  20th,  1912.  468.67^00. 
Eighteen  months  after  date,  for  valne  received, 
we  jointly  and  severally  promise  to  pay  W.  B. 
Bulloclc  or  order  four  hundred  and  sixty-six 
67/100  dollars  with  interest  at  the  rate  of  six 
per  cent,  per  annum,  from  date  payable  annu- 
ally. It  is  stipulated  and  agreed  that  if  any 
payment  or  part  payment  thereon,  or  any  in- 
terest that  may  become  due  and  unpaid,  the 
bolder  thereof  may  at  his  option,  declare  that 
such  delinquency  shall  cause  the  whole  note  to 
become  dne  and  collectible.  And  we,  maker  and 
indorser,  hereby  waive  the  benefit  of  the  home- 
stead exemption  as  to  this  contract.  Payable 
at  People's  Nat'l  Bank  of  Leesburg,  Va. 

"Robert  Costello. 

"I.  S.  Young." 

This  note  was  protested  for  nonpayment. 
The  plaintiff  then  took  the  stand  in  his  own 
behalf,  and  proved  that  he  had  bought  these 
notes  from  the  payee,  W.  B.  Bullock;  that  he 
was  familiar  with  Bullock's  handwriting,  and 
that  it  was  his  indorsement  on  the  back  of 
the  notes;  that  the  notes  aggregated  $1,400, 
and  he  had  paid.  Bullock  for  them  the  sum 
of  $1,112.28;  that  he  had  purchased  them 
before  maturity,  and  without  notice  or  knowl- 
edge of  any  kind  or  degree  as  to  what  the 
notes  were  given  for,  as  to  any  Infirmity  with 
respect  to  them,  or  any  condition  affecting 
their  payment;  that  be  had  sold  the  notes 
to  his  father,  O.  M.  Ratcliffe,  and  H.  M. 
Daniel  immediately  after  he  had  purchased 
them;  that  he  was  not  the  agent  for  either 
G.  M.  Ratcliffe  or  Daniel  for  the  purchase 
of  the  notes,  but  that  he  had  purchased  them 
outright  from  the  payee,  Bullock,  and  paid 
for  the  same;  that  he  bad  guaranteed  to  his 
vendees,  Ratcliffe  and  Daniel,  the  payment 
of  the  three  notes,  and  when  the  first  note 
was  protested  he  wrote  several  letters  to  the 
defendant,  Costello,  demanding  payment,  but 
received  no  reply;  that  when  it  was  appar- 
ent that  suit  would  be  necessary  to  enforce 


payment,  he  took  back  the  three  notes,  the 
first  note  having  been  previously  protested, 
and  that  he  bad  not  paid  his  vendees  the 
price  of  the  same,  but  was  still  owing  to  them 
the  price  of  the  notes;  that  he  did  not  in- 
dorse the  notes  when  he  transferred  them  to 
Daniel  and  Ratcliffe;  that  before  making  the 
purchase  he  had  Inquired  of  the  People's  Na- 
tional Bank  of  Leesburg  as  to  the  flngnMiii 
responsibility  of  Robert  Costello  and  I.  S. 
Young,  and  upon  receiving  a  favorable  re- 
port, he  purchased  the  notes,  with  no  notice 
whatever  of  any  defect  in  the  title  of  Bullock, 
or  of  any  guaranty,  or  of  the  circumstances 
under  which  the  notes  were  executed  sjid  de- 
livered; and  that  the  witness  did  not  know 
of  other  checks  of  Bullock  being  protested  at 
his  bank  subsequent  to  May,  1912;  that  he 
did  know  at  the  time  that  Bullock  was  in  the 
horse  business,  but  he  did  not  know  for  what 
the  notes  were  given. 

The  defendants  then  introduced  testimony 
which  proves,  or  tends  to  prove,  that  the 
notes  were  for  the  purchase  price  of  a  stal- 
lion ;  that  at  the  time  of  the  sale  Bullock  en- 
tered into  a  verbal  contract  with  Young  to 
the  effect  that  if  Young  was  not  prepared  to 
meet  his  notes  at  maturity,  Bullock  would  ex- 
tend the  time  and  permit  Young  to  renew 
such  note  or  notes  as  long  as  Yoimg  might 
desire  or  find  necessary,  and  that  in  fact  the 
profits  and  proceeds  from  the  service  or  use 
of  the  stallion  would  pay  off  and  discharge 
the  notes,  and  that  as  a  part  of  the  verbal 
agreement  one  of  the  conditions  on  which  the 
stallion  was  sold  was  a  guaranty  that  «dxty 
per  cent  of  the  mares  regularly  bred  to  the 
stallion  would  become  with  foal;  that  the 
horse  did  not  come  up  to  the  guaranty,  but 
was  worthless  as  a  foal-getter. 

A  number  of  witnesses  were  introduced, 
and  we  may  sum  up  the  result  of  their  evi- 
dence by  saying  that  it  may  be  conceded  that 
if  the  suit  had  been  between  the  original  par- 
ties to  the  note,  Bullock,  the  payee,  and  Cos- 
tello and  Young,  makers,  it  would  have  been 
sufficient  to  have  established  the  contentton 
of  the  defendants.  But  the  suit  is  not  be- 
tween the  original  parties  to  the  note;  the 
plaintiff,  Ratcliffe,  occupies  the  position  of 
purchaser  of  a  negotiable  note  before  ma- 
turity, for  valuable  consideration,  and  with- 
out notice  of  any  defect  or  infirmity  with  re- 
spect to  it 

[1]  By  section  62  of  the  Negotiable  Instru- 
ments Act,  a  holder  in  due  course  is  one  who 
takes  the  instrument  under  the  following 
condlttons: 

■  "(1)  That  it  is  complete  and  regular  npon  its 
face;  (2)  that  he  became  the  holder  of  it  be- 
fore it  was  overdue  and  without  notice  that  it 
had  been  previously  dishonored,  if  such  was  tlie 
fact ;  (3)  that  he  took  it  in  good  faith  and  for 
value;  and  (4)  that  at  the  time  it  was  nego- 
tiated to  him  he  had  no  notice  of  any  infirmity 
in  the  instrument  or  defect  in  the  title  of  the 
person  negotiating  it" 
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By  section  67  It  Is  provided: 

"A  holder  in  due  course  holds  the  instrnment 
free  from  any  defect  of  title  of  prior  parties 
and  free  from  defenses  available  to  prior  par- 
ties among  themselves,  and  may  enforce  pay- 
ment of  the  instrument  for  the  full  amount 
thereof  against  all  parties  liable  thereon." 

And  by  section  66  It  Is  provided  that: 
"To  constitnte  notice  of  an  infirmity  in  the 
instrument  or  defect  in  the  title  of  the  person 
negotiating  the  same  the  person  to  whom  it  is 
negotiated  must  have  had  actual  knovrledge  of 
the  infirmity  or  defect  or  knowledge  of  such 
facts  that  his  action  in  taking  the  instrument 
amounted  to  bad  bith." 

We  have  searched  the  record  In  this  case 
diligently,  and  have  been  nnable  to  find  a 
sdntlUa  of  evidence  proving,  or  tending  to 
prove,  that  RatcUffe  had  actual  knowledge 
of  any  Infirmity  or  defect,  or  knowledge  of 
such  facts  that  his  action  in  taking  the  in- 
Etniment  amounted  to  bad  faith,  but  on  the 
contrary  he  stood  before  the  court,  by  evi- 
dence wholly  imcontradlcted,  as  a  holder  in 
due  course  of  an  instrument  complete  upon 
its  face^  which  had  not  been  dishonored,  and 
th&t  be  took  it  In  good  faith  and  for  value, 
without  notice  of  any  infirmity  In  the  instru- 
ment or  defect  In  the  title  of  the  person  ne- 
gotiating It. 

[2]  There  seems  to  have  been  some  misaj)- 
prehenslon  with  respect  to  the  case  of  Ara- 
gon  Coffee  Co.  v.  Rogers,  105  Va.  51,  52  S.  E. 
843,  8  Ann.  Cas.  623.  It  will  be  recalled  that 
Ratcllffe,  after  he  purchased  the  notes,  sold 
them  with  a  guaranty  to  his  vendees  that 
they  should  be  paid,  and  that  in  order  to 
keep  faith  with  them  be  took  the  notes  back 
after  the  first  one  was  protested.  It  Is  true 
that  when  the  notes  came  back  to  Ills  posses- 
sion they  came  under  circumstances  which 
would  have  imputed  to  him  knowledge  of 
the  infirmities  in  the  instruments,  but  that 
Icnbwledge  did  not  relate  back  so  as  to  im- 
pair his  original  position  as  a  purchaser  for 
value  and  without  notice.  In  the  case  of 
Aragon  Coffee  Company  exactly  the  converse 
of  these  facts  existed.  The  original  payee  in 
that  case  was  the  party  guilty  of  a  gross 
fraud,  as  a  result  of  which  the-  negotiable 
note  in  that  case  was  given.  He  indorsed  it 
to  an  innocent  holder  and  afterwards  repur- 
chased it ;  and  the  court  held  that  if  a  payee 
sells  a  negotiable  instrument  to  an  innocent 
third  party  and  then  repurchases  It,  he  does 
not  thereby  acquire  a  better  title  against  the 
maker  than  he  had  in  the  first  Instance  We 
refer  to  that  case  and  the  authorities  there 
cited  as  not  at  all  in  conflict  with  the  posi- 
tion of  the  plaintiff  In  error  in  this  case. 

[8]  When  the  introduction  of  evidence  was 
concluded  the  plaintiff  asked  for  three  In- 
stnictions,  of  which  the  court  gave  two  as 
requested,  but  amended  the  third,  as  we 
think  improperly,  because  there  is  no  evi- 
dence that  the  plaintiff  was  other  than  an 
innocent  holder  for  value  and  without  no- 
tice.   All  the  instructions  asked  for  by  the 


defendants  and  given  by  the  court  are  sub- 
ject to  the  same  objection — that  they  are 
whoUy  unsupported  by  evidence.  The  in- 
structions given  by  the  court  of  its  own  mo- 
tion correctly  propound  the  law,  but  so  much 
of  the  fourth  instruction  as  tells  the  Jury 
that  if  they  believe  that  the  plaintiff  did  not 
purchase  said  notes  and  is  not  a  holder  in 
due  course  as  defined,  and  further  believe 
that  the  defendants  gave  said  notes  as  pur- 
chase money  for  a  horse  bought  under  a 
guaranty  and  said  horse  did  not  fulfill  the 
said  guaranty,  then  they  shall  find  for  the 
defendants,  and  that  these  questions  are  to 
be  determined  from  all  the  facts  and  circum- 
stances introduced  In  evidence,  should  not 
have  been  given,  for  the  reason,  already  stat- 
ed, that  there  is  no  evidence  which  tends  to 
prove  that  the  plaintiff  had  notice  of  any  in- 
firmity in  the  notes  at  the  time  at  which  be 
purdiased  them. 

The  Judgment  of  the  circuit  court  must  be 
reversed,  the  verdict  set  aside,  and  the 
cause  remanded  for  a  new  trial  to  be  had 
not  in  conflict  with  the  views  herein  ex- 
pressed. 

Reversed. 


an  Va.  614) 
LEONARD  T.  VAUOHAN  ft  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
10,  1915.) 

Bbokebb  €=>65— Riqht  to  Couuission— Dk- 

FKCT  IN  TlTU:. 

Where  one  purchasing  in  reliance  on  the 
statements  of  the  real  estate  agents  as  to  the 
title  to  the  property  and  its  boundaries,  and 
their  assurance  that  they  could  make  a  quick 
sale  of  the  property  as  they  represented  it  to 
him,  listed  the  land  with  the  same  agents,  and 
they  procured  a  purchaser  who  refused  to  com- 
plete the  purchase  because  of  a  defect  in  the 
title,  the  principal,  the  original  purchaser,  was 
not  liable  for  a  commission,  though  he  after- 
wards sold  the  land  at  a  profit  subject  to  the 
d^ect ;  the  rule  that  real  estate  agents  may  act 
on  the  assumption  that  the  owner  can  tender  a 
title  free  from  infirmities  not  appb'ing  where 
the  facts  are  such  that  the  ordinary  presumption 
of  knowledge  by  the  owner  and  of  his  guaranty 
in  favor  of  the  agents  cannot  be  implied. 

[Eld.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {{  48-{S0 ;  Dec.  Dig.  «=365.] 

Error  to  Hustings  Court  of  City  of  Rich- 
mond. 

Action  by  Vaughan  &  Co.  against  Thomas 
B.  Leonard.  From  Judgment  for  plaintiffs, 
defendant  brings  error.  Reversed,  and  re- 
manded for  new  trial. 

McGulre,  Rlley,  Bryan  ft  Eggleston,  ol 
Richmond,  for  plaintiff  in  error.  Gunn  ft 
Mathews  and  W.  M.  Jnstls,  Jr.,  all  of  Rich- 
mond, for  defendants  In  error. 


HARRISON,  3.  This  controversy  Involves 
the  right  of  the  plaintiffs,  Vaughan  ft  Co., 
to  recover  of  the  defendant,  Thomas  B. 
Leonard,  commissions  alleged  to  be  due  them 
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as  real  estate  agents  for  making  sale  of  cer- 
tain property  for  Leonard. 

It  appears  that  Vaugban  &  Co.  Iiad  In  their 
hands  for  sale  certain  real  estate  situated  on 
the  west  side  of  Thirteenth  or  Governor 
street,  In  the  city  of  Richmond,  belonging  to 
one  Wallersteln,  to  whom  It  bad  been  sold 
and  conveyed  by  a  former  owner  through 
the  agency  of  Vaughan  &  Ck).  This  same 
agency,  acting  for  Wallersteln,  sold  the  prop- 
erty to  the  defendant,  Leonard,  who  Imme- 
diately replaced  the  same  In  the  hands  of 
Vaughan  &  Co.  to  be  sold  for  bis  benefit,  one 
of  the  Inducements  to  his  purchase  being  the 
statement  of  the  agents  that  tbey  could  cer- 
tainly resell  It  for  him  at  a  profit  in  a  few 
days.  In  10  days  thereafter  a  sale  was  made 
for  the  defendant  to  one  Dunlop  at  an  ad- 
vance. The  contract  between  Wallersteln 
and  the  defendant  and  that  between  the  lat- 
ter and  Dunlop  were  both  In  writing,  and 
each  contained  a  provision  making  the  sale 
conditional  on  the  title  being  free  from  valid 
objection.  Dunlop,  the  purchaser  from  the 
defendant,  had  the  title  examined,  and  found 
that  no  title  could  be  made  to  a  certain  small 
vacant  space  In  the  rear  of  the  lot,  which 
was  regarded  as  a  hiaterlal'  Inducement  to 
the  purchase.  Thereupon  Dunlop  declined  to 
consummate  the  sale  that  had  been  made  to 
him,  and  the  defendant,  Leonard,  a  few  days 
thereafter,  through  another  agency,  sold  the 
property  to  other  parties  for  a  sttll  larger 
price,  and  subject  to  the  defect  which  had 
been  developed  in  the  title. 

The  theory  of  the  plalntUTs  is  that  this 
was  <mly  the  ordinary  case  of  real  estate 
agents  procuring  a  purchaser  ready,  able, 
and  willing  to  buy  property  at  a  stipulated 
price;  that,  having  done  this,  they  cannot  be 
defeated  of  their  commissions  because  of  a 
defect  In  the  title;  that  the  employer  guar- 
antees his  title  as  to  the  agents,  and  must 
pay  their  commissions  although  the  sale  they 
have  made  falls  because  of  defect  in  the 
title. 

This  general  rule  is  not  denied  by  the  de- 
fendant, but  It  Is  insisted,  on  his  behalf,  that 
it  is  not  applicable  to  ttie  facts  of  this  case, 
'  it  being  contended  that  the  sale  to  Dunlop 
failed  through'  a  material  misrepresentation 
as  to  the  lines  of  the  property  made  by  the 
plaintiffs,  without  fault  on  the  defendant's 
part,  and  relied  on  by  the  latter  both  In  his 
own  purchase  and  in  autborizlDg  a  sale  to 
Dunlop,  and  that  under  such  circumstances 
he  cannot  be  held  liable. 

In  support  of  this  theory  of  the  case  the 
evidence  tends  to  show  that  when  approach- 
ed by  the  plaintiffs  on  the  subject  of  buying 
the  property  in  question,  the  defendant  knew 
nothing  about  the  property  or  the  state  of 
the  title  thereto,  except  such  information  as 
be  acquired  from  the  plaintiffs,  who  had,  as 
real  estate  agents,  handled  the  property  sev- 
eral times;  that  he  was  shown  the  property 
by  one  of  the  plaintiffs,  who  pointed  out  the 
lines  and  told  him  that  tbey  Included  the 


vacant  space^  to  which  the  title  proved  defec- 
tive— 

"that  the  property  was  cheap;  that  lie  could 
certainly  turn  it  over  in  a  few  da^rs;  and  tbat 
it  was  unnecessary  to  have  the  title  examined, 
mentioning  tbat  as  part  of  the  sale." 

These  declarations  of  tbe  real  estate  agents 
were  Intended  to  and  had  the  effect  of  In- 
spiring full  confidence  and  assuring  tbe  de- 
fendant as  to  what  land  was  embraced  with- 
in the  lines  of  his  purchase.  The  deed  con- 
veying this  property  to  Wallersteln  Included 
within  its  boundary  the  vacant  space  men- 
tioned, and  it  was  upon  this  deed  and  tbe 
plat  filed  therewith  tbat  the  plaintiffs  were 
relying  in  making  their  representations  to 
tbe  defendant,  and  subsequently  to  Dunlc^, 
in  making  the  sale  to  him.  It  further  ap- 
pears tbat  tbe  defendant  did  not  see  any  plat 
of  tbe  property,  nor  was  there  any  reference 
to  what  the  title  papers  showed.  He  relied 
solely  on  the  statement  of  the  agents,  which 
was  without  qualification  as  to  the  land  in- 
cluded in  the  sale.  The  evidence  further 
tends  to  show  that,  in  pursuoncc  of  a  previ- 
ous understanding  with  tlicm,  the  defendant, 
cotemporaneously  with  his  purchase,  directed 
the  plaintiffs  to  find  a  purdiaser  for  him 
with  a  view  to  a  quick  sale  at  a  profit,  tbat 
no  time  was  taken  for  an  examination  of  tbe 
tlUe,  and  that  all  concerned  knew  it  bad  not 
been  examined,  and  tbat  the  agents  knew  the 
defendant  had  no  knowledge  of  the  titie,  and 
tbat  he  was  relying  on  their  representation 
and  assurance  as  to  the  true  lines  and  tbe 
property  embraced  therein. 

Under  these  circumstances,  Dunlop  baring 
declined  to  take  the  property  because  of  de- 
fective title  as  to  a  part  thereof,  the  defend- 
ant Insisted  tbat  it  was  neither  just  nor  equi- 
table to  bold  blm  liable  to  tbe  plaintiffs  for 
commissions  on  a  sale  that  had  failed  be- 
cause of  their  misrepresentation.  Wc  do<uot 
mean  to  say  that  there  is  evidence  tending  to 
prove  that  the  plaintiffs  knowingly  deceived 
the  defendant,  but  merely  tbat  the  evidence 
tends  to  show  that  they  represented  to  the 
defendant  and  to  Dunlop  that  tbe  lines  of 
the  property  included  a  larger  area  than  the 
fact  justified,  and  did  this  knowing  that  the 
defendant's  sole  knowledge  of  tbe  property 
came  from  them;  that  he  was  buying  at 
their  solicitation  and  on  their  assurance  that 
they  could  make  a  quick  resale  of  the  proj)- 
erty,  as  tbey  had  represented  It  to  blm,  and 
accepted  tbe  employment  to  make  such  sale 
before  "the  ink  was  dry  on  the  defendant's 
contract  of  purchase." 

The  lower  court,  being  of  tbe  opinion  tbat 
tbe  plaintiffs'  right  to  recover  was  not  affect- 
ed by  the  facts  and  drcumstauces  shown  of 
record  tending  to  sustain  tbe  defendant's 
theory  of  tbe  case,  wholly  disregarded  all 
such  evidence,  refused  the  instructions  asked 
for  by  the  defendants  submitting  his  theory 
of  the  case  to  the  jury,  and  gave  a  single  In- 
struction for  the  plaintiff,  which  told  the 
jury  that  if  tbey  believed  from  tbe  evidence 
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that  the  defendant,  Leonard,  placed  the  prop- 
erty in  the  hands  of  the  plaintiffs,  and  that 
they  procured  a  valid  contract  to  purchase 
signed  by  Dunlop  and  accepted  by  the  defend- 
ant, then  the  plaintiffs  had  completed  their 
contract,  were  entitled  to  their  commisslonB, 
and  the  Jury  must  find  for  them. 

This  instruction  ignored  the  defendant's 
theory  of  the  ease,  and  practically  directed  a 
verdict  for  the  plaintiffs.  We  have  not  been 
cited  to  one  and  there  does  not  appear  to 
have  t>een,  a  case  involving  similar  facts,  or 
an  express  decision  on  the  particular,  ques- 
tion here  presented.  The  general  rule  un- 
questionably is  that  in  making  their  contract 
and  in  producing  a  customer,  real  estate 
agents  may  act  upon  the  assumption  that  the 
owner  can  tender  a  title  free  from  infirmities, 
there  being  an  implied  contract  that  he  has 
the  ability  to  confer  upon  a  purchaser  a  per- 
fect title  to  that  which  he  offers  for  sale.  We 
are,  however,  of  opinion  that  this  general  rule 
can  have  no  application  where  the  facts  are 
such  that  the  ordinary  presumption  of  knowl- 
edge by  the  owner  and  his  guaranty  in  favor 
of  the  agents  cannot  be  implied.  The  pre- 
samption  afforded  by  the  general  rule  is  not 
conclusive.  It  may  be  waived  by  the  act  of 
the  parties,  and  when  the  facts  are  incon- 
sistent with  the  usual  presumption,  it  will 
not  be  Implied.  Under  the  facts  which  the 
evidence  in  the  present  case  tends  to  estab- 
lish. If  believed  by  the  Jury,  the  plaintiffs 
would  not  be  entitled  to  the  benefit  of  the 
usual  presumption  that  the  owner  knows  his 
own  title  and  guarantees  it  as  to  the  agents, 
because  the  established  facts  would  be  wholly 
in  conflict  with  such  a  presumption.  The  evi- 
dence tends  to  show  that  the  sale  in  question 
failed  without  fault  on  the  part  of  the  de- 
fendant, and  solely  as  the  result  'of  a  repre- 
sentation that  the  plaintiffs  assumed  the  re- 
qwnsibility  of  making,  as  to  the  true  lines 
of  the  property,  which  proved  to  be  unfound- 
ed, and  caused  the  purchaser,  Dunlop,  to  ex- 
ercise his  undoubted  right  to  abandon  the 
purchase. 

As  said  by  this  court  in  Middle,  etc.,  Co.  t. 
Aldan,  116  Va.  148,  78  S.  B.  588 : 

"If  the  plaintiff  la  entitled  to  recover,  it  must 
be  for  a  breach  of  contract  upon  the  part  of  the 
defendant  by  reason  of  his  having  omitted  to 
do  that  which  by  his  contract  he  ought  to  have 
done,  or  having  done  that  which  by  the  terms  of 
bis  contract  he  should  have  refrained  from  doing. 
The  recovery  mnst  be  baaed  upon  some  default 
or  misconduct  on  the  part  of  the  defendant." 

In  conclusion,  we  are  of  opinion  that  the 
lower  court  erred  in  giving  the  Instruction 
asked  for  by  the  plaintiffs,  and  further  erred 
In  refusing  to  give  the  instructions  offered  by 
the  defendant  in  the  form  In  which  they  were 
requested,  which  instructions  submitted  the 
defendant's  theory  of  thei  case  to  the  Jury 
without  prejudice  to  the  rights  of  the  plain- 
tuts. 

For  these  reasons,  the  Judgment  complain- 


ed of  must  be  reversed,  the  verdict  of  the 
Jury  set  aside,  and  the  case  remanded  for  a 
new  trial  not  in  conflict  with  this  opinion. 
Beversed. 

017  Va.  474) 

GARNER  V.  MIDDLEKATJr  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    June 
10,  1915.) 

1.  rSAUnULENT  CONVETANCES  <S=277  —  AC- 
TION TO  Set  Aside— Bubden  o»  Pbooi^ 
Husband  and  Witb. 

Where,  in  a  suit  by  creditors  of  0.-  to  set 
aside  as  fraudulent  a  conveyance  to  C.'s  wife 
and  M.  and  a  subsequent  conveyance  from  M. 
of  her  undivided  one-half  interest  to  O.'a  wife, 
the  evidence  showed  that  C.  wag  insolvent,  and 
that  the  stock  traded  for  the  land  belonged  to 
C.  and  remained  in  his  name  until  transferred 
to  the  original  grantor  in  payment  for  the  land, 
the  burden  was  on  his  wife  to  show  that  she, 
in  good  faith,  furnished  the  consideration  from 
her  own,  and  not  from  her  husband's  means. 
[Bd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  Si  799,  809-814:  Dec. 
Dig.  <S=»277.] 

2.  FBAtrDni.s»rT  Convxyancxs  «=»300  — Ac- 
tion TO  Set  Aside— Sufficijcnct  of  B!vi- 
DENCE— Husband  and  Wife. 

Evidence,  in  an  action  by  creditors  of  G. 
to  set  aside  as  fraudulent  conveyances  to  O.'a 
wife,  it  being  contended  that  the  consideration 
was  faniished  by  C.,  held  insufficient  to  sustain 
the  burden  resting  on  C.'s  wife  to  prove  that 
she  furnished  the  consideration  from  her  own, 
and  not  from  her  husband's,  means. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {}  896-903 ;  Dec.  Dig. 
«=>300.] 

3.  Fraudulent  Convbtancbs  «s>181— Fbattd- 
uij:nt  Gbanteb — Liabilitt  fob  Amount  of 
incumbbances. 

Where  a  fraudulent  grantee,  the  wife  of 
the  debtor,  borrowed  money,  giving  a  deed  of 
trust  on  the  land  as  security  therefor,  ehe  was 
liable  to  the  creditors  for  the  amount  of  such 
incumbrance. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {{  654-659,  661-567; 
Dec.  Dig.  <8=181.] 

Appeal  from  Law  and  Chancery  Court  of 
City  of  Norfolk. 

Suit  by  one  Mlddlekauf  and  others  against 
M.  F.  earner.  From  decree  for  complain- 
ants, defendant  appeals.    Affirmed. 

K.  R.  Hicks,  of  Norfolk,  for  appellant 
Wingfleld  &  Hoag  and  L.  P.  Matthews,  all 
of  Norfolk,  for  appellees. 

KELLY,  J.  Joel  T.  Lumsden  and  wife,  in 
November,  1911,  conveyed  a  tract  of  laud  to 
Clara  V.  Lynch  Carner  and  Mary  W.  Garner. 
About  one  year  later,  Mary  W.  Gamer,  by  a 
deed  in  which  her  husband,  James  E.  Carner, 
united,  conveyed  her  undivided  half  inter- 
est in  this  laud  to  Clara  V.  Lynch  Carner, 
and  the  latter,  on  the  same  day,  gave  a  deed 
of  trust  thereon  to  secure  $1,500  borrowed 
by  her  upon  the  property.  Qara  V.  Lynch 
Gamer  was  the  wife  of  M.  F.  Carner,  and 
James  E.  Gamer  was  his  son. 

This  suit  was  brought  by  the  creditors  of 
M.  F.  earner  to  set  aside  as  fraudulent  the 
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two  conveyances  first  above  mentioned,  and 
to  obtain  a  personal  Judgment  against  bis 
wife  for  the  amount  obtained  by  ber  upon 
the  deed  of  trust  From  a  decree  sustaining 
the  contention  of  tbe  creditors  tbls  appeal 
was  allowed. 

The  first  error  assigned  Is  to  the  action 
of  the  court  in  setting  aside  the  aforesaid 
deeds  to  Clara  V.  Lynch  Camer  and  hold- 
ing the  land  liable  for  tbe  debts  of  ber  hus- 
band. 

[1]  The  deed  from  Lumsden  and  wife  ex- 
pressed a  consideration  of  $1,650,  and  recited 
that  $1,186.36  was  paid  In  cash  and  the  bal- 
ance by  the  assumption  of  two  notes  aggre- 
gating $463.65.  The  real  consideration,  how- 
ever, was  $100  cash,  the  assumption  of  said 
notes,  and  tbe  transfer  and  delivery  to  Lums- 
den of  18.6  shares  of  the  stock  of  tbe  Peo- 
ple's Furniture  Company.  It  is  not  denied 
that  this  stocli  originally  belonged  to  M.  F. 
Camer,  and  that  It  remained  In  his  name 
to  tbe  time  of  tbe  transfer  to  Lumsden,  but 
tbe  contention  of  Camer  and  wife  Is  tbat 
It  bad  been  hypothecated  with  certain  banks 
(which  Is  shown  to  be  true)  and  tbat  Mary 
W.  Camer  and  Clara  V.  Lynch  Camer  fur- 
nished tbe  means  to  procure  the  release  of 
tbe  stock,  became  tbe  owners  thereof,  and 
traded  it  on  their  own  account  to  Lumsden. 

Mary  W.  Garner  gave  a  deposition  In  tbe 
cause,  stating  unequivocally  tbat  she  had 
never  bought  or  owned  any  of  the  stock, 
bad  never  claimed  any  interest  In  tbe  Lums- 
den land,  and-  bad  made  the  conveyance  to 
Clara  V.  Lynch  Camer  at  tbe  request  of  M. 
F,  earner.  This  testimony  is  corroborated 
by  other  facts  appearing  In  tbe  record,  and 
is  not  open  to  serious  question. 

As  to  Clara  V.  Lynch  earner's  connection 
with  tbls  transaction,  we  are  of  opinion 
that  the  facts  disclosed  by  the  evidence,  to- 
gether with  tbe  legal  presumptions  arising 
through  tbe  relationship  of  tbe  parties,  fully 
warranted  tbe  lower  court  in  finding,  as  set 
forth  in  tbe  decree  -appealed  from,  tbat  tbe 
deeds  in  question — 

"were  made  to  binder,  delav  and  defraud  the 
creditors  of  the  defendant,  M.  F.  Camer,  and 
tbat  tbe  said  M.  F.  Carner  furnished  the  con- 
sideration for  the  said  land." 

It  is  shown  that  M.  F.  Carner  is  insolvent. 
As  between  him  and  his  wife  on  the  one 
band  and  bis  creditors  on  the  other,  this 
transaction  must  be  treated  prima  facie  as 
actually  fraudulent,  and  the  burden  is  upon 
ber  to  show,  by  clear  and  satisfactory  proof, 
tbat  she  in  good  faith  furnished  the  consider- 
ation from  ber  own  and  not  from  ber  hus- 
band's means.  Richardson  ▼.  Pierce,  105  Va. 
628,  54  S.  K  480;  Atkinson  v.  Solenberger, 
112  Va.  667,  72  S.  E.  727;  Bason  v.  Lyons, 
114  Va.  892,  76  S.  B.  967;  2  Minor,  Beal 
Prop,  i  1181. 

[2]  Tbe  prima  facie  case  thus  made  out 
for  tbe  appellees  has  not  been  overcome  by 
any  satisfactory  evidence  on  tbe  part  of  tbe 
appellant.    It  does  appear  tbat  she  assisted 


her  husband  in  securing  tbe  release  of  four 
shares  of  stock  in  tbe  People's  Furniture 
Company  by  Indorsing  his  note  for  $200,  and 
tbat  she  subsequently  paid  tbls  note.  It 
also  appears  that  the  president  of  the  bank 
which  held  these  four  shares  of  sto<^  as 
collateral  understood  tbat  when  tbe  stock 
was  taken  down  under  this  arrangement  It 
became  tbe  property  of  the  appellant  This, 
however,  was  a  mere  matter  of  opinion  on 
tbe  part  of  the  president  of  tbe  bank.  The 
arrangement  did  not  in  it^lf  operate  as 
a  transfer,  and  she  has  in  no  way  met  tbe 
burden  which  the  law  places  upon  her  of 
showing  tbat  she  actually  furnished  the  con- 
sideration and  in  good  faith  acquired  the 
stock.  Moreover,  this  arrangement  only  in- 
volved four  shares  of  tbe  stock.  Her  bus- 
band  owned  23^  shares,  Lumsden  only  got 
18.6  shares  and  there  is  nothing  to  show 
tbat  these  4  shares,  even  if  acquired  by  Mrs. 
Camer,  went  into  the  purchase  of  tbe  land. 

In  order  to  meet  the  acknowledged  pre- 
sumption of  law  against  tbe  good  faith  of  tbe 
appellant's  position,  she  invokes  tbe  doctrine 
announced  in  the  case  of  Kinnier  v.  Wood- 
son, 94  Va.  711,  27  S.  B.  457.  In  that  case, 
upon  a  state  of  facts  showing  that  the  hus- 
band could  not  have  furnished  the  funds, 
and  that  the  wife  was  engaged  in  a  business 
from  which  resources  might  reasonably  have 
been  expected  with  which  to  make  tbe  pur- 
chase, it  was  held  tbat  the  presumption  was 
successfully  met  and  repelled.  Tbe  evidence 
completely  removes  the  case  at  bar  from  the 
influence  of  that  decision.  If  tbe  doctrine  of 
Kinnier  v.  Woodson,  could  be  applied  here, 
it  could  be  applied  In  every  case  in  which 
the  husband  is  insolvent  and  the  wife  has 
means  of  ber  own.  M.  F.  Camer  had  not 
only  acquired  the  stock  in  question,  but  bad 
been  trading  In  real  estate  (taking  the  title, 
however,  in  the  names  of  other  persons),  and 
also  bad  been  engaged  In  the  building  busi- 
ness for  some  years.  He  was  admittedly  la- 
solvent  but  tbe  evidence  of  his  business  ac- 
tivity leaves  no  room  to  doubt  that  he  could 
have  furnished  the  consideration  for  tbe  pur- 
chase from  Lumsden. 

[3]  It  is  claimed,  under  the  second  and 
only  remaining  assignment  of  error,  that  the 
court  erred  in 'holding  Clara  V.  Lynch  Gar- 
ner liable  for  the  amount  of  money  which 
she  borrowed  upon  the  property  after  allow- 
ing ber  credit  for  the  sums  which  she  claims 
to  have  applied  on  tbe  purchase  price  of  tbe 
land.  This  portion  of  the  decree  is  as  fol- 
lows: 

"It  further  appearing  to  tbe  court  that  she 
has  borrowed  the  sum  of  $1,500,  with  interest, 
from  the  26tb  da;  of  Norember,  1912,  and  has 
secured  the  same  by  a  deed  of  trust  upon  said 
property,  •  •  •  and  that  the  trustee  had  no 
notice  oi  tbe  fraud,  so  that  tbe  land  will  have  to 
be  sold  subject  to  the  deed  of  trust,  and  it 
appearing  to  the  court  that  should  the  said 
land,  upon  being  sold  subject  to  said  deed  of 
trust,  not  brine  a  sum  sufficient '  to  pay  the 
debts  of  M.  F.  Camer  •  •  •  the  said  Clara 
V.  Lynch  Carner  will  be  personally  liable  to 
the  creditors  for  such  deficiency  to  the  extent  of 
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vl.oOO,  with  interest,  less  the  amount  of  the 
lien  assumed  by  her  at  the  time  of  the  purchase 
of  said  land  and  the  sum  of  $100  paid  by  her 
at  said  time,  it  is  so  ordered  and  decreed." 

Tbe  decree  In  this  respect  Is  free  from  any 
«rror'to  the  prejudice  of  the  appellant.  It  la 
contended  in  ber  behalf  upon  this  branch  of 
the  case  that  the  court  ought  not  to  have 
lield  her  responsible  for  more  than  the  valne 
of  the  stock  In  the  People's  Ftimiture  Com- 
pany which  entered  Into  the  transaction  as 
a  part  of  the  purchase  money  for  the  land. 
We  cannot  assent  to  this  view.  As  we  have 
already  seen,  there  was  no  sufficient  proof 
that  the  stoclc,  or  any  part  of  it,  was  ever 
acquired  by  Mrs.  Gamer.  The  fraud  com- 
plained of  In  this  case  consisted  in  having 
the  deed  made  to  Mrs.  Camer  Instead  of  her 
husband.  Mrs.  Camer,  as  a  fraudulent  gran- 
tee, is  to  be  regarded  as  a  trustee  for  the 
creditors.  As  such  she  Is  personally  liable 
for  the  amount  In  which  she  lessened  the 
value  of  the  property  by  the  incumbrance  she 
placed  upon  it  The  creditors  are  entitled  to 
the  full  value  which  M.  F.  Camer  would  have 
had  In  the  subject  If  the  conveyance  had 
been  made  directly  to  him.  These  principles, 
applied  here  concretely  to  the  appellant,  are 
plainly  Just  and  reasonable  In  the  abstract, 
and  are  abundantly  supported  by  authority. 
See  2  Mln.  Inst.  671;  1  Min.  Real  Prop.,  { 
482 ;  WUliamaon  v.  Goodwyn,  g  Grat  (50  Va.) 
606 ;  Almond  v.  Wilson,  75  Va.  614 ;  Hamil- 
ton Nat.  Bank  v.  Halstead,  134  N.  T.  520,  31 
N.  E.  900,  30  Am.  St  Rep.  693 ;  20  Cyc.  630, 
631. 

We  are  of  opinion  that  the  decree  com- 
plained of  should  be  affirmed. 

Affirmed. 

CARDWELL^  X,  absent 


<U7  Vs.  604) 

JOHNSON  V.  JOHNSON. 

{Supreme  Court  of  Appeals  of  Virginia.    June 
10.  1915.) 

DivoROB  «=»37— AorcoNB— Desbbtion. 

Where  a  husband  abandoned  his  wife  con- 
tinuously for  more  than  three  years,  with  the 
declared  purpose  of  not  returning  to  her,  during 
which  time  he  did  not  cohabit  with  her,  made 
no  effort  to  resume  marital  relations  and  con- 
tributed nothing  to  her  support,  there  was  such 
a  desertion  as  entitled  the  wife  to  a  divorce 
nnder  Code  1904,  {  2257,  authorizing  divorce  for 
three  years'  desertion. 

[EU.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  SS  27,  107-134,  136-138;  Dec.  Dig. 
48=»37.] 

Appeal  from  Circuit  Court  of  City  of  Nor- 
folk. 

Bill  by  Essie  H.  Johnson  against  Eugene 
W.  Johnson.  From  a  decree  denying  divorce, 
complainant  appeals.    Reversed. 

m  A.  Blllsoly,  of  Norfolk,  for  appellant 

PER  CURIAM.  This  bill  was  filed  by 
Etaie  H.  Johnson  to  obtain  a  decree  of  di- 


vorce from  her  husband,  Eugene  W.  John- 
son, on  the  ground  of  desertion. 

The  case  has  been  regularly  matured  by 
proper  service  upon  the  defendant  who  has 
failed  to  appear  or  make  any  defense  to  the 
allegations  of  the  bill.  The  statute  provides 
that  when  either  party  willfully  deserts  or, 
abandons  the  other  for  three  years,  a  divorce 
from  the  bond  of  matrimony  may  be  decreed 
(Code  1904,  {  2267);  and  further  provides 
that  where  desertion  Is  the  ground,  the  bus- 
band  or  wife  may  testify  (Code  1904,  i 
3846a). 

The  uncontradicted  evidence  in  this  case 
abundantly  shows  that,  without  adequate 
cause,  the'  defendant  has  abandoned  his  wife 
continuously  for  more  than  three  years,  with 
the  declared  purpose  of  not  returning  to  her ; 
that  during  that  time  he  has  not  cohabited 
with  her,  has  had  no  communication  with 
her,  has  made  no  eftort  to  have  her  resume 
marital  relations,  and  has  contributed  noth- 
ing to  her  support  These  facts  constitute 
such  proof  of  desertion  as  entitles  the  plain- 
tiff to  a  decree  of  divorce  from  the  bond  of 
matrimony.  Washington  v.  Washington,  111 
Va.  524,  69  S.  E.  322;  Lee  v.  Lee,  112  Va. 
719,  72  S.  E.  689. 

The  circuit  court  having  denied  the  di- 
vorce, Its  decree  must  be  reversed  and  the 
cause  remanded  for  a  decree  to  be  entered  In 
conformity  with  this  opinion. 

Reversed. 

(U7  Va.  US) 
OGLESBY  CO.,  Inc.,  v.  OULD  CO.,  Inc. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
10,  1915.) 

Account  9s»6  —  Equitable  Jubisdiotion  — 
Complicated  Accountb— Inadequate  I^u- 
EDT  AT  Law. 

Where  complainant  company  contracted  to 
sell  its  wholesale  business  in  dry  goods,  no- 
tions, etc.,  including  its  entire  stock  of  mer- 
chandise and  bills  receivable,  to  the  defendant 
company,  which  agreed  to  discharge  all  debts 
of  the  complainant,  and  to  pay  it  $100,000  in 
preferred  stock,  and  where,  after  the  complain- 
ant had  turned  over  to  the  defendant  its  prem- 
ises and  stock,  and  had  transferred  all  the 
property  under  the  contract,  and  such  defend- 
ant had  taken  possession  of  the  complainant 
company's  business  and  its  former  employes, 
the  defendant  company  repudiated  the  contract 
and  abandoned  the  property  taken  over  of 
which  it  had  not  disposed,  leaving  the  financial 
relations  of  the  parties  in  the  greatest  complica- 
tion, equity  had  jurisdiction  to  entertain  com- 
plainant's suit  to  determine  the  amount  defend- 
ant owed  it,  as,  by  reason  of  mutual  accounts, 
repeated  trespasses,  the  investigation  of  a  con- 
tract embracing  a  multitude  of  terms,  and  the 
complexity  of  accounts'between  the  parties,  the 
concurrent  remedy  at  law  is  less  adequate  than 
that  at  equity. 

'  [Ed.  Note.— For  other  cases,  see  Account, 
Cent  Dig.  il  17.  18;  Dec.  Dig.  «s>QJ 

Appeal  from  Circuit  Court  of  City  of 
Lynchburg. 

Suit  by  the  Oglesby  Ck>mpany,  Incorporat- 
ed, against  the  Ould  Company,  Incorporated 
Prom  a  decree  sustaining  defendant's  demur- 
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rer  to  Qie  bill,  complainant  appeals.  Re- 
versed, and  cause  remanded  for  further  pro- 
ceedings. 

Harrison  &  Long,  of  Lyncbburg,  for  appel- 
lant. Ck>leman,  Easley  &  Coleman,  of  Lynch- 
burg, and  John  S.  Eggleston,  of  Richmond, 
tor  appellee. 

RBITH,  P.  The  Oglesby  Company,  Ina, 
was,  for  a  nnmber  of  years  prior  to  May  24, 

1911,  engaged  In  business  In  Lynchburg  as 
wholesale  dealers  In  white  goods,  notions,  etc. 
On  that  day  it  entered  Into  a  contract  with 
the  Ould  Company,  Ina,  engaged  in  a  similar 
business,  by  which  the  Oglesby  Company  sold 
to  the  Ould  Company  Its  entire  stock  of  mer^ 
chandlse  and  bills  receivable,  the  entire  stock 
of  goods  being  at  Invoice  price,  less  all  trade 
and  cash  discounts  and  a  special  discount  of 
10  per  c^t,  except  goods  under  subsections 
A  and  C  of  clause  1  of  the  contract,  which 
were  chiefly  purchases  for  future  delivery, 
payment  of  which  the  defendant  assumed  at 
Invoice  cost.  Including  the  freight  charges 
thereon  If  the  goods  should  be  delivered,  and 
as  to  which  no  special  discount  was  allowed. 
The  contract  embraced  also  the  bills  due  the 
Oglesby  Company,  the  solvency  of  which  It 
guaranteed  to  the  extent  of  $125,000,  and  al- 
so embraced  the  lease  of  the  Oglesby  Compa- 
ny's house  In  which  Its  business  was  conduct- 
ed until  January  1, 1912,  at  a  stipulated  rent, 
with  the  privilege  of  renewal  until  July  1, 

1912.  The  Ould  Company  also  assumed  and 
undertook  to  carry  out  and  perform  all  con- 
tracts of  the  Oglesby  Company  for  the  pur- 
diase  of  merchandise  and  for  the  sale  of 
merchandise,  and  all  contracts  with  Its  em- 
ployes, including  traveling  salesmen,  the 
Oglesby  Company  bavlng  agreed  to  use  its 
good  offices  to  induce  its  salesmen  and  em- 
ployes to  enter  the  employment  of  the  de- 
fendant, and  assumed  the  payment  of  all  the 
debts  and  obligations  of  the  Oglesby  Compa- 
ny, and  the  defendant,  the  Ould  Company, 
agreed  to  pay  to  the  petitioner  the  sum  of 
$100,000,  which  It  was  agreed  might  bo  dis- 
charged In  second  preferred  stock  of  the  de- 
fendant company,  to  be  issued  as  speedily  as 
practicable,  and  which  should  constitute  a 
lien  on  the  real  estate  of  the  defendant  de- 
scribed in  the  contract;  and  it  was  further 
provided  that  upon  a  final  settlement,  to  be 
had  between  the  parties  not  later  than  July 
1,  1912,  each  should  pay  to  the  other  what- 
ever amount  was  found  to  be  due  upon  such 
settlement. 

Upon  the  signing  of  the  contract  the  Ogles- 
by Company  proceeded  to  turn  over  to  the 
defendant  Its  house  and  contents,  and  by 
June  1,  1911,  had  transferred  to  It  all  the 
property  provided  for  in  the  contract,  and 
the  Ould  Company  took  possession  of  it  and 
assumed  control  and  direction  of  the  Ogles- 
by Company's  business  and  its  former  em- 
ployes, including  traveling  salesmen,  and  the 
former  management  of  the  Oglesby  Company 


retired  from  all  connection  with  tbe  bnd- 
ness.  Thus  upon  the  part  of  the  Oglesby 
Company  It  was  claimed  that  tbe  contract 
was  completely  executed  by  the  transfer  and 
delivery  of  the  property  as  therein  provided, 
and  that  the  Ould  Company  proceeded  to 
conduct  the  business  as  its  own  until  July  8, 
1011,  when  It  repudiated  its  contract  and 
abandoned  tbe  property  taken  over  of  which 
it  had  not  disposed.  The  bills  payable  (notes 
in  bank)  of  the  Oglesby  Company,  amonntlns 
to  $173,000,  the  payment  of  which  the  Ould 
Company  had  expressly  assumed,  were  run- 
ning to  maturity,  and  oa  the  27th  of  June, 
1911,  one  of  these,  a  note  for  $6,000,  fell  due 
and  was  permitted  by  the  Ould  Company  to 
go  to  protest.  At  subsequent  dates  other  bills 
and  notes  fell  due,  and  payment  was  refused. 
Finally,  on  July  8,  1911,  the  Ould  Company 
repudiated  lbs  contract  in  its  entirety,  and 
addressed  the  following  note  to  the  Oglesby 
Company: 

"Gentlemen :  Because  yon  have  broken  your 
contract  with  us  dated  May  24,  1911,  and  have 
failed  and  refused  to  comply  therewith,  and 
your  representations  and  guaranties  of  material 
facts  as  therein  containod  turn  out  to  have 
been  unfounded,  we  hereby  notify  you  that  we 
do  not  consider  ourselves  under  any  obligation  by 
virtue  of  that  contract,  but  on  the  contrary  w* 
do  and  shall  regard  and  treat  the  contract  as 
no  longer  of  any  binding  force  or  effect." 

To  this  note  the  Oglesby  Company  replied, 
through  Its  president,  acknowledging  receipt 
of  the  letter  of  the  Ould  Company  of  Jnly 
8th,  and  goes  on  to  say: 

"I  am  availing  myself  of  the  first  opportunity 
to  ask  you  to  apecify  in  what  way  the  Oglesby 
Company  has  failed  or  refused  to  comply  with 
its  contract.  I  ask  for  this  information  because 
this  is  the  first  intimation  I  have  had  of  any 
such  complaint  from  you." 

No  reply  was  made  to  this  letter,  and  wlthr 
out  further  notice  to  tbe  Oglesby  Company 
the  Ould  Company  abandoned  the  assets,  so 
far  as  it  bad  not  disposed  of  them,  and  the 
business  taken  over  under  the  contract, 
though  it  had  been  In  control  and  possession 
of  them  for  more  than  a  month,  and  dur- 
ing the  whole  of  that  time  had  exerdsed 
over  them  the  authority  of  absolute  and  un- 
conditional ownership.  In  the  conduct  of  the 
business  It  had  canceled  orders  placed  by  the 
Oglesby  Company  amounting  to  thousands  of 
dollars',  it  had  transferred  to  Itself  many  o^ 
ders  taken  by  the  Oglesby  Company's  sales- 
men, filling  them  with  goods  from  its  owu 
house;  it  bad  received  and  shipped  out  goods 
daily,  and  controlled  and  directed  the  15 
salesmen  taken  over  under  the  contract  trav- 
eling in  the  various  states  of  the  South,  and 
through  some  of  them  had  sold  and  was 
selling  goods  from  its  own  store;  it  had  col- 
lected over  $37,000  of  accounts  transferred 
to  it  under  the  contract,  and  applied  the  pro- 
ceeds as  It  saw  fit.  Nevertheless  the  Ould 
Company  repudiated  its  contract  and  aban- 
doned the  remaining  assets  purchased  there- 
under, amounting  to  not  less  than  $150,000 
of  mercbaudlse,  and  $160,000  of  accounts  and 
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bills  receivable,  leaving  tbem  without  custody 
or  direction,  and  the  business  taken  over 
without  a  head  and  in  a  state  of  disruption 
and  dlsorganljsatlon. 

Being  unable  by  negotiation  to  reach  a  sat- 
isfactory conclusion,  the  Ogleaby  Company 
brought  a  'suit  in  chancery  on  the  17th  day  of 
July,  1811,  against  the  Quid  Company,  and 
at  the  first  rule  day  in  August  of  that  year 
filed  Its  bUl  and  exhibits  therewith. 

The  contract  between  the  parties,  which 
was  filed  as  en  exhibit,  and  the  averments 
made  in  the  bill,  of  which  we  have  given 
a  very  inadequate  synopsis  in  the  foregoing 
statement,  disclose  a  sltuatioh  so  complicated 
as,  to  oar  mind,  to  be  Incapable  of  exagger- 
ation. The  exhibits  filed  with  the  bill  run 
through  many  pages,  and  embrace  well- 
nigh  Innumerable  Items;  for  example,  there 
are  14  classlflcations  of  the  stock  of  goods, 
bills  and  accounts  receivable,  that  passed  un- 
der the  contract,  beginning  with  Invoices 
enumerated  in  class  A,  which  were  to  be  sub- 
ject to  all  cash  and  trade  discounts,  and  con- 
sist of  85  bills  of  goods,  valued  in  the  aggre- 
gate at  many  thousands  of  dollars.  Under 
classification  B  the  balance  of  the  entire 
stock  of  merchandise  is  covered  at  invoice 
cost,  less  all  trade  and  cash  discounts,  and 
a  special  discount  of  10  per  cent,  excepting 
aach  goods  as  have  become  unsalable,  or 
are  of  uncertain  value  by  reason  of  their 
ttaving  been  carried  over  from  the  previous 
ti«ason,  or  by  reason  of  being  of  undesirable 
styles;  the  same  in  no  event  to  be  in  excess 
of  6  per  cent,  of  the  total  gross  amount  of 
fbe  stock.  This  rejected  stock  last  referred 
to  shall  be  valued  tqr  a  representative  of  the 
party  of  the  first  part  and  a  representative  of 
tbe  party  of  the  second  part,  so  as  to  show 
tlie  usual  gross  profit  on  the  cost  price  for 
tbe  following  season  for  that  class  of  goods ; 
and  In  the  event  these  two  parties  cannot 
agree  they  shall  select  J.  F.  Lee,  of  Roanoke, 
Ya.,  or,  failing  to  get  him,  shall  select  Herr 
man  Wells,  of  Bluefleld,  W.  Va.,  whose  de- 
cision shall  be  final.  The  goods  enumerated 
under  these  several  classifications  were  all 
subject  to  varying  terms  and  conditions,  and 
tbe  character  of  the  whole  may  be  judged 
by  tbe  Illustrations  we  have  given.  .  By  Ex- 
blblt  B,  filed  with  the  bill,  is  shown  a 
list  of  accounts  and  bills  receivable  and  the 
credits  upon  them,  Mils  payable  and  bad 
debts,  comprising  more  than  1,500  Items,  of 
which  number  It  Is  impossible  to  say  how 
many  might  become  the  subject  of  investiga- 
tion. The  prayer  for  relief  is  that  the  defend- 
ant be  compelled  to  carry  out  its  contract; 
that  it  may  be  required  to  resume  possession 
and  management  of  the  abandoned  assets, 
or  that  tbe  assets  may  be  placed  in  the  bands 
of  a  receiver  to  be  administered  under  the  di- 
rection of  the  court;  that  the  defendant  may 
be  compelled  to  pay  the  liabilities  of  the 
plalntifF  assumed  by  it  under  its  contract; 
and  that  all  necessary  accounts  may  be 
takem  and  orders  entered,  and  such  other 


further  and  general  relief  be  granted  as  to 
equity  may  seem  meet 

To  this  bill  the  Quid  Company  filed  Its  de- 
murrer, in  which  It  states  several  grounds, 
but  we  shall  only  consider  that  which  as- 
serts that  a  court  of  equity  is  without  Ju- 
risdiction because  the  complainant  has  a 
plain,  adequate,  and  complete  remedy  at 
law. 

In  Tlllar  v.  Cook,  77  Va.  477,  this  court 
said: 

"The  Jurisdiction  of  courts  of  equity  in  mat- 
ters of  account  is  among  tbe  most  comprehen- 
sive they  have  assumed.  •  •  •  They  have 
concurrent  jurisdiction  therein  with  courts  of 
law;  but  the  difficulty  of  proceeding  in  the  lat- 
ter, and  the  convenience  of  proceeding  in  the 
former,  where  a  discovery  may  be  had  on  the 
defendant's  oath,  where  a  multiplicity  of  suits 
will  be  avoided,  and  where  fraud,  accident,  or 
mistake  is  connected  with  the  subject,  causes 
them  to  be  most  commonly  resorted  to." 

But,  as  we  shall  see  in  the  course  of  fur- 
ther examination  of  tbe  law  upon  this  sub- 
ject, the  Jurlsdictloa  over  matters  of  account 
does  not  depend  upon  the  existence  of  any 
independent  source  of  equity  jurisdiction. 
In  Penu  v.  Ingles,  82  Va.  65,  it  is  said  that: 
"Equity  hath  jurisdiction  in  matters  of  com- 
plicated accounts,  especially  those  involving 
equitable  claims  or  trusts." 

In  Beggs  V.  Edison  Elec  Light,  etc.,  Co., 
96  Ala.  295,  11  South.  381,  38  Am.  St.  Rep. 
94,  tbe  Supreme  Court  of  Alabama  said: 

"Courts  of  equity  have,  for  a  long  time,  ex- 
ercised a  general  Jurisdiction  in  cases  of  mutual 
accounts  founded  in  privity  upon  the  ground  of 
the  inadequacy  of  the  remedy  afford^  by  the 
common  law;  and  this  equitable  interposition 
has  been  extended  until  equity  will  now  enter- 
tain suits  for  accounts  in  matters  which  were 
formerly  only  cognisable  at  law.  He  ancient  ' 
common-law  action  of  account  being  so  imper- 
fect in  its  processes,  and  so  inadequate  in  its 
remedies,  jurisdiction  in  such  matters  was  orig- 
inally given  to  equity,  for  the  reason  that  the 
common-law  courts  could  not  give  any  remedy 
at  all,  or  the  remedy  was  not  as  complete  as 
that  furnished  by  the  chancery  court.  As  courts 
of  equity  now  entertain  concurrent  jurisdiction 
with  the  courts  of  law,  in  matters  of  accounts, 
a  decision  as  to  the  proper  tribunal  must  be 
governed  by  considerations  of  convenience  and 
adequacy ;  and  this  is  determined  by  the  facts 
pertaining  to  each  individual  cause  of  action 
and  the  relief  sought." 

In  Ely  V.  Crane,  87  N.  J.  Eq.  157,  it  ia 
said: 

"When  concurrent  Jurisdiction  exists  in  mat- 
ters of  account,  equity  will  not  withdraw  the 
litigation  from  a  common-law  court,  unless  it 
clearly  appears  that  such  a  course  is  necessa- 
ry, in  order  that  complete  justice  may  be  done. 
But  it  is  not  necessary  that  the  case  should 
involve  an  equitable  element  to  warrant  equity 
in  assuming  exclusive  jurisdiction.  If  the  ac- 
counts are  so  intricate,  or  complicated,  that 
they  cannot  be  examined  and  tried  at  nisi  priua 
with  the  care  and  deliberation  necessary  to  in- 
sure an  accurate  result,  eqnitj'  may  tike  juris- 
diction, though  an  action  at  law  was  pending 
when  the  suit  in  equity  was  brought." 

In  Kirby  v.  Lake  Shore,  etc.,  R.  Co.,  120 
U.  S.  130,  7  Sup.  Ct.  430,  30  L.  Ed.  669,  Mr. 
Justice  Harlan  said : 

"The  case  made  by  the  plaintiff  is  clearly  one 
of  which  a  court  of  equity  may  take  cognizance. 
The  complicated  nature  of  the  accounts  between 
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the  parties  constitutes  itself  a  suiBcient  ground 
for  going  into  equity.  It  would  have  been  diffi- 
cult, if  not  impossible,  for  a  jury  to  unravel  the 
numerous  transactions  involved  in  the  settle- 
ments between  the  parties,  and  reach  a  satisfac- 
tory conclusion  as  to  the  amount  of  drawbacks 
to  which  Alexander  &  Co.  were  entitled  on  each 
settlement.  •  •  •  Justice  could  not  be  done 
except  by  employing  the  methods  of  investiga- 
tion peculiar  to  courts  of  equity.  When  to  these 
considerations  is  added  the  charge  against  the 
defendants  of  actual  concealed  fraud,  the  right 
of  the  plaintiff  to  invoke  the  jurisdiction  of  equi- 
ty cannot  well  be  doubted." 

In  O'Connor  t.  Spaigbt,  1  Schoales  &  Le- 
froy,  305,  the  Lord  High  Chancellor  of  Ire- 
land said : 

"The  ground  on  which  I  think  that  this  Is  a 
proper  case  for  equity  is,  that  the  account  has 
become  so  complicated  that  a  court  of  law 
would  be  incompetent  to  examine  it  upon  a  trial 
at  nisi  prius,  with  all  necessary  accuracy,  and 
it  could  appear  only  from  the  result  of  the  ac- 
count that  the  rent  was  not  due.  This  is  a 
principle  on  which  courts  of  equity  constantly 
act  by  taking  cognizance  of  matters  which, 
though  cognizable  at  law,  are  yet  so  involved 
with  a  complex  account  that  it  cannot  proper- 
ly be  taken  at  law,  and  until  the  result  of  the 
account,  the  justice  of  the  case  cannot  appear. 
Matter  of  account  may  indeed  be  made  the  sub- 
ject of  an  action,  but  an  account  of  this  sort 
Is  not  a  proper  subject  for  this  mode  of  pro- 
ceeding; the  old  mode  of  proceeding  upon  the 
writ  of  account  shows  it.  The  only  judgment 
was  that  the  party  'should  account,'  and  then 
the  account  was  taken  by  the  auditor;  the 
court  never  went  into  it." 

In  1  Story's  Eq.  Jur.,  at  section  450,  It  is 
said: 

"There  cannot  be  any  real  doubt  that  the  rem- 
edy in  equity  in  cases  of  account  is  generally 
more  complete  and  adequate  than  it  is  or  can  be 
at  law." 

And,  continuing  the  same  subject  In  section 
451,  that  author  says: 

"This  has  accordingly  been  considered  in  mod- 
em times  as  the  true  foundation  of  the  jurisdic- 
tion. Mr.  Justice  Blackstone  has  indeed  placed 
it  upon  the  sole  ground  of  the  right  of  courts  of 
equity  to  compel  a  discovery.  'For  want,'  said 
he,  'of  this  discovery  at  law,  the  courts  ot  equi- 
^  have  acquired  a  concurrent  jurisdiction  with 
every  other  court  in  matters  of  account.'  But 
this,  although  a  strong,  yet  is  not  the  sole, 
ground  of  the  jurisdiction.  The  whole  machin- 
ery of  courts  of  equity  is  better  adapted  to  the 
purpose  of  an  account  in  general,  and,  in  many 
cases,  independent  of  the  searching  power  of  dis- 
covery, and,  supposing  a  court  of  law  to  pos- 
sess it,  it  would  be  impossible  for  the  latter  to 
do  entire  justice  between  the  parties;  for  eq- 
uitable rights  and  claims  not  cognizable  at  law 
are  often  involved  in  the  contest." 

In  2  Fomeroy's  Equitable  Remedies,  i  930. 
it  is  said: 

"Although  courts  of  equity  have  refused  to 
entertain  jurisdiction  of  suits  for  acounting  in 
cases  where  the  items  were  merely  very  numer- 
ous, they  have  interposed  in  many  others  for 
the  sole  reason  that  the  accounts  involved  were 
extremely  complicated,  and  even  where  such  ac- 
counts were  not  mutual,  but  were  all  on  one 
side.  It  is  important  then  to  determine,  if  pos- 
sible, what  degree  of  complication  will  war- 
rant the  interposition  of  equity.  The  rule  be- 
came established  in  England  that  equity  would 
step  in  whenever  the  account  was  so  compli- 
cated that  a  court  of  law  would  be  incompetent 
to  examine  it  at  nisi  prius  with  the  necessary 
accuracy,  but  under  the  present  practice  in 
England,  aa  in  New  York,  matters  of  account 


may  be  referred  to  officers  or  referees,  so  that 
this  rule  can  now  hardly  be  followed  in  those 
jurisdictions.  Various  tests  have  been  laid  down, 
but  the  facts  of  each  particular  case  should  gov- 
ern the  court  in  the  exercise  of  its  discretion, 
and  the  true  principle  would  seem  to  be  that 
whenever  it  is  doubtful  whether  ad,equate  relief 
could  be  obtained  at  law,  equity  should  entertain 
jurisdiction." 

The  synopsis,  which  we  undertook  at  the 
beginning  of  this  opinion  to  give  of  the  case 
made  by  the  plaintiff  in  its  bill  and  exhibits. 
Is  wholly  insufScient  to  convey  a  Just  idea 
of  the  utter  Inadequacy  of  the  remedy  at 
law.  As  was  said  In  Beggs  t.  Edison  Elec., 
etc.,  Co.,  supra,  where  the  accounts  to  be  ex- 
amined are  on  one  side  only: 

"The  allegations  of  the  bill  must  show  the  ex- 
istence of  certain  conditions  which  are  pre- 
requisite to  the  exercise  of  equitable  jurisdic- 
tion." 

In  Shepard  v.  Brown,  4  GlfFard'a  Rep.  p. 
208,  the  court  said  that: 

"On  questions  of  account,  courts  of  equity  and 
courts  of  law  possess  concurrent  jurisdiction, 
and  the  decision  as  to  the  proper  tribunal  must 
be  governed  by  considerations  of  convenience." 

In  Taft  Vale  By.  Co.  v.  Nixon,  1  H.  L.  Gas. 
109,  it  la  held  that: 

"Although  the  case  against  the  company  con- 
sisted of  matters  cognizable  at  law,  yet  as  there 
were  complicated  accounts  between'  them  and 
the  other  parties,  respectively,  a  court  of  equi- 
ty was  more  competent  to  take  them,  and  to 
dispose  of  the  whole  case,  than  a  court  of  law, 
and  the  bill  was  sustained  accordingly." 

MlUer  V.  WUls,  95  Va.  337,  28  S.  E.  337, 
was  a  case  not  of  account  but  of  trespass, 
and  Judge  Riely,  delivering  the  opinion  of 
this  court,  said: 

"Although  a  court  of  equity  will  not,  as  a 
general  rule,  interpose  to  prevent  a  mere  tres- 
pass, yet  if  the  act  done  or  threatened  would  be 
destructive  of  the  substance  of  the  estate,  or  if 
repeated  acts  of  wrong  are  done  or  threatened, 
or  the  injury  is  or  would  be  irreparable,  in 
fine,  whenever  the  remedy  at  law  is  or  would  t)e 
inadequate,  a  court  of  equity  will  enjoin  the 
perpetration  of  the  wrong,  and  prevent  the  in- 
jury." 

The  principle  which  we  have  undertaken 
to  llUustrate  is,  not  that  the. court  of  law 
has  not  Jurisdiction  In  such  a  case  to  afford 
a  remedy,  but  that  the  remedy  afforded  at 
law  Is  not  as  full,  adequate,  and  complete  as 
that  given  in  equity.  The  text-writers  and 
adjudicated  cases  which  we  have  examined 
show  how  wide  is  the  scope  of  equity  jaiis- 
diction  in  such  cases,  and  while  we  have 
found  none  precisely  in  point,  all,  we  tblnk, 
tend  to  Illustrate  the  general  proposition. 
Whether  the  authorities  cited  refer  to  mu- 
tual accounts,  to  long  and  intricate  accoonts, 
to  repeated  and  aggravated  trespass,  or  to 
the  investigation  of  a  contract  embracing  a 
multitude  of  terms,  all  converge  upon  and 
Illustrate  the  essential  proposition  tliat  a 
court  of  equity  will  interpose,  even  in  the 
class  of  cases  where  courts  of  law  have  con- 
current Jurisdiction,  and  without  the  exist- 
ence of  a  specLQc  ground  of  equity,  whenever 
it  appears  that  the  remedy  at  law  is  less  ade- 
quate than  that  in  equity  to  do  full  and  com- 
plete Justice  between  the  parties;    and   tt. 
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therefore,  follows  that  each  case  must  be  de- 
termined upon  Its  own  merits.  The  usual 
course  of  the  administration  of  justice  Is  not 
lightly  to  be  diverted  from  courts  of  law, 
where  as  a  rule  it  rightfully  belongs,  but 
whenever  It  shall  clearly  appear  that  the 
remedy  at  law  Is  Inadequate  to  do  Justice 
between  the  parties,  the  Jurisdiction  of  a 
court  of  equity  may  be  Invoked. 

It  is  to  be  regretted  that  the  bill  and  ex- 
hibits filed  with  it  In  this  case  are  so  volumi- 
nous as  to  render  it  undesirable  to  report 
them  in  full.  If  It  were  done,  there  oould  be 
little  room  for  doubt  that  the  case  before  ns 
Is  one  for  the  exercise  of  equitable  Jurisdic- 
tion In  order  to  do  Justice  between  the  par- 
ties. 

We  are  ot  opinion  that  the  decree  of  the 
circuit  court  must  be  reversed,  and  the  cause 
remanded  for  farther  proceedings  to  be  had 
therein. 

Reversed. 

017  Va.  49B) 

EASTERN  MOTOR  SALES  CORPORATION 
V.  APPBBSON-LEE  MOTOR  CO.,  Inc. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
10,  1916.) 

1.  Principai.  and. Agent  <S=>80— Action  fob 
Compensation— Instbuctions. 

In  an  action  on  a  contract  giving  plaintiff 
the  exclusive  right  to  sell  motor  trucks  in  cer- 
tain territory  and  to  have  the  profit  thereon 
above  a  specified  price,  an  instruction  that  plain- 
tiff was  entitled  to  commissions  if  a  sale  was 
made  prior  to  the  cancellation  of  such  contract 
was  not  erroneous  because  of  the  use  of  the 
word  "commissions" ;  it  being  immaterial  wheth- 
er the  percentage  to  which  plaintiff  was  entitled 
was  called  commissions  or  discount,  especially 
where  the  action  was  against  the  manufacturer's 
general  agent,  who  had  been  paid  the  agreed 
percentage  on  such  sale,  and  the  evidence  show- 
ed that  both  the  manufacturer  and  such  general 
agent  had  referred  to  such  percentage  as  a  com- 
mission. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {|  216,  229-239;  Dec.  Dig. 
«=»89.] 

2.  Pbincipal   and  Agent   ©=»81— Rioht   to 
Compensation — Termination  -of  Contbact. 

Plaintiff  had  a  contract  with  defendant, 
giving  it  the  exclusive  right  to  sell  motor  tracks 
m  certain  territory.  A  sale  was  made  to  a 
pnrchaser  procured  by  plaintiff,  and  the  car 
was  delivered  to  a  carrier  for  shipment  to  the 
purchaser  before  the  cancellation  of  such  con- 
tract, and  it  was  subsequently  delivered  to  the 
purchaser  and  paid  for.  Held,  that  plaintiff 
was  entitled  to  a' commission  on  such  sale  as 
fixed  by  the  contract,  even  though  the  bill  of 
lading  was  not  delivered,  so  as  to  pass  title  to 
the  purchaser,  until  after  the  cancellation  of 
the  contract;  plaintiff's  contract  referring  only 
to  sales,  and  containing  no  provision  as  to 
delivery. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {{  194-214,  219,  223;  Dec. 
Dig.  «=»81.] 

3.  Pbincipal  and  Agent  ®=>41— Breach  oF' 
Contract— Mxasttbe  of  Damages. 

Where  a  contract  giving  plaintiff  the  exclu- 
sive right  to  sell  motor  trucks  in  certain  terri- 
tory was  broken  by  defendant  by  making  a  sale 
in  snch  territory,  the  measure  of  damages  for 


the  breach  was  the  amount  of  the  discount  to 
which  plaintiff  was  entitled  on  sales  under  the 
contract. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  <$s941.] 

4.  Principal  and  Agent  ®=>89— Actions  fob 
Compensation— Instructions. 

Defendant,  the  general  agent  for  a  manu- 
facturer of  motor  trucks,  gave  plaintiff  the  ex- 
clusive right  to  sell  such  b'ucks  in  certain 
territory.  A  sale  was  made  by  the  manufac- 
turer to  a  purchaser  solicited  by  plaintiff,  and 
defendant  was  so  advised.  On  uie  following 
day  it  wrote  plaintiff,  canceling  the  contract, 
and  stating  that  the  cancellation  was  owing  to 
advices  from  the  manufacturer.  The  contract 
was  subject  to  termination  on  10  days'  notice, 
and  the  cancellation  became  effective  the  day 
the  truck  was  received  by  the  purchaser  from  a 
carrier.  Plaintiff  made  a  claim  for  commis- 
sions, which  defendant  refused,  on  the  sole 
ground  that  the  contract  had  been  canceled.  In 
an  action  for  commissions,  defendant's  vice 
president  and  general  manager,  who  wrote  the 
letter  canceling  the  contract,  testified,  that  one 
reason  f»r  the  cancellation  was  that  such  sale 
had  been  made,  and  they  were  afraid  that  com- 
plications might  arise  with  plaintiff.  Held, 
that  evidence  of  these  facts  justified  the  court 
in  charging  that,  if  the  letter  canceling  the  con- 
tract was  written  solely  for  the  purpose  of  de- 
priving plaintiff  of  commissions  which  it  had 
earned,  this  constituted  fraud  on  defendant's 
part,  and  the  jury  must  find  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  U  216,  229-239;  Dec.  Dig. 
«=»89.] 

5.  Pbincipal  and  Agent  «=>89— Actions  fob 
Compensation — ^Instructions. 

Defendant,  a  general  agent  for  a  manufac- 
turer of  motor  trucks,  gave  plaintiff  the  exclu- 
sive right  to  sell  such  trucks  in  certain  terri- 
tory. A  sale  was  made  to  a  purchaser  pro- 
cured by  plaintiff  by  the  manufacturer,  which 
notified  defendant  and  credited  defendant  with 
the  commission  on  the  sale.  In  an  action 
against  defendant  for  the  commission  to  which 
plaintiff  was  entitled,  the  court  charged  that  if 
defendant  employed  plaintiff  to  find  purchasers 
for  motor  trucks,  and  plaintiff  suggested  the 
name  of  a  possible  purchaser,  and  if  defendant 
actually  made  a  sale  to  such  purchaser,  the  jury 
should  find  for  plaintiff.  Held,  that  this  was 
not  erroneous,  though  the  sale  was  made  by  the 
manufacturer,  and  not  by  defendant. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {§  216,  229-239;  Dec.  Dig. 
<g=>89.] 

Error  to  Hustings  Court  of  Richmond. 

Action  by  the  Apperson-Lee  Motor  Com- 
pany, Incorporated,  against  the  Elastem  Mo- 
tor Sales  Corporation.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

Boulware  &  Wallace,  of  Richmond,  for 
plalntllT  In  error.  Fred  Q.  Pollard,  of  Rich- 
mond, and  Coleman,  Easley  &  Coleman,  of 
Lynchburg,  for  defendant  in  error. 

CARDWELL,  J.  This  action  was  brought 
by  the  Apperson-Lee  Motor  Company,  In- 
corporated, against  the  Eastern  Motor  Sales 
Corporation,  to  recover  of  the  defendant 
"commissions  on  sale  of  one  Alco  motor 
truck  to  Montrose  Fruit  Company,  Lynch- 
burg, Virginia,  at  the  price  of  $2,050.00  at 
15  per  cent,  eqnals  $442.50,"  and  at  the 
I  trial  of  the  cause  a  Judgment  was  rendered 
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upon  the  verdict  of  the  Jury  In  favor  of  the 
plaintiff  for  the  sum  of  $376.12,  with  inter- 
est and  costs,  to  wlilch  Judgment  this  writ 
of  error  was  allowed  the  defendant. 

It  appears  that  the  plaintiff  in  error  was 
the  general  agent  of  the  American  Locomo- 
tive Company  for  the  sale  of  its  automobiles 
and  trucks  in  the  state  of  Virginia,  and  on 
October  28,  1912,  plaintiff  in°  error  altered 
into  a  contract  with  defendant  In  error  by 
which  the  latter  was  given  the  exclusive 
right  of  sale  of  automobiles  known  as  "Al- 
coa" in  certain  territory,  viz.,  city  of  Lynch- 
burg, counties  of  Amherst,  etc.,  this  con- 
tract to  terminate  on  July  1,  1913,  unless 
sooner  terminated  by  one  of  the  parties  as 
provided  for  in  the  contract;  that  defepd- 
ant  in  error,  proceeding  under  said  contract, 
had  endeavored  to  interest  the  Montrose 
Fruit  Company  in  the  purchase  of  an  Alco 
two-ton  truck  at  the  price  of  $2,950,  that 
being  the  price  at  which  defendant  in  error 
could  sell  said  truck;    that  prior  to  April 

17,  1913,  while  said  contract  was  still  In 
force,  such  a  truck  was  sold  to  the  Mont- 
rose Fruit  Company,  of  Lynchburg,  Va.,  by 
the  American  Locomotive  Company,  the  man- 
nfticturer,  and  shipped  from  New  Tork  to 
L<ynchburg,  arriving  in  Lynchburg  on  or 
about  April  26,  1913,  defendant  in  error  hav- 
ing assisted  materially  in  making  such  sale, 
the  sale  of  the  truck  in  New  Tork  having 
been  made  not  later  than  April  17,  1913,  and 
at  a  discount  of  15  per  cent  off  the  list  price, 
viz.,  $2,950,  and  plaintiff  in  error  received 
a  commission  on  the  sale.  The  contract  be- 
tween the  parties  here  litigant  providing 
that  It  might  be  terminated  by  either  party 
upon  10  days'  notice  to  the  other  party  to 
that  effect,  "said  10  Hays  to  run  from  the 
time  the  notice  of  cancellation  is  deposited  in 
the  malls,  inclosed  in  a  postpaid  wrapper 
properly  addressed,  •  •  •  but  no  expira- 
tion or  termination  hereof  shall  in  any  wise 
affect  such  liabilities  of  second  party  as 
have  been  Incurred  prior  to  such  expiration 
or  termination,"  plaintiff  in  error,  on  April 

18,  1913,  wrote  defendant  in  error  cancel- 
ing said  contract,  which  letter  was  mailed  on 
the  following  day,  but  under  the  terms  there- 
of their  contract  did  not  terminate  before 
April  29,  1913,  after  the  truck  in  question 
arrived  in  Lynchburg,  and  on  the  day  the 
same  was  delivered  by  the  carrier  to  the  pur- 
chaser. It  further  appears  that  subsequent- 
ly, on  May  21,  1913,  plaintiff  in  error  wrote 
defendant  in  error  in  reply  to  a  letter  from 
the  last-named  company  that  they  would  not 
pay  the  "commission"  on  this  sale,  and  gave 
as  their  reason  for  refusing  so  to  do  that  the 
contract  was  terminated  before  the  truck 
arrived  in  Lynchburg,  this  being  the  only 
reason  then  given  for  the  refusal  to  pay  de- 
fendant in  error  the  commission  it  demanded 
on  said  sale. 

The  Judgment  complained  of  Is  for  15  per 
cent  of  the  price  actually  paid  by  the  Mont- 
rose Fruit  Company  for  the  truck  in  ques^ 


tlon,  and  the  errors  assigned  deal  only  with 
the  instructions  given  and  refused  by  the 
trial  court 

[1  ]  The  court,  at  the  request  of  the  de- 
fendant in  error,  plaintiff  below,  gave  thifee 
Instructions,  the  first  of  which  told  the  Jury 
that  the  plaintiff  was  entitled  to  commissions 
on  the  sale  of  the  truck  in  question,  if  sold 
prior  to  the  cancellation  of  the  contract  be- 
tween the  parties,  and  the  objection  to  the 
Instruction  proceeds  upon  the  theory  that  It 
erroneously  recognized  that  the  relation  at 
the  parties  under  their  contract  was  that  of 
agent  and  principal,  instead  of  telling  the 
Jury  that  the  plaintiff,  under  the  contract, 
was  only  to  have  as  Its  compensation  sucli 
profit  as  might  arise  on  the  sale  of  these 
trucks  in  a  named  territory,  over  and  above 
the  price  It  was  to  pay  the  defendant  for  a 
truck  sold. 

Under  the  contract  between  the  parties,  en- 
titled "Agency  Contract,"  the  defendant  In 
error  was  given  the  exclnsive  right  to  sell 
in  the  territory  named  certain  automobiles, 
the  contract  fixing  the  percentage  which 
would  be  allowed  on  sales  of  cars  In  th© 
spedfled  territory,  and  It  could  make  no  pos- 
sible difference  whether  this  percentage  was 
called  in  the  court's  instruction  commissions 
or  discount  Not  only  so,  but  plaintiff  in  er- 
ror construed  the  contract  between  it  and 
defendant  in  error  as  entitling  the  latter  to 
commissions  on  the  sale  of  the  car  or  trade 
to  Montrose  Fruit  Company,  if  the  sale  was 
made  before  the  contract  had  been  canceled, 
for,  as  remarked,  in  refusing  to  pay  defend- 
ant in  error  "commissions,"  the  refusal  was 
only  upon  the  ground  that  the  contract  bad 
been  canceled  before  the  sale  was  made.  A. 
similar  contract  was  in  existence  at  tbat 
time  between  plaintiff  In  error  and  the  Amer- 
ican Locomotive  Company,  by  which  the  for- 
mer was  the  general  agent  In  Virginia  of  the 
latter  for  the  sale  of  its  automobiles,  etc, 
and  in  a  letter  from  the  American  Locomo- 
tive Company  to  plaintiff  in  or  of  April  17, 
1913,  Informing  the  latter  of  the  sale  of  the 
truck  in  question,  the  writer  said: 

"We  draw  on  the  Montrose  Fruit  Company 
for  the  price  of  the  truck,  crediting  your  ac- 
count with  the  commlBsion." 

Hudley  on  Automobiles  (2d  Ed.)  p.  28S, 
cited  by  plaintiff  In  error,  does  say  that: 

"An  agency  within  the  meaning  of  the  auto- 
mobile trade,  consists  in  giving  the  agent  the 
exclusive  right  to  purchase  for  cash  from  the 
manufacturer  machines  at  a  discount  from  the 
list  price  and  retail  them  to  customers  at  tha 
full  list  price." 

But  all  that  is  there  meant,  as  the  conclud- 
ing part  of  the  text  shows.  Is  that,  wfaile  In 
the  automobile  trade  the  a^ent  is  entitled  to 
compensation,  such  compensatfton  is  not  gen- 
erally called  commission. 

While  plaintiff  in  error  received  compensa- 
tion for  the  sale  of  the  truck  to  the  Mont- 
rose Fruit  Company,  it  had  done  nothing  in 
bringing  about  the  sale ;  but,  as  plainly  ap. 
pears   from   the  evidence,   it   was   brought 
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about  alone  by  the  efforts  of  defendant  In  er- 
ror, so  that  whether  the  compensation  for 
the  sale  It  seeks  to  recover  of  plaintiff  In  er- 
ror in  this  action  be  called  discount  or  com- 
nilsslona  is  wholly  ImmateriaL 

Instruction  No.  2  complained  of  is  as  fol- 
lows: 

"The  court  instracts  the  jury  that  if  they  be- 
lieve from  the  evidence  that  the  truck  in  ques- 
tion was  sold  to  the  Montrose  Fruit  Company 
and  delivered  to  the  railroad  company  before 
the  cancellation  of  the  contract,  to  be  carried 
by  said  railroad  company  to  the  Montroae  Fruit 
Company  in  Lynchburg,  Va.,  such  delivery  to 
the  railroad  company  constituted  the  °  delivery 
contemplated  and  required  by  the  contract  be- 
tween the  plaintifE  and  the  defendant,  and  the 
jury  must  find  for  the  plaintiff  a  sum  equal  to 
15%  of  the  price  paid  by  the  Montrose  Fruit 
Company  for  the  truck  in  question,  which  was 
$2,507.50,  with  interest  from  the  date  of  the 
sale  of  said  truck.-  If  the  jury  believe  from 
the  evidence  that  the'  letter  dated  April  18, 
1913,  from  the  defendant  to  the  plaiutifiF,  was 
written  solely  for  the  purpose  of  depriving  the 
plaintiff  of  commissions  they  had  earned  on  the 
sale  of  the  truck  in  question,  then  they  are  in- 
structed that  this  constitutes  fraud  on  the  part 
of  the  defendant,  and  they  must  therefore  find 
for  the  plaintiff." 

The  objections  made  to  this  Instruction 
are:  (1)  That  no  sale  was  made  of  the  truck 
In  question  until  the  draft  attached  to  the 
bill  of  lading  was  paid  and  the  truck  deliv- 
ered to  the  Montrose  Pmlt  Company;  (2) 
that  the  instruction  Is  erroneous  In  that  It 
fixed  the  measure  of  the  plaintlfTs  damages 
In  the  event  of  a  recovery  at  15%  of  the 
price  paid  by  the  Montrose  Fruit  Company 
for  the  truck  in  question;  and  (3)  the  con- 
tention is  made  that  there  Is  no  evidence  in 
tbe  case  upon  which  the  last  clause  of  the 
Instruction  could  be  based. 

[21  With  respect  to  the  first  objection.  It 
may  be  true  that  the  title  to  the  truck  In 
question  remained  in  the  seller  until  the  bill 
of  lading  was  delivered ;  but  it  is  not  true 
that  tbe  sale  was  to  be  considered  incom- 
plete until  the  bill  of  lading  was  delivered 
to  the  purchaser,  since  the  controversy  here 
la  not  with  respect  to  the  ownership  of  the 
truck  as  between  the  seller  and  the  pur- 
(Aaser  after  it  was  delivered  to  the  carrier 
in  New  York  and  before  delivery  of  the  bill 
of  lading  therefor  to  the  purchaser,  but  is 
a  controversy  between-  a  general  agent  in 
Vli^lnla  of  the  manufacturer  and  seller  of 
tbe  truck,  and  a  subagent  under  a  contract 
between  these  agents  which  did  not  provide 
for  any  delivery,  but  only  for  a  sale  of 
certain  described  automobiles  or  Alco  trucks 
In  a  prescribed  territory.  There  Is  no  ques- 
tion raised  In  the  case  that  the  truck  In  ques- 
tion was  actually  sold  and  delivered  to  the 
Montrose  Fruit  Company,  nor  Is  It  denied 
that  the  purchaser  at  the  time  of  the  sale 
In  New  York  made  a  payment  on  the  pur-, 
cbase  price  therefor,  nor  Is  It  denied  that 
plaintiff  In  error  received  from  the  seller 
the  "commission"  on  the  sale  which  defend- 
ant In  error,  through  whose  efforts  the  sale 
was  brought  about.  Is  seeking  to  recover  of 
plaintiff  In  error  In  this  action;  therefore 
85  S.E.-31 


the  trial  court,  In  Instructing  the  Jury  that 
when  the  truck  was  sold  and  delivered  to  the 
carrier  this  was  such  a  sale  and  delivery  as 
was  contemplated  by  the  contract,  and  that 
the  plaintiff,  defendant  in  error  here,  was 
entitled  to  Its  commission  on  said  sale  as 
fixed  by  the  contract,  committed  no  error, 
certainly  none  of  which  plaintiff  In  error 
could  rightly  complain.  Benj.  on  Sales,  pp. 
73,  93;  Bankers'  U  Co.  v.  Spindle,  108  Va. 
426,  62  S.  E'.  266;  Gresham  v.  Gllliss,  113 
Va.  643,  75  S.  E.  220,  Ann.  Cas.  1913E,  778. 

[3]  Nor  did  the  court  err  in  fixing  the 
measure  of  damages  for  breach  of  contract 
for  the  exclusive  right  of  sale  as  equivalent 
to  the  discount  allowed  to  defendant  In  er- 
ror on  the  purchase  price  of  the  truck. 

[4]  Referring  to  the  latter  clause  of  In- 
struction No.  2,  which  Is  objected  to,  it  ap- 
I)ears  In  the  evidence  that  plaintiff  In  error 
was  advised  of  the  sale  of  the  truck  to  the 
Montrose  Fruit  Company  on  April  17,  1913; 
that  on  the  following  day  they  wrote  defend- 
ant In  error  canceling  the  contract,  stating 
in  the  letter  that  the  contract  was  canceled 
"owing  to  advices  received  from  the  Ameri- 
can Locomotive  Company";  and  plaintiff  in 
error's  witness,  Allport,  who  was  also  Its 
vice  president  and  general  manager  and  had 
dictated  the  letter  to  defendant  in  error  can- 
celing the  contract,  testified  that  one  of  the 
reasons  for  the  cancellation  of  the  contract 
was  because  this  truck  had  been  sold  and 
they  were  afraid  that  complications  might 
arise  with  defendant  In  error.  It  also  ap- 
pears, as  above  stated,  that  plaintiff  in  error 
in  Its  letter  of  May  21,  1913,  refused  to  pay 
defendant  in  error  commissions  on  the  sale 
of  the  truck  solely  upon  the  ground  that  the 
contract  was  terminated  by  the  letter  of 
April  18,  1913,  and  before  the  truck  arrived 
In  Lynchburg.  This  evidence  was  sufficient 
to  sustain  tbe  court's  Instruction  to  the  Jury 
that  if  they  believed  that  the  letter  of  April 
18,  1913,  was  written  solely  for  the  purpose 
of  depriving  defendant  In  error  of  commis- 
sions on  the  sale  of  the  truck  In  question, 
this  constituted  fraud  on  the  part  of  the  de- 
fendant (plaintiff  In  error  here),  and  they 
should  find  for  the  plaintiff. 

[5]  Instruction  No.  3,  complained  of,  is: 

"If  the  jury  believe  from  the  evidence  that 
tbe  defendant  employed  the  plaintiff  to  find  pur- 
chasers for  motor  trucks  in  the  city  of  Lyuch- 
burg,  that  the  plaintiff  suggested  the  name  of 
the  Montrose  Fruit  Company  of  Lynchburg  as  a 
possible  purchaser  of  a  motor  truck  to  the  at- 
tention of  the  defendant,  that  the  defendant,  the 
Eastern  Motor  Sales  Corporation,  actually  made 
the  sale  of  the  motor  truck  to  the  Montrose 
Fruit  Company  at  the  price  of  )f2,950,  then  the 
jury  must  find  for  the  plaintiff.  That  the  plain- 
tiff was  the  procuring  cause  of  said  sale,  if  said 
sale  was  brought  about  by  the  plaintift's  exer- 
tions in  presenting  the  property  to  the  atten- 
tion of  the  purchasers,  or  by  his  Introducing  the 
purchaser  to  the  defendant,  or  by  his  giving  to 
the  defendant  as  possible  purchaser  the  name  of 
the  Montrose  Fruit  Company." 

The  contention  is  that  this  instruction  er- 
roneously "calls  for  a  sale  actually  made  by 
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tHe  defendant  [plaintiff  in  error]  to  the  Mon^ 
rose  Fruit  Company,  and  that  there  is  no  tes- 
timony that  any  sale  was  ever  made,"  the 
fact  being  that  the  sale  was  made  by  the 
American  LocomotlTe  Company  without  the 
consent  of  plaintiff  in  error. 

It  Is  true  that  the  sale  of  the  truck  in  ques- 
tlcm  to  the  Montrose  Fruit  Company  was 
actually  made  by  the  American  LocomotlTe 
Company;  but  the  sale  was  brought  about  by 
the  efforts  ot  defenaant  in  error,  was  im- 
mediately reported  by  the  seller  to  plaintiff 
In  error,  Its  general  agent  in  Virginia,  by 
letter,  the  letter  saying,  "We  draw  on  the 
Montrose  Fruit  Company  for  the  price  of  the 
tru<^  crediting  your  account  with  the  com- 
mission," so  that  it  could  make  no  possible 
difference  whether  the  sale  was  actually 
made  by  plaintiff  in  error  or  by  its  principal, 
the  American  Ldcomotlve  Company,  since 
plaintiff  in  error  had  authority  to  make  the 
contract  it  did  with  defendant  in  error,  and 
if  the  Jury  believed  that  defendant  in  error 
was  the  procuring  cause  of  the  sale,  which 
they  were  warranted  in  belleying  from  the 
evidence,  it  was  clearly  entitled  to  recover  of 
plaintiff  in  error  commissions  on  the  sale  of 
this  truck,  and  especially  is  this  true  when 
it  appears  that  the  commissions  thereon  had 
been  paid  to  plaintiff  in  error,  instead  of  to 
defendant  in  error,  who  had  brought  the 
track  to  the  attention  of  the  purchaser  and 
also  aided'  materially  in  the  sale  of  this  par- 
ticular truck.    Qresham  v.  GUUbs,  supra. 

The  trial  court  having  fully  and  fairly  in- 
structed the  Jury  as  to  the  law  applicable  to 
the  facts  which  the  evidence  in  the  case 
tended  to  prove,  it  did  not  err  In  refusing 
other  Instructions  that  were  asked  by  plain- 
tiff  in  error. 

Upon  the  whole  case  we  are  of  opinion  tliat 
the  Judgment  complained  of  Is  without  error, 
and  therefore  it  is  aflSrmed. 

Affirmed. 


(U7  Va.  4M) 

WASHINGTON  &  O.  D.  BY.  t.  CARTER. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
11,  1916.    Rehearing  Denied  June  10,  1915.) 

1.  Cabbiebs    i3=»317— Mail    Clbbk— Actions 
TOB  Injubibs— Admibsibilitt  or  Evidence. 

In  a  railway  mail  clerk's  action  against  the 
railroad  for  injuries  claimed  to  have  been  due 
to  the  insufficient  or  defective  equipment  of  the 
maU  car,  United  States  statutes  giving  the  Post- 
master General  authority  to  require  certain 
things  to  be  done  by  the  railway  company  in 
connection  with  contracts  to  be  made  for  the  car- 
riage of  mail  under  the  railway  mail  service 
were  properly  admitted. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  S|  1295,  1297-1305;  Dec  Dig.  «=> 
817.] 

2.  Cabbiebs   «=»317— Mail    Clebk— Actions 

TOB  INJUEIES — ADMIBSIBILITT   OF  EVIDENCE. 

In  such  action,  sections  of  the  postal  laws 
and  regulations  containing  regulations  as  to 
railway  mail  cars  and  their  equipment,  and  a 
pamphlet  issued  by  the  Post  Office  Department 


containing  specifications  for  fixtures  for  mall 
cars,  were  properly  admitted. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  {{  1295,  1297-1305;  Dec.  Dig.  «=> 
817.] 

3.  Oabbixbb  «s>241— LiABiuTr  vob  Iirjmias 
TO   "Passenoeb"  —  DXOBEK  OT  Casx  Rx- 

QUIBED. 

A  railway  mail  clerk  was  a  "passenger," 
to  whom  the  railroad  company  owed  the  duty  of 
exercising  the  highest  degree  of  ears  foe  Ua 
safety, 

[Ed.  f«ote. — For  otner  cases,  see  uarnen. 
Cent  Dig.  §§  977-979;   Dec  Dig.  «=>241. 

For  other  definitions,  see  Words  and  Pbrasea, 
First  and  Second  Series,  Passenger.] 

4.  Dauaqeb  ®=>216— Pebsonal  Injubies— Iit- 

STBUCnoNS. 

In  an  action  for  personal  injuries,  the  court 
properly  charged  that  in  estimating  the  damages 
the  jury  should  consider  plaintiff's  physical  and 
mental  suffering,  including  such  as  he  was  likely 
to  experience,  as  well  as  such  as  he  might  al- 
ready have  experienced,  the  effect  of  the  injuries 
on  plaintiff's  health  according  to  their  degree 
and  probable  duration,  as  beuog  temporary  or 
permanent,  the  inconvenience  caused  plaintiff 
by  the  injuries,  and  the  loss  of  earning  capacity 
sustained  by  him  aa  a  result  thereof. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §{  548-655;   Dec  Dig.  <S=>216.] 

5.  Cabbiebs  €=>283— Liabilitt  tob  Irjubus 
TO  Railway  Mail  Clbbk. 

A  railway  maU  car  was  equipped,  in  ac- 
cordance with  the  postal  regulations,  with  an 
iron  bar  across  each  door,  to  enable  the  mail 
clerk  to  take  in  and  discharge  mail  without 
danger  of  being  thrown  from  the  car.  Before 
the  car  left  the  terminal,  and  while  the  clerk 
was  working  in  it,  a  man  came  in  to  clean  the 
car  and  told  the  clerk  that  he  was  going  to  take 
the  bar  oat.  The  clerk  acquiesced  in  its  re- 
moval, or  at  least  did  not  forbid  him  to  remove 
it,  telling  him,  however,  to  be  sure  and  put  it 
back.  The  bar  was  not  restored,  and  as  a  result 
the  clerk  fell  from  the  car  and  was  injured. 
Held,  that  the  railway  company  was  not  liable 
as  the  employs  was  not  acting  in  the  line  of 
his  duty  in  removing  the  bar,  and  could  not 
bind  the  company  by  his  promise  to  restore  it 
and,  if  the  clerk  relied  thereon,  he  did  so  at  his 
own  peril. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  a  1119-1124,  1140.  1141;  Dec  Dig. 
<S=»283.] 

6.  Cabbiebs  «=>806  —  Mah.  Clbbk— Liabh.- 
ITY  fob  Injubies— Pboxjkatk  Cause. 

That  the  mail  car  was  insufficiently  lighted 
was  not  the  proximate  cause  of  the  accident,  and 
did  not  render  the  railway  company  liable. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Die.  §§  1132,  1136-1139,  1246. 1246;  Dec 
Dig.  <3=>305.] 

Error  to  Circuit  Court,  Fairfax  Coanty. 

Action  by  Alfred  B.  Carter  against  the 
Washington  &  Old  Dominion  Railway.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed  and  remanded. 

The  sections  of  the  postal  laws  and  regu- 
lations admitted  in  evidence  provided  certain 
requirements  as  to  railway  postal  cars  and 
their  equipment 

Instruction  No.  5,  given  at  plaintiff's  re- 
quest, was  as  follows: 

(5)  The  court  instructs  the  jury  that,  should 
they  find  for  the  plaintiff,  that  in  estimating  hia 
damages,  they  should  take  into  consideratiod  hia 
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physical  and  mental  Buffering  as  a  result  of  hia 
injuries,  including  such  physical  and  mental  suf- 
fering as  be  is  likely  to  experience,  as  well  as 
such  as  he  may  already  have  experienced;  the 
eSect  of  the  injuries  on  the  health  of  the  plain- 
till,  according  to  their  degree  and  probable  dura- 
tion, as  being  temporary  or  permanent;  tiie 
inconTenience  caused  to  the  plaintiff  by  said  in- 
juries; the  loss  of  earning  capacity  sustained 
by  the  plaintiff  as  a  result  of  said  injuries— juch 
damages,  however,  not  to  exceed  the  sum  of  $20,- 
000,  the  amount  claimed  in  the  declaration. 

G.  B.  Nlool,  of  Alexandria,  and  Wilton  X 
Utmbert  and  B.  H.  Yeatman,  both  of  Wash- 
ington, D.  a,  tot  plalntlfl  In  error.  Moore, 
Barbour,  Keith  &  McGandliab,  of  Fairfax, 
tor  defendant  In  error. 

KEZITH,  P.  The  declaration  in  this  case 
shows  that  the  defendant  was  the  owner  of 
a  certain  railway  running  from  Rosslyn,  la 
Alexandria  county,  to  Leesburg,  In  Loudoun 
coiunty,  Va.  The  railroad  had  formerly  been 
operated  by  steam,  but  for  a  part  of  Its  line 
electricity  had  been  substituted  as  a  motive 
power.  It  was  a  postal  road,  and  the  plain- 
tiff was  a  postal  cleric.  The  regulations  of 
the  United  States  Post  Office  Department 
provided  that  mail  or  postal  cars  in  which 
the  mail  and  mall  clerks  were  transported, 
and  which  had  a  door  on  each  side  through 
which  mall  could  be  discharged  at  the  dif- 
ferent stations,  should  be  equipped  with  a 
certain  Iron  bar,  called  a  catcher  and  safe- 
ty bar,  the  purpose  of  which  was  to  enable 
the  clerk  to  take  the  mall  into  the  car  while 
the  train  was  in  motion,  and  also  to  enable 
him  to  discharge  mall  therefrom  without 
danger;  and  the  plaintiff  was  engaged  in  the 
performance  of  this  duty  at  the  time  of  re- 
ceiving the  Injuries  of  which  he  complains, 
on  December  22,  1912. 

The  declaration  charges  that  It  was  the  du- 
ty of  the  defendant  company  to  use  due  and 
proper  care  that  the  plaintiff  should  be  safe- 
ly carried  by  said  road  In  the  performance 
of  his  duties  as  i>ostal  clerk,  and  to  see  that 
the  mail  car  In  which  plaintiff  was  riding 
was  BO  provided  and  operated  that  the  plain- 
tiff, while  In  the  discharge  of  bis  duties  as 
mall  clerk,  without  negligence  on  his  part, 
aibould  not  be  thrown  from  the  car,  and  to 
this  end  to  use  due  and  proper  care  to  see 
that  the  iron  bar  Intended  and  used  as  a 
catcher  or  safety  bar,  and  which  operated 
as  a  barrier  across  the  door  of  the  car  when 
the  same  was  open,  and  thereby  enabled  bags 
or  pouches  of  mail  to  be  readily  discharged 
at  the  various  stations  along  the  road  with- 
out danger  to  the  derk  so  in  charge  of  the 
same  being  thrown  or  dragged  through  the 
door,  was  properly  placed  and  fastened 
across  the  outside  of  the  side  door  of  the 
mall  car;  yet  the  defendant,  not  regarding 
Its  duty,  did  not  use  due  and  proper  care  to 
see  that  the  plaintiff  should  be  safely  car- 
ried .as  aforesaid,  or  that  the  safety  bar  and 
catcher  was  in  proper  place,  or  that  the  mail 
car  was  well  and  adequately  lighted,  main- 


tained, and  operated,  but  through  Its  serv- 
ants, agents,  and  employ^  negligently  and 
carelessly  removed  said  bar  from  said  car, 
and  tailed  and  refused  to  replace  said  Iron 
bar  in  position  as  aforesaid,  and  negligently 
and  carelessly  failed  and  refused  to  lUn- 
mlnate  and  light,  maintain,  and  operate  said 
car  as  aforesaid,  whereby,  and  as  the  direct 
and  proximate  result  of  such  faUure  and  re- 
fusal, when  the  said  mall  car  In  which  said 
plaintiff  was  riding  reached  a  station  called 
WIehle,  or  a  point  in  close  proximity  there- 
to, as  the  plaintiff  opoied  the  said  door  of 
the  said  car,  and  In  the  exercise  of  due  care 
was  assuming  a  proper  position  for  the  pur- 
pose of  delivering  the  mall,  he  was  jolted, 
joetled,  and  thrown  from  the  car  to  and  up- 
on the  ground  with  great  force,  by  reason 
whereof  he  sustained  the  Injuries  for  whldi 
he  sues. 

There  was  a  demurrer  to  this  declaration, 
which  we  shall  not  discuss,  because  the  ques- 
tions arising  upon  the  demurrer  may  he  more 
satisfactorily  disposed  of,  we  think,  when 
we  come  to  the  InstructloBs  In  the  ca8& 

Upon  the  plea  of  not  guilty  to  this  declara- 
tion, a  great  deal  of  testimony  was  Intro- 
duced, with  the  result  that  the  jury,  after 
being  Instructed  by  the  court,  found  a  verdict 
for  the  plaintiff,  upon  which  judgment  was 
entered,  and  the  case  Is  before  us  upon  a 
writ  of  error. 

[1, 2]  During  the  progress  of  the  case  nn- 
merous  exceptions  were  taken  to  rulings  of 
the  court  upon  the  admission  of  testimony. 
The  first  assignment  of  error  is  to  the  ad- 
mission, over  the  objection  of  plaintiff  In 
error,  of  the  contract  between  the  Post  Of- 
fice Department  and  the  Southern  Railway 
Ompany.  The  third  assignment  of  error  la 
to  the  admission  In  evidence  of  certain  sec- 
tions of  the  laws  of  the  United  States,  which 
give  authority  to  the  Postmaster  General  to 
require  certain  things  to  be  done  by  the  rail- 
way company  in  connection  with  contracts  to 
be  made  for  the  carriage  of  railway  mall 
imder  the  railway  mall  service.  The  fourth 
assignment  Is  to  the  admission  of  section 
1179  of  the  Postal  Laws  and  Regulations. 
The  fifth  Is  to  the  same  effect.  The  sixth 
Is  to  the  admission  In  evidence  of  section  21 
of  paragraph  A  of  a  pamphlet  Issued  by  the 
Post  Office  Department,  entitled  "Specifica- 
tions for  Elxtures  for  Mail  Cars." 

We  find  no  error  in  the  rulings  adverted 
to,  and  the  several  assignments  of  error  are 
overruled. 

The  seventh  assignment  of  error  was  to 
the  admission  of  a  conversation  between 
the  plaintiff  and  an  employ^  of  the  Wash- 
ington &  Old  Dominion  Railway,  which  was 
objected  to  upon  the  ground  that  the  state- 
ments made  were  not  a  part  of  the  res  gestae, 
and  that  as  admissions  they  did  not  bind 
the  defendant  company,  for  want  of  author- 
ity on  the  part  of  the  employs  to  make 
them.    Strictly  speaking.  It  may  be  that  the 
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evidence  shontd  not  tiare  been  admitted ;  but 
its  effect  could  not  bave  been  prejudicial, 
and  we  do  not  think  It  worthy  of  serious 
discussion.    It  Is  therefore  overruled. 

Tbe  eight  assignment  of  error  was  with- 
drawn. The  ninth  assignment  of  error  Is 
without  merit,  and  Is  overruled.  Tbe  tenth 
and  eleventh  assignments  are  also  without 
merit 

This  brings  us  to  the  consideration  of  the 
Instructions. 

There  is  evidence  in  the  record  which 
proves  or  tends  to  prove  that  defendant  In 
error  was  engaged  at  tbe  time  of  the  acci- 
dent by  which  be  was  Injured  as  a  railway 
mall  (or  postal)  derk  on  the  route  between 
Rosslyn  and  Leesburg,  In  the  state  of  Vir- 
ginia ;  that  be  had  been  In  the  service  about 
20  years,  and  had  been  employed  upon  the 
line  upon  which  he  was  Injured  since  April, 
1896;  that  In  tbe  first  years  of  bis  employ- 
ment tbe  railway  was  operated  as  a  part  of 
tbe  Southern  Railway,  but  was  afterwards 
acquired  by  tbe  Washington  &  Old  Domin- 
ion Railway,  which  had  installed  electricity 
as  its  motive  power  over  a  part  of  the  road. 
It  appears  that  the  postal  car  was  equipped 
in  accordance  with  the  instructions  and  reg- 
ulations of  the  United  States  Post  Office  De- 
partment; that  on  each  side  of  the  car 
there  was  a  door  through  which  tbe  mall 
was  received  and  delivered  at  tbe  several 
stations;  and  that  across  these  side  doors 
there  was  an  Iron  bar,  called  a  catcher  and 
safety  bar.  There  is  evidence  which  tends 
to  prove  that  tbe  car  was  lighted  by  lamps ; 
that  tbe  lamps  were  In  bad  condition  and 
were  Insufficient  and  Inadequate  to  light 
the  car  In  a  satisfactory  manner;  that  the 
condition  of  these  lamps  had  been  reported; 
that  on  the  evening  immediately  before  the 
accident  the  plalntlfC  observed  that  three  of 
the  lamp  chimneys  were  broken;  that  he 
got  off  the  car,  and  went  to  tbe  office,  and 
asked  the  man  In.  charge  to  send  him  lamp 
chimneys,  but  the  chimneys  were  not  sent 

The  plaintiff,  as  a  witness  in  his  own  be- 
half, thus  describes  tbe. situation  as  tbe  car 
was  about  to  leave  upon  the  trip  upon  which 
he  received  the  Injuries: 

He  says  that  he  rode  to  tbe  station  from  which 
tbe  car  was  to  leave  on  a  wagon  tliat  transferred 
the  mail  to  tbe  Washington  &  Old  DomiDion. 
Company;  that  be  got  on  tbe  wagon  and  received 
his  mail,  and  rode  over  with  it  on  the  wagon; 
that  when  be  got  oS  the  wagon  into  the  car  the 
bar  was  in  the  door;  that  he  took  in  the  mail; 
that  the  colored  man  threw  it  in,  and  he  drug- 
ged it  from  the  door;  that  be  then  went  for- 
ward, and  went  to  work  on  his  mail,  working 
over  bis  letter  case  and  labeling  up  bis  sucks, 
and  was  very  bus;  at  work;  that  the  man  that 
took  charge  of  the  car  came  in  to  clean  the 
car  up;  that  he  said  to  witness,  "I  am  going  to 
take  this  thing  out  of  here;  it  is  in  my  way;" 
that  witness  turned  to  him  and  said,  "What 
thing?"  and  he  said,  "This  bar  here;  it  is  in 
my  way;"  that  witness  said,  "Well,  be  sure  and 
pat  It  back;"  that  the  last  thing  that  witness 
remembered  about  the  bar  was  that  he  heard 
him  say,  "I  cannot  get  it  out;"    that  witness 


did  not  go  to  that  door  any  more  after  be  got 
into  the  car  until  he  fell  out  of  it;  that  there 
is  a  second  dispatch  of  mail  that  comes  over  just 
before  the  tram  pulls  out;  that  tbe  train  pulls 
out  as  soon  as  that  is  thrown  in;  and  that  one 
o£  the  porters  pulls  it  In,  and  when  they  get  out 
the  train  goes  on. 

There  Is,  as  we  have  seen,  a  door  upon 
each  side  of  the  car.  It  so  happened  that 
tbe  mall  to  be  delivered  at  several  interven- 
ing stations  before  the  accident  occurred'  was 
delivered  from  the  side  of  the  car  from 
which  tbe  safety  bar  had  not  been  removed; 
but  when  they  got  to  Wleble  the  plaintiff 
went  to  the  door,  leaned  out  to  make  ob- 
servations preparatory  to  discharging  tbe 
mail,  and  by  reason  of  tbe  absence  of  the 
catcher  bar  ibst  bis  balance  and  fell  or  was 
jostled  from  tbe  car,  and  received  the  In- 
juries for  which  he  sues. 

[S)  The  Jury  were  rightly  Instructed  up- 
on tbe  theory  that  tbe  plaintiff  was  a  pas- 
senger, and  as  such  It  was  the  duty  of  tbe 
railroad  to  exercise  the  highest  degree  of 
care  for  his  safety.  The  first  Instruction, 
therefore,  on  behalf  of  tbe  defendant  in  er- 
ror, was  properly  given. 

[4]  The  fifth  instruction  aslced  for  by  tbe 
defendant  In  error  was  properly  given,  and 
tbe  second,  third,  and  fourth  will  be  consid- 
ered along  with  instructions  asked  for  by 
plaintiff  in  etror. 

[S]  We  think  that  the  evidence  shows  that 
the  car,  before  the  trip  upon  which  the  ac- 
cident occurred  commenced,  was  equipped 
in  accordance  with  the  regulations  of  the 
United  States  Post  Office  Department.  It 
seems  to  have  been  in  all  respects  Just  in 
tbe  condition  In  which  it  had  been  for  a 
great  many  years  before,  during  which  time 
the  defendant  in  error  bad  been  employed 
as  postal  clerk  and  in  tbe  performance  of 
bis  duties  upon  tbe  line  of  road  l>etween 
Rosslyn  and  Leesburg.  It  appear  from  bis 
own  testimony  that  he  knew  of  tbe  removal 
of  tbe  bar  and  acquiesced  in  Its  removal— 
at  least,  it  Is  certain  that  he  did  not  forbid 
it  Tbat  be  required  a  promise  from  the 
man  who  removed  it,  tbat  it  would  be  at 
once  restored,  does  not  affect  tbe  case.  The 
man  who  removed  the  bar  was  not  acting  in 
tbe  line  of  bis  duty,  and  could  not  bind  the 
company  in  that  behalf  by  his  acts  or  dec- 
larations, and  If  tbe  defendant  In  error  saw 
fit  to  rely  upon  his  promise,  he  did  so  at  bis 
own  peril.  If  tbe  safety  bar  bad  not  been 
removed  this  accident  would  not  have  hap- 
pened, and  its  removal  was  beyond  question 
tbe  proximate  cause  of  the  injury  which  is 
the  subject  of  this  suit 

[6]  It  is  said  tbat  the  car  was  Improperly 
lighted.  Let  it  be  conceded.  Tbe  insuffi- 
ciency of  the  means  to  light  the  car  was  well 
known  to  the  defendant  in  error,  and  the 
insufficiency  of  the  light  was,  of  course,  ob- 
vious to  bim. 

In  Recker  v.  Southern  Ry.  Co.,  115  Va. 
201,  78  S.  B.  6S0,  it  is  said: 
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"To  attempt  to  operate  a  dangerous  machine 
in  the  dark  or  without  sufficient  light  is  such  an 
open  and  obvious  risk  that  no  prudent  person 
vould  encounter  the  peril.  When  an  employ^ 
is  injured  under  such  circumstances,  he  cannot 
escape  the  result  of  his  own  contributory  negli- 
gence upon  the  ground  that  he  was  acting  on 
the  orders  of  the  master,  when  obedience  to 
those  orders  involves  exposure  to  such  apparent 
dnnirer  that  no  prudent  person  would  incur  the 
risk." 

That  is  a  stronger  case  than  the  one  before 
us.  Here  there  was  no  order  given  by  the 
master,  and  the  risk  was  open  and  obrious. 
In  our  view  of  the  case,  however,  the  pres- 
ence or  absence  of  the  light  is  not  material, 
for  that  was  not  the  proximate  cause  of  the 
accident.  The  proximate  cause  was  the  re- 
moval of  the  safety  bar  with  the  knowledge 
and  consent  of  the.  defendant  In  error,  In  re- 
liance upon  the  promise  of  the  employe  to 
restore  It.  It  was  removed  without  author- 
ity upon  the  part  of  the  company,  and  the 
promise  of  restoration  could  not  be  relied 
upon,  as  we  have  already  said,  because  not 
made  by  one  who  had  authority  to  act  for 
or  In  behalf  of  the  company. 

Without  going  into  an  extended  discussion 
of  what  seems  to  us  a  case  so  plain  as  not  to 
need  discussion,  we  are  of  opinion  that  the 
court  erred  in  granting  instructions  Nos.  2, 3, 
and  4  on  behalf  of  the  defendant  In  error, 
and  In  refusing  to  grant  instruction  No.  10 
as  asked  for.  That  instruction  reads  as  fol- 
lows: 

"If  you  And  from  the  evidence  that  the  plain- 
tiff authorized  the  witness  Kennedy  to  remove 
the  mail  grab  on  the  car  used  by  him,  then  yuu 
are  instructed  as  matter  of  law  that  your  ver- 
dict must  be  for  the  defendant." 

The  court  amended  that  Instruction  so  as 
to  read  as  follows: 

"If  you  find  upon  the  evidence  that  the  plain- 
tiff authorized  the  witness  Kennedy  to  remove 
the  mail  grab  on  the  car  used  by  him,  then  you 
are  instructed  as  matter  of  law  that  your  verdict 
must  be  for  the  defendant,  unless  the  jury  fur- 
ther believe  from  the  evidence  that  the  plaintiif 
understood  and  believed  that  the  said  mail  grab 
would  be  replaced  before  the  leaving  of  the  car." 

As  we  hare  already  said,  the  defendant  in 
error  had  no  right  to  rely  upon  the  promise 
of  the  employ^  who  removed  the  mail  grab 
to  restore  it,  and  In  doing  so  he  acted  at  bis 
own  perlL 

We  think  that  the  first  and  fifth  Instruc- 
tions given  at  the  Instance  of  defendant  in 
error,  and  the  instructions  given  by  the  court, 
except  Instruction  4,  which  undertook  to 
amend  instruction  10  as  asked  for  by  ijlalutiff 
In  error,  were  quite  sufficient  to  aid  the  jury 
in  the  dischargie  of  its  duties. 

For  the  granting  by  the  court  of  instruc- 
tions Nos.  2,  3,  and  4,  as  requested  by  de- 
fendant in  error,  and  for  its  refusal  to  grant 
Instruction  No.  10,  as  requested  by  plaintiff 
in  error,  and  amending  and  giving  it  as  in- 
struction No.  4  of  the  court's  Instructions, 
the  judgment  of  the  circuit  court  must  be  re- 
versed, the  verdict  set  aside,  and  the  cause 


remanded  to'  be  further  proceeded  with  in  ac- 
cordance with  the  views  herein  expressed. 
Reversed. 

NOTE. — ^Thls  case  was  argued  and  submit- 
ted before  Judge  KELLY'S  term  began. 


(117  Va.  «7) 
DUNCAN  et  al.  v.  DUNCAN'S  ADM'X. 
(Supreme  Court  of  Appeals  of  Virginia.     June 
10,  1015.) 

Limitation  or  Actions  ®=»4e— Demand  Pat- 
able  AT  Debtob's  Death— RuNNiNa  or 
Limitations. 

Where  a  demand  is  payable  at  the  death 

of  the  debtor,  limitations  only  begin  to  run  from 

his  death. 
[Ed.  Note.— For  other  cases,  see  Limitation  of 

Actions,  Cent.  Dig.  U  240-2u3 ;    Dec  Dig.  <9=> 

4tt.] 

Appeal  from  Circuit,  (Tulpeper  County. 

Suit  by  R.  R.  Duncan's  Administratrix 
against  one  Duncan  and  others.  From  a  de- 
cree for  complainant,  defendants  appeaL  Af- 
firmed. 

Waite,  Perry  A  Jeffries,  of  Culpeper,  and 
Jeffries  &  Jeffries,  of  Norfolk,  for  appel- 
lants. Grlmsley  &  Miller  and  J.  O.  Hiden, 
both  of  Culpei)er,  and  John  S.  Barbour,  of 
Fairfax,  for  appellee. 

KEITH,  P.  So  much  of  the  record  as  it 
is  necessary  to  consider  in  disposing  of  the 
question  before  us  presents  the  following 
case:  R.  R.  Duncan  died  in  September,  1912, 
leaving  a  widow  and  seven  children.  He  left 
a  will,  by  which  he  made  certain  provisions 
for  his  widow,  which  she  refused  to  accept, 
renounced  the  will,  and  qualified  as  admin- 
istratrix with  the  will  annexed.  She  had 
taken  under  her  father's  will  a  tract  of  land 
which  constituted  her  separate  estate  and 
which,  during  her  husband's  lifetime,  was 
sold  and  the  proceeds  were  lent  to  her  hus- 
band. The  administratrix  proceeded  to  dis- 
pose of  the  personal  property  and  pay  the 
debts  of  her  decedent,  but  felt  it  proper,  with 
respect  to  the  debt  which  she  claimed  was 
due  to  herself,  to  file  a  bill  in  equity  and 
ask  for  the  instruction  of  the  court  upon  it, 
some  question  having  been  raised  as  to 
whether  or  not  it  was  barred  by  the  statute 
of  limitations.  She  filed  her  bill  in  which 
she  states  her  claim  against  her  husband's 
estate  as  follows: 

"About  15  years  ago  your  oratrix  sold  a  tract 
of  land,  which  was  her  separate  estate;  the 
proceeds  thereof,  which  amounted  to  about  $1,- 
800.00  she  loaned  to  the  said  H.  R.  Duncan, 
with  the  distinct  understanding  that  the  rela- 
tion of  debtor  and  creditor  should  exist  between 
them,  and  that  the  amount  loaned  should  be 
returned  to  her." 

There  was  a  deumrrer  to  the  bill,  and 
those  resisting  her  claim  relied  upon  the 
statute  of  limitations.  Upon  her  motion, 
which  was  resisted  by  the  defendants,  she 
was  allowed  to  amend  her  bill  by  inserting  at 
the  close  of  the  quotation  we  have  Just  made. 
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the  words  "at  bis  death,"  and  thereupon, 
the  case  coming  on  to  be  beard  upon  the  bill 
and  exhibits  and  the  demurrer  thereto,  the 
answers  of  the  parties  defendant  and  the 
depositions  of  witnesses,  the  circuit  court  de- 
creed that  the  administratrix  recover  from 
the  estate  of  her  decedent  the  sum  of  $1,- 
732.50,  with  Interest  from  the  date  the  same 
was  received  by  E.  R,  Duncan  and  converted 
to  his  own  nse,  and  referred  the  cause  to  a 
commissioner  of  the  court  to  ascertain  and 
report  from  what  date  or  dates  the  said 
amount  bears  interest ;  and  from  that  decree 
an  appeal  was  allowed. 

We  are  of  opinion  that  the  evidence  clear- 
ly proves  the  debt.  There  is.  Indeed,  no  con- 
flict upon  the  subject;  the  defendants  hav- 
ing introduced  no  witnesses. 

Upon  the  authorities,  we  think  it  well  set- 
tled that  upon  a  demand  payable  by  the 
debtor  at  his  death,  the  statute  of  limita- 
tions only  begins  to  run  from  the  happening 
of  that  event  See  Banks  v.  Howard,  117 
Oa.  M,  43  S.  E.  438;  Gullet  v.  Gullet,  28 
Ind.  App.  670,  63  K  B.  782 ;  Green  v.  Orgaln 
(Tenn.  C!h.  App.)  46  8.  W.  477;  Cann  v. 
Cann's  Heirs,  45  W.  Va.  663,  81  S.  B.  923; 
Stone  v.  Todd,  49  N.  3.  Law,  274,  8  Atl.  300 ; 
and  Morrlssey  Vt  Morrlssey,  180  Masa  480, 
ea  N.  E.  972. 

In  the  latter  case  it  was  held  that  where 
the  plaintiff  had  advanced  certain  sums  of 
money  to  the  defendant's  Intestate  in  con- 
sideration of  the  Intestate's  oral  agreement 
to  convey  or  devise  her  house  to  him,  and 
the  intestate  died  without  doing  so,  the 
plaintifTs  right  of  action  to  recover  the  mon- 
ey paid  by  him  accrued  only  upon  the  death 
of  the  Intestate,  and  that  the  statute  of  lim- 
itations ran  from  that  time. 

Upon  the  whole  case,  we  are  of  opinion 
that  there  was  no  error  in  the  decree  of  the 
circuit  court,  which  is  afDrmed. 

Affirmed. 

(U7  Va.  480) 

CBAFT  V.  MOLONEY  BESLTING  CO.  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    June 
10,  1916.) 

PLKADiNa  #=»8  —  CoNCLusioRs  —  Maocious 
PBosBctmoN  —  Dbclabation  —  Want  of 
Pbobable  Cattsk. 

In  an  action  for  malicious  prosecution,  the 
declaration  showed  that  plaintlfi  was  convicted 
before  the  police  justice,  but  that  on  appeal  to 
the  corporation  court  be  was  acquitted.  To 
avoid  the  force  of  the  disclosure  on  its  face  that 
he  was  found  guilty  by  the  police  justice,  It  al- 
leged that  before  such  police  justice  defend- 
ants, by  means  of  evidence  which  they  knew  to 
be  false,  caused  him  to  be  convicted,  without 
alleging  that  defendants  testified  falsely  or  at 
all,  or  that  tliey  were  even  present  at  the  trial, 
or  that  they  suborned  other  persons  to  testify 
falsely  and  without  showing  what  the  false  tes- 
timony was,  or  that  it  was  material.'  Held,  that 
the  declaration  pleaded  merely  a  conclusion  of 
law,  and  was  insufficient^  as  a  declaration  must 
plead  the  facts  constituting  the  cause  of  action, 
■o  that  they  may  be  understood  by  the  party 


who  ia  to  answer  them,  by  the  Jury,  and  by  the 
court. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  S{  12-28^,  68;  Dec.  Dig.  <e=>8.] 

Error  to  Law  and  Chancery  Court  ot  City 
of  Norfolk. 

Action  by  Luther  Craft  against  the  Molon- 
ey Belting  Company  and  another.  Judgment 
of  dismissal,  and  plalntlft  brings  error.  Af- 
firmed. 

J.  Edward  Cole  and  Fred  O.  Abbott,  both  of 
Norfolk,  for  plaintiff  In  error.  W.  H.  Ten- 
able and  R.  B.  Miller,  both  of  Norfolk,  for 
defendante  in  error. 

CARDWE)L<Lt  J.  The  plaintiff  in  error, 
Luther  Craft,  was  arrested,  tried,  and  found 
guilty  by  the  police  Justice  of  the  dty  of 
Norfolk  of  petit  larceny  upon  a  warrant  is- 
sued by  a  Justice  of  the  peace  of  said  city, 
upon  the  complaint  of  the  defendants  In  er- 
ror, James  Moloney,  trading  as  Moloney  Belt- 
ing Company,  and  Albert  B.  Anderson,  charg- 
ing the  accused  with  grand  larceny  of  certain 
goods  and  chattels  of  the  value  of  $50.  Up- 
on an  appeal  to  the  corporation  court  of  the 
city  of  Norfolk  the  Judgment  of  the  police 
Justice  was  reversed,  and  the  accused  ac- 
quitted ;  and  thereupon  he  Instituted  this  ac- 
tion of  trespass  on  the  case  against  defend- 
ants in  error  for  malicious  prosecution. 

The  declaration  in  the  case  was  twice 
amended,  and  to  the  second  amended  decla- 
ration there  waa  a  demurrer,  which  the  court 
sustained,  and  dismissed  the  case ;  the  plain- 
tiff declining  to  further  amend  his  declara- 
tion. 

The  declaration,  as  amended,  sets  out  the 
Issuance  of  a  warrant,  the  arrest  of  the 
plaintiff,  the  search  of  his  residence,  result- 
ing In  injury  to  his  wife,  makes  claim 
for  her  mental  anguish,  loss  of  her  services 
and  companionship,  ete,  and  then  alleges 
that  the  plaintiff  was  taken  before  the  police 
Justice,  "and  there  the  said  defendants,  by 
means  of  evidence  which  they  knew  to  be 
false,  caused  the  said  plaintiff  to  be  'Convict- 
ed of  petty  larceny."  Then  is  set  out  the  ap- 
peal and  acquittal  of  the  plaintiff. 

Several  grounds  were  relied  on  as  snstalft- 
ing  the  demurrer,  but  we  deem  it  only  neces- 
sary to  consider  three  of  them,  namely:  (1) 
The  declaration  sets  out  a  conclusion  of  law 
and  not  of  factr  (2)  it  does  not  set  oot  the 
false  statements  which  it  is  alleged  that  the 
defendant  knew  to  be  false;  and  (3)  it  dis- 
closes on  its  face  that  the  defendants  bad 
probable  cause. 

In  Saunders  ▼.  Baldwin,  112  Va.  431,  71  S. 
E.  620,  34  Ll  R.  A.  (N.  S.)  958,  Ann.  Cas. 
1913B,  1049,  it  was  held  a  declaration  In  an 
action  for  malicious  prosecution  which  shows 
on  its  face  that  the  plaintiff  was  convicted, 
but  fails  to  allege  that  such  conviction  was 
procured  by  the  defendant  by  fraud  or  tty 
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means  of  erldence  which  he  knew  to  be  false, 
Is  bad  on  demarrer. 

The  declaration  In .  this  case,  In  order  to 
avoid  the  force  and  effect  of  the  dlsdo'sure 
upon  its  face  that  the  plaintiff  was  by  the 
police  Justice  found  guilty  of  the  crime  which 
is  the  basis  of  this  action,  so  amended  his 
declaration  as.  to  make  his  charge  read: 

"And  there  the  said  defendants,  by  means  of 
evidence  which  they  knew  to  be  false,  caused 
the  said  plaintiff  to  be  oonvlcted  of  petty  lar- 
ceny." 

The  sole  qnestton,  therefore,  for  consider- 
ation here  is  whether  that  allegation  is  suf- 
ficient to  meet  the  requirements  of  such  a 
declaration,  as  set  forth  in  the  case  of  Saun- 
ders V.  Baldwin,  supra. 

In  Phillips  V.  Village  of  Kalamazoo,  63 
Mich.  33,  18  N.  W.  647,  the  pleading  showed 
a  conviction,  and  the  court  said: 

"As  a  general  role,  a  conviction  before  a 
magistrate  is  a  bar  to  a  malicious  prosecution, 
and  if  the  party  complaining  relies  on  an  excep- 
tion to  it,  he  must  allege  the  facts  which  create 
the  exception.     Cooley,  Torts,  185.*^    - 

And  in  Blucher  t.  Zonker,  19  Ind.  App.  616, 
49  K  E.  911,  the  complaint  charged  that  the 
conviction  was  obtained  through  fraud,  and, 
in  addition  to  using  the  word  "fraud,"  it  was 
alleged  that  the  plaintiff  had  not  committed 
any  crime,  and  that  the  defendant  knew  this, 
but,  in  order  to  coerce  plaintiff  Into  settling 
a  civil  controversy,  had  instituted  the  prose- 
cution; and  the  court  held  that  "the  facts 
stated  do  not  show  fraud  or  collusion." 

As  it  seems  to  us,  the  charge  tn  the  dec- 
laration here  that  the  defendants,  by  means 
of  evidence  which  they  knew  to  be  falae^ 
caused  the  plaintiff  to  be  convicted,  is  mere- 
ly a  conclusion  of  law  to  be  drawn  from  the 
facts,  namely,  that  the  defendants  themselves 
testified,  or  that  they  suborned  other  persons 
to  do  so,  either  or  both,  and  that  the  false 
statements  were  material,  and  not  collateral. 
Bnt  the  declaration  does  not  do  this.  It  does 
not  charge  that  the  defendants  testified  at 
all,  nor  is  it  charged  t"hat  the  defendants  pro- 
cured others  to  testify  falsely;  it  merely 
states  that  false  testimony  was  g^lven  which 
the  defendants  knew  was  false.  When  and 
bow  the  defendants  knew  of  the  falsity  of 
this  testimony  is  not  stated,  nor  is  it  stated 
how,  under  what  circumstances,  and  by  what 
means  the  defendants  procured  the  convic- 
tion of  the  plaintiff  by  false  swearing.  The 
false  statements  may  not  have  been  made  at 
their  request,  and  they  may  not  have  known 
that  they  would  be  made;  so  that,  under 
the  well-established  rule  that  a  pleading  must 
be  construed  most  strongly  against  the  plead- 
er, the  declaration  merely  states  that  at  the 
trial  testimony  known  to  the  defendants  to 
be  false  was  given,  not  that  the  defendants 
gave  or  procured  it  to  be  given,  one  or  the 
other  of  which,  as  it  seems  to  us.  Is  abso- 
Intely  essential  to  the  plaintiff's  right  of 
action.  The  declaration  does  not  even  set 
forth  that  the  defendants  were  present  at 


the  trial  before  the  police  jostice  when  the 
plaintiff  was  convicted. , 

It  has  been  over  and  over  held  that  facts 
in  such  a  declaration  must  be  pleaded,  and 
not  merely  conclusions  of  law.  The  object  of 
a  declaration  is  to  set  forth  the  facts  which 
constitute  the  cause  of  action,  so  that  they 
may  be  understood  by  the  party  who  is  to 
answer  them,  by  the  jury  who  are  to  ascer- 
tain the  truth  of  the  allegations,  and  by  the 
court  who  Is  to  give  Judgment  upon  the  Jury's 
verdict  B.  &  O.  R.  Co,  t.  Whlttington's 
Adm'r,  80  Grat  (71  Va.)  806 ;  Hortensteln  ▼. 
Virginia-Carolina  Ry.  Co.,  102  Va.  914,  47  S. 
E.  996. 

In  Baton  ▼.  Moore,  111  Va.  403,  69  S.  E. 
327,  the  opinion  says: 

"It  is  an  elementary  rule  of  pleading  that  the 
declaration  must  allege  material  facts  sufficient 
to  show  a  complete  right  of  action  in  the  plain- 
tiff. The  facts  must,  moreover,  be  distinctly, 
and  not  inferentially,  alleged,  and  must  be  set 
forth  with  definiteness  and  certainty." 

Had  the  declaration  In  this  case  charged 
that  the  conviction  was  obtained  by  fraud. 
Instead  of  -  merely  by  testimony  which  the 
defendants  knew  to  be  false,  under  the  rule 
laid  down  in  Dickenson  v.  Bankers  Loan  Co., 
93  Va.  408,  25  S.  E.  548,  the  charge  of  fraud 
without  stating  the  facts  which  constituted 
the  fraud  would  have  been  insnfficient.  By 
electing  to  set  up  that  the  conviction  was  ob- 
tained by  testimony  which  the  defendants 
knew  to  be  false,  the  plaintiff  brought  his 
case  within  the  rules  governing  an  action  for 
false  representations,  and  In  that  class  of 
cases  it  is  well  settled  the  false  representa- 
tions must  be  set  out.  20  Cyc.  98 ;  Scott  ▼. 
Boyd,  101  Va.  28,  42  S.  E.  918. 

It  might  well  be  asked  in  this  case,  as 
there  is  nothing  in  the  declaration  to  give 
that  information,  who  gave  the  false  testi- 
mony, the  defendants  or  others?  If  others, 
did  tiie  defendants  suborn  them  to  testify 
falsely?  What  were  the  false  statements? 
All  which  information  the  defendants  were 
entitled  to,  and  those  facts  were  essential, 
not  only  to  the  plaintiff's  right  of  recovery, 
but  to  his  right  to  maintain  his  action. 

In  Crescent  City,  etc.,  Co.  t.  Butchers' 
Union,  etc.,  Ca,  120  U.  S.  141,  7  Sup.  Ct 
472,  30  L.  Ed.  614.  Mr.  Justice  Matthews,  in 
discussing  the  rule  which  declares  that  the 
Judgment  or  decree  of  a  court  having  Juris- 
diction of  the  parties  and  of  the  subject-mat- 
ter. In  favor  of  the  plaintiff.  Is  sufficient  evi- 
dence of  probable  cause  for  its  Institution, 
although  subsequently  reversed  by  an  appel- 
late tribunal,  says: 

That  the  rule  "waa  not  established  out  of  any 
special  regard  to  the  person  of  the  party,"  and 
that  "it  will  avail  him  as  a  complete  defense 
in  an  action  for  malicious  prosecution,  altboagh 
it  may  appear  that  he  brought  hia  suit  ma- 
liciously for  the  mere  purpose  of  vexing,  har- 
assing, and  injuring  his  adversary.  The  rule 
is  founded  on  deeper  grounds  of  public  poli- 
cy in  vindication  of  the  dignity  and  authority 
of  judicial  tribunals  constituted  for  the  purpose 
of  administering  justice  according  to  law,  and 
in  order  that  their  judgments  and  decrees  may 
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be  invested  with  that  force  and  sanctity  which 
shall  be  a  shield  and  protection  to  all  parties 
and  persons  in  privity  with  them.  The  rule, 
therefore,  has  respect  to  the  court  and  to  its 
judgment,  and  not  to  the  parties,  and  no  mis- 
conduct or  demerit  on  their  part,  except  fraud 
in  procuring  the  judgment  itself,  can  be  per- 
mitted to  detract  from  its  force.  It  is  equally 
true  and  equally  well  settled  in  the  foundations 
of  the  law  that  neither  misconduct  nor  demerit 
can  be  imputed  to  the  court  itself.  It  is  en 
invincible  presumption  of  the  law  that  the  ju- 
dicial tribunal,  acting  within  its  jurisdiction, 
has  acted  impartially  and  honestly.  The  rec- 
ord of  its  proceedings  imports  verity ;  its  judg- 
ments cannot  be  impugned,  except  hf  direct 
process  from  superior  authority.  The  integrity 
and  value  of  the  judicial  system,  as  an  insti- 
tution for  the  administration  of  public  and  pri- 
vate justice,  rests  largely  upon  this  wholesome 
principle." 

In  speaking  of  the  rale  as  not  Justifying  a 
general  and  indefinite  mode  of  declaring,  ad- 
mitting, of  almost  any  proof,  the  opinion  In 
B.  &  O.  R.  Ca  Y.  Wbittington,  supra,  bas 
this  to  aaj'. 

"A  declaration  can,  however,  subserve  no  good 
purpose  unless  it  be  sufficiently  specific  to  in- 
form the  adverse  party  of  the  ground  of  the 
complaint.  If  it  is  deficient  in  that  particular 
it  may  as  well  be  dispensed  with  altogether. 
The  plaintiff  is  presumed  to  have  some  knowl- 
edge of  the  facts  upon  which  his  action  is 
founded.  If  be  is  in  doubt  as  to  the  precise 
nature  of  the  evidence,  he  may  frame  his  decla- 
ration with  different  counts,  varying  his  state- 
ments to  meet  every  possible  phase  of  the  tes- 
timony." 

The  declaration  in  the  case  in  Judgment 
contains  but  one  count,  and,  in  the  light  of 
the  authorities  to  which  we  have  referred,  is 
wholly  insufficient  to  meet  the  requirements 
of  a  declaration  In  such  a  case.  The  Judg- 
ment of  the  court  of  law  and  chancery  of  the 
city  of  Norfolk  sustaining  the  demurrer  there- 
to and  dismissing  the  case  Is  plainly  right, 
and  must  be  affirmed. 

Affirmed. 

(U7  Va.  627) 

SOUTHERN  RY.  CO.  ▼.  SNOW. 

(Supreme  Court  of  Appeals  of  Virginia.     June 
10,  1915.) 

1.  Master  and  Sebvant  <3=3  235, 293— Injury 
TO  Servant  —  Defective  Appliances  —  In- 
structions. 

In  an  action  by  station  agent,  a  man  about 
45  years  of  age  having  an  experience  of  about 
11  years  in  the  work,  for  injuries  from  a  fall 
traceable  to  the  fact  that  the  nut  came  off  of  the 
bolt  which  held  the  tongue  of  a  baggage  truck 
in  place,  an  instruction  that  an  employer  must 
use  ordinary  care  to  provide  reasonably  safe 
appliances  and  to  keep  them  in  a  reasonably 
safe  condition  was  misleading ;  the  truck  be- 
ing a  common  appliance,  the  duty  to  inspect 
which  rested  on  the  employe  rather  than  on  the 
employer. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  710-722, 1148-X166,  1158- 
lieo;  Dec:  Dig.  <S='235,  2^ 

2.  Master  and  Servant  <S=>235— Injdbt  to 
Servant— Defective  Instbumbntalities— 
Notice. 

Where  it  appeared  that  a  baggage  truck 
was  in  a  dilapidated  condition,  such  condition 
<vas  sufficient,  of  itself,  to  put  plaintiff  on  no- 


tice that  he  should  not  use  It  without  first  de- 
termining that  It  could  be  used  with  safety. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  710-722;  Dec.  Dig.  <3=» 
235.] 

3.  Master  and  Servant  €=3103— Defectivb 
Appliances— Duty  to  Inspect— Right  to 
Delegate. 

The  dut};  of  inspecting  a  baggage  truck  con- 
stituting a  simple  instrumentality  and  used  at 
a  railway  station  may  be  delegated  to  the  sta- 
tion agent 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  176 ;    Dec.  Dig.  <S=»103.1 

4.  Trial  <S=>296  — Injury  to  Servant  — De- 
fective Appliances — Instructions — Cube 
OF  Error. 

In  an  employe's  action  for  injuries  from  a 
defect  in  a  simple  instrumentality,  an  instruc- 
tion that  it  was  the  employe's  unassignable  duty 
to  use  all  ordinary  care  to  provide  reasonably 
safe  appliapces,  being  in  irreconcilable  conflict 
with  an  instruction  that  under  the  defendant's 
rules  it  was  plaintiff's  duty  to  make  a  reason- 
able inspection  of  the  instrumentality,  was  not 
cured  thereby. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §{  705-713,  715,  716,  718;  Dec.  Dig.  «=» 
296.] 

Error  to  Circuit  Court,  Cnlpeper  County. 

Action  by  W.  H.  Snow  against  the  South- 
ern Railway  Company.  From  judgment  for 
plaintiff,  defendant  brings  error.     Reversed. 

Moore,  Keith,  MeCandlish  &  Hall  and  John 

5.  Barbour,  all  of  Fairfax,  and  R.  B.  Tun- 
stall,  of  Norfolk,  for  plaintiff  in  error. 
Grimsley  A  Miller,  of  Culpeper,  and  B.  E. 
Garrett,  of  Leesburg,  for  defendant  in  er- 
ror. 

HARRISON,  J.  This  action  was  instituted 
by  W.  H.  Snow  to  recover  of  the  Southern 
Railway  Company  damages  for  injuries  al- 
leged to  have  been  sustained  in  consetiuence 
of  the  defendant's  failure  to  furnish  the  plain- 
tiff reasonably  safe  and  suitable  appliances 
with  which  to  perform  his  duties  as  station 
agent 

There  was  a  verdict  and  Judgment  in  favor 
of  the  plaintiff  which  is  brought  under  re- 
view by  this  writ  of  error. 

The  salient  facts  of  the  case  are:  That 
the  plaintiff  in  August,  1912,  entered  the  serv- 
ice of  the  defendant  in  the  capacity  of  sta- 
tion agent,  express  agent,  and  telegraph  oper- 
ator at  Mitchell's,  Culpeper  count}',  Va., 
having  previously  had  considerable  experi- 
ence in  the  same  capacity  as  an  employe  of 
other  railroads ;  that  bis  employment  as  sta- 
tion agent  involved  tlie  general  superviiiion 
and  direction  of  the  work  done  at  the  station, 
including  the  duty  of  loading  and  unloading 
express,  freight,  and  baggage;  that  at  the 
time  of  the  accident,  which  occurred  a  few 
days  after  the  plaintiff  took  charge  at  Mitch- 
ell's, there  were  three  trucks  at  the  station, 
two  of  them  being  four-wheeled  trucks  pulled 
by  a  tongue,  and  the  tliird  a  two-wheeled 
truck  with  handles.  One  of  the  four-wheeled 
trucks  was  in  a  dilapidated  condition,  badly 
in  need  of  repair,  and  the  defendant  had  been 
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notified  of  tbls  fact,  about  tbree  weeks  before 
the  plaintiff  took  charge,  and  had  promptly 
ordered  it  to  be  sent  to  the  repair  shop  by 
the  first  freight  This  tlie  predecessor  of  the 
plalntift  at  Mitchell's  had  neglected  to  do  be- 
fore turning  the  station  over  to  bis  successor. 
The  tongue  by  which  the  four-wheeled  trucks 
are  propelled  Is  inserted  between  two  Jaws 
projecting  from  the  front  axle,  and  Is  held 
in  place  by  an  iron  bolt  which  is  run  through 
the  jaws  and  the  tongue. 

On  the  morning  of  the  accident,  the  plain- 
tiff, having  occasion  to  use  one  of  those 
trucks  for  the  purpose  of  moving  a  trunk, 
selected,  as  he  says,  "the  one  most  conven- 
ient," which  was  the  one  in  a  dilapidated 
condition.  It  appears  that  the  tap  which  was 
screwed  on  the  bolt  holding  the  tongue  In 
place  was  off,  and  In  consequence  of  this  the 
bolt  worked  loose,  and  while  the  plaintiff, 
with  his  face  to  the  truck,  was  attempting 
to  pull  it,  the  tongue  came  out  and  he  fell 
backward  to  the  ground,  striking  his  back 
on  the  edge  of  a  trunk  or  some  other  object 
thereby  producing  the  injuries  complained  of. 

[1]  Among  numerous  other  instructions 
given  for  the  plaintiff  over  the  objection  of 
the  defendant  was  the  following: 

"The  court  instmcta  the  jury  that  it  is  the 
duty  of  au  employer  to  use  ordinary  care  and 
prudence  to  provide  his  employes  with  reason- 
ably safe  appliances  and  instrumentalities  with 
which  to  work,  and  to  keep  them  in  a  reasona- 
bly safe  condition.  This  duty  rests  apon  the 
employer  and  cannot  be  delegated  to  any  one 
else ;  and  If  he  attempts  to  delegate  them,  and 
the  party  delegated  fails  to  discharge  the  em- 
ployer's duty,  the  same  liability  rests  upon  the 
employer  as  if  he  had  personally  failed  to  dis- 
charge his  duty  to  his  employte." 

However  sound  this  statement  may  have 
been  as  an  abstract  proposition  of  law,  it  had 
no  application  to  the  facts  of  the  present 
case  and  was  very  misleading.  It  is  an  estab- 
lished fact  that  an  ordinary  station  truck, 
such  as  here  employed,  Is  an  exceedingly 
simple  instrumentality,  without  the  slightest 
complication,  and  is  easily  comprehended  by 
tlie  most  ordinary  Intelligence.  Such  an  ap- 
pliance requires  no  expert  knowledge  to  dis- 
cover that  it  is  out  of  order  or  to  determine 
whether  or  not  it  baa  be  safely  used.  The 
evidence  shows  that  the  plaintiff  was  a  man 
about  47  years  of  age,  with  an  experience 
of  about  11  years  as  telegraph  operator  and 
station  agent,  familiar  with  and  experienced 
in  handling  trucks,  and  it  is  not  suggested 
that  the  truck  in  question  was  different  from 
those  he  had  been  handling  throughout  his 
experience. 

The  general  rule  is  that  an  employer  is 
charged  with  the  duty  of  making  such  rea- 
sonable inspection  as  may  be  necessary  to 
discover  defects;  but  it  is  well  settled  that  a 
master  is  under  no  obligation  to  his  servants 
to  inspect  during  their  use  those  common 
tools  and  appliances  with  which  every  one  is 
conversant,  nor  is  it  the  master's  duty  to  re- 
pair defects  arising  in  the  daily  use  of  these 


simple  appliances,  such  as  restoring  to  Its 
place  a  nut  on  the  end  of  a  bolt  which  holds 
the  tongue  of  an  ordinary  station  truck  In 
its  place.  This  is  the  duty  of  the  employ^  In 
charge  of  the  station,  e8i)eclally  when  he  Is 
using  the  truck  himself,  and  the  master  may 
assume  that  the  servant  using  such  an  In- 
strumentality will  discover  any  defect  in  it, 
and  either  apply  the  remedy  or  not  use  it 
26  Cyc.  p.  1138;  Thompson  on  Neg.  H  8801, 
3802;  Koschman  v.  Ash,  08  Minn.  312,  108 
N.  W.  514,  116  Am.  St  Rep.  373;  C.  &  O.  Ry. 
Co.  V.  Sparrow,  98  Va.  630,  87  S.  E.  302; 
Newport  News  Pub.  Ca  v.  Beanmelster,  104 
Va.  744,  52  S.  E.  627;  Stewart  v.  Savannah 
Electric  Co.,  138  Oa.  10,  65  S.  B.  110, 17  Ann. 
Cas.  1087,  and  note. 

[2]  While  the  absence  of  the  nut  from  the 
bolt  may  not  have  been .  observable  at  a 
glance,  the  dilapidated  condition  of  the  truck 
which  had  been  reported  to  the  defendant 
was  open  and  obvious  to  any  one  who  came 
near  it  This  condition  was  alone  snflSdent 
to  put  the  plaintiff  on  notice  that  he  should 
not  use  the  truck,  or  that  he  should,  at  least, 
before  using  It,  satisfy  himself  that  it  could 
be  employed  with  safety. 

[3]  The  qualification  added  to  the  Instruc- 
tion under  consideration,  that  the  duty  of  in- 
spection could  not  be  delegated  to  any  one 
else,  was  wholly  inapplicable  to  the  present 
case.  It  was  competent  for  the  company  to 
delegate  this  duty  of  inspection  to  the  plain- 
tiff himself  in  the  use  of  each  an  instrument 
as  that  here  In  question.  The  latest  expres- 
sion of  this  court  on  this  subject  is  found  in 
Pocahontas  Consolidated  CoL  Co.  ▼.  Hair- 
ston,  83  S.  E.  1041,  where  it  is  said: 

"That  a  corporation  owes  to  its  employes  the 
duty  to  examine  and  inspect  the  appliances  used 
by  them  is  true,  and  that  this  duty  is  a  non- 
assignable duty  is  also  true;  but  corporations, 
from  the  necessity  of  the  case,  can  only  act 
through  their  agents,  and  may  by  general  rules 
impose  the  duty  of  inspection  upon  the  em- 
ployes using  the  machine  or  other  appliance  to 
the  extent  that  be  is  competent  to  make  the  in- 
spection, and  the  circumstances  allow  him  an 
opportunity  of  doing  so." 

The  general  rules  of  the  company  Imposed 
upon  the  station  agent  the  duty  of  making 
the  Inspection  here  Involved.  That  the  plain- 
tiff was  competent  to  Inspect  this  simple  in- 
strumentality, which  was  obviously  out  of 
condition,  and  that  he  had  the  opportunity 
of  doing  80,  cannot  be  questioned. 

[4]  Plaintiff's  instruction  No.  9  tells  the 
Jury  that  it  is  the  positive  unassignable  duty 
of  an  employer  to  use  all  ordinary  care  and 
caution  to  furnish  and  provide  his  employes 
with  reasonably  safe  and  suitable  appliances 
and  instrumentalities,  etc.  The  defendant's 
Instruction  No.  8,  as  amended,  told  the  Jury 
that  under  the  rules  of  the  Southern  Rail- 
way Company  it  was  the  duty  of  the  plaintiff 
as  agent  in  charge  at  Mitchell's  to  make  a 
reasonable  and  proper  Inspection  of  the  truck 
furnished  fQr  use  at  the  point,  etc.,  and  that 
it  was  bis  duty  to  take  sufficient  time  to 
make  such  Inspection  effective. 
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Instmctlon  No.  0  for  the  plaintiff  la  errone- 
ous tor  the  reasons  stated  In  connection  with 
the  instruction  already  considered;  and,  In 
addition,  it  Is  clearly  In  conflict  with  No.  8 
for  the  defendant.  C<mtradlcting  each  other 
as  they  do.  It  is  impossible  to  say  by  which 
instruction  the  Jury  was  controlled  In  reach- 
ing the  verdict  which  was  rendered.  The 
situation  here  presented  was  involved  In  the 
case  of  Pocahontas  Con.  Col.  Co.  v.  Hairston, 
supra,  where  It  was  held  to  constitute  such 
an  Irrecondlable  conflict  as  to  make  it  neces- 
sary to  reverse  on  account  of  the  manifest  In- 
consistency between  the  instructions  there 
considered.  The  reasoning  of  the  court  and 
the  authorities  dted  In  that  case  are  equally 
applicable  to  the  present  consideration  and 
need  not  be  repeated  here. 

As  the  Judgment  must  be  reversed  for  the 
errors  already  pointed  out,  it  is  unnecessary 
to  comment  upon  the  numerous  other  In- 
structions given  and  refused,  except  to  say 
that  in  point  of  number  they  are  out  of  all 
proportion  to  the  necessities  of  the  case,  and 
are  therefore,  as  a  whole,  confusing  and  mis- 
leading. The  controlling  facts  and  circum- 
stances of  the  case  are  few,  and  three  or  four 
instructions  limited  and  directed  to  the  ma- 
terial questions  would  have  been  ample  to 
properly  submit  the  case  to  the  jury.  This 
court  has  frequently  called  attention  to  the 
fact  that  numerous  Irrelevant  and  unneces- 
sary instructions  should  be  carefully  avoided 
for  the  reason  that  they  are  well  calculated 
to  mislead  and  confuse  the  Jury  and  to  hin- 
der rather  than  aid  the  administration  of 
Justice.  Richmond,  etc.,  Co.  v.  Allen,  101  Va. 
200,  43  S.  E.  356;  Newport  News,  etc.,  Co.  v. 
Beaumelster,  supra. 

The  judgment  complained  of  must  be  re- 
versed, the  verdict  of  the  jury  set  aside,  and 
the  case  remanded  for  a  new  trial  not  In  con- 
flict with  the  views  herein  expressed. 

Reversed. 


(U7  Va.  M5) 

ADKINS  et  al.  v.  ADKINS  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    June 

10,  1915.) 

1.  TKhanct  in  Common  «=>28  —  Exclusivb 
Occupancy  bt  Tenant  in  Common  —  Ao- 

OOUWTABILITY  TO    COTKNANTS. 

A  tenant  in  common  occupying  the  premis- 
es to  the  exclusion  of  cotenants,  acquiescing  in 
the  possession  on  the  idea  that  the  premises 
could  safely  be  trusted  to  the  management  of 
the  tenant  in  common,  is  accountable  for  re- 
ceiving more  than  his  just  share. 

[Ed.  Note.— For  other  cases,  see  Tenancy,  in 
Common,  Cent  Dig.  {i  76-88;  Dec.  Dig.  <g=9 
28.] 

2.  Tenancy  in  Common  i8=»28  —  Exclosivk 
Occupancy  by  Tenant  in  Common  — Ao- 
00T;NTABii.rrr  to  Cotenants. 

^  A  tenaut  in  common  occupying  the  premis- 
es to  the  exclusion  of  cotenants  is  chargeable, 
on  settlement  with  the  cotenants,  with  reason- 
able rent  for  his  use  and  occupancy  in  the  con- 
dition in  which  the  premises  were  at  the  time 
he  went  into  possession,  and  each  year's  rent 
bears  interest  from  maturity;   but  he  is  not  ac- 


countable for  any  of  the  profits,  nor  can  be  le- 
cover  for  any  losses  by  reason  of  being  a  bad 
husbandman. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  H  7&-88:  Dec.  Dig.  ^s 
28.] 

3.  PASTmoH  4=>8S— Ibsuxs— Statutoby  Fbo- 

VISIONS. 

Code  1904,  {  2662,  authorising  the  court  in 

fiartition  to  take  cognizance  of  all  questions  of 
aw  affecting  the  legal  title,  limits  the  jarisdic- 
tion  to  settlement  of  questions  affecting  the  legal 
title  to  the  premises  sought  to  be  partitioned, 
and  controversies  arising  between  the  tenants 
growing  out  of  their  general  Indebtedness  to 
each  other  and  having  no  relation  to  the  titie 
cannot  be  settled. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  H  228,  229;    Dec.  Dig.  <S=»83.] 

4.  Pabtition    d=s>81  —  AccoDNTABUjcTY    or 
Tknant  in  Common  k>b  Wastk. 

Where,  In  partition,  it  appeared  that  t 
tenant  in  common  had  occupied  the  premise! 
to  the  exclusion  of  cotenants,  but  there  was 
no  evidence  that  he  had  cut  or  sold  any  timber 
from  the  premises,  but  that  a  third  person  who 
had  occupied  the  premises  for  a  year  had  cat 
and  sold  some  timber,  but  it  did  not  app«ar 
that  the  tenant  in  common  was  responsible 
therefor,  or  that  he  received  any  proceeds  from 
any  sale,  he  was  not  chargeable  with  any  tim- 
ber cut 

[Ed.  Note. — ^For  other  cases,  see  Partitioii, 
Cent  Dig.  {  226;   Dec.  Dig.  €=»81.] 

B.  Pabtition  «=»  101  —  Sales  —  Rxsebyatiok 

OF  Uianrs. 

Where  an  undivided  interest  in  coal  and 
mineral  rights  in  land  sought  to  t)e  partitioned 
was  reserved,  the  court  ordering  a  sale  for  par- 
tition properly  reserved  the  mineral  rights  ovn- 
ed  by  persons  not  parties. 

[Ed.  Note. — ii'or  other  cases,  see  Partition, 
Dec.  Dig.  «=9l01.] 

Appeal  from  Circuit  Court,  Goochland 
County. 

Suit  for  partition  by  Thomas  Adklos 
iigalust  W.  P.  Adklns  and  others,  in  wlilcb 
Mary  G.  Adklns,  on  the  death  of  defendant 
W.  P.  Adklns  pending  suit,  filed  answer  and 
cross-bill.  From  a  decree  directing  sale  for 
partition  and  distribution  of  proceeds,  de- 
fendants appeal.     Reversed   and   remanded. 

0.  B.  Sands,  Cabell,  Oamett  &  Cabell,  and 
TiesUe  C.  Garnett,  all  of  Richmond,  for  ap- 
pellants. S.  S.  .Patteso&i  of  Blctunond,  for 
appellees. 

HARRISON,  3.  This  biU  was  filed  by 
Thomas  Adklns  for  the  partition  of  a  farm 
In  Goochland  county,  containing  430.87  acres, 
between  himself,  one  brother,  and  two  sis- 
ters, who  derived  the  same  Jointly  from  their 
father.  The  bill  alleges  the  farm  to  be  in  a 
neglected  condition.  Incapable  of  division  Ui 
kind,  and  that  the  interest  of  the  partieii 
concerned  would  tie  promoted  by  a  sale  of 
tbie  place  as  a  whole  and  a  division  of  the 
proceeds.  Answers  were  filed  by  the  tvu 
Bisters,  the  brother  W.  P.  Adklns  appearing 
by  counsel,  and  thereupon,  by  consent  of  par- 
ties, the  cause  was  referred  to  a  commis- 
sioner to  ascertain  and  report  the  land  io- 
volved,  what  liens,  if  any,  'rested  thereon, 
and  the  order  of  their  priority,  and  whether 
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tbe  land  oonld  be  conveniently  divided  In 
kind. 

Before  the  taking  of  tbe  depositions  in 
the  cause  was  completed,  W.  F.  Adklns,  tlie 
brother,  died,  and  his  widow,  Mary  G.  Ad- 
kins,  to  whom  be  left  his  interest  in  bis  fa- 
ther's estate,  filed  her  answer  to  tbe  bill, 
asking  that  tbe  same  be  treated  as  a  cross- 
bill, cliarging  among  other  things  that  the 
complainant,  Thomas  Adklns,  had  since  the 
deatii  of  bis  mother  the  exclusive  control  of 
the  farm,  had  used  and  occupied  tbe  same 
to  tbe  exclusion  of  hla  cotenants,  that  be 
had  permitted  waste  to  be  committed  upon 
tbe  land  by  allowing  large  quantities  of 
timber  to  be  cut  therefrom ;  that  during  all 
tbe  time  of  his  control  and  use  of  tbe  farm 
be  bad  made  no  settlement  with  his  coten- 
ants, to  whom  he  was  responsible;  that  he 
should  be  required  to  account  to  them  for  a 
fair  rent  for  the  property,  and  for  the  tim- 
ber taken  therefrom. 

Exceptions  were  taken  to  the  report  of 
the  commissioner  which  was  filed  in  response 
to  tbe  reference  mentioned.  These  excep- 
tions and  the  action  of  the  circuit  court  in 
overruling  them,  together  with  one  other  ob- 
jection, raise  tbe  questions  to  be  considered 
and  disposed  of  on  this  appeal.  The  objec- 
tions to  tbe  report  will  be  considered  in  the 
following  order: 

First,  that  the  commissioner  failed  to  re- 
port that  tbe  complainant,  Thomas  Adklns, 
had  enjoyed  the  exclusive  use,  occupancy, 
and  control  of  tbe  farm  for  years,  and  to 
bold  bim  responsible  for  a  fair  rental  of  the 
property  during  each  year;  second,  tlmt  the 
commissioner  Improperly  charged  the  inter- 
est of  W.  P.  Adklns  with  two  notes  claimed 
to  be  due  from  bim  to  the  complainant ;  and, 
third,  that  the  commissioner  did  not  diarge 
the  complainant  with  the  value  of  tbe  tim- 
ber cut  from  the  farm  during  his  control  of 
the  same. 

[1]  As  to  the  exduslve  control  of  Thomas 
AdUns  and  his  liability  for  a  fair  rental 
during  the  period  of  his  use  and  control  of 
tbe  property,  the  evidence  shows  that,  about 
the  year  1886,  be  took  possession  of  the  farm 
and  continued  to  control  and  use  it  until  tbe 
institution  of  this  suit,  with  the  exception 
of  one  year,  when  it  appears  to  have  been 
occupied  by  his  brother-in-law,  W.  T.  Moul- 
ton.  During  this  time  he  occupied  the  place 
for  a  considerable  period  as  bis  home,  keep- 
ing thereon  a  large  amount  of  live  stock, 
raising  crops,  eta,  and  throughout  tbe  re- 
mainder of  bis  control  had  tbe  property  in 
the  hands  of  tenants,  either  for  a  share  of 
the  crops  or  for  a  money  rent,  and  at  no 
time  during  all  the  years  of  bis  use  and  con- 
trol of  tbe  property  did  his  cotenants  ever 
share  with  him  in  the  crops  or  other  pro- 
ceeds of  the  farm.  While  there  was  no  for- 
mal contract  of  renting,  the  use  and  control 
of  tbe  place  by  Thomas  Adklns  seems  to 
have  been  acquiesced  la  by  bis  brother  and  I 
sisters  upon  the  idea  that  the  place  bad  to  | 


be  managed  and  that  th^  could  safely  trust 
its  management  to  him.  While  there  never 
was  any  ouster  of  his  cotenants,  the  use  and 
enjoyment  by  tbe  complainant  was  exclusive 
in  the  sense  that  It  was  never  interfered 
with  by  his  brother  or  sisters  during  tbe  pe- 
riod of  his  controL  The  facts  and  circum- 
stances of  tbe  case  present  a  situation  where 
the  tenant  in  common  occupying  the  premises 
to  the  exclusion  of  his  cotenants  is  account- 
able for  receiving  more  than  his  just  share 
or  proportion.  Barly  v.  Friend,  16  Grat  (57 
Va.)  21,  78  Am.  Dea  649 ;  Newman  v.  New- 
man, 27  Grat.  (68  Va.)  722;  Scbroeder  v. 
Woodward,  etc.,  116  Va.  506,  82  S.  E.  192. 
In  the  last-named  case  it  is  said: 

"Wliere  a  tenant  in  common  nses  the  prop- 
erty to  tbe  total  or  partial  exclusion  of  his  co- 
tenant,  an  accounting  to  such  cotenant  may  be 
had,  under  tbe  statute,  for  so  much  of  the  rents 
and  profits  as  the  tenant  in  the  possession  and 
use  may  have  received,  or  should  be  charged 
with  if  such  possession  and  use  had  been  ex- 
clnsire,  and  the  best  measure  of  his  accounta- 
bility is  a  fair  rent  of  the  property  so  occupied 
and  used  by  him." 

[2]  The  evidence  shows  that  the  complain* 
ant  kept  a  detailed  account  of  Items  of  charge 
against  tbe  estate,  but  kept  no  account  of 
items  with  which  the  estate  should  have  been 
credited,  contenting  himself,  when  questioned 
on  tbe  latter  subject,  with  remembering  little 
or  nothing  and  saying  that  he  lost  money 
every  year.  Tbe  commissioner  charged  the 
complainant  with  such  items  of  rent,  alone, 
as  he  could  remember  to  have  actually  re- 
ceived, settling  the  account  between  the  com- 
plainant and  bis  cotenants  on  that  basis, 
thereby  bringing  the  three  cotenants  in  debt 
to  tbe  complainant  in  the  sum  of  |2,766.72, 
or  $922.24  each.  The  result  produced  is  alone 
sufficient  to  demonstrate  the  injustice  of  the 
method  of  settlement  adopted  by  tbe  com- 
missioner and  confirmed  by  tbe  court  The 
law  Is  well  settled  that,  under  the  facts  and 
circumstances  disclosed  by  this  record,  the 
tenant  in  possession  and  use  must  be  charged 
on  settlement  with  bis  cotenants  with  a  rea- 
sonable rent  for  bis  use  and  occupancy  of  the 
property  in  the  condition  in  which  it  was  at 
the  time  It  went  into  his  possession,  and 
must  not  be  held  to  account  for  any  of  tbe 
profits;  nor  can  he  recover  for  any  of  the 
losses  by  reason  of  his  being  a  good  or  bad 
husbandman,  and  each  year's  rent  must  bear 
Interest  from  the  time  it  is  due.  In  addition 
to  the  authorities  cited,  see  Graham  v.  Pelrce, 
19  Grat  (60  Va.)  28,  100  Am.  Dec.  658;  White 
V.  Stuart,  76  Va.  546;  Fry  v.  Payne,  82  Va. 
759,  IS.  E.  197;  and  Minor's  Ileal  Prop, 
vol.  1,  §  922. 

[3]  As  to  the  exception  that  the  commis- 
sioner improperly  charged  tbe  interest  of  W. 
P.  Adklns  with  two  notes  claimed  to  be  due 
from  him  to  the  complainant,  we  are  of  opin- 
ion that  this  objection  to  tbe  report  Is  also 
well  taken  and  should  have  been  sustained. 
It  appears  that  tbe  notes  mentioned  are 
vigorously   contested  by   the  repiesentativa 
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of  tbe  Interest  of  W.  P.  Adklns,  and  tbat  If 
due,  In  whole  or  In  part,  they  have  no  rela- 
tion to,  or  connection  with,  the  estate  sought 
to  be  here  partitioned.  If  due  at  all,  they 
represent  matters  wholly  foreign  to  the  es- 
tate here  Involved. 

Complainant  relies  upon  the  statute,  Code, 
i  2562,  as  authorizing  the  settlement  In  this 
partition  suit  of  the  controversy  mentioned 
between  himself  and  his  cotenant  We  find 
no  warrant  in  the  statute  for  this  contention. 
The  provision  of  the  statute  is  tbat  In  a  par- 
tition suit  a  court  of  equity  "may  take  cog- 
nizance of  all  questions  of  law  affecting  the 
legal  title  that  may  arise."  The  Jurisdiction 
of  the  court  is  limited  to  the  settlement  of 
questions  affecting  the  legal  title  to  the  sub- 
ject of  partition.  The  object  of  the  statute 
was  to  obviate  the  delays  and  difficulties 
'  which  frequently  arose  in  partition  suits 
where  questions  of  title  were  Involved;  but 
there  is  no  provision  for  the  settlement.  In  a 
suit  for  partition,  of  all  controversies  that 
may  arise  between  tenants  in  common,  grow- 
ing out  of  their  general  indebtedness  to  each 
other,  which  has  no  relation  or  bearing  ui>- 
on  the  title  to  the  subject  of  partition.  Pil- 
low V.  Southwestern  Imp.  Co.,  92  Va.  144,  23 
S.  E.  32,  53  Am.  Bt  Rep.  804. 

[4]  We  are  of  opinion  that  the  court  proi>- 
erly  overruled  the  exception  taken  to  the 
commissioner'B  failure  to  charge  the  com- 
plainant with  the  timber  cut  from  the  farm. 
There  is  no  evidence  that  the  complainant 
cut  or  sold  any  timber  from  the  farm  during 
the  period  of  his  use  and  control.  It  appears 
that  about  15  years  before  the  institution  of 
this  suit  W.  T.  Monlton,  a  brother-in-law  of 
the  complainant,  occupied  the  premises  in 
question  for  one  year,  and  that  be  cut  and 
sold  some  timber  from  the  place.  He  claims 
that  this  was  done  with  the  consent  of  all  the 
parties  interested.  What  timber  was  sold 
by  Moulton,  or  how  much  was  received  by 
him  on  that  account,  does  not  satisfactorily 
appear.  However,  that  may  be,  it  does  not 
appear  that  the  complainant  was  in  any  way 
responsible  for  the  timber  sold  by  Moulton, 
nor  is  it  shown  that  be  ever  received  a  cent 
from  any  such  sales. 

[t]  The  remaining  assignment  of  error  is 
to  the  action  of  the  court  in  ordering  a  Sale 
of  the  tract  of  land  as  a  whole,  without  re- 
stricting the  same  to  such  of  the  mineral 
rights  therein  as  were  owned  by  the  coten- 
ants  in  this  suit 

It  appears  from  the  commissioner's  report 
that  an  undivided  one-sixth  interest  in  the 
coal  and  mineral  rights  in  this  land  was  re- 
served by  one  Joseph  R.  Crouch,  a  former 
owner,  and  was  recently,  by  deed  of  record, 
transferred  by  his  heirs  to  Alfred  and  Vir- 
ginia Crump.  The  evidence  Indicates  that 
this  outstanding  mineral  right  is  a  very  shad- 
owy and  unsubstantial  interest;  but,  such 
as  it  is,  the  owners  are  entitled  to  have  it 


recognized  and  respected.  The  Crumps  are 
not  parties  to  Qila  proceeding,  and  the  com- 
plainant disclaims  any  purpose  to  sell  fheii 
mineral  rights.  UndeT  the  drcnmstances, 
the  interests  of  all  concerned  can,  as  suggest- 
ed, be  fully  protected  by  providing,  in  the 
decree  of  sale  to  be  hereafter  entered,  tbat 
the  land  be  sold  subject  to  the  mineral  rights 
of  Alfred  and  Virginia  Crump  therein. 

It  follows,  from  what  has  been  said,  that 
the  decree  appealed  from  must  be  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings not  in  conflict  with  thljs  opinion. 

Reversed. 

'"'^^'^  on  v«.  «iD 

SHIELD  et  aL  t.  B.  S.  ADKINS  ft  CO.  at  aL 
(Supreme  Court  of  Appeals  of  Virginia.    Joim 
10,  1915.) 

1.  Tbusts  <S=>17,  18— Express  Teusi*— Crea- 
tion. 

An  express  trust  in  real  estate  can  be  cre- 
ated by  parol  agreement,  and,  such  express  dec- 
laration being  enforceable,  the  rule  forbidding 
the  admission  of  parol  evidence  to  contradict 
written  instruments  does  not  apply. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  Si  15-24 ;    Dec.  Dig.  «=>17,  18.] 

2.  Trusts  €=»25  —  Enforcement  —  Definite- 

NESS   or  AOREGMENT. 

A   parol  trust  will  not  be  enforced  by  a 

conrt  of  equity  unless  it  is  clear,  definite,  and 

I  unequivocal  in  its  terms,  and  it  appears  that 

I  the  minds  of  the  parties  have  met;    hence  an 

I  alleged  parol   trust  in  land,  arising   out  of  a 

I  purchase  by  defendants  under  an  agreement  that 

I  plaintiff    should    share,    will    not    be    enforced 

where  the  terms  on  which  plaintiff  should  share 

were  not  agreed  upon. 

1  [Bid.  Note. — For  other  cases,  see  Trusts,  Cent 
I  Dig.  SS  34t-37  ;   Dec.  Dig.  «=>25.] 

3.  Partnership    ®=>22  —  Aqbekxkht  —  Sur- 

I      FICIENCt. 

I         Where  defendants  acquired  land  under  an 
I  agreement  that  they  should  take  the  timber  and 
plaintiffs  the  land,   but  neither  were   to  have 
I  any  joint  interest  in  the  property  or  profits  re- 
ceived by  the  other,  the  agreement  cannot  be 
enforced  as  a  quasi  partnership  contract 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  {{  1,  7,  S;    Dec  Dig.  <&=>22.] 

4.  Frauds,  Statute  of  €=>74  —  Contracts 
WITH  Reoard  to  Land. 

I  Under  Code  1904,  g  2840,  subsec  6,  dedar- 

'  ing  that  no  action  sbt^  be  brought  upon  any 
j  contract  for  the  sale  of  real  estate  unless  it  be 
I  evidenced  by  a  contract  in  writing,  a  parol 
'  agreement,  that  defendant  should  acquire  tim- 
,  ber  land  and  retain  the  timber,  but  convey  the 
I  land,  is  unenforceable. 

j  [EM.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  SS  83,  122-131;  Dec.  Dig. 
-&=>74.1 

I  Appeal  from  Circuit  Court  of  City  of  Wil- 
liamsburg and  County  of  James  City. 

Bill  by  F.  A.  Shield  and  another  against 
E.  S.  Adklns  &  Co.  and  others.  From  a  de- 
cree for  defendants,  complainants  appeal 
Affirmed. 

Henley,  Anderson  &  Hall,  of  Richmond,  and 
Wescott  &  Turlington,  of  Accomack,  for  ap- 
pellants. Bruce  Simmons,  of  Norfolk,  J. 
Brooks  Mapp,  of  Accomack,  and  F.  Leouard 
Walles,  of  Salisbury,  Md.,  for  appellees. 


4=»Far  other  casei  see  same  topic  and  K£  Y-NUMIiBR  in  all  Key-Numbered  Digests  and  Indexes 
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OARDWELL,  3:  The  bill  in  tbls  cause,  as 
amended,  filed  by  F.  A.  Shield  and  W.  L. 
Shield  against  E.  S.  Adkins  &  Co.,  Dale  Ad- 
kins,  and  others,  shows  that  on  or  about  the 
day  of  February,  1913,  the  complain- 
ants agreed  with  the  defendant  Dale  Adkins, 
who  was  acting  for  himself  and  said  E.  S.  Ad- 
kins &  Co.,  to  purchase  for  their  Joint  bene- 
fit and  interest  a  certain  tract  of  land  situat- 
ed near  the  city  of  Williamsburg,  James  City 
county,  Va.,  known  as  "Spmtley,"  held  for 
sale  by  one  Potts,  the  land  to  be  held  and 
owned  by  complainants  and.  the  timber  there- 
on by  the  defendants  Ei.  S.  Adkins  &  Co.,  and 
which  land  and  timber  the  said  Dale  Adkins, 
acting  for  himself  and  said  E.  S.  Adkins  & 
Co.,  did  actually  purchase,  bnt  had  the  same 
conveyed  absolutely  and  entirely  to  said  E.  S. 
Adkins  &  Co.,  who  now  deny  that  the  land 
was  purchased  for  complainants'  benefit,  or 
that  they  have  any  Interest  therein.  The  bill 
further  shows  that  the  purchase  was  made 
after  several  conferences  between  complain- 
ants and  Dale  Adkins,  and,  after  inspection 
of  the  premises  and  examination  of  the  tim- 
ber by  both,  according  to  previous  appoint 
ment,  a  distinct  agreement  was  reached 
whereby  the  said  Dale  Adkins,  acting  for  him- 
self end  E.  S.  Adkins  &  Co.,  would  purchase 
the  said  property  at  the  sum  of  $30,000,  for 
the  Joint  benefit  and  Interest  of  complainants 
and  the  said  company,  the  timber  to  be  own- 
ed and  held  by  said  company  and  the  land  by 
complainants,  they  to  pay  $18,000  of  said 
purchase  money  and  the  said  company  the 
rest  or  residue  thereof,  and  with  the  further 
understanding  that  the  complainants  were  to 
"  be  furnished  with  $2,000  worth  of  manufac- 
tured lumber  for  buildings  to  be  erected  upon 
the  said  property,  for  which  total  sum  of  $20,- 
000  complainants  were  to  give  their  Joint  note 
secured  by  deed  of  trust  on  the  land;  that 
this  agreement  was  then  and  there  reduced 
to  writing  by  said  Dale  Adkins  in  a  memo- 
randum book  retained  by  him,  but  complain- 
ants did  not  know,  and  therefore  could  not  say 
that  the  said  writing  was  signed  by  the  said 
defendants  or  either  of  them;  thnt  complain- 
ants relied  upon  the  said  Dale  Adkins  to  car- 
ry out  the  understanding  and  agreement  to 
purchase  the  said  property,  as  in  the  bill  set 
forth,  and  negotiated  for  a  loan  of  sufficient 
funds  with  which  to  pay  cash  for  their  por- 
tion of  said  property,  to  wit,  the  land  ex- 
clusive of  the  timber  thereon ;  and  that  com- 
plainants' portion  of  said  purchase  price  for 
the  whole  property  was  afterwards  tendered 
to  said  Dale  Adkins,  acting  for  himself  and 
E.  S.  Adkins  &  Co.,  but  was  refused  by  hiiii 
upon  the  sole  ground  that  the  said  property 
was  worth  more  than  he  had  paid  for  same, 
and  then  and  there  informed  the  complain- 
ants that  tlie  proposition  to  sell  them  the  land, 
exclusive  of  the  timber,  at  the  price  and  upon 
the  terms  that  complainants  claimed  that 
they  were  to  obtain  a  conveyance  for  the 
same,  was  withdrawn. 

The  avowed  object  of  the  bill,  as  amended, 


Is  to  enforce  the  alleged  parol  express  trust, 
the  prayer  for  relief  being  that  the  defend- 
ants E  S.  Adkins  &  Co.,  Dale  Adkins,  Bruce 
Simmons,  trustee  in  a  deed  of  trust  upon  said 
property  of  May  12,  1813,  and  Thos.  N.  Potts, 
special  commissioner  and  beneficiary  under 
said  deed  of  trust,  and  each  of  them,  be  com- 
pelled to  perform  and  comply  with  the  con- 
tracts and  agreements  set  forth  In  the  bill, 
and  to  receive  the  sum  of  .$20,000  for  the 
tract  of  land  described  and  known  as  "Sprat- 
ley,"  exclusive  of  the  timber  thereon,  and 
$2,000  worth  of  manufactured  lumber,  free 
from  lien,  etc 

Dale  Adkins  and  EX  S.  Adkins  8c  Co.  appear- 
ed and  filed  their  Joint  demurrer  to  the  orig- 
inal and  amended  bill,  setting  forth  the 
grounds  of  their  demurrer  In  writing,  upon 
which  demurrer  the  complainants  Joined  Is- 
sue :  whereupon  the  court  sustained  the  de- 
murrer and  entered  its  decree  dismissing  the 
bill,  and  from  that  decree  the  complainants 
appeal. 

[1]  The  first  qaestlon  presented,  viz..  Can 
an  express  trust  In  real  estate  be  created  tn 
this  state  by  a  parol  agreement?  has  recently 
been  before  this  court  and  decided  in  the  case 
of  Young  V.  Holland,  84  S.  E.  637,  where,  in 
the  opinion  of  the  court  by  Keith,  P.,  the 
question  is  fully  and  conclusively  discussed, 
dtlng  and  reviewing  all  of  the  authorities 
having  a  material  bearing  thereon,  and  it  is 
held  that  such  a  trust  was  lawful  and  could 
be  enforced  at  common  law,  and,  the  common 
law  In  that  respect  not  having  been  changed 
by  statute  in  tbls  state,  such  an  express  dec- 
laration of  trust  can  still  be  enforced  ;  that, 
an  oral  declaration  of  trust  being  lawful  and 
enforceable  In  this  state,  and  being  In  the  na- 
ture of  things  provable  by  oral  evidence  only, 
the  rule  forbiddlug  the  admission  of  parol 
evidence,  to  vary,  contradict,  add  to,  or  ex- 
plain the  terms  of  a  written  instrument  does 
not  apply. 

[2]  While  therefore  an  express  trust  with 
respect  to  real  estate  or  an  Interest  therein 
may  in  this  state  be  created  by  parol  and  is 
enforceable  in  a  court  of  equity,  the  appli- 
cation to  the  court  for  the  enforcement  of  the 
trust  must  set  forth  -a.  contract  that  Is  clear, 
definite,  and  unequivocal  in  all  It^  terms, 
since  It  is  elementary  that  there  can  be  no 
contract  unless  the  minds  of  the  parties  have 
met  and  mutually  agreed,  and  specific  per- 
formance will  not  be  decreed  where  this  req- 
uisite is  lacking. 

"  'Eqnity  reqtiires  a  clear  mutual  understand- 
ing  and  a  positive  nssent  on  the  part  of  each 
pnrty.  Ad  offer  must  lie  accepted  in  the  terms 
nnd  form  submitted,  or  there  is  no  valid  assent, 
such  as  will  create  a  contract  which  may  be 
specifically  enforced. 

"  "Where  the  court  is  unable  from  all  the  cir- 
cumstance!) of  the  case  to  say  whether  the 
minds  of  the  parties  met  upon  all  the  essential 
particulars,  or,  if  they  did,  then  cannot  say 
exact^  upon  what  substantial  terms  they 
agreed,  or  trace  out  any  practical  line  where 
their  miads  met,  specific  performance  will  be  re- 
fused.' Creecy  v.  Grief,  108  Va.  320,  61  S.  B. 
769,  and  authorities  cited." 
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A  bill  for  the  specific  enforcement  of  a  con- 
tract which  fails  to  set  forth  clearly,  definite- 
ly, and  unequivocally  the  contract,  with  re- 
spect to  which  the  minds  of  the  parties  have 
met  and  mutually  agreed.  Is  bad  on  demur- 
rer, for  the  obvious  reason  that  the  proof 
in  the  case  must  correspond  with  the  allega- 
tions of  the  bill,  and,  if  they  do  not  set  forth 
all  of  the  requisites  of  a  bill  for  specific  per- 
formance, the  complaining  party,  according  to 
tue  established  rule,  will  be  left  to  ^eek  com- 
pensation in  damages  in  a  court  of  law.  Hen- 
ley V.  Ctottrell  R.  B.  Co.,  101  Va.  70,  43  S.  B. 
191. 

In  the  case  cited  and  the  still  later  case  of 
Plunkett  V.  Bryant,  101  Va.  814,  45  S.  B.  742, 
the  well-settled  principles  upon  which  a  court 
of  equity  will  avoid  the  statute  of  frauds  and 
enfQrce  a  parol  agreement  for  the  sale  of 
land  are  stated  to  be: 

"'(1)  The  parol  agreement  relied  on  must  be 
certain  and  definite  in  its  terms.  (2)  The  acts 
proved  in  part  performance  must  refer  to,  result 
from,  or  be  made  in  pursuance  of,  the  agree- 
ment proved.  (3)  The  agreement  must  have 
been  so  far  executed  that  a  refusal  of  full  exe- 
cution would  operate  a  fraud  upon  the  party, 
and  place  him  in  a  situation  which  does  not  lie 
in  compensation.  These  requisites  must  concur 
before  a  court  of  equity  will  decree  specific  exe- 
cution.' *  •  •  Until  acts  are  alleged  which, 
of  themselves,  imply  the  existence  of  such  a 
contract,  parol  evidence  to  show  Its  terms  is  in- 
admissible." 

In  Pierce's  Heirs  v.  Catron's  Heirs,  23  Orat. 
(64  Va.)  593,  the  same  principles  are  recog- 
nized, and  in  referring  thereto  the  opinion  of 
the  conrt  says: 

"The  reason  ia  obvious  enough,  for  a  court  of 
equity  ought  not  to  act  upon  conjectures,  and 
one  of  the  most  important  objects  of  the  stat- 
ute of  frauds  was  to  prevent  the  introduction  of 
loose  and  indeterminate  proofs  of  what  ought  to 
be  established  by  solemn  written  contracts." 

See,  also,  36  Cyc.  543  et  seq.,  where,  at 
page  644,  this  authority  says: 

"Bquity  often  enforces  contracts  in  the  teeth 
of  the  statute  of  frauds,  basing  its  action  in 
such  case  on  the  supposed  equities  growing  out 
of  plaintiif's  change  of  position  in  reliance  on 
the  contract." 

In  the  case  in  Jndgment  the  amended  bill 
does  not  rest  the  right  of  complainants  to  a 
specific  .performance  of  the  contract  alleged 
on  either  the  second  or  third  grounds  set  oat 
above,  but  mainly,  if  not  solely,  upon  the 
ground  set  out  as  follows: 

"Whereupon  your  said  complainant,  W.  L. 
Shield,  went  to  Keller,  Va.,  and  on  said  Tues- 
day night  met  the  said  Dale  Adkins  at  that 
place ;  your  complainant,  W.  L.  Shield,  at  that 
time  not  knowing  the  contents  of  the  letter  dat- 
ed May  14,  1913,  more  '  fully  mentioned  in 
paragraph  '8'  of  this  bill.  At  which  time  and 
place  the  said  Dale  Adkins  told  your  said  com- 
plainant, W.  L.  Shield,  that  at  the  aforesaid 
meeting  in  Norfolk,  Va.,  they  found  great  diiii- 
culty  in  agreeing  as  to  terms  with  the  said 
Potts,  but  that,  after  wrangling  nearly  all  night, 
the  following  terms  were  agreed  upon:  That 
$7,500  should  be  paid  in  cash,  $7,500  before  any 
timber  should  be  cut,  and  the  balance,  to  wit, 
$15,000,  to  be  secured  by  deed  of  trust,  but 
that  the  said  Potts  would  not  release  the  said 
B,   S.   Adkins   &  Co.,   from   responsibility   on 


notes  secured  by  deed  of  trust,  even  tiiongh  yonr 
complainants  should  buy  the  property,  onles 
the  deed  of  trust  could  l>e  reduced  to  $10,000, 
instead  of  $20,000,  as  agreed  upon  between  your 
complainants  and  the  said  defendants,  as  here- 
inbefore set  forth.  Whereupon  your  complain- 
ant, W.  F.  Shield,  acting  for  himself  and  the 
said  F.  A.  Shield,' acquiesced  in  and  consented 
to  the  change  in  the  terms  of  the  agreement 
theretofore  had  and  made  between  the  said  par- 
ties, and  then  and  there  offered  the  said  sum 
of  $20,000  for  the  said  real  estate  and  timber 
as  hereinl>efoTe  set  forth.  Whereupon  the  said 
Dale  Adkins,  acting  for  himself  and  the  said 
B..  S.  Adkins  &  Co.,  agreed  to  accept  the  said 
sum  of  $20,000  in  cash  for  the  said  property, 
or  that  your  complainants  might  reduce  the  lien 
indebtedness  then  on  said  property  $10,000, 
paying  the  remainder  of  the  purchase  price,  to 
.wit,  the  sum  of  $10,000,  in  cash,  in  either  of 
which  events  the  said  defendants  would  ezecnte 
and  deliver  to  your  complainants  a  good  and 
sufficient  deed,  properly  acknowledged  for  rec- 
ordation, conveying  to  them  the  said  property, 
free  from  lien  if  aU  of  said  purchase  money 
were  paid  in  cash,  or  subject  to  a  lien  of  $10,- 
000,  the  payment  of  which  your  complainants 
were  to  assume  if  all  of  the  purchase  money 
were  not  paid  in  cash." 

The  detailed  conversation  and  alleged  un- 
derstanding and  agreement  appearing  in 
that  part  of  the  bill  just  quoted  occurred,  as 
clearly  appears  from  a  reading  of  the  whole 
bill,  after  the  property  in  question  had 
been  bought  and  after  legal  title  thereto  had 
become  vested  In  the  defendants  B.  S.  Ad- 
kins &  Co.  Other  conversations  between 
Dale  Adkins  and  one  of  the  complainants  are 
set  out  in  the  bill,  and  certain  letters  are 
filed  as  exhibits  therewith,  and  others  letters 
written  to  and  by  the  defendants  were  called 
for,  all  of  which  were  produced,  and  upon  a 
reading  of  the  bill  and  exhibits  therewith  it. 
plainly  appears  that  the  complainants  have 
merely  set  out  certain  negotiations  with  Dale 
Adkins,  acting  for  himself  and  B.  S.  Ad- 
kins &  Co.,  for  the  purchase  of  the  real  es- 
tate in  question,  exclusive  of  the  timber 
thereon,  but  which  negotiations  never  reach- 
ed the  point  at  which  the  minds  of  the  par- 
ties met  upon  all  the  essential  particulars 
of  the  proposed  contract,  so  that  the  parol 
agreement  relied  on  has  not  the  essential 
requisites  of  certainty  and  defiuiteness  upon 
which  a  court  of  equity  would  be  warranted 
in  enforcing  It,  regardless  of  the  statute  of 
frauds,  but  Is  a  case  in  which  the  com- 
plainants. If  any  remedy  they  have,  should 
tie  left  to  seek  compensation  in  damages  in 
a  court  of  law. 

"The  first  requisite  of  a  contract,  to  entitle 
one  to  its  specihc  performance  in  equity,  is  cer- 
tainty and  defiuiteness  in  its  terms."  Litterall 
V.  Jackson,  etc.,  80  Va.  604. 

The  contract  sought  to  be  enforced  must 
be  made  to  appear  reasonable,  clear,  and 
definite  both  as  to  terms  and  subject,  and 
mutual  lu  obligation  and  remedy.  Edicbal 
B.  Co.  V.  Columbia  G.  Mining  Co.,  87  Va.  941. 
13  S.  E.  100;  Berry  v.  Wortham,  96  Va.  87, 
30  S.  B.  443. 

In  the  last-named  case,  the  opinion  by 
Harrison,  J.,  says: 

"It  is  an  elementary  doctrine  of  courts  of 
equity  that  they  will  not  specifically  enforce  axgr 
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contract  unless  it  b«  complete  and  certain.  In 
order  that  any  agreement,  whether  covered  by 
the  statute  or  not,  whether  written  or  verbal, 
may  be  specifically  enforced,  it  must  be  com- 
plete in  all  its  parts;  that  is,  all  the  terms 
which  the  parties  ha.ve  adopted,  as  portions  of 
their  contract,  must  be  finally  and  definitely 
settled,  and  none  mnst  be  left  to  bfe  determined 
by  future  negotiations;  and  this  is  true  without 
any  regard  to  the  comparative  importance 
•  *  •  of  these  several  terms.  Pom.  Spec. 
Perf.  of  Con.  f  145;  Darling  v.  Cnnuning,  92 
Va.  621,  23  S.  E.  880." 

[8]  It  Is  urged  upon  us,  however,  by  the 
learned  counsel  for  the  complainants,  that, 
though  their  bill  could  not  be  entertained 
to  enforce  an  express  trust  created  by  parol 
and  regardless  of  the  statute  of  frauds,  its 
allegations  are  sufficient  as  setting  up  a  quasi 
partnership  created  between  complainants 
and  the  defendants,  whereby  a  trust  relation 
existed  between  them  with  respect  to  the 
land  In  question,  provable  by  parol  and  en- 
forceable in  a  court  of  equity,  and  In  support 
of  that  proposition  cite  only  the  case  of 
Miller  V.  Ferguson,  107  Va.  249,  67  S.  E. 
649,  122  Am.  St.  Rep.  840,  13  Ann.  Cas.  138. 

The  facts  In  the  case  cited  were  not  at  all 
similar  to  the  facts  stated  in  the  bill  In  this 
case.  In  the  first  case,  the  complainant  had 
at  the  outset  suggested  the  purchase  of  the 
real  estate  in  question,  had  talked  the  matter 
over  with  the  owner  of  the  land,  and  the 
agreement  between  the  complainant  with  the 
resi)ondents  was  that  the  land  to  be  purchas- 
ed should  be  owned  equally  and  Jointly,  and 
that  the  profits  arising  from  the  purchase 
and  resale  of  the  entire  tract  were  to  be 
shared  equally  between  the  parties  to  the 
agreement.  Upon  a  review  of  the  evidence  In 
that  case,  It  clearly  appeared  that  a  partner- 
ship agreement  had  been  entered  into  be- 
tween the  appellant  and  appellees,  having  in 
view  the  purchase  of  a  designated  piece  of 
real  estate  for  speculation,  and  after  a  recital 
of  the  facts  in  the  opinion  of  the  court  by 
Whittle,  J.,  as  to  the  lack  of  good  faith  and 
fair  dealing  on  the  part  of  the  appellees,  and 
reviewing  the  authorities.  It  was  held  that 
upon  the  plainest  principles  of  equity  and 
fair  dealing  the  appellant  was  entitled  to 
participate  in  the  profits  arising  from  the 
purchase  and  resale  of  the  property. 

In  Bank  v.  Cringan,  91  Va.  347,  21  S.  B. 
820,  it  was  held  that  "an  executory  contract 
or  agreement  •  *  *•  to  form  a  partner- 
ship, to  go  Into  effect"  at  a  future  day,  "does 
not  constitute  a  partnership";  and  in  Sodiker 
V.  Applegate,  24  W.  Va.  411,  49  Am.  Rep. 
252,  the  opinion  of  the  court  says  that  In 
every  partnership  there  Is  a  community  of 
interest,  but  every  community  of  interest 
does  not  create  a  partnership.  There  must 
be  a  Joint  ownership  of  the  partnership 
funds  or  a  right  of  control  over  them,  and 
also  an  agreement  to  share  the  profits  or 
losses  arising  therefrom.    See,  also,  Hender- 


son V.  Henrle,  68  W.  Va.  662,  Tl  S.  E.  172,  34 
U  R.  A.  (N.  S.)  628,  Ann.  Oas.  1912B,  318, 
and  29  A.  &  E.  Enc.  L.  899,  and  authorities 
there  cited. 

[4]  The  bill  here  contains  A  long  recital  of 
Interviews  between  the  appellants,  or  one  of 
them,  and  appellee.  Dale  Adklns,  acting  for 
himself  and  the  other  appellees;  but  it  Is 
nowhere  claimed  that  an  agreement  was  en- 
tered into  having  in  view  the  purchase  of 
the  "Spratley"  land,  to  be  owned  equally  and 
Jointly  by  the  complainants  and  defendants. 
The  allegation  of  the  bill  is  that  complain- 
ants were  to  have  the  land  and  $2,000  worth 
of  manufactured  lumber  upon  certain  agreed 
terms,  but  no  part  of  the  timber  or  land  was 
to  be  owned  Jointly  by  the  parties  to  this  al- 
leged agreement,  nor  were  the  profits  wbldi 
might  be  realized  from  the  land  or  timber  to 
be  shared  in  any  way  between  the  complain- 
ants and  defendants,  but  each  was  to  hare 
a  separate  and  distinct  piece  of  property; 
ttiat  is  to  say,  the  defendants  S.  S.  Adklns  & 
Ck>.  were  to  purchase  and  pay  for  the  entire 
property  and  then  sell  the  land,  exclusive  of 
the  timber,  to  complainants  upon  terms 
which  seem  never  to  have  been  agreed  on, 
and  the  bill  does  not  call  for  an  accounting 
or  settlement  of  partnership  affairs  between 
the  parties  with  respect  to  the  land  in  ques- 
tion, but,  as  above  stated,  the  relief  asked 
Is  that  the  defendants  be  compelled  "to  per- 
form and  comply  with  the  provisions  of  the 
alleged  parol  contract  and  agreement,  and 
to  receive  the  sum  of  $20,000  for  the  tract  of 
land  In  question  known  as  'Spratley'  and  $2,- 
000  worth  of  manufactured  lumber  (to  which 
complainants  made  claim  under  the  contract) 
and  to  execute  and  deliver  a  proper  deed  for 
said  property."  In  no  part  of  the  bill  Is  to 
be  found  an  allegation  that  the  complainants 
and  defendants  have  a  mutual  interest  or 
Joint  partnership  In  this  property,  or  that 
they  were  to  have  such  an  Interest  or  part- 
nership; nor  Is  there  alleged  an,  essential 
element  of  an  Implied  or  resulting  trust  in 
favor  of  complainants.  So  that,  upon  any 
view  that  may  be  taken  of  the  bill,  it  Is 
plainly  demurrable  as  being  within  the  con- 
trol of  the  sixth  clause  of  the  statute  ot 
frauds  (section  2840  of  Code  1904);  the  con- 
tract sought  to  be  specifically  enforced  being 
for  the  sale  of  real  estate,  and  not  an  ex- 
press trust  created  by  parol  affecting  the 
real  estate  in  question. 

Applying  the  foregoing  well-settled  prin- 
ciples to  the  case  before  us,  the  conclusion  is 
necessarily  reached  that  the  decree  appealed 
from,  sustaining  the  demurrer  to  the  amend- 
ed bill  of  the  complainants  and  dismissing 
the  same,  is  right  and  has  to  be  affirmed. 

Affirmed. 

KELLY,  J.,  absent,  the  case  having  been 
argued  before  his  term  began. 
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017  Va.  630 

WASHINGTON  &  O.  D.  BT.  t.  JACKSON'S 
ADM'R. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
10,  1915.) 

1.  WlTNKSSES    €=>402    —    IMPEACHINO     OWN 
.  WrrUMS— CONTBADICTINO    BT    OTHKR    EVI- 
DENCE. 

In  an  action  for  the  death  of  a  person 
stmclc  by  a  car,  the  motorman,  called  by 
plaintiff  as  a  witness,  testified  that  an  object 
which  he  took  to  be  a  bunch  of  rags  or  an 
old  tie,  but  which  proved  to  be  a  person,  was 
lying  at  the  ends  of  the  ties  outside  the  rails. 
The  character  of  the  injuries  sustained  by  de- 
ceased and  the  other  physical  facts  demon- 
stratf-d,  however,  that  he  was  either  lying  on 
one  of  the  rails  or  on  the  track  between  the 
rails.  Held,  that  plaintiff,  by  relying  on  thes; 
physical  facts,  did  not  violate  the  rule  forbid- 
ding a  party  to  impeach  his  own  witness,  under 
Code  l604,  I  3851,  providing  that  a  party  pro- 
ducing a  witness  shall  not  be  allowed  to  im- 
peach his  credit  by  general  evidence  of  bad 
character,  but  that  he  may,  in  case  the  wit- 
ness shall  in  the  opinion  of  the  court  prove 
adverse,  contradict  him  by  other  evidence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1268;    Dec.  Dig.  <8=>402.] 

2.  Trial  ®=3l5G— Demubbbb  to  Bvidbncb— 
Takihq  View  Most  Favorable  to  Plain- 

TIFF. 

Where,  in  an  action  for  the  death  of  a 
person  struck  by  a  car,  the  evidence  would 
have  justified  the  Jury  in  finding  that  deceased 
was  lying  over  on  the  rail,  or  between  the 
rails,  and  not  outside  the  rails,  as  claimed  by 
the  motorman,  the  court,  upon  a  demurrer  to 
the  evidence,  must  find  that  be  was  so  lying. 

[Ed.  Note. — For  other  cases,  see  TriaL  Cent. 
Dig.  H   354-350;    Dec.  Dig.  «=>156.] 

X  Trial  €=s>156— Deuubsbb  to  Evidence— 
Taking  View  Most  Favorable  to  Plain- 
tiff. 

Where  several  inferences  may  be  drawn 
from  the  evidence  differing  in  degrees  of  prob- 
ability, the  court  must,  on  demurrer  to  the  evi- 
dence, adopt  those  most  favorable  to  the  de- 
murree,  unless  they  be  strained,  forced,  or  con- 
trary to  reason. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  354-356;    Dec.  Dig.  «=»156.] 

4.  Street  Rajlboads  €=>114— Actions  fob 
Death  of  Persons  on  Tback— Questions 
FOB  Jury. 

In  an  action  for  the  death  of  a  person 
struck  by  a  car  while  lying,  presumably  asleep, 
on  or  near  the  track,  there  was  evidence  that 
he  was  lying  on  the  rail,  or  between  the  rails, 
and  about  450  feet  away  in  a  space  illumined 
by  a  powerful  electric  headlight  when  first  seen 
by  the  motorman  and  that  the  car  could  have 
been  stopped  in  100  feet.  The  motorman  tes- 
tified that  be  saw  an  object  which  he  took  to 
be  a  bunch  of  rags  or  an  old  tie,  that  he  only 
glanced  at  it  for  half  a  second,  and  then  di- 
rected his  gaze  up  the  track,  without  taking 
any  further  account  of  such  object.  Held,  that 
a  jury  might  well  have  found  that  ordinary 
vigilance  on  his  part  would  have  disclosed  that 
the  object  was  a  human  being  in  ample  time 
to  stop  the  car  and  avoid  the  accident 

[Kd.  Note. — For  other  cases,  see  iStreet  Rail- 
roads, Cent  Dig.  U  230-250;  Dec.  Dig.  «=3 
114.] 

Error  to  Circuit  Court,  Fairfax  County. 
Action  by  Frank  Jackson's  admiuistrator 
agaiiLst  the    Washington   &   Old   Dominion 


Railway.     Judgment  for  plainttft,  and  de- 
fendant brings  error.    Affirmed. 

C.  B.  Nlcol,  of  Alexandria,  and  W.  J.  Lam- 
bert, of  Washington,  D.  C,  for  plaintiff  in 
error.  C.  V.  Ford  and  Wilson  M.  Farr,  both 
of  Fairfax,  for  defendant  in  error. 

WHITTLE,  J.  Upon  a  demurrer  to  the 
evidence  Judgment  was  rendered  for  the  de- 
fendant in  error,  plaintiff  below,  in  an  action 
to  recover  damages  for  the  death  of  his  in- 
testate, Frank  Jackson,  which  was  attributed 
to  the  wrongful  act  of  the  defendant,  the 
Washington  &  Old  Dominion  Railway. 

The  controlling  question  submitted  for  our 
determination  is  the  sufficiency  of  the  evi- 
dence to  support  the  Judgment 

[1]  The  testimony  shows  that  plalntiflTs  in- 
testate was  a  colored  boy  16  years  old,  who, 
at  the  time  be  was  killed,  was  lying,  pre- 
sumably asleep,  on  the  tight-hand  rail  of 
the  defendant's  track  going  west,  or  t>etween 
the  rails,  within  800  feet  of  a  station  called 
"Carvll,"  near  the  point  where  a  much-used 
footpath  over  the  track  turns  off  in  the  di- 
rection of  bis  home.  About  10  o'clock  on  the 
night  of  the  accident,  car  No.  74  was  running 
as  an  extra,  not  on  schedule  time,  and  with- 
out passengers,  being  operated  by  one  John- 
son as  motorman.  The  car  was  well  equipped 
with  approved  modern  automatic  air  brakes 
and  an  electric  headlight  In  good  condition. 
The  motorman's  position  was  in  the  front 
part  of  the  car  directly  over  the  light-Iiand 
rail.  He  was  Introduced  by  the  plaintiff,  and 
testified  that  while  going  up  a  slight  grade, 
approaching  Carvll,  he  discovered  an  object 
(shown  to  have  been  450  feet  in  front  of  the 
car)  lying  along  the  track  at  the  ends  of  the 
ties,  which  he  took  to  be  a  bunch  of  rags  or 
an  old  tie;  that  be  only  glanced  at  the  object 
for  half  a  second,  and  then  directed  his  gaze 
up  the  track,  which  at  that  point  was  straight 
for  a  mile  and  a  half.  The  car  was  drifting, 
with  the  current  off,  at  the  rate  of  20  or  21 
miles  an  hour,  and  could  have  been  stopped 
in  100  feet.  He  did  not  blow  the  whistle  or 
sound  the  gong  when  he  saw  the  object  or 
take  any  further  account  of  it  after  the  pass- 
ing glance,  but  proceeded  on  Ills  way  with- 
out lessening  speed,  and  did  not  know  of  the 
presence  of  the  object  on  the  track  until  he 
felt  the  Jar  of  the  collision,  when  he  backed 
the  car  and  discovered  the  mutilated  remaius 
of  the  boy.  Notwlthstaudlug  the  statement 
of  the  witness  that  tlie  object  (which  proved 
to  be  Frank  Jackson)  was  outside  the  rails, 
the  physical  facts  demonstrated  that  he  was 
either  lying  on  the  right-hand  rail,  or  on  the 
track  between  the  rails.  His  blood  and 
mangled  flesh  were  besmeared  on'  the  front 
of  the  right  side  of  the  cowcatcher,  and  the 
gray  trousers  whirji  he  wore  sliowed  five 
greasy  prints  or  marks  uetween  the  knee  and 
hip  corresponding  with  the  bars  of  the  pilot. 
Moreover,  as  the  result  of  the  impact  his  In- 
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Juries  were  of  a  character  which  rendered  It 
physically  Impossible  for  him  to  have  been 
lying  outside  the  ends  of  the  ties,  where  the 
testimony  of  the  motorman  placed  him. 
Reliance  by  the  plaintiff  on  these  physical 
facts  does  not  transgress  the  general  rule 
which  forbids  a  party  to  Impeach  his  own 
wltnesa  Va.  Code,  g  3351;  Gordon  v.  Funk- 
bouser,  100  Va.  675,  42  S.  E.  677;  Teiguson 
V.  Daughtrey,  94  Va.  308,  26  S.  B.  822;  N.  & 
W.  By.  Co.  V.  Blrchfleld,  105  Va.  800,  54  S. 
E.  879. 

In  3  Jones  on  the  X^aw  of  Evidence,  |  860, 
It  Is  said: 

"The  general  rule  that  one  cannot  Impeach 
his  own  witness  must  not  be  understood  to  im- 
ply that  the  party  is  bound  to  accept  such  tes- 
timony as  correct  On  the  contrary,  it  is  very 
clear  that  one  producing  a  witness  may  prove 
the  truth  of  material  facts  by  any  other  com- 
I>etent  evidence,  even  though  the  effect  of  each 
testimony  is  to  directly  contradict  his  own 
witness.  A  party  is  not  bound  by  all  the  state- 
ments of  a  witness  called  by  him,  if  adverse, 
even  though  no  other  witnesses  are  called  to 
contradict  him;  the  party  may  rely  on  the  part 
ot  each  testimony,  although  in  other  parts  the 
witness  denies  the  facts  sought  to  be  proved. 
It  has  been  well  said  that,  if  the  other  rule 
prevailed,  'every  one  would  he  at  the  mercy  of 
bis  own  witness,  and  if  the  first  witness  sworn 
shoold  swear  against  him^,  he  would  lose  the 
testimony  of  all  the  rest.  This  would  be  a  per- 
version of  justice'  [citing  Snell  v.  Gregory,  37 
Mich.  600].^ 

[2]  It  is  clear  that  upon  the  physical  facts 
adverted  to  a  Jury  might  well '  have  found 
that  at  the  time  of  the  accident  Jackson  was 
lying  either  on  the  rail  or  between  the  rails ; 
and.  If  that  be  true,  then  the  court,  upon  a 
demurrer  to  the  evidence,  must  so  find.  Per- 
kins T.  Southern  Ry.  Oo.,  85  S.  E.  401,  and 
cases  dted. 

[3]  It  Is  likewise  settled  law  that,  where 
"several  inferences  may  be  drawn  from  that 
evidence  differing  In  degrees  of  probability, 
the  court  must  adopt  those  most  favorable 
to  the  demurree,  unless  they  be  strained, 
forced,  or  contrary  to  reason."  Homer  v. 
Speed,  2  Pat  &  H.  616;  Burk's  PI.  &  Pr. 
487  et  seq.,  where  the  subject  Is  discussed 
and  authorities  assembled. 

[4]  Upon  this  principle,  Jackson  must  be 
held  to  have  been  lying  In  front  of  the  car, 
and,  when  first  seen  by  the  motorman,  was 
85  S.E.— 32 


450  feet  away  In  a  space  Illumined  by  a  pow- 
erful electric  headlight  Indeed,  so  bright 
was  that  light  that  a  small  animal  would 
have  been  discernible  at  a  distance  of  1,000 
feet;  and  on  the  occasion  of  the  Inquest, 
held  shortly  after  the  accident,  the  coroner 
at  a  distance  of  30  feet  availed  of  the  light 
to  do  the  necessary  reading  and  writing  and 
examination  of  the  Injuries  to  the  person  of 
the  deceased,  Incident  to  the  investigation. 

While  the  doctrine  Is  well  settled  that  a 
railroad  company  does  not  owe  to  a  tres- 
passer on  its  track  that  "prudent  circumspec- 
tion which  foresees  and  forestalls  danger," 
yet  this  court  in  several  cases  has  quoted 
with  approval  the  following  statement  of  the 
law  from  Shearman  &  Redfield  on  the  Law 
of  Negligence  (4th  EM.)  (  99: 

"The  plaintiff  should  recover,  notwithstand- 
ing bis  own  negligence  exposed  him  to  the  risk 
of  injuryj  if  the  injury  of  which  he  complains 
was  proximately  caused  by  the  omission  of  the 
defendant,  after  having  such  notice  of  the 
plaintiff's  danger  as  would  ^ut  a  prudent  man 
upon  his  guard,  to  use  ordinary  care  for  the 
purpose  of  avoiding  such  injury.  It  is  not 
necessary  that  the  defendant  should  actually 
know  of  the  danger  to  which  plaintiff  is  ex- 
posed. It  is  enough  if  he  lias  sufficient  notice 
or  belief  to  put  a  prudent  man  on  the  alert 
and  he  does  not  take  snch  precautions  as  a  pru- 
dent man  would  take  under  similar  notice  or 
belief."  Seaboard  &  Koanoke  R.  Co.  v.  Joyner's 
Adm'r,  92  Va.  .354,  23  S.  E.  773;  Tucker's 
Adm'r  v.  N.  &  W.  By.  Co.,  92  Va.  549,  24  S. 
E.  220:  N.  &  W.  By.  Co.  v.  Dunna way's 
Adm'r,  93  Va.  29,  24  S.  E.  688. 

In  decisions  of  this  court  where  liability 
was  denied,  it  appeared  that  those  In  charge 
of  the  train,  on  seeing  an  unknown  object  on 
the  track,  invariably  have  kept  their  atten- 
tion fixed  npon  it  until  its  character  was  de- 
termined, and  then,  If  discovered  to  be  a 
human  being,  exercised  ordinary  care  to 
avoid  injury.  In  this  case  the  motorman  con- 
fessedly only  bestowed  upon  the  object  a 
passing  glance.  Under  the  evidence,  a  Jury 
might  well  have  been  warranted  in  finding 
that  ordinary  vigilance  on  his  part  would 
have  disclosed  that  the  object  was  a  human ' 
being  In  ample  time  for  him  to  have  stopped 
the  car  and  avoided  the  accident 

For  these  reasons,  the  Judgment  of  the  cir- 
cuit court  should  be  affirmed. 

Affirmed. 
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(17  Oa.  App.  6S) 

OBNTRAIi  GEOEGIA  TRANSMISSION  CO. 
T.  STOKER.     (No.  6102.) 

(Coart  of  Appeals  of  Georgia.    S«pt  10,  1916.) 

(Syllabut  hv  'Ae  Court.) 

1.  Apfkal  and  Erbob  €=91050  —  WrrNxssEB 
•s>874— iRBEuerAST  Testimony— Examina- 
tion. 

Hie  adminion  of  irrelerant  testimoiiy  la 
•nor,  bat  not  necessarily  harmful  error,  or  In 
other  words,  such  error  as  will  require  the  grant 
of  a  new  trial.  For  instance,  the  opinion  of  a 
witness  as  to  the  probable  state  of  the  weather 
at  Bome  time  in  the  future  might  throw  no 
possible  light  on  any  issue  involved  in  a  case  on 
trial,  and  be  therefore  wholly  irrelevant,  but  the 
admission  of  such  testimony  would  not  necessi- 
tate the  grant  of  a  new  trial.  Generally  the 
connections,  interests,  and  any  other  matters  or 
things  that  may  legitimately  affect  the  credi- 
bility of  a  witness  may  properly  be  shown. 

[Ed.  Note. — EV>r  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $|  1068,  1069,  415»-ilB7, 
4166;  Dec.  Dig.  €=>1050;  Witnesses,  Cent 
Dig.  Sf  1201,  1202 ;   Dec.  Dig.  «=»374.] 

2.  Appeal  and  Ebbob  4=91082  —  Review  — 
HABUI.E8S  Ebbob— Recobd. 

If  the  evidence,  the  admission  of  which  is 
complained  of  in  the  fourth,  fifth,  sixth,  and  sev- 
enth grounds  of  tiie  motion  for  a  new  trial,  was 
not  admissible,  under  die  rule  stated  above,  it 
does  not  appear  from  the  record  that  it  re- 
•nlted  in  any  harm  to  the  defendant,  requiring 
the  grant  of  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4047-4051 ;  Dec.  Dig.  «=» 
1032.] 

8.  Appeal  and  Ebbob  «=9692— Rxoobd— Or- 

FEBS  OF  Proof. 

The  eighth  ground  of  the  motion  for  a  new 
trial  complains  of  the  refusal  to  permit  a  certain 
question  to  be  propounded  to  a  witness ;  but  it 
does  not  appear  what  evidence  the  question 
would  have  elicited,  and  hence  this  exception 
cannot  be  considered.  Besides,  it  does  not  ap- 
pear from  the  record  as  a  whole  that  the  ques- 
tion related  to  or  could  have  affected  the  sole 
issue  before  tiie  jury  for  tb^  consideration. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,   Cent.   Dig.    U   2905-2909;    Dec   Dig. 

«=9^2.1 

4k  Hastbb  and  Sebvant  4=380  —  Conibaot 
OF  Employment— HviDENcaB—ADiassiBiLiTT. 
There  was  no  error  in  admitting  the  evi- 
dence complained  of  in  the  ninth  nonnd  of  the 
motion  for  a  new  trial,  to  the  effect  that  the 
plaintiff  spent  as  mnch  time  in  carrying  on  the 
work  of  the  defendant  as  he  could  spare  from 
other  consulting  engineering  work,  since  the 
original  contract  between  the  parties  expressed 
an  intention  on  the  part  of  the  defendant  that 
the  plaintiff  should  spend  as  much  of  his  time 
in  connection  with  this  work  during  the  early 
months  of  its  pendency  as  he  could  spare  from 
his  other  consulting  engineering  work. 

[Ed.  Note. — For  other 'cases,  see  Master  and 
Servant,  Cent  Dig.  g}  107-127;  Dec.  Dig.  «=» 
80.] 

6.  Mabteb  and  Sebvant  ®=>80— Contbaot  of 
EfMPLOYMENT— Evidence— Admissibility. 
There  is  no  merit  in  the  tenth  ground  of 
the  motion  for  a  new  trial,  which  complains  that 
the  court  excluded  the  testimony  of  a  witness 
who  succeeded  the  plaintiff  in  the  work  the  lat- 
ter contracted  to  do,  which  tended  only  to  indiv 
cate  how  and  in  what  manner  this  witness  made 
reports,  etc.,  to  the  defendant  company  as  to 


the  progress  of  his  work.    The  evidence  was  ob- 
viously irrelevant. 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  (S  107-127;  Dee.  Dig.  «» 
80.] 

6.  EVIDENOB  «S3471  —  OONOLUSIORS  OT  WIT- 
NESS. 

There  is  no  merit  in  the  eleventh  gronnd 
of  the  motion  for  a  new  trial,  which  complains 
of  the  rejection  of  certain  evidence,  which  oonU 
only  have  amounted  to  a  oonelasion  on  the  part 
of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §$  2149-2185;  Dec.  Dig.  «=>471.] 

7.  Masteb  and  Skrvant  4=>68— Emfloymeny 
—Contracts— Pebfobmance. 

Under  his  contract  the  plaintiff  waa  to  re- 
ceive a  certain  amount  for  his  services  "while 
engaged  in  connection  witii  securing  power  con- 
tracts" for  the  defendant  company.  Whether  he 
was  or  was  not  competent  as  a  solicitor  or  suc- 
cessful in  his  efforts  could  not  affect  Us  right  to 
recover  the  agreed  amount  of  compensation,  if  in 
fact  he  made  all  proper  efforts,  as  contemplated 
by  the  contract,  to  carry  out  and  perform  hia 
cross-obligations  thereunder.  The  court  proper- 
ly instructed  the  jury  on  this  question,  and  the 
finding  of  the  jury  is  conclusive  on  the  point 
that  the  plaintiff  was  faithful  in  the  perform- 
ance of  his  contractual  duties,  and  that  then 
was  no  failure  on  his  part  which  would  cause  a 
forfeiture  of  his  right  to  recover  under  the  terms 
of  his  contract 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  77;  Dec  Dig.  <S=ae8.] 

S.  Issues— Submission. 

The  failure  of  the  trial  judge  to  submit  to 
the  ^'ury  the  issue  raised  by  the  pleadings  as  to  a 
rescission  of  the  contract  was  not  error,  nnder 
the  record  in  the  present  caae. 
9.  Rbvebsible  Ebbob. 

Taking  the  charge  as  a  whole,  in  the  light  of 
the  entire  evidence,  there  was  no  reversible  er- 
ror in  any  of  the  rulings  complained  of,  and  no 
substantial  merit  in  any  of  the  exceptions  not 
explicitly  ruled  on  here;  there  was  testimony 
to  support  the  finding  of  the  jury,  and  the  trial 
judge  did  not  err  in  overruling  the  motion  for 
a  new  triaL 

Error  from  City  Court  of  Macon;  Bobt 
Hodges,  Judge. 

Action  by  S.  B.  Storer  against  the  Cential 
Georgia  Transmission  Company.  There  was 
a  Judgment  for  plaintiff,  and  defendant 
brings  error.    AfOrmed. 

Hatcher  &  Smith,  of  Maoon,  for  plaintift 
in  error.  T.  R.  Gress,  J.  E.  Hall,  and  CStaa. 
J.  Bloch,  all  of  MacoL,  ior  defendant  in 
erroz. 

WADE,  J.    Judgment  affirmed. 


aT  Cta.  App.  M 
NOWELL  y.  BRITISH-AMERICAN  ASSUB. 

GO.     (No.  5954.) 
(Court  of  Appeals  of  Georgia.    Sept  10,  1816.) 

(BvOahu*  ly  the  Court.) 
iNSDBANcx  ^s>383— FiBK  Policies— Waives 
OF  Conditions. 

The  action  was  based  upon  a  fire  insurtnce 
containing  the  following  provisions:  "This  en- 
tire policy,  unless  otherwise  provided  by  ajtrec- 
ment  indorsed  hereon  or  added  hereto,  shall  be 
void  if  the  insured  now  has  or  shall  hereafter 
make  or  procure  any  other  contract  of  insurance, 
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whether  valid  or  not,  on  property  covered  In 
-whole  or  In  part  by  this  policy."  "This  policy 
Is  made  and  accepted  suoject  to  the  foregoing 
stipiilationa  and  conditions  printed  on  back  here- 
of, which  are  hereby  specially  referred  to  and 
made  a  part  of  this  policy,  together  with  other 
provisions,  agreement,  or  conditions  as  may  be 
indorsed  hereon  or  added  hereto;  and  no  other 
officer,  agent,  or  other  representative  of  this 
company  shall  liave  power  to  waive  any  provi- 
sion or  conditions  of  this  policy  except  such  as 
by  the  terms  of  this  policy  may  be  the  subject 
oi  agreement  indorsed  hereon  or  added  hereto, 
and  as  to  such  provisions  and  conditions  no  offi- 
cer, agent,  or  representative  shall  have  such 
power  or  be  deemed  or  held  to  have  waived  such 
provisions  or  conditions,  unless  such  waiver,  if 
any,  shall  be  written  upon  or  attached  hereto, 
nor  shall  any  privilege  or  permission  affecting 
the  insurance  under  this  policy  exist  or  be  claim- 
ed by  the  insured,  unless  so  written  or  attached." 
It  affirmatively  appears  from  the  plaintiff's  peti- 
tion that  the  Insured  had,  while  the  policy  was 
In  force,  procured  additional  insurance  from  an- 
other company  on  the  same  property,  and  with- 
out the  written  consent  of  the  insurer,  or  of 
any  agent,  officer,  or  other  representative  there- 
of. Held:  The  petition  was  properly  dismissed 
on  general  demurrer.  The  fact  that  it  is  alleged 
that  such  additional  insurance  was  requested  of 
the  agents  of  the  defendant  who  had  issued  the 
policy  sued  on,  and  that  they  stated  to  the 
plaintiff  that  they  were  unable  to  write  further 
uumrance  for  him,  but  that  he  could  procure  ad- 
ditional insurance  throu^  certain  other  agents 
doin^  business  in  the  same  town,  and  that  at  the 
solicitation  and  instance  of  the  defendant's  agents 
the  plaintiff  did  call  upon  the  agents  to  whom  he 
was  referred,  and  did  procure  additional  insur- 
ance in  another  company,  does  not  alter  the  situ- 
ation. The  mere  oral  permission  to  procure  fur- 
ther insurance  was  not  binding  on  the  insurer. 
Morris  v.  Orient  Ins.  Co.,  106  Ga.  472,  33  S.  E. 
430;  lippman  v.  .asitna  Ins.  Co.,  108  Ga.  391, 
33  8.  B.  897,  7S  Am.  St  Rep.  62 ;  Beasley  v. 
Phoenix  Ina.  Co.,  140  Ga.  m,  78  S.  E.  722. 
The  agent  "had  no  power  to  talk  away  any  pro- 
vision or  condition  expressed  in  the  policy.  They 
were  all  beyond  the  reach  of  any  oral  dedara- 
tion  or  representation  which  he  might  make." 
Athens  Mutual  Ins.  Co.  v.  Bvans,  132  Ga.  703, 
708,  64  S.  E.  993,  995. 

[H!d.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  {  1018;   Dec.  Dig.  «=>383.] 

Error  from  City  Court  of  Balnbrldge;  H. 
B.  Spooner,  Judge. 

Action  by  T.  C.  Nowell  against  tbe  British 
American  Assurance  Company.  There  was 
a  Judgment  for  defendant,  and  plaintiff 
brings  error.     Affirmed. 

Harrell  &  Wilson,  of  Balnbridge,  and  Bry- 
an ft  Middlebrooks,  of  Atlanta,  for  plaintiff 
In  error.  Smith,  Hammond  &  Smith,  of  At- 
lanta, for  defendant  In  error. 

BTJSSEIXi,  O.  J.    Judgment  affirmed. 
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(Supreme  Court  of  Appeals  of  Yirginia.    June 
10,  1915.) 

1.  CannnAi.  Law  «=»403— Secondary  Evi- 
dence—Tbiflicatx  INBTBUMSNTS— Loss  OV 
Obioinal. 

Where  an  instrument  was  made  in  tripli- 
cate on  a  billing  machine,  and  the  original  was 


lost,  one  of  the  copies  was  adndssible  fai  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  889;  Dec  Dig.  <8=>403.] 

2.  Ceiminai.  Law  «=»417— Bvidknob— Adicis- 

8IBIUT7. 

A  letter  written  to  accused  by  his  attorney, 
advising  him  as  to  the  law  governing  tbe  <nt- 
fense  charged,  Is  irrelevant  and  immaterial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  950-967;  Dec.  Dig.  <8=>417.] 

8.  Cbiminai.  Law  €=3696— Evidercb— Objxo- 

TioNB— Gemkbal  Objection. 

A  general  objection  to  the  admission  of  evi> 
dence,  admissible  against  accused  for  any  pur- 
pose, is  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1639-1644;  Dec  Dig.  «=» 
696.] 

4.  WURESSES    4s»27T— IKFBAOHVKNT— ObOSS- 

Examination. 

Where  accused,  charged  with  delivering  in- 
toxicating liquors,  testified  that  he  had  no  rea- 
son to  believe  that  the  shipment  was  not  made 
in  good  faith,  a  cross-examination,  disclosing 
that  about  the  same  time  accused  also  delivered 
liquor  on  other  orders  in  tbe  same  handwrit- 
ing, was  proper  to  discredit  his  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Djg.  ii  925,  979-983;  Dec  Dig.  (S=>277.] 
6.  CoNSTrrnTioNAi,  Law  <8=»48  —  Statutks — 

Validitt. 

A  statute  will  not  be  declared  unconstitu- 
tional unless  its  repugnancy  to  the  Constitu- 
tion is  palpably  plain. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  46;    Dec  Dig.  i8=»48.] 

6.  COKUISBOB  ^=>9  —  Intebstatb  Ooiogbbob  — 
KBGULATION— STATniKS— Vaudity. 

Webb-Kenyon  Act  March  1,  1913.  c  90, 
87  Stat  699  (U.  S.  Comp.  St  1913,  f  8739), 
prohibiting  the  shipment  of  intoxicatmg  liq- 
uors from  One  state  into  any  other  state,  to  be 
received  or  sold  in  violation  of  any  law  of 
the  latter  state,  is  a  valid  exercise  of  the  legis- 
lative authority  of  Congress  to  regulate  com- 
merce. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  8  6;   Dec.  Dig.  <S=»9.1 

Error  to  Circuit  Court,  Accomac  County. 
One  Taylor  was  convicted  of  crime,  and  he 
brings  error.    Affirmed. 

Jeffries  ft  Jeffries  and  Jeffries,  Wolcott, 
Wolcott  ft  Lankford,  all  of  Norfolk,  for  plain- 
tiff In  error.  Tbe  Attorney  General,  for  tbe 
Commonwealth. 

KEITH,  P.  The  indictment  found  against 
Taylor  in  this  case  shows  that  he  is  an  oper- 
ator, agent  clerk,  and  occupant  of  a  store- 
room and  office  of  the  Baltimore,  Chesapeake 
&  Atlantic  Railway  Company,  In  Pungo- 
teague  magisterial  district,  in  the  county  of 
Accomac,  in  which  district  the  sale  of  wine, 
ardent  spirits,  spirituous,  and  malt  liquors, 
Into^cating  liquors,  or  any  mixture  thereof 
was  prohibited  by  law;   that  he  did  on  the 

day  of  May,  1913,  in  the  said  district, 

in  the  county  aiforesaid,  unlawfully  deliver 
wine,  malt  liquors,  and  intoxicating  spirits 
to  a  person  other  than  the  person  to  whom 
said  wine,  ardent  spirits,'  and  intoxicating 
liquors  were  billed  and  shipped,  or  In  good 
faith  addressed,  or  to  said  consignee's  em- 


0=9For  otlier  oases  sea  sam*  topic  uid  KBY-MUMBBB  In  all  K«y-Numbar«d  Digest*  and  Indexes 


Digitized  by 


Google 


500 


85  SOUTHBASTEBN  RBPORTEB 


(Va. 


ploy(  apon  the  written  order  of  said  coq- 
slgnee,  to  wit,  a  package  of  ardent  spirits 
and  intoxicating  liquors  billed,  shipped,  and 
addressed  to  Tom  Moore;  and  that  he,  the  said 
Taylor,  did  then  and  there  unlawfully  deliver 
the  said  package  to  one  James  Metcalf,  said 
Metcalf  not  being  the  person  to  whom  the 
said  package  was  billed,  shipped,  and  in  good 
faith  addressed,  or  the  employ^  of  the  said 
Tom  Moore,  and  without  the  written  order 
of  the  said  Tom  Moore,  against  the  i)eace 
and  dignity  of  the  commonwealth. 

To  this  indictment  he  pleaded  not  guilty,  a 
trial  of  the  issue  Joined  upon  that  plea  re- 
sulting in  a  verdict  and  Judgment  assessing 
a  fine  against  him  of  $50,  which  the  court 
refused  to  set  aside,  overruled  the  defend- 
ant's motion  in  arrest  of  Judgment,  and  en- 
tered Judgment  against  him  for  the  payment 
of  the  fine,  and  in  addition  thereto  sentenced 
blm  to  confinement  in  the  Jail  of  Accomac 
county  for  30  days;  and  the  case  is  before 
us  upon  a  writ  of  error  to  that  Judgment 

A  number  of  errors  were  assigned  during 
the  progress  of  the  trial  to  the  rulings  of  the 
court  admitting  testimony  over  the  objection 
of  plaintiff  in  error. 

[1]  The  first  bill  of  exceptions  is  to  the 
admission  in  evidence  of  a  copy  of  the  man- 
ifests of  the  steamer  Eastern  Shore,  made 
up  for  the  11th  of  May,  1913,  which  was  in- 
troduced while  Edgar  Northam,  the  assistant 
purser  of  the  steamer,  was  on  the  stand. 
The  manlifests  showed  that  on  that  day  there 
had  been  consigned  to  Tom  Moore  two  bar- 
rels of  liquor  weighing  500  pounds,  two  box- 
es of  liquor  weighing  500  pounds,  and  one 
barrel  of  beer  weighing  250  pounds.  The 
contention  is  that  as  these  manifests  were 
not  made  by  Taylor,  or  under  his  direction, 
they  should  not  have  been  received  as  evi- 
dence against  him. 

It. appears  that  the  manifests  were  made 
on  an  Underwood  billing  machine,  in  tripli- 
cate, by  the  assistant  purser,  whose  duty  it 
was  to  take  the  shippers'  bills  of  lading, 
check  the  freight  for  each  wharf,  and  make 
ofl^  the  manifests  therefrom.  The  original 
copy  was  turned  in  to  the  auditor  'of  the 
company,  the  second  sent  to  the  agent  in  Bal- 
timore, and  the  third  to  the  agent  on  the 
wharf,  the  defendant,  Taylor.  The  witness 
testified  that  he  left  a  copy  with  F.  C.  Tay- 
lor, the  agent  at  Boggs  Whatif,  and  that  it 
was  checked  as  delivered. 

We  think  that  there  was  no  error  in  the 
ruling  of  the  court  admitting  this  testimony, 
upon  the  authority  of  the  case  of  C.  &  O.  Ry. 
CO.  V.  Stock,  104  Va.  97,  51  S.  E.  161,  where 
It  was  held  that: 

"A  carbon  copy  of  a  paper  made  by  the  same 
impression  of  type  as  the  original  and  at  the 
same  time  (but  not  a  letter  press  copy)  may  be 
rexarded  as  a  duplicate  original,  and  may  be 
introduced  in  evidence  without  notice  to  the 
opposite  party  to  produce  the  other." 

The  case  before  us  Is  strengthened  by  the 
fact  that  the  original  la  conclusively  shown 
to  have  been  lost. 


[2]  Bill  of  exceptions  No.  2  Is  to  the  mling 
of  the  court  refusing  to  admit  in  evidence  a 
letter  offered  by  the  defendant  from  bis  sn 
torney  in  Baltimore,  advising  him  as  to  thM 
law  governing  the  delivery  of  liquor.  Tb* 
letter  was  written  with  respect  to  a  consign- 
ment made  some  months  prior  in  i>olnt  of 
time  to  that  which  was  the  subject  of  inv«*' 
tigatlon  in  this  case,  but  we  shall  not  pla^<^ 
our  ruling  upon  that  narrow  ground,  as  w» 
think  the  testimony  wholly  irrelevant  anf 
immaterial.  See  Bishop's  New  Cr.  U  cL  ft 
{  294,  and  authorities  there  cited. 

[3, 4]  I>nnng  the  progress  of  the  trial  the 
accused  was  put  upon  the  stand  as  a  wltne^ 
in  his  own  behalf,  and  upon  his  cross-exam- 
ination was  shown  a  number  of  other  orders 
than  the  one  signed  by  Tom  Moore  and  the 
one  referred  to  in  the  Indictment,  and  the 
witness  was  interrogated  with  respect  there- 
to, and  they  were  offered  in  evidence,  tc  all 
of  which  the  accused,  by  counsel,  objected, 
but  the  court  overruled  the  objection,  and 
permitted  the  questions  to  be  asked  and  the 
orders  to  be  introduced;  and  this  ruling  Is 
the  subject  of  the  third  bill  of  exceptions. 

From  the  evidence  of  several  witnesses  it 
appears  that  about  the  same  time  the  wit- 
ness delivered  the  liquors  consigned  to  Tom 
Moore,  he  delivered  a  great  number  of  other 
liquors  upon  orders  in  the  same  handwriting 
to  Metcalf  or  Boloate.  The  objection  to  the 
evidence  was  a  general  one,  and  if  it  were 
admissible  for  any  purpose  the  ruling  of  the 
trial  court  must  be  maintained. 

There  are  two  theories  urged  with  refer- 
ence to  the  crime  defined  by  the  statute, 
One  is  that  the  crime  belongs  to  that  class 
which  are  indictable  irrespective  of  gnll^ 
knowledge,  in  which  case  the  agent  who 
delivered  the  intoxicating  liquor  to  any  per- 
son other  than  the  person  to  whom  it  was  ad- 
dressed, or  to  his  employe  upon  the  written 
order  of  the  consignee,  would  be  guilty  of  tlie 
offense  charged  in  the  statute,  whether  he 
had  reason  to  believe  that  the  person  to 
whom  the  liquor  was  delivered  was  the  bona 
fide  consignee  or  his  employe  or  not  On  the 
other  band  it  is  contended,  and  this  view  Is 
maintained  by  the  defense,  that  the  crime  de- 
nounced by  the  statute  is  not  indictable  Irre- 
spective of  intent,  thereby  making  the  scien- 
ter relevant  Upon  that  theory.  It  would 
seem  that  the  evidence  objected  to  was  prop- 
erly admitted. 

In  Cluverlus  v.  Commonwealth,  81  Va.  7S7, 
the  objection  to  the  admission  of  evidence 
was  a  general  one.  The  prisoner  did  not  ask 
the  court  to  place  any  limitation  upon  the 
effect  of  the  evidence,  and  the  court  held,  cit- 
ing Taylor  on  Evidence,  voL  2,  p.  1157,  that 
where  evidence  was  offered  tor  a  particular 
purpose,  if  the  Judge  pronounces  tn  favor  of 
its  general  admissibility  in  the  cause,  the 
court  win  support  his  decision,  provided  the 
evidence  be  admissible  for  any  purpose.  l^P 
on  this  point  this  case  has  been  frequently 
dted  with  approval  by  this  court    pick's 
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Case,  97  Va.  775,  34  S.  Bw  39;  Meyers  ▼. 
Falk,  99  Va.  389,  38  S.  E.  178;  Wright's 
Case,  109  Va.  86fa,  66  S.  B.  19. 

But  in  .any  event  we  tblnk  the  evideoce 
was  admissible  as  tending  to  discredit  the 
testimony  of  Taylor,  who  testified  In  bis  own 
behalf,  and  who  had  stated  that  he  had  no 
reason  to  believe  that  the  shipment  to  Tom 
Moore  was  not  made  in  good  faith;  and  the 
tendency  of  this  evidence  was  to  show  that 
Taylor  did  have  reason  to  believe,  and\he 
evidence  was  relevant  and  proper  for  that 
purpose.  The  objection  to  its  introduction 
being  a  general  one,  it  falls  within  the  in- 
fluence of  the  principle  announced  in  the 
Cluverius  Case,  supra. 

The  fonrth  bill  of  exceptions  is  to  the  in- 
troduction ot  a  letter  from  C.  W.  Chambers 
to  the  defendant  We  think  this  letter  was 
clearly  admissible,  if  for  no  other  purpose,  as 
impeaching  the  good  faith  of  Taylor  and  af- 
fecting his  credibility  as  a  witness,  he  hav- 
ing testified,  as  we  have  already  said  In  con- 
nection with  bill  of  exceptions  No.  3,  that  he 
had  no  reason  to  question  the  good  faith  oif 
the  shipment  to  Tom  Moore.  In  this  case 
also,  the  objection  to  the  admissibility  of  the 
testimony  was  general,  and,  if  admissible  for 
any  purpose,  the  objection  to  its  admission 
must  be  overruled. 

Bills  of  exceptions  5,  6,  and  7  present  sim- 
ilar questions,  and  need  not  be  specifically 
discnssed. 

We  have  examined  the  instructions  offer- 
ed, given,  and  refused,  and  think  that  those 
given  fairly  submit  the  issues  to  the  jary, 
and  that  with  respect  to  those  which  the 
court  refused  it  committed  no  error. 

Upon  the  evidence  we  are  of  opinion  that 
the  offense  was  clearly  proved,  and  that  the 
judgment  must  be  affirmed,  unless,  as  the 
plaintiff  In  error  contends,  the  act  under 
which  he  was  prosecuted  is  unconstitutional 
as  trenching  upon  the  authority  of  Congress 
to  regulate  commerce;  and  this  brings  us  to 
the  consideration  of  the  statute  known  as  the 
Webb-Kenyon  law,  which  we  shall  briefly 
consider. 

[(]  We  need  not  enlarge  upon  the  princi- 
ples which  govern  this  court  in  passing  up- 
on the  constitutionality  of  a  law.  The  stat- 
ute is  not  to  be  annulled  unless  its  repug- 
nancy to  the  Constitution  be  palpable  and 
plain,  and  to  doubt  upon  the  subject  is  to 
affirm  the  constitutionality  of  the  law  in 
question. 

[S]  In  Bowman  v.  Chicago,  etc.,  Ry.  Co., 
125  U.  S.  465,  8  Sap.  Ct.  689,  1062,  31  L.  Kd. 
700,  the  Supreme  Conrt  held  that  a  statute 
of  the  state  of  Iowa,  forbidding  any  common 
carrier  to  bring  within  that  state  intoxicat- 
ing liquors  from  any  other  state  or  territory, 
without  having  procured  the  certificate  re- 
quired by  the  state  statute,  was  a  regulation 
of  commerce  among  the  states,  and  therefore 
Told;  and  this  decision  was  approved  and 
extended  in  Leisy  t.  Hardin,  13S  U.  S.  100, 


10  Sup.  Ct  681,  84  Ii.  Bd.  128,  where  the 
court  held  that: 

"The  power  to  prescribe  the  rule  by  which 
that  commerce  is  to  be  governed  is  a  power 
complete  in  itself,  acknowledging  no  limita- 
tions other  than  those  prescribed  in  the  Consti- 
tution. It  is  coextensive  with  the  subject  on 
which  it  acts,  and  cannot  be  stopped  at  the 
external  boundary  of  a  state,  but  must  enter 
its  interior  and  must  be  capable  of  authoriz- 
ing the  disposition  of  those  articles  which  it 
introduces,  so  that  they  may  become  mingled 
with  the  common  mass  of  property  within  the 
territory  entered." 

It  was  by  these  decisions  established  that 
the  state  could  not  control  the  disposition  of 
intoxicating  liquors  imported  from  another 
state  or  territory  so  long  as  they  remained  In 
the  original  package.  This  situation  led  to 
the  passage  of  what  is  known  as  the  Wilson 
bill,  which  reads  as  follows: 

"That  all  fermented,  distilled  or  other  intox- 
icatinii  liquors  or  liquids  transported  into  any 
state  or  territory,  or  remaining  therein  for 
use,  consumption,  sale  or  storage  therein,  shall, 
upon  arrival  in  such  state  or  territory,  be  sub- 
ject to  the  operation  and  eSect  of  the  laws  of 
such  state  or  territory  enacted  in  the  exercise 
of  its  police  powers  to  the  same  extent  and  in 
the  same  manner  as  though  such  liquids  or  liq- 
uors had  been  produced  in  such  state  or  terri- 
tory, and  shall  not  be  exempted  theretrom_  by 
reason  of  being  introduced  therein  by  original 
packages  or  otherwise."  Act  Aug.  8,- 1890,  c. 
728,  26  Stat  313  (U,  S,  Comp.  St  1913,  | 
8738). 

This  statute  led  to  further  litigation,  and 
In  Rahrer's  Case,  140  U.  S.  645,  11  Sup.  Ct 
865,  35  L.  Ed.  572,  the  Wilson  bill  was  at- 
tacked as  an  attempt  to  delegate  to  the  states 
the  power  to  regulate  commerce,  and  the 
court  held  that  no  such  delegation  had  been 
attempted  by  Congress,  but  that  it  had — 
"taken  its  own  course  and  made  its  own  regu- 
lation, applying  to  these  subjects  of  interstate 
commerce  one  common  rule,  whose  uniformity 
is  not  atFected  by  variations  in  state  laws  in 
dealing  witli  such  property.  •  •  *  No  rea- 
son is  perceived  why,  if  Congress  chooses  to 
provide  that  certain  designated  subjects  of  in- 
terstate commerce  shall  be  governed  by  a 
rule  which  divests  them  of  that  character  at  an 
earlier  period  of  time  than  would  otherwise 
be  the  case,  it  is  not  within  its  competency  to 
do  80." 

And  in  Rhodes  v.  Iowa,  170  D.  S.  412,  18 
Sup.  Ct  664,  42  L.  Bd.  1088,  the  same  stat- 
ute is  construed  as  to  the  phrase,  "arrival 
in  such  state,"  and  the  court  held  that  this 
language  meant  arrival  in  the  hands  of  the 
consignee,  and  that  consignments  of  liquor 
which  had  been  shipped  fron^  one  state  into 
another  were  not  subject  to  state  police  laws 
while  being  moved  from  the  platform  of  the 
railway  station  to  a  freight  warehouse.  This 
decision  postponed  the  taking  effect  of  laws 
enacted  under  the  police  powers  of  the  state 
until  the  liquor  had  been  delivered  by  the 
carrier  to  the  consignee. 

These  cases  marked  a  step,  and  an  im- 
portant one,  in  the  exercise  by  the  states  of 
their  police  power  with 'respect  to  the  impor- 
tation of  intoxicating  spirits.  In  the  begin- 
ning, as  we  have  seen,  the  liquors  imported 
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did  not  pass  tinder  the  control  of  the  state 
until  they  had  become  mingled  with  the  com- 
mon mass  of  property  in  the  territory  enter- 
ed, while  by  virtue  of  the  Wilson  bill  and  the 
decisions  construing  it,  the  control  of  the 
state  was  accelerated  and  was  established 
when  the  imported  liquors  arrived  in  the 
state;  that  is  to  say,  had  been  delivered  to 
the  consignee,  though  still  remaining  In  the 
original  package.  Under  the  Wilson  bill  it  is 
held  that  a  state  law  is  invalid,  in  so  far  as 
it  attempts  to  prevent  residents  of  a  state 
from  importing  liquors  for  their  own  use 
(Vance  v.  Vandercook,  170  U.  S.  438,  18  Sup. 
Ct  674,  42  L.  Ed.  1100),  and  that  a  state  pro- 
hibition law  cannot  affect  cash  on  delivery 
shipments  of  liquor  to  persons  who  purchase 
the  same  for  their  own  use  and  consumption 
(American  Express  Ca  v.  Iowa,  196  V.  8. 
183,  25  Sup.  Ct.  182,  49  L.  Ed.  417). 

In  order  to  meet  these  decisions.  Congress 
passed  what  is  known  as  the  Webb-Kenyon 
Act,  so  much  of  which  as  is  pertinent  to  the 
matter  under  discussion  is  as  follows: 
"An  act  divesting  intoxicating  liquors  of  their 
interstate  character  in  certain  cases. 

"Be  it  enacted,  etc.,  that  the  shipment  or 
transportation,  in  any  manner  or  by  any  means 
whatsoever,  of  any  spirituous,  vinous,  malted, 
fermented,  or  other  intoxicating  liquor  of  any 
kind,  from  one  state,  •  •  •  into  any  other 
state,  •  •  •  or  from  any  foreign  country 
into  any  state,  •  •  •  which  said  spirituous, 
vinous,  malted,  fermented,  or  other  intoxicat- 
ing liquor  is  Intended,  by  any  person  interested 
therein,  to  be  received,  possessed,  sold,  or.  in 
any  manner  used,  either  in  the  original  pack- 
age or  otherwise,  in  violation  of  any  law  of 
such  state,    •    •    •    is  hereby  prohibited. 

This  statute  has  been  before  the  courts 
of  many  states,  and  has  been  unanimously 
upheld.  Atkinson  v.  Southern  Express  Co., 
94  S.  C.  444,  78  S.  E.  616,  48  L.  R.  A.  (N.  S.) 
349;  State  v.  Orler  (Del.  Gen.  Sess.)  88  Atl. 
679;  State  v.  U.  S.  Exp.  Ck).  (Iowa)  145  N. 
W.  451;  State  v.  Doe,  92  Ken.  212,  139  Pac. 
1169;  Van  Winkle  Co.  v.  State  (Del.)  91  Atl. 
386;  Am.  Exp.  (}o.  v.  Beer  (Miss.)  65  South. 
675;  Southern  Exp.  Co.  v.  State  (Ala.)  66 
South.  115;  Adams  Exp.  Co.  v.  Com.,  160 
Ky.  66,  189  S.  W.  603;  Palmer  v.  Southern 
Exp.  Co.,  129  Tenn.  116,  165  S.  W.  236. 

The. constitutionality  of  this  law  has  also 
been  upheld  in  numerous  cases  in'  the  federal 
courts.  See  U,  S.  v.  Oregon,  etc.,  Ry.  (D.  C.) 
210  Fed.  378 ;  and  in  State  of  West  Virginia 
V.  Adams  Exp.  Co.  (C.  C.  A.)  219  Fed.  794,  in 
the  Circuit  Court  of  Appeals  for  the  Fourth 
Circuit,  Judge  Woods,  delivering  the  opinion, 
after  an  exhaustive  examination  of  the  entire 
subject,  both  upon  principle  and  authority, 
upholds  the  validity  of  the  Webb-Kenyon 
law  in  a  convincing  opinion. 

When  we  consider  the  broad  and  compre- 
hensive terms  by  which  Congress  is  clothed 
with  the  power  to  regulate  commerce,  the 
opinions  delivered  in  cases  In  the  Supreme 
Court  which  we  have  cited,  the  strong  and 
unbroken  current  of  authority  in  the  appel- 


late courts  of  many  states,  concurred  to  by 
such  Inferior  federal  courts  as  have  bad  the 
question  under  consideration,  we  are  not 
only  unable  to  say  that  the  act  In  question 
Is  plainly  unconstitutional,  but  we  are  satis- 
fled  that  It  is  a  valid  and  constitutional  exer- 
cise of  legislative  authority  on  the  part  of 
(Congress.  And  we  deem  It  not  amiss  to  say 
that  it  is  a  subject  of  congratulation  to  find 
that  the  Congress  has  been  responsive  to  this 
matter  to  the  will  of  the  people,  and  has  co- 
operated with  the  states  to  th^r  effort  to 
regulate  commerce  to  totoxlcatlng  liquors,  a 
subject  upon  wlilch  there  Is  substantial  una- 
nimity of  opinion,  the  diversity  existing  not 
as  to  the  object  in  view,  but  as  to  the  means 
most  efficient  in  its  attatoment. 

The  Judgment  of  the  circuit  court  of  Acco- 
mac  is  affirmed. 

Affirmed. 

(U7  Va.  584) 

SCOTT'S  EX'E  V.  OHBSTERMAN. 

(Supreme  Court  of  Appeal*  of  Virgtoia.    June 
10,  1916.) 

1.  Exceptions,  Bnx  of  ©=57— Sextino  Fobth 
Eebobs— Rdltnos  on  Evidence. 

A  hill  of  exceptions,  calling  in  question  tb* 
admissibility  of  evidence,  considered,  ttiough  it 
was  subject  to  the  criticism  that  it  was  unduly 
protracted  and  somewhat  confused. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  i  9;   Dec.  Dig.  «=»7.J 

2.  Customs  and  Usages  ®=>12  —  Bnii.DiRo 
Contraots-Oblioation  of  Pabties— Evi- 

DXNCi;. 

A  building  contract  required  the  contractor 
tor  furnish  all  materials  and  labor  uf  every  de- 
scription for  the  periormuuce  of  the  work  and 
lay  out  his  work  and  be  responsible  for  iti 
correctness,  and  provided  that  any  dispute  as 
to  the  construction  of  the  specifications  should 
be  determined  by  the  architect,  whose  decisions 
should  be  finaL  A  question  as  to  whose  duty 
it  was  to  underpin  the  wall  of  a  building  while 
excavation  for  the  foundation  was  being  done 
was  submitted  to  the  architect,  who  decided 
that  it  was  the  duty  of  the  contractor  so  to  do. 
Held,  that  evidence  that  custom  did  not  in- 
clude in  the  contract  underpinning  was  inad- 
missible, in  the  absence  of  proof  that  the  owner 
or  architect  knew  of  the  custom,  or  that  the 
architect  was  guilty  of  fraud. 

[Ed.  Note. — For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  §S  23,  24;  Dec.  Dig.  <g=s>12.] 

3.  Customs  and  Usages  ig=»l(J— Evidence— 
Admissibility. 

Evidence  of  custom  will  not  be  admitted  un- 
der the  guise  of  explaining  a  contract  to  in- 
graft on  it  a  new  provision  on  which  to  base 
a  defense,  especially  when  the  custom  is  not 
pleaded. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  §|  27,  28;  Dec  Dig.  <S=>16.] 

4.  Customs  and  Usages  «=>12— Evidence- 
Effect. 

Knowledge  of  a  custom  must  be  brouRht 
home  to  a  party  to  a  contract  to  be  affected 
thereby,  unless  it  is  so  uniform  as  to  raise  a 
prima  facie  presumption  that  he  knew  of  it 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  J!S  23,  24;  Dec.  Dig.  «s> 
12.] 
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6k  CrsTova  aro  TTsaoks  «=»17— Ousiohs  Av- 

FECTINO  PXKFOBUANOE   OF  CONTRACT. 

A  custom  of  trade  may  control  the  mode 
of  performance  of  a  contract,  but  cannot  change 
its  intrinaic  character. 

[Ed.  Note.— For  other  casee,  aee  Customs  and 
Usages,  Cent  Dig.  {  34;   Dec.  Dig.  <g=sl7.] 

6.  TSLAJ.  4=3252  —  iNSTBXTCnOKB  —  Appuoa- 
BILITT  TO  EVIDKRCS. 

It  is  error  to  give  an  Instruction  where 
there  is  no  evidence  Justifying  it 

[Ed.  Note.— For  other  cases;  see  Trial,  Cent 
Dig.  {{  605,  596-612;    Dec.  Dig.  «=>252.] 

7.  CONTBACTS    €=32S6— BUILDINQ     CONTRAOTS 

— KiouTs  AND  Liabilities  of  PABTiEa 
A  building  contract  required  the  contrac- 
tor to  do  the  work  within  a  specified  time  in 
good  workmanlike  and  substantial  manner,  to 
the  satisfaction  of  the  owner  and  under  the 
direction  of  the  architect,  to  be  testified  to  by 
a  writing  or  certificate  under  his  hand,  and 
that  final  payment  should  be  made  on  comple- 
tion of  the  building  to  the  satisfaction  of  the 
owner  and  the  architect.  The  building  after 
completion  was  turned  over  to  the  owner  and 
received  by  him  without  objection.  A  few  days 
later  he  confined  bis  objection  to  the  concrete 
basement  walls  and  these  were  remedied.  The 
contractor  sent  to  the  architect  a  bill  for  the 
balance  due  and  he  indorsed  thereon  the  let- 
ters "O.  K."  with  his  initials.  Subsequently 
he  stamped  the  bill,  "Approved."  There  was 
evidence  that  the  owner  knew  of  the  first  in- 
dorsement by  the  architect  Held,  that  the 
first  indorsement  was  a  sufficient  certification 
of  approval  by  the  architect  to  sustain  an  ac- 
tion by  the  contractor  for  the  balance  due. 

[Ed.  Note.— For  other  oases,   see  Contracts, 
Cent  Dig.  I  1305;   Dec.  Dig.  «s>286.] 

8.  Contracts  <S=»286— Buh-dino   Comtbacts 

— APPBOVAI.  by   AbOHITEOT— SUFFlcntBOT. 

Where  a  building  contract  stipulates  for 
approval  of  the  work  by  an  architect  by  a  writ- 
ing or  certificate,  any  writing,  fairly  carrying 
out  the  purposes  intended,  is  sufficient 

[EA.  Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  i  1305:   Dec.  Dig.  <8=»286.] 

9.  Damages  4=>123— Building  Contbacts— 
Defective  Wobk — Mkashbx  of  DAUAOEa 

The  measure  of  damages  for  defectsve  work 
in  the  construction  by  a  contractor  of  a  build- 
ing is  the  difference  between  the  value  of  the 
building  built  according  to  the  contract,  the  con- 
tract price,  and  the  value  of  the  building  as  ac- 
tually completed. 

[Ed.   Note. — For  other  cases,   see   Damages, 
Cent  Dig.  U  320-325;  Dec  Dig.  «=s>123.] 

10.  Contbacts  «=>300— Building  Contracts 
—Delay  in  Completion  of  Work— Liabil- 
ity OF  Fabties. 

A  building  contract  stioulated  that  the 
contractor  should  observe  all  city  ordinances 
and  regulations  of  building  inspection.  City 
ordinances  provided  for  building  permits.  The 
contractor  applied  for  a  building  permit  bas- 
ing his-  application  on  the  original  specifica- 
tions calling  for  an  excavation  for  foundation 
of  a  depth  of  12  feet  but  before  the  application 
was  made  tlie  plans  were  modified  by  agreement 
calling  for  an  excavation  14  feet  in  de^tii.  Sub- 
sequently the  building  inspector,  on  discoverioK 
the  change  in  plans,  ordered  the  work  stopped, 
and  no  progress  was  made  on  the  work  imtil 
about  two  months  later.  Held,  that  the  con- 
tractor was  alone  responsible  for  the  delay 
caused  by  the  action  of  the  building  inspector. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  1372-1381;  Dec.  Dig.  «=»300.] 


XL  Dailaoes  «=3l20— BuiLniNo  Contracts- 
Delay  IN  COUPLETION  OF  WoBK. 

A  contractor,  delaying  the  construction  of 
buUdings  for  the  owner,  navin^  tenants  ready 
and  eager  to  occupy  the  buildings  as  soon  as 
completed,  is  liable  for  loss  of  rents  which  the 
owner  would  have  received  but  for  the  delay, 
and  the  loss  could  not  be  limited  to  the  time 
the  buildings  were  turned  over  to  the  owner. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  i§  291-305;  Dec.  Dig.  <8=3l20.] 

12.  Contbacts  «=»853— Action  FOft  Breach— 

iNSTBUCnONB. 

An  instruction  on  the  issue  whether  an 
owner,  employing  a  contractor  to  erect  a  build- 
ing, waived  damages  for  defective  work,  which 
left  to  the  jury  to  determine  whether  the  ovrn- 
er  accepted  the  building  as  in  compliance  with 
the  contract,  and  which  stated  that  the  jury 
might  consider  when,  to  what  extent  and  In 
what  manner  the  owner  expressed,  if  at  all,  his 
dissatisfaction  with  the  work,  and  whether  by 
any  acts  or  conduct  during  the  progress  of  the 
work,  or  after  alleged  substantial  completion 
and  the  surrender  of  the  building  to  the  owner, 
be  waived  any  objection  he  might  fairly  have 
made  to  any  of  the  work,  was  misleading  be- 
cause failing  to  define  what  acts  would  indicate 
such  an  acceptance,  and  what  acts  would  in- 
dicate such  a  waiver,  especially  where  the  court 
also  limited  the  alleged  waiver  to  an  intent  to 
waive,  knowing  at  the  time  that  he  was  waiv- 
ing his  rights,  and  that  it  should  plainly  ap- 
pear that  he  knew  his  rights  and  intended  to 
waive  them. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §{  93,  1829-1844;  Dec.  Dig.  «=» 
353.] 

13.  Appeal  and  Brbob  «=>1064  —  Prejudi- 
cial Ebbob— Misleading  Instbuctions. 

Any  instruction  calculated  tn  mislead  the 
jury,  wnether  arising  from  ambiguity  or  any 
other  cause,  is  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  4219,  ^221-4224;  Dec 
Dig.  c3sb1064.] 

Error  to  Circuit  Court  of  City  of  Richmond. 

Action  by  W.  A.  Chesterman  against  John 
G.  Scott,  as  executor  of  W.  H.  Scott  deceas- 
ed. There  was  a  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed  and  re- 
manded for  new  triaL 

A.  Q.  ColUns  and  B.  E.  Scott,  both  of  Rich- 
mond, for  plaintiff  in  error.  Meredith  & 
Cocke,  of  Richmond,  for  defendant  in  error. 

CARDWELL,  J.  This  action  was  Institut- 
ed by  W.  A.  Chesterman,  upon  a  notice  and 
an  amended  notice  under  the  statute  (sec- 
tion 3211  of  Code,  1004)  to  recover  of  John 
G.  Scott,  as  executor  of  W.  H.  Scott,  deceas- 
ed, the  sum  of  $3,851.13  with  interest  there- 
on, alleged  to  l>e  due  by  the  defendant  to 
the  plaintiff  according  to  an  account  filed 
with  said  notices,  under  two  certain  contracts 
in  writing,  by  which  the  plaintiff  agreed  to 
erect  and  complete,  wltliin  stated  periods  of 
time  and  in  accordance  with  plans  and  spec- 
ifications prepared  by  certain  architects,  four 
storehouses,  at  the  southwest  comer  of  Sixth 
and  Marshall  streets.  In  the  city  of  Rich- 
mond.  The  account  filed  sets  forth  the  ag- 
gregate of  the  contract  prices,  the  amount  of 
extra  work  claimed  to  have  been  done,  and 
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the  compensation  alleged  to  be  due  therefor, 
as  well  as  the  aggregate  at  the  payments  on 
the  contract  prices,  and  showing  the  balance 
due  thereon  to  be  the  sum  above  stated. 
In  the  original  notice  it  was  alleged: 
"That  each  and  all  of  the  houses  mentioned 
therein  have  been  constructed  and  completed 
in  accordance  with  the  terms  and  cosdiUons  of 
said  contracts,  except  as  modified  under  your 
instructional,  and  have  been  accepted  by. you." 

The  amended  notice  added  two  common 
coonts  In  assumpsit,  both  claiming  the  right 
to  a  Judgment  for  the  same  amount,  alleged 
to  be  due  the  plaintiff  under  the  two  written 
contracts  as  stated  in  the  account  filed  with 
the  original  notice,  and  for  extra  worlE,  eta 

The  two  contracts  are  designated  in  the  rec- 
ord as  Nos.  1  and  2.  By  contract  No.  1,  the 
three  stores  nearest  to  the  comer  of  said 
streets  were  to  be  completed  by  March  15, 
1912,  for  the  sum  of  $14,757;  and  by  con- 
tract No.  2  the  remaining  store.  No.  4,  was 
to  be  completed  on  or  before  August  1,  1912, 
for  the  sum  of  $5,300,  provided  possession  of 
the  lot  should  be  delivered  to  the  contractor, 
the  plaintiff,  by  May  1,  1912,  or  within  90 
days  from  the  date  that  the  lot  was  actually 
given  to  him,  this  lot  and  the  building  there- 
on then  being  in  the  possession  of  a  tenant, 
and  upon  the  delivery  of  the  possession  of  the 
lot  to  the  contractor  the  building  thereon  was 
to  be  taken  down  by  him  to  make  place  for 
the  new  store.  Possession  of  lots  Nos.  1,  2, 
3,  were  given  at  once  to  the  contractor,  but 
he  did  not  complete  the  stores  thereon  until 
about  7Vi  months  after  the  15tb  of.  March, 
1912,  the  date  fixed  for  their  completion  In 
the  contract,  and,  as  to  store  No.  4,  to  have 
been  erected  and  completed  under  contract 
No.  2  on  or  before  August  1,  1912,  provided 
possession  of  the  lot  should  be  delivered  to 
the  contractor  by  May  1,  1912,  or  within  90 
days  after  possession  given,  it  appears  that 
possession  of  the  premises  was  obtained  by 
the  owner,  Scott,  from  his  tenant  and  turned 
over  to  the  contractor  In  advance  of  May  1, 
1912,  namely,  on  February  2,  1912;  but  the 
new  store  thereon  was  not  completed  until 
about  the  Ist  of  November  following,  and, 
when  completed,  it,  as  well  as  the  other  three 
stores,  did  not.  It  is  claimed,  receive  the  ap- 
proval of  the  owner  or  the  architects,  though 
the  owner  toolE  possession  of  all  of  them 
about  November  1, 1912. 

The  provisions  of  the  two  contracts  are 
practically  the  same,  with  respect  to  the  time 
and  manner  of  doing  the  woric  and  the  pay- 
ment of  the  contract  prices  therefor,  and  with 
respect  to  questions  Involved  in  this  litiga- 
tion the  contracts  provided:  Chesterman,  the 
contractor,  was,  for  the  consideration  there- 
in named,  well  and  properly  to  erect  said 
stores,  fnmishing  all  the  materials  and  labor 
therefor  according  to  the  plans  and  specifi- 
cations, and  within  the  time  agreed  on,  in  a 
good,  workmanlike  and  substantial  manner  to 
the  satisfaction  of  the  party  of  the  first  part 


(Scott,  the  owner)  and  under  the  supervision 
and  direction  of  the  architects,  Anderson, 
Cain  &  Shepherd ;  (b)  that  the  owner,  in  con- 
sideration of  the  covenants  and  agreements 
of  the  contract  being  strictly  performed  and 
kept  by  the  contractor,  would  pay  between 
the  first  and  tenth  of  each  month,  upon 
monthly  estimates,  85  per  cent,  of  the  value 
of  the  work  installed  and  materials  delivered 
the  preceding  month;  and  (c)  "Final  pay- 
ment to  be  made  on  the  completion  of  the 
buildings  to  the  entire  satisfaction  of  the 
party  of  the  first  part  and  of  the  architects; 
provided  that  in  each  of  said  cases  a  certifi- 
cate shall  be  obtained  and  signed  by  the  said 
Anderson,  Cain  &  Shepherd." 

Each  contract  contained  these  further  pro- 
visions: 

"Should  the  owner  at  any  time  durinft  the 
progress  of  the_  said  building,  request  any  al- 
teration, deviation,  additions  or  omissions  frniD 
said  contract,  autliority  of  same  to  be  in  writ- 
ing, he  shall  be  at  liberty  to  do  so.  •  •  * 
Should  any  dispute  arise  respecting  the  true 
construction  or  meaning  of  the  drawinsrs  or 
specifications,  the  snme  shall  be  decided  by  An- 
derson, Cain  &  Shepherd  and  their  derision  shall 
be  final  and  conclusive.  •  •  *  The  tenants 
shall  be  allowed  to  install  insulation  and  cold 
storaire  plants  during  the  construction  of  the 
building.  The  construction  not  to  interfere 
with  the  time  of  completion  of  bailding." 

As  stated,  there  was  an  original  and  an 
amended  notice  in  this  action,  the  plaintiff 
claiming  judgment  against  the  defendant  for 
a  balance  of  $3,851.13  dne  under  the  two 
written  contracts,  including  charges  for  ex- 
tra work,  etc.,  as  shown  by  an  account  filed 
with  the  original  notice.  The  defendant  ap- 
peared and  made  defense  to  the  original  no- 
tice by  the  plea  of  the  general  issue  and  a 
special  plea;  and  to  the  amended  notice  he 
filed  the  plea  of  the  general  issue  and  a  spe- 
cial plea  or  answer  in  writing. 

In  substance,  the  defense  made  by  the  de- 
fendant was:  (1)  That  the  work  done  on  the 
buildings  contracted  for  was  bad,  in  certain 
particulars;  (2)  that  the  defendant  was  en- 
titled to  damages  for  failure  to  complete  the 
houses  by  the  times  set  forth  in  the  respec- 
tive contracts ;  (3)  that  the  plaintiff  was  not 
entitled  to  sue  for  the  balance  dne  on  the 
original  work,  because  he  did  not  have  the 
required  certificate  or  certificates  from  the 
architects,  approved  by  the  defendant,  that 
the  work  and  labor  done  and  the  materials 
furnished  for  the  storehouses  contracted  for 
were  done  and  furnished  in  accordance  with 
the  contracts  between  the  parties;  and  (4) 
that  said  stores  were  built  to  be  rented  to 
tenants  then  ready  and  waiting  to  occupy 
them,  at  annual  rentals  (which  were  stated), 
and  that  by  reason  of  the  default  of  the 
plaintiff  in  the  performance  of  the  conditions 
and  requirements  of  said  contracts,  the  de- 
fendant had  suffered  damages  to  the  amount 
of  $8,136.61,  for  which  he  prayed  Judgment 
against  the  plaintiff. 

No  objection  was  interposed  to  these  pleas, 
but  issue  was  Joined  thereon,  and  upon  a 
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trial  of  the  case  the  Jury,  after  hearing  the 
evidence  and  receiving  the  instructions  of  the 
court,  returned  the  following   verdict: 

"We,  the  jury,  upon  the  issues  joined  find  for 
the  plnintiS  and  assess  the  damages  at  two 
thousand  and  nine  hundred  and  nineteen  dollars 
and  fifty-seven  cents  ($2,919.67)." 

Whereupon  the  defendant  moved  the  court 
to  set  aside  said  verdict  upon  the  following 
grounds:  (1)  That  it  was  not  responsive  to 
the  Issues  made  by  the  pleadings,  and  8ut>- 
sequently  moved  In  arrest  of  Judgment;  (2) 
that  it  was  contrary  to  the  law  and  the  evi- 
dence; (3)  because  of  misdirection  of  the 
Jury;  and  (4)  because  it  was  excessive.  Each 
of  these  motions  was  overruled  by  the  trial 
court,  and  judgment  entered  for  the  plaintiff 
in  accordance  with  the  verdict  of  the  Jury, 
which  Judgment  we  are  asked  to  review  and 
reverse. 

For  convenience,  the  parties  will  be  spok- 
.«n  of  here  as  in  the  court  below — ^plaintiff 
and  defendant 

During  the  progress  of  the  trial  the  de- 
fendant tendered  and  had  made  a  part  of  the 
record  three  bills  of  exceptions,  numbered 
1,  2,  and  3.  No.  1  is  to  the  rulings  of  the 
court  admitting  certain  evidence  for  the 
plaintiff  over  the  objection  of  the  defendant, 
with  reference  to  an  alleged  custom  among 
contractors  and  builders  in  the  dty  of  Rich- 
mond, and  refusing  to  strike  out  said  evi- 
dence. 

It  is  urged  upon  us  with  much  force  that 
bill  of  exceptions  No.  1  should  not  be  con- 
sidered as  a  part  of  the  record,  because  it 
does  not  conform  to  the  established  rule  of 
the  court  with  respect  to  like  bills  of  excep- 
tions. 

[1]  The  evident  purpose  of  counsel  for  the 
defendant  was  to  call  in  question  in  one  bill 
of  exceptions  the  rulings  of  the  court  with 
respect  to  the  admissibility  ot  certain  evi- 
dence touching  a  particular  question  arising 
In  the  progress  of  the  trial,  and  having  a 
very  material  bearing  upon  the  merits  of 
the  case;  and,  while  the  bill  of  exceptions 
la  Buhject  to  the  criticism  that  It  la  unduly 
protracted  and  somewhat  confused,  upon  a 
careful  reading  of  it  we  do  not  ttdnk  It  is 
enough  so  to  Justify  a  refusal  of  its  con- 
sideration. N.  &  W.  By.  Co.  V.  Ampey,  83 
Va.  108,  25  S.  B.  226. 

The  evidence  referred  to  was  given  by  the 
plaintiff  himself  and  his  three  witnesses, 
Beazley,  Ancarrow,  and  Huntt,  relating  to 
an  alleged  custom  with  respect  to  under- 
piBnlng  the  wall  of  a  building  on  an  adjoin- 
ing lot  to  that  which  was  being  excavated, 
the  question  being  whether  the  duty  of  un- 
derpinning or  conserving  the  wall  of  the 
building  on  lot  No.  4,  made  necessary  by  the 
excavation  for  the  foundation  of  the  building 
to  be  erected  on  lot  No.  3,  rested  upon  the 
plaintiff  or  the  defendant,  and  the  nature  of 
the  evidence  strenuously  objected  to  by  the 
defendant  may  be  made  sufficiently  to  ap- 
pear from  the  following,  taken  from  the  tea- 
tfmony  given  by  the  witness  Beazley,  who. 


It  seems,  was  a  business  manager  fbr  the 
plaintiff: 

"Q.  (By    counsel    for    plaintiS):      Now    the 

clause  in  the  contract  which  I  shall  ask  the 
privilege  of  having  explained  by  architects  and 
builders,  so  as  to  show  what  is  the  customary 
constnction  of  it,  reads  as  follows: 

''  The  contractor  shall  furnish  aU  materials, 
labor,  transportation,  scaffolding,  utensils,  etc., 
of  every  description  required  for  the  full  per- 
formance of  the  work  herein  specified,  except 
as  otherwise  particularly  mentioned.  He  shall 
lay  out  his  work  and  be  responsible  for  its 
correctness,  shall  obtain  all  the  necessary  per- 
mits to  properly  carry  out  his  work,  paying  the 
lawful  fees  therefor,  shall  give  the  proper  au- 
thorities all  requisite  notices  relative  to  the 
work  in  his  charge,  shall  afford  the  architect  or 
superintendent  every  facility  for  inspection, 
shall  be  responsible  for  all  violations  of  law, 
or  damage  to  property,  caused  by  him  or  his 
employes,  shall  promptly  protect  his  work  dur- 
ing progress,  and  shall  be  responsible  for  any 
accidents  or  injuries  to  any  persons,  either 
workmen  or  the  public,  and  shall  furnish  a  joint 
policy  in  a  reliable  surety  company,  acceptable 
to  the  owner,  covering  all  accidents  to  employ^ 
of  both  contractor  and  the  owner,  and  the  pub- 
lic, which  may  occur  on  the  premises.' 

"Will  you  state  whether  your  experience  will 
allow  you  to  state  as  to  what  has  been  the 
actual  custom  and  usage  in  the  construction  of 
that  clause  of  the  contract;  what  it  means. 

"A.  I   am. 

"Q.  State  whether  it  includes  underpinning, 
or  such  injuries  to  buildings  and  persons  as  may 
come  from  the  handling  of  your  materials  and 
things  of  that  kind. 

"A.  It  does  not 

"Q.  Is  the  underpinning  of  an  adjoining  wall 
a  part  of  your  contract  unless  it  ia  so  specified, 
or  is  it  additional  work? 

"A.  In  my  experience  it  has  always  been  ad- 
ditional." 

The  testimony  given  by  tbe  plaintiff  and 
his  witnesses  Ancarrow  and  Huntt  on  this 
point  was  the  same  as  that  of  Beazley,  and 
the  purpose  and  effect  of  the  alleged  custom 
or  usage  testified  to  was,  not  only  to  relieve 
tbe  plaintiff  from  the  obligation  to  underpin 
or  otherwise  fake  care  of  the  wall  of  tbe 
old  building  on  lot  No.  4,  but  to  justify  his 
claim  for  an  allowance  of  additional  time 
for  the  completion  of  the  buildings.  None 
of  tbese  witnesses  undertook  to  define  the 
nature  and  extent  of  tbe  custom  or  usage 
they  had  reference  to,  or  state  what  it  was, 
so  that  the  Jury  could  determine  whether 
or  not  the  custom  in  fact  existed,  and  tbe 
court  could  rule  as  to  its  effect  upon  the  con- 
tract It  had  l>een  shown  in  evidence  that 
the  completion  of  the  stores  on  lots  Nos.  1, 
2,  and  3  was  delayed  in  part  by  the  necessity 
of  leaving  a  bank  of  earth  on  No.  3  to  pro- 
tect the  adjoining  wall  of  tbe  old  house  on 
lot  No.  4,  the  plaintiff  refusing  to  shore  up 
or  underpin  that  wall,  claiming  that  it  should 
have  been  done  by  the  owner,  tbe  defendant, 
and  that  as  soon  as  this  question  was  raised, 
the  plaintiff  presented  it  to  the  architects 
by  letter  of  December  2,  1911,  saying  in  his 
letter  that  the  work  on  the  excavation  for 
these  stores  had  reached  the  point  where  it 
was  necessary  to  determine  who  should  have 
this  wall  underpinned,  and  proposing  to  do 
it  at  cost  plus  15  per  cent  making  claim  al- 
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BO  for  additional  time  In  the  completion  of 
said  bnlldlngs  covering  the  time  taken  In 
determining  the  question  and  In  doing  this 
work.  The  defendant,  the  owner,  at  once 
denied  his  liability  for  this  work,  and  on 
December  5,  1911,  the  architects  decided  the 
qnestlon  against  the  plaintiff,  calling  his  at- 
tention to  the  fact  that  this  was  one  of  the 
things  considered  at  the  time  of  the  letting 
of  the  contracts,  denied  his  request  for  the 
additional  time,  and  advised  that  he  proceed 
with  the  work ;  the  letter  so  far  as  pertinent 
here  being  as  follows: 

"We  think  that  the  matter  of  conserving  tiie 
wall  mentioned  was  made  clear  to  you  at  the 
time  of  gigning  contract,  or  rather  your  rep- 
resentative, Mr.  Beazley,  as  the  statement  which 
Mr.  Scott  baa  repeated  in  his  letter  was  made 
to  Mr.  Beazley  in  our  office  on  tiie  day  men- 
tioned and  will  be  confirmed  by  our  Mr.  R.  A. 
Munden,  of  Petersburg,  who  was  present  at  the 
time  and  heard  the  conversation.  We  think 
that  this  is  amply  covered  also  in  the  specifica- 
tions  under  uie  'general  conditiona,'  which 
state  that  contractor  shall  be  responsible  for 
any  damage  to  adjoining  property,  etc.  You 
were,  of  course,  aware  of  the  fact  that  Mr. 
Scott  could  not  obtain  from  bis  tenant,  now 
occupying  tills  building,  the  lease  which  he  de- 
sired to  do  and  that  this  building  would  have 
to  stand  until  April  30th,  or  time  of  the  expira- 
tion of  the  lease,  which  the  tenant  of  this  build- 
ing holds,  and  that  this  wail  would  have  to  be 
conserved  in  some  manner.  It  is  immaterial  to 
as  bow  it  is  done,  so  it  is  satisfactory  to  the 
building  inspector,  and  so  the  wall  stands  until 
the  time  the  lease  expires.  We  think  it  is  very 
clear  that  tliis  comes  under  your  contract,  and 
see  no  reason  for  any  further  delay  in  the  mat- 
ter, and  would  advise  you  to  proceed  at  once 
with  the  work." 

It  was  also  shown  that  neither  the  archi- 
tects nor  the  defendant  had  ever  heard  of 
the  alleged  custom  sought  to  be  proved  by 
the  witness  Beazley  and  others.  The  testi- 
mony of  the  witness  Beazley  and  others  had 
reference  to  the  true  construction  or  mean- 
ing of  one  of  the  clauses  of  the  general  con- 
ditions of  the  specifications  which  has  Just 
been  quoted,  and  with  respect  to  this  the  con- 
tract provided: 

"Should  any  dispute  arise  respecting  the  true 
construction  or  meaning  of  the  drawings  or 
specifications,  the  same  shall  be  decided  by  An- 
derson, Cain  &  Shepherd,  and  their  decision 
shall  be  final  and  conclusive." 

[2]  As  observed,  the  question  as  to  whose 
duty  it  was  to  underpin  or  otherwise  con- 
serve the  wall  of  the  buUding  on  lot  No.  4 
while  the  excavation  of  the  foundation  for 
the  store  on  No.  3  was  being  done  was  re- 
ferred to  the  architects,  and  they  promptly 
and  clearly  decided  that  It  was  tiie  duty  of 
the  plaintiff,  the  contractor,  and  that  he  was 
not  entitled  to  additional  time  for  the  ful- 
fillment of  his  contract  by  reason  of  delay 
covering  the  time  taken  in  determining  this 
question  and  tn  doing  the  work.  Of  this  al- 
leged custom,  varying  the  meaning  of  the 
contract  as  construed  by  the  architects,  no 
intimation  of  any  reliance  upon  it  was  given 
in  the  pleadings,  in  the  plaintiffs  statement 
of  the  particulars  of  his  claim,  or  in  the 
statement  of  the  grounds  of  his  defense  to 


the  defendant's  special  pleas,  a  statement 
which  the  court  required  to  be  filed.  Tliere 
was  no  effort  made  by  the  plaintiff  to  bring 
home  knowledge  of  this  alleged  custom  to 
the  defendant  or  to  the  architects,  although 
they  testified  that  they  had  never  heard  of 
such  a  custom ;  nor  was  there  any  evidence 
to  prove  that  the  custom  was  so  general,  uni- 
form, and  notorious  as  to  raise  a  prima  facie 
presumption  of  knowledge  thereof  on  the 
part  of  the  parties  to  be  affected  thereby. 
There  was  also  no  proof  offered  as  to  fraud, 
or  its  equivalent,  on  the  part  of  the  archi- 
tects in  deciding  the  question  snbmitted  to 
them  by  the  letter  of  December  2,  1911,  su- 
pra, against  the  contractor.  In  these  cir- 
cumstances It  was  error  to  admit  testimony 
of  the  plaintiff  and  his  witnesses,  Beazley 
and  others,  above  mentioned,  with  respect 
to  the  alleged  custom. 

[3]  Evidence  in  such  a  case  will  not  be  ad- 
mitted under  the  guise  of  explaining  lan- 
guage used  in  the  contract,  to  ingraft  upon 
it  a  new  provision  upon  which  to  base  a 
substantial  defense,  and  especially  is  this  the 
rule  when  the  usage  or  custmn  is  not  relied 
on  In  the  pleadings.  Syer  &  Co.  v.  Lester, 
110  Va.  Ml,  82  S.  £.  122,  and  anthonUes 
cited. 

Among  the  authorities  there  cited  is  Ori- 
ental L.  Co.  V.  Blades  L.  Co.,  103  Va.  740.  50 
N.  E.  270,  where  in  the  opinion  of  the  court 
by  Buchanan,  J.,  it  is  said: 

"There  is  some  conflict  among  the  anthori- 
ties  as  to  the  necessity  of  pleading  a  custom  or 
usage  of  trade.  •  •  •  But  whenever  the 
question  has  been  raised  in  this  court,  except 
in  the  case  of  Hanabrougfa  v.  Neal  &  Co.,  94  Yo. 
722,  27  S.  E.  593,  which  was  thought  to  be  an 
exception  to  the  general  rule,  it  has  been  con- 
sidered necessary  for  the  party  relying  on  such 
custom  or  usage  to  set  it  up  in  bis  pleadings. 
Jackson's  Adm'r  v.  Henderson.  3  Leigh,  196; 
Governor,  etc.,  v.  Withers,  5  Grnt.  24,  50  Am. 
Dec.  95.  And  this  view  would  seem  to  be  the 
better  one,  since  such  customs  or  URRges  are 
generally  regarded  as  facts,  and  like  other  mate- 
rial facts  should  be  averred  and  proved." 

'  [4]  In   the   still  later  case   of   Bowles   ▼. 

Rice,  107  Va.  66,  67  S.  E.  575,  this  court  said: 

"Furthermore,  knowledge  of  the  existence  of 

the  custom  must  be  brotight  home  to  the  plain- 
tiffs [the  parties  affected  thereby],  unless  the 
evidence  snows  that  it  is  so  uniform  and  no- 
torious at  the  place  where  the  parties  affected 
by  it  reside  as  to  raise  a  prima  facie  presnmp- 
tion  that  they  knew  of  it." 

[61  In  Ferguson  v.  Oooch,  94  Va.  9,  28  S. 
B,  397,  40  L^  R.  A.  234,  the  opinion  quotes 
approvingly  authority  for  the  proposition 
that  a  custom  of  trade  may  control  the  noode 
of  performance  at  a  contract,  but  cannot 
change  its  intrinsic  character. 

In  the  case  here,  the  contract  is  neither 
silent  nor  ambiguous  on  the  point  to  which 
the  above-mentioned  evidence  of  the  plain- 
tiff was  directed,  but  when  applied  to  the 
subject-matter  and  the  conditions  known  to 
both  parties,  the  contract  is  clear  and  uo- 
ambiguous  in  the  Judgment  of  the  architects, 
as  shown  by  their  letter  of  December  5, 
1911,  quoted  from  above,  and  which  had  ref- 
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erence  to  tbe  "general  condldons"  clanse  of 
the  contract,  whlcb  provided  that  the  con- 
tractor "shall  be  responsible  for  all  viola- 
tions of  law,  or  damage  to  property,  caused 
by  him  or  his  employSa,  shall  promptly  pro- 
tect his  work,  and  shall  be  responsible  for 
any  acddenta  or  injuries  to  any  persons,  ei- 
ther workmen  or  the  public.    *    •     • " 

The  catfe  of  Richmond  City  v.  Barry,  109 
Va.  274,  63  S.  B.  1074,  greaUy  reUed  on  by 
the  learned  counsel  for  the  plaintiff  as  an- 
thority  for  the  admission  of  said  evidence, 
was  wholly  different  from  this.  In  ttiat  case 
the  question  arose  npon  a  demurrer  to  the 
evidence,  that  is,  as  to  how  the  bricks  laid 
In  a  sewer  should  be  counted,  whether  by 
actual  count  or  by  measurement,  under  the 
following  ambiguous  clause  in  the  contract: 
"Price  for  brick  furnished  and  laid  in  sew- 
er twenty  dollars  and  fifty  cents  ($20.50) 
p.  m."  In  the  opinion  of  the  learned  Judge 
of  the  trial  court,  made  a  part  of  the  rec- 
ord in  that  case  and  adopted  as  a  part  of  the 
opinion  of  this  court,  it  is  said: 

"'Elxtrinslc  evidence/  it  is  said  in  Browne 
on  Parol  Evidence,  {  57,  is  admissible  in  the 
construction  of  a  mercantile  contract,  to  show 
that  phrases  or  terms  used  in  the  contract  have 
acquired,  by  the  custom  of  the  locality,  or  by 
usage  of  trade,  a  peculiar  signification  not  at- 
taching to  them  in  their  ordinary  use;  and  this 
whether  the  phrases  or  terms  are  in  themselves 
apparently  ambiguous  or  not'  And  again  it  is 
stated-  in  the  same  work  (page  216)  'that  parol 
evidence  is  competent  to  annex  to  a  contract  a 
custom  or  nsage  of  the  business  and  locality 
known  to  the  parties,  or  so  generally  and  well 
settled  as  to  be  presumed  to  be  known  to  them, 
and  with  reference  to  which  they  must  be  deem- 
ed to  have  contracted.'  As  the  contract  in  this 
case  contains  no  stipulation  as  to  the  method 
by  which  the  quantity  of  brick  was  to  be  as- 
certained for  settlement,  but  is  silent,  or  at 
least  ambiguous,  in  that  respect,  parol  evidence 
was  admissible  to  show  whether  there  was  any 
agreement  between  the  parties  as  to  this  matter, 
and,  if  so,  what  it  was ;  and,  if  there  was  no 
agreement  between  them,  then  to  show  what 
was  the  custom  of  the  locality  where  the  con- 
tract was  made,_or  the  usage  of  trade,  and  with 
reference  to  which,  in  the  absence  of  any  spe- 
cial agreement,  they  are  to  be  deemed  to  have 
contracted,  •  •  •  and  we  have  it  conclusive- 
ly established  that^  according  to  the  usages  of 
trade  and  the  universal  custom,  the  price  of 
bricks  laid  in  the  sewer  at  $20.50  per  'M*  means, 
aAd  meant  at  the  time  of  the  making  of  the  con- 
tract, that  the  bricks,  both  for  the  horizontal 
sewer  as  well  as  for  the  manholes,  were  to  be 
paid  for  by  measure  and  not  by  count." 

The  trial  court  In  this  case  having  erred 
ta  admitting  the  evidence  just  discussed,  it 
follows  tbat  It  also  erred  in  overruling  the 
defendant's  motion  to  strike  oot  said  evi- 
dence. 

[I]  Wv  an.  ulav  of  opinion  that  the  court 
erred  Id  this  connection  in  giving  plaintiff's 
instrucnon  No.  T,  telling  the  jury  that  if 
tbey  believed  that  the  plaintiff  was  delayed 
In  the  execution  of  the  work  by  tbe  failure  of 
the  defendant  to  have  his  store  No.  322  (on 
lot  No.  4)  unaerplimed,  and  that  it  was  not 
tbe  duty  of  the  plaintiff  under  tbe  contract 
to  do  such  underpinning,  but  was  incumbent 
upon  the  defendant,  then  the  plalntlfl  was 


entitled  to  such  an  extension  of  Ums  for  tlie 
completion  of  stores  Nob.  1,  2,  and  8  beyond 
the  date  fixed  in  the  contracts  as  wonld 
eqnal  the  length  of  such  delay.  Without  the 
evidence  of  Beazley  and  others  as  to  said 
custom  and  usage.  Improperly  admitted, 
there  was  no  evidence  In  tbe  case  Justifying 
the  giving  of  instrnctlon  No.  7. 

It  appears  thai  during  the  progress  of  the 
work  an  Incorporated  company  known  as 
Shepherd  &  Peale,  Incorporated,  succeeded 
to  the  business  of  Anderson,  Cain  &  Shep- 
herd, architects  named  in  said  contracts, 
Cain  and  Anderson  retiring,  and  Peale,  act- 
ing for  said  corporation,  became  the  inspec- 
tor of  the  plaintifTs  work  being  done  for  tbe 
defendant  on  or  about  the  11th  day  of  Sep- 
tember, 1912,  after  the  concrete  work  bad 
been  fully  completed ;  hence  he  knew  nothing 
about  how  it  had  been  done.  It  further  ap- 
pears that  the  plaintiff  made  up  a  final  state- 
ment of  his  account  as  of  October  21,  1912, 
showing  a  balance  of  $3,842.05,  and  presented 
it  to  Peale,  and  he  marked  it  "Approved 
Nov.  4,  1912,  Shepherd  &  Peale,  Inc.,  per 
Harry  Peale."  Upon  this  statement  a  cer- 
tificate for  $2,000  was  afterwards  signed 
by  Shepherd,  and  was  paid  by  defendant  to 
the  plaintiff  through  Shepherd,  but  no  other 
or  final  certificate  covering  tbe  balance  or 
final  payment  due  the  plaintiff  has  ever  been 
issued  as  provided  for  In  the  contracts,  the 
contracts  stipulating  that  the  owner  should 
not  be  liable  except  upon  the  final  certificate 
of  the  architects  in  writing,  signed  by  them, 
that  the  work  had  been  accomplished  to  their 
satisfaction  and  that  of  the  owner. 

Peale,  testifying  for  the  defendant  in  this 
case,  said: 

"The  concrete  work  on  these  stores  was  en- 
tirely unsatisfactory  to  me  when  I  took  charge, 
at  which  time  all  uie  concrete  work  was  finish- 
ed." 

He  also  stated  that  the  concrete  work  was 
never  approved,  and  that  the  indorsement 
on  the  account  referred  to  was  intended 
merely  as  showing  a  correct  statement  of 
tbe  payments  theretofore  made,  saying: 

"This  concrete  was  never  approved  by  'Shep- 
herd &  Peale,  Inc.,  per  Harry  Peale.'  This 
paper  alluded  to  was  approved,  as  stated  by  me, 
on  November  4th,  as  being  a  correct  amount  of 
the  contract,  of  the  money  paid,  and  of  the 
balance  due.  The  approval  of  a  bill  by  an  ar- 
chitect in  no  way  can  be  construed  as  an  ap- 
proval of  the  work.  All  approvals  by  architects 
during  the  progress  of  the  work  are  distinctly 
stated  in  the  code  of  the  American  Institute  of 
ArcMtects  as  not  approving  defective  work; 
and  the  only  approval  of  the  work  is  the  last 
and  final  certificate  given  by  the  architect." 

The  witness  further  stated  that  no  esti- 
mate was  given  by  him  to  Chesterman,  the 
contractor,  but  the  bills  submitted  by  Ches- 
terman to  Shepherd  &  Peale  as  architects 
for  approval  were  gone  over  with  him,  and, 
finding  the  amounts  correct,  were  approved 
as  to  amounts.  Cain,  one  of  the  architects 
named  ui  the  contracts,  who  prepared  the 
specifications  and  was  the  Inspector  of  the 
work  during  the  time  tbe  concrete  work 
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being  done,  testified  In  reference  to  It  tbat 
the  work  had  not  been  done  to  his  satisfac- 
tion ;  that  he  had  not  at  any  time  accepted 
the  concrete  work  as  having  been  done  ac- 
cording to  the  plans  and  specifications ;  that 
he  had  examined  this  work  since  be  left 
there,  In  company  with  several  other  par- 
ties, and  considered  It  bad.  Shepherd,  an- 
other of  the  architects  named  In  the  con- 
tracts, who  remained  in  charge  of  the  work 
throughout,  testified  that  it  was  his  business 
to  issue  certificates  upon  which  payments 
to  contractors  were  made,  upon  the  report 
of  his  associate,  Cain,  as  to  the  manner  in 
which  the  work  was  done;  that  when  Cain 
retired  Peale  performed  the  duty  of  super- 
vising the  buildings,  but  was  never  vested 
with  authority  to  issue  certificates,  all  cer- 
tificates upon  which  payments  were  made 
being  issued  and  approved  by  him,  except 
one,  which  went  through  during  his  absence, 
and  that  he  did  not  issue  the  final  certificate 
(In  this  case)  because  be  was  not  satisfied 
with  the  manner  in  which  the  work  bad 
beoi  done.  Witness  further  stated  that 
while  Peale  took  the  place  of  Cain  to  pass 
upon  the  work,  he  was  given  no  authority 
to  issue  certificates;  tbat  In  this  particular 
case  he  at  no  time  considered  Peale's  report 
or  statements  as  to  work  done  conclusive, 
and  that  be,  witness,  did  not  issue  a  final 
certificate,  as  called  for  by  the  contract,  be- 
cause he  was  not  satisfied  tbat  the  work  was 
completed  satisfactorily  to  the  owner,  and 
that  he,  himself,  was  not  satisfied  with  its 
completion.  The  owner,  the  defendant,  tes- 
tified that  the  work  was  not  done  to  his  sat- 
isfaction; that  it  was  done  of  defective 
materials,  and,  upon  having  it  examined  by 
competent  experts,  he  was  advised  that  It 
was  materially  and  substantially  defective, 
the  damages  to  his  buildings,  their  impaired 
value  on  account  thereof,  being  not  less  than 
$300.  The  experts  and  real  estate  agents 
called  as  witnesses  for  the  defendant  cor- 
roborated him  in  his  statements  as  to  de- 
fective materials  used  in  the  work,  etc. 

On  the  other  hand,  the  plaintiff  introduced 
witnesses  and  a  number  of  letters  to  prove 
the  following  facts:  (1)  That  there  was 
never  any  complaint  theretofore  made  for 
defective  concrete  work,  for  which  $2,000 
or  $3,000  damages  were  claimed  upon  the 
trial  of  the  case;  (2)  that  the  only  com- 
plaint which  was  ever  made  about  the  con- 
crete was  the  roughness  of  the  walls,  which 
was  removed;  (S)  that  the  houses  were  receiv- 
ed by  the  defendant  without  any  objection ; 
(4)  that  the  concrete.  Instead  of  being  soft, 
was  firm  and  strong— capable  of  carrying 
the  required  load;  and  (5)  that  the  cracks 
in  the  concrete  work  were  such  as  could  be 
easily  repaired  at  a  very  small  outlay,  and 
that  the  defendant  never  intimated  an  in- 
tention to  claim  damages  because  ^  defec- 
tive work  until  November  13,  1912;  which 
was  after  the  stores  had  been  taken  posses- 
sion of  by  blm. 


Under  the  defendant's  second  assignment 
of  error  it  is  Insisted  that  the  court's  rulings 
in  giving  and  refusing  instructions  on  this 
branch  of  the  case  were  erroneous,  and  In 
fact  it  is  urged  that  the  plaintiff  did  not  have 
a  right  to  bring  this  suit,  as  the  work  was 
not  done  to  the  satisfaction  of  the  defendant 
and  the  architects,  as  required  by  the  con- 
tracts, nor  had  the  plaintiff  obtained  from 
the  architects  the  certificate  required  by  the 
contracts. 

It  Is  true  that  the  contracts  provided  that 
the  work  was  to  be  done — 
"within  the  time  aforesaid  in  a  good,  workman- 
like and  substantial  maoner,  to  the  satisfac- 
tion of  the  party  of  the  first  part  and  under  the 
direction  oi  said  Anderson,  Cain  &  Shepherd 
to  be  testified  to  by  a  writing  or  certificate  un- 
der the  hand  of  said  Anderson,  Cain  &  Shep- 
herd. •  •  *  Final  payment  to  be  made  on 
completion  of  the  buildings  to  entire  satisfaction 
of  party  of  first  part  and  the  architects:  Pro- 
vided, that  in  each  of  said  cases  a  certificate 
shall  be  obtained  and  si;rnod  by  the  said  An- 
derson, Cain  &  Shepherd." 

But  it  appears  from  the  facts  proved  or 
admitted  that  after  the  buildings  contracted 
for  had  been  completed,  they  were,  on  or 
about  November  1,  1912,  turned  over  to  the 
defendant,  and  were  received  by  htm  with- 
out one  word  of  objection  or  complaint ;  that 
be  never  made  any  complaint  about  the  work 
until  at  the  meeting  between  him,  Peake, 
Beaziey,  and  Cbesterman,  on  November  13, 
1912,  at  which  meeting  his  complaint  was  con- 
fined to  an  objection  to  the  rough  appearance 
of  the  concrete  basement  walls,  which  was 
afterwards  remedied,  and  at  which  meeting 
Peale  suggested  that  $350  would  be  "fair  com- 
pensation for  the  defects  in  the  concrete  work 
complained  of,  and  advised  a  settlement  on 
that  basis  of  the  balance  claimed  by  plain- 
tiff on  the  account  he  had  presented,  and 
which  Peale  had  indorsed  and  stamped,  "Ap- 
proved." Neither  defendant  nor  the  archi- 
tects ever  made  any  objection  to  the  concrete 
work  nnOl  this  suit  was  brought,  and  at  the 
trial  the  defendant,  as  it  would  seem,  made 
no  claim  for  damages  because  of  the  rough- 
ness of  the  walls,  but  confined  his  testimony 
and  complaint  to  tlie  concrete  floors.  Not 
only  so,  but  on  October  5, 1912,  plaintiff  wrote 
the  architects  as  follows: 

"I  am  inclosing  you  herewith  my  bill  for  bal- 
ance due  on  the  contract  work  in  connection 
with  the  above-mentioned  store  buildings.  Ev- 
erything in  connection  with  said  contract  ha^ 
been  completed,  except  the  straightening  up  of 
the  concrete  walls. 

"I  would  call  your  attention  to  the  fact  that 
we  have  not  collected  anything  for  extra  work 
whatever,  and  which  will  total  three  thooMcd 
($3,000.00)  dollars,  or  more. 

"Trusting  that  I  may  receive  voucher  for 
the  same  at  an  early  date,"  etc. 

To  this  letter  the  architects  replied  on  t>c- 
tober  8th,  acknowledging  the  receipt  of  the 
plaintifTs  bill  for  balance  due  on  contract 
work  "In  connection  with  the  above-mention- 
ed store  buildings,"  saying: 

"We  have  seen  Dr.  Scott,  and  if  you  will  call 
In  hero   to-morrow  morning  we  will  have  the 
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check  on  accomit  for  yoD.  Kindly  make  n«  up 
a  statement  ahowing  your  contract  price,  and 
the  TarlouB  amounts  itemized  that  have  been 
paid  on  same  up  to  date,  also  let  us  have  your 
bill   for   extra  work  and   allowances." 

On  October  10th  a  partial  payment  of  $3,- 
OOd  was  made  on  the  account,  and  October 
llth,  the  architects  wrote: 

"On  the  writer's  visit  to  the  building^  this 
morning  we  find  that  you  have  no  workmen 
there  at  all.  Tbis  is  absolutely  necessary  that 
the  small  items  that  are  yet  to  be  completed 
should  be  done  at  once,  so  as  to  complete  your 
contract  on  the  above  buildings." 

Severa!  meetings  were  then  had  between 
Peale  and  Beazley,  representing  the  plaintiff, 
about  the  amount  claimed,  and  Peale  asked 
that  a  separate  bill  be  made  ont  for  the  ex- 
tras, which  was  done.  By  October  2l8t,  the 
two  bills  were  made  out— one  for  the  original 
contract  work  and  the  other  for  the  extras. 
When  the  bill  for  the  original  or  contract 
work  was  first  made  out,  the  balance  due 
therecm  was  $3,842.05.  Subsequentiy,  on  No- 
vember 13th,  after  a  conference  had  earlier 
In  the  month  between  the  plaintiff,  the  con- 
tractor, and  hia  agent,  Beazley,  and  Scott, 
the  defendant,  and  Peale,  another  payment 
of  $2,000  was  made,  leaving  due  on  that  bill 
$1,842.05,  and  Scott,  the  defendant,  having 
taken  possession  of  'the  buildings  13  days 
prior.  Thai.  biU  was  presented  by  the  plain- 
tiff upon  the  trial  as  a  certificate  of  the  archi- 
tecte  required  by  the  contract  The  bill,  as 
before  stated,  had  upon  It  the  following:  "Ap- 
proved November  4th,  1912,  Shepherd  & 
Peale,  Inc.,  pe;  Harry  Peale" — also  on  It  ap- 
pearvid  these  letters,  "O.  K.,  H.  P."  It  Is  not 
disputed  that  Peale  put  said  indorsements  on 
the  bill,  and  therefore  the  only  question  pre- 
sented with  respect  thereto  was,  what  effect 
was  to  be  gicen  to  such  approval,  and  wheth- 
er the  defeiidant  knew  of  It  Beazley  and 
the  plahutifi  contended  that  the  defendant 
knew  of  such  approval,  while  the  latter  de- 
nied knowledge  thereof  and  proved  that  he 
was  not  In  Richmond  on  that  day.  On  the 
other  hand,  Peale,  testifying  for  the  defend- 
ant, asserted  positively  that  the  defendant 
was  present  when  the  paper  was  approved, 
although  he  (witness)  denied  that  it  was  in- 
tended as  a  certificate.  It  appears,  however, 
that  the  defendant  himself,  when  testifying, 
made  these  statements: 

"There  were  one  or  two  conferences  about  ex- 
tras prior  to  that  [November  13th]."  "Our  in- 
terviews were  very  largely  confined  to  the  ex- 
tras." "Ad  to  the  amount  of  the  payment  on 
the  eestrh^t  thtre  was  never  any  dispute  as  to 
the  aSBociit.'* 

Pc£^e,  rigsSi.  speaking  of  thi.s  paper  mark- 
ed, "Approved  Nov.  4th,"  testified: 

"Dr.  Scott  Hnd  Mr.  Chesterman  and  myself 
had  a  consultation  a  week,  or  perhaps  two 
week*,  prior  to  this  date  on  tbis  bilL" 

It  would  seem  from  this  statement  that 
Peale  at  the  conference  he  referred  to,  and 
when  the  defendant  was  present,  then  mark- 
ed on  the  bUl  "O.  K.,  H.  P.,"  and  stamped  it 


afterwards  on  November  4tb,  for  he  ezplaina 
the  circumstances  as  follows: 

"A.  This  is  a  pencil  'O.  K.'  in  my  handwrit- 
ing. 'O.  K.'d'  for  my  own  convenience  before 
running  the  final  approval  stamp  on  it. 

"Q.  Did  you  mean  when  you  first  examined 
it  you  marked  it  'O.  K.,'  and  that  was  previous 
to  your  stamping  it?    A.  Yes. 

"Q.  An  O.  K.  does  not  mean  that  the  bill  is 
correct  and  due?  A.  No;  the  pencil  'O.  K.'  is 
only  a  memorandum  of  my  own  that  the  bill 
was  to  be  approved,  which  it  was  later." 

This  evidence  certainly  strongly  tended  to 
prove  that  the  bill  was  actually  approved 
and  O.  K.'d  before  November  4th  at  a  meet- 
ing at  which  the  defendant  was  present,  al- 
though it  was  not  regularly  stamped  until 
the  subsequent  date  of  November  4th,  so  that 
whether  defendant  was  In  Bichmond  on  the 
last-named  date  would  be  Immaterial,  for  if 
the  bill  was  Indorsed  approved  by  the  archi- 
tects in  his  presence,  the  stamping  of  a  more 
formal  approval  thereon  afterwards  made  it 
no  less  an  approval,  if  the  first  indorsement 
was  Intended  and  understood  between  the 
parties  to  be  such  approval  as  the  contracts 
required,  which  was  a  question  of  fact  for 
the  jury  to  determine  from  the  evidence, 
since  the  contracts  did  not  specify  the  form 
of  the  writing,  but  only  said,  "by  a  writing 
or  certificate,"  a  printed  form,  according  to 
the  evidence,  being  used  In  such  cases  only 
as  a  matter  of  convenience.  One  of  the  wit- 
nesses, Wright,  a  dvll  engineer,  testifying  on 
this  point,  said: 

"My  understandintj  is  that  the  certificate  is 
given  as  written  evidence  of  the  approval  of 
the  work  and  of  the  amount  I  don't  know 
that  it  makes  any  difference  what  form  it  is 
on,  just  so  it  is  written  and  signed  as  evidence 
of  approval  on  the  part  of  the  architect  That 
is  my  understanding  of  it" 

To  the  same  effect  is  the  testimony  given 
by  witness  Hunt  an  experienced  architect 
and  there  was  no  evidence  to  the  contrary, 
the  defendant  to  avoid  the  effect  of  the  paper 
in  question  relying  alone  upon  the  evidence 
of  the  architect,  Peale,  that  he  did  not  intend 
that  paper  to  be  a  final  estimate,  but  only  a 
paper  showing  "a  correct  amount  of  the  con- 
tract, of  the  money  paid,  and  of  the  balance 
due." 

We  agree  with  the  learned  counsel  for  the 
plaintiff  that  it  is  quite  difficult  to  nnder- 
stand  the  distinction  which  the  witness  Peale 
attempted  in  saying  that  he  did  not  mean  a 
paper  as  a  certificate  of  approval  which  he 
first  marked  "O.  K."  and  then  stamped  "Ap- 
proved"; especially  is  it  dlfilcult  to  under- 
stand his  attempted  distinction  when  he 
afterwards  admitted  that  it  was  broader 
than  he  claimed  at  first,  saying:  "As  answer- 
ed before,  it  was  approval  of  workmanship, 
materials,  and  amounts,  but  was  not  the  final 
approval." 

The  plaintiff,  at  the  trial,  also  produced  a 
similar  paper  to  that  of  the  first,  dated  Octo- 
ber 21st  as  his  bill  for  extras,  and  it  is  con- 
ceded that  that  paper  was  examined  by  the 
defendant   and    Peale   at    the    meeting   on 
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November  13tb,  all  Items  Mug  tiken  approved 
except  two,  one  of  $61.60  and  the  other  of 
$63.36,  opposite  to  which  items  was  written 
the  word  "arbitrate,"  as  they  were  to  be  the 
subject  of  arbitration.  After  that  had  been 
done  the  defendant  asserted  for  the  first  time 
his  right  to  a  set-off  against  the  plaintiff's 
claim  for  delay.  This  bill  was  not  then  ap- 
proved In  writing,  as  there  were  the  two 
items  to  be  settled  by  arbitration,  and  on 
December  11th  following,  plaintiff  saw  Peale, 
who  had  removed  to  New  York,  and  asked 
whether  or  not  he  would  approve  the  bill  for 
extras  with  the  exception  of  the  said  two 
items,  whereupon  Peale  wrote  npon  the  bill: 
"The  above  bill  is  correct  except  the  following 
two  items,  which  it  was  agreed  to  arbitrate: 
Item  of  $61.60  for  cement  mortar  in  laying  old 
briciu,  item  of  $63.36  for  extra  thickness  in 
concrete  floor  in  store  No.  4.    Approved  by  Har- 

87    Peale,    December    11th,    1912,    New   York 
ity." 

Shepherd  was  then  seen,  and,  having  been 
shown  the  approval  of  Peale,  be  approved  It 
to  the  extent  to  which  Peale  had  approved  It 
by  writing  thereon,  "Approved  January  11, 
1913,  Shepherd  &  Peale,  Ina,  per  A.  T.  Shep- 
herd." Subsequently  he  wrote  upon  the  bill 
as  follows: 

"This  item  of  $63.60  has  been  investigated 
and  the  thickness  of  the  floor  found  to  be  7" 
(inches)  at  a  point  immediately  in  front  of  re- 
frigerators. A.  T.  Shepherd.  January  22d, 
1913." 

The  plaintiff  then  abandoned  his  claim  as 
to  the  item  of  $61.60  and  brought  this  suit 
The  defendant  at  the  trial  denied  also  that 
said  bill  for  extras  was  a  proper  cerdflcate, 
although  he  did  not  deny  that  on  November 
13, 1912,  all  of  the  Items  thereon  were  In  his 
presence  checlied  as  correct  except  the  two 
Items  mentioned  for  arbitration. 

[7]  The  defendant  bad  the  possession  of 
the  four  stores  from  and  after  November  1, 
1912,  made  a  payment  to  the  plaintiff  of 
$2,000  November  13th  on  account  of  the 
balapce  due  on  the  statement  and  account  O. 
E.'d  and  stamped  approved  by  Peale,  and 
though  he  refused  to  pay  the  balance  due.  It 
nowhere  appears  that  it  was  because  the 
plaintiff  had  not  furnished  him  a  more  for- 
mal writing  or  certificate  of  a  final  estimate 
signed  by  the  architects.  Upon  the  foregoing 
state  of  facts  and  circumstances,  which,  it 
not  admitted,  the  evidence  tended  strongly 
to  prove,  the  defendant,  in  asking  Instruc- 
tions to  the  Jury,  recognized  that  the  plain- 
tiff had  the  right  to  sue  for  the  amount 
claimed  in  his  bill  for  extras  indorsed:  "Ap- 
proved January  11,  1913.  Shepherd  &  Peale, 
Inc.,  per  A.  T.  Shepherd,"  but  only  claimed 
that  the  first  paper  "O.  K'd"  and  stamped: 
"Approved  November  4th,  1912.  Shepherd  & 
Peale,  Inc.,  per  Harry  Peale" — was  not  a 
sufBclent  compliance  with  the  requirements 
of  the  contract 

[B]  There  is  therefore  no  dispute  that 
Peale  put  on  the  first-named  paper  the  words 
and  letters  appearing  thereon,  and  the  au- 
thorities seem  to  hold  with  uniformity  that 


when  no  form  of  writing  1b  Q>ecifled  in  the 
contract,  but  merely  that  the  approval  of  the 
architects  shall  be  "by  a  writing  or  certifi- 
cate," any  writing  which  fairly  carries  out 
the  purposes  for  which  It  was  Intended  Is 
sufficient 

In  Mercantile,  etc.,  Co.  v.  Hensey,  205  U. 
S.  298,  27  Sup.  Ct  535,  51  L.  Ed.  811,  10  Ann. 
Cas.  572,  language  very  similar  to  the  con- 
tracts In  this  case  was  used,  the  language 
there  being,  "Provided,  that  In  each  of  the 
said  cases  a  certificate  shall  be  obtained  from 
and  signed  by  the  architect"  the  paper  relied 
on  as  a  compliance  with  that  provision  of  tlje 
contract  being  a  letter,  and  the  Supreme 
Court  of  the  United  States  held  that  to  be 
Buffldent  See,  also,  Wyckofl  t.  Myers,  44  N. 
Y.  143;  Eastham  v.  West,  etc,  Co.,  38  Wash. 
7,  77  Pac.  1051. 

As  to  the  paper  relied  on  in  this  case,  the 
court  by  its  Instructions  fairly  submitted 
to  the  Jury  two  facts  to  determine  from  the 
evidence:  First  whether  the  defendant  saw 
the  paper  and  agreed  that  the  work  was  sat- 
isfactory to  him,  as  testified  to  by  the  witness 
Beazley;  and,  second,  whether  Peale  Intraid- 
ed  said  paper  to  be  the  certificate  called  for 
by  the  contracts-^oth  of  which  qaestions 
were  decided  by  the  Jury  In  favor  of  the 
plaintiff. 

In  view  of  the  facts  and  circumstances 
narrated,  It  would  be,  as  It  seems  to  us,  a 
manifestly  unjust  and  unwarranted  ruling 
that  the  plaintiff  could  not  maintain  this 
action  to  recover  the  balance  alleged  to  be 
due  him  by  the  defendant  for  the  work  done 
and  materials  furnished  under  their  con- 
tracts. But  whether  the  defendant  was  en- 
titled to  a  recovery  on  tils  special  plea  of  set- 
off, claiming  damages  of  the  plaintiff  by  rea- 
son of  defective  concrete  work  and  for  loss 
of  rentals  from  the  four  stores  because  of 
delay  In  their  completion  according  to  the 
terms  of  the  contracts,  and.  If  so,  how  much, 
was  also  a  question  for  the  jury  under  proper 
Instmctious  from  the  court 

[9]  It  is  too  well  settled  to  require  citation 
of  authority  that  the  rule  as  to  the  measure 
of  damages  for  the  defective  work  In  such  a 
case  is  the  difference  between  the  value  of 
the  houses  built  according  to  the  contract— 
the  contract  price — and  the  value  of  the 
houses  as  actually  completed.  There  Is  little 
or  no  controversy  here  with  respect  to  the 
court's  instructlous  on  that  feature  of  the 
case,  and  we  pass  to  the  consideration  of  the 
question  as  to  who  was  responsibla  for  the 
delay  In  the  completion  of  the  builrUxisSt  and 
the  Instructions  given  and  refused  c;  (^ 
trial  court  submitting  that  Questl^i^  \ft  iSa 
jury. 

The  claim  for  the  allowanpe  of  ttadnuntft 
time  because  of  delay  was  based  on  tbrp* 
grounds:  (1)  Becanse  of  the  refusal  of  the 
defendant  to  be  responsible  for  the  under- 
pinning of  the  wall  of  the  honse  on  lot  Na 
4 ;  (2)  because  of  the  act  of  City  Inspector 
Beck  in  stopping  the  work  between  the  20th 
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of  February,  1912,  and  April  4, 1912;  and  (3) 
because  of  delay  necessarily  Inrolved  In  the 
performance  of  the  extra  work  ordered  from 
time  to  time. 

We  are  unable  to  find  In  the  evidence  any- 
thing to  Justify  the  third  ground  for  delay, 
and  have  already  sufficiently  discussed  and 
disposed  of  the  first  ground,  relating  to  the 
underpinning  of  the  wall  of  building  on 
lot  4. 

[10]  With  respect  to  the  question  whether 
or  not  the  plaintiff  should  be  allowed  addi- 
tlonal  time  by  reason  of  the  work  being  stop- 
ped by  the  building  inspector  from  Febru- 
ary 21  to  April  3,  1912,  it  is  to  be  observed 
that  the  work  was  wholly  In  charge  of  the 
plaintiff,  as  an  independent  contractor,  re- 
sponsible for  the  result,  and  If  the  completion 
of  the  buildings  contracted  for  was  delayed 
the  burden  was  upon  him  to  show  that  the 
fault  was  not  with  him,  but  with  the  defend- 
ant. By  the  "general  conditions"  clause  of 
the  specifications  it  was  expressly  set  forth 
that: 

"All  requisites  shall  be  supplied  for  the  prop- 
er construction  and  completion  of  the  work, 
according  to  the  true  intent  and  meaning  of  the 
plans  and  specifications  without  any  cost  what- 
ever to  the  owner.  •  •  *  The  contractor 
shall  observe  all  city  ordinances  and  regulations 
of  building  inspection,  which  will  form  a  part 
of  these  specifications." 

The  city  ordinances  provided  that  no  build- 
ing should  be  erected  without  a  written  per- 
mit to  the  owner,  issued  by  the  building  In- 
spector upon  plans  and  specifications  to  be 
approved  by  him,  and  the  first  clause  of  the 
"general  conditions"  of  the  plans  and  specifi- 
cations, made,  as  we  have  seen,  a  part  of  the 
contract,  distinctly  provided  that  the  permit 
to  erect  the  buildings  should  be  secured  by 
the  contractor,  the  language  of  the  contract 
being: 

"He  shall  lay  out  his  work  and  be  responsi- 
ble for  its  correctness,  shall  obtain  all  necessary 
permits  to  properly  carry  out  this  work,  paying 
the  lawful  fees  therefor,  shall  give  the  proper 
authorities  all  requisite  notices  relating  to  the 
work  in  his  charge." 

Accordingly,  the  plaintiff,  on  November  25, 
1911,  made  an  application  for  the  necessary 
permit  required  by  the  city  ordinances,  bas- 
ing the  application  upon  the  plans  and  speci- 
fications for  the  buildings  as  originally 
drawn,  which  called  for  an  excavation  for 
the  cellar  and  foundation  under  stores  1,  2, 
and  3  of  the  depth  of  12  feet,  but  before  this 
application  was  made,  and  the  day  after  the 
exeeation  of  the  contract,  that  Is,  on  Novem- 
ber 11th,  upon  the  suggestion  of  the  plaintiff 
himself  to  carry  the  depth  of  the  excavation 
two  feet  deeper,  these  plans  had  been  modi- 
fied by  an  agreement  between  the  parties  to 
the  effect  that  the  excavation  should  be  car- 
ried to  a  depth  of  14  feet.  This  Increased 
depth  of  excavation  having  been  agreed  on, 
the  plalntifTs  compensation  was  increased  ac- 
cordingly, and  for  this  Increased  considera- 
tion he  undertook  to  carry  ont  his  contract  as 
thus  modified.  But,  in  applying  for  the  neces- 


sary building  permit,  he  failed  to  note  this 
increased  depth  of  the  excavation  called  for 
on  the  plans,  that  is,  he  failed  to  give  the 
building  inspector  any  notification  thereof, 
the  consequence  of  which  was  that  the  per- 
mit was  issued  on  the  original  plans.  Sub- 
sequently, to  wit,  on  February  21,  1912,  the 
building  inspector,  upon  finding  that  the  ex- 
cavation was  being  carried  two  feet  deeper 
than  called  for  in  the  plans  and  specifications 
approved  by  blm,  ordered  the  work  stopped, 
and  no  further  progress  was  made  on  the 
work  till  April  4th  following.  These  appear 
as  undisputed  facts,  and  at  the  trial  of  this 
case  there  was  also  evidence  introduced  tend- 
ing to  prove  that  had  the  plaintiff  filed  with 
the  plans  and  specifications  submitted  to  the 
building  Inspector  the  letter  of  November  11, 
19H,  by  which  the  defendant  directed  the 
Increased  depth  of  the  excavation  and  agreed 
to  allow  additional  compensation  therefor, 
or  notified  the  inspector  of  this  change,  there 
would  have  been  no  difficulty  in  going  for- 
ward with  the  work  according  to  the  terms 
of  the  contracts. 

It  Is  insisted  by  the  learned  counsel  for 
the  defendant  that  the  trial  court  erred 
greatly  to  his  prejudice  in  its  rulings  with 
respect  to  instructions  given  and  refused 
upon  this  branch  of  the  case,  In  that,  by  the 
court's  rulings  the  resiwnslbillty  for  the  ac- 
tion of  the  building  inspector,  stopping  the 
work  on  February  21,  1912,  was  put  wholly 
upon  the  defendant  and  thereby  Justified  the 
claim  made  by  the  plaintiff  that  he  should  be 
excused  for  the  delay  from  that  date  to 
April  4th,  following.  In  completing  the  work 
on  stores  1,  2,  and  3,  as  well  as  in  complet- 
ing the  work  on  store  No.  4,  instead  of  leav- 
ing to  the  Jury  the  determination  of  whether 
or  not  this  stoppage  of  the  work  was  due  to 
the  plaintiff  or  to  the  defendant,  as  was  ask- 
ed in  Instruction  No.  28,  offered  by  the  de- 
fendant and  refused. 

Instruction  No.  6,  given  for  the  plaintiff, 
having  told  the  Jury  that  the  plaintiff  was 
entitled  to  such  an  extension  of  time  beyond 
the  dates  fixed  in  the  two  contracts  for  the 
completion  of  the  houses,  resjjectively,  as  the 
Jury  might  believe  from  the  evidence  he  was 
delayed,  by  the  orders  of  the  building  Ins^tec- 
tor  between  February21  and  April  4, 1912,  and 
also  to  such  an  additional  extension  of- time 
as  the  Jury  might  deem  reasonable  for  any 
delay  which  they  believed  from  the  evidence 
that  the  plaintiff  was  caused  to  suffer  by  rea- 
son of  the  orders  of  the  building  inspector.  It 
was  clearly  erroneous  to  refuse  instruction 
No.  23,  asked  by  the  defendant,  to  the  effect 
that  if  the  stoppage  of  the  work  by  the  build- 
ing Inspector  was  due  to  the  failure  of  the 
plaintiff  to  apply  for  the  proper  permit,  or  to 
give  the  inspector  the  proper  notices,  he 
could  not  be  excused  for  the  delay  thereby 
occasioned,  and  that  the  defendant — 
"is  not  responsible  for,  and  cannot  be  charged 
with,  the  delay  in  the  completion  of  said  build- 
ings, or  any  of  them,  caused  by  such  stoppage, 
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«T  which  could  reasonably  have  been  prevented 
had  the  plaintiff  applied  in  due  time  for  proper 
permits,  or  had  in  due  time  given  the  proper 
authorities  'all  requisite  notices  relating  to 
the  work  in  his  charge.' " 

The  defendant  souKht  to  have  the  jury  told 
that  he  should  not  be  charged  for  any  delay 
which  could  reasonably  have  been  prevented 
had  the  plaintUt  complied  with  the  express 
terms  of  his  contracts,  and  the  jury  should 
have  been  so  instructed,  esiieclnlly  in  view  of 
the  fact  that  the  stoppage  of  the  work  of 
excavating  for  stores  1,  2,  and  3  could  not 
have  affected  In  any  manner  the  progress  of 
building  Ko.  4,  and  that  the  evidence  tended 
to  prove  that  the  real  cause  of  the  delay  was 
the  neglect  of  the  plaintiff  to  push  forward 
his  work,  coupled  with  the  bad  weather  and 
other  obstacles  he  encountered,  and  of  which, 
under  the  well-settled  rule  in  such  cases,  be 
took  the  risk. 

The  next  question  for  consideration  is 
whether  or  not  the  court  erred  In  Its  rulings 
as  to  the  measure  of  damages,  If  any,  that 
the  defendant  was  entitled  to  as  a  set-off 
Against  plaintiff's  demand. 

[11]  In  addition  to  the  facts  stated,  It  ap- 
pears from  the  evidence  that  at  the  time 
these  contracts  were  let,  tenants  were  ready, 
willing,  and  eager  to  occupy  the  buildings  as 
soon  as  completed,  and  that  this  was  known 
to  the  plaintiff ;  that  the  contracts  were  made 
expressly  with  reference  thereto,  and  given 
to  the  plaintiff  because  be  undertook  to  com- 
plete them  sooner  than  any  of  the  other  bid- 
ders therefor.  The  evidence  also  tended  to 
prove  that  the  defendant  lost  the  reasonable 
rentals  that  he  Would  have  received  had  the 
buildings  been  completed  on  time;  that  is, 
the  three  stores  1,  2,  and  3  by  March  15,  and 
.store  No.  4  by  May  2,  1912;  that  on  stores 
1,  2,  and  3  up  to  the  Institution  of  this  suit, 
and  that  on  store  No.  4  up  to  the  trial  of 
the  case. 

With  his  plea  of  set-offs  the  defendant  filed 
A  statement  showing  the  losses  of  rentals 
from  the  several  buildings,  and  the  evidence 
tended  to  aiflrmatlvely  show  that  such  was 
the  fair  and  reasonable  rental  value  of  the 
.stores — In  fact,  no  question  seems  to  have 
been  made  as  to  the  reasonableness  of  the 
figures  given  in  said  statement.  Therefore 
•the  contention  of  the  defendant  was  only  for 
the  actual  definitely  ascertained  loss  he  bad 
sustained  of  rentals  from  tenants  then  ready 
and  willing  to  take  possession  of  the  several 
stores  at  the  times  the  plaintiff  had  contract- 
ed to  have  them  completed  and  ready  for  oc- 
cupancy by  tenants. 

Every  consideration  of  right  and  justice 
demands  that  a  party  to  a  contract,  based  on 
a  full  and  fair  consideration  which  he  re- 
ceives, should  make  good  the  loss  to  the  other 
party  flowing  from  his  default;  and  rents 
and  profits  which  would  have  been  received 
but  for  such  default  are  recognized  by  the 


authorities  as  recoverable  where  they  are 
shown  with  reasonable  certainty  and  are  free 
from  any  element  of  speculation.  Bnrruss 
v.  Hlnes,  94  Va.  413,  26  S.  E.  875;  Perry  Tie, 
etc.,  Co.  V.  Reynolds,  100  Va.  264,  40  S.  E. 
919;  Raven  Red  Ash  Coal  Co.  v.  Herron,  114 
Va.  laS,  75  S.  B.  752. 

On  this  point  the  defendant  asked  for  in- 
struction No.  13,  which  propounded  correctl.v 
the  rule  of  law  laid  down  in  the  cases  just 
cited,  but  the  court  so  modified  the  instruc- 
tion as  to  limit  the  recovery  of  the  defend- 
ant on  his  plea  of  set-offs  for  lost  rents  to 
the  time  the  houses  were  turned  over  to  him. 
thus  precluding  from  the  consideration  of 
the  jury  the  loss  resulting  after  that  time,  a 
loss  which,  on  one  store,  continued  up  to  the 
time  of  the  trial.  This  instruction  was  refus- 
ed, notwithstanding  the  court  had  given  plain- 
tiff's Instruction  No.  14,  telling  the  jury  that 
it  was  the  duty  of  the  defendant  to  take  pos- 
session of  the  houses  and  to  suffer  his  ten- 
ants to  enter  as  soon  as  practicable,  whether 
completed  or  not,  and  to  make  the  best  he 
could  of  the  situation,  thereby  dlmluisUng, 
as  far  as  possible,  his  injury  by  reason  of 
plaintiff's  default  In  the  fulfillment  of  bis 
contracts. 

It  follows  that  we  are  of  opinion  that  de- 
fendant's instruction  No.  13  should  have  been 
given  as  asked. 

[1 2]  The  remaining  question  requiring  con- 
sideration Is  whether  or  not  the  court  erred 
In  giving  plaintiff's  Instruction  No.  1,  on  the 
question  of  an  alleged  waiver  by  the  defend- 
ant of  bis  right  to  claim  damages  for  defec- 
tive work  in  the  buildings.  This  Instruction 
left  to  the  jury  to  determine  from  the  evi- 
dence whether  the  defendant  accepted  the 
buildings  as  in  compliance  with  the  require- 
ments of  the  contract,  but  while  the  instruc- 
tion also  told  the  jury  that  they  "might  con- 
sider when,  to  what  extent,  and  in  what 
manner  the  defendant  expressed,  if  at  all,  bis 
dissatisfaction  with  the  work,  and  whether 
by  any  acts  or  by  conduct  on  his  part  during 
the  construction  of  the  buildings,  or  after 
their  alleged  substantial  completion  and  the 
surrender  of  the  houses  to  the  defendant,  he 
waived  any  objection  he  might  have  fairly 
made  to  any  of  the  work,"  it  not  only  failed 
to  define,  as  It  should  have  done,  what  acts 
would  Indicate  such  an  acceptance  and  what 
acts  would  Indicate  such  a  waiver,  and  there-, 
fore  the  Instruction  was  plainly  misleading, 
especially  so  when  read  in  connection  or 
along  with  instruction  No.  14,  given  for  the 
defendant,  which  rightly  limited  the  alleged 
waiver  to  an  intention  to  waive,  knowing  at 
the  time  that  he  was  waiving  his  rights,  and 
that  it  should  plainly  appear  that  he  did 
know  his  rights  and  Intended  to  waive  them. 

[13]  It  has  been  too  often  ruled  by  this 
court  .to  need  citation  of  authority  that  any 
Instruction  calculated  to  mislead  the  jury, 
whether  it  arises  from  ambiguity  or  any  oth' 
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er  cause,  ought  to  be  avoided;  and.  If  given. 
It  will  oblige  the  appellate  court  to  reverse 
the  Judgment 

We  have  not  undertaken  In  this  opinion  to 
consider  all  of  the  numerous  questions  aris- 
ing on  the  assignments  of  error  and  elab- 
orately argued  by  counsel,  for  the  reason  that 
such  of  the  questions  as  we  have  not  directly 
discussed  and  ruled  on  are  not,  as  it  would 
seem  to  ns,  likely  to  arise  upon  anothw  trial 
of  the  cas& 

For  the  reasons  stated,  the  Judgment  of  the 
drcnlt  court  must  be  reversed,  the  verdict  of 
the  Jury  set  aside,  and  the  cause  remanded 
for  a  new  trial  to  be  had  not  In  conflict  with 
the  views  expressed  In  this  opinion. 

Reversed. 

KEITH,  P.,  absent. 


(76  W.  Va.  239) 

SMITH  T.  BOARD  OF  EDUCATION  OF 
PARKERSBURG  DIST. 

(Supreme  Court  of  Appeals  of  West  Virginia, 
May  18,  1915.) 

(8tittahu$  iy  the  Court.) 

1.  CONTBAOTS    ^3166 — BniLOINa    OORTBAC^> 

Oka  WINGS  and  Sfbcifioations— Constbuo- 

TION. 

A  contract  between  the  owner  and  builder, 
for  the  erection  of  a  house,  expressly  referred  to 
the  drawings  and  specifications,  prepared  by 
the  architect  and  adopted  by  tbe  owner,  and 
identified  by  the  signatures  thereon  of  the  con- 
tracting parties,  and  made  them  parts  thereof, 
The  drawings  showed,  by  printed  words  in  the 
■paces  representing  the  corridors,  that  vitrolite 
wainscoting  was  to  be  ased  therein,  but  the 
specifications  made  no  mention  of  it,  and,  be- 
fore bidding  for  the  work,  the  contractor  exam- 
ined both  the  drawings  and  specifications,  bat 
was  informed  by  the  architect  that  vitroUte  was 
not  to  be  used,  and  that  he  would  erase  the 
words  relating  to  it  from  the  drawings,  but  hei 
failed  to  do  so,  and  did  not  advise  the  owner  of 
what  he  had  told  the  contractor,  who  bid  for 
the  work  as  a  whole  and  did  not,  in  terms, 
either  indnde  or  exclude  vitrolite.  He  refused 
to  put  it  in,  and  completed  the  building  with- 
out it.  The  owner  then  caused  it  to  be  put  in, 
and  deducted  tbe  cost  thereof  from  the  amount 
of  tbe  contractor's  bid ;  and  he  tfaerenpon  filed 
bis  bill  in  equity,  alleging  a  mistake  in  the  con- 
tract, and  praying  for  a  reformation  of  it  and 
for  a  decree  for  tbe  balance  claimed  to  be  due 
bim.  Held,  the  drawings  and  specifications  are 
both  parts  of  the  contract,  and  are  not  incon- 
sistent with  each  other  because  they  both  do  not 
show  that  vitrolite  was  to  be  used  in  the  cor- 
ridors;  one  supplements  the  other. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {  749;    Dec.  Dig.  <8=»ie6.] 

2.  PsiNciPAX  ARD  AoKirr  ®=>101— Bttildino 
CoHiBAOT— Abchitbot— AaSNOT. 

The  architect  is  only  a  special  agent,  whose 
antbori^  depends  upon  tbe  terms  of  his  em- 
ployment, or  upon  the  terms  of  the  contract 
between  the  owner  and  contractor. 

(Bd.  Note.— For  other  cases,  see  Principal 
and  Agent,  CenL  Dig.  Sg  2S5,  256,  830,  3&; 
Dec.  Dig.  «=>101.1 


3.  CoNTBACTS  «=a284— BiriLDiiro  ConrBAor— 
AtTTHOBiTT  or  Abohitkct  —  Chanob  of 
Plans. 

The  architect  had  no  authority  to  change 
the  plans  and  dispense  with  vitroUte  wainscot- 
ing in  the  corridors,  without  the  consent  of  the 
owner. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  129a-18(tt,  1808-1310, 1S1Z-1S19, 
1326-13&,^340-1342,  1344^1346,  1860,  IMl; 
Dec.  Dig.  «=>284.] 

t  CJontbaots  0=3284— Buxlduto  Contbaox  — 

MISTAKEN  AUTHOBITY  OF  ABCHITBCa^-KELI- 
ANCE  OF  CONTBACTOB— LlABILITT  OF  OWNEB. 

.  .  The  owner  is  not  responsible  for  the  mis- 
taken reliance  of  the  contractor  upon  the  bud- 
posed  authority  of  the  architect 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  rSig.  §§  1292-1302,  1308-1310,  1312-1316, 
1326-1338,  1340-1342,  1344-1848,  1350,  1861; 
Dec.  Dig.  <8=»284.] 

6.  Refobkation  of  Instbumbnts  «=3 16— Mu- 
tual Mistake- Right  to  Relief. 

Equity  will  not  reform  a  contract  on  the 
ground  of  mistake  unless  the  mistake  is  mutual, 
or,  if  not  mutual,  unless  it  was  known  to  ths 
other  party  who  has  been  guilty  of  inequitable 
conduct,  or  unless  one  party,  either  by  conduct  or 
representations,  has  caused  the  other  to  be  misled. 
[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  {  68 ;  Dec.  Dig.  «=» 
lo.j 

Appeal  from  Circuit  Court,  Wood  County. 

Suit  by  Charles  A.  Smith  against  the 
Board  of  Edacation  of  Parkersburg  District 
From  decree  for  defendant,  plalntia  appeals. 
Affirmed. 

Smith  D.  Tomer,  of  Parkersburg.  for  ap- 
pellant Ii,  N.  Tavenner  and  Ereps,  Russell  & 
Hiteshew,  both  of  Parkersburg,  for  appellee. 

WILLIAMS,  J,  This  salt  was  brought  by 
Chas,  A.  Smith  to  reform  a  builder's  con- 
tract made  by  him  with  the  board  of  educa- 
tion of  Parkersburg  district,  for  the  erec- 
tion of  a  12-room  scfaoolhouse  at  the  corner 
ot  Seventh  street  and  Park  avenue  in  the 
dty  of  Parkersburg,  and  to  recover  an  al- 
leged balance  of  $1,387.25  claimed  to  be  due 
on  the  ccmtract  A  decree  was  made  on  the 
7th  of  July,  1914,  adjudging  that  plaintiff 
was  not  entitled  to  any  relief  and  dismiss- 
ing his  bill;   and  he  has  appealed. 

[1-4]  The  minutes  of  the  various  meetings 
of  the  board  of  education  show  that  on  June 
6,  1910,  a  resolution  was  passed  inviting  ar- 
chitects to  "submit  plans  for  a  12-room  build 
Ing,  subject  to  the  approval  of  the  board  ot 
education,  at  the  next  meeting,"  William 
Howe  Patton  and  D,  W,  Dally,  associate 
architects,  submitted  plans,  and,  by  a  resolu- 
tion passed  on  the  17th  of  June,  1910,  theii 
plans  were  adopted,  and  they  were  employed 
as  architects  of  the  building,  and  by  resolu- 
tion passed  August  26,  1910,  they  were  in- 
structed to  advertise  for  bids  for  the  erec- 
tion of  it  Pursuant  to  their  advertisement 
five  separate  sealed  bids  were  filed  with  the 
board  of  education,  and  at  a  meeting  of  said 
board,  held  on  the  12th  of  September,  1910, 
the  bids  were  opened  and  inspected,  and  the 
contract  awarded  to  plalnttff,  at  the  price  of 
$29,400,  his  being  the -lowest  bid.    The  writ- 
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ten  contract,  however,  was  not  signed  nntll 
November  11,  1910,  although  dated  12th  of 
September,  1910.  The  matter  In  dispute  re- 
lates to  the  use  of  vltrolite  wainscoting, 
which  the  plans,  adopted  by  the  board  of  ed- 
ucation, required  to  be  used  In  the  corridors 
on  the  first  and  second  floors,  plalntifi!  claim- 
ing that  he  was  Informed  by  Mr.  Patten,  one 
of  the  architects,  that  It  was  not  to  be  used, 
and  therefore  he  did  not  Include  It  In  his  bid, 
and  the  board  claiming  that  It  did  not  au- 
thorize the  architect  to  alter  the  plans  In 
that  respect,  and  awarded  plabitlff  the  con- 
tract because  it  understood  his  bid  to  Include 
vltrolite  wainscoting.  Plaintiff  refused  to 
put  It  in,  and  completed  the  buUdlng  without 
it.  The  board  then  caused  the  corridors  to 
be  wainscoted  with  vltrolite,  at  a  cost  to  It 
of  $1^87.25,  and  deducted  that  amount  from 
plalntlfTs  bid. 

The  written  contract  expressly  makes  both 
the  drawings  and  specifications  a  part  of  It ; 
hence  they  must  be  looked  to  in  order  to  de- 
termine what  was  comprehended  In  the  con- 
tract. Neither  the  signed  agreement  nor  the 
specifications  expressly  mention  vltrolite,  but 
the  drawings  or  plans  show  that  it  was  to 
be  used,  and  they  are  as  much  a  part  of  the 
contract  as  the  specifications ;  both  are  iden- 
tified by  the  signatures  of  the  contracting 
IMirtles  and,  In  terms,  referred  to  as  parts  of 
the  contract  On  the  first  fioor  plan  In  the 
space  representing  the  hall,  printed  in  con- 
spicuous letters,  are  these  words:  "Note: 
Walls  of  corridors  are  to  be  wainscoted  vrlth 
vltrolite  M'fg  by  Meyercord-Carter  Ca" — 
and  similar  words  appear  in  the  space  rep- 
reeentlng  the  hall  on  the  second  floor  plan. 
In  a  third  plan,  representing  a  longitudinal 
section  of  the  building,  with  a  portion  of  the 
roof,  the  word  "vltrolite"  is  printed  in  each 
of  the  spaces  representing  the  hallways. 
These  words  appear  In  plain,  white  letters 
on  the  blue  prints,  and  are  fac  similes  of  the 
original  drawings.  These  prints  were  exam- 
ined by  the  bidders  before  making  up  their  es- 
timates and  filing  their  bids.  There  is  no 
inconsistency  between  the  drawings  and  the 
specifications;  the  omission  of  the  latter  to 
mention  vltrolite  is  supplied  by  the  drawings, 
which  show  it  was  to  be  used.  They  are  a 
part  of  the  contract,  and  do  not  confiict  with 
the  specifications,  which  are  simply  incom- 
plete in  that  respect  But  it  is  wholly  un- 
necessary to  further  discuss  a  question  which 
the  nature  of  the  suit  admits.  If  vltrolite 
were  not  Included  in  the  terms  of  the  con- 
tract, plaintiff  would  have  no  standing  in  a 
court  of  equity,  for  his  suit  is  one  to  reform 
ttiat  express  contract,  and  equity  can  enter- 
tain It  on  no  other  ground. 

The  theory  on  which  plalntifC  has  framed 
his  bill  is  that  the  inclusion  of  vltrolite  was 
either  a  mutual  mistake  of  the  contracting 
parties,  or  a  mistake  on  his  part,  and  fraud 
or  inequitable  conduct  equivalent  thereto,  on 
the  part  ot  defendant;   and  to  support  this 


contention  he  relies  on  the  statement  mad* 
to  lilm  by  Patton,  one  of  the  ardiltects,  be- 
fore he  put  In  his  bid,  that  vltrolite  was  not 
to  be  used,  and  that  he  would  cancel  the 
words  printed  on  the  dravrings,  showing  that 
It  was  to  be  used.    The  ar(diitect  admits  be 
made  the  statement  to  plaintiff,  but  be  did 
not  erase  the  words.     This  representation 
was   madel  to  plaintUt  after  the  board  of 
education  had  adopted  the  plans   for  the 
building,  as  shown  by  the  drawings,  and  was 
made  without  its  authority  or  knowledge. 
The  work    on  the  building  was  begun  In  tbe 
fall  of  1910,  and  progressed  until  some  time 
in  1911,  when  the  time  came  for  vltrolite  to 
be  put  on.     Mr.  Dally,  associate  architect 
with  Mr.  Patton,  then  called  plaintiff's  at- 
tention to  the  fact  that  it  was  about  time  to 
put  on  the  vltrolite,  and  a  dispute  arose  be- 
tween them  as  to  whether  it  was  to  be  used, 
and  whether  it  was  Included  in  plaUttifTB  bid. 
Mr.  Dally  did  not  know  that  Mr.  Patton  had 
told  plaintiff  not  to  Include  it  In  his  bid,  and 
he  Immediately  Informed  the  board  of  edu- 
cation of  plaintiff's  contention.    That  is  the 
first  time  it  knew  of  plaintUTs  alleged  mis- 
understanding of  the  agreement    PlaintUTs 
was  a  lump  bid  for  the  entire  work,  it  did  not 
expressly  indude  or  exclude  vltrolite.    The 
president  of  the  board  of  education  testified 
that  he  asked  plaintiff,  at  the  meeting  when 
the  bids  were  opened,  If  he  included  vltro- 
lite in  his  bid  and  he  replied  that  he  did. 
Plaintiff  denied  that  he  made  the  statement, 
and  there  is  much  confiict  in  the  testimony 
respecting  what  was  actually  said  at  that 
time.    In  our  view  of  the  case,  it  is  not  nec- 
essary to  determine  that  disputed  fact,  for, 
even  if  plaintiff's  testimony  be  regarded  as 
true,  we  do  not  think  it  proves  a  case  en- 
titling him  to  relief.     ABsninlTig,  therefore, 
that  he  bid  for  the  work,  with  tbe  honest 
belief  that  the  plans  had  been  changed,  re- 
specting the  use  of  vltrolite,  and  did  not  in- 
tend his  bid  to  include  it  as  a  part  ot  the 
material  to  be  furnished  and  work  to  be  done 
by  him,  still  the  other  contracting  party  had 
a  different  understanding  respecting  his  bid, 
and  the  contract  was  made  according  to  that 
understanding,  and  if  thfe  board  of  educa- 
tion is  not  responsible  for  plaintiff's  having 
been  misled,  he  has  no  cause  of  complaint 
against  it    The  board  had  made  no  diange 
in  the  plans,  as  originally  adopted  by  it,  and 
was  whoUy  Ignorant  of  what  Patton  had  told 
plaintiff,  as  was  likewise  lils  associate  archi- 
tect. Daily.    Patton  admits  he  never  consult- 
ed   the   board  to  know  If  It   desired   tbe 
change,  and  never  Informed  it  that  he  had 
told  plaintiff  he  would  erase  the  words  relat- 
ing to  vltrolite  from  the  drawings;  and  the 
contract,  subsequently  signed.  Includes  It    . 

[6]  It  is  fuUy  established  that  the  board 
ot  education  acted  under  ttie  belief  tliat 
plaintiff's  bid  included  vltrolite.  The  mis- 
take, -therefore,  lacks  mutuality.  Crlm  t. 
O'Brien,  69  W.  Ya.  7M,  78  B.  &  271.    And 
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unless  the  board  of  education  has  been  guilty 
of  some  act,  or  omission  of  duty,  which  mis- 
led plaintiff  and  caused  his  mistake,  the 
written  contract  Is  condusiTe.  Equity  wUl 
not  reform  a  contract  on  account  of  a  mis- 
take made  by  one  of  the  parties,  when  the 
other  has  been  guilty  of  no  Inequitable  con- 
duct 3  Elliott  on  Contracts,  |  2370;  Wil- 
liams v..  Hamilton,  104  Iowa,  423,  73  N.  W. 
1029,  65  Am.  St  Rep.  475;  and  Whltworth  v. 
LoweU,  178  Mass.  43,  59  K.  B.  760.  It  is  not 
contended  that  the  board  of  education  has 
been  directly  and  personally  guilty  of  wrong, 
bat  it  is  urged  that,  by  referring  the  contrac- 
tor to  the  architect  tmd  requiring  him  to 
conform  to  "all  directions  relating  ta  the 
work  given  by  the  architects  as  interpreta- 
tions of  the  requirements  of  the  drawings 
and  spedflcations,"  the  board  thereby  con- 
stituted him  its  general  agent,  and  is  there- 
fore bound  by  his  acts  and  representations. 
Neither  the  clause  above  quoted  from,  nor 
any  other  clause  found  in  either  of  the  sep- 
arate papers  constituting  the  entire  contract 
conferred  power  upon  the  architect  to  change 
the  plans  which  had  been  adopted.  The 
above  clause  only  authorized  the  architect  to 
Interpret  and  explain  the  drawings  and 
spedflcations,  not  to  make  changes  in  them. 
There  is  a  clause  in  the  specifications.  Just 
preceding  the  one  quoted  from,  which  ex- 
pressly provides  that  any  increasing,  dimin- 
ishing, or  making  changes  in  any  part  of  the 
work  Is  to  be  done  upon  the  written  order  of 
the  architect  "when  approved  by  the  own- 
ers," meaning  the  board  of  education.  Ar- 
ticle 1  of  the  agreement  expressly  refers  to 
the  drawings  and  specifications  prepared  by 
Patton  and  Daily,  associate  architects,  and 
makes  them  parts  of  the  agreement,  in  the 
following  words,  viz.: 

"Which  drawings  and  specifications  are  identi- 
fied by  the  signatures  of  the  parties  hereto,  and 
become  hereby  a  part  of  this  contract" 

Article  2  provides  that  the  work  shall  be 
done  under  the  direction  of  said  architects, 
and  that  their  decision  "as  to  the  true  con- 
struction and  meaning  of  the  drawings  and 
specifications  shall  be  flnaL"  That  article 
oonclndes  as  follows: 

"It  is  also  nnderstood  and  agreed  by  and  be- 
tween the  parties  hereto  that  such  additional 
drawings  and  explanations  as  may  be  necessary 
to  detau  and  illastrate  the  work  to  be  done  are 
to  be  furnished  by  said  architect,  and  the;  agree 
to  conform  to  and  abide  by  the  same  so  far  as 
they  may  be  consistent  with  the  purpose  and 
intent  of  the  original  drawings  and  specifications 
referred  to  in  article  1." 

This  language  shows  that  no  change  in  the 
original  drawings  was  contemplated,  and 
tbat  the  architects  were  not  authorized  to 
make  alterations  in  them.  ■  The  pronoun 
"they"  refers  to  architects,  and  the  clause 
binds  them  to  conform  to  the  adopted  plans 
and  specifications.  It  would  be  useless  to 
salmit  drawings  of  a  Iniildlng  to  the  owner 


I  for  his  inspection  and  adoptI<m,  If  tbe  ar- 
chitect had  the  power,  to  be  exercised  ad 
libitum,  to  make  such  material  alterations 
and  changes  therein  as  be  might  think  prop- 
er. The  architect  is  not  by  virtue  of  his  em- 
ployment as  such,  the  owner's  general  agent 
for  all  purposes,  in  the  erection  of  the  build- 
ing. His  powers  and  duties  are  limited  by- 
tbe  terms  of  his  contract  of  employment  or 
by  the  terms  of  the  contract  between  the 
owner  and  builder.  6  Cyc.  29;  8  Page  on 
Contracts,  {  1465;  4  Elliott  on  Contracts,  | 
3614;  McNulty  v.  Keyser  BuUding  Co.,  112 
Md.  638,  76  AU.  1113;  Langley  v.  Rouss, 
185  N.  Y.  201,  77  N.  B.  1168,  7  Ann.  Cas.  210 ; 
Chicago  Lumber  &  Coal  Co.  v.  Garner,  132 
Iowa,  282,  109  N.  W.  780;  Volquardsen  ▼. 
Davenport  Ho^ital,  etc.,  Co.,  161  Iowa,  706, 
141  N.  W.  432 ;  Sweeney  v.  ^tna  Indemnity 
Co.,  34  Wash.  126,  74  Pac.  1057;  and  Lev- 
erone  v.  Arancio,  179  Mass.  439,  61  N.  E. 
45.  Being  only  a  special  agent  of  the  owner, 
it  Is  incumbent  on  a  person  dealing  with  the 
architect  to  ascertain  the  extent  of  his  au- 
thority, for  It  is  a  well-established  principle 
that  an  agent's  acts,  in  excess  of  his  author- 
ity, do  not  bind  the  prlndpaL  The  only 
evidence  of  ^atton's  authority  as  agent  of 
tbe  board  of  education  is  found  in  the  con- 
tract between  said  board  and  plaintiff,  and, 
as  we  have  already  seen,  it  does  not  empower 
him  to  change  the  plans  without  the  board's 
approval.  The  board  is  not  responsible  for 
plaintiff's  mistake,  it  was  guilty  of  no  in- 
equitable conduct  which  could  have  caused 
the  mistake;  and  there  is  no  evidence  that 
it  even  knew  of  it,  until  long  after  the  con- 
tract was  entered  into. 

The  fact  that  vltrolite  Is  manufactured  in 
different  thicknesses  and  weights,  and  is  at- 
tached to  tbe  walls  by  different  methods, 
coupled  with  the  fact  that  neither  the  draw- 
ings nor  the  specifications  gave  any  informa- 
tion concerning  the  thickness  desired  or  :the 
method  of  putting  it  on,  in  consequence  of 
which  it  is  argued  that  the  bidder  could  not 
bid  intelligently  on  that  part  of  the  work, 
does  not  alter  the  terms  of  the  contract  nor 
relieve  plaintiff  from  performing  It  Those 
objections  relate  to  mere  matters  of  detail, 
concerning  which  the  bidder,  if  he  consider- 
ed them  material,  should  have  Informed 
himself  before  putting  in  his  bid;  or  else 
he  should  have  expressly  excluded  vltrolite 
from  his  bid,  so  that  the  board  of  education 
could  not  have  been  misled  by  the  manner 
of  the  bid. 

There  are  a  number  of  legal  propositions 
discussed  in  the  briefs  of  learned  counsel, 
which  are  not  necessary  to  be  passed  upon 
in  a  determination  of  the  case,  and  therefore 
we  have  not  considered  them  in  this  opinion. 
The  decree  is  a£Srmed. 

ROBINSON.  POFFENBAaiQEB,  MIIil^SB, 
and  L7NCH,  JJ.,  concur. 
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PABEERSBURO  ft  UARIFTTA  SAND  CO. 
v.  SMITH.    (No.  2709.) 

(Supreme  Coort  of  Appeals  of  West  Virginia. 
May  18,  1916.) 

(8vllaT>«$  (y  the  Court.) 

X,  AssmiPsiT,  Action  or  ®=>19— DeCulbatior 

—  Sfeciai,   Count  —  SurFionNcy   against 
Dejtobreb. 

A  special  connt  in  a  declaration  in  anump- 
sit,  counting  upon  an  original  and  a  second  or 
modified  contract,  and  which  after  averring  both 
contracts  charges  a  promise  on  the  part  of  the 
defendant  to  pay  the  amount  accrued  to  plain- 
tiff under  the  contracts  pleaded,  is  not  rendered 
bad  on  demurrer  because  of  its  omission  to 
charge  a  promise  to  pay  "the  sum  of dol- 
lars" alleged  in  a  previous  paragraph  to  be  due 
under  the  first  or  original  contract  pleaded. 

[Ed.  Note.— For  other  cases,  see  Assumpsit, 
Action  of.  Cent  Dig.  {{  81-99 ;  Dec.  Dig.  <S=» 
19.] 

2.  Assumpsit,  Action  of  «s>19— Dbclabation 

—  Sficiai.    Count  —  Suffioibnot   against 
Dkmubbeb. 

Nor  is  such  count  bad  on  demurrer  for  fail- 
are  to  aver  a  promise  of  defendant  to  pay  re- 
spectively the  two  several  sums  demanded,  one 
accruing  to  plaintiff  under  the  contracts  in 
writing  pleaded,  and  the  other  uqder  other  con- 
tracts pleaded,  but  not  in  writing,  such  promises 
being  comprehended  under  the  general  aver- 
ment, of  a  promise  to  pay  a  sum  larger  than  the 
aggregate  of  both  items,  intended  and  sufficient 
to  cover  both  sums  sued  for. 

[Ed.  Note.— For  other  cases,  see  Assumpsit, 
Action  of.  Cent.  Dig.  K  81-«9;  Dec.  Dig.  «=» 
19.] 

8.  AsBuiiPSiT,  Action  of  «s>19— Declaration 

—  Special    Count  —  Sufficiency   against 
Demubbeb — Intebest. 

Nor  is  such  count  bad  on  demurrer,  because 
it  avers  a  promise  to  pay  interest  on  the  sum 
sued  for  from  a  date  anterior  to  the  making  of 
the  second  of  said  contracts,  interest  being  in- 
cident merely  to  the  right  to  recover  the  prin- 
cipal sum  sued  for. 

[Ed.  Note. — For  other  cases,  see  Assumpsit, 
Action  of,  C!ent.  Dig.  '{$  81-99 ;  Dec.  Dig.  «=> 
19.] 

4.  Ontbacts  «=»171—CoN8TBuorioN— "Con- 
tract OF  Entibett." 

A  contract  to  drive  certain  piling,  at  a  stip- 
ulated price  per  pile,  to  make  certain  excavation 
for  a  coffer-dam,  and  to  afterwards  remove  the 
embankment,  at  a  stipulated  price  per  cubic 
yard,  and  to  provide  a  pump  pf  a  sumcient  ca- 
pacity and  efficiency  to  perform  the  contract,  at 
a  stipulated  price  per  day,  etc.,  is  not  a  "con- 
tract of  entirety." 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  754-757;   Dec.  Dig.  «=»171.] 

6.  Action  «=328— Contracts  «=s»346— Right 

OF  Action— Evidence. 

A  tort  may  not  be  waived  and  assumpsit 
maintained  thereon  against  a  wrong  doer,  when 
the  latter's  estate  has  not  been  benefited  therpby, 
as  by  the  appropriation  by  him  of  plaiutiif's 
property  or  the  proceeds  of  the  sale  thereof, 
and  evidence  of  such  tort  and  damages  to  plain- 
tiff therefrom,  and  not  so  benefiting  the  estate 
of  defendant,  should,  in  an  action  ex  contractu 
against  him,  be  rejected. 

[Ed.  Note.— For  other  cases,  see  Action,  (Tent 
Dig.  J§  196-216;  Dec.  Dig.  <S=>28;  Contracts, 
Cent.  Dig.  H  1714,  1718-1751 ;  Dec.  Dig. 
848.] 


6.  Evidence  ^=9364— Aduisbibiutt— Bookb 
OF  Account. 

Point  one  of  the  syllabus  in  West  Virginia 
Architects  i&  Builders  v.  Stewart,  68  W.  Va. 
506,  70  8.  B.  113.  36  L.  R.  A.  (N.  S.)  899, 
re-affirmed  and  applied,  as  justifying  the  admis- 
sibility of  plaintiff's  books  of  account  in  evi- 
dence to  the  jury. 

[Ed.  Note.— For  other  cases,  see  EJvidence, 
Cent.  Dig.  {(  1432-1483;    Dec.  Dig.  «=>354.j 

7.  Evidence  ®=321S— Adiussibiutx— Aovis- 

aiON— COMPBOIUSB. 

Admission  by  one  of  the  parties  of  inde- 
pendent facts  relating  to  ;[>laintiff'B  claim,  though 
made  during  the  colloquium,  or  during  a  treaty 
for  a  compromise,  are  admissible  in  evidence, 
such  admission  not  amounting  to  a  proposition 
of  compromise. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  }(  745-751,  753;  Dec.  Dig.  «=» 
213.] 

8.  Pleading  «=>3S4  —  Issues  and  Pboof  — 
Payments — Set-Off  and  CouHXESCLAiif. 

In  an  action  on  an  account,  accruing  to 
plaintiff  under  contracts,  such  as  those  sued  on 
in  this  case,  it  is  error  to  permit  plaintiff,  in 
the  absence  of  counter  off-sets  filed  by  bim,  to 
prove  that  the  payments  specified  in  defend- 
ant's bill  of  off -sets  were  .properly  applicable 
to  other  items  of  plaintiff's  account,  not  covered 
by  its  bill  of  particulars.  Construing  section 
4,  chapter  126,  serial  section  ^624,  Code  1913. 
[Ed.  Note.— For  other  cases,  see  Pleading; 
Cent  Dig.  |S  1296-1298;  Dec.  Dig.  «s>384.] 

9.  Trial  €=3250— Instbuctionb— Applicabil- 
ity to  Case— Gompbouise. 

Where,  as  in  this  case,  at  least  one  of  the 
items  in  the  account  sued  for  is  covered  by  a 
contract  of  compromise  between  the  partira,  an 
instruction  to  the  jury  that  such  compromise  is 
binding  upon  the  parties  thereto  unless  impeach- 
ed for  fraud,  or  because  something  has  been  in- 
advertentiy  omitted  therefrom,  is  properly  given. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  §  684-586 ;    Dec.  Dig.  «=»260.] 

10.  Contracts  €=»238  —  Constboction  Con- 
tract—Modification— Award  OF  Arbitra- 
tors. 

The  award  of  the  arbitrators,  Horstman 
and  Burgess,  made  pending  the  execution  of 
plaintiff's  contracts,  requiring  it  to  remove  the 
coffer-dam  embankment  to  the  satisfaction  of 
the  government  of  the  United  States,  omitting 
the  other  words  of  the  original  contract,  requir- 
ing that  work  to  be  done  to  the  satisfaction  of 
defendant  also,  and  the  acceptance  thereof  by 
the  parties,  properly  construed,  did  not  con- 
stitute a  modification  of  that  provision  of  the 
original  contract. 

[Ed.  Note. — For  other  cases,  see  Conb^cts, 
Cent  Dig.  §S  1117,  1123;    Dec.  Dig.  <S=»238.J 

11.  Trial  is=»253— Binding  iHSTRUcnONS— 
Evidence. 

A  binding  instruction  is  properly  rejected 
which  excludes  the  tlieory  of  one  of  the  parties, 
and  which  the  evidence  tends  in  an  appreciable 
desreo  to  support 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |§  613-623 ;   Dec.  Dig.  <S=>253.] 

12.  AssuMPsrr,  Action  of  €=>19 — Declaba- 

TION— QUANTTTM   MeBUIT  COUNT. 

A  quantum  meruit  connt  is  now  obsolete, 
and  is  no  longer  necessary  in  an  action  in  as- 
sumpsit containing  the  common  counts  for  work 
and  labor  done,  etc. 

[Ed.  Note.— For  other  cases,  see  Assumpsit 
Action  of.  Cent  Dig.  §f  81-99;  Dec.  Dig.  «=» 
19.] 
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IS.  CONTBACTS   €=3820  —  Pabtiai.   Pkbfobu- 

ANCE— Compensation  . 

Where  a  part;  to  a  contract  {aila  to  furnish 
a  pumping  outfit  of  the  capacity  and  efficiency 
caUed  for  by  his  contract,  he  is  not  entitled  to 
recover  the  full  price  per  diem  stipulated  there- 
for in  the  contract,  but  only  such  sum  as  the 
same  is  reasonably  worth  to  the  other  party  to 
the  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  K  1459, 1460,  1493-1527  i  Dec.  Dig. 
«=»320.] 

Error  to  Circuit  Court,  Wood  County. 

Action  by  the  Parkersburg  &  Marietta 
Sand  Company  against  Lloyd  K.  Smith. 
Judgment  for  plaintlfT,  and  defendant  brings 
error.    Reversed,  and  new  trial  awarded. 

Moss,  Marshall  &  Forrer  and  H.  P.  Cam- 
den, all  of  Parkersburg,  for  plaintiff  In  error. 
Thomas  Coleman  and  Reese  Blizzard,  both  of 
Parkersburg,  for  defendant  in  error. 

MILLER,  J.  On  two  special  counts  and 
the  common  counts  In  assumpsit,  and  on  Is- 
sues Joined  on  the  general  and  sundry  special 
pleas,  with  special  replications  to  some  of 
said  special  pleas,  plaintiff  obtained  the  ver- 
dict and  Judgment  for  $8,280.49,  complained 
of. 

On  writ  of  error  defendant  opposes  to  this 
Judgment  numerous  assignments  of  error 
charged  to  have  been  committed  on  the  trial 
below. 

The  first  of  these  Is  that  the  trial  court  er- 
roneously overruled  his  demurrer  to  the  dec- 
laration and  each  count  thereof.  Mo  point  is 
made  against  the  common  counts.  The  first 
count  pleads  a  first  and  a  second  or  supple- 
mentary contract  between  plaintiff  and  de- 
fendant In  tuec  verba,  and  performance  there- 
of by  plaintiff,  and  alleges  that  plaintiff  was 
entitled  to  recover  thereon  from  defendant 
the  sum  of  $13,197.53,  as  shown  by  an  item- 
ized statement  filed  therewith,  and  designat- 
ed "Amount  due  under  written  contracts." 
This  count  then  pleads  performance  of  cer- 
tain other  work,  namely,  the  making  of  cer- 
tain excavations,  fillings,  and  embankments 
around  and  In  a  certain  coffer-dam,  and  sink- 
ing certain  piling,  and  raising  and  repairitii/  a 
certain  boat,  in  connection  with  the  work 
done  and  performed  by  the  plaintiff  under 
said  written  contracts;  and  that  at  the 
special  Instance  and  request  of  defendant 
and  for  the  consideration  then  and  there 
agreed  to  be  paid  by  defendant  to  plaintiff, 
plaintiff  also  performed  certain  labor  for  de- 
fendant and  furnished  certain  material,  in- 
cluding piling  and  equipment,  amounting  to 
$791.69,  according  to  an  itemized  account 
thereof  also  filed  with  the  declaration  and 
designated  "Account  for  work  done  not  un- 
der writings." 

"By  reason  whereof,"  It  Is  alleged,  defend- 
ant "became  Indebted  and  liable  to  the  said 
plaintiff  In  the  said  sum  of  Fifteen  Thousand 
Dollars  •  •  •  with  Interest  from  the 
flr.st  (lay  of  August,  1910,  until  paid,  and  be- 


ing so  liable,  the  said  defendant  •  •  • 
in  consideration  thereof,  afterwards,  to-wlt, 

on  the day  of ,  1912,  undertook 

and  promised  to  pay  •  •  *  plaintiff,  the 
sum  of  $15,000.00,  with  Interest  as  aforesaid,, 
whenever  the  said  defendant  should  be  there- 
unto afterwards  requested."  And  the  allega- 
tion follows  that  not  regarding  his  said  prom- 
ises and  undertakings  defendant,  though  of- 
ten requested,  had  not  as  yet  paid  plaintiff 
said  sum  with  Interest  as  aforesaid,  or  any 
part  thereof,  but  bad  wholly  neglected  to  do 
so  to  the  damage  of  plaintiff,  $15,000.00. 

The  second  count  pleads  that  on  the 

day  of  August,  1912,  after  defendant  had  ex- 
ecuted and  delivered  the  contracts  in  writ- 
ing aforesaid,  and  after  plaintiff  had  done 
and  performed  all  the  labor  and  furnished  all 
the  material  mentioned  and  set  forth  in  the 
first  count,  at  the  special  Instance  and  re- 
quest of  defendant,  defendant  accounted  with 
plaintiff  "of  and  concerning  divers  sums  of 
money  for  said  labor  performed,  and  said 
materia]  and  equipment  furnished,  before 
that  time  and  owing  to  plaintiff,  and  then  in 
arrear  and  nnpaid,"  and  that  upon  such  ac- 
counting "defendant  •  •  •  was  found  in 
arrear,  and  indebted  to  •  •  ♦  plaintiff  in 
the  further  sum  of  »  •  *  $15,000.00," 
and  that  being  so  indebted,  and  in  consider- 
ation thereof,  defendant  "undertook  and  then 
faithfully  promised"  to  pay  plaintiff  the  said 
sum  of  money,  when  he  should  be  thereunto 
afterwards  requested,  and  as  represented  in 
the  account  thereof  filed  therewith,  and  that 
being   so-  liable   defendant   In  consideration 

thereof,  on  tbe  day  of  ,  1912, 

undertook,  etc.,  in  the  same  manner  as  al- 
leged  in  the  first  count 

[1]  The  first  point  made  against  the  first 
count  is  that  it  contains  no  allegation  of  a 

promise  to  pay  "the  sum  of dollars" 

alleged  in  a  previous  paragraph  thereof  to 
have  been  dne  and  owing  plaintiff  under  the 
first  or  original  contract  We  think  there  Is 
no  merit  In  this  point  Immediately  follow- 
ing this  averment  it  is  alleged  that  owing  to 
disputes  and  controversies  between  the  par- 
ties as  to  plaintiff's  rights  under  said  first 
contract,  the  second  or  supplementary  con- 
tract pleaded  was  entered  into,  and  then  fol- 
lows the  allegation  above  recited  in  relation 
to  the  liability  and  promises  of  defendant 
under  both  contracts,  and  as  to  the  amount 
accrued  to  plaintiff  thereunder  and  the  prom- 
ises of  defendant  alleged,  etc.  We  think 
these  averments  sufficient  to  satisfy  ail  re- 
quirements of  good  pleading. 

[2]  The  point  Is  also  made  against  those 
averments  that  there  are  no-  distinct  allega- 
tions of  a  promise  to  pay  the  sum  of  $13,- 
197.53,  accrued  under  the  contracts  In  writ- 
ing, and  the  sum  of  $791.69,  accrued  under 
the  contracts  not  in  writing,  but  only  of  the 
sum  of- $15,000.00,  and  which  said  two  sums 
do  not  aggregate  the  sum  of  $15,000.00,  al- 


^=s>For  other  casw  ■••  lams  topio  and  KEY-NUMBBB  In  all  Kajr-Numbered  Dlsecta  and  IndexM 


Digitized  by 


v^oogle 


618 


SB  SOnrCHBASTlCBM  BJSPOBTBB 


(W.Ti. 


leged  to  bare  aecnied  and  been  demanded. 
We  see  no  sabBtanttre  merit  In  this  point. 

It  la  unnecessary  to  aver  a  promise  to  pay 
eacb  Individual  sum  demanded.  The  aver- 
ment of  the  promise  to  pay  the  aggregate  of 
all  the  sums  demanded  Is  certainly  sufScient, 
and  though  In  this  case  there  is  no  promise 
to  pay  the  exact  aggregate  of  the  two  sums 
demanded,  It  is  plainly  to  be  seen  that  the 
intention  was  to  cover  the  aggregate  of  these 
sums  by  the  promise  to  pay  the  sum  of  915,- 
000.00.  We  know  of  no  authority,  and  none 
Is  cited,  for  the  proposition  that  the  aver- 
ment of  the  amount  promised  must  exactly 
equal  the  aggregate  of  the  different  items  de- 
manded. No  such  strict  rule  Is  known  to  us 
when  apiflied  to  an  action  of  assumpsit 

[3]  Another  point  is  tliat  the  averment  of 
the  promise  to  pay  interest  from  the  first  day 
of  August,  1910,  a  date  anterior  to  the  mak- 
ing of  the  second  or  supplementary  agree- 
ment, and  a  date  anterior  to  the  date  of  the 
work  done  under  the  contract  and  covered  by 
the  bill  of  particulars  filed,  Is  an  Impossible 
date,  rendering  the  first  two  counts  bad.  We 
see  no  merit  in  this  proposition.  The  aver- 
ment of  time  from  which  interest  Is  to  run  Is 
an  immaterial  averment,  and  4  Minor,  Inst., 
Part  II,  1175,  cited.  Is  inapplicable.  Unless 
there  is  an  express  contract  to  pay  interest  it 
does  not  form  the  basis  of  the  action,  but  be- 
comes an  incident  only  to  the  recovery  of  the 
principal  debt.  Bennett  v.  Federal  Coal  & 
Coke  Co.,  70  W.  Va.  456,  74  S.  E.  418.  Here 
there  was  no  express  contract  to  pay  interest, 
and  interest  therefore  was  a  mere  incident 
to  the  recovery  of  the  principal  sum  sued 
for,  and  the  damage  laid  In  the  declaration 
constituted  a  sufficient  cloak  to  cover  that  in- 
terest 

Some  other  points  of  demurrer  are  noted, 
but  they  are  practically  conceded  to  be  with- 
out merit,  as  duplicity,  eta,  and  will  not  be 
further  regardeil  on  this  hearing.  The  same 
points  are  covered  by  other  points  of  error, 
and  they  wUl  have  consideration  In  disposing 
of  them. 

[4]  The  second  point  of  error  is  the  rejec- 
tion of  defendant's  special  plea  number  one. 
This  plea  Is  based  upon  the  theory  of  the 
entirety  of  the  contract  pleaded,  and  pro- 
poses to  recoup  in  damages  certain  losses  of 
interest,  and  damages  sustained  by  defend- 
ant by  being  obliged  to  pay  plaintiff  over  and 
over  again  for  doing  the  same  work  contract- 
ed to  be  done  by  it  and  damages  sustained 
by  defendant  from  delay  by  plaintiff  in  the 
execution  of  its  contract 

By  the  terms  of  the  contra.ct  plaintiff 
agreed  with  defendant  to  drive  all  steel  sheet 
piling  and  all  wooden  piling,  and  do  all  the 
excavating  called  for  by  the  contract  of  the 
defendant  with  the  City  of  Parkersburg,  in 
the  construction  of  a  filtration  plant  in  the 
Ohio  river,  and  to  use  such  of  the  material 
excavated  as  was  necessary  to  bank  the  cof- 
fer, and  to  fumiah  all  washed  sand  and  grav- 


el to  be  used  in  the  oonstmctlon  of  tbe  filter 
beds  and  to  place  the  same  over  the  strainen 
and  pipes  therein  as  called  for  by  the  plans 
and  specifications,  at  the  stipulated  price  per 
pile  for  driving  the  piling,  and  a  stipulated 
price  per  cubic  yard  for  excavating  and  for 
the  sand  and  gravel  furnished,  and  for  re- 
moving the  material  used  in  banking  the 
coffer,  and  also  to  furnish  at  its  own  expense 
a  complete  pumping  outfit,  consisting  of  one 
six  inch  pump  and  one  ten  inch  pump,  of 
sufficient  capacity  and  effldency,  to  pump  out 
and  keep  pumped  out  the  coffer-dam  during 
the  work  of  the  construction  of  said  filtration 
plant,  and  so  that  said  work  of  construction 
might  proceed  without  delay  on  account  of 
water  in  said  coffer-dam,  and  to  furnish  a 
plant  of  capacity  equal  to  the  work,  and  to 
prosecute  the  work  to  the  full  capacity  of 
the  plant ;  and  it  is  averred  that  by  reason 
of  such  contract  it  thereby  became  the  duty 
of  plaintiff  to  construct  a  reasonably  safe  and 
secure  coffer-dam  around  filter  beds  number 
four  and  five  of  said  filtration  plant,  so  as  to 
keep  out  of  them  all  water,  except  such  as 
could  not  be  kept  out  by  a  reasonably  safe 
and  secure  coffer-dam;  and  it  is  further 
averred  that  it  became  the  duty  of  the  plain- 
tiff to  maintain  at  its  own  expense  said  cof- 
fer-dam during  said  work  of  construction,  in 
a  reasonably  safe '  and  secure  condition  as 
aforesaid;  and  that  the  plaintiff  breached 
this  contract  as  to  said  filter  beds  number 
four  and  five,  in  that  it  did  not  construct  said 
coffer-dam  in  a  skillful  and  workmanlike 
manner;  that  the  pUlng  were  not  properly 
driven,  and  a  large  part  of  it  was  not  driven 
to  reasonable  depths  in  the  bed  of  the  river, 
and  was  driven  in  such  a  manner  that  it  fell 
down,  by  reason  whereof  the  coffer-dam  leak- 
ed continuously,  etc.,  and  by  reason  whereof 
defendant  was  not  able  to  proceed  with  that 
part  of  the  work  of  construction  without  great 
delay  on  account  of  the  water,  during  the 
seasons  of  1911  and  1912,  wherefore  he  sus- 
tained the  damages  sought  to  be  recouped 
against  the  plaintlfTs  demand  against  him. 
We  have  examined  all  the  authorities  dted 
by  counsel  in  support  of  their  theory  of  the 
entirety  of  the  contract  sued  on.  In  our  opin- 
ion they  do  not  support  the  proposition. 
Plaintiff  did  not  undertake  by  its  contract  to 
build  or  maintain  a  coffer-dam.  It  agreed  to 
drive  the  piling  at  a  stipulated  price  for  eacb 
pile,  and  to  do  the  excavating  and  remove 
the  embankment  and  back  fill  of  the  filter 
beds  at  so  much  per  cubic  yard,  and  to  fur- 
nish a  pumping  outfit  at  so  much  per  day  for 
each  day  the  pumping  plant  was  employed, 
and  this  was  the  extent  of  its  undertaldng. 
For  breach  of  these  several  conditions  of  its 
contract  plaintiff  would  undoubtedly  be  liable 
to  defendant  in  damages,  but  If  it  performed 
its  contract  faithfully  it  would  not  be  liable 
to  maintain  at  its  own  expense  the  coffer-dam 
and  so  forth,  as  alleged,  as  if  upon  a  con> 
tract  of  entirety.    Many  of  the  aotborities 
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dted  for  tbe  proposition  Involve  the  bnlldlng 
of  houses  for  a  stipulated  price,  and  for  the 
performance  of  other  contracts  of  entirety. 
The  case  most  relied  upon  by  counsel,  i>er- 
haps,  la  that  of  Boyle  v.  Agawam  Canal  Co., 
22  Pick.  (Mass.)  S81,  33  Am.  Dec.  749.  While 
In  that  case  the  contract  was  to  be  done  at  so 
much  per  cubic  yard  for  excavation  and  em- 
bankment, it  nevertheless  called  for  the  con- 
struction of  a  certain  portion  of  the  Agawam 
canal  by  a  certain  date.  The  contract  called 
for  the  entire  construction  of  that  portion  of 
the  canal.  That  ccmtract,  we  think,  was 
properly  held  to  be  a  contract  of  entirety,  and 
that  the  contractor  was  thereby  obll^d  to 
repair  the  embankment  swept  away  by  the 
flood  during  the  progress  of  the  work.  But 
we  have  no  such  contracts  involved  in  the 
case  at  bar.  So  we  think  plea  number  one 
was  pr(%)erly  rejected,  and  there  was  no  er- 
ror therein. 

The  third  point  of  error  is  that  the  court 
below  Improperly  permitted  O.  D.  Dotson, 
president  of  the  plaintiff  company,  to  give  In 
evidence  testimony  as  to  the  amount  of  dam- 
ages claimed  for  sinking  the  pump  boat,  and 
as  stated  in  the  bill  of  particulars,  "to  ex- 
penses incurred  in  raising  and  repairing 
pump  boat  sunk  Oct  23,  1912,  $190.94."  This 
item  la  one  of  the  items  sought  to  be  covered 
by  the  allegation  to  the  first  count  for  "rais- 
ing and  repairing  a  certain  boat,"  and  cover- 
ed into  the  aggregate  of  $791.69,  sued  for. 

Three  points  are  made  by  couns^  against 
the  introduction  of  this  evidence.  First,  that 
the  dedaratlon  obtains  no  sufficient  allega- 
tion on  which  to  predicate  the  claim ;  second, 
that  if  sufficiently  declared  for,  there  would 
be  a  misjoinder  of  counts,  and  the  declaration 
would  be  bad  on  demurrer. 

[t]  The  evidence  of  the  witnesses  tending 
to  show  a  cause  of  action,  if  any,  shows  one 
arising  out  of  tort  and  not  ex  contractu,  and 
third,  that  there  can  be  no  recovery  in  an 
action  of  assumpsit  for  damages  for  a  mere 
wrong. 

If,  as  assumed  In  the  third  proposition,  the 
wrong  and  injury  complained  of  is  such  that 
the  tort  cannot  be  waived  and  assumpsit 
maintained  for  the  damage  done,  the  declara- 
tion would  not  be  sufficient;  and  if  a  count 
ex  delicto  be  joined  with  one  ex  contractu 
the  declaration  would  be  rendered  bad  on 
demurrer,  and  the  first  and  second  proposi- 
tions of  counsel  would  be  well  founded. 

The  rule  which  has  the  support  of  our  de- 
cisions, as  well  as  of  the  decisions  of  most 
of  the  states,  is,  that  tort  may  not  be  waived, 
and  an  acticm  maintained  as  upon  an  Implied 
contract  to  pay  the  damages  sustained,  unless 
the  defendant's  estate  has  been  benefited 
thereby,  as  by  the  appropriation  of  plaintiff's 
property,  or  the  proceeds  of  the  sale  thereof, 
and  that  for  mere  damages  sustalaed  for 
wrong  an4  injuries  done  to  the  person  or 
prcv^rty  resulting  In  no  pecuniary  benefit  to 
the  estate  of  the  defendant,  assumpsit  will 
mot  lie.    Burk's  Pleading  &  Practice,  {  85, 


page  121 ;  WUson  ▼.  Shrader,  79  S.  B.  1088, 
1086;  Walker  v.  Hallway  Co.,  67  W,  Va.  278, 
277,  67  S.  B.  722 :  Webster  v.  Drinkwater,  6 
Greenlf .  (Me.)  319, 17  Am.  Dec.  238,  and  note. 
In  this  note  the  annotator  refers  to  and 
quotes  from  a  note  by  Mr.  Nicholas  Hill  to 
the  two  cases  of  Putnam  v.  Wise,  1  HIU  (N. 
Y.)  240,  37  Am.  Dec.  309,  and  Berly  v.  Taylor, 
5  HUl  (N.  Y.)  684,  to  the  contrary.  But  what- 
ever the  rule  may  Jbe  elsewhere  our  decisions 
are  certainly  in  accord  with  the  great  weight 
of  authority,  as  fully  shown  by  the  note  of 
Mr.  Freeman  to  the  principal  case. 

The  question  then  occurs,  does  the  evidence 
of  the  witness  Dotson,  denied  by  defendant, 
present  a  case  for  damages  cognizable  In  as- 
sumpsit The  boat  in  question  was  the  pump 
boat  which  plaintiff  had  furnished  under  its 
contract,  not  for  the  use  of  the  defendant 
but  to  be  used  by  it  under  Its  contract  to 
pump  out  and  keep  pumped  out  the  a^er- 
dam,  during  the  construction  of  the  filtration 
plant  Defendant  had  no  control  or  right  of 
control  over  the  boat  or  over  the  plaintiff  or 
any  of  Its  employes  In  the  operation  thereof. 
In  response  to  a  question  respecting  the  Item 
under  consideration,  Dotson  answered  in  sub- 
stance, that  while  in  Pittsburg  attending  a 
lawsuit  on  October  22nd,  considerable  rain 
had  fallen  in  the  country ;  that  in  the  morn- 
ing following  this  rain  witness  called  up  the 
defendant  by  telephone,  told  him  of  the  rain- 
fall In  Beaver  river  and  below  Beaver,  and 
asked  him  if  it  would  not  be  advisable  to 
break  connections  on  these  pumps  and  flood 
the  coffer ;  that  Smith  replied  that  he  would 
do.  It,  and  that  he  went  over  and  notlfled 
some  of  witness'  men  in  charge,  that  he  ex- 
pected to  do  that,  and  that  these  men  did  a 
part  of  It  and  did  break  the  connection  on 
the  six  inch  pump  In  the  hole  where  the  ex- 
cavation was  done  for  the  filter  bed;  that 
witness  got  home  about  eleven  o'clock  on  that 
day  on  a  belated  train;  that  along  in  the 
morning  some  time  defendant  called  witness 
up  and  told  him  that  the  coffer-dam  had  col- 
lapsed and  that  the  pump  boat  had  gone 
down  on  the  inside  of  it;  that  he  then  in- 
quired of  him  why  he  had  not  flooded  the'  cof- 
fer as  he  ought  to  have  done,  and  that  he 
replied,  "we  thought  we  could  hold  the  water 
out"  The  rest  of  witness'  testimony  relates 
to  what  he  himself  afterwards  did  in  raising 
the  boat,  dismantling  her  of  her  machinery, 
and  making  the  necessary  repairs,  putting  the 
machinery  back,  etc.,  and  the  cost  thereof 
covered  by  the.  item  in  controversy.  Objec- 
tion to  all  this  testimony  was  saved  by  a 
proper  bill  of  exceptions,  and  It  Is  now  con- 
tended that  It  was  Improperly  admitted  ui>on 
any  issue  presented  in  the  case,  and  for  the 
reasons  assigned. 

So  far  as  we  can  see  there  is  nothing  in 
this  evidence  showing  or  tending  to  show  any 
contractual  relations  between  plaintiff  and 
defendant  by  which  the  latter  weis  bound  to 
look  after  or  disconnect  the  plaintiff's  boat 
Defendant,  according  to  thla  evidence^  was 
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not  In  diarse  of  plaintUTs  boat.  If  it  was 
bis  duty  to  flood  the  coffer  and  save  plain- 
tUTs boat  from  injury,  it  did  not  grow  out  of 
any  contract  to  do  so,  and  his  failure  to  do 
so  in  no  wise  Increased  or  added  to  defend- 
ant's estate,  implying  a  promise  on. bis  part 
to  pay  damages.  There  is  nothing  showing  or 
tending  to  show  that  defendant  did  not  de> 
liver  to  Dotson's  men  the  message  communi- 
cated through  defendant,  and  he  was  under 
no  contractual  relation  to  do  so.  Moreover, 
the  testimony  of  other  witnesses  for  plaintiff, 
his  employes  in  charge  of  the  boat,  shows 
that  they  were  in  charge  of  it,  and  that  they 
had  the  right  to  disconnect  the  l>oat  They 
were  not  l>ound  to  obey  any  orders  of  the  de- 
fendant. If  given,  which  Is  denied,  for  he  says 
that  he  was  not  even  present  when  the  coffer 
collapsed  and  the  boat  sank.  Of  course  the 
fact  if  material  was  one  on  conflicting  evi- 
dence for  Jury  determination.  But  if  what 
these  witnesses  say,  in  connection  with  the 
evidence  of  Dotson,  as  to  the  conduct  of  the 
defendant,  was  true,  that  conduct  amounted 
to  nothing  more  than  a  wrong  done,  not  ben- 
efiting the  estate  of  the  defendant,  and  if  de- 
fendant was  liable  therefor  it  was  ex  delicto 
and  not  ex  contractu,  and  damages  resulting 
to  plaintiff  therefrom  were  not,  under  the  au- 
thorities dted,  recoverable  In  assumpsit. 
Wherefore,  in  our  opinion,  the  evidence  was 
improperly  received  and  ought  to  have  been 
rejected. 

[•]  The  fourth  point  of  error  is  that  the 
court  improperly  admitted  in  evidence  plain- 
tiff's book  of  accounts,  containing  its  account 
against  defendant  In  connection  with  its 
ledger  plaintiff  introduced  a  so  called  invoice 
book,  proven  by  the  witness,  Mrs.  C.  D.  Dot- 
son,  l>oolckeeper,  l>oth  books  being  introduced 
in  evidence  in  connection  with  her  testimony, 
to  show  the  items  of  the  account  The  ob- 
jection to  the  introduction  of  these  books  was 
that  the  entries  were  not  made  therein  con- 
temporaneous with  the  facts  to  which  they 
relate,  and  that  the  entrant,  the  bookkeeper, 
did  not  have  personal  knowledge  of  the  trans- 
actions recorded.  The  rule  stated  here,  in 
the  most -recent  decisions  on  the  subject  la, 
that: 

"Books  of  original  entry  of  a  contractor  and 
builder  kept  by  a  bookeeper,  who,  according  to 
an  established  system  or  method  of 'transacting 
the  business,  records  the  oral  or  written  reports 
made  to  him  by  one  or  more  persons  in  the 
regular  course  of  business,  of  transactions  lying 
in  the  personal  knowledge  of  the  latter,  wheth- 
er such  bookkeener  have  personal  knowIedc;e 
of  such  transactions  or  not,  are  admissible  in 
evidence  in  connection  with  the  testimony  of 
such  bookkeeper  showing  the  regularity  of  the 
entries  therein  by  him,  to  prove  an  account 
therein,  without  the  evidence  of  the  witnesses 
having  personal  knowledge  of  the  transactions, 
provided  the  testimony  of  such  witnesses,  be- 
cause of  death,  interest,  incompetency,  absence. 
Inconvenience,  or  otherwise  be  unavailing." 
West  Virginia  Architects  &  Builders  v.  Stew- 
art 68  W.  Va.  506,  70  S.  E.  113,  36  L.  R.  A. 
(N.  S.)  899. 

We  have  examined  the  telstlmony  of  Mr. 
and  Mrs.  Dotson,  and  the  testimony  of  the 


workmen  on  the  plant,  and  while  tbe  evi- 
dence of  Mrs.  Dotson  shows  that  she  did  not 
always  promptly  make  the  entries  at  the 
time  the  facts  were  reported  to  her  by  ber 
husband,  yet  they  were  made  as  promptly 
perhaps  as  it  was  convenient  to  make  them, 
owing  to  the  character  of  the  business,  and 
the  witnesses  swear  positively  as  to  the 
substantial  accuracy  of  the  items.  As  to 
the  larger  of  the  items  there  is  no  contro- 
versy. The  case  does  not  stand  alone  on 
the  evidence  of  the  books,  independently  of 
the  witnesses  concerned  In  tbe  transaction. 
So  we  think  the  boolu  were  admissible  In 
connection  with  the  oral  testimony  of  the 
witnesses  verifying  the  same,  under  the  rule 
laid  down  In  the  cases  referred  to  and  other 
cases  dted  by  counsel.  Tills  point  must 
therefore,  be  overruled. 

[7]  The  fifth  point  of  error  is  that  tbe 
court  below  improperly  admitted  the  .testi- 
mony of  Thomas  Coleman  and  C.  D.  Dotson, 
to  the  effect  that  on  one  occasion  when  an 
effort  was  being  made  to  compromise  the 
matters  in  difference  between  the  parties  the 
defendant  bad  stated  that  there  were  but 
two  of  the  Items  in  plaintiff's  account  which 
be  controverted,  specifying  tlieni.  It  is  con- 
tended that  these  alleged  admissions,  being 
objected  to,  were  Inadmissible,  because  they 
constituted  offers  of  compromise,  and  that 
as  a  general  rule  such  propositions  are  In- 
admissible when  they  have  proven  abortive; 
But  we  do  not  think  these  admissions  were 
of  that  character.  They  were  admissions  of 
ludependent  facts,  and  though  they  may 
have  been  made  during  the  treaty  for  com- 
promise, they  are  not  inadmissible  on  that 
ground.  The  authorities  cited  by  counsel  do 
not  support  their  proposition,  but  tbe  con- 
trary thereof.  West  v.  Smith,  101  V.  S.  263, 
25  U  Ed.  809;  2  Jones  on  Evidence  (Blue 
Book  Ed.)  {  291  (293);  Brown  v.  Shields, 
6  Leigh  (33  Va.)  440;  1  Greenlenf  on  Evi- 
dence (16th  Ed.)  322;  Lovett  v.  West  Vir- 
ginia Central  Gas  Co.  73  W.  Va.  40,  79  S. 
E.  1007. 

Nor  was  there  any  error  committed  in 
refusing  to  allow  the  defendant  to  testify. 
Id  response  to  the  question  as  to  whether  or 
not  he  waived  anything  on  the  occasion  of 
such  proposed  compromise.  The  record  does 
not  show  a  proffer  on  the  part  of  the  defend- 
ant as  to  what  the  witness  would  answer, 
and  there  was  no  reversible  error  for  this, 
if  for  no  other  reason.  Delmar  Oil  Co.  v. 
BarUett,  62  W.  Va.  700,  59  S.  E.  634 ;  Lord 
&  McCracken  v.  Henderson,  65  W.  Va.  322, 
325,  64  S.  E.  134. 

[S]  The  sixth  point  of  error  relied  on  ia, 
that  the  court  erred  In  permitting  the  wit- 
ness Dotson  to  state  that  the  items  In  the 
defendant's  bill  of  sets-off,  admitted  by  him 
and  by  bis  counsel  to  have  been  paid,  cov- 
ered items  which  had  not  been  charged  In 
plaintiff's  declaration,  or  sought  to  be  re- 
covered ;  that  those  items  had  been  excluded, 
and  that  defendant  bad  l>een  given  credit 
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therefor.  And  furthermore  that  It  was  er- 
ror, having  admitted  this  eTldence,  to  ex- 
clude the  testimony  of  the  defendant  that 
there  was  no  other  acconnt  except  the  ac- 
connt  sued  on  to  which  his  off-sets  were  ap- 
plicable. In  connection  with  the  proffer  of 
this  evidence  defendant's  counsel  stated  that 
it  was  not  claimed  that  there  was  any  other 
aoconnt  The  point  is  made  that  plaintiff 
pleaded  the  two  contracts  In  writing,  and 
certain  other  contracts  not  in  writing,  and 
fllod  bills  of  particulars  covering  each,  and 
as  the  defendant's  bill  of  sets-off  filed  were 
or  were  claimed  to  be  payments  on  plaintiff's 
account,  and  were  admitted  to  be  payments 
upon  the  work  done  under  the  contract  al- 
leged, plaintiff  conld  not  properly  be  per- 
mitted to  swear  generally  that  those  pay- 
ments and  off-sets  were  applied  and  prop- 
erly applicable  to  work  done  under  the 
contract  not  covered  by  the  account  sued  for, 
without  spedflcatlonB  of  counter  off-sets.  In 
our  opinion  this  point  of  error  is  well  taken, 
and  must  be  affirmed.  In  our  opinion  a 
proper  construction  of  section  4,  chapter  126, 
serial  section  4824,  Code  1913,  relating  to 
the  subject  of  off-sets,  so  provides. 

[I]  The  seventh  point  of  error  is  that  the 
court  erred  in  giving  to  the  Jury  plaintifrs 
instruction  number  six,  to  the  effect,  that 
If  they  believed  that  there  was  at  any  time 
a  compromise  of  all  the  matters  then  in  dif- 
ference between  them,  then  the  parties  were 
bound  by  such  compromise,  and  neither 
would  be  allowed  to  go  back  thereof  except 
for  fraud,  or  because  of  something  inad- 
vertently omitted  therefrom.  It  is  contend- 
ed that  this  instruction  violated  the  rule  of 
Rowan  &  Co.  v.  Hull,  55  W.  Va.  335,  47  S. 
E.  92,  104  Am.  St.  Rep.  998,  2  Ann.  Cas.  884, 
that  an  Instruction  without  evidence  cover- 
ing the  subject  thereof  is  lmproi)er,  and  that 
there  was  no  evidence  of  a  compromise  of 
the  matters  in  difference  in  this  suit. 

[It]  In  our  opinion  the  point  is  not  well 
founded.  The  second  or  supplementary 
agreement  pleaded  covered  some  of  the  mat- 
ters in  difference,  and  the  award  of  the  ar- 
bitrators, Horstman  and  Burgess,  of  August 
21,  1912,  Which  was  accepted  by  the  parties 
In  writing,  covers  at  least  one  of  the.  items, 
4082  cubic  yards,  banking  around  sections 
1,  2,  and  3,  of  the  filtration  plant.  This  is 
the  first  item  in  the  account  sued  for.  There 
may  be  other  items  covered  thereby ;  wheth- 
er 80  or  not  is  Immaterial.  The  instruction 
was  general  and  was  applicable  at  least  to 
this  and  any  other  items  copied  by  the 
award,  and  the  supplemental  contract 
While  an  award  is  not  strictly  speaking  a 
compromise,  nevertheless,  when  accepted  by 
the  parties,  it  bound  them  in  like  manner, 
and  the  Jury  could  not  hare  been  misled  by 
the  instruction. 

The  eighth  point  Is  that  the  court  erred 
In  giving  plaintUTs  instruction  number  nine; 
and  another  point  of  error  made,  which 
should  be  considered  in  the  same  connection. 


is  the  rejection  of  defendant's  instruction 
number  five,  which  was  in  effect  the  converse 
of  plaintiff's  instruction  number  nine.  By 
the  latter  the  Jury  were  told  that  if  tbey 
believed  from  the  evidence  that  defendant 
took  charge  of  plaintUTs  pump  boat  In  Oc- 
tober, 1912,  and  without  authority  assumed 
control  and  management  thereof  contrary  to 
the  advice  of  Dotson,  president,  and  of 
plaintiff's  employes,  and  failed  to  flood  the 
coffer-dam,  and  by  reason  thereof  the  de- 
fendant caused  the  coffer-dam  to  give  way 
and  said  pump  boat  to  sink,  the  plaintiff  was 
entitled  to  recover  from  defendant  the  costs 
of  raising  and  repairing  said  boat. 

We  do  not  think  that  any  of  the  evidence 
Justified  tills  instruction.  And,  moreover, 
the  cause  of  action,  if  any,  was  ex  delicto, 
not  ex  contractu,  express  or  implied,  and  the 
court  improperly  rejected  defendant's  in- 
struction number  five,  saying  that  upon  the 
pleadings  in  the  case  the  Jury  could-  not  al- 
low plaintiff  the  sum  of  $190.00,  or  any  sum, 
for  injuries  to  its  pump  boat.  The  authori- 
ties above  cited  for  the  proposition  that  the 
court  below  improperly  received  the  testi- 
mony of  the  witness  Dotson,  in  relation  to 
the  sinking  of  this  pump  boat,  we  think  fully 
snpix>rt  our  conclusion  upon  each  of  these 
instructiona 

The  next  or  ninth  point  of  error  la  the  giv- 
ing of  plaintiff's  instruction  number  twelve. 
The  objection  to  this  instruction  Is  based  on 
defendant's  theory  of  the  entirety  of  the  con- 
tract We  see  no  error  In  the  instruction  on 
plaintUTs  theory  of  the  case. 

The  next  or  tenth  point  relied  on  Is  the 
giving  of  plaintiff's  instruction  number  thir- 
teen. This  instruction  told  the  Jury  that 
under  the  contract  defendant  could  not  arbi- 
trarily and  unreasonably  withhold  his  ap- 
proval of  the  performance  of  the  contract  by 
the  plaintiff,  and  that  if  the  Jury  believed 
from  the  evidence  that  plaintiff  and  defend- 
ant accepted  the  terms  of  a  supposed  com- 
promise agreement  made  on  August  21,  1912, 
whereby  among  other  things  defendant  was 
to  pay  for  removing  the  coffer-dam  embank- 
ment when  it  should  be  removed  to  the  sat- 
isfaction of  the  government  of  the  United 
States,  as  provided  in  the  original  contract 
between  the  parties,  then  the  plaintiff  was 
entitled  to  recover  from  the  defendant  for  re- 
moving said  material,  to  the  satisfaction  of 
the  government  of  the  United  States,  wheth- 
er the  defendant  was  satisfled  therewith  or 
not,  and  that  it  was  the  duty  of  the  Jury  to 
find  for  the  plaintiff  therefor  snch  sum  as 
was  agreed  upon,  if  any,  in  said  compro- 
mise, with  Interest  from  the  date  the  United 
States  government  became  satisfied  there- 
with. 

The  supposed  compromise  on  which  this 
instruction  was  based  is  the  award  of  the 
arbitrators,  Horstman  and  Burgess,  and  the 
settlement  between  the  parties  made  on  Au- 
gust 22,  1912,  pursuant  thereto.    By  their 
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award  4082  cable  yards  of  embankment  to 
be  removed  from  around  sectlona  1,  2,  and  3, 
were  awarded  "to  be  paid  for  when  all  ma- 
terial has  been  removed  to  the  satisfaction 
of  the  Government  of  the  United  States  In 
accordance  with  the  terms  of  the  original 
contract  covering  the  construction  of  the 
work."  The  contract  referred  to  by  the  ar- 
bitrators provided  that  this  embankment 
was  to  be  removed  not  only  to  the  satisfac- 
tion of  the  government  of  the  United  States, 
but  to  the  satisfaction  of  the  defendant  also. 
The  contract  of  the  defendant  with  the  City 
of  Parkersburg,  referred  to  and  made  a  part 
of  the  contract  between  plaintiff  and  defend- 
ant, shows  that  defendant  was  vitally  Inter- 
ested tn  the  subject  of  the  removal  of  this 
embankment.  By  it  he  was  under  contract 
and  bond  to  fnmlsh  a  filtration  plant  of  a 
certain  capacity,  and  producing  a  specific 
quality  of  water,  and  the  removal  of  said 
embankment.  If  not  to  his  reasonable  satls- 
&ction,  might  greatly  prejudice  him,  and  af- 
fect the  proper  performance  of  his  contract 
with  said  dty.  The  government  might  be 
satisfied  with  dumping  this  material  at  a 
place  where  It  would  greatly  damage  the  de- 
fendant In  the  performance  of  his  contract 
with  the  city,  and  we  cannot  construe  this 
award  as  Intended  to  waive  defendant's 
rights  under  the  terms  of  the  original  con- 
tract True,  he  could  not  arbitrarily  with- 
hold approval  when  the  work  of  removing  the 
embankment  was  done  to  his  reasonable  sat- 
isfaction. For  these  reasons  we  think  the 
Instruction  should  have  been  rejected. 

[11]  The  next  or  eleventh  point  of  error  Is 
that  the  court  Improperly  rejected  the  de- 
fendant's Instructions  numbered  two  and 
eight  These  are  binding  Instructions,  and 
the  effect  of  them  was  to  tell  the  jury  that 
It  was  the  duty  of  the  plaintiff,  nnder  the 
contract,  to  drive  the  piling  as  directed  by 
the  defendant  In  a  substantial  and  work- 
manlike manner,  and  not  negligently  or  care- 
lessly, and  If  negligently  and  carelessly  done 
and  not  done  in  a  substantial  and  workman- 
like manner,  and  that  by  reason  thereof  more 
material  was  employed  In  the  embankment 
around  sections  four  and  five  than  would  oth- 
erwise have  been  necessary,  plaintiff  would 
only  be  entitled  to  recover  for  removing  such 
material  as  would  have  been  necessary  had 
the  piling  been  driven  as  directed  In  a  sub- 
stantial and  workmanlike  manner. 

These  Instructions,  In  the  form  presented, 
we  think,  were  properly  rejected.  They  Ig- 
nore the  theory  of  plaintiff,  which  the  evi- 
dence In  some  degree  at  least  tends  to  sup- 
port that  the  excess  of  embankment  was 
dne  to  the  express  direction  of  the  defendant 
or  his  duly  authorized  agents  or  represen- 
tatives In  charge  of  the  work.  Instruction 
"A,"  given  by  the  court  at  Ite  own  Instance, 
substantially  covers  the  subject  of  these  two 
Instmctlons;  with  the  omitted  theory  of  the 
plaintiff  Inserted.    Wherefore,  no  error  to 


the  prejudice  of  the  defendant  was  commit- 
ted In  rejecting  his  instructions. 

The  last  or  twelfth  point  of  error  is  tbe 
rajectlon  of  defendant's  instructions  num- 
bered nkiA  and  ten.  As  noted  at  the  foot  of 
Instruction  number  ten,  the  court  was  re- 
quested to  refuse  It  If  number  nine  was  giv- 
en. The  effect  of  instruction  number  nine 
was  to  tell  the  jury,  that  if  the  plalntlfl 
failed  to  furnish  a  pumping  outfit  of  the  ca- 
pacity and  efficiency  called  for  by  the  con- 
tract and  to  pump  oat  and  ke^  pumped  out 
the  coffer-dam  as  required  thereby,  then 
plaintiff  was  not  entitled  to  recover  anything 
for  the  use  of  said  pnmplng  outfit  This  in- 
struction relating  to  plaintiff's  failure  to  fur- 
nish a  pumping  outfit  and  to  do  the  work  of 
pumping,  as  required  by  the  contract  is  not 
covered  by  court's  instruction  "A,"  referred 
to,  which  related  only  to  the  right  of  plain- 
tiff to  recover  for  removing  the  embankment 
and  it  would  have  precluded  the  right  of 
the  plaintiff  to  recover  anything  for  tbe  use 
of  the  pumping  outfit  no  matter  bow  valu- 
able the  same  may  have  been  to  the  defend- 
ant 

[12]  Defendant's  counsel  predicate  the 
proposition  contelned  in  this  Instruction  on 
the  theory  that  there  is  no  quantum  meruit 
count  In  the  declaration.  This  ancient  count 
has  long  since  been  abolished,  or  become  ob- 
solete In  fact  The  value  of  the  pumping 
outfit  and  labor  performed  or  work  done 
therewith  Is  fully  covered  by  the  common 
counts  for  services  and  work  done  and  ma- 
terials furnished  by  the  plaintiff.  1  Chltty 
on  Pleading  (11th  Am.  Ed.)  ster  page  341 ;  4 
Minor,  Inst,  part  I,  699.  We  think,  there- 
fore, that  instruction  number  nine  was  prop- 
erly rejected. 

[13]. The  effect  of  Instruction  number  ten 
would  have  been  to  tell  the  jury  that  if  they 
believed  from  the  evidence  that  the  plain- 
tiff nnder  Ite  contract  furnished  a  pumping 
outfit  not  of  the  capacity  and  efficiency  call- 
ed for,  but  one  that  did  not  come  up  to  the 
requiremente  of  the  contract  iuid  that  by 
reason  thereof  plaintiff  did  not  keep  said  cof- 
fer-dam pumped  out  then  it  was  not  entitled 
to  recover  the  price  per  day  stipulated  in  the 
contrAct  and  as  charged  In  the  bill  of  par- 
ticulars filed,  but)  was  entitled  to  recover 
only  so  much  as  said  pumping  outfit  was  rea- 
sonably worth  to  the  defendant 

We  think  defendant  was  entitled  to  this 
instruction.  If  the  pumping  outfit  was  not 
of  the  captwdty  and  efficiency  called  for  by 
the  contract  and  for  this  reason  plaintiff 
did  not  and  could  not  pump  out  and  keep 
pumped  out  the  coffer-dam  as  required  by 
the  contract  it  was  not  entitled  to  recover 
tbe  full  compensation  stipulated  in  the  con- 
tract although  the  use  and  servioe  thereof 
may  have  been  of  some  value  to  the  defend- 
ant This  proposition  could  In  no  way  be 
affeoted  by  the  theory  of  the  plaintiff  that 
the  pumping  outfit  was  of  the  proper  capae- 
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Ity  and  effldeaoy  and  that  its  fallnre  to  pump 
out  and  keep  piuui)ed  out  tbo  coffer-dam  was 
due  to  the  negligence  or  Interference  of  the 
defendant. 

For  the  errors  aforesaid  committed  on  the 
trial  we  are  of  opinion  to  reverse  the  Judg- 
ment and  award  the  defendant  a  new  trial, 
and  It  will  be  so  ordered. 


m  w.  va.  M8) 

PETTO  et  aL  t.  UNITED  FUEL  GAS  CO. 
et  aL    (No.  2696.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
May  18.  1016.) 

(BvUahiu  ly  ihe  Oowrt.) 

1.  BVIDKKCB    «=3397  —  PABOL— CKAUBiaUOTTS 

Contract. 

A  clear,  plain,  definite,  and  onambigaoua 
contract  cannot  be  varied  by  parol  evidence  of 
facts  and  circumstances  known  to  the  parties, 
which  might  have  induced  intent  different  from 
that  expressed,  or  contemporaneous  or  subse- 
quent conduct  inconsistent  with  the  terms  used. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S{  1756-1765 ;   Dec.  Dig.  «=>397.] 

2.  Mirks  akd  Minerals  «=978  —  Oil  and 
Gab  LiKABK— Covenant  k)b  Penalty— Con- 
srrBucnoN— Failubx  to  Couplxtk  Weu>. 

A  covenant  in  an  oil  and  gas  lease,  abso- 
lutely binding  the  lessee  to  complete  a  well  on 
the  premises  within  four  months,  and  condi- 
tionally to  complete  three  more  within  succes- 
sive periods  of  three  months,  unavoidable  de- 
lays after  starting  to  driU  excepted,  and.  upon 
failure  to  drill  and  complete  them  or  any  of 
them,  to  pay  $100  "forfeit  for  each  well  aoove 
specified  which  he  has  not  then  completed,  or 
surrender  the  lease  for  cancellation,"  condi- 
tionally imposes  one  penalty  for  the  nondrilling 
of  each  well ;  not  successive  penalties  for  each 
failure  to  be  paid  every  three  months. 

[E2d.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  {§  206-207 ;  Dec.  Dig.  «=> 
7&] 

3.  Patuent  «s»84— Mistake  of  Law— Biqht 
TO  Becoter  Monet  Paid. 

Money  paid  under  a  mistake  of  law  and 
with  full  knowledge  of  the  facts  cannot  be  re- 
covered back. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  IS  267-271 ;    Dec.  Dig.  «=>84.] 

4.  Principal  and  Agent  9=>106— Volunta- 
KT  Patkknt  bt  Aobnt. 

Payments  made  by  an  agent,  acting  within 
the  scope  of  his  anthority,  are  binding  upon 
the  principal,  under  the  law  of  voluntary  pay- 
ment 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  U  811.  312;  Dec.  Dig.  «=> 
106.] 

Appeal  from  Circuit  Court,  Boane  County. 

BUI  by  R.  B.  Petty  and  others  against  the 
United  Fnel  Gas  Company  end  others.  From 
decree  for  defendants,  plaintiffs  appeaL  Af- 
firmed. 

Harper  k  Baker,  of  Spencer,  for  appellants. 
C  C.  Donthitt,  of  Spencer,  and  B.  G.  Altlzer, 
of  Pittsburgh,  Pa.,  for  appellees. 

POFFENBABGER,  J.  The  bill,  dismissal 
of  which  is  complained  of,  sought  specific  per- 


formance of  certain  covenants  In  an  oil  and 
gas  lease,  in  accordance  with  the  interpreta- 
tion the  plaintiffs  have  put  upon  them.  The 
dismissal  and  appeal  are  results  of  an  opin- 
ion on  the  part  of  the  chancellor  as  to  the 
meaning  of  the  words  in  which  the  covenants 
are  expressed,  different  from  that  of  plain- 
tiffs and  their  counsel.  Hence  the  disposition 
of  the  appeal  turns  upon  the  construction  of 
the  clause  in  question. 

The  lease,  bearing  date  August  14,  1908, 
was  executed  by  B.  B.  Petty,  M.  A.  Petty,  bis 
wife,  and  M.  J.  Petty  to  Joseph  Hartman,  Jr., 
and  demises  to  him,  his  heirs  and  assigns^  a 
tract  of  land  containing  530  acres  more  or 
less,  for  oU  and  gas  purposes,  for  the  period 
of  two  years,  and  as  long  thereafter  as  either 
oil  or  gas  shall  be  produced  under  it  Hart- 
man  assigned  the  gas  right  to  the  United 
Fuel  Gas  Company  December  15,  1908,  after 
having  completed  one  unproductive  well  on 
the  premises.  Later,  in  July,  1910,  the  Unit- 
ed Fuel  Gas  Company  completed'  a  second 
well,  from  which  gas  has  since  been  produced. 
Under  the  covenant  in  question,  imposing  for- 
feitures for  failure  to  drill  stipulated  wells, 
the  plaintiffs  have  received  $1,600,  all  of 
which,  except  $400  the  gas  company  seeks  to 
recover  back  by  way  of  cross-relief,  on  the 
theory  of  payment  under  mistake  as  to  mat- 
ters of  fact  In  addition  thereto,  the  r^ital 
<m  the  producing  well  has  been  paid. 

The  clause  of  the  lease  containing  the  cove- 
nants involved  reads  as  follows: 

"Second  party  covenants  and  agrees  to  locate 
all  wells  so  as  to  interfere  as  little  as  jKMKdble 
with  the  cultivated  portions  of  the  farm,  and 
to  commence  operations  for  a  well  within  thirty 
(30)  days  and  complete  the  same  within  four 
(4)  months  from  the  date  hereof.  It  is  under- 
stood that  a  second  well  shall  be  completed 
within  three  (3)  months  after  the  completion  of 
the  first  well,  and  that  a  third  well  shall  be 
completed  within  three  (3)  ■  months  after  the 
completion  of  the  second  well,  and  that  a  fourth 
well  shall  be  completed  within  three  (3)  months 
after  the  completion  of  the  third  well,  unavoid- 
able delays  after  starting  to  drill  each  well  ex- 
cepted, and  upon  failure  on  the  part  of  the 
party  of  the  second  part  to  drill  and  complete 
the  wells,  as  above  specified,  he  shall  pay  one 
hundred  dollars  forfeit  for  each  well,  above  spec- 
ified, which  he  has  not  then  completed,  or  he 
Bhall  surrender  up  this  lease  for  cancellation 
and  thereafter  be  released  from  all  payments  or 
liabilities  hereunder." 

Deeming  it  ambiguous,  the  plaintiffs  rely 
upon  extraneous  evidence  in  support  of  their 
view  that  it  imposes  duty  to  drill  two  addi- 
tional wells,  or  pay  $100  every  three  months 
in  lieu  thereof,  $100  for  the  nondrilUng  of 
each  of  them,  or  surrender  the  lease.  Prior 
to  the  execution  of  t^e  lease  Petty  had  declin- 
ed to  give  Hartman  an  ordinary  oil  and  gas 
lease,  conditioned  for  payment  of  $2  per 
acre  per  year,  as  delay  rental  or  commutation 
money  for  delay  In  drilling,  which  would 
have  amounted  to  more  than  $1,000  a  year. 
Under  the  lease  here  Involved,  the  lessee  for 
some  years  construed  the  clause  in  question 
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as  hsvlng  Imposed  dnty  to  pay  $100  for  each 
tbree  montbs  of  delay  In  the  drilling  of  any 
of  the  four  stipulated  wells,  and  paid  accord- 
ingly. If  the  clause  were  ambiguous,  these 
drcumstances  might  be  sufficient  to  sustain 
the  position  of  the  plalntUfs.  The  potency  of 
practical  construction  In  the  Interpretation  of 
ambiguous  Instruments  is  uniTersally  recog- 
nized. 

[1,2]  But  the  clear  and  definite  terms  of 
the  clause  Inflict  one  penalty  of  $100  for  each 
failure  to  drill  any  of  the  wells  within  the 
stipulated  time,  and  no  more.  Nowhere  in 
the  lease  is  there  a  suggestion  of  delay  rental. 
Desiring  development  of  their  property,  the 
lessors  declined  to  execute  a  lease  providing 
for  delay  and  payment  of  commutation. 
They  took  an  absolute  covenant  for  the  drill- 
ing of  one  well  within  four  months  and  a  con- 
ditional covenant  for  tbree  additional  wells. 
They  made  the  penalty  of  failure  to  drill  any 
one  of  them  an  alternative  one — payment  of 
flOO  or  surrender  of  the  lease.  The  terms  of 
this  clause  fix  definite  times  for  the  payment 
of  the  $100  penalties,  the  expirations  of  the 
periods  prescribed  for  the  drilling  of  the 
wells,  and  Import  finality  on  payment  there- 
of. Not  a  word  suggesting  obligation  to 
make  a  second  payment  on  account  of  any 
failure  can  be  found  In  it.  Moreover,  it  is 
impliedly  excluded  by  the  positive  terms  used, 
requiring  only  one  payment  for  each  default 
That  dUTerent  terms  would  have  been  more 
beneficial  to  the  lessors  and  more  equitable 
under  the  circumstances  disclosed  signifies 
nothing.  Nobody  can  safely  say  more  liberal 
teims  could  have  been  obtained,  if  they  had 


been  demanded  at  the  date  of  the  execution  ot 
the  lease.  It  is  useless  to  dte  authority  for 
the  proposition  that  a  clear,  plain,  definite, 
unambiguous  written  contract  cannot  be  vari- 
ed by  parol  evidence  of  drcumstances  wbidi 
might  have  Induced  intent  different  from  that 
expressed  or  contemporaneous  or  subsequent 
conduct  inconsistent  with  the  terms  used. 
There  is  no  similarity  between  this  case  and 
that  of  Hugglns  v.  Daley.  99  Fed.  608,  40  a 
C.  A.  12,  48  L.  R.  ▲.  S20. 

In  view  of  this  condusion.  It  is  unnecessary 
to  say  whether  equity  could  require,  by  way 
of  spedfic  performance,  the  drilling  of  ad- 
ditional wells  or  surrender  of  the  lease.  The 
penalties  have  been  fully  paid,  and  there  Is  no 
suggestion  of  right  to  relief  on  the  ground  ot 
drainage. 

[3, 4]  The  cross-relief  sought  by  the  answer 
was  properly  denied ;  since  the  fuel  company 
partially  held  the  lease  by  assignment,  and 
must  have  known  its  terma  That  an  agent 
misinterpreted  it  and  made  wrongful  pay- 
ments under  it  can  make  no  difference.  It  Is 
not  pretended  the  matter  of  payment  of  pen- 
alties and  rentals  was  not  within  his  author- 
ity, and  within  the  scope  thereof,  his  acts 
were  the  company's  acts  and  his  knowledge 
the  company's  knowledge.  The  suggestion 
that  Petty  induced  the  error  is  not  sustained. 
He  did  no  more  than  accept  the  remittances 
made  to  him.  Having  been  made  with  knowl- 
edge of  all  the  facts,  the  payments  were  pure- 
ly voluntary,  and  cannot  be  recovered  back. 

Being  free  from  error,  the  decree  complain- 
ed of  will  be  affirmed. 
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STATE  T.  JABRELIfc     (No.  2789.) 

<Snpreme  Court  of  Appeals  of  West  Virginia. 
May   18,  1915.) 

(Bifttahut  by  the  Court.) 

1.  iHMcnasNT  AND  Infobmation  *s»147— 
JoiNDKB  OF  Offenses — Deitdbbkb. 

Joinder  of  two  or  moi«  offenses  of  tlie 
same  general  nature  in  an  indictment  is  not 
ground  of  demurrer.  The  accused  bas  ample 
protection  from  embarrassment  by  means  there- 
of in  his  right  to  require  an  election  by  the 
state,  as  to  which  of  the  alleged  offenses  it  will 
rely  upon  for  conviction. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  490-494;  Dec 
Dig.  «=147.] 

2.  iRDICmBHT  AND  Infobmation  «=3l25— 
DUPLICITT— "FOBIIAI.  Dbfect." 

The  duplicity  incident  to  the  Joinder,  in  a 
single  count  in  an  indictment,  of  two  or  more 
misdemeanors  of  the  same  general  nature  and 
subject  to  the  same  punishment,  is  a  "formal 
defect"  from  which  section  10,  c.  158,  Code  1913 
(sec.  5559),  relieves. 

[Ed.  Note.— For  other  cases,  see  Indictment 
•nd  Information,  Cent  Dig.  |{  334-400;  Dec. 
Dig.  «=»125. 

For  other  definitions,  see  Words  and  Phrases, 
B^t  and  Second  Series,  Formal  Defect] 

5.  Indictment  and  Infobmation  ^=>ri5— 
DUPLICITI  —  Cabbtino  Wbapons  —  SUFFI- 
CIENCT 

An  indictment,  charging  the  accused,  in  a 
single  count,  with  the  unlawful  carrying  about 
his  person  of  certain  revolvers,  pistols,,  dirks, 
bowie  knives,  slungshots,  billies,  metallic  and 
other  false  knackles,  and  other  dangerous  and 
deadly  weapons,  without  a  license  therefor,  as 
required  by  law,  is  sufficient 

(B^.  Note.— For  other  cases,  see  Indictment 
and  Information,  C«nV  Dig,  il  334-400;  Dec 
Dig.  <8=al25.] 

4.  WiTNXBSKS  «=>318  —  Reception  of  Eti- 
dbncb— Rebuttal. 

Though  perhaps  not  cause  for  reversal,  the 
admission,  in  rebuttal,  of  testimony  of  a  pros- 
ecuting witness  to  the  effect  that  he  hnd  slven 
to  the  grand  jury  the"  names  of  other  persons. 
as  witnesses  for  the  state,  who  had,  as  witness- 
*",,  tje  t"^i  disavowed  any  knowledge  of  the 
gmlt  of  the  accused,  is  erroneous. 

[Ud.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  SI  1064-1066;    Dec  Dig.  <8=>3ia] 

6.  Criminal  Law  ®=>715— Evidence— Capi- 
ases  AND   RbTUBNS. 

Capiosec  for  the  accused  In  a  criminal  trial 
and  the  returns  thereon  are  not  parts  of  the 
record.  To  be  available  as  evidence  in  the  trial, 
they  should  be  introduced  as  such,  tliat  the  oi>- 
posite  party  may  know  tbey  are  to  be  relied 
upon. 

[E<d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1666;    Dec.  Dig.  «=»716.] 

«.  Cbimtnal  Law  i8=»1171— Gbound  fob  Re- 
vksbal  —  abottment  —  documents  not  ik 
Evidence. 

Allowance  of  the  use,  in  the  argument  of 
such  writs  and  returns,  not  so  intruduced,  for 
the  purpose  of  showing  incriminatini;  conduct 
on  the  part  of  the  accused,  accompanied  by  re- 
fusal of  permission  to  rebut  or  re)iel  the  charge 
of  sacb  conduct  is  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  8126,  3127 ;  Dec  Dig.  «=> 
1171.] 


E>rror  to  CHrcnlt  Oonrt,  Boone  Gonnty. 

J.  M.  Jarrell  was  conTlcted  of  carrying  a 
pistol,  and  brings  error.  Reversed  and  re- 
manded for  new  trlaL 

Cbaa.  L.  Estep,  of  Madison,  for  plaintiff  in 
error.  A  A.  Lilly,  Atty.  Gen.,  and  John  B. 
Morrison  and  J.  E.  Brown,  Asst  Attys.  Gen., 
for  the  State. 

POFFENBAROER,  J.  Suffldency  oC  tbe 
Indictment  on  which  the  plaintiff  in  error 
was  convicted  of  the  carrying  of  a  pistol,  in 
violation  of  tbe  statute,  is  denied,  on  the 
theory  that  it  charges  several  offenses  In  a 
single  count;  the  averment  being  that  the 
prisoner  unlawfully  carried  "certain  revolv- 
ers and  other  pistols,  dirks,  bowle  knives, 
slungshots,  billies,  metallic  and  other  false 
knuckles  and  other  dangerous  and  deadly 
weapons  of  like  kind  and  character,"  with- 
out a  state  license  therefor  as  required  by 
law. 

Though  the  practice  illustrated  here' may 
be  a  departure  from  that  anciently  required 
and  observed.  It  is  sustained  by  the  over- 
whelming weight  of  modern  authority.  The 
decisions  cited  in  support  of  the  text  In  22 
Cyc  p.  308,  show  it  to  have  been  recognized 
in  32  of  the  American  states.  The  rule  or 
principle  enunciated  by  them  Is  stated  as 
follows  in  Cyc: 

"So,  where  a  penal  statute  mentions  several 
acts  disjunctively  and  prescribes  that  each  shall 
constitute  the  same  offense  and  be  subject  to  tbe 
same  punishment  an  indictment  may  charge 
any  or  all  of  such  acts  conjunctively  as  consti- 
tuting a  single  offense." 

In  conformity  therewith,  Indictments  un- 
der statutes  regulating  the  sale  of  intoxicat- 
ing liquors,  charging  sales  of  all  the  various 
kinds  of  liquors,  sales  of  which  without  a 
license  were  Inhibited,  have  been  sustained, 
although  the  sale  of  any  one  of  them  and 
every  separate  sale  of  each  kind  constituted 
an  offense.  Tefft  v.  Ck>m.,  8  Leigh  (Va.)  721 ; 
State  V.  Swift,  35  W.  Va.  542,  14  S.  E  135 ; 
State  ▼.  Boggess,  36  W.  Va.  713,  16  S.  E. 
423. 

Intimations  of  disinclination  on  the  part 
of  this  court  to  extend  the  practice  beyond 
indictments  under  such  statutes  must  be 
taken  subject  to  a  test  of  the  principle,  if 
any,  on  which  it  rests.  Considerations  of 
convenience  and  expedition  in  prosecutions 
for  offenses,  on  the  one  hand,  and  undue  bur- 
dens upon  the  accused  or  exposure  of  his  lib- 
erty or  rights  to  peril,  on  the  other,  are  to 
be  noted  and  observed  In  the  inquiry.  If 
the  practice  simplifies  and  expedites  prosecu- 
tions, without  substantial  detriment  to  the 
accused,  it  is  Justifiable,  though  violative  of 
Ancient  strictness  in  pleading;  for  the  pur- 
pose of  all  procedure  in  criminal  cases,  as 
in  others,  ought  to  be  achievement  of  cor- 
rect legal  results  in  the  thortest  and  easiest 
manner.     That  the  adoption  of  this  simple 
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method  Is  not  anbstantlany  prejudicial  to 
the  rights  of  the  accused  Is  the  clear  con- 
census of  opinion  among  American  jurists. 
[1]  The  Inclusion  of  more  than  one  felony 
of  the  same  general  nature  In  a  single  In- 
dictment is  not  ground  of  demurrer  at  com- 
mon law.  State  ▼.  Blakeney,  96  Md.  711,  54 
AU.  614;  State  r.  McNally,  55  Md.  559; 
Strawhem  t.  State,  87  Miss.  422;  United 
States  T.  West,  7  Utah,  437,  27  Pac.  84; 
Pointer  v.  United  States,  151  U.  S.  896,  14 
Sup.  Ct.  410,  38  L.  Ed.  208.  Such  a  Joinder 
Is  improper,  but  the  remedy  for  the  defect  is 
a  motion  to  require  an  election  by  the  state, 
not  a  demurrer  or  motion  to  quash  or  ar- 
rest the  Judgment  If  the  offenses  are  of 
the  same  nature,  they  may  be  Joined,  though 
they  differ  in  degree.  Lazier  t.  Com.,  10 
Grat  (Va.)  708;  Arch.  Grim.  Proced.  310. 
At  common  law,  several  misdemeanors  may 
be  Joined  by  the  use  of  different  counts,  if 
they  are  of  the  same  nature  and  subject  to 
similar  punishments,  and  perhaps  whether 
similar  in  nature  or  not  Arch.  Grim.  Pro- 
ced. 311,  note;  Young  v.  Rex,  T.  R.  88.  In 
Tlew  of  this  rule,  the  argument  ab  Inconven- 
ientl  wholly  fails.  As  the  accused  may  be 
charged  with  two  or  more  offenses  in  one 
indictment,  by  the  use  of  several  counts,  he 
must  prepare  to  meet  all  of  them,  when  he 
Is  so  charged. 

[2,  3]  Joinder  of  two  or  more  offenses  In 
the  same  coiuit  has  always  been  condemned, 
because  violative  of  the  technical  rule  for- 
bidding duplicity.  But  that  rule  is  not  de- 
signed for  the  protection  of  the  accused.  Its 
purpose  is  to  require  observance  of  mere 
matter  of  form,  for  avoidance  of  prolixity 
and  confusion  and  in  the  Interest  of  conven- 
ience and  good  form.  Sweeney  v.  Baker,  13 
W.  Va.  158,  200,  31  Am.  Rep.  757 ;  Coyle  v. 
B.  &  O.  R.  Co.,  11  W.  Va.  94;  Bouv.  L.  Diet 
It  was  always  more  objectionable  in  pleas 
than  in  declarations  or  indictments,  because, 
at  common  law,  several  defenses  could  not 
be  interposed  at  the  same  time.  They  had 
to  be  put  in  separately  and  successively. 
Our  statute  permitting  a  defendant  to  plead 
as  many  several  matters  of  law  or  fact,  as 
'  he  shall  think  necessary,  renders  it  less  ob- 
noxious in  pleas  than  it  formerly  was  and 
reduces  it  to  a  defect  of  form  only,  except  in 
the  cases  of  dilatory  plena  Being  such  in 
an  indictment  as  well  as  in  a  declaration 
or  an  ordinary  plea,  another  statute  renders 
it  there  innocuous  on  demurrer.  Section  10, 
c.  158,  Code  (sec.  5659),  after  specifically  re- 
lieving from  numerous  formal  defects,  de- 
clares no  indictment  or  other  accusation 
shall  be  quashed  or  deemed  Invalid  "for  the 
omission  or  insertion  of  any  other  words  of 
mere  form  or  surplusage."  Though  the  opin- 
ions filed  in  Tefft  v.  Com.,  8  Leigh  (Va.)  721, 
State  v.  Hall,  26  W.  Va.  236,  and  other  cases, 
do  not  state  at  length  the  principle  upon 
which  the  decisions  are  based,  the  tezt-wrlt- 
era  and  annotatora  refer  them  to  the  one 


here  stated,  namely,  statutory  relief  from 
defects  in  matters  of  form,  and  it  applies  to 
this  Indictment  as  fairly  and  logically  as  to 
those  made  under  the  statute  regulating 
sales  of  liquors.  Considerations  of  mere  con- 
venience and  orderly  appearance  in  the  ad- 
ministration of  justice  are  rapidly  loelsg 
their  weight  In  the  opinions  of  «ourtB,  law- 
yers, laymen,  and  legislators. 

[4]  Rebuttal  testimony  of  the  prosecuting 
witness  to  the  effect  that  he  had  given  the 
grand  Jury  the  names  of  two  others,  as  wit- 
nesses for  the  state,  who  liad  testified  on  the 
trial  that  they  had  been  present  on  the  occa- 
sion of  the  alleged  offense  and  had  not  seen 
any  pistol  in  the  possession  of  the  accused, 
was  admitted  over  his  objection.  This  fact 
was  a  self-serving  act  of  the  witness,  put  In 
for  the  purpose  of  strengthening  his  credt- 
billty.  It  bears  no  relation  to  any  queaUm 
of  time  or  circumstance  dependent  upon  tbe 
recollection  of  witnesses,  as  did  the  declara- 
tions admitted  in  Roane  Lumber  (Do.  v.  Lov- 
ett,  72  W.  Va.  328,  78  8.  Hi  102,  and  no- 
principle  Justifying  its  admission  is  recalled, 
or  has  been  brought  to  our  notice  in  the  ar- 
gument Whether  its  admission  was  reversi- 
ble error,  it  Is  unnecessary  to  inquire,  since 
the  Judgment  must  be  reversed  for  anotber 
error. 

[t,  t]  On  the  argument  of  the  case,  the- 
prosecutlng  a  ttomey  was  permitted,  over  the 
objection  of  the  accused,  to  produce  to  tbe 
Jury  a  number  of  capiases  and  the  returns 
thereon,  for  the  purpose  of  showing,  as  in- 
criminating conduct  on  the  part  of  the  lat- 
ter and  evasion,  of  process,  and,  after  having 
permitted  this  to  be  done,  the  court  refused 
to  allow  him  to  prove  he  had  voluntarily 
surrendered  himself  to  thb  officer.  The 
prosecuting  attorney's  position  was  upheld 
by  the  trial  court  upon  the  erroneous  as- 
sumption that  the  capiases  are  parts  of  the 
record.  They  are  not  In  an  action  at  law 
in  which  the  defendant  has  appeared,  tbe 
writ  is  no  part  of  the  record,  unless  made  so 
on  oyer.  Lambert  v.  Ensign  Mfg.  Ck>.,  42  W. 
Va.  813,  816,  26  S.  E.  43L  Not  being  parts 
of  the  record,  nor  having  been  introduced  iu 
evidence,  they  could  not  properly  be  consid- 
ered by  the  jury.  If  the  action  of  the  court 
in  permitting  them  to  be  laid  before  the 
jury,  in  the  course  of  the  argument,  can  be 
regarded  as  an  admission  thereof  in  evi- 
dence, such  admission  wrought  a  surprise 
upon  the  accused.  Had  he  been  advised  of 
the  purpose  to  rely  upon  them  as  evidence, 
he  might  have  been  prepared  to  show  con- 
duct on  his  part  entirely  consistent  with  his 
innocence.  He  may  have  been  absent  from 
the  county  and  ignorant  of  both  the  Indict- 
ment and  the  process  ayainst  him.  or.  being 
in  the  county,  there  may  have  been  no  &am 
to  find  him.  These  manifest  errors  may 
have  led  the  Jury  to  their  conclusion  of  his 
guilt  the  oral  evidence  having  been  conflict- 
ing, two  witnesses  avowing  their  ignoiano*- 
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at  the  alleged  act  and  anothei  p«sitlTely  aa- 
serting  It,  and  all  baring  been  present  on 
tbe  occasion.  In  sucli  a  state  of  the  evi- 
dence, a  circumstance  IndlcatlTe  of  guilt  Is 
often  deelslve,  though  not  In  Itself  entitled 
to  much  weight  Denial  of  right  to  meet  and 
rebut  this  new  phase  of  the  case,  suddenly 
sprung,  cannot  be  Justified  on  the  ground  of 
discretion  in  the  court  In  opening  the  case 
to  one  party,  after  both  have  rested,  reason, 
fairness,  and  Justice  demanded  that  It  be 
opened  to  the  other  also. 

For  these  errors,  the  judgment  will  be  re- 
versed, the  verdict  set  aside,  and  the  case 
remanded  for  a  new  triaL 


<T8  W.  Vs.  271) 

MOORE  T.  HENRX  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
May  18,  1915.) 

(SvUahut  (y  the  CourtJ 

Officebs   ®=9l40— CoimiBsioNBB's   Bond  — 

BiOHT  or  Action— Pasties. 

One  to  whom  money  is  payable  from  a  spe- 
cial commissioner  can  not  in  his  own  name  re- 
cover the  same  by  an  action  at  law  on  the  spe- 
cial commissioner's  bond.  Recovery  at  law  on 
the  bond  can  only  be  had  In  the  name  of  the 
State,  the  obligee  in  the  bond,  for  the  use  and 
benefit  of  him  to  whom  the  special  commission- 
er should  pay. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  {{  243,  244 ;    Dec.  Dig.  ®=»140.] 

Error  to  Circuit  Codrt,  Mercer  County. 

Action  by  A.  3.  Moore  against  J.  R.  Henry 
and  others.  Judgment  for  plaintifF,  and  de- 
fendants bring  error.  Reversed  and  dis- 
missed. 

John  Randolph  Henry,  of  Princeton,  and 
D.  M.  Easley,  of  Bluefleld,  for  plaintiffs  in 
error.  Woods  &  Martin,  of  Princeton,  for  de- 
fendant in  error. 

ROBINSON,  P.  Moore  purchased  land  sold 
under  decree  in  a  chancery  suit  for  the  en- 
forcement of  a  Judgment  lien.  The  sale  was 
made  by  Henry,  as  a  special  commissioner 
appointed  by  the  decree.  The  purchaser  paid 
to  the  special  commissioner  the  full  purchase 
price.  Thereafter  the  sale  was  confirmed. 
The  decree  of  confirmation  directed  the  spe- 
cial commissioner  to  make  a  deed  to  the  pur- 
chaser and  to  distribute  the  purchase  money 
to  those  named  as  entitled  thereto.  The 
deed  was  duly  executed  and  delivered  to  the 
purchaser.  But  the  decrees  of  sale  and  con- 
firmation had  been  entered  upon  a  bill  taken 
for  confessed  as  to  all  the  defendants  to  the 
cause.  Soon  after  the  Judicial  sale,  the  en- 
try of  the  decree  of  confirmation,  and  the 
delivery  of  the  deed  to  the  purchaser,  the 
principal  defendant  in  the  cause  filed  a  peti- 
tion therein  assigning  errors  in  the  proceed- 
ings and  praying  a  reversal  of  the  decrees. 
On  this  petition  there  was  process  as  against 
the  opposite  parties.    The  petition  operated 


as  a  substantial  compliance  with  Code,  -.c. 
134,  §  6  (sec.  4979).  Later,  at  a  hearing  npon 
this  petition  all  the  proceedings  in  the  cause 
were  reversed  and  set  aside.  Among  other 
errors  and  irregularities  it  appeared  that  the 
holder  of  the  legal  title  to  the  land  had  not 
been  brought  into  the  cause  or  before  the 
court 

Up  to  the  time  of  the  reversal  the  special 
commissioner  had  made  no  report  as  to  any 
disbursements.  At  the  time  of  the  hearing 
on  the  petition  to  reverse,  be  came  in  and 
filed  a  report  in  which  he  claimed  a  par- 
tial distribution  of  the  money.  He  returned 
no  vouchers  therewith.  The  court  would  not 
allow  him  all  the  items  which  he  claimed 
as  disbursements.  It  ascertained  that  a  par- 
ticular portion  of  the  purchase  money  was 
still  in  his  hands,  and  ax  a  part  of  the  de- 
cree of  reversal  made  the  following  order: 

"It  is  therefore  considered  by  the  court  that 
the  said  Special  Commissioner  J.  R.  Henry  do 
repay,  and  be  is  hereby  directed  to  repay,  to 
the  purchaser  A.  J.  Moore  the  said  sum  of 
$260^5,  received  by  said  Special  Commissioner 
from  the  said  Moore  and  paid  to  him  on  the 
purchase  price  of  said  lands  at  the  attempted 
sale  thereof." 

To  the  entry  of  this  order  the  special  com- 
missioner excepted.  But  he  prosecuted  no 
appeal  from  the  same. 

For  recovery  of  the  sum  so  directed  to  be 
repaid,  Moore  instituted  before  a  Justice  of 
the  peace  an  action  against  Henry  and  bis 
surety  on  the  bond  which  he  had  given  as 
special  commissioner.  A  Judgment  rendered 
by  the  Justice  against  the  defendants  was  ap- 
pealed from.  In  the  circuit  court,  the  case, 
was  submitted  upon  the  record  of  the  chan- 
cery cause  and  the  bond  of  the  special  com- 
missioner as  the  only  evidence.  That  court, 
acting  in  lieu  of  a  Jury,  gave  Judgment  in 
favor  of  Moore  against  Henry  and  the  surety 
for  the  aidount  which  the  order  tn  the  chan- 
cery cause  directed  to  be  repaid,  with  prop- 
er interest  thereon.  It  is  from  that  Judgment 
that  we  have  this  writ  of  error. 

There  is  one  feature  of  the  case  that  de- 
termines it  finally  and  precludes  considera- 
tion of  all  other  matters  advanced  in  the 
briefs.  The  action  is  in  the  name  of  Moore 
personally.  Tet  the  obligation  upon  which 
recovery  Is  sought,  the  official  bond,  is  paya- 
ble to  the  State  pursuant  to  the  statute. 
Moore  is  not  the  obligee  in  the  bond.  It 
contracts  no  liability  to  him.  The  State  is 
the  obligee.  Then  can  Moore  maintain  an 
action  on  the  bond  in  his  own  name?  An  ac- 
tion on  It  can  be  maintained  in  the  name 
of  the  State  for  bis  use  and  benefit  But 
that  Is  only  by  force  of  the  statute.  Code,  c. 
10,  ii  2  and  3  (sees.  252,  263).  Moore  has  no 
legal  interest  In  the  bond  except  through  the 
statute  which  gives  right  of  action  for  his 
use  and  benefit  in  the  name  of  the  State.  He 
is  not  a  party  to  the  bond.  Nor  has  he  de- 
rived any  right  therein  from  the  obUgeei 
other  than  by  statute.    For  right  on  the  bond 
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he  must  resort  to  fbe  statate.  No  statute 
StT«s  him  the  right  to  sue  on  a  special  com- 
missioner's bond  merely  In  his  own  name. 
The  only  statute  that  can  avail  him  In  the 
premises  Is  the  one  which  has  been  cited 
above.  It  gives  right  of  action  In  the  name 
of  the  State  for  his  benefit,  but  not  right  of 
action  In  his  own  name;  He  has  only  the 
Umlted  right  which  the  State  as  obligee  has 
assigned  him  by  the  statute. 

Cpon  what  principle  could  we  say  that  the 
ordinary  common-law  obligation  which  the 
face  of  a  bond  payable  to  the  State  evidences, 
has  been  changed  further  than  the  statute 
has  changed  it?  The  statute,  as  we  have 
seen,  has  set  over  to  another  no  right  or  rem- 
edy in  such  a  bond  except  to  obtain  a  re- 
covery thereon  in  the  name  of  the  State.  No 
right  or  remedy  to  sue  directly  In  the  name 
of  a  private  party  has  been  ^ven. 

The  suit  was  not  maintainable  in  the  name 
of  Moore.  The  bond  on  Its  face  shows  no 
privity  with  him.  The  common  law  gives 
him  no  rl^t  In  such  a  bond  or  remedy  there- 
on, for  he  is  not  a  party  to  it.  The  statute 
has  given  blm  a  right  and  remedy,  but  has 
confined  the  same  to  a  suit  In  the  name  of 
the  State  for  bis  benefit  Only  in  a  suit  so 
prosecuted  would  the  bond  be  admissible  as 
Warranting  recovery  for  his  claim. 

We  have  questioned  whether  all  this  should 
oe  different,  since  the  action  is  one  begun  be- 
fore a  Justice.  But  we  can  not  so  hold.  In 
this  connection,  referring  to  the  very  subject 
now  at  hand,  Mr.  Hogg  says: 

"Inasmuch  as  a  justice  of  the  peace  has  no 
equity  jurisdiction,  the  proceedings  t>efore  him 
must  be  conducted  with  reference  to  the  parties 
to  the  suit,  upon  the  principles  reguIatinK  (his 
matter  in  courts  of  law.  It  is  a  general  rule 
at  common  law  that  an  action  upon  a  contract, 
whether  express  or  implied,  must  be  brought  in 
the  name  at  the  party  in  whom  the  legal  inter- 
est or  right  of  action  is  vested.  Ihe  legal  in- 
terest in  a  contract  is  in  the  person  'to  whom 
the  consideration  passes.  Therefore  no  one 
can  sue  to  recover  on  a  contract  who  is  not  a 
party  to  it,  unless  he  derives  his  risbts  from  the 
original  party  to  it,  or  by  the  express  provi- 
sion of  the  law  ns  here  shown."  Hogg's  Trea- 
tise and  Forms,  f  41  (1). 

True,  one  may  maintain  an  action  In  bis 
own  name  on  bonds  executed  under  any  of 


the  prbvislans  of  cbapter  60  of  (be  Code. 
The  Legislature  has  seen  fit  to  change  the 
common  law  as  to  them,  but  it  has  neglected 
to  do  so  as  to  other  offldal  or  court  bonds. 
As  to  the  latter,  when  payable  to  the  State, 
suit  must  be  brought  In  the  name  of  the 
State  for  the  use  of  the  party  entitled  to  any 
benefit  under  the  same.  Hogg's  Treatise  and 
Forms,  {  41(2). 

In  Brooks  v.  Miller,  29  W.  Va.  499,  2  8.  B. 
210,  this  court  held  that  In  equity  the  party 
injured  by  the  breach  of  an  official  bond  pay- 
able to  the  State  could  seek  recovery  under 
it  in  bis  own  name.  But  in  the  opinion  Judge 
Snyder  remarked  that  It  was  different  in  a 
law  action.  Referring  to  the  statute  giving 
right  of  suit  in  the  name  of  the  State,  he 
said: 

"In  actions  at  common  law,  this  statute  maj 
be  regarded  as  mandatory  and  should  be  pur- 
sued strictly,  but  such  has  never  been  the  prac- 
tice in  courts  of  equity." 

The  exact  point  which  we  have  under 
consideration  was  Involved  In  Carmlcbael  v. 
Moore,  88  N.  C.  29.    There  the  court  said: 

"As  the  right  to  sue  upon  the  bond  is  wholly 
derived  from  the  statute,  it  must  be  exercised 
in  the  manner  there  provided  and  in  no  other 
way." 

And  similarly  in  White  t.  WlUdtos,  24  Ma. 
299,  the  court  held: 

"No  private  suit  can  be  maintained  on  an  of- 
ficial bond  made  to  the  State,  or  its  treasurer, 
without  its  consent  And  when  the  statute  giv- 
ing consent  prescribes  the  remedy,  that  remedy 
must  be  pursued." 

Other  references  in  point  are:  15  EJnc.  PL 
&  Pr.  105-115 ;  3  Robinson's  Practice,  352. 

We  must  dispose  of  the  case  as  the  cir- 
cuit court  should  have  disposed  of  It  That 
court,  acting  in  lieu  of  a  Jury,  had  the  case 
as  upon  demurrer  to  the  evidence.  A  finding 
for  the  defendants  and  a  Judgment  of  dis- 
missal was  called  for.  The  Judgment  will  be 
reversed,  and  an  order  dismissing  the  action 
will  here  be  entered.  The  dismissal  of  course 
will  be  without  prejudice  to  a  suit  on  the 
bond  in  the  name  of  the  Stat*  tot  Moore's 
use  and  benefit 
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Ez  parte  BORNEE. 

(SapMme  Court  of  Appeals  of  We».  Tirginia. 

May  28,  1915.) 

(Byllahu*  hy  the  Court.} 

1.  CONSTITUTIONAI.  LAW  €=»17  —  COWSTBUC- 
TION  OF  COHffTITUTIONAl.  PBOVISUON— COM- 
MON Law— Judicial  Decision. 

A  constitutional  provision  derived  from  the 
common  law  and  contained  in  other  constitu- 
tions, which  has  received  a  settled  construction 
by  judicial  decisions  prior  to  its  adoption,  must 
be  Interpreted  in  the  light  of  the  common  law 
and  the  general  judicial  acceptation  of  its  mean- 
ing. 

[Ed.  Note. — For  other  csflfs,  see  Constitution- 
al Law,  Cent.  Dig.  §  13;   J>ec.  Di«.  <8=s>17.] 

2.  Cbiminal  Law  €=»1C9  —  Second  "Jkop- 
abdy"— Immunity  fkom  Pboseoution. 

At  the  common  lavr  and  under  the  inter- 
pretations in  American  jurisprudence,  protec- 
tion from  second  jeopard  for  the  same  offense 
includes  immunity  frum  further  prosecution 
where  on  a  valid  indictnent  in  a  court  of  com- 
petent jurisdiction  the  accused  is  acquitted  by 
a  jury  regularly  empaneled  and  sworn  to  try 
the  issne  of  his  guilt. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §!  290-298;  Dec  Dig.  <S=» 
165. 

For  other  definitions,  see  W.irds  and  Phrases, 
First  and  Second  Series.  Jeopardy.l 

8.  Cbiminal  Law  <&=>lii6— jsecond  Jkopabdy 

— Appeal  by  State. 

Prior  to  the  adoption  of  our  constitution 
It  was  the  general  judicial  acceptation  that  an 
appeal  by  the  state  in  a  criminal  case  involving 
life  Of  liberty,  after  one  jeopardy  had  attached 
by  the  empaneling  and  swearing  of  a  jury,  was 
violative  of  the  principle  that  one  should  not 
twice  be  put  in  jeopardy  for  the  same  offense 
and  with  this  meaning  the  inhibition  became  a 
part  of  the  constitutional  law  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  312,  320,  345-361;  Dec. 
Dig.  «=>186.] 

4.  Cbiminal  Law  «=>162— Jeopabdy— Leqis- 
I.ATIVE  Poweb. 

The  constitutional  amendment  of  1879-80, 
having  for  its  purpose  the  revision  of  the  judi- 
cial departuieut,  did  not,  wherein  it  provided 
that  this  court  should  have  "such  other  appel- 
late jurisdiction  in  both  civil  and  criminal  cas- 
es as  may  be  prescribed  by  law,"  give  legislative 
power  to  alter  the  originally  understood  mean- 
ing of  jeopardy  in  the  bill  of  rights. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  285;  Dec.  Dig.  <g=s>162.] 

6.  Criminal  Law  ®=i  162- Appeal  by  State 
— t>i  co.ND  .Jeopardy— Validity  of  Statute. 
Acts  1913,  c.  13,  sec.  22  (Code  1913  c. 
32a.  i  ~i  [sec.  1301]),  giving  right  of  appeal  to 
the  state,  is  unconstitutional  and  ineffective  in 
any  imprisonment  case  wherein  it  operates  to 
put  the  accused  again  in  jeopardy  for  the  same 
offense. 

[Ed.  Note.— For  oth«r  cases,  see  Criminal 
Law,  Cent.  Dig.  i  285;  Dec.  Dig.  <S=3l62.] 

6.  Habeas  Cobpub  ^=»27— Right  to  Relief— 
Impbisonme.nt  under  Void  Judgment. 
One  imprisoned  by  the  judgment  of  a  court 
which  is  without  juiisdictiun  in  the  premises 
because  proceeding  under  an  unconstitutional 
law  may  be  discharged  by  the  writ  of  habeas 
corpus. 

[Ed.  Note.— For  nther  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  S  22,   Dec.  Dig.  <S=»27.J 


Habeas  corpus  by  Steve  Bornee.  Prison- 
er discharged. 

Van  A.  Barrfckman,  of  Morganton,  for  pe- 
titioner. Fred  O.  Blue,  of  Pbilippl,  and 
Jobn  T.  Simms,  of  Fayetteville,  for  respond- 
ents. 

ROBINSON,  P.  We  have  before  us  under 
the  original  Jurisdiction  of  this  court,  pro- 
ceedings In  babeas  corpus  by  which  Steve 
Bornee  seeks  discharge  from  the  custody  of 
the  jailer  of  Monongalia  County.  The  con- 
trolling fActs  are  as  follow?:  Bornee  was  In- 
dicted by  a  grand  Jury  in  the  circuit  court 
of  the  county  named,  for  alleged  violation 
of  a  certain  provision  ot  the  laws  of  this 
State  prohibiting  the  selUng  and  handling 
of  liquors.  Acts  1915,  clt  7,  sec.  3L  He 
pleaded  not  guilty  and  was  put  on  trial  before 
a  Jury  regularly  empaneled  and  sworn.  The 
trial  proceeded  to  a  verdict,  which  was  that 
the  accused  was  not  guilt"  But  the  court, 
on  motion  of  the  State,  stf  islde  the  verdict 
of.  acquittal  as  contrary  to  law  and  the  evi- 
dence, and  awarded  the  State  a  new  trial, 
over  the  objection  of  the  dscused.  Hi3  plea 
of  the  former  acquittal  was  rejected,  end  a 
discharge  from  further  prosecution  on  the 
indictment  denied  him.  He  was  put  on  trial 
before  another  Jury.  This  Jury  failed  to 
agree,  and  the  case  was  c  mtinued.  There- 
upon the  accused  was  comi  fitted  to  the  Jail 
of  the  county,  where  he  hns  since  been,  and 
now  is,  iuiprisoned  to  answer  the  indictment. 

Our  constitution  forbids  that  one  b«  twice 
put  in  Jeopardy  of  life  or  liberty  for  the  same 
offense.  That  Bornee  is  held  for  another 
trial  under  the  very  indictment  on  which  be 
was  once  acquitted  by  the  vertlldt  of  a  jury, 
Is  conceded.  That  it  is  proposed  to  try  him 
again  for  the  same  oCTeuse  is  plainly  ap- 
parent. But  the  statute  under  which  he 
stands  Indicted  prescribes  that  the  State 
shall  have  the  right  of  appeal  in  all  cases 
arising  thereunder.  Acts  1913,  ch.  13,  sec. 
22  (Code  1913,  c.  32a,  $  22  [sec.  13013).  Sucb 
right  of  appeal,  If  it  exists,  of  course  em- 
braces the  power  of  the  trial  court  to  set 
aside  a  verdict  of  acquittal.  Is  the  statu- 
tory right  of  appeal  by  the  State  consti- 
tutional and  effective  in  Bornee's  case?  In 
other  words,  will  the  recognition  of  it  put 
the  accused  in  second  jeopardy?  The  answer 
to  this  question  must  depend  largely  on  the 
determination  of  what  the  makers  of  our 
constitution  meant  by  the  use  of  the  word 
"Jeopardy."  If  they  meant  Jeopardy  as  gen- 
erally understood  by  the  common  law  and 
the  decisions  of  the  courts  prior  to  and  at 
the  time  of  the  adoption  of  the  constitution, 
the  course  pursued  as  to  Bornee  puts  him 
more  than  once  in  Jeopardy.  If  they  meant 
by  Jeopardy  one  continuous  prosecution 
through  to  final  Judgment,  even  though  on 
appeal  by  the  State,  it  would  be  otherwise 
That  they  meant  the  former,  we  can  have 
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no  donbt  We  may  venture  to  say  that  the 
latter  Idea  was  unknown  In  their  day. 

[1]  The  provision  that  no  one  shall  be 
twice  put  In  Jeopardy  for  the  same  offense 
Is  derived  from  a  principle  of  the  common 
law.  Prior  to  the  formation  of  our  State, 
Virginia  had  ever  maintained  this  common- 
law  principle,  notwithstanding  her  constitu- 
tion did  not  embrace  it  and  it  was  not  beyond 
the  i>ower  of  legislative  change.  It  seems 
needless  to  say  that  in  Bnglish  law  every- 
where the  principle  was  known  and  its  mean- 
ing understood.  The  Constitution  of  the 
United  States  embraced  it,  as  did  most  otthe 
state  constitutions.  Whether  made  constitu- 
tional or  not,  the  principle  that  one  shall  not 
be  twice  put  in  Jeopardy  for  the  same  offense 
had  been  regarded  as  a  safeguard  of  individ- 
ual liberty.  Differences  there  had  been  as 
to  minor  questions  arising  from  its  applica- 
tioo,  but  Indeed  none  as  to  its  general  mean- 
ing and  effect  So  It  stood  when  West  Vir- 
ginia was  formed.  The  makers  of  our  first 
constitution  embraced  It  In  the  bill  of  rights, 
thus  deeming  that  It  should  be  put  beyond 
the  power  of  legislative  change.  Art.  2,  sec. 
2.  The  provision  without  change  was  re- 
tained in  our  present  constitution.  Art.  3, 
sec.  6.  From  the  beginning  of  this  common- 
wealth, it  has  been  as  it  stands  to-day,  con- 
stitutional. Prior  to  Its  adoption  into  our 
constitutional  law,  it  had  received  a  settled 
construction  by  the  Judicial  decisions  of  our 
own  and  other  courts.  That  construction 
was  not  by  any  means  that  Jeopardy  meant 
one  continuous  prosecution,  even  through  ap- 
peal by  the  State,  to  final  Judgment. 

Nothing  appearing  In  a  statute  or  ccnsti- 
tution  to  change  the  generally  accepted 
meaning  of  the  terms  used,  they  must  be 
construed  according  to  the  general  accepta- 
tion of  their  meaning  at  the  time  they  were 
used.    And  says  Judge  Cooley: 

"It  must  not  be  forgotten,  In  construing  our 
constitutiona,  that  in  many  particulars  tbey 
are  but  the  legitimate  succesaors  of  the  great 
charters  of  English  liberty,  whose  provisions 
declaratory  of  the  rights  of  the  subject  have  ac- 
quired a  well-understood  meaning,  which  the 
people  must  be  supposed  to  have  had  in  view  in 
adopting  them."  Constitutional  Limitations 
(eth  Ed.)   74. 

Speaking  of  the  provision  against  a  second 
Jeopardy  as  found  in  an  act  of  Congress 
relating  to  the  Philippine  Islands,  the  Su- 
preme Court  of  the  United  States  said: 

"In  ascertaining  the  meaning  of  the  phrase 
taken  from  the  Bill  of  Rights  it  must  be  con- 
strued with  reference  to  the  common  law  from 
which  it  was  talcen."  Kepner  v.  United  States, 
195  V.  S.  100.  24  Sup.  Ct.  797,  49  L.  Ed.  114, 
1  Ann.  Cas.  656. 

In  People  v.  Webb,  38  CaL  467,  wherein 
the  construction  of  the  second  Jeopardy  pro- 
vision was  Involved  much  as  it  Is  here,  the 
court  held: 

"The  settled  construction  of  a  constitutional 
provision  made  before  its  adoption  into  the  con- 
stitution of  this  State  should  be  held  as  the  just 
Interpretation  thereof." 


The  framers  of  our  constitution  natanllr 
had  In  mind  the  Virginia  law  of  the  sub- 
ject. But  that  was  not  different  from  the 
American  understanding  that  a  prisoner  was 
once  in  Jeopardy  whenever,  upon  a  valid 
Indictment,  a  Jury  In  a  court  of  competent 
Jurisdiction  was  regularly  empaneled  and 
sworn  to  try  the  issue  of  his  guilt  WhUe 
we  derived  the  principle  from  the  common 
law  of  our  Ilnglish  ancestors,  yet  in  Ameri- 
can Jurisprudence  to  the  time  of  the  adop- 
tion of  our  constitution  there  had  grown  up 
a  universally  recognized,  distinctly  American 
doctrine  on  the  subject  The  principle  had 
received  sanction  as  a  fundamental  one  to 
a  degree  unknown  in  the  English  law.  And 
so  with  us  it  still  stands  to-day.'  Jurists 
and  publicists  there  now  are  who  attack  the 
logic  of  its  universally  accepted  meaning. 
State  V.  Lee,  65  Conn.  265,  30  Aa  1110,  27 
L.  R.  A.  498,  48  Am.  St  Rep.  202;  dissent- 
ing opinion  of  Mr.  Justices  Holmes,  in  Kep- 
ner V.  United  States,  195  U.  S.  134.  24  Sup^ 
Ct  797,  49  L.  Ed.  114,  1  Ann.  Cas.  655; 
5  Journal  of  Criminal  Law  and  Criminology, 
16 ;  8  Harvard  Law  Review,  354 ;  20  Id.  319. 
Nevertheless,  proposed  innovations  touching 
the  ancient  principle  as  ordinarily  under- 
stood, are  still  most  Jealously  regarded.  See 
debates  on  the  bill  for  appeals  by  the  govem- 
ment  In  criminal  prosecutions,  Congressl<n- 
al  Record,  69th  Congress. 

[2]  It  must  be  conceded  by  all,  without 
citation  to  the  Innumerable  authorities,  that 
at  the  common  law  and  under  the  interpreta- 
tions In  American  Jurisprudence,  protection 
from  second  Jeopardy  for  the  same  offense 
Included  immunity  from  further  prosecution 
where  a  Jury  in  a  court  having  Jurisdiction 
had  acquitted  the  accused  of  the  offense.  It 
has  been  universally  understood  that  If,  in 
an  imprisonment  case,  an  accused  Is  once 
put  on  trial  upon  a  valid  indictment  In  a 
court  of  competent  Jurisdiction,  before  a  Jury 
regularly  empaneled  and  sworn,  and  Is  ac- 
quitted, he  is  forever  discharged  of  the  ac- 
cusation. Never  again  can  he  be  prosecuted 
for  the  same  offense.  To  do  so  would  again 
put  him  in  Jeopardy.  This  long  recognized 
meaning  of  Jeopardy  is  the  one  embraced  in 
our  constitutional  provision. 

There  are  other  phases  of  the  general  sub- 
ject some  as  to  which  there  is  diversity  of 
'opinion,  but  we  must  confine  ourselves  so 
far  as  may  be  to  the  concrete  case  before  us. 
Here  we  have  an  accused  tried  on  a  con- 
cededly  valid  Indictment  before  a  court  of 
undoubted  Jurisdiction  and  acquitted  by  a 
jury  duly  empaneled  and  sworn.  The  offense 
charged  is  one  punishable  by  imprisonment. 
Yet  it  Is  proposed  again  to  try  the  Issue  of 
his  guilt  Plainly  this  is  violative  of  the 
sense  in  which  the  constitution  uses  the  word 
"Jeopardy." 

[3]  Virginia  early  by  statute  gave  the  ac- 
cused when  convicted  a  right  of  appeal.  But 
though  m  constitutional  barrier  interfered, 
she  never  innovated  on  the  common  law  by 
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gljlng  the  State  the  right  of  appeal  In  a 
orimliial  case,  except  in  cases  relating  to  the 
public  revenue.  It  must,  however,  be  re- 
membered that  the  latter  cases  Involved  only 
fines,  not  imprisonment.  In  cases  of  life 
and  liberty,  Virginia  steadfastly  maintained 
the  principle  that  one  duly  acquitted  of  an 
offense  should  not  be  haled  to  answer  it 
again  in  any  way.  To  the  time  of  the  mak- 
ing of  our  constitution  in  1872,  the  new  State 
followed  the  same  understanding  of  Jeopardy 
and  has  ever  since  maintained  it  2  Enc. 
Dig.  Va.  &  W.  Va.  183  et  seq.  In  the  fram- 
ing of  the  constitution  of  West  Virginia  in 
1863  and  1872,  the  right  of  one  to  appeal 
when  convicted,  was  expressly  guaranteed. 
But  no  right  of  appeal  was  given  to  the 
State.  An  appeal  by  the  convicted  person, 
under  the  idea  of  waiver  by  him,  was  not 
considered  inconsistent  with  the  prohibition 
against  a  second  jeopardy.  But  not  so  as  to 
an  appeal  by  the  State.  The  framers  con- 
sidered that  violative  of  the  second  jeop- 
ardy Inhibition.  For  in  imprisonment  cases, 
Virginia  has  always  regarded  an  appeal  by 
the  State  as  being  violative  of  the  princi- 
ple against  second  jeopardy.  Moreover,  In 
American  law  It  was  the  general  interpreta- 
tion that  an  appeal  by  the  State  in  a  life  or 
liberty  case,  after  one  jeopardy  of  the  ac- 
cused had  attached  by  the  empaneling  and 
swearing  of  a  Jury,  was  violative  of  the 
principle  against  second  Jeopardy.  So,  when 
the  framers  made  use  ct  that  principle,  they 
could  have  meant  only  that  whidi  was  Its 
common  acceptation  in  the  law  of  the  day. 
An  enlightening  view  of  the  American  cases, 
showing  that  the  common  acceptation  has 
always  been  that  an  appeal  by  the  State 
after  Jeopardy  has  attached  Is  violative  of 
the  second  jeopardy  clause,  ^s  found  in  the 
opinion  of  Mr.  Justice  Gray,  In  United  States 
V.  Sanges,  144  U.  S.  310,  12  Sup.  Ct  609,  36 
L.  Ed.  445.  It  is  wtil  to  read  the  same  here- 
with. And  here  we  may  remark  that  It  is 
significant  to  note  that  the  act  of  Congress 
passed  March  2,  1907,  allowing  appeals  in 
criminal  cases  to  the.  government  in  certain 
instances,  is  guarded  in  the  end  by  the  fol- 
lowing proviso: 

•That  no  writ  of  error  shall  be  taken  by  or 
allowed  the  United  States  in  any  case  where 
there  has  been  a  verdict  In  favor  of  the  defend- 
ant." Act  March  2,  1007,  c  2564,  34  Stat 
1246  (U.  S.  Comp.  St.  1013.  S  1704). 

It  seems  pertinent  to  quote  here  from  the 
opinion  of  Judge  Green,  in  MonndsriUe  v. 
Fountain,  27  W.  Va.  182,  as  disclosing  how 
this  court  lias  heretofore,  regarded  the  effect 
of  the  constitutional  provision  we  have  been 
considering: 

"Accordingly  our  law  provides,  that  a  writ  of 
error  lies  in  criminal  cases  to  the  judgment  of 
the  circnit  court  in  behalf  of  the  State,  only 
when  the  offence  is  a  violation  of  the  revenue 
laws.  Warth's  Cktde,  ch.  160,  i  3,  pp.  852. 
833.  In  these  cases  the  punishment  is  a  iiuo 
only.  Warth's  Code,  ch.  32,  §  3,  p.  217.  If  the 
pmushment  had  been  fine  and  imprisonment,  no 
writ  of  error  could  have  been  allowed  the  State. 
For,  if  after  the  accused  has  been  acquitted,  the 


State  conld  obtain  a  writ  of  error,  and  b^  this 
judgment  of  the  appellate  court  the  decision  of 
the  court  below  should  be  reversed,  and  the  case 
sent  back  for  a  new  trial,  it  is  obvious,  that,  if 
the  punishment  was  imprisonment,  the  accused 
would  be  twice  put  in  jeopardy  of  his  liberty  in 
violation  of  our  bill  of  rights." 

[4]  It  is  urged  tliat  the  makers  of  our  con- 
stitution did  not,  by  the  use  of  the  words 
enunciating  the  settled  principle  against  sec- 
ond Jeopardy,  mean  to  fpreclose  the  right  of 
the  law-making  body  to  give  right  of  appeal 
to  the  State;  for,  it  is  said  that  In  another 
connection  in  the  same  constitution  they 
provided  that  the  Supreme  Court  of  Appeals, 
In  addition  to  Jurisdiction  of  an  appeal  by 
one  convictedi  should  have  Jurisdiction  of 
appeals  by  the  State  in  revenue  cases,  "and 
such  other  appellate  jurisdiction,  in  both  civ- 
il and  criminal  cases,  as  may  be  prescrib- 
ed by  law."  Art  8,  sec.  3.  True,  in  the  orig- 
inal constitution,  that  of  1863.  these  quoted 
words  appeared  in  relation  to  the  Jurisdiction 
of  this  court  There  they  directly  followed 
the  grant  of  appellate  jurisdiction  in  crim- 
inal cases  where  one  has  been  convicted  of 
a  felony  or  misdemeanor.  That  constitution 
gave  no  Jurisdiction  for  appeals  by  the  State 
In  revenue  cases,  though  the  Virginia  statute 
prescribing  such  appeals  was  carried  into  the 
statute  law  of  the  new  State.  But  the  words 
which  we  have  quoted  would  not  In  proper 
construction  have  the  effect  to  cut  down  the 
express  provision  In  the  bill  of  rights  against 
second  Jeopardy.  These  are  only  general 
words  relating  to  the  Jurisdiction  of  this 
court  The  particular  provision  against  sec- 
ond jeopardy  in  the  very  charter  of  Inaivid- 
ual  liberties  which  precedes  these  general 
words,  can  not  be  said  to  be  impliedly  alter- 
ed In  its  established  conception  by  words  in 
another  connection  which  do  not  expressly 
show  such  an  intention. 

Moreover,  when  it  came  to  the  framing  of 
the  constitution  of  1872,  these  words,  "and 
such  other  appellate  Jurisdiction  in  both 
civil  and  criminal  cases  as  may  be  prescribed 
by  law,"  were  omitted.  In  the  matter  of  the 
jurisdiction  of  this  court  the  section  em- 
bracing it  stopped  with  the  grant  of  the 
right  of  appeal  to  one  convicted  for  a  felony 
or  misdemeanor.  In  the  bill  of  rights,  by 
the  iisual  terms,  and  we  must  think  by  the 
usual  meaning,  the  prohibition  against  sec- 
ond Jeopardy  was  re-established.  Nowhere 
in  the  constitution  of  1872  did  the  Cramers 
use  these  words  that  are  now  pointed  to  for 
indication  that  the  Liegislature  might  later 
say  that  Jeopardy  was  not  what  it  had  there- 
tofore been  considered.  That  constitution  as 
originally  framed  and  adopted,  contained  no 
words  that  could  even  remotely  imply  that 
the -Legislature  might  give  anyone  a  right  of 
appeal  in  a  criminal  case  other  than*  a  con- 
victed person.  Pointedly  it  re-established 
the  long  settled  provision  against  second 
jeopardy.  It  put  interference  with  that  pro- 
vision unquestionably  beyond  the  power  of 
the  Legislature^ 
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It  must  be  distinctly  noted  that  tlie  provi- 
sion giving  this  court  Jurisdiction  of  an  ap- 
peal by  the  State  In  revenue  cases,  "and  such 
other  appellate  Jurisdiction  In  both  dvll  and 
criminal  cases  as  may  be  prescribed  by  law," 
came  Into  our  present  constitution  only  by 
the  amendment  of  187&-S0.  The  purpose  at 
that  amendment  was  to  revise  the  Judicial 
department  of  the  State  government  A  sec- 
tion of  the  established  bill  of  rights  could 
not  be  Impliedly  repealed  by  such  amend- 
ment. The  former  was  a  particular  provision 
relating  to  a  distinct  and  fundamental  sub- 
ject We  Judicially  know  as  a  matter  of 
State  history  that  the  amendment  was  con- 
templated and  made  by  the  people  not  to 
change  the  bill  of  rights,  but  solely  to  change 
the  Judicial  department.  EHssatlsfactlon 
with  the  latter,  by  no  means  with  the  former, 
prompted  the  amendment  It  could  not  have 
entered  the  minds  of  the  people  that  they 
were  amending  In  any  way  the  established 
bill  of  rights.  The  amendment  can  have 
force  only  so  far  as  the  previous  particular 
provision  against  second  Jeopardy  will  per- 
mit There  is  no  glaring  or  Irreconcilable 
repugnancy  between  them.  The  former  par- 
ticular provision  left  standing  does  not  make 
the  later  general  provision  unavailing.  The 
amendment  enables  the  Legislature  to  give 
an  appeal  to  the  State  In  a  criminal  case  If 
the  appeal  Is  of  preliminary  character — not 
of  the  character  to  put  the  accused  In  second 
Jeopardy.  An  e.xample  of  such  legislative 
action  will  be  found  in  the  acts  of  the  re- 
cent Legislature.  Acts  1915,  ch.  69,  sea  31. 
It  Is  only  where  there  are  explicit  words  or 
a  total  repugnancy  Indicating  Intention  of 
repeal  that  a  statute  general  In  its  terms  will 
repeal  the  particular  provisions  of  a  former 
statute  which  are  special  In  their  applica- 
tion to  a  particular  case  or  class  of  cases. 
Clemans  v.  Board  of  Education,  68  W.  Va. 
298,  09  S.  E.  808.  The  same  can  not  be  dif- 
ferent as  to  fundamental  statutes — constitu- 
tions. The  amendment  of  the  constitution 
whereby  this  court  was  given  "such  other 
appellate  Jurisdiction  In  both  dvll  and  crim- 
inal cases  as  may  be  prescribed  by  law,"  did 
not  give  legislative  power  to  alter  the  mean- 
ing of  Jeopardy  In  the  bill  of  rights. 

[6]  This  court  Is  not  unmindful  of  its  daty 
to  sustain  a  legislative  enactment  where  It 
can  be  done  at  all  consistently  with  the  con- 
stitution. But,  observing  this  rule  cautious- 
ly as  we  have,  we  are  brought  to  the  conclu- 
sion that  the  statute  giving  right  of  appeal 
to  the  State  In  all  cases  arising  imder  the 
chapter  relating  to  violations  In  the  selling 
and  handling  of  Intoxicating  liquors,  can  not 
stand  when  It  denies  to  one  the  protection  af- 
forded, him  by  the  constitutional  mandate 
that  he  shall  not  be  twice  put  In  Jeopardy  for 
the  same  offense.  Our  people  plainly  put  It 
Leyond  the  power  of  the  Legislature  to  sub- 
ject to  a  second  jeopardy  one  charged  with 
an  offense  for  which  he  may  be  imprisoned. 
That  policy  is  so  a  part  of  our  fundamental 


law  that  only  the  people  by  constitutional 
amendment  can  change  it  It  has  been  said: 
"Perhaps  we  have  outgrown  the  necessity  of 
such  protection  as  It  gives  agunst  the  proKcat- 
Ing  officers:  but  except  where  there  have  been 
statutory  changes  in  ttatet  lohoie  conttitutUmt 
admit  of  them,  the  prosecution  cannot  appeal, 
and  an  appeal  by  the  prisoner  is  dependent  npoa 
a  waiver."    18  Harvard  Law  Review,  216. 

And  says  Mr.   Bishop: 

"Statutes  providing  for  rehearings  In  criminal 
cases  will  not  ordinarily  be  interpreted,  and 
will  never  have  force,  to  violate  the  congtitn- 
tional  provision  under  consideration.  If  tlie 
Jeopardy  has  once  attached,  there  can  be  no 
second  Jeopardy  without  the  consent  of  the  de- 
fendant whatever  the  statute  may  direct  It 
will  apply  only  where  it  constitutionally  may. 
Thus,  a  statute  which,  by  the  device  of  an  ap- 
peal by  the  State,  undertakes  to  authorize  the 
retrial  of  one  acquitted  on  a  valid  indictment 
is  void.  Even  where  the  acquittal  was  produced 
by  an  erroneous  direction  of  the  judge  at  the 
trial,  it  will  stand  against  all  doings  tor  its  re- 
versal without  the  defendant's  consent  whatever 
their  forms,  and  from  whatever  source  proceed- 
ing. But  reversals  before  jeopardy  are  different 
Whether  the  applicant  is  the  defendant  or  the 
State,  they  do  not  prejudice  a  fresh  prosecu- 
tion." 1  Bishop's  New  Criminal  Law,  seci. 
1026,  1027.     - 

[6]  It  has  been  suggested  that  habeas  cor- 
pus does  not  lie — that  the  remedy  of  the 
prisoner  Is  by  appeal  for  error.  That  the 
prisoner  may  be  discharged  by  the  writ  ot 
habeas  corpus  we  have  no  doubt.  The  court 
was  absolutely  without  Jurisdiction  to  hold 
him  again  for  the  same  offense.  It  can  not 
rely  on  the  unconstitutional  legislation 
whereby  It  is  said  the  State  may  appeal  In 
such  cases.  No  court  as  well  as  no  legisla- 
ture has  Jurisdiction  or  province  to  violate 
the  constitutional  Inhibition  that  one  shall 
not  be  twice  put  In  jeopardy  for  the  same 
offense.  All  orders  and  judgments  of  the 
court  after  the  verdict  of  acquittal  are  total- 
ly void.  They  can  not  afford  warrant  for 
the  holding  ot  Bomee  In  jail.  As  against 
them  he  may  stand  on  the  paramount  guar- 
anty of  the  Constitution  In  his  favor.  The 
court's  jurisdiction  over  him  for  the  offense 
charged  ceased  by  the  return  of  a  verdict  of 
acquittal.  Any  further  step  against  him  on 
the  Indictment  is  void  and  without  legal 
effect  That  one  may  be  discharged  from  Im- 
prisonment under  any  void  judgment  Is  the 
established  law  of  the  land.  Ex  parte  Moon- 
ey,  26  W.  Va.  36,  53  Am.  Rep.  58;  Ex  parte 
Mylius,  61  W.  Va.  406,  66  S.  E.  602,  10  li.  R. 
A.  (N.  S.)  1098,  11  Ann.  Cas.  812.  a%at  one 
held  for  second  jeopardy  may  be  discharged 
by  the  writ  of  habeas  corpus  Is  the  decision 
of  the  Supreme  Court  of  the  United  States  In 
Ex  parte  Nielsen,  131  D.  S.  176,  9  Sup.  Ct 
'672,  33  L.  Ed.  118,  wherein  Mr.  Jostioe  Brad- 
ley says: 

"It  is  firmly  establisbed  that  if  the  court 
which  renders  a  judgment  has  not  jurisdiction 
to  render  it,  either  because  tbe  proceedings,  or 
the  law  under  which  they  are  taken,  are  uncon- 
stitutional, or  for  any  other  reason,  tbe  judg- 
ment is  void  and  may  be  questioned  collaterally, 
and  a  defendant  who  is  imprisoned  under  and 
by  virtue  of  it  may  be  discharged  from  custody 
on  habeas  corpus. 
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other  authorities  In  point  are  Kz  parte 
^Ange,  18  Wall.  163,  21  U  Ed.  872;  Ex  parte 
Klebold,  100  U.  S.  371,  25  Li.  Ed.  717;  In  re 
"Bnow,  120  U.  8.  274,  7  Sup.  Ct  556,  80  L. 
Ed.  658;  Bailey  on  Habeas  Corpus,  91,  120, 
ft  seq. 

An  order  will  be  entered  discharging  the 
prisoner. 

LTNCH,  J.,  was  present,  but  took  no  part 
in  the  decision,  for  the  reason  that  he  was 
onable,  by  reason  of  illness,  to  participate  in 
tlie  determination  of  the  case  and  examine 
tile  authorities. 

(76  W.  Ta.  282) 

GOLDEN  et  al.  t.  O'CONNBLL  et  aL 

(No.  2454.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  25.  1915.) 

(SyUabua  &]/  the  Court.) 

1.  Obbditoiis'    Suit   ^s»57   —   Tbustbx   fob 

CbBDITOBS  —   WbONOFUL    Dl8TBIl!(UTI0N    Ot 

Funds— LiABiLiTT. 

Funds  collected  for  distribution  by  a  trus- 
tee, pursuant  to  an  agreement  with  lien  cred- 
itors pending  a  suit  by  them,  whereby  he  under- 
takes, with  the  assent  of  the  debtor,  to  sell 
real  estate,  and  out  of  the  proceeds  pay  liens  in 
the  order  of  priority  as  theretofore  ascertained 
by  a  commissioner  authorized  for  the  purpose, 
should  be  so  applied  when  and  as  collected; 
and,  if  not  so  applied,  the  ensuing  loss,  if  any, 
should  be  charged  to  the  creditors  injuriously 
atiected,  and  not  to  the  debtor,  the  trustee  not 
being  his  agent,  but  the  agent  of  the  creditors. 

[Ed.  Note.— For  other  cases,  see  Creditors' 
Suit,  Cent  Dig.  {  215;   Dec.  I>ig.  «=367.] 

2.  Cbeditobs'  Suit  *=»57  — Dibtribution  — 
Tbustee  fob  Lien  Cbeditobs— Contboi.  bx 
Coubt. 

Except  in  so  far  as  necessary  to  determine 
and  apply  the  amounts  in  the  hands  of  the  trus- 
tee as  so  agreed,  the  trustee  was  not,  though 
subsequently  made  a  party  to  the  suit,  subject  to 
the  direction  and  control  of  the  court  having 
jurisdiction  of  the  suit,  the  agreement  being  one 
m  pais,  merely  by  Tirtne  of  the  reference  for 
the  ascertainment  of  liens  on  the  debtor's  real 
estate. 

[Ed.  Note.— For  other  cases,  see  Creditors' 
Suit,  Cent  Dig.  {  215;   Dec.  Dig.  «=»57.] 

8.  Pbincifal  and  Aoent  «=»92— Payment  to 

Agent— EnxcT. 

Where  one  appoints  an  a^ent  to  act  on  his 
behalf  in  the  receipt  and  disbursement  of  a 
fund,  the  transaction  is  complete,  as  to  the  debt- 
or, when  the  fund  reaches  the  hands  of  the 
agent;  payment  to  him  being  the  equivalent  of 
payment  to  the  principal. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {{  245,  246,  250-253,  602; 
Dec.  Dig.  «=»92.1 

Appeal  from  Circuit  Court,  Greenbrier 
County. 

Suit  by  Paul  Golden  and  others  against 
Daniel  O'Connell  and  others.  From  decree 
for  plaintiffs,  the  defendant  named  appeals. 
Reversed  and  remanded. 

R.  S.  Turk,  of  Staunton,  John  A.  Preston, 
ot  Lewisburg,  and  Wm.  Gordon  Mathews,  of 
Charleston,  for  appellant  Andrew  Price,  L. 
M.  McClinUc  and  F.  R.  Hill,  aU  of  Marlln- 
ton,  for  appellees. 


LYNCH,  J.  [1]  After  this  cause  was  re- 
manded on  the  former  appeal  (69  W.  Va. 
374,  71  S.  E.  384),  the  commissioner  appoint- 
ed, acting  pursuant  to  ttie  order  of  refer- 
ence, reported,  among  other  things,  a  fund  of 
iM,080.28  in  the  hands  of  Nelson  as  trustee 
under  the  agreement  between  defendant  and 
some  of  his  creditors  whereby  certain  of  his 
lands  were  to  be  sold,  and  the  proceeds  ap- 
plied to  the  discharge  of  their  liens.  He  also 
reimrted,  as  the  first  lien  against  defendant's 
property,  a  debt  of  $6,164.38  in  favor  of  A. 
F.  Mathews,  who  Joined  in  the  agreement 
mentioned.  The  court,  by  its  final  decree, 
providing  for  a  sale  of  defendant's  property 
(other  than  that  so  sold  by  agreement)  to 
satisfy  the  numerous  liens  adjudged  against 
it,  credited  the  trust  fund  on  the  Mathews 
debt  as  of  January  12,  1012,  three  years  or 
more  after  its  receipt  by  the  trustee. 

The  principal  contention  on  the  present  ap- 
peal is  that  this  was  error ;  that  the  money 
so  placed  in  the  hands  of  Nelson  should  have 
been  credited  as  of  the  date  of  its  receipt  by 
him.  The  agreement  between  defendant  and 
his  creditors  was  executed  August  4,  1908. 
It  authorized  a  sale  by  defendant  of  certain 
lots  owned  by  him,  and  provided  that  the  as- 
senting creditors  did  thereby  "apix)int  and 
constitute  W.  E.  Nelenn  their  true  and  law- 
ful attorney,  and  empower  him  to  execute  in 
their  names  and  under  their  seals  a  release 
of  the  lien  to  the  purchaser  of  any  lot  or 
lots  from  the  said  land  •  *  •  upon  re- 
ceipt from  such  purchaser  of  the  proceeds  of 
the  price  of  said  lot  or  lots,  less  the  expens- 
es and  cost  of  sale,  to  be  applied  upon  the 
liens  on  said  lAnd  in  their  order  and  priority 
as  reported  in  the  suit" 

In  view  of  these  express  stipulations,  the 
decree  is  manifestly  erroneous.  Nelson  be- 
came the  agent  solely  of  the  creditors  to  re- 
ceive and  disburse  for  them  the  funds  arising 
from  the  lot  sales.  He  acted  in  that  capacity 
for  them  alone.  They,  not  defendant,  ap- 
pointed him,  and  conferred  and  defined  his 
authority.  Prior  to  the  trust  agreement  the 
Mattiews  debt  had  been  duly  ascertained  by 
a  commissioner  as  the  first  lien  against  de- 
fendant's property.  There  was  no  exception 
at  any  time  thereafter  as  to  its  validity.  Its 
amount  was  in  excess  of  the  sum  afterward 
coming  into  Nelson's  hands.  As  to  these 
amounts  there  is  no  controversy.  By  the 
concluding  clause  of  the  agreement  the  pro- 
ceeds of  the  lot  sales  were  to  be  "applied  up- 
on the  liens  on  said  land  in  their  order  and 
priority  as  reported  in  the  suit"  Properly 
Interpreted,  this  meant  that  the  fund  deriva- 
ble from  sale  of  the  land  should  be  applied 
first  to  the  Mathews  debt  and  the  surplus,  if 
any,  to  liens  subsequent  in  priority.  Hence 
there  could  be  no  doubt  or  dispute  as  to  the 
particular  debt  to  which  such  fund  was  prop- 
erly applicable. 

[2,  3]  In  the  absence  of  any  fact  constitut- 
ing good  cause  for  delay,  and  none  appears  in 
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(he  record,  it  was  the  duty  of  Nelson  to  make 
application  of  the  fund  coming  Into  his  hands 
promptly  upon  its  receipt  The  court  had 
not  assumed  or  exercised  any  control  over 
ttis  money,  or  orer  his  functions  and  dntles 
as  prescribed  by  the  Instrument  of  his  ap- 
pointment. Nor  did  defendant  have  any  such 
control.  The  assent  of  the  latter  to  sale  of 
lots  particularly  described,  and  to  the  appli- 
cation of  the  proceeds  therefrom  to  liens 
spedflc  and  certain.  Constituted,  in  effect,  a 
lawful  apprc^rlation  pro  tanto  of  his  prop- 
erty to  payment  of  such  claims  In  so  far  as 
the  land  so  set  apart  should  be  sufficient  for 
that  purpose.  Clearly,  he  was  entitled  to 
have  these  entire  proceeds  applied,  upon 
their  receipt  by  Nelson,  to  the  principal  and 
Interest  of  the  Mathews  debt  Where  one 
appoints  a  person  as  his  agent  to  receive  a 
sum  of  money  agreed  to  be  paid  in  satisfac- 
tion of  a  claim,  the  settlement  is  complete 
the  moment  the  agent  receives  payment 
Railroad  Co.  v.  Ragan,  104  Ga.  363,  30  S.  B. 
745.  Payment  to  the  authorized  agent  of  a 
creditor  by  the  debtor  is  equivalent  to  pay- 
ment to  the  creditor  himself.  Blcknell  v. 
Buck,  58  Ind.  354.  So  It  has  been  held  that, 
when  money  intended  for  the  payment  of  a 
note  has  reached  the  hands  of  an  agent  au- 
thorized to  collect  it,  the  debt  is  paid.  Boyd 
V.  Pape,  2  Neb.  (Unof.)  859,  00  N.  W.  646; 
Stuart  V.  Stonebraker,  63  Neb.  554,  88  N.  W. 
653;  Pochln  v.  Knoebel,  63  Neb.  768,  88  N. 
W.  264;  Osborne  v.  Oatewood  (Tex.)  74  S. 
W.  72. 

Sufficient  proof,  however,  is  lacking  for  the 
cmrect  determination  of  the  time  as  of  which 
the  Nelson  fund  should  be  Credited  on  the 
Mathews  debt  The  present  record  shows 
that  in  June,  1911,  after  the  decision  of  the 
first  appeal,  the  cause  was  referred  to  S.  N. 
Pace  as  commissioner,  with  direction  to  as- 
certain the  amount,  status,  and  proper  appli- 
cation of  the  fund.  But  In  August  1912,  his 
report  theretofore  made,  was,  upon  ezceptton 
and  affidavit,  rejected  and  excluded  from  the 
record,  because  of  the  prior  relationship  of 
the  commissioner  as  counsel  for  certain  of 
the  creditors.  It  does  not  appear  what  his 
report  was.  The  same  order  substituted  as 
commissioner  W.  I/.  Kershner,  who  later  re- 
ported the  sum  of  $4,080.28  as  held  by  Nel- 
son, trustee.  While  it  does  appear  from  Nel- 
son's testimony  before  Kershner  in  Septem- 
ber, 1912,  that  the  sales  of  lots  from  which 
this  sum  was  derived  took  place  on  Augast 
6,  7,  and  8,  1908,  that  Nelson  at  the  time  of 
his  examination  had  disbursed  the  entire 
fund,  and  as  a  witness  was  then  requested, 
and  promised,  to  file  before  the  commission- 
er certain  exhibits,  speclflcally  designated, 
showing  an  account  of  his  collections  and 
disbursements,  these  exhibits  (which  It  would 
seem  accompanied  the  Pace  report)  do  not 
appear  in  the  record ;  nor  does  the  record  In 
any  wise  show  either  the  date  of  collection 
or  of  disbursement. 

The  decree  Is  further  erroneous  In  the 


omission  of  an  adjudication  of  the  deed  d 
trust  debt  of  Daniel  Reiter,  amounting  to 
$2,796.66.  The  lien  was  reported  as  a  valid 
one  against  defendant's  property,  and  there 
was  no  exception  to  the  commissioner's  find- 
ing. Doubtless,  the  omission  was  due,  as 
Intimated  in  argument  to  inadvertence  of 
counsel  in  the  draft  of  the  final  decree.  The 
mistake  should  be  corrected  by  the  chancel- 
lor when  the  cause  is  remanded  to  him  for 
further  proceedings.  The  question  raised  as 
to  costs  may  likewise  be  adjusted  at  that 
time  in  accordance  with  the  equities  thai  ap- 
pearing. 

We  do  not  find  merit  in  the  other  assign- 
ments. It  Is  not  suggested  in  what  respect 
the  bin  was  improperly  amended  by  the  ad- 
dition of  further  parties,  among  whom  were 
Nelson,  trustee,  and  vendees  in  the  lot  sales 
who  were  still  indebted  on  the  notes  given 
by  them  for  deferred  Installments  of  the 
purchase  money.  Nor  was  defendant  prej- 
udiced, as  claimed,  by  the  absence  of  direct 
proof  of  the  will  of  A.  F.  Mathews,  on  whose 
debt  the  Nelson  fund  was  credited.  1^ 
objection  goes  merely  to  the  antfaorlty  ol  his 
executors  to  receive  payment  Prior  to  the 
first  appeal  the  court,  on  the  suggestion  of 
the  death  of  A.  F.  Mathews,  the  creditor,  or- 
dered a  revival  and  a  scire  facias  against 
his  personal  representatives.  No  writ  was 
Issued.  But  the  court,  by  subsequent  order, 
reciting  that  his  three  executors  (naming 
them)  had  appeared  and  proved  their  claims 
before  the  commissioner  then  acting,  directed 
that  the  suit  stand  revived  as  to  them.  On 
that  appeal  it  was  assigned  as  error  that 
no  writ  of  scire  facias  was  required  to  be  is- 
sued ;  but  this  court  did  not  pass  upon  that 
assignment  When  the  case  was  remanded, 
the  executors  were  made  parties  to  the 
amended  bill,  which  alleged  that  they  were 
lien  creditors  of  defendant  and  thus  was 
cured  the  irregularity,  if  any.  In  the  revival ; 
and  no  Issue  as  to  their  representative  au- 
thority was  ever  thereafter  raised,  either  by 
answer  or  plea,  by  exception  to  Commissioner 
Kershner's  report  or  otherwise.  At  no  time 
during  the  protracted  litigation  was  the  debt 
questioned,  either  as  to  amount  or  validity. 
Hence  we  cannot  disturb  the  decree  on  this 
ground. 

The  remaining  question  is  whether  the  de- 
cree is  erroneous  in  failing  to  designate  a 
place  for  the  sale  directed  to  be  made  of 
defendant's  property  to  satisfy  the  liens 
against  it  The  terms  and  mode  of  sale  were 
fixed,  commissioners  therefor  appointed,  and 
newspaper  advertisement  directed.  The  stat- 
ute (section  1,  c.  132,  Code  [sec.  4931])  does 
not  require  that  the  court  shall  fix  the  place 
of  sale.  That  section  provides  that  the  court 
"may  direct  the  sale  to  be  [made]  for  cash,  or 
on  such  credit  and  terms  as  it  may  deem 
best;  and  it  may  appoint  a  si>eclal  commis- 
sioner to  make  such  sa^e."  The  following 
section  provides  that  "in  the  advertisement 
the  commissioner  shall  state  the  time,  terms 
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and  place  of  sale."  The  last  provision  would 
seem  to  leave  the  place  of  sale  to  the  discre- 
tion of  the  commissioner,  snbject  to  review 
thereof  as  to  the  reasonableness  of  his  re- 
gairement. 

For  the  reasons  assigned,  we  reverse  the 
decree  of  December  11, 1912,  and  remand  the 
cause,  with  directions  to  ascertain  the  date 
Nelson  received  the  fonds  in  his  hands,  and 
to  apply  them  as  of  that  date  to  the  Mathews 
lien,  and  to  correct  the  other  errors  herein 
designated. 

(76  W.  Va.  290)  =^=' 

EGBERTS    A     STAJfI.EY     v.    AMERICAN 

COLUMN  ft  LUMBER  CO.     (No.  2647.) 

(Supreme  Coart  of  Appeals  of  West  Virginia. 

May  25.  1915.) 

(ByUahu*  by  the  Oowri.) 

1.  CoiTTRACra      «=»323  —  JUDQMBNT     «S>19  — 

FiMOiNos  ,   OF     Fact — Skttlemkkt     and 

Abandonment— Question  fob  Juby— Con- 

rucTiNO  Evidence. 

Whether  the  parties  to  an  uncompleted 
contract  finally  settled  all  matters  of  account 
between  them  and  abandoned  the  unfinished 
portion  of  the  work  agreed  on,  depending  on 
conflicting  oral  evidence,  is  a  question  of  fact 
for  a  jury,  whose  findings  ought  to  be  carried 
into  judgment,  unless  plainly  erroneous  or  un- 
warranted by  prcx^. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Kg.  HI  1311,  1349,  1466,  1543-1548, 
1827.  1827%;  Dec.  Dig.  <S=>323;  Judgment, 
Dec.  Dig.  <S=»19.] 

2.  CONTBACTS   «=3303  — BBEAOH  — DBnCNSB  — 

Conduct  or  Stkanoeb. 

A  contract,  without  quaiificatioo  or  re- 
striction, by  one  sui  juris,  to  do  or  perform  an 
act  not  in  itself  unlawful,  immoral,  or  impossi- 
ble of  performance,  casts  upon  nim  a  duty, 
from  the  discharge  of  which  he  cannot  excuse 
liimself  by  reason  of  the  lawful  conduct  or  in- 
terference of  a  stranger  to  the  undertaking. 
By  neglecting  to  qualify  his  promise,  so  as  to 
make  such  an  excuse  available,  the  promisor 
waives  it  as  a  defense  against  a  recovery  for 
nonperformance. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {}  1409-1443;    Dec.  Dig.  «=»303.] 

3.  CoNTBACTS     «=»S1S  —  Renunciation  — 
What  Constitutes— Damages. 

The  failure  or  refusal  of  <Hie  party  to  a 
contract  ta  perform  his  covenants,  and  who,  ig- 
noring the  rights  of  the  other  party  thereto  not 
in  default,  undertakes  to  complete  the  work 
axreed  by  the  other  to  be  done,  operates  as  a 
renunciation  of  the  agreement,  and  renders  him 
liable  in  damages  at  the  suit  of  the  party  so 
injured  thereby. 

fEd.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i  1279;  Dec.  Dig.  «=3318.] 

Error  to  Circuit  Court,  Fayette  County. 

Assumpsit  for  breach  of  contract  by  Rob- 
erts ft  Stanley  against  the  American  Column 
&  Lumber  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Dillon  ft  Nuckolls,  of  FayettevUle^  for 
plaintur  in  error.  R.  T.  Eubard,  Jr.,  and 
F.  N.  Bacon,  both  of  FayetteviUe,  for  de- 
fendant in  error. 

LYNCH,  J.  In  assumpsit  for  breach  of 
contract,   the  Jury  awarded  plaintiffs  1750 


damages.  For  reversal  of  the  judgment  up- 
on the  verdict,  the  defendant  company  relies 
mainly  on  the  giving  and  refusal  of  instruc- 
tlons.  The  objection  to  exclusion  of  evidence 
cannot  now  be  considered,  because  not  cover- 
ed by  bill  of  exceptions  or  embodied  in  the 
motion  below  for  a  new  trial. 

By  the  contract  sued  on,  dated  July  30, 
1907,  plaintiffs  agreed  to  cut  and  manufac- 
ture, in  to  lumber  all  the  timber  owned  by  de- 
fendant on  Likens  branch,  in  £^yette  coun- 
ty, for  $9  per  1,000  feet,  and  also  all  its  tim- 
bi^  on  Rattlesnake  draft  and  Lidc  draft  in 
the. same  vicinity  for  $9.60  per  1,000  feet 
Operations  were  to  begin  first  on  Likens 
branch  and  within  30  days.  Payments  were 
to  be  made  by  defendant  on  the  15th  of  each 
month  for  the  lumber  sawed  during  the  pre- 
ceding month,  except  that  10  per  cent  thereof 
was  to  be  retained  by  it  until  completion  of 
the  entire  contract,  which  amount  was  to  be 
forfeited  by  plaintiffs,  or  so  much  thereof  as 
might  be  necessary  to  reimburse  defendant, 
for  their  faUure  to  do  the  work  to  the  extent 
and  In  the  manner  particularly  stipulated. 
Then  followed  this  language: 

"The  second  party  grants  the  first  parties  suf- 
ficient surface  lor  mill  sites,  for  the  erection  and 
operation  of  sawmills  and  for  log  yards  and 
buildings,  together  with  necessary  rights  of  way 
for  the  proper  carrying  out  of  this  agreement. 
The  party  of  the  second  part  anticipates  no  diffi- 
culty in  getting  access  to  Rattiesnake  draft  and 
Lick  draft,  but,  should  they  for  any  reason  be 
delayed  in  entering  these  hollows,  it  is  under- 
stood and  agreed  that  the  parties  of  the  first 
part  will  not  demand  any  damages  for  such 
delay." 

Plaintiffs  promptly  began,  and  within  the 
ensuing  year  satisfactorily  completed,  the 
manufacture  of  the  timber  on  Likens  branch. 
To  complete  the  remainder  of  the  contract,  It 
was  necessary  to  secure  the  rights  of  way 
therein  prescribed  from  the  Gallego  Coal  ft 
Land  Company  on  and  over  its  adjoining 
land.  These  defendant  attempted  for  several 
years  to  obtain,  without  success.  But  in 
January,  1913,  it  did  secure,  from  the  vendee 
of  that  company,  restricted  and  qualified 
rights  of  way,  wherry  it  alone,  but  not  any 
otlier,  was  permitted,  and  promptly  there- 
after it  began,  and  until  and  during  this 
litigation  continued,  to  manufacture  and 
transport  on  and  over  such  adjoining  land, 
the  timber  in  Rattiesnake  and  Lick  drafts. 
Plaintiffs'  action  was  brought  in  July,  1913 ; 
and  the  declaration  alleged,  as  cause  there- 
for, failul-e  of  defendant  to  furnish  them  the 
necessary  rights  of  way  as  agreed,  and  fur- 
ther averred  that  defendant,  after  securing 
for  itself  the  rights  of  way  mentioned,  had 
proceeded,  without  notice  to  them  and  in  dis- 
regard of  its  contract,  to  manufacture  and 
remove  the  remainder  of  its  timber  covered 
thereby. 

Defendant  seeks  to  exonerate  itself  from 
liability  by  construing  the  language  quoted 
as  not  imposing  an  absolute  duty  .to  furni^ 
the  requisite  rights  of  way,  but  only  the  duty 
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to  use  reasonable  efforts  to  obtain  access  to 
the  timber  on  the  other  brEmches,  and  that, 
having  diligently  endeavored  so  to  do,  It  Is 
under  no  liability  to  reimburse  plaintiffs  tor 
any  loss  suffered  by  them.  It  Is  admitted  by 
plaintiffs  that  such  efforts  were  used  and  con- 
tinued until  1913,  and  by  defendant  that  the 
rights  of  way  required  by  the  contract  were 
never  secured.  The  trial  court,  over  objec- 
tion, instructed  the  Jury  that,  under  the  con- 
tract, "defendant  was  bound  to  furnish  the 
rights  of  way,"  and  that  the  fact  that  it  had 
been  unable  to  procure  them  "would  consti- 
tute no  defense  to  this  action."  The  giving 
of  this  instruction  Is  relied  on  for  reversal. 
Hence  the  necessity  of  determining  the  true 
purport  and  meaning  of  the  clause  in  con- 
troversy. 

Clearly  It  seems  to  "grant  necessary  rights 
of  way"  over  lands  belonging  to  others  than 
the  parties  to  the  agreement — lands  not  own- 
ed or  controlled  by  either  of  them.  Defend- 
ant undertook,  without  limitation  or  qualifi- 
cation, to  provide  access  to  Rattlesnake  and 
Lick  branches.  It  was  a  positive  engage- 
ment The  difficulty  or  impossibility  of  se- 
curing the  rights  of  way  was  a  contingency 
not  provided  for,  as  manifestly  It  ought  to 
have  been  in  view  of  the  proprietorship  of 
the  intervening  lands.  Delay  in  obtaining 
access  to  the  two  branches  was  the  only  qual- 
ification by  defendant  deemed  necessary 
against  its  positive  agreement ;  the  only  pro- 
vision being  that  plaintiffs  "will  not  demand 
any  damages  for  such  delay,"  should  it  occur. 
Fairly  construed,  the  contract  required  de- 
fendant to  secure  the  necessary  rights  of  way 
for  plaintiffs'  use  over  such  interjacent  lands. 
These  it  covenanted  to  secure;  and  on  such 
covoiant  plaintiffs  evidently  relied,  because, 
without  performance  by  defendant,  they 
could  not  keep  their  engagement. 

[1,2]  It  Is  not  claimed  by  defendant  that 
the  subsequent  Impossibility  of  obtaining  the 
promised  rights  of  way  discharged  the  con- 
tract Indeed,  this  contention  could  not  be 
made.  3  Elliott  on  Ck>ntracts,  f  1916 ;  6  Rul. 
Cas.  Law,  99T,  1014;  9  Cyc.  624-629.  Though 
the  performance  of  a  duty  or  charge  Imposed 
by  law  may  be  excused  where,  by  reason  of 
some  legal  disability,  performance  cannot  be 
made,  and  the  party  falling  is  without  fault 
and  has  no  remedy  over;  yet  "when  the  pat- 
ty by  his  own  contract  creates  a  duty  or 
charge  upon  himself,  he  is  bound  to  make  It 
good,  if  he  may,  notwithstanding*  any  acci- 
dent by  inevitable  necessity,  because  he  might 
have  provided  against  it  by  his  contract" 
Paradise  v.  Jane,  Aleyn,  26;  Water  Co.  v. 
Knappmann,  64  N.  J.  Law,  240,  45  Atl.  692, 
49  L.  R.  A.  672,  81  Am.  St.  Rep.  467;  Vale  ▼. 
Suiter,  58  W,  Va.  353,  62  S.  E.  313;  Bryan  v., 
Spurgln.  37  Tenn.  (6  Sneed)  681.  In  the 
Knappmann  Case,  but  three  exceptions  to  the 
rule  are  noted:  First,  where  the  subsequent 
impossibility  is  imposed  by  law;  second, 
where  the  continued  existence  of  the  subject- 
matter  is  an  implied  condition  of  the  con- 


tract; third,  in  contracts  for  personal  serv- 
ices, "in  which  there  Is  generally  the  implied 
condition  that  the  person  who  is  to  render 
the  service  is  alive  and  not  incapacitated  by 
illness."    6  Rul.  Cas.  Law,  998. 

Though  the  obligation'  of  a  contract  does 
not  Inhere  or  subsist  in  the  agreement  pro- 
prlo  vlgore,  the  law  so  regards  contracts  ajid 
attaches  to  them  such  sanctity  that  when 
fairly  entered  into  by  parties  sui  Juris  for 
purposes  not  Immoral,  unlawful,  or  impos- 
sible of  performance,  it  will  not  excuse  non- 
compliance with  the  unconditional  and  on- 
quallfled  terms  of  the  undertaking.  While  it 
may  not  compel  either  party  to  keep  his  en- 
gagements and  literally  perform  his  cove- 
nants, it  will  not  on  account  of  any  hardship 
or  Impediments  not  contemplated  by  them 
at  the  Inception  of  their  agreement  and  tor 
whi(^  they  made  no  exception  or  provision, 
relieve  the  party  in  default  fron)  the  liability 
incurred  by  him.  It  requires  both  parties  to 
be  faithful  to  their  covenants,  or  respond  in 
damages  for  their  violation.  If  they  have 
made  no  provision  for  a  dispensation,  the  law 
gives  none.    6  Rul.  Cas.  Law,  997. 

[3]  So  where  two  persons  entered  Into  a 
contract  one  of  them  agreeing  to  erect  on  the 
lands  of  the  other,  and,  when  erected,  to  su- 
perintend the  operation  of,  certain  mills,  the 
owner  to  furnish  th,e  men,  appliances,  ma- 
terial, and  means  necessary  and  requisite  tor 
the  purpose,  among  which  was  the  construc- 
tion of  a  canal  as  a  conduit  for  water  over 
lands  not  owned  or  controlled  by  either  party 
to  the  agreement  and  over  which  the  prom- 
isor had  not  theretofore  acquired  or  sought 
to  acquire  the  necessary  rights  of  way,  the 
latter  was  held  liable  on  his  covenant;  the 
court  saying: 

"It  is  the  duty  of  contracticg  parties  to  pro- 
vide against  continKencies,"  as  "they  are  |>r<'- 
sumed  to  know  whether  the  completion  of  the- 
duty  they  undertake  be  within  their  power ;" 
and,  further,  that  "there  is  nothing  illegal,  im- 
moral, or  impossible,  so  far  as  appears,  to  pre- 
vent it  It  does  not  appear  that  there  was  any 
refusal,  by  the  proprietors,  or  application  to- 
them,  tor  the  purchase  of  the  land,  or  of  right 
of  way ;  and,  even  if  it  did  aooear  that  the  per- 
formance of  this  contract  had  become  impossible 
from  this  cause,  it  would  not  absolve  the  prom- 
isor from  his  contract.  He  bad  undertaken  to 
furnish  means  to  build  those  mills,  and  a  sup- 
ply of  water  was  a  necessary  ingredient  In  this 
contract  H«  knew  of  this  necessity,  and  delib- 
erately contracted  to  accomplish  it,  and  if  it 
should  Bubseqaently  appear  that  be  was  pre- 
vented, by  the  refusal  of  the  proprietors  of  the 
land,  to  grant  the  privilege,  he  must  abide  by 
the  consequences,  and  is  answerable,  in  dam- 
ages, for  his  failure."  "He  could  not  set  up 
this  kind  of  impossibility  in  avoidance  of  his 
liabUity."  Stone  v.  Dennis,  3  Port  (Ala.)  231; 
6  Rul.  Cas.  Law,  1014. 

"It  is  usual  and  lawful  to  covenant  for  the 
acts  of  others ;  and,  if  the  party  covenanting 
cannot  secure  the  performance  of  those  acts, 
he  must  make  recompense  in  damages,"  as 
where  one  member  of  a  copartnership,  who 
agreed  without  the  consent  of  his  associates 
to  introduce  a  new  member  into  the  firm  and 
thereafter  failed  to  obtain  such  consent  was 
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faeld  liable  for  the  breach  of  his  agreement 
AIcNeil  T.  Reid,  9  Blug.  68. 

So  In  Reld  v.  Edwards,  7  Port  (Ala.)  608, 
31  Am.  Dec.  720,  It  was  held: 

"The  rules  for  the  coDstraction  of .  contracts, 
whether  verbal,  written,  or  under  seal,  are  the 
same.  All  contracts  are  to  he  performed  accord- 
ing to  their  legal  interpretation ;  and  where 
one  undertakes  expressly  for  the  performance  of 
some  act,  the  positive  engagement  casts  upon 
him  a  duty,  the  discharge  of  which  cannot  be  ex- 
cused, by  showing  his  inability,  by  reason  of  the 
lawful  interference  of  some  third  person." 

If  he  neglects  "to  qualify  his  contract,  so 
as  to  make  such  an  excuse  available,  he 
waives  It  as  a  defense  against  a  recovery  of 
damages  for  nonperformance."  All  contracts 
fairly  and  honestly  made  for  a  legitimate 
and  lawful  purpose,  upon  a  valuable  consid- 
eration, by  persons  not  under  disability,  and 
not  inherently  Impossible  of  performance,  are 
enforceable.  So  that,  if  one  engages  apart- 
ments at  a  hotel,  promising  that  another  per- 
son will  occupy  and  utilize  them,  he  thereby 
becomes  personally  liable  in  case  the  latter 
refuses  to  fulfill  the  engagement 

"This  is  simply  a  case  of  the  appellant's  un- 
dertaking to  do  a  thing  perfectly  lawful,  which 
he  was  unable  to  perform."  Danenhower  v. 
Hayes,  35  App.  D.  C.  65,  33  L.  K.  A.  (N.  S.) 
688. 

In  Water  Co.  ▼.  Knappmann,  supra,  it  was 
beld: 

"Where  a  water  company  expressly  contracts 
to  supply  water  to  a  factory  for  Gre  purposes, 
and,  by  reason  of  a  failure  to  do  so,  the  factory 
is  destroyed  by  fire,  the  water  company  is  liable 
for  the  resulting  loss,  notwithstanding  the  fail- 
ure to  supply  the  water  was  due  to  the  break- 
ing of  pipes  without  any  fault  on  the  part  of 
the  water  company." 

"If  the  performance  becomes  impossible  by 
contingencies  which  should  have  been  foreseen, 
and  provided  against  in  the  contract  the  party 
will  not  be  excused,  for  it  was  his  own  folly 
that  he  did  not,  by  his  contract  exempt  him- 
self from  responsibility  in  such  contingencies. 
*  *  *  In  omitting  to  do  so,  be  took  the  risk 
upon  himself,  and  must  abide  the  consequences." 
Bryan  v.  Spurgin,  supra ;  Bank  v.  Burt,  87 
Mass.  113;  Railroad  Co.  v.  Hoyt  149  U.  S.  1, 
13  Sup.  Ct  779,  37  L.  Ed.  625 ;  Van  Etten  v. 
Newton  (Com.  PI.)  8  N.  Y.  Supp.  478. 

"The  rule  is  well  established  that  where  a 
party  by  his  own  contract  creates  a  duty  or 
charge  upon  himself,  his  undertaking  must  be 
substantially  complied  with,  under  any  and  all 
circumstances.  To  excuse  a  i>erfonnance,  bis 
contract  must  provide  for  It"  Vale  t.  Suiter, 
■upra. 

Defendant  was  required,  under  the  con- 
tract, to  obtain  the  rights  of  way  within  a 
reasonable  time.  While  the  contract  itself 
did  not  expressly  specify  a  period  for  per- 
formance, the  legal  implication  arising  there- 
from was  that  the  thing  contracted  to  be 
done  should  be  performed  within  a  reason- 
able time  after  the  date  of  the  agreement  9 
Cyc.  611,  613;  Hanly  v.  Watterson,  39  W.  Va. 
214,  19  S.  E.  536 ;  Poling  v.  Boom  &  Lumber 
Co.,  55  W.  Va.  539,  47  S.  E.  279;  Merrlman 
r.  Cover,  104  Va.  428,  51  S.  E.  817;  Duke  v. 
Railway  Co.,  106  Va.  152,  65  S.  E.  548. 
Whether  or  not  such  reasonable  time  had 


here  elapsed  was  a  jury  question.  6  BoL 
Cas.  Law,  896 ;  9  Cyc.  614. 

Plaintiffs  have  a  further  ground  of  action. 
Properly  interpreted,  the  declaration  avers 
two  breaches  of  the  contract  sued  on:  First 
failure  to  obtain  the  necessary  rights  of  way; 
second,  the  action  of  defendant  in  assuming 
charge  and  control  of  the  timber  in  Rattle- 
snake and  Lick  drafts  and  In  proceeding  It- 
self to  manufacture  It  Into  lumber,  with  en- 
tire indifference  to  the  rights  of  plaintiffs. 
Such  conduct  by  defendant  amounted  to  a 
renunciation  and  repudiation  of  Its  contrac- 
tual obligations,  and  constituted  an  actionable 
breach,  entitling  plaintiffs  to  sue  at  once  for 
the  damages  sustained.  Bannister  t.  C!oal  & 
C!oke  Co.,  63  W.  Va.  502,  61  S.  E.  338. 

The  question  of  waiver  or  abandonment  by 
plaintiffs  of  their  contract  at  the  time  of  the 
payment  to  them  of  the  10  per  cent  of  the 
money  coming  due  for  work  already  done, 
was  one  of  fact  for  the  Jury,  upon  which  the 
instructions  properly  given  were  full  and  ex- 
plicit Cunningham  v.  Cunningham,  46  W. 
Va.  1,  32  S.  E.  998;  Lumber  Co.  v.  Friedman, 
64  W.  Va.  151,  61  S.  E.  815,  131  Am.  St  Rep. 
903,  16  Ami.  Cas.  715. 

The  judgment  will  be  affirmed. 

(76  W.  Va.  276) 
SMITH  et  al.  v.  GREENE  et  al.     (No.  2645.) 
(Supreme  Court  of  Appeals  of  West  Virginia. 
May  26,  1915.) 

(Syllabut  bv  the  CoitrtJ 

Pabtttion     iS=>77  —  Right  —  Ajtibuativb 

Showing— Necessity. 

The  right  to  a  partition  of  real  estate  in 
kind,  as  required  at  the  common  law,  can- 
not be  denied,  where  demanded,  unless  it  affirm- 
atively appears  upon  the  record  that  such  par- 
tition cannot  conveniently  be  made  and  that 
the  interests  of  the  co-owners  will  be  promoted 
by  a  sale  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig,  f!  211-223;  Dec  Dig.  <s=>77.] 

Appeal  from  ClFcolt  Court  Harrison 
(k)unty. 

Suit  by  John  B.  Smith  and  others  against 
Charles  Greene  and  others.  From  the  de- 
cree, defendants  Nannie  Fisher  and  others 
appeal.    Reversed  and  remanded. 

F.  O.  Sutton,  of  Clarksburg,  for  appellants. 
La  Fayette  C.  Crile,  of  Clarksburg,  for  appel- 
lees. 

LTNCH,  J.  As  owners  of  one-eighth  of  the 
coal  within  a  tract  of  18.74  acres  of  land, 
plaintiffs  sought  partition  against  defendants 
as  owners  of  the  other  Interests,  six  of  them 
an  eighth  each  and  four  of  them  a  thirty- 
second  each.  From  a  decree  directing  parti- 
tion by  sale  and  distribution  of  the  proceeds, 
five  defendants  have  appealed.  The  proprie- 
ty of  this  mode  of  partition  is  the  sole  ques- 
tion presented  for  review. 

The  bill  avers  the  title  and  Interests  of  the 
parties,  that  the  coal  Is  not  susceptible  of 


^=3For  other  cases  see  sam*  topic  and  KBY-NCMBKR  In  all  Ker-Numbcrad  Dtsest*  and  Isdezes 
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partition  In  kind,  and  ptaj^  for  the  relief 
granted  by  the  decree.  PlalntlfCs  also  allege 
their  ownership  of  the  coal  under  adjoining 
lands,  that  they  are  engaged  In  mining  the 
coal  thereunder,  and  that  the  removal  there- 
of will  cause  a  material  depreciation  In  the 
value  of  the  coal  nnder  the  18.74  acres,  as- 
signing as  a  reason  therefor  lack  of  adapta- 
bility for  the  economical  mining  and  shipping 
facilities  except  through  plaintiffs'  mines  on 
lands  exclusively  owned  by  them,  and,  fur- 
ther, that  they  have  been  unable  to  effect  an 
agreement  with  defendants  as  to  the  coal 
Jointly  owned  by  them,  upon  any  basis  alike 
profitable  to  all  such  owners. 

Defendants  concede  plaintiffs'  Interest  in 
the  coal  Involved  and  their  right  to  a  parti- 
tion, and  raise  no  question  as  to  title,  quan- 
tity,  or  proportional  shares  averred.  They 
also  admit  plaintiffs'  ownership  of  adjoining 
coal  lands  and  their  mining  operations  there- 
on. WbUe  some  of  the  defendants  concede 
it  would  be  to  their  mutual  advantage  to 
operate  the  18  acres  of  coal  in  conjunction 
with  plaintiffs  or  on  a  royalty  basis,  they 
aver  an  unwillingness  so  to  do  on  the  part 
of  others  jointly  Interested  with  them;  and 
all  the  defendants  agree  that,  by  reason  of 
the  proximity  of  the  coal  to  an  available 
profitable  local  market,  it  Is  prospectively 
more  valuable  for  the  purpose  of  supplying 
that  market  than  for  operation  in  the  man- 
ner urged  by  plaintiffs.  They  therefore  re- 
sist a  sale,  and  demand  a  partition  in  kind ; 
the  four  owning  an  eighth  each  asking  that 
their  shares  be  allotted  to  them  in  one  body, 
and  those  owning  a  thirty-second  each  that 
their  one-eighth  be  allotted  to  them  in  one 
parcel. 

Without  proof  or  further  pleading,  the 
court,  by  interlocutory  order,  properly  ad- 
judicated the  respective  shares  and  Interests 
of  the  parties,  and  appointed  commissioners, 
with  directions  to  make  partition  In  kind 
among  the  several  claimants  .pursuant  to 
sudi  order,  if  partition  in  kind  be  found  con- 
venient and  equitable,  and,  if  so,  to  consoli- 
date the  interests  of  the  defendants  as  re- 
quested by  them.  To  this  end  the  commis- 
sioners were  also  directed  to  consider  "such 
relevant  and  comi)etent  testimony  touching 
the  partition  or  sale  of  said  coal  as  may  be 
adduced  by  any  party  In  Interest,"  such  evi- 
dence to  be  returned  with  their  report. 

In  their  report,  the  commissioners  say  they 
went  upon  the  land,  "at  which  time  all  par- 
ties were  represented  either  in  person  or  by 
their  attorneys,  and  after  hearing  all  parties 
to  said  action,  and  all  parties  being  willing, 
and  without  prejudice  or  injury  to  the  in- 
terests of  any  of  the  parties  hereto,  we  did 
proceed  to  partition  said  coal"  in  kind,  as- 
signing to  plaintiffs  lot  No.  1,  containing  2.25 
acres,  next  to  the  coal  owned  by  them  on 
adjoining  land;  lot  No.  2,  containing  2.35 
acres,  to  the  owners  of  the  four  thirty-sec- 
onds; lot  No.  3,  containing  2.35  acres,  to 
Charles  H.  Oreene,  owner  of  a  one-eighth  In- 


tereet;  and  lot  No.  4,  containing  11.8  acres, 
to  the  other  defendants  as  their  five-eighths 
Interest    They  conclude  by  saying: 

"We  believe  this  partition  to  be  to  the  best  in- 
terest of  all  parties,  and  we  find  that  partition 
in  kind  can  be  conveniently  and  equitably  made 
as  above  set  forth." 

To  this  report  none  of  the  defendants  ob- 
jected. But  plaintiffs,  denying  the  statement 
therein  as  to  assent  by  them,  excepted  to  the 
report  on  the  ground  that  "partition  of  said 
coal  In  kind  is  inequitable  and  cannot  be  con- 
veniently had."  This  exception,  the  court, 
by  the  decree  appealed  from,  sustained,  and, 
holding  the  coal  not  susceptible  of  partition 
in  kind,  ordered  a  sale  thereof.  Hence  the 
inquiry  whether  the  court  pursued  the  proper 
method  of  effecting  partition  among  the  sev- 
eral joint  tenants  of  the  coaL 

At  common  law,  no  sale  was  permissible  in 
a  suit  of  this  character;  and  the  statate  ap- 
plicable (section  3,  a  79,  Code  [sea  3816]) 
authorizes  a  sale  only  where  the  Interests  of 
the  owners  will  be  promoted  thereby  and 
where  partition  in  kind  cannot  conveniently 
be  made.  The  law  favors  actual  partition, 
and  but  for  the  statute  none  other  can  be  de- 
creed. The  common  owners  cannot  be  sub- 
jected to  a  compulsory  sale  of  their  tangible 
property  unless  their  Interests  manifestly 
require  it,  or,  differently  stated,  unless  actual 
division  would  be  plainly  injurious.  Roberts 
V.  Coleman,  37  W.  Va.  144,  16  S.  E.  482; 
Herold  V.  Craig.  59  W.  Va.  353,  63  S.  E.  466; 
Dall  V.  Mining  Co.,  S  Nev.  531,  93  Am.  Dec. 
419.  "This  statute  is  an  innovation  upon 
fundamental  principles  of  the  common  law 
and  of  American  jurisprudence,  and  cannot 
become  a  license  to  the  courts  to  take  from 
the  citizen,  for  light  or  trivial  causes,  his 
freehold  on  payment  of  compensation,  though 
full  and  adequate."  Croston  v.  Male,  56  W. 
Va.  205,  49  S.  E.  136, 107  Am.  St.  Rep.  918. 

As  prerequisite  to  a  decree  of  sale,  the 
court  must  ascertain  two  things:  First,  that 
partition  cannot  be  conveniently  made ;  and, 
second,  that  the  interests  of  the  parties 
will  be  promoted  by  a  sale  of  the  property. 
Roberts  v.  Coleman,  supra;  Croston  t.  Male, 
supra.  Prima  facie,  each  party  Is  entitled 
to  actual  partition;  and  it  is  incumbent  on 
him  who  seeks  a  sale  to  show  that  his  ad- 
vantage will  be  promoted  by  it,  and  that  no 
loss  will  be  worked  to  any  other  party.  Da- 
vis V.  Davis,  37  N.  C.  607;  Mitchell  v.  Cline, 
84  Cal.  409,  24  Pac.  164.  There  mast  be  both 
averment  and  proof  of  facts  sufficient  to  sus- 
tain that  burden,  and  there  must  be  an 
afflrmaHve  showing  of  the  propriety  of  a 
sale.  Roberts  v.  Coleman,  supra;  Oneal  v. 
Stimson,  61  W.  Va.  562,  56  S.  B.  8S9;  Conrad 
V.  Crouch,  68  W.  Va.  385,  69  S.  E.  888 ;  Ryan 
V.  Egan,  26  Utah,  241,  72  Pac.  933;  Davis  v. 
Davis,  supra.  "It  Is  settled  by  a  long  line 
of  decisions,  in  this  state  and  in  Virginia, 
that  the  common-law  right  of  partition  in 
kind  cannot  be  refused  because  of  the  provi- 
sions of  our  statute,    •    •    •    unless  ft  af- 
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flrmatlTely  apiiears  that  partition  cannot  be 
conveniently  made,  and  that  the  interests  of 
the  parties  will  be  promoted  by  a  sale  of  the 
property.  •  •  •  These  two  essential  facts 
must  affirmatively  appear  in  the  record,  be- 
fore a  decree  of  sale  can  be  entered."  Herold 
V.  Craig,  supra. 

Applying  these  principles  here,  the  decree 
Is  erroneous  for  want  of  proof.  The  bill 
states  no  particular  reason  for  a  sale,  save 
only  the  dlfficnlty  of  mining  the  coal  in  the 
18  acres  otherwise  than  through  openings 
on  lands  operated  by  plalntUfs  or  their  les- 
sees, and  its  consequent  depredation  in  value 
upon  the  completion  or  abandonment  of  these 
operations.  This  allegation  defendants  trav- 
erse by  answers,  and  aver  that  the  coal  is 
more  valuable  for  the  local  custom  than  for 
operation  on  a  roy^ilty  basis,  thus  imposing 
upon  plaintiffs  the  burden  of  proof  in  support 
of  their  contention  to  the  contrary.  But 
they  offered  no  proof.  The  location  of  the 
coal,  its  quantity,  quaUty,  and  value,  do  not 
in  any  ;^ise  appear.  Apparently  the  sole 
consideration  properly  influenciug  a  determi- 
nation of  the  mode  of  partition  adopted  was 
the  smailness  of  the  tract  involved  and  of 
the  respective  interests  therein.  That  alone 
did  not  justify  a  decree  of  sale.  The  partic- 
ular character  and  situation  of  the  property 
and  the  surrounding  circumstances  affecting 
its  value  and  indicating  the  pecuniary  and 
other  consequences  to  ensue  from  one  or  the 
other  mode  of  partition  appear  only  from  the 
bill.  Its  averments  are  denied  by  answers, 
and  negatived  by  the  report  of  partition.  In 
Croston  v.  Male,  supra,  it  was  said: 

"Inconvenience  of  partition,  as  one  of  the 
circumstances  authorizing  such  sale,  does  not 
contemplate  physical  impossibility  of  division; 
but  the  requirement  is  not  satisfied  by  anything 
short  of  a  real  and  substantial  obstacle  of  soma 
kind  to  division  In  kind,  such  as  would  make  it 
icjurious  to  the  owners.  Meagemess  of  area  in 
some  or  all  of  the  shares,  due  to  the  necessity 
of  dividing  a  small  tract  of  land  among  a  num- 
ber of  people  and  the  existence  of  dower  and 
curtesy  estates  in  the  land,  do  not  per  se  make 
partition  inconvenient  within  the  meaning  of 
the  stetute." 

See,  also,  Davis  v.  Davis,  Herold  v.  Craig, 
and  Byan  v.  Egan,  supra. 

Whether  actual  partition  of  such  mineral 
property  can  be  made  without  great  preju- 
dice to  the  owners  is  a  question  of  fact,  the 
decision  of  which  is  not  to  be  aided  by  judi- 
cial notice  of  any  fact  or  circumstance  not 
proved.    Mitchell  v.  Cline,  supra. 

Again,  in  addition  to  such  lack  of  evidence, 
the  court  had  before  it  the  unanimous  report 
of  three  commissioners  making  partition  in 
kind.  Therein  the  commissioners  say  they 
beard  all  the  parties,  partitioned  the  proper- 
ty without  prejudice  or  injury  to  any  of  the 
owners,  and  that  the  division  made  is  con- 
venient and  equitable  and  to  the  best  inter- 
ests of  all  the  parties.  To  that  report  no 
one  objects,  except  the  plaintiffs,  although 
their  portion  of  the  18  acres  of  coal  was  laid 
off  by  metes  and  boundb  next  to  the  coal 


owned  by  them  on  adjoining  land,  and  not- 
withstanding the  allegation  in  their  bill  that 
it  can  be  most  economically  removed  through 
openings  on  such  adjoining  land.  This  was 
the  most  equitable  allotment  the  commission- 
ers could  make,  and  how  it  can  work  injury 
to  the  plaintiffs  does  not  appear.  Their  ex- 
ception to  the  report  is  simply,  in  general 
terms,  a  denial  of  the  conclusion  expressed 
by  the  commissioners  as  to  the  convenience 
and  equity  of  the  partition  reported.  In  sup- 
port of  that  exception  or  denial  the  record  is 
wholly  destitute  of  proof. 

Where  a  report  of  partition  Is  proper  on 
its  face,  every  reasonable  presumption  Is  in 
favor  of  its  fairness.  Cross  v.  Cross,  56  W. 
Va.  185,  4»  S.  B.  129 ;  Solesberry  v.  Railway 
Co.,  81  S.  B.  985;  McClanahan  v.  Hockman, 
98  Va.  392,  31  S.  E.  516.  Hence  the  report 
ought  not  to  be  set  aside,  upon  exception,  un- 
less It  Is  clearly  shown  that  the  partition  is 
based  on  wrong  principles,  or  that  the  com- 
missioners have  plainly  made  an  unfair  or 
unequal  allotment  Henrie  v.  Johnson,  28 
W.  Va.  190;  Ransom  v.  High,  37  W.  Va.  838, 
17  S.  E.  413,  38  Am.  St  Rep.  67 ;  Carper  v. 
Chenoweth,  m  W.  Va.  729,  72  S.  B.  1031; 
Wamsley  v.  Coal  &  Lumber  Co.,  66  W.  Va. 
297,  306,  49  S.  B.  141.  In  the  case  last  dted, 
it  is  held  that  it  is  not  essential  that  com- 
missioners, in  partitioning  coal  and  timber 
lands,  should  report  the  extent  of  coal  de- 
posits, and  the  acreage,  quality,  and  quantity 
of  the  timber,  considered  by  them  in  arriving 
at  their  conclusion  as  to  the  relative  value 
of  the  several  parcels  assigned  by  them,  nor 
the  money  value  of  the  lands 'partitioned  or 
of  any  share  or  lot  assigned. 

The  report  was  essential  to  a  final  decree 
of  partition.  Without  it  such  decree  would 
be  invalid.  And,  certainly,  the  court  cannot 
wholly  disregard  the  finding,  and,  in  the  ab- 
sence of  any  affirmative  showing  against  it, 
order  a  sale.  In  Cunningham  v.  Johnson, 
116  Va.  610,  82  S.  E.  «90,  two  of  the  five  com- 
missioners appointed  did  not  act  The  other 
three  reported  the  land  not  susceptible  of 
partition  in  kind;  but  two  of  them  made  affi- 
davits that  they  had  not  seen  or  personally 
examined  the  premises,  but  derived  their  In- 
fonhatlon  from  others.  The  court  overruled 
the  exceptions  based  on  these  circumstances, 
and,  in  accordance  with  the  report,  decreed 
a  sale.  Upon  appeal,  it  was  held  that  "there 
was  no  evidence,  before  the  court  upon  which 
to  base  a  decree  for  the  sale  of  the  land 
•  •  •  .  as  the  report  of  the  commissioners 
was  discredited  by  the  circumstances  under 
which  it  was  made,"  and  that  "a  court  has 
no  authority  to  decree  a  sale  of  land  for 
partition  tmless  it  is  made  to  appear  by  an 
inquiry  before  a  commissioner  in  chancery, 
or  in  some  other  way,  that  partition  cannot 
be  made."  See,  also,  Roberts  v.  Coleman, 
supra. 

We  therefore  reverse  the  decree  complain- 
ed of,  and  remand  the  cause  for  further  pro- 
ceedings in  accordance  with  the  prlndplsB 
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Herein  annotinced,  and  further  according  to 
tlie  rules  and  principles  governing  courts  of 
equity. 

m  w.  Va.  »7)  ''*°°°^° 

STATE  V.  WRIGHT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  25,  1915.) 

(Syllabiu  ly  the  Court.) 

1.  Gbiuinai.  Law  «=3400— Bkst  amd  Secon- 
DABT  Evidence — Ubcobd  or  Intebnai.  Rev- 
enue COIXECTOB — Intoxioatino  Liquobs. 

Parol  testimony  is  not  admissible  to  prove 
the  contents  of  a  record  kept  in  the  office  of  the 
internal  revenue  collector,  showing  that  a  gov- 
ernment license  was  issued  on  a  certain  date 
to  a  certain  person  authorizing  him  to  sell  in- 
toxicating liquors  in  a  certain  building,  in  the 
absence  of  proof  of  loss  or  destruction  of  such 
record. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  879-886,  1208-1210;  Dec. 
Dig.  <»»400.] 

2.  Intoxicating  Liquobs  «=>238— Unlawful 
Sale— Pbima  Facie  Case— Govebnment  Li- 
cense 

Under  section  81,  c.  32,  Code  1913  (sec. 
1147),  prior  to  the  passage  of  chapter  13,  Acta 
1913  (Code  1913,  e.  32a  [sees.  1280-1305]), 
Icnown  as  the  prohibition  statute,  proof  of  find- 
ing intoxicating  liquors  in  a  building  occupied 
by  defendant  and  issuance  of  a  government 
license  to  him  does  not  make  out  a  prima  facie 
case  of  unlawful  sale,  in  the  absence  of  proof 
that  such  license  was  posted  in  said  building. 
[Ed.  Note. — For  other  cases,  see  Intoxicating 
I^uora,  Cent  Dig.  §f  300-322 ;    Dec  Dig.  «=> 

Error  to  Circuit  Court,  Mason  Cktunty. 

J.  E.  Wright  was  convicted  of  unlawfully 
selling  spirituous  liquors  without  a  license, 
and  brings  eri-or.  Reversed,  and  new  trial 
awarded. 

Rankin  Wiley  and  John  L.  Whltten,  both 
of  Point  Pleasant,  for  plaintiff  In  error.  A. 
A.  Lilly,  Atty.  Gen.,  John  B.  Morrison  and 
J.  E  Brown,  Asst  Attys.  Gen.,  for  the  State. 

WILLIAMS,  J.  At  the  June  term,  1913, 
of  the  circuit  court  of  Mason  county  defend- 
ant was  convicted  of  unlawfully  selling  spir- 
ituous liquor  without  a  state  license,  and 
sentenced  to  serve  60  days  In  Jail  and  pay  a 
fine  of  $25,  and  be  brings  error. 

There  is  no  proof  of  an  actual  sale.  The 
building  occupied  by  defendant  In  Point 
Pleasant  was  searched  under  a  search  war- 
rant Issued  by  a  Justice  of  the  peace.  De- 
fendant was  not  then  found  In  the  build- 
ing, but  two  or  three  gallons  of  whisky  and 
about  two-thirds  of  a  barrel  of  beer  were 
found  therein.  No  government  license  was 
seen  posted  in  the  building,  or  found  In  de- 
fendant's possession.  Two  witnesses  were 
permitted  to  testify,  over  the  objections  of 
defendant,  that  they  examined  the  records 
In  the  office  of  the  Internal  revenue  collector 
in  Parkersburg,  and  found  therefrom  that  a 
license  to  sell  spirituous  liquors  In  the  build- 
ing occupied  by  defendant  bad  been  Issued 
to  him,  commencing  on  the  1st  day  of  Jan- 


uary, 1913,  and  ending  on  the  30th  of  Jane, 
1913.  The  Indictment  was  returned  at  the 
February  term,  1913,  and  charges  the  sale 
to  have  been  made  on  the  13th  of  January, 
1913.  Defendant  did  not  testify,  and  there 
Is  no  conflict  in  the  evidence. 

The  court  overruled  defendant's  motions 
(1)  to  exclude  the  state's  evidence  and  direct 
the  Jury  to  find  In  his  favor,  and  (2)  to  set 
aside  the  verdict  and  grant  him  a  new  trial, 
and  this  action  of  the  court  is  assigned  as 
error. 

[1]  Two  questions  are  presented  for  de- 
termination: First,  was  the  testimony  to 
prove  defendant  had  a  government  license 
admissible?  and  second.  If  so,  la  that  evi- 
dence, taken  in  connection  with  the  finding 
of  whisky  and  beer  In  the  building  occupied 
by  defendant  sufficient,  under  section  31,  c 
32,  Code  1913  (sec.  1147),  to  warrant  a  con- 
viction? Defendant  objected,  and  excepted 
to  the  Introduction  of  the  testimony.  Under 
the  rule  invoked  by  defendant's  counsel,  re- 
quiring the  best  evidence.  It  was  necessary 
to  produce  a  certified  copy  of  the  memoran- 
dum on  record  In  the  revenue  collector's  of- 
fice showing  the  fact  that  a  license  had  been 
Issued  to  defendant  However  brief  the 
memorandum.  It  was  nevertheless  a  matter 
of  public  record,  and  the  best  evidence  of 
what  it  contained,  In  the  absence  of  proat 
that  it  had  been  lost  or  destroyed.  Is  the  rec- 
ord Itself,  or  a  certified  copy  thereof,  as  pro- 
vided by  section  20,  c.  130,  Ck)de  1913  (sec 
4876),  authenticated  In  the  manner  therein 
provided.  Hubbard  v.  Kelley,  8  W.  Va.  46. 
The  testimony  relating  to  the  contents  of  the 
record  was  secondary,  and  was  Improperly 
admitted. 

[2]  Defendant's  counisel  Insist  that  a  prima 
fade  case  of  unlawful  sale  is  not  established 
by  proof  that  liquors  were  found  in  his  build- 
ing and  a  government  license  was  Issued  to 
him.  In  the  absence  of  proof  that  the  license 
was  posted  In  the  building  where  the  liquors 
are  found;  that  the  possession  of  the  liquor 
and  the  posted  license  are  both  essential  to 
make  out  a  prima  facie  case  of  guilt  under 
the  statute.  That  part  of  the  statute  defin- 
ing the  offense  reads  as  follows: 

"Whe&ever  intoxicating  liquors,  as  aforesaid 
shall  be  seized  in  any  room,  building  or  place, 
which  has  been  searched  under  the  provisions 
of  this  chapter,  the  finding  of  such  uquors  in 
such  room  shall  be  prima  facie  evidence  of  the 
unlawful  sale  of  the  same  by  the  person  named 
in  the  government  license  posted  in  such  room, 
or  his  agent  or  employ^  therein,  and  the  pro- 
prietor or  other  person  in  charge  of  the  prem- 
ises where  such  liquor  was  found  shall  be  sub- 
ject to  trial  by  due  process  of  law  on  the  cliarge 
•  •  *  of  selling  or  offering  •  •  •  liquors 
unlawfully." 

The  statute  Is  penal,  requiring  a  strict  con- 
struction, and  a  majority  of  the  court  are 
of  the  opinion,  and  so  decide,  that  the  post- 
ing of  the  license  In  the  building  in  which 
the  liquors  are  found,  in  the  absence  of  other 
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erldence  tending  to  prove  an  actual  sale,  la 
essential  to  make  out  a  prima  facie  case  un- 
der the  statute;  that  It  is  not  enough  to 
prove  the  finding  of  liquors  In  a  building  oc- 
cupied by  a  person  to  whom  a  government 
license  to  sell  intoxicating  liquors  has  been 
issued,  unless  such  license  is  posted.  In  this 
view  Judge  LYNCH  and  I  do  not  concur. 
We  do  not  think  the  iwsting  of  the  license  is 
material.  But,  as  the  statute  in  question  is 
materially  altered  by  the  more  recent  prohi- 
bition statute,  the  question  is  not  likely  to 
arise  again,  and  is  therefore  of  little  public 
Importance. 

The  Judgment  is  reversed,  the  verdict  set 
aside,  and  a  new  trial  awarded. 


m  W  .Va.  S56) 

FIRST  NAT.  BANK  OF  MANNINGTON  v. 
BANK  OF  MANNINGTON  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
May  25,  1915.) 

(Bvllahut  by  the  OourtJ 

1.  PuuDiNO   «s>205— Dkclabatiok— Dkuxtb- 
BEB  TO  Counts-Effect. 

Where  a  count  in  a  declaration  contains 
matter  making  a  case  and  also  matter  divisible 
therefrom  upon  which  no  recovery  can  be  had,  a 
demurrer  general  to  the  count  as  a  whole  will 
not  reach  the  latter.  To  reach  it  there  must  be 
a  demurrer  distinctly  directed  thereto. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  |§  491-493,  495,  496,  49^-510;  Dec 
Dig.  «=205.] 

2.  New   Tbial   «=»81— Excessive   Vebdict— 
Motion  to  Set  Aside. 

An  illegal  excess  in  a  verdict,  plainly  ap- 
parent from  the  record,  may  be'  challenged  by 
a  motion  to  set  aside  the  verdict  as  contrary  to 
law  and  the  evidence,  though  no  demurrer  was 
taken  to  a  bad  portion  of  a  count,  out  of  which 
Buch  illegal  excess  grew,  no  objection  was  made 
to  evidence  admitted  thereunder,  and  no  instruc- 
tion was  asked  to  disregard  such  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  I  131;  Dec.  Difr.  <S=81.] 

8.  New  Tbxal  iS=»162— Excessive  Vebmot— 

Motion  to  Set  Aside. 

Where,  on  a  motion  to  set  aside  a  verdict 
as  contrary  to  law  and  the  evidence,  it  is  plain- 
ly apparent  from  the  record  that  the  verdict  is 
iliegaily  excessive  in  a  particular  amount,  the 
court  should  set  aside  the  verdict,  unless  the 
successful  party  chooses  to  enter  a  remittitur 
as  to  the  illegal  excess. 

[Ed.  Note.— E'er  other  cases,  see  New  Trial, 
Cent.  Dig.  H  324-329;  Dec.  Dig.  <3=>162.] 

4.  Appeal  and  Ebbob  4s»1171  —  Excessive 

JUDOMENTS-DlSPOSrrlON    OF    CAUSE. 

In  the  appellate  court,  a  judgment  will  be 
reversed  when  the  record  plainly  shows  that  a 

g articular  amount  for  which  no  recovery  can  be 
ad  is  embraced  therein,  and  the  action  will  l>e 
remanded  with  directions  to  the  trial  court  to 
allow  the  amount  to  be  remitted  if  the  party 
in  whose  favor  it  is  chooses  so  to  do,  upon  such 
remittitur  to  enter  judgment  on  the  verdict  for 
the  residue,  and  if  no  remittitur  is  entered,  to 
set  aside  the  verdict  and  grant  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4546-4554;   Dec  Dig.  «=s> 
1171.] 
Miller  and  Williams,  JJ.,  dissenting. 


Srror  to  Circuit  Court,  Marion  Conn^. 

Action  in  assumpsit  on  a  negotiable  note* 
by  First  National  Bank  of  Mannlngton 
against  Bank  of  Mannlngton  and  others. 
Judgment  for  plaintitc,  and  tne  defendant 
named  brings  error.  Reversed  and  remand- 
ed with  directions. 

L.  S.  Schwenck,  of  Mannlngton,  M.  M. 
Neely,  of  Fairmont,  and  John  A.  Howard, 
of  Wheeling,  for  plaintiff  in  error.  Harry 
Shaw,  of  Fairmont,  for  defendant  in  error. 

BOBINSON,  P.  Tbis  is  an  action  in  as- 
sumpsit on  a  $5,000  negotiable  note  made  by 
Bartlett  to  Hendrlckaon,  endorsed  by  the 
payee  to  Bank  of  Mannlngton,  and  by  the 
latter  to  plaintiff,  First  National  Bank  of 
Mannlngton.  The  note  was  duly  protest- 
ed, and  the  action  Is  one  jointly  against  the 
maker  and  endorsers.  Plaintiff  has  recover- 
ed a  judgment  against  defendants  for  the 
amount  of  the  note,  interest,  protest  charges, 
and  the  cost  of  collection.  Defendant  Bank 
of   Mannlngton    alone   prosecutes   error. 

Some  of  the  points  raised  are  so  plainly 
unsubstantial  as  to  demand  no  comment.  A 
case  like  this  may  be  disposed  of  most  prop- 
erly by  looking  to  it  in  practical  light.  It 
is  quite  dear  that  defendants  are  liable  to 
plaintiff  on  the  note  and  that  the  action  Is  a 
meritorious  one.  The  proceedings  in  the  case 
involve  no  error  except  In  one  particular,  the 
entering  of  judgment  on  a  plainly  excessive 
verdict. 

[1]  The  original  declaration  contained  only 
the  common  counts.  When  the  case  first 
came  to  trial,  plaintiff  saw  fit  to  amend  its 
declaration,  and  leave  was  given  it  to  do  so. 
Defendant  Bank  of  Mannlngton  obtained  a 
continuance.  At  a  later  term,  plaintiff  filed 
an  amended  declaration,  one  containing  the 
common  counts  and  also  a  special  count  di- 
rectly pleading  liability  on  the  note.  A  de- 
murrer to  this  si>ecial  count  was  overruled. 
It  is  said  that  this  was  error.  But  we  find 
the  count  good  as  a  whole.  It  sufi3ciently 
states  a  cause  of  action  for  recovery  of  the 
principal  sum  named  in  the  note,  together 
with  Interest  and  protest  charges.  True,  the 
count  also  seeks,  by  reason  of  a  stipulation  in 
the  note,  additional  recovery  of  an  attorney 
fee,  or  the  cost  of  collection.  We  have  held 
that  the  law  does  not  warrant  recovery  on 
this  score.  Raleigh  County  Bank  v.  Poteet, 
74  W.  Va.  521,  82  S.  E.  332.  But  a  general 
demurrer  to  the  count  can  not  reach  this  in- 
sufficient phase  of  the  pleading,  since  a  good 
cause  of  action  is  stated  therein.  The  count 
is  good,  though  it  contains  matter  not  good. 
It  makes  a  case  for  the  recovery  of  the  prin- 
cipal. Interest,  and  protest  fees.  It  is  not 
good  wherein  it  seeks  recovery  of  an  attor- 
ney fee,  or  the  cost  of  collection.  This  latter 
matter  is  distinct  and  divisible  from  the  oth- 
er. Where  a  count  in  a  declaration  contains 
matter  making  a  case  and  also  matter  di- 
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Tlsible  fherefrom  upon  which  no  recovery 
can  be  had,  a  demurrer  general  to  the  count 
as  a  whole  will  not  reach  the  latter.  To 
reach  it  there  mnst  be  a  demurrer  distinctly 
directed  thereto.  Robrecht  t.  Marling,  29  W. 
Va.  765,  2  S.  E.  827. 

Defendants  offered  no  evidence.  Their  mo- 
tion to  exclude  all  of  plaintiff's  evidence  was 
properly  overruled.  The  evidence  proved  lia- 
bility on  the  note.  By  no  means  should  all 
of  plaintifTs  evidence  have  been  excluded. 
The  evidence  In  relation  to  an  attorney  fee, 
or  the  cost  of  collection,  should  not  have  been 
°  admitted,  but  no  motion  to  exclude  was  spe- 
cially directed  thereto.  Indeed  no  initial  ob- 
jection to  the  admissibility  of  such  evidence 
was  spedflcally  made  and  saved. 

[2]  The  motion  to  set  aside  the  verdict 
on  the  ground  that  the  same  was  contrary  to 
law  and  the  evidence,  was  well  taken.  While 
upon  the  evidence  there  ought  to  have  been  a 
verdict  for  plaintiff,  still  the  verdict  found 
is  illegally  excessive.  Under  the  law  no  ver- 
dict greater  In  amount  than  the  principal  of 
the  note,  with  Interest  and  protest  charges, 
coald  be  sustained.  The  verdict  returned  In- 
cluded an  excess  of  1263.16  over  these,  for 
the  cost  of  collection.  This  excess  is  unques- 
tionably Illegal,  under  our  holding  in  Raleigh 
County  Bank  v.  Poteet,  supra.  Plaintiff  says, 
however,  that  the  evidence  supporting  the  in- 
clusion of  this  attorney  fee  was  allowed  to 
go  in  without  objection,  that  defendant  did 
not  make  the  admission  of  this  evidence 
ground  for  a  new  trial,  and  has  therefore 
waived  the  error  in  admitting  the  same.  But 
the  motion  to  set  aside  the  verdict  as  con- 
trary to  law  and  the  evidence  challenged  the 
legality  of  the  amount  of  the  verdict  The 
record  plainly  disclosed  that  the  verdict  was 
illegally  excessive.  We  have  observed  how 
this  illegal  excess  in  the  verdict  grew  out  of 
bad  matter  in  a  count  in  the  declaration. 
True,  defendants  did  not  demur  thereto,  did 
not  specifically  move  to  exclude  the  evidence 
introduced  under  it,  nor  ask  an  instruction 
that  the  evidence  so  introduced  be  disregard- 
ed. But,  though  defendants  took  none  of 
these  courses,  their  motion  to  set  aside  the 
verdict  avails  in  the  premises — reaches  the 
illegality.  Point  3  of  the  syllabus  in  Rob- 
recht V.  Marling,  supra,  is  here  applicable: 

"If  no  demurrer  be  taken  to  such  bad  portion 
of  the  count,  the  defendant  may  object  to  any 
evidence  as  to  such  matter,  or  be  may  move  to 
exclude  such  evidence,  or  he  may  ask  an  in- 
struction to  the  jury  to  disregard  such  evidence. 
If  be  takes  neither  of  these  courses,  and  there 
should  be  a  general  verdict  against  bim,  be 
may  more  to  set  aside  the  verdict;  and,  if  it 
clearly  appear  to  the  court,  that  the  verdict 
was  made  excessive  by  the  admission  of  such 
illegal  evidence,  the  court  should  set  aside  the 
verdict  and  grant  a  new  trial;  and,  if  the 
evidence  or  facts  are  certified  on  writ  of  error, 
and  the  verdict  clearly  appears  to  the  appel- 
late court  to  be  excessive  because  of  the  admis- 
aion  of  such  illezal  evidence,  said  court  will  dis- 
regard such  evidence,  reverse  the  judgment  and 
set  aside  the  verdict." 


[3]  The  evidence  in  this  case  diows  defi- 
nitely the  amount  of  a  verdict  that  the  law 
would  sanction.  Yet  the  verdict  returned 
was  1263.16  more  than  that.  On  the  motion 
to  set  aside  the  verdict,  what  should  the  trial 
court  have  done?  It  was  called  thereby  to 
observe  that  the  verdict  was  greater  than 
the  law  warranted.  Properly,  it  conld  do 
nothing  but  set  aside  the  same  becau&e  of  the 
illegality  appearing  on  it,  unless  a  remittitur 
of  the  excess  was  entered  by  plaintiff.  There 
was  definite  data  In  the  evidence  upon  which 
such  excess  was  ascertainable.  Though  the 
court  could  not  force  a  remittitur  of  this  ex- 
cess, its  duty  was  to  set  aside  the  verdict  In 
case  plaintur  did  not  see  fit  to  remit  the  il- 
legal part  11  Enc.  Digest,  Va.  &  W.  Va. 
Rep.  862.  In  view  of  all  ttds,  the  entering 
of  judgment  on  the  verdict  as  a  whole  wais 
error. 

[4]  The  Judgment  being  illegally  excessive, 
we  must  reverse  It.  Though  only  one  of  the 
defendants  has  complained  on  appeal,  yet  the 
Judgment  being  joint  and  all  of  the  defend- 
ants standing  on  the  same  ground  as  to  it. 
It  must  fall  as  to  all.  We  shall  not,  however, 
set  aside  the  verdict,  since  plaintifC  may  de- 
sire TOluntarlly  to  remit  the  excess.  The  ap- 
pellate practice  in  such  instance  is  well  de- 
fined. 11  Enc.  Digest,  Va.  &  W.  Va.  Rep. 
863.  The  judgment  will  be  reversed  and  the 
action  remanded  with  directions  to  the  trial 
court  to  allow  the  amount  of  the  illegal  ex- 
cess to  be  remitted  if  plaintiff  chooses  so  to 
do,  otherwise  to  set  aside  the  verdict  and 
grant  a  new  trial.  Should  plaintiff  volun- 
tarily remit  the  excess  of  the  verdict  over  the 
amount  legally  recoverable,  let  the  court  be- 
low enter  judgment  for  the  residue. 

MILLER,  J.  (dissenting).  I  dissent  from 
the  majority  opinion  in  this  case,  in  so  far  as 
it  denies  plaintiff  right  of  recovery  for  a  rea- 
sonable attorney's  fee,  provided  for  In  the 
note  sued  on.  I  am  compelled  to  adhere  to 
the  views  expressed  in  my  dissenting  note  in 
Raleigh  Connty  Bank  v.  Poteet,  74  W.  Va. 
521,  82  S.  El  332.  And  I  am  authorized  to 
say  that  Judge  WILLIAMS  ooncars  with  me 
herein. 


a«  W.  Va.  SSI) 

MILLER  V.  MILLER  et  aL 

(Supreme  Court  of  Appeals  of  Weat  Virginia. 
May  25,  1915.) 

(Syllaiut  iy  the  Court.) 

1.  Mabbiaqb  ®=»50  —  Pboof  —  MATBnroiriAK 
HABrr  AND  Repute— Surr  fob  Doweb. 
In  a  suit  for  dower,  wherein  it  is  denied 
that  the  claimant  is  widow,  direct  evidence  of 
the  marriage  is  not  necessarily  requisite.  Proof 
of  matrimonial  habit  and  repute  may  suffice  to 
raise  a  presumption  sufficiently  establishing,  in 
the  absence  of  rebnttal,  that  the  partiea  were 
lawfully  married. 

[Ed.   Note.— For  other  cases,  see  Marriace, 
Cent  Dig.  {{  79-89;    Dec.  Dig.  «S350.] 
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!L  llABBiABX  «sa3— BKdosmnoR  or  Vaud- 

ITT — DOWKB. 

As  a  general  rule,  a  marriage  contracted 
in  another  state  pursuant  to  the  law  thereof, 
though  not  according  to  our  law,  will  be  recog- 
nized BO  as  to  entitle  a  widow  to  dower  in  lands 
in  this  state. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  {§  3,  23;    Dec.  Dig.  «=»3.1 

3.   WlIXS    «=»782— FaILXJEB    to     R|!N0UK0B>— 

Waivxr  or  Right  or  Dowbb. 

A  widow  is  not  barred  of  her  dower  right 
for  failure  to  renounce  a  will  of  her  husband 
which  makes  provision  for  her,  unless  from  the 
will  the  intention  clearly  appears  that  the  pro- 
vision  is  in   lieu  of  dower. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  iS  2018-2033;    Dec.  Dig.  <8=>782.} 

Appeal  from  Circuit  Court,  Uason  County. 

Suit  by  Lavinla  Miller  against  Harry  T. 
Miller  and  others.  From  a  decree  for  plain- 
tiff, defendants  appeal.    Affirmed. 

T.  J.  Bryan,  of  Huntington,  C.  B.  Copen,  of 
Wlnfleld,  and  E.  S.  Doollttle,  of  Huntington, 
for  appellants.  Cherlngton  &  Cromley,  of 
Oalllpolls,  Ohio,  and  Somervllle  &  SomervlUe, 
of  Point  Pleasant,  fi>r  appellee. 

BOBINSON,  P.  Is  Lavinla  Miller,  the 
plalntur,  entitled  to  dower  In  land  of  which 
Henry  D.  Miller  died  seized  and  possessed? 
This  l8  the  sole  question  presented  by  the 
appeal.  As  against  those  to  whom  Henry  Jj. 
Miller  devised  the  land,  the  plaintiff  prays 
an  assignment  to  her  of  dower  therein,  alleg- 
ing that  she  is  his  widow.  The  defendants 
answer  and  deny  that  the  plaintiff  Is  his 
widow.  They  assert  that  the  plaintiff  and 
Henry  h.  MUler  were  at  no  time  married. 
Upon  this  Issue  and  the  depositions  of  wit- 
nesses submitted  by  the  plaintiff  to  maintain 
the  same  on  her  part,  the  defendants  offering 
no  evidence,  the  court  has  decreed  in  accord- 
ance with  the  prayer  of  the  bilL 

[1]  By  this  appeal  the  defendants  say  that 
the  evidence  does  not  prove  a  marriage.  It 
is  true  that  a  marriage  is  not  directly  proved. 
But  circumstances,  conduct  of  the  parties, 
cohabitation  apparently  matrimonial,  and 
general  marital  repute,  so  establish  a  pre- 
sumption that  a  legal  marriage  existed  be- 
tween the  parties,  that  It  must  be  taken  as 
tme  since  there  Is  not  a  word  to  rebut  It 
The  marriage  Is  proved  by  the  matrimonial 
habit  of  the  parties,  their  long  cohabitation 
and  mutual  recognition  of  «ne  another  as 
bnsband  and  wife,  and  their  pronounced  rep- 
utation as  such.  Neither  the  production  of  a 
registry  or  cerdflcate  of  the  marriage,  nor 
tbe  evidence  of  witnesses  present  at  Its  cele- 
bration, was  absolutely  necessary.  Wigmore 
on  Bvldence,  sees.  268,  1602,  2083,  2505;  2 
Oreenleaf  on  Evidence,  sees.  460-164;  1 
Bishop  on  Marriage,  Divorce,  and  Separation, 
sec.  928  et  seq. 

It  appears  that  through  a  long  course  of 
years  Henry  D.  Miller  lived  with  and  recog- 
nized Lavlnia  MUler  as  his  wife  in  every 
way  that  a  man  ordinarily  recognizes  a  wo- 


man as  his  wife.  In  hla  last  will  and  testa- 
ment he  called  her-that  and  provided  for  her 
as  his  wife.  The  habit  of  the  parties  was 
that  of  lawful  husband  and  wife.  Elacfa  at 
all  times  admitted  and  recognized  the  other 
to  be  lawful  consort,  even  in  the  deliberate 
execution  of  conveyances.  The  general  re- 
pute was  that  they  had  been  lawfully  mar- 
ried. Nothing  appeared  that  was  inconsist- 
ent with  such  relation.  Shall  we  then  say 
that  all  this  was  false  and  immoral,  simply 
because  proof  of  the  exact  place,  manner,  and 
details  of  the  marriage  were  not  proved  by 
the  plaintiff?  The  evidence  establishes  a 
presumption  which  must  stand  in  the  absence 
of  anytlilng  to  overthrow  it.  The  principle 
of  our  holding  in  a  former  case  is  in  point: 
"A  marriage  may  be  proved  by  drcnmstances, 
reputation,  conduct  of  parties  and  cohabitation, 
and  a  presumption  of  marriage  arising  from  co- 
habitation apparently  matrimonial,  especially 
where  the  legitimacy  of  a  child  is  Involved,  is 
so  strong  that  it  may  be  overcome  only  by 
cogent  proof  on  the  part  of  him  who  alleges 
the  illegitimacy."  Suter  v.  Suter,  68  W.  va. 
690,  70  S.  E.  705,  Ann.  Gas.  1012B,  405. 

The  evidence  is  plainly  sufficient  to  prove 
that  somewhere  and  at  sopie  time  the  parties 
were  legally  married,  whether  the  marriage 
was  a  common-law  or  a  ceremonial  one. 
Whatever  the  form  of  marriage  may  have 
been,  the  subsequent  admissions  and  conduct 
of  the  parties,  together  with  their  local  re- 
pute, create  a  presumption  that  the  marriage 
was  legal  by  the  law  of  the  i^ace  where  the 
marital  union  began.  It  may  be,  as  is  argu- 
ed, that  it  is  not  proved  that  the  parties  con- 
summated a  common-law  marriage,  such  as 
la  recognized  by  the  laws  of  Ohio,  where  they 
resided.  Nevertheless,  the  evidence  is  suffi- 
ciently presumptive  to  establish  that  some- 
where and  somehow  the  parties  were  legally 
united,  either  by  consent  or  by  ceremony,  as 
the  local  laws  required.  Wigmore  on  Evi- 
dence, sec.  2505. 

The  mere  fact  that  the  plaintiff  did  not 
testify,  does  not  affect  the  weight  of  the  evi- 
dence offered.  Even  if  under  our  statute  she 
was  competent  as  a  witness  to  the  fact  of  the 
marriage  as  against  the  devisees  of  the  land, 
a  question  we  need  not  decide,  her  testimony 
was  not  requisite.  For,  "in  proceedings  for 
dower,  the  proof  of  marriage  by  the  register, 
or  by  the  testimony  of  witnesses,  is  not  con- 
sidered the  only  best  evidence  within  the  rule 
which  requires  such  evidence  to  be  produced, 
or  its  non-production  accounted  for.  Not- 
withstanding the  existence  of  this  evidence, 
marriage  may  be  proved  by  reputation  and 
declarations,  and  may  also  be  presumed  from 
circumstances."  2  Scribner  on  Dower  (2d 
Ed.)  206. 

[2]  Both  by  the  law  of  Ohio,  where  the  par- 
ties maintained  their  matrimonial  domicile, 
and  by  the  law  generally,  the  evidence  in  this 
case  affords  presumptive  proof  of  a  valid 
marriage.  No  matter  where  the  marriage 
was  contracted,  or  what  its  form,  presump- 
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tlvely  from  the  facts  and  dicnmstances  prov- 
ed. It  was  done  legally  by  the  law  of  tbe 
place.  As  a  general  rule,  marriage  contract- 
ed in  another  state  pursuant  to  the  law  there- 
of, tboagh  not  according  to  our  law,  wUl  be 
recognized  so  as  to  entitle  a  widow  to  dower 
in  lands  in  this  state;  It  is  not  unusual  to 
award  down:  to  a  widow  who  was  legally 
married  elsewhere  by  very  different  form  and 
requirements  than  those  prescribed  by  our 
law.  This  Is  only  recognition  of  the  general 
rule  that  "a  marriage,  valid  or  void  by  the 
law  of  the  place  where  it  is  celebrated,  is 
valid  or  void  everywhere."  2  Kent" s  Com- 
mentaries, 92. 

[3]  The  will  of  Henry  U.  Miller,  as  we  have 
remarked,  made  provision  therein  for  'his 
wife.  Though  she  did  not  renounce  the  will, 
'this  did  not  bar  her  dower  right  The  will 
contains  not  a  word  about  the  provision  to 
the  wife  being  In  lieu  of  dower.  No  such  in- 
tention can  be  ascertained  from  it.  Her 
claim  of  dower  is  in  no  way  inconsistent  with 
any  provision  of  the  will.  She  Is  entitled 
both  to  the  testamentary  provision  made  for 
her  and  to  dower  in  the  land.  Douglas  v. 
Feay,  1  W.  Va.  26 ;  Shuman  v.  Shuman,  9  W. 
Va.  60;  Cunningham  v.  Cunningham,  30  W. 
Va.  599,  6  S.  E.  139 ;  Sperry  v.  Swlger,  64  W. 
Va.  283,  46  S.  E.  126. 

The  decree  is  in  every  way  warranted  by 
the  record.   It  will  be  affirmed. 


(It  W.  V».  300) 

CASTLE  BBOOK  CARBON  BLACK  CO.  v. 

FERRELL  et  al. 

(Supreme  Court  ot  Appeals  of  West  Virginia. 
May  26,  1916.) 

(Byllabut  by  the  Court.) 

1.  Minks  and  Minkbals  ^=»74— Oil  and  Gas 
Leask— Quieting  Trnx— Pabtibs— Suit  bt 

ASBIQNEK. 

In  a  suit  by  the  assignee  of  an  ordinary  oil 
and  gas  lease,  brought  to  quiet  his  title  and 
to  enjoin  the  lessors  from  executing  a  second 
lease  on  the  same  land,  it  Is  not  necessary  to 
make  the  assignor  a  party,  if  it  appears  that 
the  assignment  is  absolute  and  unconditional. 

[Ed.   Note. — For  other  cases,   see  Mines  and 
Minerals,  Cent  Dig.  f  202;   Dec  Dig.  «=374.] 

2.  Minks  and  Minekals  ^sbTI— Oil  and  Oas 
Lease— FoBFBiTUBK    Clause— Afpucation. 

A  clause  in  an  oil  and  gas  lease,  stipulating 
"that  tbe  failure  to  complete  a  well  npon  the 
said  premises  within  the  time  herein  specified  or 
to  pay  tbe  rentals  at  the  time  and  in  the  manner 
herein  provided  shall  ipso  facto  work  a  forfei- 
ture of  this  lease  without  notice,"  held  to  relate 
only  to  rentals  provided  to  be  paid  for  delay  in 
drilling,  and  not  to  rentals  or  royalties  to  be 
paid  for  a  producing  ^s  weU. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  204 ;    Dec.  Dig.  «=>77.] 

3.  Quieting  Title  «=s>34— Pleading  and  Re- 
lief— FOBFEITUBE. 

A  bill,  although  brought  primarily  to  ob- 
tain relief  from  a  forfeiture,  may,  if  no  for- 
feiture has  occurred,  be  treated  as  a  bill  to 
quiet  title,  if  it  contain  sufficient  avermente  to 


entitle  plaintlfF  to  such  relief,  and  tlien  Is  a 
prayer  tor  general  relief. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
ae,  Cent  Dig.  {{  69,  71,  72,  76,  77;  Dec.  Dig. 
^=>34.] 

4.  Injunction  «S934— Oil  and  Gas  Ixabb— 

Cloud  on  Holdeb's  Title. 

Equity  may,  at  the  suit  of  the  holder  of  a 
valid  oil  and  gas  lease,  whose  rights  have  be- 
come vested  by  the  production  of  oil  or  gas, 
enjoin  the  lessor  from  creating  a  cloud  on  his 
title  by  executing  to  a  stranger  another  lease  oa 
the  same  property,  if  it  is  made  to  appear  with 
reasonably  certainty  such  cloud  will  be  created, 
unless  judicislly  prohibited. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  {{  74-81;    Dec.  Dig.  «=>34.] 

6.  QutBTTNO   TiTU   «=335  —  FossxsaioM   bt 

PIA.INTIIT— PLKADINO. 

In  a  suit  to  quiet  title,  possession  by  plain- 
tiff is  indispensable,  but  it  need  not  be  averred 
in  terms;  it  is  sufficient  if  the  facts  averred 
show  plaintiff  to  be  in  possession. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
de, Cent  Dig.  {{  73.  74 ;    Dec  Dig.  «S=»35.] 

Appeal  from  Circuit  Court,  Logan  County. 

Suit  by  the  Castle  Brook  Carbon  Black 
Company  against  O.  F.  Ferrell  and  others. 
From  decree  for  defendants,  plaintiff  appeals. 
Reversed  and  remanded. 

Chafln  &  Bland,  of  Logan,  and  Williams, 
Scott  A  Lovett,  of  Huntington,  for  appellant 
Pendleton  L.  Williams  and  Daugherty  9c 
Riggs,  all  of  Huntingt<»i,  for  appellees. 

WILLIAMS,  J.  On  the  6tb  ot  August. 
1907,  O.  F.  Ferrell  and  wife  executed  t»  the 
B  rammer  Oil  &  Gas  Company  an  oil  and  gas 
lease  upon  214  acres  of  land  in  Logan  coun- 
ty. That  company  made  an  absolute  assign- 
ment of  the  lease  to  the  Castle  Brook  Carbon 
Black  Company,  the  plaintiff,  on  the  19th  of 
May,  1913.  A  paying  gas  well  was  drilled 
on  the  land  in  the  year  1910,  and  plaintifC 
has  been  using  the  product  therefrom  in  tbe 
manufacture  of  carbon  bladi,  and  has  paid 
regularly  the  gas  royalties  therefor,  which 
the  lease  stipulates  shall  be  $50  for  each 
three  months  in  advance,  for  each  and  every 
gas  well  from  which  the  product  is  marketed 
and  used  off  the  premises,  until  the  payment 
which  became  due  on  February  5,  1914.  That 
payment  plaintiff  admits  it  failed  to  pay  for 
a  period  of  16  days,  and  alleges  that  its  fail- 
nre  to  make  prompt  payment,  in  that  In- 
stance, was  due  to  the  serious  illness  and 
subsequent  death  of  its  president  and  to  the 
illness  of  its  secretary-treasurer,  who  were 
its  active  managers  charged  with  the  duty  of 
paying  the  royalties.  Plaintiff  deposited  the 
$50,  due  on  the  6th  of  February,  on  the  21st 
of  the  same  nronth,  in  the  Guyan  Valley 
Bank,  to  the  credit  of  the  lessors,  as  the 
lease  provided  might  be  done,  but  the  lessors 
refused  to  accept  it,  claiming  that,  by  fail- 
ure to  pay  promptly  on  the  day  it  was  due.  a 
forfeiture  of  the  lease  had  occurred.  Short- 
ly thereafter  the  lessors  executed  an  option 
for  a  lease  upon  the  same  land  to  one  Wil- 
liam Shipe;    the  said  Shlpe  agreeing  with 
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them  that.  In  case  of  litigation  between  them 
and  this  plaintiff,  he  would  assume  the 
charge  and  burden  thereof.  On  the  8th  of 
AprU,  1914,  the  lessors  instituted  an  action 
of  unlawful  detainer,  in  a  Justice's  court,  to 
recover  possession  from  plaintiff,  and  it  there- 
upon brought  this  suit  In  equity,  praying  to 
be  relieved  from  the  forfeiture,  If  such  there 
Is,  and  that  the  lessors  be  enjoined  from  fur- 
ther prosecuting  their  action  to  recover  pos- 
session, and  also  for  general  relief.  A  tem- 
porary Injunction  was  awarded,  which  was 
later  dissolved  by  decree  entered  aa  the  23d 
of  July,  1914,  reciting  that  the  cause  was 
beard  upon  the  bill  and  exhibits  filed  there- 
with, the  motion  of  defendants  to  dissolve 
the  injunction,  and  upon  demurrer  to  the 
bill  and  joinder  therein  by  plaintiff.  The 
decree  also  sustained  the  demurrer  and,  the 
plaintiff  declining  to  amend,  dismissed  Its 
biU ;  and  It  has  appealed. 

The  foregoing  facts,  averred  in  the  bill 
and  shown  by  the  exhibits,  are  taken  as  true ; 
there  being  no  denial  of  them. 

[1]  Counsel  for  appellees  insist  that  the 
bin  was  properly  dismissed  for  a  number  of 
reasons,  one  of  which  is  the  failure  to  make 
plaintifTs  assignor,  the  Brammer  Oil  &  Gas 
Company,  a  party.  It  appears  that  the  as- 
signment to  plaintiff  was  of  all  the  interest 
and  right  the  Brammer  Oil  &  Gas  Company 
had  acquired  under  the  lease,  and  that  it 
was  absolute  and  nncondltional.  No  relief 
was  asked  for  against  it,  and  none  could 
have  been  given.  It  could  have  had  no  in- 
terest in,  nor  could  it  have  been  affected  by 
any  decree  that  could  properly  have  been 
made  In  the  cause.  Hence  there  was  no  rea- 
son why  it  should  have  been  made  a  party 
to  the  bill,  and  It  was  properly  omitted  there- 
from. While,  as  a  general  rule,  it  is  neces- 
sary to  make  the  assignor  a  party  to  a  suit 
In  which  the  rights  of  the  assignee  are  to  be 
adjudicated,  the  present  case  fttlls  under  a 
weU-recognized  exception  to  that  rule. 

"When  the  assignment  is  absolute  and  anc(m- 
ditional,  leaving  do  equitable  Interest  whatever 
in  the  assignor,  and  the  extent  and  validity  of 
the  assignment  is  neither  doubted  nor  denied,  and 
there  is  no  remaining  liability  In  the  assignor 
to  be  affected  by  the  decree,  it  is  not  necessary 
to  make  the  assignor  a  party."  Vance  v.  Evans 
«t  aL,  11  W.  Va.  342. 

To  the  same  effect  are  the  following  ded- 
tAona:  James  River  &  Kanawha  Co.  v.  Lit- 
tlejobn,  18  Grat.  (Va.)  53,  which  qualifies  and 
limits  the  application  of  the  broad  rule  as- 
serted in  the  earlier  case  of  Corbln  v.  Em- 
merson,  10  Leigh  (Va.)  663;  Omohtmdro  v. 
Henson  et  al.,  26  Grat.  (Va.)  511 ;  and  Scott 
▼.  Ludlngton,  14  W.  Va.  387. 

[2]  The  lease  was  to  be  In  force  for  a  term 
of  ten  years  and  as  long  thereafter  as  either 
oil  or  gas  was  produced.  The  lessee  cove- 
nanted to  deliver  in  the  pipe  line,  to  the  cred- 
it of  the  lessor,  one-eighth  of  the  oil,  and  to 
pay  150  each  three  months,  In  advance,  for 
each  gas  well,  the  product  from  which  is 
marketed  or  used  off  the  premises,  and  also 
86  S.B.— 35 


covenanted  to  complete  a  well  within  90  days 
from  the  date  of  the  lease,  or  pay  at  the  rate 
of  $1  per  acre  per  annum,  quarterly  in  ad- 
vance, for  each  additional  three  months  such 
completion  is  delayed.  The  lease  contained 
this  stipulation: 

"It  is  expressly  understood  and  agreed  that 
the  failure  to  complete  a  well  upon  the  said 
premises  within  the  time  herein  speciSed  or  to 
pay  the  rentals  at  the  time  and  in  the  man- 
ner herein  provided  shall  ipso  facto  work  a  for- 
feiture of  uis  lease  without  notice,  proceeding 
or  action,  and  in  event  of  snch  forfeiture  the 
party  of  the  second  part  binds  itself,  its  succes- 
sors and  assigns,  to  execute  a  proper  release  of 
this  instrument  at  its  own  cost  and  expense." 

Under  that  clause  appellees  claim  the  fail- 
ure, for  16  days,  to  pay  the  royalty  on  the 
producing  well,  due  on  the  6tb  of  February, 
1914,  produced  a  forfeiture  of  the  lease.  This 
Is  true,  if  the  clause  quoted  applies  to  the 
royalty  payable  for  a  producing  well,  as  well 
as  to  rentals  for  delay  in  drilling.  But  we 
do  not  think  the  contracting  parties  intend- 
ed it  to  be  so  applied.  The  principal  thing 
contemplated  was  development,  and  the  for- 
feiture clause  was  intended  as  a  protection 
to  the  lessor  against  the  lessee's  holding  the 
property  and  refusing  to  drUl  a  well,  or  to 
pay  the  delay  rental,  which  is  the  only  com- 
pensation provided  for  failure  to  drill ;  and, 
in  order  to  insure  compliance  with  one  or 
the  other  of  those  alternative  provisions,  a 
forfeiture  of  the  lessee's  right  to  make  fur- 
ther exploration  was  provided.  That  provi- 
sion is  for  the  sole  benefit  of  the  lessor,  and 
is  an  offset  to  another  provision,  made  for 
the  benefit  of  the  lessee,  permitting  him  to 
surrender  the  lease  at  any  time  on  payment 
to  the  lessor  of  $1.  The  term  "rental,"  used 
in  the  forfeiture  clause,  does  not  embrace 
royalty  provided  to  be  paid  quarterly  on  a 
producing  well.  After  discovery  of  oil  or 
gas,  the  lessee's  interest  in  the  mineral  be- 
comes vested;  and  although,  technically,  it 
may  not  be  an  estate  in  the-  mineral  in  place, 
it  is  an  interest  of  equal  dignity  therewith, 
for  it  gives  the  lessee  the  right  to  extract  all 
of  it  from  the  ground  and  dispose  of  it ;  and 
the  lessor's  right  of  action  for  unpaid  roy- 
alty on  a  producing  well  affords  him  a  more 
certain  remedy  than  he  has  for  delay  rent- 
als, payment  of  which  was  optional.  The 
terms  of  the  forfeiture  clause  and  their  ar- 
rangement and  relation  to  each  other  show 
that  the  contracting  parties  Intended  it  to 
apply  only  in  case  of  failure  to  pay  delay 
rentals.  It  couples  the  term  "rentals"  with 
the  provision  respecting  the  completion  of  a 
well  within  the  time  agreed  on,  and  provides 
that  the  failure  to  do  either  one  of  those 
things  shall  work  a  forfeiture.  That  the  $1 
per  acre,  to  be  paid  quarterly  for  delay  in 
drilling,  was  treated  by  the  parties  as  rent- 
al, is  shown  by  another  clause  in  the  lease, 
preceding  the  one  quoted,  in  which  It  is  stip- 
ulated that  the  completion  of  a  well  shall 
operate  "as  a  full  liquidation  of  all  rental 
under  this  provision  during  the  remainder 
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of  the  tenn  of  this  lease."  Royalty  Is  the 
term  usually  applied  to  money  paid  for  a 
producing  gas  well.  There  Is  no  forfeiture 
of  the  lease  for  failure  to  pay  the  royalty 
on  the  gas  well,  strictly  within  the  time  pro- 
vided; hence  the  bill  falls  to  show  a  cause 
entitling  plaintiff  to  relief  in  equity  on  the 
ground  that  Its  lease  is  forfeited. 

[3, 41  But  may  not  the  .bill  be  maintained 
as  one  to  q^let  title?  It  avers  that  the  les- 
sors have,  In  disregard  of  plalntlifs  right, 
executed  an  option  for  a  lease  to  one  Wil- 
liam Shlpe,  and  have  also  instituted  an  ac- 
tion of  unlawful  detainer  before  a  Justice  of 
the  peace  to  recover  possession.  This  shows 
that  the  lessors  are  asserting  a  claim  adverse 
to  iflaintlff's  leasehold  estate,  or  vested  right 
to  convert  and  dispose  of  a  material  part  of 
the  realty;  and  that  they  manifest  a  deter- 
mined purpose  to  execute  another  lease  on 
the  same  land  which,  when  executed,  will 
immlstakably  constitute  a  cloud  on  plaintifTs 
title.  Why,  therefore,  may  not  a  court  of 
equity  exercise  Its  power  to  prevent  such  a 
wrong?  We  see  no  good  reason  why  It  may 
not  That  equity  has  Jurisdiction  to  deter- 
mine the  rights  of  conflicting  claimants  claim- 
ing the  same  property  under  separate  leases 
from  the  same  lessor  is  well  settled  by  pre- 
vious decisions  of  this  court.  Peterson  v. 
Hall,  67  W.  Va.  536,  60  S.  E.  603;  Mustard 
V.  Development  Co.,  68  W.  Va.  713,  72  S.  E. 
1021;  Pyle  v.  Henderson,  55  W.  Va.  122,  46 
S.  B.  791.  There  is  therefore  no  doubt  of 
equity  Jurisdiction  to  cancel  an  oU  and  gas 
lease,  as  a  cloud  on  the  title  of  the  holder 
of  a  superior  oil  and  gas  lease  on  the  same 
land,  made  by  the  same  lessor  or  his  privy 
in  estate.  Having  Jurisdiction  for  that  pur- 
pose, we  think  it  likewise  can  enjoin  the 
commission  of  an  act  which,  when  committed, 
wlU  constitute  a  cloud,  if  it  is  made  to  ap- 
pear with  reasonable  certainty  that  such  act 
will  be  committed  If  not  prevented.  This 
court  has  twice  before  held,  first,  in  Moore 
V.  McNutt,  41  W.  Va.  695,  24  S.  E.  682,  and 
again  in  Iguano  Land  &  Mining  Ca  v.  Jones, 
65  W.  Va.  59,  64  S.  E.  640,  that: 

"Equity  will  grant  relief  by  way  of  enjoining 
the  commiBsion  of  such  acts  as  will  constitute, 
when  completed,  a  cloud  upon  title,  in  all  cases 
where  it  would  have  jurisdiction  to  remove  the 
cloud  created  by  the  completion  of  the  acts 
which  are  sought  to  b«  enjoined." 

Although  the  mere  option  executed  to  Shlpe 
by  the  lessors  may  not  of  itself  amount  to  a 
cloud  on  plaintiffs  title,  yet  it  may  ripen  In- 
to one,  and  that  fact,  takm  In  connection 
with  the  pendency  of  the  action  of  unlawful 
detainer  brought  by  the  lessors,  shows  they 
are  claiming  adverse  to  plalntlfTs  lease,  and 
It  is  entitled  to  be  quieted  in  the  enjoyment 
of  its  right,  and  to  have  the  lessors  enjoined 
from  carrying  out  their  purpose  to  execute 
another  lease  aitd  thereby  create  a  cloud  up- 
on its  title. 

[f]  But  It  is  claimed  that  the  bOl  Is  not 


good  as  one  to  quiet  title  becanse  of  failure 
to  aver  possession  by  plaintiff.  It  does  not 
in  terms  do  so,  but  the  fact  of  plaintiff's  pos- 
session appears  from  other  averments,  and 
that  is  sufficient  Plaintiff  avers  that  ever 
since  it  acquired  the  lease  from  the  Bram- 
mer  Oil  &  Gas  Company,  it  has  been  making 
use  of  the  gas  from  the  Ferrell  well  In  the 
manufacture  Of  carbon  black,  and  has  paid 
promptly,  in  advance,  all  the  quarterly  royal- 
ties, except  in  the  one  particular  instance^ 
It  also  avers  that  the  lessors  had  brought  an 
action  of  unlawful  detainer  against  it  to  re- 
cover the  possession.  These  averments,  un- 
denied,  are  sufllcleDt  to  show  plaintUTs  pos- 
session. 

Having  determined  that  no  fbrfeltnre  of 
the  lease  had  occurred.  It  becomes  unneces- 
sary to  decide  the  question  presented  In  brief 
of  counsel  for  defendants,  whether  the  plain- 
tiff in  its  bill  should  have  admitted  the  for- 
feiture in  order  to  obtain  relief  therefrom. 

The  decree  Is  reversed,  and  an  order  win 
be  entered  here  overruling  the  donurra  to 
the  bill  and  remanding  the  cause  with  leave 
to  defendants  to  answer,  and  for  further  pro- 
ceedings. 


C78  W.  v»  W) 
WILLIAMS  V.  SMITH  et  al.    (No.  2637.) 

(Supreme  Court  of  Appeals  of  West  Yirginla. 
May  26.  1915.) 

(SyUahu  »y  (A«  Court.) 

1.  PcBLio      Lards      «=3l86— CoirrucriNO 

GbANTS— B0BDEN    OF    FBOOF— iNSTBTTCXIONa 

Where,  in  ejectment  plaintiff  claims  under 
a  junior,  and  defendants  under  a  senior  inclu- 
sive, patent,  the  former,  to  recover,  must  show 
location  of  his  land  within  some  of  the  except- 
ed areas;  and  an  instruction  imposing  on  de- 
fendants the  burden  to  locate  all  the  excep- 
tions in  the  senior  grant,  and  to  show  that  they 
do  not  embrace  the  land  in  controversy,  is  er- 
roneous. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  i  599;    Dec.  Dig.  <»=>186.] 

2.  Tbiai,  «=»423— Instbuctions— Bcrdek  or 
Paoor— Waiver. 

Nor  do  defendants,  by  assuming  and  at- 
tempting to  sustain  in  the  trial  court  snch 
burden  of  proof,  waive  their  right  to  object  to 
the  giving  of  the  erroneous  instruction,  or  to 
assign  it  as  error  in  the  appellate  court 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  K  984.  986;   Dec.  Dig.  «=>423.1 

3.  AnvEBSE  Possession  ®=>103— Extent  or 
Possession  —  CoNruciiNa  Patents  —  Bx- 
OEFTioNS  raoM  Seniob  Patbht. 

While  plaintiff,  under  deed  for  174  acxea 
wholly  within  the  junior,  but  interlocking  to 
the  extent  of  25  acres  with  the  senior,  patent  is 
entitied  to  recover  the  interlodt  if  it  falls  with- 
in the  exceptions  in  the  older  grant  and  he  has 
been  in  actual  possession  for  ten  years  of  any 
portion  of  the  174  acres,  yet  if  the  area  in 
controversy  is  not  covered  by  any  of  the  excep- 
tions, be  cannot  recover  it  without  sliowiiig 
actual  and  adverse  possession  for  the  requisite 
period  of  some  part  of  the  interlock. 

[Bid.  Note.— For  other  cases,  see  Advotw  Po»- 
session.  Cent  Dig.  U  590-694;  Dec.  Dig.  ^=» 
1(».] 
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Error  to  Careult  Ciourt,  Balelgh  Ooiinty. 

B^ectment  by  W.  L.  WllUama  against 
George  H.  Smith  and  otbera.  Judgment  for 
pfalntiff,  and  defendants  bring  error.  Re- 
versed, and  new  trial  awarded. 

McGinnls  4  Hatcher,  of  Beckley,  and  Price, 
Smith,  Spllman  &  Clay,  of  Charleston,  for 
plaintiffs  in  error.  Farley  Sc  Ward,  of  Beck- 
ley,  for  defendant  in  error. 

LTNCH,  3.  Defendants  complain  of  a 
Judgment  against  them,  In  an  action  of  eject- 
ment for  recovery  of  174  acres  of  land.  They 
rely  for  reversal  on  alleged  Insufficiency  of 
the  evidence  to  sustain  the  verdict,  and  the 
giving  of  certain  Instructions  for  plaintiff. 

T1, 2]  Upon   the   second    assignment,    the 
case  Is  dearly  controlled.  In  Its  disposition 
here,    by  Cook  v.  Lumber  Co.,  82  S.  B.  327. 
There  and  here  were  Involved  in  part  the 
same  titles  and  questions.     Defendants  In 
this  action  claimed  title  by  deed  under  the 
Inclusive  Moore  and  Beckley  patent  of  1795 
for  170,038  acres,  which  contained  one  gen- 
eral and  numerous  specific  exceptions;  plain- 
tiff, under  a  Junior  grant  of  1847  to  W.  H. 
French  for  500  acres  lying  wholly  within  the 
exterior  bounds  of  the  older  patent.    A  dis- 
claimer limited  the  controversy  to  25.9  acres, 
which,   as  the  evidence   tends  strongly   to 
show,  forms  an  Interlock  with  defendants' 
boundaries.    Much  evidence,  in  part  material- 
ly conflicting,  was  taken  for  the  purpose  of 
locating  the  174  acres;    the  chief  object  of 
each  party  being  to  show  such  location  with 
reference  to   two   exceptions   in   the   senior 
grant,  denominated  as  the  Banks  and  the 
Yancey  exceptions.    At  the  conclusion  of  the 
evidence,  and  over  objection  by  defendants, 
the  court,  by  Instruction  No.  3,  charged  the 
jury  that  by  proof  of  title  under  the  French 
patent  plaintiff  had  made  a  prima  facie  case 
for  recovery,  unless  defendants  had  shown 
a  valid  and  superior  title,  to  do  which  the 
burden  was  upon  them  to  locate  all  the  ex- 
clusions In  the  Moore  and  Beckley  patent  and 
to  show  by  a  preponderance  of  the  evidence 
that  the  exceptions  mentioned  did  not  em- 
brace the  land  In  controversy ;    and,  by  in- 
struction Na  4,  that  the  jury  should  award 
a  recovery,  if  plaintiff  had  shown  adverse 
IKJSSession.for  ten  years  of  any  portion  of  the 
Interlock,  unless   defendants,    among   other 
things,  had  proved  by  a  preponderance  of 
evidence  that  the  interlock  In  controversy 
was  not  covered   by  such  exceptions.     By 
the  case  cited,  these  Instructions  were  er- 
roneous.   Under  the  law,  aa  so  established, 
the  burden  was  upon  plaintiff  to  locate  the 
exceptions,  and  to  show  that  the  land  claim- 
ed by  him  was  within  one  or  more  of  them. 

Nor  did  defendants,  as  claimed,  waive  their 
rigbt,  upon  writ  of  error,  to  complain  of  the 
ruling  of  the  trial  court,  because  they  assum- 
ed, and  offered  much  evidence  to  sustain, 
the  burden  Imposed  by  the  instructions.  The 
argument  made,  applicable  only  to  objections 
fir«t  made  In  the  appellate  court,  does  not 


apply.  The  qnestioa  la  not  raised  hat*  for 
the  first  time.  Defendants  objected  and  ex- 
cepted to  the  giving  of  the  erroneous  instmc- 
tlons,  raised  the  same  question  by  motion  for 
a  new  trial,  and  later  assigned  the  ruling 
as  ground  for  writ  of  error.  It  cannot  seri- 
ously be  contended  that,  because  defendants 
undertook  during  the  course  of  the  trial  to 
do  more  than  the  law  required  of  them  in  the 
way  of  proof,  they  theteby  waived  their 
right  to  have  the  Jury  properly  Instructed, 
or  to  have  It  adhere  to  the  established  rules 
of  evidence  In  the  determination  of  the  Issues 
in  the  case.  Furthermore,  there  were  two 
trials  of  the  action  prior  to  the  one  now  un- 
der review.  It  is  not  unreasonable  to  assume 
that  the  trial  court  consistently  followed  and 
applied  In  the  former  trials  the  rule  as  to 
burden  of  proof  announced  in  the  instructions 
under  consideration,  and  that,  therefore,  de- 
fendants did  not  upon  the  last  trial  volun- 
tarily assume  the  task  of  locating  the  excep- 
tions, but  performed  It  In  obedience  to  the 
view  announced  in  prior  rulings  of  the  court. 

[3]  But  plaintiff,  practically  conceding  the 
superiority  of  defendants'  paper  title  to  the 
Interlock,  and  as  justifying  these  Instruc- 
tions, invokes  as  a  correct  principle  of  law 
the  proposition,  but  as  we  perceive  It  not  ap- 
plicable to  the  Issues  Involved,  that  a  showing 
of  adverse  possession  by  him  of  the  174  acres 
outside  of  but  not  within  the  interlock  would 
shift  from  him  to  defendants  the  burden  of 
proof  as  to  the  exceptiona  But  instruction 
No.  3  entirely  omits  the  theory  of  adverse 
possession.  It  would  authorize  a  finding  for 
plaintiff  by  virtue  alone  of  his  deed  under  the 
junior  grant,  unless  defendants  had  support- 
ed their  conveyance  under  the  senior  patent 
by  locating  the  exceptions  therein  and  show- 
ing that  the  land  in  controversy  was  not 
within  any  of  them.  Manifestly,  the  evidence 
of  possession  by  plaintiff  elsewhere  than 
within  the  Interlock  could  not  authorize  or 
cure  the  giving  of  this  instruction.  And  In- 
struction No.  4  confuses  the  matter  of  burden 
of  proof  with  the  question  of  adverse  posses- 
sion. The  instruction  Is  obscure,  and  In  iiart 
misleading.  If  it  was  Intended  to  Inform  the 
jury  that  upon  defendants  rested  the  burden 
of  proving  that  the  Interlock  was  not  covered 
by  the  two  exceptions,  it  is  amenable  to  the 
same  criticism  as  No.  3.  If  susceptible  of 
that  interpretation,  as  we  think  it  reasonably 
la,  the  clause  virtually  saying  If  the  Inter- 
lock Is  by  the  evidence  shown  to  be  within 
the  two  exceptions,  and  plaintiff  has  been 
In  actual  and  hostile  possession  for  ten  years 
of  the  "lands  described  In  his  deed  and  the 
deeds  under  which  he  claims,"  the  jury 
should  find  for  him,  may  have  Induced  the 
jury  to  believe  that  upon  defendants  devolved 
the  burden  of  proving  the  facts  upon  which 
the  entire  Instruction  was  predicated. 

Because  upon  a  new  trial  a  different  state 
of  facts  may  be  made  to  appear,  we  are  con- 
strained to  decline  defendants'  urgent  de- 
mand for  Jadgment  in  their  favor  upon  the 
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facts  as  they  now  appear.  But,  for  the  rea- 
sons given,  we  reverse  the  judgment,  set 
aside  the  verdict,  and  remand  the  case  for 
further  proceedings  therein. 

(76  W.  Vb.  Ill)  ^°°^°" 

McILWAINE  KNIGHT  &  CO.  t.  FIELDER 
et  aL 
KANAWHA  VALLBT  BANK  v.  SAME. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  30,  1915.    Rehearing  Denied 

June  25,  1015.) 

(Byttolui  iv  the  Cowrt.) 

1.  JUDOMKNT    ®-al7— PBOCESS    TO    SUSTAIN— 

Necessitt. 

Proceedings  in  a  cause  can  not  bind  parties 
who  have  been  merely  named  as  defendants 
therein,  but  as  to  whom  tbe  bill  has  not  been 
matured  for  a  hearing  by  the  service  of  process 
to  answer  the  same  or  by  appearance  thereto. 

[Ei.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §|  25-33;   Dec.  Dig.  «=>17.] 

2.  Equity   <S=»484r-BiU.  of  Ebview  —  Rk- 
OPENiNO  Case. 

A  bill  seeking  to  review  a  cause  for  errors 
apparent  on  the  record,  can  not  re-open  the  case 
for  general  rehearing.  The  procedure  brings 
about  an  appeal  for  error,  not  a  re-opening 
for  a  continuation  of  tbe  cause. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  SS  1129-1140;    Dec  Dig.  «=>464.1 

3.  Equity   «=»464  — Bill  of  Review  — D«- 

CBEE. 

Upon  a  bill  of  review  for  errors  apparent 
on  the  record,  the  court  should  review  the  cause 
and  in  one  order  or  decree,  like  procedure  on 
appeal,  adjudicate  so  as  to  correct  the  errors. 

(Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  a  1129-1140;    Dec.  Dig.  «=>464.] 

4.  Appeal  asd  Ebbok  «=»116ft— Pbooeduke— 
Revebsal. 

This  court  may  of  its  own  motion  reverse 
decrees  which  have  been  entered  in  tbe  absence 
of  necessary  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  4527-4530;  Dec.  Dig.  <S= 
1166.] 

Appeal  from  Circuit  Court,  Kanawha 
County. 

Suits  by  Mcllwaine  Knight  &  Co.  and  by 
tbe  Kanawha  Valley  Bank  against  William 
Fielder  and  others.  l<'rom  adverse  orders 
and  decrees  entered  on  a  bill  of  review,  de- 
fendants appeal.    Reversed  and  remanded. 

J.  W.  Kennedy  and  Jones,  Murphy  &  Bal- 
lard, all  of  Charleston,  for  appellants.  L.  E. 
McWhorter,  Brown,  Jackson  &  Knight,  and 
Price,  Smith,  Spllman  &  Clay,  aU  oC  Charles- 
ton, for  appellees. 

ROBINSON,  P.  This  Is  a  Hen  creditors' 
suit  It  is  made  up  by  tbe  consolidation  of 
two  causes,  separately  Instituted.  The  de- 
crees subject  real  estate  to  sale  for  the  pay- 
ment of  liens  adjudged  to  exist  thereon.  In- 
cidental to  the  enforcement  of  the  liens,  cer- 
tain conveyances  made  by  the  appellants  Wil- 
liam Fielder  and  wife  to  their  three  sons, 
also  appellants,  were  set  aside  as  voluntary 
and  fraudulent 

We    need   only   set  forth   those    matters 


which  tend  to  proper  decision.  There  are 
many  ins  and  outs  to  be  eliminated.  They 
are  In  no  wise  material  to  a  true  view  of  tbe 
disposition  which  we  find  must  be  made  of 
the  case. 

None  of  the  defendants  who  are  now  ap- 
pealing appeared  to  the  original  bill  in  either 
of  the  causes,  nor  to  the  amended  and  sup- 
plemental bill  filed  In  one  of  them,  which 
latter  bill  attacked  tbe  conveyances  to  the 
sons  as  being  in  fraud  of  the  plalntifTs  and 
other  creditors.  The  bills  were  taken  for 
confessed  as  to  all  these  parties.  They  did 
not  answer,  take  exceptions  to  the  report  of 
the  commissioner,  or  appear  in  any  manner. 
So  in  tbe  natural  course  of  events,  decrees 
appropriate  to  tbe  case  so  confessed  were 
entered  against  them.  One  decree  set  aside 
the  alleged  fraudulent  conveyances.  A  sub- 
sequent decree  adjudged  certain  liens  to  ex- 
ist on  tbe  real  estate  thereby  conveyed,  as 
well  as  on  remaining  lands  of  the  grantors, 
and  ordered  a  sale  of  all  the  property  for 
the  payment  and  satisfaction  of  the  liens. 

When  the  property  was  advertised  for  sale 
pursuant  to  the  decree,  these  appellants  filed 
a  bill  of  review  and  obtained  a  stay  of  the 
proceedings.  They  asked  a  review  for  errors. 
The  errors  alleged  by  them  were  such  as 
would  be  apparent  from  the  face  of  the  rec- 
ord. They  were  those  for  which  a  bill  of  re- 
view would  lie.  The  proper  parties  were 
named  as  defendants  tb  this  bill  of  review, 
but  not  all  of  them  were  summoned  to  an- 
swer it  When  it  was  heard,  only  some  of 
the  parties  to  be  affected  by  the  proceedings 
therein  were  before  the  court  by  process  or 
appearance.  Tbe  cause  had  not  been  com- 
pletely matured  for  a  hearing.  Why  tbe 
appellees  allowed  it  to  be  proceeded  with,  in 
this  slinpe,  we  do  not  know. 

Nevertheless,  the  court,  upon  the  bill  of  re- 
view, entered  a  decree  totally  vacating,  an- 
nulling, and  setting  aside  tbe  former  decrees. 
At  the  term  at  which  It  did  this,  it  did  no 
more.  At  a  later  term,  a  lien  creditor,  the 
City  of  Charleston,  which  had  failed  to 
present  its  case  theretofore,  was  permitted  to 
file  its  answer  setting  up  its  lien.  Tbe  ap- 
pellants were  permitted  to  demur  to  tbe 
amended  and  supplemental  bill  in  the  orig- 
inal cause,  which  demurrer  being  overraled, 
they  were  permitted  to  file  their  answers  to 
tiiat  bill,  in  this  answer  they  denied  the 
fraud  alleged  against  them.  At  this  time 
the  court  seems  to  have  considered  tbe  orig- 
inal cause  as  re-opened  by  the  decree  made 
on  tbe  bill  of  review  so  that  the  same  might 
be  reheard  in  all  particulars.  Even  iC  it 
could  have  properly  done  so,  it  failed  to  ob- 
serve that  it  could  not  affect  the  rigtits  of 
those  parties  to  the  original  cause  who  were 
not  before  the  court  when  it  set  aside  the  de- 
crees adjudicating  their  rights.  But  at  a  stiU 
later  term  the  court,  ignoring  the  answers 
which  It  had  permitted  to  be  tiled,  entered  a 
new  decree  of  sale,  embracing  tbe  matters  of 
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the  original  decreea,  but  In  some  particulars 
modifying  the  former  decree  of  sale.  In  the 
decree  which  It  then  made,  it  ordered  that 
the  decree  vacating  the  original  decrees 
should  be  set  aside.  The  appellants  complain 
that  the  court  erred  in  denying  them  a  bear- 
ing on  their  answer,  and  further  in  not  cor- 
recting certain  errors  apparent  on  the  record 
of  the  original  cause. 

(1]  No\y,  let  us  see  what  a  Jumble  has  been 
made  of  this  case.  How  stands  It?  Upon 
the  bill  filed  by  the  appellants  for  a  review 
of  the  original  decrees,  those  decrees  have 
been  reviewed  and  changed  so  that  the  new 
deci-ee  binds  some  of  the  parties,  while  as  to 
others  the  former  decrees  have  not  been  af- 
fected. The  plaintiffs  in  the  original  causes 
which  were  consolidated,  togetlier  with  some 
of  the  lien  holding  defendants  therein  who 
were  served  with  process  or  appeared,  are 
affected  by  the  proceedings  on  the  bill  of  re- 
view. Those  proceedings,  however,  can  not 
bind  the  several  Judgment  lien  holders  whose 
claims  were  reported  by  the  commissioner 
and  were  decreed  in  the  cause,  but  who-were 
not  brought  before  the  court  in  the  bill  of 
review  proceedings.  The  original  decrees, 
even  if  erroneous,  are  as  to  them  still  stand- 
ing. The  proceedings  by  way  of  review  are 
abortive  as  to  such  parties.  Proceedings  in 
a  cause  can  not  bind  parties  who  have  been 
merely  named  as  defendants  therein^  but  as 
to  whom  the  bill  has  not  been  matured  for  a 
hearing  by  the  service  of  process  to  answer 
the  same  or  by  appearance  thereto.  As  well 
would  it  be  not  at  all  to  mal^e  them  defend- 
ants in  the  cause,  as  not  to  summon  them 
or  to  proceed  without  them.  Chief  Justice 
Marshall  once  said  that  It  is  only  a  principle 
of  natural  justice,  of  universal  obligation, 
that  the  rights  of  an  Individual  can  not  be 
bound  unless  he  have  notice  of  the  proceed- 
ings against  him.  The  Mary,  9  Cranch,  120, 
3  L.  Ed.  678. 

[2J  The  answer  tendered  by  the  appellants 
was  erroneously  received.  On  the  bill  of  re- 
view the  original  cause  could  not  be  re-opened 
to  give  them  an  opportunity  to  deny  the 
fraud  which  they  had  confessed  by  their  de- 
fault, and  to  rehear  the  question  of  fact  as  to 
the  fraud  alleged.  A  bill  seeking  to  review  a 
cause  for  errors  apparent  on  the  record,  can 
not  re-open  the  case  for  general  rehearing. 
The  procedure  brings  about  an  appeal  for  er- 
ror, not  a  re-opening  for  a  continuation  of 
the  cause.  1  Hogg's  Equity  Procedure,  sec. 
211.  Only  errors  apparent  on  the  face  of  the 
record  could  be  corrected  and  eliminated  by 
the  bill  of  review  which  appellants  filed. 

[3]  Even  if  all  proiier  parties  had  been  be- 
fore the  court,  it  would  have  been  erroneous 
to  set  aside  totally  the  decrees  in  the  orig- 
inal cause,  and  then  to  allow  the  cause  to 
stand  for  further  decree,  as  the  court  did 
herein.  When  a  bill  of  review  for  errors  ap- 
parent on  the  record  has  been  properly  ma- 
tured for  a  bearing,  the  court  should  review 


the  cause  for  error,  and  In  one  order  or  de- 
cree, like  procedure  on  appeal,  adjudicate  the 
whole  matter.  Goolsby  v.  St.  John,  25  Grat 
146.  In  this  case  the  court  was  not  only  un- 
mindful when  it  so  proceeded  without  proper 
parties  before  it  that  confusion  of  rights  in- 
stead of  certainty  would  result,  but  it  seems 
also  to  have  been  unmindful  of  the  proper  of- 
fice of  a  bill  of  review  and  the  scope  of  the 
practice  and  procedure  thereunder. 

[4]  Manifestly,  in  the  Interest  of  Justice  we 
must  straighten  out  the  affair.  We  can  not 
rightly  take  up  the  assignments  of  the  ap- 
pellants while  the  case  is  in  such  shapa  Un- 
derlying the  assigned  errors,  is  the  gross 
error  of  orders  and  decrees  having  been  en- 
tered on  the  bill  of  review  in  the  absence  of 
parties  who  should  have  been  brought  before 
the  court  Without  them,  the  decrees  which 
were  attacked  for  errors  could  not  properly 
be  reviewed.  Though  this  error  is  not  com- 
plained of,  we  must  notice  it  Surely  we  can 
not,  for  the  errors  alleged  in  the  bill  of  re- 
view, allow  the  original  decrees  to  be  review- 
ed and  changed  in  the  absence  of  some  of  the 
lien  claimants  whose  rights  were  fixed  there- 
in. Such  a  course,  in  a  cause  of  the  charac- 
ter of  this  one,  would  leave  the  original  de- 
crees to  stand  as  to  some  and  to  be  changed 
as  to  others.  That  would  mean  two  different 
decrees  of  sale  as  to  the  same  property,  and 
produce  confusion  or  confiict  of  the  liens  or 
rights  established  in  the  same  cause.  We 
must  strike  at  the  error  underlying  such  ir- 
regularity— the  error  of  not  bringing  before 
the  court  before  proceeding  on  the  bill  of  re- 
view, all  the  parties  whose  rights  are  sought 
to  be  affected  thereby.  The  appeal  brings 
that  error  before  us,  in  any  view  within  the 
period  of  limitation.  This  court  may  of  its 
own  motion  reverse  decrees  which  have  been 
entered  in  the  absence  of  necessary  parties. 
Keger  v.  Gall,  54  W.  Va.  373,  46  S.  E.  147; 
Uallatin  Land  Co.  v.  Davis,  44  W.'  Va.  109,  28 
S.  E.  747 ;  Ilitchcox  v.  Hltchcox.  39  W.  Va. 
607,  20  S.  B.  595 ;  Morgan  v.  Blatchley,  33  W. 
Va.  155,  10  S.  E.  282. 

The  orders  and  decrees  entered  on  the  bill 
of  review  will  be  reversed.  The  cause  must 
go  back  to  the  circuit  court  with  direction 
that  the  bill  of  review  be  remanded  to  rules 
for  a  maturing  by  prdcess  served  on  all  the 
defendants.  Wheu  it  is  regularly  matured 
and  set  for  hearing,  it  should  be  proceeded 
with  according  to  the  established  practice  in 
relation  to  the  hearing  of  bills  of  review. 

(7«  W.  Va.  306) 
VICK  V.  FERRELL  et  al.    (tio.  250a) 
(Supreme  Court  of  Appeals  of  West  Virginia. 
May  25.  1915.) 

(Syllahus  ly  the  Court.) 
1.  Guardian  and  Ward  ®=»182 — LiABitrrr 
ON  Bond — Parties— Sureties  on  Different 
Bonds. 

Where  there  are  several  accouots  and  sev- 
eral sets  of  sureties  of  the  same  fiduciary,  and 
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tbe  accounts  have  b«en  commingled  and  In- 
ToWed,  it  is  proper  in  a  suit  to  sardiarge  and 
falsify  bis  accounts  to  implead  with  such  fidu- 
ciary the  sureties  on  all  his  bonds. 

WEd.  Note. — ^For  other  cases,  see  Guardian  and 
ard,   Cent    Dig.   H   423,   623-636.   63&-652, 
664-663;    Dec  Dig.   «=>182.] 

2.   BeFEBENCS   ®53l01  —  ACCOUNTS   0»   PlDB- 

ciABT— Want  or  Repuoation— Kkoommit- 

IIENT. 

When  on  bill  and  answer  in  such  suit  and 
tiefore  replication  to  the  answer  the  cause  is  re- 
ferred to  a  master  to  state  and  settle  the  ac- 
counts of  the  fiduciary,  the  court,  on  return 
of  the  master's  report,  discovering  the  omission 
of  such  replication,  may,  on  motion  of  plaintiff, 
before  decree,  set  aside  the  order  of  reference 
and  the  report  of  the  master  thereon,  and  re- 
ceive the  replication,  and  thereupon  re-commit 
the  cause  to  the  master  to  report  upon  the  mat- 
ters referred  to  him. 

[Ed,  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  {{  16&-180;  Dec.  Dig.  «=»101.] 

8.  GUABDIAN  AND  WaBD  «=>176  —  SUTT  TO 
SUBCHABOE  AND  FALBrTT  GUABDIAN'S  AO- 
CODNT— BBTOPPEIr-PBOVrSION     OF    RECEIPT. 

A  ward  is  not  estopped  or  precluded  from 
prosecuting  such  suit,  promptly  instituted,  to 
surcharge  and  falsify  hia  guardian's  accounts, 
by  a  provision  inserted  by  the  latter  in  a  receipt 
given  him  by  his  ward,  on  reaching  his  majority, 
for  money  paid  to  him  or  on  his  account,  pur- 
porting to  affirm  and  ratify  all  prior  transac- 
tions and  settlements  of  the  guardian,  stifh  wiird 
being  ignorant  of  any  such  settlements,  and  the 
same  not  tiien  being  exhibited  or  preseuted  to 
him  for  affirmance  or  ratification. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Dec.  Dig.  «=»176.] 

Appeal  from  Circuit  Court,  Logan  County. 

Suit  by  Ella  B.  Vlcli  against  G.  F.  FerreU, 
guardian,  etc.,  and  others.  From  a  decree 
for  plaintiff,  defendants  appeal.    Affirmed. 

B.  H.  Greene  and  Robert  Bland,  Itoth  of 
Logan,  for  appellants.  Lilly  &  Shrewsbui^ 
and  John  Chafin,  all  of  Logan,  for  appellee. 

MILLER,  J,  Plaintiff's  suit,  brought  short- 
ly after  reaching  her  majority,  was  to  sur- 
cUarge  and  falsify  the  ex  parte  settlements 
of  her  guardian.  Her  father  died  In  1903, 
leaving  a  small  personal  estate,  and  real  e»- 
tBtc  of  considerable  value,  consisting  of  a  ho- 
tel property  in  the  City  of  Logan,  renting  at 
forty  dollars  per  month,  and  a  tract  of  one 
hundred  and  fifty  acres  of  land. 

FerreU  qualified  as  {.•laintlff's  guardian  An- 
gnst  17, 1903,  by  giving  a  bond  In  the  penalty 
of  ten  thousand  dollars,  with  defendant,  the 
Citizens'  Trust  &  Guaranty  Company  of  West 
Virginia  as  surety.  The  whole  amount  of  the 
personal  property,  not  Including  some  of  the 
rentals  from  the  hotel  pro'perty,  collected  by 
the  ^lardian,  amounted  to  only  $69.50;  In- 
cluding the«rentals  It  amounted  to  $705.60. 

On  August  5,  1904,  in  summary  proceed- 
ings instituted  by  the  guardian  in  the  cir- 
cuit court  of  Logan  County,  a  portion  of  said 
hotel  lot  was  sold,  yielding,  after  paying 
costs,  the  sum  of  $930.00.  On  December  1, 
1004,  on  like  petition,  and  order  of  said 
court,  the  timber  on  said  tract  of  land  was 
sold,  defendant  realizing  therefrom  $275.00. 


In  eadi  of  these  pneeedlnga  tiM  gnatdJaa 
was  required  to  execute  a  special  bond,  as 
required  by  the  statute,  for  the  pn^er  appli- 
cation of  the  proceeds  of  these  sales,  bnt  no 
bond  was  executed  by  him. 

On  March  22,  1906,  upon  a  like  petition  of 
said  guardian,  and  the  decree  of  said  court 
thereon,  the  guardian  sold  said  tract  of  land, 
realizing  therefrom,  and  from  the  interest  ao- 
cming  on  the  deferred  iwyments,  the  sum  of 
$7,268.70.  In  this  proceeding  he  was  requir- 
ed to  and  did  execute  a  bond  in  tlie  pmalty 
of  $12,500.00,  with  certain  sureties,  tor  the 
faithful  application  of  this  money. 

The  first  of  the  ex  parte  settlements  was 
made  in  July,  1905,  the  eecond  in  June,  1907, 
and  the  third  in  May,  1910.  In  these  setUe- 
ments  the  i>ersonal  estate  and  the  money  real- 
ized from  the  sales  of  the  timber  and  the 
real  estate  were  treated  as  a  common  fnnd. 

Plaintiff  reached  her  majority  on  March  11, 
1910,  and  brought  this  sxilt  September  2d,  fol- 
lowing, making  the  defendant,  FerreU,  her 
guardian,  and  the  sureties  in  the  several  flda- 
dary  bonds,  defendants  thereta 

The  balance  in  favor  of  plalntUti  as  shown 
by  the  last  ex  parte  settlement,  was  $2,866.94. 
On  a  reference  to  the  commissioner  and  ex- 
ceptions thereto  In  this  cause  the  balance 
found  and  decreed  in  favor  of  plalntlfl  and 
against  FerreU  and  the  sureties  on  the  last 
bond  executed  by  him,  was  $4,066.09,  with  in- 
terest and  costs.  And  it  is  from  this  decree 
tliat  the  guardian  and  these  sureties  hare  ap- 
pealed. 

[1]  The  first  i>oint  of  error  fs  that  the  conrt 
should  have  sustained  appellants'  demurrer 
to  plaintlfTs  original  and  amended  bills.  The 
point  on  the  demurrer  is  that  the  bill  Is  mul- 
tifarious for  impleading  in  the  same  snit  the 
two  sets  of  sureties  in  the  several  fiduciary 
bonds,  and  as  Involving  the  settlement  of  sev- 
eral and  distinct  accounts. 

There  is  no  merit  ini  this  point  Where  ac- 
counts of  fiduciaries  have  become  so  com- 
mingled and  involve  by  the  guardian  It  is 
proper  to  Implead  both  sets  of  sureties  in  the 
same  suit  Both  are  Interested  in  a  proper 
settlement  of  the  accounts.  Talbott  v.  Cnr- 
tis,  65  W.  Va.  132,  63  8.  B.  877 ;  Depue  v. 
MUler,  65  W.  Va.  120,  64  S.  E.  740,  23  L.  R. 
A.  (N.  S.)  775;  Findley  v.  Flndley,  42  W.  Va. 
372,  26  S.  B.  433;  Kester  v.  HUl,  42  W.  Va. 
611,  26  S.  E.  376.  The  authorities  cited  by 
the  appellants  for  the  contrary  proposition 
are  inapt 

[2]  The  second  point  of  error  made  by  ap- 
pellants  Is  that  for  want  of  repUcation  to 
their  answer  at  the  time  the  caose  was  first 
brought  on  for  hearing,  on  the  pleadings  and 
the  master's  first  report,  the  conrt  should 
have  dismissed  the  bills.  No  proof  had  been 
taken  by  either  party  at  this  time.  The  mas- 
ter's first  report  was  based  on  pleadings  and 
exhibits.  While  the  case  was  being  argued 
it  was  discovered  that  the  record  did  not 
show  a  replication  to  the  answers,  and  on 
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motion  of  the  plaintiff,  the  order  (rf  refer- 
ence and  the  report  of  the  master  thereon 
were  set  aside,  a  replication  to  said  answers 
entered,  and  issue  joined  thereon,  and  the 
cause  was  then  re-comntltted  to  the  master 
to  report  as  required  by  the  decree  of  ref- 
er^ice.  Both  parties  were  thereafter  heard 
and  took  evidence  before  the  master  on  the  Is- 
sues Joined,  and  the  master  made  up  and  fil- 
ed a  new  and  complete  report,  which  was  ex- 
cepted to,  a  full  hearing  had  thereon,  and 
upon  which  the  final  decree  appealed  from 
was  pronounced. 

We  find  no  error  In  the  decree  for  failnre, 
on  the  original  hearing,  to  dismiss  the  cause. 
It  wonid  Indeed  be  a  strange  and  harsh  rule 
of  practice,  that  would  deprive  the  parties 
of  their  Just  rights,  because  of  the  mistake 
of  the  parties,  or  a  misprision  of  the  clerk, 
perhaps,  to  enter  a  general  replication.  The 
mistake  was  discovered  before  decree,  and 
the  court  below  then  did  what  this  court 
would  have  reasonably  done  on  appeal,  re- 
versed it  for  the  error  and  re-committed  the 
cause  to  the  commissioner  for  further  pro- 
ceedings. Hogg's  Eq.  Proc  p.  630;  Kirch- 
ner  v.  Smith,  61  W.  Va.  435,  461,  68  S.  B. 
614,  11  Ann.  Gas.  870;  Code  1813,  chapter 
184,  section  4,  serial  section  4978. 

[3]  The  third  and  last  point  of  error  Is, 
that  plaintiff  was  concluded  and  estopped 
from  obtaining  the  relief  decreed  her. by  an 
alleged  receipt  executed  by  her  to  her  guard- 
ian on  March  23, '  1910,  twelve  days  after 
reaching  her  majority ;  and  pleaded  in  bar  of 
this  suit.  The  paper  Is  of  the  following 
purport:  "G.  F.  Perrell,  in  account  with 
Ella  Justice  Vick."  Then  follows  a  state- 
ment of  dates,  most  of  them  in  February, 
1910,  of  amounts  paid  for  or  disbursed  to 
plaintiff  in  cash,  aggr^atlng  $1,168.15.  One 
of  the  Items,  "paid  Ella  Vick,  check  for 
cash,  176.00,"  is  dated  November  24,  1910,  a 
date  subsequent  to  the  date  of  the  paper  It- 
self.   Subjdned  is  the  following: 

"Beceived  tho  above  amounts  from  O.  F.  Fer- 
rell,  my  Guardian,  and  I  hereby  affirm  and  rat- 
ify all  prior  transactions  and  settlements  by 
him.    ThU  23d  day  of  March,  1910. 

'•[Signed]    ElU  Vick." 

Plaintiff  and  her  husband  who  was  pres- 
ent at  the  time  both  swear  positively,  that 
when  she  signed  the  paper  it  did  not  contain 
the  words  "and  I  hereby  affirm  and  ratify 
all  prior  transactions  and  settlements  by 
bim";  that  these  words  had  been  added 
after  she  signed  the  paper;  that  no  settle- 
ments were  then  or  at  any  time  presented  by 
Ferrell,  and  she  swears  that  she  did  not 
know  that  be  bad  ever  attempted  to  make 
any  ex  parte  settlements. 

Though  Ferrell  swore  in  chief  that  Mrs. 
Vick  signed  the  paper  referred  to,  he  never 
returned  to  the  stand  after  she  and  her  hus- 
band bad  testified  to  contradict  them.  The 
decree  appealed  from  must  be  construed  as 
adjudicating  the  issue  oa  this  paper  against 


Ferrell,  and  we  cannot  say  that  the  cdnrt 
erred.  That  such  a  provision  should  have 
been  put  into  a  paper  of  that  kind  gives  room 
for  suspicion  at  least 

But  ev&a  if  the  paper  had  been  executed  as 
it  appears  in  the  record,  we  do  not  think 
plaintifl  would  be  bound  by  the  alleged  set- 
tlements and  transactions.  The  paper  was 
a  mere  receipt  for  items  of  money  paid.  It 
could  not  operate  as  a  release  of  FerreU 
from  his  mistakes  or  omissions,  or  false 
charges,  if  any,  in  bis  accounts.  As  to  any 
such  there  was  no  consideration  therefor. 
The  case  does  not  tail  within  the  rule  of 
Plant  ▼.  Flttro,  65  W.  Va,  147,  68  S.  B.  76a 
That  ease  involved  a  receipt  by  ward  to 
guardian,  something  like  the  one  here  in- 
volved.  It  was  held  valid  on  two  grounds, 
first,  that  the  ward  was  cognizant  of  all  set- 
tlements, was  present  and  acquiesced  in 
them,  and  at  the  time  of  execution  of  the  re- 
ceipt was  fully  Informed  and  advised  in  the 
premises;  second,  that  he  had  slept  upon 
his  rights  for  nearly  ten  years  before  bring- 
ing his  suit  The  decision  in  that  case  was 
controlled  by  these  consid^ations,  none  of 
which  are  pertinent  to  the  case  here. 

We  have  examined  all  the  appellants'  ex- 
ceptions to  the  commlssiomer's  report,  ovot- 
ruled  by  the  court  below.  In  our-  (pinion 
there  is  no  error  in  the  decree  relating  to 
them.  The  report  was  made  up  and  confirm- 
ed upon  the  most  liberal  application  of  the 
rules  and  principles  controlling  the  settle- 
ment of  fiduciary  accounts,  and  we  see  noth- 
ing In  the  decree  of  which  appellants  can 
reasonably  complain. 

For  these  reasons  the  decree  appealed  from 
must  be  afilrmed,  with  costs  to  appellee. 


^^^  C7«  W.  Va.  SU) 

GRAY  V.  POCAHONTAS  c'ONSOL.  COL- 
LIERIES GO. 

(No.  2810.) 

(Supreme  Coart  of  Appeals  of  West  Virginia. 
May  25,  1915.) 

(Byllabua  iy  the  Court.) 

1.  Mabtkb  and  Sbbvant  «=>286  —  Bicplot- 

URT  or  IhTARTS— NEOLiaENCK  Pkb  Sx. 
It  is  not  negligence  per  se  to  employ  an  in- 
fant over  fourteen  years  of  age  in  a  coal  mine. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  1001,  1006.  1008,  1010- 
1015,  1017-1033,  1036-l()«a,  ICiS,  1()S-1060; 
Dec.  Dig.  «=286.] 

2.  Masibb  and  Sebvant  i3=s>103,  118— Injubt 
TO  Coal  Mine  Empiot^— Safe  Apfuancxs 
— ^DtTTT  of  Ownee  ob  Opebatoe. 

It  is  the  non-assignable  duty  of  the  owner 
or  operator  of  a  coal  mine,  not  of  bis  mine  fore- 
man, to  maintain  his  motor  track,  motor  and 
other  appliances  with  which  bis  serrants  are 
required  to  work  in  a  reasonably  safe  condition, 
and  failing  therein,  the  resulting  Injury  to  an 
employ^  constitutes  actionable  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Die.  S§  176.  177,  202,  209;  Dec. 
Dig.  «=3l03.  118.] 
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S.  Masikb  akd  Skbyart  ^=3286,  289— Death 
OF  COAi.  Mine  Euplot£  —  Negligence  — 
QnESWONB  FOB  Jdbt. 

The  facts  proven  by  the  evidence  in  this 
case  were  snch  as  to  entitle  the  plaintiff  to  have 
the  evidence  go  to  the  jury  on  the  fact  of  neg- 
ligenoei  and  the  issue  of  contributory  negligence 
relied  on  by  defendant. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SI  1001,  1006,  1008.  1010- 
1015,  1017-1033,  103B-1042,  1044.  1046-1050, 
1089,  1090,  1092-1132;  Dec.  Dig.  <8=>286, 
289.] 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  B.  Hampton  Gray,  administra- 
tor, etc.,  against  the  Pocahontas  Consolidat- 
ed Collieries  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Revers- 
ed, and  new  trial  awarded. 

Oook,  Llts  de  Harman  and  Joeepb  M. 
Crockett,  all  ot  Welch,  and  Sanders  &  Crock- 
ett, of  Bluefleld,  for  plaintiff  in  error.  An- 
derson, Strother,  Hughes  Sc  Curd,  ol  Welch, 
for  defendant  In  error. 

MIIiLiER,  J.  This  is  an  action  on  the  case 
for  the  alleged  wrongful  death  of  Chester 
Cook,  a  boy  seventeen  years  of  age,  while 
employed  In  defendant's  coal  mine.  In  Mc- 
Dowell County. 

On  the  trial,  after  the  plaintiff  bad  Intro- 
duced his  evidence,  the  court,  on  motion  ot 
the  defendant,  struck  out  all  of  the  plaintiff's 
evidence,  and  directed  a  verdict  for  defend- 
ant, which  was  accordingly  returned  by  the 
jury,  and  from  the  judgment  of  nil  capiat 
thereon  plaintiff  brings  error. 

The  only  question  presented  for  decision, 
therefore,  is,  was  the  plalntlCTs  evidence  suf- 
ficient to  carry  the  case  to  the  Jury  on  the 
issues  Joined  on  the  plea  of  not  guilty. 

The  acts  of  negligence  alleged  and  relied 
on  as  grounds  of  the  action  were,  first,  the 
employment  of*  the  deceased,  a  youthful 
servant,  at  a  dangerous  and  hazardous  work 
of  braking  on  an  electric  motor  train;  sec- 
ond. In  permitting  defendant's  track  and 
switches  In  its  mine,  over  which  its  electric 
motor  and  train  were  run,  to  become  so  de- 
fective and  out  of  repair,  as  to  cause  de- 
railment of  the  car,  which  resulted  in  the 
injury  and  death  of  decedent;  third,  failure 
to  Instruct  and  warn  decedent  of  the  dangers 
and  hazards  of  his  employment,  due  to  the 
alleged  defective  and  dangerous  condition  of 
said  tracks  and  switches. 

[1]  On  the  first  proposition,  the  evidence 
tended  to  show  that  deceased  had  falsely  rep- 
resented his  age  at  the  time  of  his  employ- 
ment It  was  conceded,  however,  and  the 
proof  establishes  the  fact,  that  he  was  but 
seventeen  years  of  age.  But  our  decisions 
say,  construing  the  statute,  that  it  Is  not 
negligence  per  se  to  employ  a  boy  over  four- 
teen years  of  age  in  a  coal  mine.  Indeed,  the 
statute  permits  such  employment  See  Grlf- 
ath  V.  American  Coal  Co.,  84  S.  EX  621,  and 
cases  cited. 

[2]  On   the   second    proposition,    Crockett, 


Adm'r,  T.  Black  Wolf  Goal  ft  Coke  Co.,  83 
S.  E.  987,  Crockett  v.  Keystone  Coal  ft  Coke 
Co.,  84  S.  R  948,  and  Jaggle  ▼.  Davis  Col- 
liery Co.,  84  S.  E.  941,  decide,  construing  the 
statute,  that  it  is  the  duty  of  the  mine  opera- 
tor and  not  at  the  mine  foreman  to  maintain 
his  motor  tracks,  motors,  and  appliances  in  a 
reasonably  safe  condition,  and  that  negli- 
gence therein  resulting  in  injury  to  an  em- 
ployd  constitutes  good  ground  of  action  for 
such  injury. 

[3]  The  question  then  remains  was  the 
evidence  in  this  case,  relating  to  the  fact  of 
negligence,  sufflcioit  to  have  carried  the  case 
to  tlie  Jury?  In  our  opinion  it  was.  We  can- 
not detail  all  the  evidence  here,  hot  some 
of  the  uncontroverted  facts,  which  we  think 
plaintiff  was  entitled  to  have  submitted  to 
the  Jury,  along  with  other  f&cts  in  the  case, 
were,  that  the  switch  at  the  second  left  &t- 
try,  about  one  hundred  and  fifty  feet  from 
the  opening  of  the  mine  and  known  as  "emp- 
ty branch,"  and  the  track  for  some  distance 
was  practically  immersed  in  water;  that  at 
this  point  the  track  on  tlie  main  entry  was 
on  a  curve  and  that  the  outside  rail  was 
elevated  some  four  Inches  above  the  rail  on 
the  inside  of  the  curve,  when  it  should  not 
have  exceeded  two  inches ;  that  the  throw-bar 
by  which  the  switch  was  thrown  open  to  let 
the  empty  cars  in  on  the  empty  branch  was 
not  provided  with  a  ball  or  wtight,  or  other 
appliance  to  hold  the  switch  in  place;  that 
the  track  at  this  point  was  in  a  swale  or 
low  place  in  the  mine,  some  fourteen  inches 
below  the  regular  grade  of  tlie  track,  and 
that  the  track  from  this  point  ran  up  a  steep 
or  abrupt  grade ;  that  the  deceased,  who  had 
4>een  employed  on. the  day  of  his  injury  and 
death  as  a  brakeman,  and  on  his  third  trip 
into  the  mine  was  found  about  two  o'<dock  in 
the  afternoon  of  that  day  lying  on  the 
ground  some  thirty  feet  from  the  switch,  and 
between  the  main  track  and  the  track  on  the 
empty  branch  and  near  the  rib  of  the  mine, 
with  a  heavy  mine  prop  lying  across  his  back 
or  neck,  and  in  an  unconscious  condition,  the 
same  prop  which  had  been  standing  in  the 
mine  near  where  he  laid,  to  bold  up  the  roof, 
and  the  prop  at  which  brakemen  were  re- 
quired to  stand,  after  throwing  the  switch, 
until  the  empty  cars  being  pushed  on  to  the 
empty  branch  had  cleared  the  main  track, 
when  he  was  required  to  go  upon  the  cars 
and  set  the  brakes ;  that  Just  a  few  momenta 
before  deceased  was  found  dying  at  his  post, 
a  motorman  outside  of  the  mine  heard  a 
rumbling  In  the  mine  as  If  caused  by  a 
wrecking  of  cars,  and  after  sending  bis 
brakeman  in  the  mine  a  short  distance  and 
receiving  a  signal  to  back  the  train  and  do- 
ing so,  he  then  went  into  the*  mine  where  he 
found  deceased  In  a  dying  condition.  The 
cars  were  then  back  on  the  track.  But  there 
was  evidence  on  the  ground  that  one  of  the 
cars  had  been  off  the  track  and  had  struck 
the  prop  and  caused  it  to  fall  on  deceased. 
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It  was  also  shown  that  some  twenty-flve  or 
thirty  minutes  afterwards,  and  after  the 
motorman  had  pulled  the  empty  train  back 
on  the  track  and  past  the  switch  at  empty 
branch,  the  switch  was-  found  about  half 
thrown;  that  when  fully  opened  the  needle 
point  would  stand  away  from  the  rail  about 
three  Inches,  but  that  when  so  examined  It 
stood  open  about  an  Inch  and  a  half,  and  the 
evidence  tended  to  show  that  this  condition 
of  the  switch  might  have  been  caused  by 
t>ulllng  the  derailed  car  hack  over  the  switch, 
or  that  Its  then  condition  was  dne  to  the  al- 
leged defective  throw  bar,  and  the  alleged 
defective  condition  of  the  track  at  that 
Iiolnt.  And  one  of  the  witnesses,  who  had 
been  night  foreman  In  the  same  mine,  swore, 
that  several  wrecks  had  occurred  at  that 
point  while  he  was  working  there.  While 
on  cross-examination  this  witness  said  that 
this  track  was  In  as  good  condition  as  tracks 
of  this  kind  are  usually  found  In  coal  mines, 
yet  he  qualifies  this  statement  with  this  ex- 
ception, namely,  that  there  was  water  over 
the  rail  and  that  there  should  have  been 
some  way  to  fasten  that  switch  down,  and 
that  there  was  a  sag  in  the  track. 

While  the  force  of  the  testimony  otf  plain- 
tiff's witnesses,  given  In  chief,  was  considera- 
bly modified  on  cross-examination,  the  facts 
above  detailed  were  not  materially  changed 
or  affected  thereby,  and  while  we  must  not 
be  understood  as  expressing  any  opinion,  on 
what  conclusion  should  be  drawn  from  the 
evidence  by  the  Jury,  we  are  nevertheless 
of  the  opinion  that  the  evidence  was  of  that 
character  that  it  should  have  been  submit- 
ted to  the  Jury  on  that  fact  of  negligence; 
whether  the  negligence  of  defendant,  if  any, 
was  the  proximate  cause  of  the  death  of  de- 
cedent, or  whether  decedent's  own  negligence 
contributed  thereto,  so  as  to  defeat  the  ac- 
tion. 

We  are  of  opinion,  therefore,  to  reverse 
the  judgment,  and  award  the  plaintiff  a  new 
trlaL 

(76  W.  Va.  814) 

BTAN  V.  CASTO.  (No.  2684.) 
(Supreme  Court  of  Appeals  of  West  Virginia. 

May  25,  1915.  Rehearing  Denied 
June  25,  1915.) 

(Byllabua  by  the  Court.) 

1.  Patmknts  «=338,  39— Appuoatiok— DiBKO- 
■noN. 

A  debtor,  at  the  time  of  making  payments, 
has  the  absolute  right  to  direct  to  which  of 
bis  debts  payments  shall  be  applied,  but  if  he 
then  omits  to  exercise  the  right,  the  creditor 
to  whom  the  payments  are  made  may  thereafter 
make  application  thereof  according  to  his  pleas- 
ure. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  H  161-179;    Dec.  Dig.  <S=»38.  39.] 

2.  Banks  and  Bareino  €=3134— DEFosns— 
Application  to  Overdrafts— Estoppki,. 

Where  an  account  between  a  bank  and  its 
customer  has  covered  a  series  of  years,  and 
numerous  deposits  have  been  made  by  the  lat- 


ter without  direction  as  to  their  application, 
and  checks  have  also  been  drawn  by  him  upon 
bis  account,  but  there  has  been  no  balancing  of 
the  account,  with  notice  to  him,  the  bank  is  not 
precluded  from  afterwards  exercising  its  ri(;ht 
to  apply  such  deposits  to  the  oldest  overdrafts 
of  its  customer,  by  the  fact  that  in  a  third  col- 
umn of  its  ledger  account  with  such  customer, 
and  for  its  own  convenience,  the  daily  debit  and 
credit  balances  of  such  customer  are  there  noted. 
[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  fS  353-374;  Dec.  Dig.  «s> 
134.] 

Error  to  Circuit  Court,  Roane  County. 

Action  by  Thomas  P.  Ryan,  special  receiv- 
er, etc.,  against  J.  B.  Casto.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Hogg  &  Hogg,  of  Point  Pleasant,  for  plain- 
tiff In  error.  Pendleton,  Mathews  &  Bell,  of 
Point  Pleasant,  and  S.  E.  Boggess,  of  Spen- 
cer, for  defendant  in  error. 

MILLER,  J.  Plaintiff,  as  special  receiver 
of  the  Bank  of  Spencer,  on  July  25,  1913, 
sued  in  assumpsit  to  recover  of  defendant 
seven  hundred  and  forty-six  dollars  and  sev- 
enty-six cents,  the  amount  of  an  overdraft 
as  shown  on  the  bank  book  of  defendant,  bal- 
anced and  returned  to  him  by  the  auditor, 
March  2,  1912,  after  the  failure  of  the  honk. 

The  only  plea  Interposed  by  defendant  was 
the  plea  of  the  statute  of  limitations  of  five 
years,  and  the  case  was  by  agreement  of  the 
parties  submitted  to  the  court  In  lien  of  a 
Jury  on.  Issues  joined  on  this  plea. 

The  bill  of  particulars  tiled  with  the  dec- 
laration, a  copy  from  Individual  ledgers  num- 
ber 7  and  number  8,  of  said  bank,  and  In 
which  the  account  with  defendant  was  kept, 
begins  June  9,  1906,  with  a  credit  balance  of 
$262.83,  and,  with  the  exception  of  a  break 
In  the  debits  and  credits  from  May  8,  1907, 
to  May  22,  1911,  runs  to  February  29,  1912, 
just  before  the  failure  of  the  bank.  And  the 
ledger  account,  as  introduced  in  evidence  by 
defendant  In  support  of  his  plea,  shows  the 
same  condition  of  the  account,  with  the  ex- 
ception of  a  third  column,  showing  the  dally 
balances  standing  to  the  debit  or  credit  of 
defendant  There  is  no  evidence  on  the  face 
of  the  ledger,  nor  Is  there  any  evidence  show 
ing  that  defendant's  account  was  ever  other- 
wise balanced,  or  that  his  bank  book  was 
balanced  and  returned  with  checks  until 
March  2,  1912.  Nor  Is  there  any  evidence 
that  the  bank  or  any  of  Its  ofiScers  ever  ex 
biblted  to  defendant  Its  ledger  account  with 
him,  or  that  he  had  any  knowledge  that  the 
ledger  showed  such  dally  or  periodical  bal- 
ances. Nor  is  there  any  evidence  that  the 
bank  ever  otherwise  made  application  of  the 
deposits,  until  defendant's  pass  book  was  bal- 
anced and  returned  to  him  with  the  balance 
of  overdraft  shown,  and  for  which  this  suit 
was  brought 

On  May  8,  1907,  just  before  the  apparent 
break  In  the  ledger  account,  the  amount  ol 
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the  oTerdnft,  or  the  red  Ink  balance,  is 
shown  as  $876.76,  and  on  May  22,  following, 
is  the'entty  of  a  deposit  of  $676.76 ;  but  suc^ 
was  not  the  correct  balance  on  that  date,  and 
defendant  swears  that  he  knew  at  that  time 
that  he  was  Indebted  to  the  bank  on  account 
of  overdraft  in  about  the  sum  of  $746.76. 

Defendant  swears  that  at  no  time  before 
or  since  May  22,  1911,  the  time  he  resumed 
his  transactions  with  the  bank,  after  the 
apparent  Interim,  when  making  his  deposits, 
did  he  ever  make  any  application  of  pay- 
ments to  any  particular  balance  or  over- 
draft He  says  he  Just  passed  In  the  money 
to  the  cashier  and  never  made  any  arrange- 
ment with  him  as  to  what  disposition  should 
be  made  of  it. 

In  support  of  his  plea  of  the  statute  of 
limitations  defendant  relies  solely  on  the 
fact  that  the  bank  did  not  bring  forward  in 
red  Ink  In  ledger  number  8  the  overdraft  ex- 
isting In  ledger  number  7,  and  allowed  him 
to  check  on  his  account,  after  May  22,  1911, 
and  that  the  bank  commissioner,  after  the 
failure  of  the  bank,  accepted  his  check  for 
$43.85,  which  he  swears  was  to  settle  the 
overdraft  shown  In  the  third  column  of  the 
account  on  that  ledger.  The  claim  of  de- 
fendant's counsel  is  that  this  method  of  keep- 
ing the  account  amounted  to  an  election  by 
the  bank  to  let  the  overdraft  existing  May 
22,  1907,  stand  as  a  loan,  and  to  apply  the 
deposits  made  subsequently  to  the  checks 
drawn  on  the  bank  after  that  time,  and  that 
it  could  not  afterwards  make  a  new.  election. 
Wherefore  action  on  the  old  overdraft  is  now 
barred. 

ri]  A  number  of  legal  propositions  are  ad- 
vanced and  elaborately  argued  by  counsel,  all 
in  some  degree  related  to  the  subject  of  the 
plea,  but  In  our  view  of  the  case  it  is  un- 
necessary to  consider  all  of  them.  One  of 
controlling  force  is  tliat  while  it  is  the  ab- 
solute right  of  the  debtor  at  the  time  of 
making  payments  to  direct  to  which  of  his 
debts  the  payments  shall  be  applied,  yet,  If 
he  omits  to  exercise  that  right,  then  the  credi- 
tor may  make  the  appropriation  according 
to  his  will  and  pleasure.  Chapman  t.  Com- 
monwealth, 25  Grat.  (Va.)  721;  Jones  v. 
United  States,  7  How.  682,  12  L.  Bd.  870. 

And  of  some  pertinency  also  is  the  w^l 
settled  equitable  rule  that  when  neither  debt- 
or nor  creditor  makes  application  of  the  pay- 
ments, they  will  be  applied,  first  to  the  dis- 
charge of  the  oldest  debt,  and  so  on  in  order 
until  all  are  paid.  Smith  v.  Loyd,  11  Leigh 
(38  Va.)  512,  37  Am.  Dec  621 ;  Howard  v.  Mc- 
Call,  21  Grat  (Va.)  205 ;  Chapman  v.  Com., 
supra;  Genln  v.  Ingersoll,  11  W.  Va.  649. 

And  as  having  some  bearing  on  the  case  at 
bar  Is  another  well  settled  rule,  that  where 
no  appropriation' of  payments  has  been  made 
by  debtor  or  creditor  the  court  will  apply 
them  according  to  the  principles  of  Justice 
and  equity  In  the  particular  case.  Morris  r. 
Bea^,  6  W.  Va.  477 ;  Smith  v.  Loyd,  supra ; 
Bnster  t.  HoUand,  27  W.  Va.  510. 


And  this  court  has  affirmed  the  propor- 
tion that  if  an  account  sued  upon  contains 
credits,  either  in  money  or  anytfalnc  dae,  they 
will  be  applied,  in  the  absence  of  any  special 
application  by  the  .parties  themselves,  to  such 
portions  of  the  account.  It  any  there  be,  as 
would  otherwise  be  barred  by  the  statute  of 
llmltation&  Hanly  v.  Potts,  52  W.  Va.  283, 
48  S.  B.  218;  Genln  v.  Ingerscdl,  snpta; 
Wood  on  Limitations,  section  110. 

[2]  As  noted,  however,  the  contention  of 
the  defendant  is  that  as  the  bank  carried  in 
its  ledgers  this  dally  balance  column,  as 
stated,  for  its  own  Information  and  con- 
venience, it  thereby  made  application  of  the 
deposits  to  the  payment  of  the  checks  as 
drawn,  and  that  it  could  not  afterwards 
make  a  different  application  thereof,  and  is 
forever  concluded  by  the  entries  Ip  its  books. 
We  cannot  accede  to  this  pn^Muitlon.  In 
Jones  V.  United  States,  supra,  the  suit  was 
upon  a  postmaster's  bond,  and  the  defense 
was  rested  on  the  federal  statute,  controUing 
the  subject,  requiring  the  Postmaster-General 
upon  the  appointment  of  a  postmaster  to  take 
from  him  a  bond,  conditioned  for  the  faith- 
ful discharge  of  all  his  datles,  etc,  the  stat- 
ute providing,  however,  that  U  default  should 
be  made  by  the  postmaster  at  any  time,  and 
the  Postmaster-(3eneral  should  fall  to  insti- 
tute suit  against  such  postmaster  and  said 
sureties  for  two  years  from  and  after  such 
default,  then  and  in  that  case  the  sureties 
should  not  be  liable  to  the  United  States,  nor 
should  suit  be  brought  against  them.  Jones 
was  postmaster  from  1830  to  August,  1838, 
during  which  time  a  running  account  was 
kept  up  with  him  at  the  Postoffice  Depart- 
ment, with  only  one  rest,  namely.  In  Au- 
gust, 1836,  when  the  account  was  added  up 
and  a  balance  transferred  to  a  new  account 
The  account,  barring  the  balance  column, 
was  very  like  the  account  sued  on  in  this 
case.  The  defendant  contended  there,  how- 
ever, that  though  no  quarterly  balances  were 
struck,  yet  an  analysis  of  the  account  would 
show  that  the  postmaster  was  In  default  con- 
tinuously. 

Affirming  the  trial  court,  and  the  proposi- 
tion of  the  district  attorney,  and  denying  the 
counter  proposition  of  the  defendant's  coun- 
sel in  Instructions  given  and  refused,  the  fed- 
eral Supreme  Court  held,  that  all  payments 
made  by  the  postmaster  to  the  general  post- 
office,  after  the  execution  of  his  official  bond, 
and  subsequently  to  any  default  at  the  end 
of  a  quarter,  without  any  direction  by  him  or 
by  the  Postmaster-General  as  to  the  applica- 
tion of  said  payments,  should  be  applied  in 
the  first  Instance  to  extinguish  each  succes- 
sive default  In  the  order  in  which  it  fell 
due;  and  it,  by  such  application  of  said 
payments,  the  Jury  should  believe  from  the 
evidence  that  all  of  the  defaults  which  occur- 
red two  years  before  the  institution  of  the 
suit  were  extinguished  within  two  years  after 
the  same  were  respectively  committed,  that 
the   federal  statute  limiting  suits  against 
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sureties  to  two  yean  after  tbe  default  of 
the  principal  had  no  application  to  tbe  case, 
and  could  not  affect  In  any  degree  tbe  rlgbt 
of  the  governnient  to  recover  in  the  action. 

But  assuming  that  the  entries  in  the  bal- 
ance column  of  the  bank's  ledger  evinced 
some  Intention  to  apply  tbe  deposits  as 
claimed  by  defendant,  is  tbe  bank,  or  Its 
special  receiver,  concluded  thereby?  As  al- 
ready noted,  no  balances  seem  ever  to  have 
been  struclc  in  the  account,  or  In  defendant's 
pass  book,  until  after  the  failure  of  the  bank, 
when  the  account  was  audited,  balance 
struck,  and  the  book  returned  showing  the 
overdraft  sued  for.  In  Jones  v.  United 
States,  supra,  the  court  reviews  the  early 
English  cases,  in  which  the  decisions  were 
conflicting,  as  to  whether  tbe  creditor's  right 
of  election  was  confined  to  the  exact  time 
of  payment,  or  whether.  In  the  absence  of 
direction  of  the  debtor,  he  might  afterwards 
make  snch  application,  and  if  so  at  what 
time.  The  decision  of  Sir  William  Grant,  In 
Clayton's  Case,  1  Merivale,  604  et  seq.,  is  re- 
ferred to,  quoted  from,  and  a  remark  in  the 
optDlon  noted,  sometimes  relied  on  as  author- 
ity, that  the  creditor  Is  limited  in  his  right  of 
application  thereof  to  the  time  of  tbe  pay- 
ment 

Combating  that  suggestion,  however,  the 
court,  in  terms  applicable  to  tbe  case  here, 
says: 

"Later  declaions  in  the  English  courts  would 
seem  to  be  wholly  irreconcilable  with  the  re- 
marks of  Sir  William  Grant  in  Clayton's  Case. 
Thus,  in  Simpson  v.  Ingham,  decided  in  1823, 
and  reported  in  2  Bam.  i&  Cress.  65  Bayley, 
Justice,  speaking  of  the  right  of  creditors  to 
appropriate  payments,  uses  this  language:  *It 
has  been  insisted,  that,  at  that  period  of  time, 
they  had  no  rig^t  so  to  do,  because  they  were 
precluded  by  the  entries  which  they  had  already 
made  in  their  own  books  in  the  intermediate 
space  of  time.  If,  indeed,  a  Ixrak  had  been  kept 
for  the  common  use  of  both  parties  as  a  pass- 
bo<dE,  and  that  bad  been  communicated  to  the 
opposite  party,  then  the  party  making  such  en- 
tries would  have  been  precluded  from  altering 
tbe  account ;  but  entries  made  by  a  man  for  bis 
own  private  purposes  are  not  conclusiTe  on  him 
until  he  has  made  a  conmiunication  on  the  sub- 
ject of  those  entries  to  the  opposite  party.  Until 
that  time,  he  has  the  right  to  apply  the  pay- 
ments as  ne  thinks  fit.'  Uolroyd,  Justice,  in  the 
same  case,  says:  'The  persons  paying  the  money 
not  having  made  any  direct  application  of  it, 
the  right  of  making  such  application  devolved  on 
tbe  receivers;  and  if  they  have  done  no  act 
which  can  be  considered  as  such  an  application, 
it  is  equally  clear,  that,  although  they  did  not 
apply  it  at  the  moment  of  payment,  they -would 
have  the  right  to  make  the  apphcation  at  a 
subsequent  period.  The  question  therefore  is, 
whether,  from  any  entry  in  the  books,  there  ap- 
pears to  bave  lieen  a  complete  election  by  them 
to  apply  the  payments  in  any  other  way  than 
tbey  are  applied  in  the  accounts  wbidi  liave 
been  actually  delivered.  Now,  these  entries  not 
having  been  communicated  to  the  opposite  party, 
it  seems  to  me  that  tbe  election  was  not  com- 
plete. The  effect  of  making  the  entries  in  their 
own  private  t>ooks  shows  only  that  the  idea  of 
so  applying  the  payment  had  passed  in  their 
own  minds.  It  is  much  tbe  same  thing  as  if 
they  had  expressed  to  a  stranger  tbeir  inten- 
lioa  of  making  such  application  of  the  payments, 
and  had  afterwards  refused  to  carry  such  inten- 
tion into  effect'     Still  later  (in  1834),  in  the 


case  of  Philpot  v.  Jones  (2  Adolpli.  &  SSIis,  41), 
Denman,  Chief  Justice,  says:  TThe  defendant 
made  no  application  of  tiiat  payment;  the 
plaintiff  therefore  may  elect  at  any  time  to  ap- 
i>ropriate  it  to  this  part  of  his  demand.'  And 
so  Taunton,  Justice,  in  the  same  case:  'Here 
the  £17  were  paid  without  any  application  to 
the  particular  items  of  the  account.  The  plain- 
ciff  then  might  Apply  that  payment  to  the  items 
in  question ;  and  be  was  not  bound  to  tell  the 
defendant  at  the  time  that  he  made  such  ap- 
plication ;  he  might  make  it  at  any  time  before 
the  case  came  tmder  the  consideration  of  the 
lory.'  In  Smith  ▼.  Wigler  &  TmmicUffe  (S 
Hoore  &  Seott,  176),  Tindall,  Chief  Justice,  said 
that  tbe  creditor  must  make  the  appropriation 
at  the  time  the  money  comes' into  bis  hands. 
Tet,  in  Mills  ▼.  Fowkes  (6  Bingham's  New  Cas- 
es, 4S6),  the  same  Chief  Jast£w  said,  that,  in 
conformity  with  the  role  in  Simpson  v.  Ingham, 
the  creditor  may  make  the  application  at  any 
time  before  action  brought.  Bosanquet,  Justice, 
said,  in  the  same  case,  that  the  receiver  might 
appropriate  the  payment,  if  the  debtor  iiad  not, 
at  any  time  before  action  commenced ;  and  Colt- 
man,  Justice,  that,  notwithstanding  the  doubt 
expressed  by  the  Master  of  tbe  Rolls  in  Clay- 
ton's-Case,  the  more  correct  view  seemed  to  be, 
'that  the  creditor  is  not  limited  in  point  of 
time.' 

"In  the  case  of  The  Mayor  of  Alexandria  v. 
Patten,  reported  in  4  Oranch,  320  [2  L.  Ed.  083], 
Chief  Justice  Marsliall  said,  in  pronouncing 
the  decision:  'It  is  a  clear  principle  of  law,  that 
a  person  owing  mone;  on  two  several  accounts, 
as  upon  a  bond  and  simple  contract,  may  elect  to 
apply  bis  payments  to  whicli  account  be  pleases ; 
but  if  he  fails  to  make  the  application,  the 
election  passes  from  Urn  to  the  creditor.  No 
principle  is  recollected  which  obliges  the  cred- 
itor to  make  the  election  immediately.  After 
having  made  it,  he  is  bound  by  it;  but  until  he 
makes  it,  he  is  free  to  credit  either  the  bond  or 
the  simple  contract.'  " 

See,  also,  1  Am.  Lead.  Cases  (Hare  &  Wal- 
lace, 5th  EdO  844  et  seq.,  for  a  fuU  review 
of  the  English  and  American  cases  on  the 
subject,  and  affirming  the  right  of  a  creditor, 
unless  he  has  been  concluded  or  estopped  by 
his  acts  and  conduct,  as  pointed  out  in  J<Mies 
V.  United  States,  supra,  to  make  the  appll* 
catltxi  at  any  time  before  suit  brought 

Clayton's  Case,  like  the  case  at  bar.  In- 
volved transactions  between  banker  and  cus- 
tomer. The  actual  point  decided,  and  ap- 
plicable to  banker  and  customer,  was,  that 
where  a  current  account  is  kept  by  a  bank, 
and  communicated  to  the  customer,  in  the  ab- 
sence of  any  specific  appropriation  by  the 
parties,  the  payments  are  appropriated  ac- 
cording to  the  priority  in  order  of  the  entries 
on  one  side  and  on  the  other  of  the  account, 
and  that  until  the  account  is  communicated 
to  the  customer  the  bank  continues  to  have 
tbe  option  of  applying  the  several  payments 
as  it  sees  fit,  but  after  communication  by 
means  of  a  pass-book  or  otherwise,  the  bank 
cannot  recede  from  its  mode  of  stating  the 
account  to  its  customers. 

In  the  recent  case  of  Deeley  v.  Lloyd's 
Bank  [1912]  A.  C.  756,  a  case  involving  sim- 
ilar transactions  between  banker  and  cus- 
tomer, the  customer  had  executed  a  mortgage 
to  secure  to  the  bank  an  overdraft  on  his  cur- 
rent account  limited  to  twenty-flve  hundred 
pounds,  and  afterwards  a  second  mortgage 
was  executed  to  a  third  person,  subject  to 
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the  first,  to  gecnre  another  sum  of  money, 
notice  of  which  was  given  to  the  bank  on 
the  day  of  Its  execution.  Thereafter  they 
continued  the  account  as  one  unbroken  ac- 
count, Instead  of  opening  a  fresh  account 
The  customer  continued  to  make  deposits  or 
payments  into  his  account,  which,  if  applied 
according  to  the  rule  in  Clayton's  Case,  would 
have  paid  oft  the  moneys  due  to  the  bank,  at 
the  date  of  the  second  mortgage,  by  a  cer- 
tain time.  On  these  and  other  facts  InvolTed 
in  the  case  it  was  decided,  that  the  payments 
made  by  the  customer  had  fully  discharged 
the  debt  or  overdraft  existing  at  the  time  of 
the  second  mortgage.  In  Stone  Co.  t.  Rich, 
IflO  N.  C.  161,  75  S.  E,  1077,  Ann.  Cas.  1914C, 
244,  it  was  held,  among  other  things,  that  the 
mere  entry  on  the  books  of  the  debtor,  owing 
both  a  secured  and  unsecured  debt  to  the 
creditor,  to  whom  he  makes  payment,  is  not 
suflSdent,  at  law,  to  require  the  application 
of  such  payment  to  either  debt  In  particular. 
See,  also,  note  to  this  case,  citing  numerous 
decisions.  In  Van  Rensselaer's  Ex'r  v.  Rob- 
erts, 5  Denio  (N.  Y.)  470,  it  is  decided  that  if 
one  be  Indebted  individually  and  also  Jointly 
with  another  to  the  same  creditor,  and  make 
a*  general  payment,  the  creditor  may  apply 
it  to  either  account  which  he  chooses  and 
that  he  might  apply  it  to  the  Joint  account 
though  he  has  given  the  party  making  the 
payment  a  receipt  as  for  money  paid  him, 
and  in  which  the  name  of  the  other  Joint 
debtor  is  not  mentioned. 

On  these  and  many  other  authorities  that 
might  be  cited  we  are  of  opinion  that  defend- 
ant has  failed  to  sustain  bis  plea,  and  our 
conclusion  is  to  affirm  the  Judgment. 


(7«  W.  Vo.  322) 

BAILEY  ▼.  GOLLEHON      (No.  2815.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
May  25.  1815.) 

(Syllabut  hv  th«  Court.) 

1.  Malicious  Pbosectjtion  ®=71— Proof  of 
Fbobable  Oatjsk  —  Pbovince  op  Coubt— 
Vkbdict. 

If,  in  an  action  for  malicious  prosecution, 
sufficient  facts  to  constitute  probable  cause  for 
institution  of  the  criminal  proceedings  are  clear- 
ly established  by  admissions  or  uncontradicted 
evidence,  or  both,  it  is  the  province  of  the  court 
to  deny  right  of  recovery  bf  direction  of  a  ver- 
dict for  the  defendant,  or  the  setting  aside  of  a 
verdict  for  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  U  160-167;  Dec.  Dig. 
«=>71.J 

2.  Malicious  Pbosecution  ie=>16  —  Burden 
01'  Pboop— Malice— Lack  of  Probable 
Cause. 

To  warrant  recovery  in  such  an  action,  the 
plaintiff  must  establish  both  malice  and  lack  of 
probable  cause. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  U  1&-22,  59;  Dec.  Dig. 
«=s>16.] 


8.  Malicious  Peosecutiow  «=5>26— Defbhse 
— Pbobabls  Gaubb— Existerck  or  EIxfkiss 
Malice. 

If  there  was  probable  cause,  the  existence 

of  express  malice  is  immateriaL 
[Ed.   Note.— For  other   cases,    see   Malicious 

Prosecution,  Cenfc  Dig.  §  59;    Dec  Dig.  «=> 

26.] 

4.  Trial  «=s29G— Instbtjotioms— Cube  of  Eb- 

BOB. 

An  erroneous  instruction  relating  to  an  in- 
decisive phase  of  the  main  issue  in  a  case,  not 
binding  as  to  such  issue  and  accompanied  by 
others  fully  and  clearly  advising  the  jury  of 
the  rights  of  the  party  against  whom  such  error 
was  committed,  is  not  prejudicial,  and  does  not 
warrant  allowance  ot  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  705-713,  715,  716.  718;  Dec.  Dig.  «=> 
296.] 

Williams,  J.,  dissenting. 

(Additional  Syllalua  ly  Editorial  Staff.) 

5.  Malicious  Pbosecution  ^=^15 — Dstesbk 
■—"Probable   Cause." 

"Probable  cause"  for  instituting  a  prosecu- 
tion is  such  a  state  of  facts  actually  existim; 
and  known  to  the  prosecutor  personally  or  by  in- 
formation derived  from  others,  as  would  in  law 
justify  the  setting  on  foot  of  the  prosecution, 
that  Is,  such  as  in  the  judgment  of  the  court 
would  lead  a  man  of  ordinary  caution  acting 
conscientiously  upon  these  actual  facts  to  be- 
lieve the  person  guilty. 

[Ed.  Note.— For  other  cases,  sec  MalicioM 
Prosecution,  Cent.  Dig.  {  18;  Dec  Dig.  «= 
15. 

For  other  definitions,  see  Words  and  Phraser 
First  and  Second  Series,  Probable  Cause.] 

BJrror  to  Circuit  Court,  Mercer  C!ounty. 

Action  by  Charles  A.  Bailey  against  James 
H.  (SoUehon.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  remand- 
ed for  new  trlaL 

Harold  A.  Ritz,  of  Bluefleld,  for  plaintiff 
in  error.  Sanders  &  Crockett  and  John  Kee, 
all  of  Bluefleld,  for  defendant  In  errot. 

POFPENBABGER,  J.  The  Judgment  of 
which  complaint  is  made  on  this  writ  of  er- 
ror rests  on  a  verdict  affirming  the  charge  ot 
malicious  prosecution  and  assessing  the  dam- 
ages at  the  sum  of  $250.  Rulings  on  instruc- 
tions, the  motion  to  set  aside  the  verdict,  and 
the  admission  and  rejection  of  evidence  con- 
stitute the  grounds  of  the  principal  assign- 
ments of  error. 

The  plaintiff  in  error,  a  justice  of  the 
peace,  accused  Bailey  of  having  abstracted 
from  the  pocket  of  Harman,  a  constable,  a 
package  of  papers,  consisting  of  executions 
and  other  writs,  and  put  it  in  a  stove  and 
caused  it  to  be  consumed  by  fire,  while  they 
and  others  were  assembled  In  the  Justice's  of- 
fice. Soon  afterward,  he  signed  and  swore 
to  a  complaint  upon  which  a  warrant  for 
Bailey's  arrest  was  lssue<L  On  the  hearing 
following  his  arrest,  Bailey  was  discharged 
by  the  justice  before  whom  he  was  taken. 
Then  GoUehon  appeared  before  the  grand 
Jury  and  caused  him  to  be  indicted  for  the 
alleged  abstraction  and  burning  of  the  pa- 


OssFor  other  cases  see  same  topic  and  KET-NUMBE!R  In  all  Key-Numbered  Dlgesta  and  Indexes 
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pers.  The  court  having  quashed  this  Indict- 
ment, the  Issue  of  fact  tendered  by  it  never 
was  consummated  or  determined. 

Nevertheless,  the  particular  prosecution 
terminated  with  this  action  of  the  court  No 
farther  steps  could  thereafter  be  taken  In  it 
Any  further  proceeding  would  have  Involved 
tbe  finding  of  a  new  Indictment.  Not  a  ves- 
tige of  the  prosecution  in  which  the  judgment 
took  place  remained.  As  the  purpose  of  the 
rule  requiring  tennination  of  the  prosecution 
as  a  condition  precedent  to  the  action  for 
damages  is  avoidance  of  the  pendency  of  two 
inconsistent  and  contradictory  proceedings  at 
'  the  same  time,  not  a  test  of  the  guilt  of  the 
accused,  it  Is  obvious  that  this  action  was 
not  prematurely  instituted.  Waldron  v. 
Sperry,  53  W.  Va.  116,  44  S.  B.  283;  Harper 
▼.  Harper,  49  W.  Va.  661,  39  S.  B.  661 ;  Jones 
T.  Finch,  84  Va.  207,  4  8.  E.  342. 

As  *^o  many  of  the  facts  out  of  which  the 
criminal  prosecution  and  this  action  arose, 
there  is  no  controversy.  Gollehon,  Harman, 
and  H.  C.  Peery,  an  execution  debtor,  were 
all  together  in  Gollehon's  office  when  Bailey 
came  in  to  see  Harman  about  some  matter. 
Finding  him  engaged  with  Peery  in  the  set- 
tlement of  the  amount  due  on  two  execu- 
tions, Harman  sitting  at  a  table  and  Peery 
standing  Just  to  his  right,  he  took  a  seat  be- 
hind them.  On  the  opposite  side  of  the  table 
from  Harman  and  Peery  sat  Gollehon, 
Peery  paid  off  one  of  the  executions  with  his 
check,  but  some  question  arose  as  to  tbe  oth- 
er one,  which  necessitated  the  calling  in  of 
C.  A.  Bradshaw,  manager  of  a  company  in 
whose  favor  the  execution  was.  Near  the 
time  of  the  arrival  of  Bradshaw,  Bailey  went 
oat,  calling  Harman  to  the  door  or  just  out- 
side, for  a  conversation,  consisting  of  a  ques- 
tion and  an  answer.  Immediately  after- 
wards, one  Robert  E.  Moore  came  into  the  of- 
fice. For  the  purposes  of  his  settlement  with 
Peery,  Harman  had  taken  out  of  the  bunch 
of  papers  he  had  the  two  executions  against 
him  and  replaced  the  package  in.  his  pocket. 
When  he  went  to  the  door  or  just  outside 
with  Bailey,  he  left  the  unsatisfied  execution 
against  Peery  lying  on  the  table.  On  his  re- 
turn he  picked  it  up  and  reached  for  the 
package  of  papers  in  which  he  intended  to  re- 
place it  and  found  it  was  gone.  Thereupon 
lie  announced  the  loss  and  Gollehon  told  him 
be  had  seen  Bailey  take  tbe  papers  from  his 
pocket  and  pl&ce  them  in  his  own,  but  that 
he  had  said  nothing  about  it,  supposing  they 
bad  been  taken  in  a  spirit  of  playfulness  and 
as  a  prank  and  would  be  returned.  Harman 
immediately  sought  Bailey  and  communicat- 
ed to  him  Gollehon's  statement  Thereupon 
he  denied  tbe  charge,  and  Harman  returned 
to  the  office  and  Informed  Gollehon  of  the 
denlaL  Gollehon  repeated  his  assertion,  add- 
ing that  he  had  seen  Bailey  open  the  stove 
door,  and  suggested  that  he  might  have  put 
tbe  papers  In  the  stove.  Opening  the  stove, 
be  found  the  embers  of  the  bunch  of  pajjwrs 


and  pointed  them  out  to  Harman,  Bradshaw, 
and  Moore,  after  which  he  removed  and  pre- 
served them.  Harman  having  gone  out  again 
and  communicated  to  Bailey  Gollehon's  rep- 
etition of  tbe  charge,  Bailey  returned  to  the 
office  and  emphatically  denied  it.  Gollehon 
reiterated  it,  telling  Bailey  he  had  seen  him 
take  tbe  papers  from  Harman's  pocket  Aft- 
er a  somewhat  heated  altercation  between 
them,  Gollehon  called  up  the  assistant  prose- 
cuting attorney  to  whom  he  made  a  state- 
ment of  the  transaction  by  telephone.  Later 
this  official  came  to  Gollehon's  office,  and, 
after  having  discussed  the  matter  with  him 
prepared  a  warrant  for  the  arrest  of  Bailey, 
and  directed  Gollehon  to  go  to  Chambers,  an- 
other justice  of  tbe  county,  and  liave  it  is- 
sued and  placed  in  the  hands  of  a  constable, 
after  having  made  a  complaint  in  accordance 
with  tbe  charge  set  forth  in  It  This  having 
been  done  and  Bailey  notified  of  tbe  issuance 
of  tbe  warrant,  he  voluntarily  came  to  the 
office  of  tbe  jtistlce,  where,  on  a  bearing,  he 
was  discharged.  This  occurred  on  Saturday 
afternoon,  and  on  the  following  Monday  a 
grand  jury  of  the  county  sat  at  Princeton, 
the  county  seat,  situate  several  miles  from 
the  city  of  Bluefleld  in  which  Gollehon's  of- 
fice was.  Near  tbe  adjournment  of  tbe 
grand  jury,  Gollehon,  without  having  been 
summoned  as  witness,  but  with  the  permis- 
sion and  consent  of  the  assistant  prosecuting 
attorney,  appeared  and  testified  against  Bai- 
ley and  so  caused  an  Indictment  to  be  made. 
Both  proceedings,  tbe  one  before  tbe  jus- 
tice and  tbe  one  before  tbe  grand  jury,  had 
the  sanction  of  tbe  assistant  prosecuting  at- 
torney. After  having  beard  Gollehon's  state- 
ment, be  with  another  attorney  examined  tbe 
statutes  for  the  purpose  of  ascertaining 
whether  or  not,  tt  the  statement  was  true,  ar. 
oflCense  had  been  committed,  came  to  the  con- 
clusion that  it  had  and  so  advised  him.  On 
Bailey's  arraignment  before  the  justice,  he 
appeared  on  behalf  of  the  state,  examined  tbe 
witnesses,  and  insisted  upon  a  commitment 
Just  before  the  adjournment  of  the  grand 
jury,  he  met  Gollehon  and  Informed  him  it 
was  about  to  adjourn  and  said,  "Let's  go  up 
now  and  give  your  evidence  in  before  the 
grand  Jury."  After  they  reached  the  court 
house,  be  directed  tbe  clerk  to  issue  a  ticket 
for  Gollehon's  admission  to  tbe  grand  jury 
room,  explaining  that  he  was  appearing  with- 
out a  summons.  The  summons  or  subpoena 
was  omitted  on  account  of  lack  of  time. 
Though  the  prosecuting  witness  thus  proceed- 
ed with  tbe  assent  of  the  prosecuting  attor- 
ney, and  under  his  opinion  as  to  the  legal 
effect  of  the  evidence,  he  was  not  spedflcal- 
ly  directed  or  required  to  make  the  com- 
plaint or  to  present  tbe  matter  to  tbe  gram) 
Jury.  After  Bailey's  discharge  by  the  jus- 
tice, Gollehon  took  away  from  tbe  justice''' 
office  the  embers  of  the  package  of  papers, 
for  use  in  the  presentation  of  tbe  case  to  the 
grand  jury.    Nevertheless  be  says  be  was  at 
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Princeton  on  the  occasion  of  bis  visit  to  the 
grand  Jury,  for  the  purpose  of  making  ab- 
stracts of  title  and  not  merely  to  Indict 
Bailey. 

Bailey  and  Peery  say  there  were  two  or 
more  other  men  In  the  office  when  they  en< 
tered,  but  that  they  left  In  a  few  minutes. 
Peery  says  they  were  there  on  some  business 
relating  to  a  deed.  Their  testimony  as  to 
the  positions  they  occupied  while  In  the  room 
varies  slightly  from  that  of  Oollehon  and 
Barman.  BaUey  says  Peery  stood  between 
him  and  Harman  so  that,  to  get  the  papers, 
it  would  have  been  necessary  for  him  to 
readi  around  Peery,  but  he  admits  they  were 
within  his  reach.  Peery  says  Bailey  could 
not  have  taken  them  without  his  knowledge. 
Both  Gollehon  and  Harman  say  Peery  stood 
by  the  side  of  Harman  and  rested  his  hands 
on  the  table,  while  Harman  computed  the 
amount  due  on  the  executions  and  then  turn- 
ed from  it  and  placed  one  foot  on  a  bench  at 
the  wall  so  as  to  enable  him  to  hold  his 
checkbook  on  his  knee  while  writing  the 
check.  This  he  denies,  saying  he  remained 
in  bis  original  standing  i>osltlon  while  writ- 
ing the  check. 

[4]  Notwithstanding  slight  Inaccuracies  in 
some  of  the  instructions,  they  cannot  be  re- 
garded as  having  been  prejudicial  to  the  de- 
fendant, when  considered  collectively  and 
read  as  a  whole.  Though  plaintiff's  Instruc- 
tl<Hi  No.  2  erroneously  told  the  Jury  the  con- 
sultation with  the  assistant  prosecuting  at- 
torney was  no  defense,  unless  they  beUeved 
from  the  evidence  the  plaintiff  had  taken  the 
executions,  thus  seemingly  making  the  Issue 
turn  upon  the  guilt  or  Innocence  of  Bailey,  it 
is  to  be  observed  that  it  dealt  only  with  a 
single  phase  of  the  case,  the  legal  effect  of 
the  consultation,  not  the  entire  Issue.  In  its 
general  and  more  vital  aspects,  the  case  was 
submitted  by  plaintifTs  instructions  Nos.  1 
and  4,  defining  probable  cause  and  malice, 
and  telling  the  jury  his  right  of  recovery  de- 
pended upon  the  lack  of  probable  cause  and 
existence  of  malice.  In  addition  to  these,  the 
court  gave  the  Jury,  at  the  Instance  of  the 
defendant,  nnmerons  Instructions,  advising 
them  fully  and  specifically  of  all  his  rights, 
and,  in  some  Instances,  conceding  to  him 
much  more  than  was  due  him,  particularly 
in  respect  of  the  effect  of  his  consultation 
with  the  prosecuting  attorney,  which  is  not 
a  complete  defense,  but  only  a  circumstance 
bearing  on  the  question  of  motive,  entitled 
to  such  weight  as  the  Jury  may  see  fit  to  give 
It  In  view  of  their  liberality  and  the  correct 
presentation  of  the  Issue  found  In  plaintiff's 
instruction  No.  1,  the  Jury  could  not  have 
been  misled  by  the  Inaccuracy  of  his  Instruc- 
tion No.  2.  What  the  court  likely  Intended 
to  say  was  that,  In  so  far  as  consultation 
with  the  law  officer  constituted  a  defense.  Its 
probative  force  was  destroyed  by  the  inno- 
cence of  the  accused,  not  that  his  innoc^^ce 
Justified  a  verdict  for  blm,  and  the  ixitj  no 


doubt  80  nnderstood  it  Plaintiff's  Instmo- 
tion  Na  3,  telling  the  Jury  malice  ooald  be  in- 
ferred from  want  of  probable  cause  is  se- 
verely criticized  ta  the  argument,  but  it  is 
sustained  by  the  weight  of  authority  as  well 
as  our  decision  in  Vinal  v.  .Core,  IS  W.  Va.  1, 
a  very  thoroughly  and  ably  considered  case. 

Though  perhaps  not  prejudicial,  the  por- 
tions of  Moore's  testimony,  to  which  objec- 
tion was  made,  should  have  been  excluded. 
While  Introduced  for  the  purpose  of  showing 
a  possible  motive  on  the  part  of  GoUehon 
himself,  for  the  destruction  of  the  papers,  it 
has  no  such  tendency.  In  response  to  a  ques- 
tion as  to  whether  he  had  had  any  trouble 
in  getting  settiements  of  collections  on  execu- 
tions Issued  by  Oollehon  and  placed  In  Har- 
man's  hands,  he  said  Gollehon's  service  had 
been  very  satisfactory,  and  that,  though  some 
of  the  claims  had  dragged  along  slowly,  the 
delay  had  been  due  to  the  nature  of  the 
claims.  This  proved  nothing  against  the  de- 
fendant and  was  Irrelevant  and  immaterial 
matter. 

[1,2]  The  remaining  inqniry  is  whether  the 
admitted  and  established  facts  make  oat  a 
case  of  probable  caus^  as  a  matter  of  law. 
In  cases  of  this  class,  as  in  others,  the 
province  of  the  Jury  has  Its  peculiar,  estab- 
lished, and  necessary  limitations.  What  «»- 
stitutes  probable  cause  is  a  question  of  law 
for  the  court,  when  the  fbcts,  or  enough  of 
them  to  make  it  out,  are  nndispnted  or  (dear- 
ly established. 

"To  determine  inch  a  question,  no  matter 
how  numerous  and  -  complicated  the  supposed 
facts  may  be,  the  court  is  peculiarly  fitted,  as 
it  must  largely  depend  on  correct  views  of  the 
law.  A  Jury  would  be  peculiarly  unfitted  to  de- 
termine wisely  such  a  question.  In  its  natnr» 
it  is  a  questioa  of  law  and  not  of  fact.  That  ia, 
if  negligence  be  the  question,  the  deduction 
to  be  drawn  from  supposed  or  admitted  facta 
la  generally  a  question  of  fact  for  the  Jury;  bat 
if  want  of  probable  cause  is  the  question,  this 
deduction  to  be  drawn  from  supposed  or  ad- 
mitted facts  Is  always  a  question  of  law  for 
the  court  to  decide.''  Vinai  v.  Ck>re,  18  W. 
Va.  1,  37. 

The  public  policy  ui)on  which  this  limita- 
tion, upon  the  power  of  the  Jury,  in  actions 
for  malicious  prosecution,  rests,  is  fordbly 
and  well  stated  by  Judge  Marshall,  In  Faris 
V.  Starke,  3  B.  Mon.  (Ky.)  4,  as  follows: 

"If  every  man  who  suffers  by  the  perpetra- 
tion of  crime,  were  bound  nnder  the  penalty 
of  heavy  damages,  to  ascertain  before  he  com- 
mences a  prosecution,  that  he  has  such  evi- 
dence as  will  insure  a  conviction,  few  proseca- 
tions  would  be  set  on  foot,  the  guilty  would 
escape  while  conclusive  evidence  was  being 
sought  for;  oSenses  of  every  tn:ade  would,  for 
the  most  part,  go  unpunished,  and  the  penal 
law  would  be  scarcely  more  than  a  dead  letter. 
The  law,  therefore,  protects  the  prosecutor 
*  *  *  that  is,  if  he  has  such  ground  as  woold 
induce  a  man  of  ordinary  prudence  and  discre- 
tion, to  believe  in  the  guilt  and  to  expect  the 
conviction  of  the  person  suspected,  and  if  be 
acts  in  good  faith  on  such  belief  and  expecta- 
tion. The  question  •  •  •  is,  not  whether 
the  party  was  *  •  •  guilty,  •  •  *  but 
whether  the  plaintiff  had  reasonable  groDod, 
from  the  facts  known  to  him  and"  those  oon- 
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monicated  to  bim  "to  beliere,  and  actnaUy  did 
believe"   the  plaintifF  guilty. 

[B]  Probable  cause  for  instltntlng  a  pros- 
ecution is  sudi  a  state  of  facts  actually  exist- 
ing and  known  to  tlie  prosecutor  personally 
or  by  information  derived  from  others,  as 
would  In  law  Justify  the  setting  on  foot  of 
the  prosecution,  that  is,  such  as  In  the  Judg- 
ment of  the  court  would  lead  a  man  of  ordi- 
nary caution  acting  conscientiously  upon 
these  actual  fftcts  to  believe  the  person  guilty. 
Vinal  V.  Core,  dted.  Since  Justification  of 
tbe  prosecution  must  rest  upon  actual  facts, 
the  court  cannot  found  its  action,  in  deter- 
mining whether  there  was  probable  cause, 
upon- any  that  are  in  dispute,  wherefore  the 
province  of  the  Jury  is  to  ascertain  what  tbe 
facts  are,  when  they  are  dependent  upon  con- 
flicting evidence.  If  they  are  all  In  dispute, 
the  case  is  one  for  Jury  determination,  and 
likewise  if  some  of  the  facts  essential  to  the 
establishment  of  probable  cause  depend  upon 
conflicting  evidence.  But,  if  sufficient  facts 
to  constitute  it  are  admitted  or  clearly  estab- 
lished, tbe  case  is  one  for  court  determina- 
tion. A  verdict  for  the  defendant  may  be 
directed,  or,  if  a  verdict  for  the  plaintiff  is 
found,  it  should  be  set  aside. 

The  guilt  of  Bailey  is  not  essential  to  tbe 
existence  of  probable  cause.  If  he  had  been 
tried  upon  the  indictment  and  acquitted  by  a 
Jury,  the  verdict  would  raise  only  a  rebutta- 
ble presumption  of  lack  of  Justification  in  tbe 
prosecution,  not  a  legal  or  conclusive  one, 
and  it  would  have  been  admissible  only  for 
that  purpose.  Nor  would  his  innocence,  in 
the  opinion  of  the  Jury  trying  this  case,  have 
necessitated  a  verdict  in  his  favor,  for  the 
Jury  might  nevertheless  have  found  the  pros- 
ecotor  bad  acted  nnder  circumstances  suffi- 
cient to  induce  beUef,  on  the  part  of  a  rea- 
sonable and  prudent  man,  in  the  guilt  of  the 
accused.  For  reasons  already  stated,  their 
verdict  importing  a  finding  to  the  contrary 
is  not  binding  upon  the  court,  it,  as  matter 
of  law,  such  was  the  character  of  the  estab- 
lished facts. 

The  batch  of  papers  were  burned  in  tbe 
stove.  On  some  of  the  charred  papers  taken 
fro^  it,  GoUehon's  handwriting,  the  word 
"execution"  and  the  Identity  of  one  execution 
by  the  names  of  the  parties  were  plainly 
discernible,  when  tbe  coals,  embers,  or  ashes 
were  removed.  Gollehon,  Harman,  Brad- 
shaw,  and  Moore  all  testify  to  the  fact  and  it 
is  uncontradicted,  unless  by  mere  inference 
arising  from  inability  to  discern  them  at  the 
time  of  the  trial,  after  they  had  been  neces- 
sarily disturbed  more  or  less  by  handling. 
Wb«i  Bailey  came  into  the  room,  the  batch 
oC  papers  was  in  Barman's  right-band  coat 
pocket.  Gollehon  and  Harman  swear  to  the 
fact  and  nobody  denies  it  For  the  purposes 
of  Ills  settlement  with  Peery,  Harman  took 
from  it  the  two  executions  against  the  for- 
mer and  then  placed  the  bunch  In  his  pocket 
Gollehon,  being  on  the  opposite  side  of  the 


table,  was  not  within  reach  of  the  papers  not 
in  use  in  tbe  settlement  Nobody  pretoids 
to  have  seen  Harman  destroy  them.  He  took 
the  bunch  of  papers  from  his  pocket,  and, 
having  taken  the  two  out  replaced  it  in  his 
pocket,  after  Peery  came  in.  When  he  went 
to  the  door  with  Bailey,  he  left  one  of  the 
executions  against  Peery  on  the  table  or 
desk,  tbe  other  one  having  been  placed  in 
the  file  of  satisfied  executions.  Nobody  says 
be  put  the  package  on  the  table  within  Gol- 
lehon's  reach.  On  bis  return  from  the  door, 
he  missed  it.  As  the  (diarred  remains  thereof 
were  subsequently  found  in  the  stove,  he 
could  not  have  disposed  of  it  at  the  door  or 
out  of  the  room.  If  Peery  could  have  taken 
the  package,  without  Barman's  knowledge,  he 
had  no  motive  for  doing  so,  because  he  knew 
the  executions  against  him  were  not  in  it 
Moreover  his  attention  was  almost  neces- 
sarily engaged  In  the  settlement  he  was  mak- 
ing. Bailey  was  the  only  person  in  the  room 
who  was  clearly  and  undoubtedly  in  a  posi- 
tion from  which  the  package  could  have  been 
taken  and  put  In  the  stove,  without  Barman's 
knowledge,  at  the  time  at  which  it  seems 
clearly  to  have  been  taken  and  burned,  and, 
while  there,  lie  was  not  transacting  any  busi- 
ness. 

Though  a  Jury  might  have  acquitted  Bailey, 
notvrithstandlng  all  these  circumstances,  in 
vieiw  of  the  lack  of  any  disclosed  motive  on 
his  part  for  commission  of  the  offense,  they 
were  amply  suflScient,  without  any  positive 
Imowledge  on  GoUehon's  part,  to  induce  him 
to  believe  Bailey  had  committed  it  where- 
fore legally  he  had  probable  cause  for  in- 
stituting the  criminal  prosecution,  whether  he 
saw  the  papers  taken  or  not 

[3]  This  being  true,  it  is  wholly  immate- 
rial thai,  after  the  altercation  between  him 
and  Bailey,  animosity,  bitterness,  or  hatred 
may  have  characterized  and  influenced  his 
conduct  to  some  extent  Proof  of  malice 
alone  does  not  warrant  recovery.  To  it, 
there  must  be  added  lack  of  probable  cause. 

Our  conclusion  Is,  therefore,  that  the  mo- 
tion to  set  aside  the  verdict  should  have  been 
sustained,  and  a  new  trial  awarded.  Agree- 
ably to  this  conclusion,  the  Judgment  will  be 
reversed,  the  vordict  set  aside,  and  tbe  case 
remanded. 

WUiLIAMS,  J.,  dissents.    See  86  S.  E.  723. 

(7«  W.  Va.  a4) 

KYLE  v,  GRIFFIN  et  aL    (Nos.  2218.  2297.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  20,  1916.    Reliearing  Denied 

June  25,  1915.) 

^fif]/ilabi«  bii  the  Court.) 

1.  Pabtniirship   €=965  —  Detebminatiow   o» 

Scope— Extent  of  Joint  Undebtakino. 

Tbe  scope  of  a  partnenhip  is  determinable 

by  the  extent  of  tbe  joint  enterpriae  or  under- 

taUng,  not  by  the  limitations  the  partnership 
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agreement  Imposes  npon  the  agency  of  the  mem- 
bers of  the  firm. 

[Ed.  Note. — ^For  other  cases,  see  Partnership, 
Cent  IMk.  si  92,  dS^^:  Dec.  Dig.  <S=>65.] 
2.  PABTNtiBSHip  «=968— Scope— Dbaunos  in 

RKAI.TT. 

A  partnership,  having  for  its  purpose  the 
purchase  and  sale  of  real  estate  for  profit,  ex- 
tends to  such  parcels  not  actually  purchased, 
as  were  contemplated  as  a  part  of  the  joint  un- 
dertaking, even  though  it  was  within  the  pow- 
er of  any  member  of  the  firm  to  prevent  the  pur- 
chase thereof,  by  vrithholding  his  approval  of 
their  character  or  price  or  terms. 

[Ed.  Note. — For  other  eases,  see  Partnership, 
Cent  Dig.  {{  101-111;   Dec  Dig.  iS=»6a] 

8.  Pabtnebship  «=>68,  96— Soopsj— Dbalinos 
IK  Land  — Seobet  PEonxs  —  Liability  of 
Pabtneb. 

In  such  case,  occasional  expressions  of  nn- 
willingness  of  members  to  purchase  a  given  par- 
cel, when  conditions  are  unfavorable,  do  not 
eliminate  it  from  the  scope  of  the  enterprise, 
and  a  member  secretly  purchasing  and  selling 
it  when  conditions  are  favorable,  in  violation 
of  the  general  agreement,  may  be  held  to  an  ac- 
counting for  the  profits,  by  his  associates. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {{  101-111,  144;  Dec  Dig.  <S=»68, 
06.] 

4.  Pabtnebship  ®=9S3  —  Compensation  fob 

Sebvices— Rights  or  Partneb. 

A  member  of  a  partnership,  all  the  mem- 
bers of  which  are  active  and  give  time  and  serv- 
ice, is  not  entitled  to  compensation  for  his  serv- 
ices, in  the  absence  of  clear  proof  of  a  special 
agreement  therefor. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  |  181;   Dec  Dig.  <S=»83.] 

Appeal  from  CSircult  Court,  Harrison 
County. 

Suit  by  Jasper  S.  Kyle  against  Sheridan  R. 
Gritfiu  and  others.  From  a  decree  for  plain- 
tiff, the  defendant  named  appeals.  Affirmed 
iu  part,  and  reversed  in  part,  and  remanded. 

Davis  &  Davis,  Smith  &  Jackson,  John  Bas- 
sel,  and  Homer  Strosnlder,  all  of  Clarksbur;;, 
for  appellant  James  Edward  Law  and  Geo. 
M.  HoShelmer,  both  of  Clarksburg,  for  ap- 
pellee. 

POFFENBARGER,  J.  GrltBn  has  appealed 
from  a  decree  enforcing  Kyle's  claim  to  right 
of  participation  in  the  profits  arising  from 
'  the  sale  of  certain  areas  of  coal,  on  tbe  the- 
ory of  a  partnership  relation  between  them, 
and  Kyle  cross-assigns  error  in  a  later  de- 
cree in  the  cause,  allowing  Griffin  a  commis- 
sion of  $5  an  acre  for  his  services  and  ex- 
penses in  and  about  tbe  sale  of  other  areas 
of  coal  in  which  both  were  equally  interested. 

Sheridan  R.  Griffin,  Jasper  S.  Kyle,  and  A. 
B.  Van  Osten  were  equal  and  Joint  owners  of 
numerous  tracts  of  coal,  making  a  consolidat- 
ed area  of  4,823.66  acres  in  the  counties  of 
Doddridge  and  Wetzel,  which  they  had  pur- 
chased for  resale.  These  purchases  began  in 
June  or  July,  1902,  and  continued  until  late 
in  the  year  1905.  On  the  27th  day  of  Novem- 
ber, 1905,  they  owned  about  4,000  acres,  and 
then  executed  an  option  thereon  to  L.  C. 
Wyer.  which  seems  to  have  Included  an  addi- 


tional 500  acres  they  had  not  yet  acquired. 
On  the  12th  day  of  December,  1905,  this  op- 
tion was  renewed  or  extended  and  enlarged 
so  as  to  cover  5,000  acres;  the  parties  agree- 
ing to  obtain  and  convey  additional  coal,  in 
case  the  option  should  result  in  a  sale.  With 
the  assistance  of  Wyer,  these  tracts  were  sold 
to  William  F.  Baird  In  January.  March,  and 
May,  1906,  at  a  large  profit 

Being  men  of  limited  means,  these  parties 
carried  on  their  operations  under  consider- 
able embarrassment.  For  the  most  part,  the 
money  with  which  they  paid  for  the  coal  was 
borrowed  in  various  forms,  and  ttaey  liad 
some  difficulty  in  finding  enough  to  take  all 
their  enterprise  contemplated.  This  circum- 
stance seems  to  have  brought  about  the  pecul- 
iar relations  respecting  other  coal  out  of 
which  the  present  controversy  has  arisen. 
There  were  coal  areas  known  as  the  Dew- 
hurst,  Hardman,  and  Daniel  Bates  tracts, 
containing,  respectively,  3,000.25,  1,122.15, 
and  347,9  acres,  which,  by  reason  of  their 
location,  could  have  been  included  In  the 
enterprise  and  handled  advantageously  with 
the  4,823.66  acres  Griffin,  Kyle,  and  Van  Os- 
ten succeeded  in  consolidating  and  selling  as 
aforesaid.  The  Dewhurst,  Hardman,  and 
Bates  coal,  with  some  additional  tracts,  mak- 
ing in  the  aggregate  about  6,500  acres,  were 
purchased  by  Grlflin  and  one  Michael  A. 
Brast  On  the  same  day  on  which  Griffin, 
Kyle,  and  Van  Osten  gave  Wyer  their  first 
option,  Griffin  and  Brast  optioned  to  him  5,- 
500  acres  of  coal,  including  the  Dewhurst, 
Hardman,  and  Bates  tracts.  Three  days 
later,  GrifiJn  and  Brast  bought  the  Dewhurst 
coal,  and  near  that  date  the  Hardman  and 
Bates  coal,  all  of  which,  together  with  addi- 
tional tracts,  they  sold,  in  the  year  1906, 
to  William  F.  Baird,  at  a  very  considerable 
profit,  and  executed  conveyances  thereof. 
Claiming  the  purchase  of  the  Dewhurst, 
Hardman,  and  Bates  coal  had  been  contem- 
plated by  the  alleged  copartnership,  and  that 
Griffin's  purchases  thereof,  in  connection  with 
Brast  were  secret  and  legally  fraudulent  as 
to  him  and  Van  Osten,  Kyle  claims  right  of 
participation  in  one-half  of  the  profits  he 
realized  from  these  areas  and  demands  au 
accounting  respecting  the  same,  as  well  as 
the  profits  arising  from  the  sale  of  the  4,- 
823.66   acres. 

Griffin  denies  the  existence  of  any  partner- 
ship relation  among  the  parties,  saying  they 
were  mere  tenants  in  common  of  the  numer- 
ous tracts  of  coal,  constituting  the  boundary 
of  4,823.66  aerts.  If  this  contention  cannot 
he  sustained,  he  insists  there  was  no  gen-' 
eral  partnership  for  the  purchase  and  resale 
of  coal,  but  only  a  limited  one  embracing  the 
land  actually  purchased  and  resold  by  tbem. 
These  positions  are  based  largely  upon  tbe 
terms  of  the  following  Instrument: 

"This  memorandum  of  agreement,  by  and  be- 
twcon  Sheridan  R.  Griflin,  Jasper  S.  Kyle,  and 
A.  B.  Van  Osten,  all  of  Clarksburg,  W.    Va,, 
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certifies  that  all  of  a  certain  lot  of  coal  and 
coal  privileges,  bought  in  Doddridge  county,  W. 
Va.,  through  the  agency  of  J.  F.  Dye,  Luther  B. 
Kyle,  and  a  few  pieces  from  Chas.  S.  Homor: 
the  deeds  for  the  said  several  tracts,  and  for 
individual  tracts,  are  being  taken  in  the  name 
of  Sheridan  R.  Griffin,  trustee,  for  the  use  and 
benefit  of  said  Sheridan  R.  Griffin,  Jasper  B. 
Kyle,  and  A.  B.  Van  Osten :  and  it  is  agreed 
by  each  of  them  that  they  will  bear  equally  the 
cost  of  purchasing  said  coal  and  the  contingent 
expenses  incurred  in  taking-  up  said  coal  and 
taking  deeds,  etc.,  for  same,  aild  that  they,  each 
of  them,  and  after  them  their  heirs  and  assigns, 
are  to  hold  an  equal  interest  in  the  property  so 
purchased,  or  any  profits  arising  from  any  sale 
of  said  coal  property.  The  aggTegate  amount  of 
said  coal  properties,  so  bought  and  so  deeded, 
is  about  three  thousand  acres  (3,000). 

"Witness  the  following  sienntui"es  and  seals 
this  20th  day  of  December.  1902. 

"Sheridan  K.  Griffin.    [SeaL 
".lasner  S.  Kyle.  [Seal., 

"A.  B.  Van  Osten.         [Seal 

Reading  this  paper  in  connection  witb  ex- 
traneons  evidence  disclosing  the  circumstan- 
ces under  which  it  was  executed,  the  previ- 
ous and  subsequent  situation  and  conduct  of 
the  parties  and  tJieir  purposes,  the  appellee 
insists  that  it  does  not  define  the  relation  of 
the  parties  so  as  to  limit  it  to  a  tenancy  In 
common  or  a  limited  partnership,  e.Kcludlnj? 
the  Dewhurst  and  other  tracts.  It  was  ex- 
ecuted, as  Its  date  shows,  December  20,  1902, 
several  months  after  the  commencement  of 
the  operations  to  which  it  relates.  At  that 
time  the  parties  had  acquired  about  3,000 
acres  of  coal.  Between  that  date  and  the  date 
of  the  option  ^ven  to  Wyer,  they  obtained 
an  additional  1,000  acres,  which  confessedly 
went  in  with  the  3,000  and  was  disposed  of 
upon  the  same  basis.  Still  later  there  was 
an  addition  of  more  than  800  acres.  Kyle's 
right  to  participate  In  the  profits  from  these 
additional  tracts  is  not  denied.  The  circum- 
stances constituting  the  Inducement  to  the 
preparation  and  the  execution  of  the  memo- 
randum are  also  relied  upon.  Conveyances  of 
the  3,000  acres  mentioned  In  the  agreement 
bad  been  taken  generally  In  the  name  of 
Griffin,  trustee,  and  he  had  become  critically 
111  of  typhoid  fever.  As  the  conveyances  did 
not  disclose  the  names  of  the  beneficiaries  of 
the  trust.  Griffin's  associates  naturally  be- 
came solicitous  about  the  result  of  his  111- 
nesa  His  death  without  written  evidence  of 
the  status-of  the  property  they  had  Jointly  ac- 
quired might  have  seriously  embarra.ssed 
them,  since  the  law  would  have  closed  their 
mouths  as  to  perscnal  transactions  with  him. 
Therefore  they  deemed  It  highly  important 
to  have  an  agreement  or  memorandum  In 
writing,  setting  forth  their  Interests  in  the 
coal.  This  memorandum  was  prepared  by 
Kyle,  a  layman;  and,  read  In  the  light  of  the 
circumstances  under  which  it  was  drafted 
and  Its  purpose,  his  counsel  think  it  is  to  be 
regarded  as  an  agreement  within  the  alleged 
copartnership,  rather  than  a  writing  defining, 
in  all  respects,  the  relation  of  the  parties  and 
Us  scope. 

Support  of  the  view  of  a  mere  tenancy  In 
common  and  limited  partnership  is  sought  in 
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the  method  by  which  purchases  of  coaf  were 
made.  None  of  the  parties  possessed  or  ex- 
ercised the  right  Individually  to  make  binding 
purchases  for  the  association.  No  tract  at 
coal  was  taken  in  otherwise  than  upon  the 
unanimous  approval  by  the  parties,  of  Its 
location,  character,  and  price.  The  associa- 
tion maintained  no  office  known  as  a  firm  of- 
fice. Mr.  Kyle  had  an  office  in  which  the 
most  of  their  business  was  transacted,  but  it 
seems  to  have  been  known  as  bis.  They 
maintained  no  firm  bank  account.  No  firm 
books  were  kept  Each  party  kept  a  mem- 
orandum of  the  money  advanced  by  him  and 
of  his  own  transactions  pertaining  to  pur- 
chases. Considerable  amounts  of  cash  were 
advanced  to  the  farmers  from  whom  tlie  coal 
was  purchased,  but  much  of  it  was  obtained 
ifrom  banks  on  the  individual  and  joint  notes 
of  the  parties.  The  purchase  money  was  only 
partially  paid  in  cash.  I/arge  Indebtedness 
for  deferred  payments  was  carried.  In  the 
consummation  of  the  sale  to  Baird,  an  effort 
was  made  to  obtain  sufficient  cash  to  pay  the 
original  purchase  prices  of  the  coal,  but  this 
was  not  accomplished.  In  lieu  thereof, 
Balrd's  notes  were  taken  and  used  at  the 
hanks  as  collateral  In  tbe  procurement  of 
the  greater  part  of  the  money  necessary  to 
discharge  the  obligations  to  the  landowners. 
The  profits  on  the  sales  were  represented  by 
Balrd's  notes,  secured  by  vendor's  liens, 
which  seem  to  have  been  divided  among  the 
parties.  At  the  time  of  the  institution  of 
this  suit,  there  had  been  no  settlement  or  ad- 
justment of  tbe  interests  and  rights  of  the 
parties,  and  all  admit  the  necessity  of  a  set- 
tlement In  other  words,  full  and  complete 
adjustment  of  expenses  and  distribution  of ' 
profits  had  not  been  made  during  the  prog-  • 
ress  of  the  business  or  on  the  completion  of 
the  sales. 

The  inception  of  this  enterprise  was  the 
association  of  Griffin  and  Kyle  in  the  pro- 
curement of  certain  coat  interests  held  in  the 
names  of  J.  F.  Dye,  Luther  E.  Kyle,  and 
Chas.  S.  Homor,  in  Doddridge  ceunty.  Im- 
mediately after  they  became  so  interested. 
Van  Osten  was  induced  to<Join  them.  Tbe 
Interests  so  obtained  embraced  the  coal  in 
numerous  tracts  of  land,  either  lying  con- 
tiguous to  one  another  or  so  related  as  to  be 
susceptible  of  easy  consolidation  into  what 
Is  denominated  a  coal  field.  From  the  date 
of  this  beginning  (June  or  July,  1902)  until 
the  latter  part  of  the  year  1905,  the  work  of 
acquiring  and  perfecting  the  titles  to  these 
parcels  of  coal  and  some  others  was  diligent- 
ly and  successfully  carried  on.  As  shown  by 
the  agreement  herein  quoted,  they  had  ac- 
quired, on  the  20th  day  of  December,  1902, 
about  3,000  acres.  At  the  date  of  the  ex- 
ecution of  the  option  to  Wyer,  they  had  got- 
ten In  about  4.000  acres.  From  that  time 
until  the  closing  of  tbe  option  and  consum- 
mation of  the  sale,  they  had  gotten  together 
an  additional  800  acres. 

During  this  period.  Griffin  was  Interested 
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In  a  number  of  other  coal  transactions,  In 
wblch  Kyle  and  Tan  Osten  do  not  claim  to 
have  been  concerned,  but  most  of  these  were 
In  other  locations  and  the  lands  unrelated  In 
any  way  to  the  consolidation  enterprise  In 
Doddridge  county.  AU  three,  however,  were 
Interested  in  the  purchase  and  sale  to  C.  W. 
Lynch  and  others  of  419.89  acres,  lying  east 
of  the  lands  they  sold  to  Balrd.  The  options 
on  these  lands  had  been  acquired  by  Kyle 
and  one  Elliott.  These  holdings  were  turned 
over  to  the  alleged  partnership,  and  a  profit 
of  $500  thereon  allowed  to  Elliott  Griffin 
relies  upon  this  circumstance  as  proof  of 
Kyle's  separate  transactions  In  coal  within 
the  life  of  the  copartnership.  Kyle  got  $50 
from  Elliott  out  of  this  transaction,  which  he 
claims  was  a  mere  allowance'  for  expenses  In 
the  procurement  of  the  options,  and  denies 
bis  association  with  Elliott  In  the  transac- 
tion as  a  separate  or  hostile  one.  Elliott  Is 
Indefinite  as  to  their  exact  relation  and 
Kyle's  motive,  but  says  he  and  Kyle  pro- 
cured and  held  the  options  together.  What- 
ever their  true  relation  was,  all  of  Kyle's  In- 
terest, except  the  $50,  went  into  the  Joint  en- 
terprise. Before  the  association  of  these 
parties.  Griffin  had  consolidated  a  considera- 
ble area  of  coal  which  he  sold  to  McDonald 
and  Cray.  Portions  of  this  coal  bad  been 
obtained  from  H.  L.  Smith,  and.  In  that 
transaction,  he  claims  to  have  purchased  139 
acres,  which  was  subsequently  conveyed  to 
him  and  otTered  to  the  alleged  copartnersUp. 
He  says  Kyle  and  Van  Osten  both  declined  to 
take  this  tract  in.  It  was  subsequently  sold 
and  conveyed  to  Prltchard.  Kyle  assisted  In 
the  sale  thereof  and  received  $369.67  out  of 
the  proceeds,  which  be  says  was  on  account 
of  his  share  of  the  profits.  Grlffln  says  he 
employed  Kyle  to  malie  the  sale,  and  this 
payment  was  made  to  him  by  way  of  compen- 
sation for  services  only.  This  tract,  though 
In  Doddridge  or  Wetzel  county,  and  not  far 
from  the  Dye;  Luther  Kyle,  and  Homor 
lands,  did  not  adjoin  them.  Grlffln  also  ob- 
tained some  other  small  tracts  still  farther 
away  from  the  association  nucleus,  the  title 
to  which  he  still  holds.  Kyle  Insists  that 
these  tracts  were  partnership  property  and 
produces  some  memoranda  in  which  they  are 
so  designated.  At  one  time  a  charter  for  a 
corporation  through  which  the  parties  ex- 
pected to  handle  aU  of  these  coal  lands  was 
procured,  and  the  draft  of  a  deed  for  the 
conveyance  thereof  to  the  corporation,  show- 
ing the  Inclusion  of  some  of  these  outside 
tracts.  Is  produced  by  Kyle.  Grlffln  admits 
the  preparation  of  such  a  deed,  but  denies 
any  direction  on  his  part  to  Include  said 
tracts.  The  corporation  was  never  organized 
nor  the  deed  executed. 

The  area  which  Kyle  seems  to  have  consid- 
ered as  the  nucleus  of  the  coal  field  con- 
templated by  the  enterprise  lay  a  short  dis- 
tance from  a  branch  of  the  Short  Line  Rail- 
road, and  between  It  and  said  branch  rail- 
way were  tha  Dewhurst  lands  and  two  small 


tracts  known  as  the  Carrell  and  Carlln  lands. 
The  locations  of  the  several  tracts  known  as 
the  Hardman  group  and  the  Bates  tract  axe 
not  very  well  defined,  but  they  seem  to  have 
been  contiguous  to  the  Dewhurst  tract  or 
very  near  It    Ail  of  these  lands  aeem  to  be 
in  Wetzel  county.    In  a  suit  pending  In  the 
circuit  court  of  the  connty,  a  sale  of  the  Dew- 
hurst coal  had  been  decreed  and  S.  Bmoe 
Hall  appointed  a  commissioner  to  make  It 
Early  in  the  year  1903  or  1801,  as  to  which 
the  evidence  Is  somewhat  ocmflicting.  Grlf- 
fln, Kyle,  and  Van  Osten  went  to  New  Mar- 
tinsville and  made  Inquiries  concerning  Uie 
Dewhurst  coal.    If  this  visit  was  made  In 
1904,   Kyle  had  had   some  previous   oorre- 
spondenoe  with  Mr.  HaU  about  the  coal.    On 
January  11, 1904,  he  wrote  Hall  a  letter  nm- 
cemlng  it  and  cm  January  18,  1904,  received 
a  reply.    Kyle  says  a  bid  of  $8  an  acre  was 
made  on  the  coal  at  that  time,  but  this  is 
denied  by  Grlffln,  and  Van  Osten  does  not 
remember  it  If  it  occurred.    On  this  occasion, 
they  came  in  contact  with  Mr.  Brast  and,  ac- 
cording to  the  testimony  of  Kyle,  an  arrange- 
ment was  made  with  him  to  keep  the  alleged 
partners  advised   concerning  the   status   of 
the  Dewhurst  coaL    Grifiln  says  the  primary 
object  of  the  visit  to  New  Martinsville  was 
a  loan  from  one  of  the  banks  at  that  place, 
but  Kyle  and  Van  Osten  say  they  had  in  view 
the  coal  as  well  as  the  loan.     Brast  says 
they  inquired  about  the  coal  and  wanted  an 
option  on  it  bot  were  advised  by  Hall  that 
it  could  not  be  optioned.    All  the  parties  to 
this  controversy  were  undoubtedly  Impressed 
with  the  advantage  of  this  property  in  con- 
nection with  their  holdings,  but  they  seem  to 
have  been  financially  embarrassed.    The  loan 
sought  at  New  Martinsville  failed.     There 
Is  evidence  tending  to  show  that  on  a  trac- 
ing and  blueprint  of  the  coal  purchased  and 
regarded  as  desirable,  the  Dewhurst  Hard- 
man,  and  Bates  tracts  were  included  within 
a  red  line  drawn  around  these  holdings  on 
the  tracing  and  blueprint     Some  of  these 
papers  were  put  in  evidence  In  this  cause. 
After  the  visit  to  New  Martinsville,  Kyle  and 
Van  Osten  do  not  seem  to  have  made  any 
further    inquiry    concerning    the    Dewhurst 
coal,  until  about  the  time  of  the  execution  of 
the  option  to  Wyer,  or  later.    In  the  fall  of 
1904,  Grlffln,  Kyle,  and  Van  Osten  had  tbe 
Hardman  group  ot  coal  under  discussion,  and 
later  Kyle  says  he  talked  with  Hardnoan 
about  it  and  made  a  tentative  verbal  agree- 
ment with  him  respecting  it   Hie  Bates  tract 
had  been  imder  discussion;  but  when  Kyle 
endeavored  to  obtain  it  he  found  Brast  tiad 
It  under  option. 

Grlffln  and  Brast  purchased  the  Dewhnist 
tract  November  30, 1905,  and  obtained  a  deed 
for  it  December  21,  1905.  The  Hardman 
group  and  the  Bates  tract  seem  to  have  been 
purchased  later.  Brast  purchased  theee 
lands  in  his  name,  but  Griffin  contribated  to 
the  purchase  money,  and  an  undivided  half 
Interest  therein  was  afterward  oouTC^ed  to 
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him  by  Brast  GrlfiSn  says  he  first  resolved 
to  purcbase  the  Dewharst  tract  some  time  In 
tbe  summer  of  1905,  and  denies  any  inten- 
tion on  his  part,  at  any  prevloos  time,  to 
buy  it.  He  Insists  that,  on  numerous  occa- 
sions, Kyle  and  Van  Osten  were  requested 
to  join  him  In  tbe  purchase  thereof,  and  that 
they  declined  to  do  so.  This  is  emphatically 
denied  by  Kyle.  Van  Osten  considered  the 
Dewburst  coal  desirable,  but  felt  that  his 
holdings  were  as  large  a»  he  cared  to  make 
them,  in  tbe  absence  of  any  prospect  of  Im- 
mediate sale.  Virgil  L.  Highland,  testifies 
that  Van  Osten  on  one  or  more  occasions  ex- 
pressed his  unwillingness  to  enter  upon  the 
purchase  of  the  Dewburst  coal,  when  advis- 
ed by  him  to  do  so.  Van  Osten  admits  that, 
at  the  time  of  the  execution  of  tbe  option  to 
Wyer,  be  bad  given  up  the  Idea  of  buying 
more  coal,  but  he  says  he  has  no  recollection 
of  any  request  on  tbe  part  of  Griffin,  after 
tbe  visit  to  New  Martinsville,  to  take  any 
Interest  In  the  Dewburst  coaL  He  says  Grif- 
fin was  anxious  to  obtain  more  coal,  and  had 
so  expressed  himself,  and  that  he  (Van  Os- 
ten) bad  been  unwilling  to  take  more,  but 
he  does  not  recall  any  mention  of  tbe  Dew- 
burst coal,  In  that  connection.  He  further 
says,  however,  that  at  tbe  time  of  tbe  exe- 
cution of  tbe  option  to  Wyer,  or  immediately 
afterwards,  he  did  want  an  Interest  In  tbo 
Dewburst  tract,  and  so  expressed  bimseU  lo 
Kyle  and  Induced  him  to  write  Hall  a  let- 
ter of  inquiry.  He  also  states  very  positively 
that  Griffin  never  Intimated  to  him,  at  any 
time,  bis  purpose  to  purchase  that  coal,  and 
denies  knowledge  of  his  association  with 
Brast  In  the  ownership  thereof,  until  some 
time  after  It  had  been  accomplished.  Brast, 
on  cross-examination,  was  unwUUng  to  swear 
he  had  told  Kyle  or  Van  Osten  that  he  and 
Grlffln  Intended  to  purchase  the  Dewburst 
tract,  but  be  insists  that  he  informed  Kyle 
some  time  after  the  purchase  was  made,  and 
while  tbe  sales  to  Balxd  were  In  process  of 
consummation.  Neither  Wyer  nor  Balxd 
had  any  conversation  with  Kyle  until  about 
tbe  date  of  the  execution  of  the  option  to 
Wyer,  and  Balrd  likely  had  none  for  some 
time  after  that  date.  Both  say  Kyle  admit- 
ted to  them  bis  knowledge  of  Griffin's  rela- 
tion with  Brast,  and  expressed  himself  as 
being  pleased  with  the  result  of  tbe  entire 
transaction.  All  of  this  Kyle  most  emphat- 
ically denies. 

According  to  the  testimony  of  Kyle  and 
Van  Osten,  measurably  corroborated  by  doc- 
nmentary  evidence  and  admissions  of  Griffin, 
some  of  tbe  tracts  of  coal  obtained  by  Brast 
and  conveyed  to  Balrd  by  him  and  Grlffln 
wonld  have  been  acquired  and  put  In  under 
the  5,000-acre  «^tlon,  but  for  Brast's  activ- 
ity in  tbe  field,  after  the  execution  of  that 
optical.  Grlffln  denies  this,  saying  an  Imagi- 
nary line  of  separation  between  Brast's  oper- 
ations and  those  of  Kyle  and  Van  Osten  was 
established,  but  tbe  evidence  of  this  is  rather 


slight  Kyle  and  Van  Osten  both  testify  to 
their  effort  to  o'btaln  tracts  Brast  acquired. 
While  they  bad  no  option  on  tbe  Hard  man 
group,  Kyle  says  he  bad  a  tentative  verbal 
agreement  with  Hardman  under  which  they 
were  to  be  taken  over,  upon  the  presentation 
of  an  opportunity  for  sale  thereof. 

That  Kyle  and  Van  Osten  desired  all  tbe 
coal  they  could  safely  handle  Is  beyond  doubt, 
and  It  Is  equally  certain  they  wanted  the 
Dewburst,  Hardman,  and  Bates  coal,  if  they 
could  handle  it.  Tbe  embarrassments  were 
lack  of  money  to  obtain  and  carry  these 
tracts  and  improbability  of  an  early  sale 
thereof  at  a  profit.  Nor  can  their  special  in- 
terest in'  tbe  locality  in  whldi  these  tracts 
were  be  denied.  In  conjunction  with  Grlffln, 
they  were  pursuing  tbe  method  usually  adopt- 
ed for  profitable  dealing  in  coal  in  place,  con- 
solidation of  as  large  an  area  as  can  be  car- 
ried and  sold.  Any  contiguous  marketable 
coal  Is  ordinarily  treated  as  being  within  the 
scope  of  such  an  undertaking,  inrovided  the 
financial  ability  of  tbe  purchaser  is  sufficient 
to  carry  It,  or  his  opportunity  for  a  quick  sale 
of  It  Justifies  the  purchase.  Not  until  the  ex- 
ecution of  the  Wyer  option  did  these  par- 
ties see  any  prospect  of  a  sale,  and,  until 
that  ttnae,  they  were  carrying  about  as  much 
coal  as  their  money  and  credit  justified,  and 
perhaps  more.  Under  such  circumstances, 
the  disinclination  of  Kyle  and  Van  Osten  to 
enter  upon  a  $25,000  to  $45,000  undertaking, 
such  as  the  purchase  of  tbe  Dewburst  coal, 
was  perfectly  natural  and  accordant  with  tbe 
usual  practice.  None  of  the  parties  thought 
it  safe  to  buy  tbe  Dewburst  coal  at  $8  in 
1903  or  1904.  Neither  Brast  nor  Grlffln  ven- 
tured then.  Through  those  years  and  down 
to  the  latter  part  of  1905,  Grlffln,  Kyle,  and 
Van  Osten  were  carrying  a  heavy  load.  Pur- 
chase-money notes  were  falling  due  and  could 
not  be  paid.  Obligations  In  tbe  banks  were 
embarrassing  also.  The  Interest  charge  was 
becoming  burdensome.  Tbe  silver  lining  to 
this  dark  cloud  was  the  Wyer  option.  It  im- 
mediately aroused  Brast  and  Grlffln  to  ac- 
tion. On  the  third  day  after  its  execution, 
they  bought  the  Dewburst  coal,  and  Brast 
became  active  In  the  procurement  of  tbe 
Hardman,  Bates,  and  other  tracts.  Kyle 
and  Van  Osten,  on  tbe  appearance  of  Wyer, 
were  willing  to  option  500  acres  more  coal 
than  they  had,  and  so  conditionally  bind 
themselves  to  obtain  and  convey  it.  On  the 
extension  thereof,  they  willingly  added  an- 
other 500  acres  they  did  not  then  have.  Had 
they  been  advised  that  Wyer  wanted  or 
would  take  an  option  for  5,500  acres  more, 
including  tbe  Dewburst,  Hardman,  and  Bates 
tracts,  they  might  have  Joined  in  that  There 
is  no  pretense  that  any  such  a  proposition 
was  then  and  there  made  to  tbem.  That 
5,500-acre  option  bore  tbe  same  date  as  tbe 
4,500-acre  one,  but  was  not  executed  in  tbe 
presence  of  Kyle  or  Van  Osten,  and  nob,»dy 
says  either  of  them  bad  notice  of  it    Just 
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when  tbey  obtained  knowledge  of  It  Is  not 
disclosed.  Though  neither  Grlflan  nor  Brast 
tiien  owned  the  Dewhurst  ooal,  this  5,S0O- 
acre  option  was  executed  by  Brast  alone. 
He  then  had  an  option  of  some  sort  on  It,  and, 
on  the  same  day,  assigned  a  one-half  Inter- 
est therein  to  Grlffln.  Three  days  later,  they 
bought  it.  Then  Brast  took  over  the  other 
tracts  and  subsequently  assigned  or  conveyed 
one-half  thereof  to  Griffin.  Van  Osten  says 
be  was  anxious  to  put  in  all  the  coal  he 
could,  but  later  became  fearful  that  Balrd 
would  not  be  able  to  pay  for  all  of  It  EJvl- 
dently  this  fear  does  not  relate  to  the  date 
of  the  option.  He  knew  nothing  of  Balrd  at 
that  time.  They  were  then  dealing  with 
Wyer  only.  It  relates  to  the  subsequent  de- 
livery of  coal  after  acceptance  of  the  op- 
tion. This  Is  obviously  true  also  of  the  testi- 
mony concerning  the  trepidation  caused  by 
Balrd's  inability  to  pay  the  amount  of  cash 
contemplated  and  to  pay  some  of  the  pur- 
chase-money notes  at  maturity. 
The   option   was   accepted   December   12, 

1905,  and  then  the  time  for  completion  was 
extended  to  March  25,  1906.  Griffin,  Kyle, 
and  Van  Osten  executed  their  first  deed  Jan- 
uary 20,  1906,  the  next  March  20,  1906,  an- 
other May  21,   1906,   and   another  May  25, 

1906.  Brast  and  Griffin  conveyed  the  Dew- 
hurst tract  to  Balrd  January  25,  1906,  only 
five  days  after  the  first  conveyance  by  Griffin, 
Kyle,  and  Van  Osten.  Ko  doubt  the  silver 
lining  began  to  fade  on  the  failure  of  Balrd 
to  produce  the  much  desired  and  long  hoped 
for  cash  when  deeds  were  tendered,  and  the 
clouds  lowered  again  on  the  receipt  of  notices 
of  the  protest  of  his  unsecured  notes,  some 
months  later.  Naturally  Kyle  then  figura- 
tively "sweat  blood"  agreeably  to  his  imputed 
admissions,  and  Griffin's  sleep  failed  blm. 
The  truth  of  the  testimony  to  these  admis- 
sions of  discomfort  and  gloom  Is  directly  in 
the  line  of  probability.  But  they  were  pe- 
riodical. Optimism  and  pessimism  alternat- 
ed throughout  the  greater  portion  of  the  op- 
erations involved. 

The  established  periods  of  adversity  In 
which  discouragement  overtook  Kyle  and  Van 
Osten  detract  very  much  from  the  probative 
force  of  the  declarations  imputed  to  them. 
Though  made,  as  claimed,  they  do  not  prove 
these  two  men  would  have  objected  to  the 
purctiase  of  the  tracts  in  question  at  the 
time  Griffin  Joined  Brast  in  taking  them 
over,  if  tbey  had  possessed  all  the  knowledge 
and  information  Griffin  had.  Wyer  was  his 
brother-in-law.  He  likely  knew  whether  Wy- 
er bad  a  purchaser  in  view  when  be  took 
the  options.  Tbey  spent  most  of  the  evening 
of  the  crucial  December  12,  1905,  together  at 
a  hotel  in  Clarksburg,  while  Kyle  and  Vaa 
Osten  remained  at  the  office  in  suspense  and 
comparative  ignorance.  Wyer,  for  some  rea- 
son, did  not  want  to  visit  the  office.  He 
tbinlu  Baird  was  with  him  at  the  hotel  that 
night,  and  no  doubt  he  was.    He  bad,  on  or 


about  December  Ist,  given  Baird  a  single 
option  on  10,000  acres  to  be  filled  from  bis 
two  options,  one  from  Griffin,  Kyle,  and  Van 
Osten  for  4,500  acres,  and  the  other  from 
Griffin  and  Brast  for  6,500  acres.  Kyle  says 
Grifiln  and  Brast  came  to  his  office  that 
evening,  and  he  spoke  to  the  latter  abont  pat- 
ting in  the  Dewhurst  coal,  and,  on  Brast's 
intimation  of  willingness  to  do  so.  Griffin  re- 
minded him  of  an  engagement  at  the  hotel, 
and  tbey  immediately  left  Both  deny  this, 
bat  it  seems  to  accord  with  their  established 
disinclination  to  let  Kyle  and  Van  Osten 
know  what  was  transpiring  at  the  hotel 
No  reason  for  Wyer's  alleged  unwillingness 
to  visit  the  office  is  perceived,  and  none  has 
been  assigned.  His  refusal  to  do  so  ccm- 
stltutes  Griffin's  sole  Justification  for  remain- 
ing at  the  hotel  during  the  greater  part  of 
the  evening. 

Griffin's  alleged  invitations  to  Kyle  and 
Van  Osten  to  Join  him  in  the  purchase  of  the 
coal  in  question  are  lacking  in  specifications 
of  time,  place,  and  circumstances.  They  are 
general  and  indefinite.  If  given,  they  may 
have  been  timed  with  reference  to  the  moods 
of  his  associates.  There  is  no  pretense  that 
they  were  given  in  December,  1905,  or  Janu- 
ary, 1006,  when  conditions  favored  their  ac- 
ceptance. Nor,  indeed,  are  any  specific  times 
given.  His  protestation  of  lack  of  a  part- 
nership relation,  lmx)OBlng  duty  to  give  his 
associates  an  opportunity  to  participate  with 
blm  in  the  purchase  of  these  tracts,  does  not 
harmonize  with  his  tender  of  the  detailed 
Smith  tract  of  139  acres  and  some  others 
which  he  says  they  declined  to  accept 
Though  not  contiguous  to  the  Dye,  Kyle,  aiid 
Homor  nucleus,  tbey  were  in  the  same  local- 
ity, wherefore  he  seems  to  have  felt  it  his 
duty  to  offer  to  put  them  into  the  Joint  un- 
dertaking. The  Dewhurst  land  was  more  di- 
rectly In  the  line  of  the  Joint  ettort  and  more 
desirable  territory,  but  be  deemed  himself 
under  no  obligation,  at  the  time  of  his  pur- 
chase thereof,  to  give  his  associates  an  op- 
portunity to  Join  in  it 

[1-3]  This  analysis  of  the  evidence  brings 
the  case  clearly  within  the  well-settled  prin- 
ciples declared  and  applied  in  Krebs  ▼. 
Blankenship,  80  S.  B.  948,  Tliome  r.  Blown, 
63  W.  Va.  603,  60  S.  E.  614,  and  HcKlnley 
V.  Lynch,  58  W.  Va.  44,  61  8.  HL  4,  provided 
the  Joint  enterprise  was  not  limited  to  coal 
actually  purchased,  and  did  not  extend  to  or 
include  coal  contemplated  but  not  purchased, 
nor  establish  a  relation  at  confidence  among 
the  parties,  imposing  dnty  to  make  full  dis- 
closure of  advantageons  InformatloD  and 
opportunities. 

That  the  purchase  and  sale  of  real  estate 
is  proper  subject-matter  for  a  copartnership 
is  not  an  open  question.  It  is  well  settled  In 
this  state  as  elsewhere.  But  it  is  said  there 
could  have  been  no  partnership  here,  be- 
cause the  members  of  the  association  had  no 
power  separately  and  individually  to  make 
binding  contracts  of  purchase  or  sale  for  ana 
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on  itt)  behalf.  In  other  words,  the  contention 
Is  that  no  coal  became  partnership  coal,  nntU 
after  It  waa  bought  by  the  Joint  and  nnanl- 
mous  action  of  the  members,  wherefore  no 
duty  could  have  been  Imposed  upon  any  mem- 
ber, toward  his  associates,  respecting  any  coal 
not  actually  purchased;  and  Latta  v.  Kll- 
boum,  150  D.  S.  524.  14  Sup.  Ct  201.  87  L. 
EA.  1169,  Is  cited  and  relied  upon  as  sustain- 
ing the  proposition.  The  facts  in  that  case 
were  vitally  different  from  those  Involved 
here.  Latta  was  a  member  of  a  firm  of 
brokers,  not  at  all  engaged  In  the  purchase 
and  sale  of  real  estate  on  their  own  account 
He  engaged  with  Stearns  in  some  purchases 
and  sales  of  real  estate  which  the  firm  han- 
dled for  them  as  agents,  and  on  which  It 
took  its  commissions.  Afterwards  the  other 
members  of  the  firm  endeavored  to  compel 
him  to  account  ifor  the  profits  he  had  deriv- 
ed from  these  transactions.  In  the  bill  they 
alleged  an  agreement  among  the  members  of 
the  firm,  forbidding  any  of  them  from  en- 
gaging in  the  business  of  buying  and  sell- 
ing any  real  estate,  on  their  own  account  or 
with  any  other  person  or  persons,  without 
first  having  explained  the  proposed  transac- 
tion to  the  firm  and  given  it  an  opportunity 
to  take  part  in  it.  This  allegation  was  de- 
nied and  not  established  by  proof.  Neverthe- 
less the  court  treated  it  as  having  been  es- 
tablished, for  the  purpose  of  a  test  of  the 
rights  of  the  parties  under  it,  if  it  had  been. 
Defining  it  as  being  only  an  agreement  to 
furnish  information,  the  court  held  It  did  not 
enlarge  the  scoi)e  of  the  partnership.  Mr. 
Justice  Jackson,  delivering  the  opinion,  said: 
"It  would  be  a  perversion  of  language  and  a 
confusion  of  ideas  to  treat  such  a  stipulation, 
if  it  were  clearly  established,  as  creating  a  part- 
nership in  future  options  to  buy  what  did  not 
already,  by  the  terms  of  the  copartnership,  come 
within  the  scope  and  character  of  the  partner- 
ship business." 

He  further  said  the  stipulation  "at  most 
could  only  be  regarded  as  an  agreement  for 
a  future  partnership  in  respect  to  such  prop- 
erties as  might  be  specially  selected  for 
speculation."  But  all  of  this  must  be  read 
in  the  light  of  the  facts.  The  firm  had  never 
bought  and  sold  any  real  estate  on  Its  own 
account,  and  there  was  no  agreement  among 
the  members  that  it  should  do  so.  The  stipu- 
lation set  up  provided  no  -  more  than  that 
any  member  desiring  to  engage  in  that  busi- 
ness should  bring  his  opportunity  or  scheme 
to  the  attention  oif  the  firm  to  enable  it  to 
say  whether  It  desired  to  take  a  new  line 
of  business,  not  additional  business  of  the 
kind  in  which  it  was  engaged.  Prosecution 
by  a  member  of  the  firm  of  a  business  in 
which  the  firm  was  not  at  all  engaged  did 
not  amount  to  competition  with  the  firm  nor 
work  an  abstraction  of  any  of  its  profits,  ac- 
tual or  potential.  It  was  not  in  any  way 
inimical  to  the  firm.  Here  the  parties  had 
no  business  in  common  other  than  the  pur- 
chase and  sale  of  coal.  The  taking  of  addi- 
tional tracts  wrought  no  change  In  the  char- 


acter of  their  business  nor  a  departure  In 
any  sense.  As  indicated  by  their  situation 
and  purposes  and  all  the  circumstances,  their 
enterprise  was  limited  to  a  certain  locality, 
rather  than  to  certain  purchases.  It  was  not 
an  agreement  to  buy  and  sell  coal  every- 
where, but  only  in  and  around  the  territory 
indicated  by  the  Dye,  Kyle,  and  Homor 
holdings.  Supposing  the  parties  to  have 
agreed  among  themselves  to  purchase  these 
and  other  adjoining  tracts,  to  the  extent  of 
their  ability  to  procure  and  dispose  of  them 
at  a  profit,  all  such  tracts  would  clearly  come 
within  the  scope  of  the  agreement  and  under- 
taking. Does  the  Imposition  of  restraint  or  a 
limitation  upon  the  agency  of  each  member 
narrow  the  scope  of  the  enterprise?  Not  at 
all.  The  agency  is  not  the  partnership,  nor 
the  dominant  factor  In  It  It  is  a  mere  In- 
cident of  the  relation  established  by  the  agree- 
ment defining  the  character  and  scope  of  the 
undertaking,  and  may  be  enlarged  or  dimin- 
ished according  to  the  judgment  or  wishes 
of  the  parties,  without  destruction  of  the 
partnership  relation.  Bates  v.  Forcht,  89  Mo. 
121,  1  S.  W.  120;  Mining  Co.  v,  Laverty,  1.50 
Pa.  287,  28  Atl.  207;  Radcliffe  v.  Vamer,  55 
Ga.  427;  Frost  v.  Hansford,  1  E.  D.  Smith 
(N.  Y.)  540.  An  agreement  to  buy  and  sell 
on  conditions  is  nevertheless  an  agreement 
The  introduction  of  conditions  does  not  de- 
stroy it.  If  these  parties  expressly  or  im- 
pliedly agreed  to  take  all  of  such  Iradies  of 
coal  in  a  given  locality  as  they  should  mian- 
imously  approve  as  fit  subjects  of  purchase, 
the  general  agreement  would  clearly  embrace 
all  of  them.  The  condition  for  approval 
would  not  affect  the  scope  of  tlie  enterprise 
any  more  than  such  a  limitation  In  a  coiwrt- 
nership  for  the  handling  of  live  stock,  mer- 
chandise, securities,  or  any  other  commodity 
would  affect  Its  scope.  It  merely  determines 
the  method  of  execution  of  the  scheme.  All 
the  tracts  would  be  potentially  within  the 
agreement,  not  within  the  power  of  one  mem- 
l>er,  but  within  the  power  of  all.  The  scope 
of  the  partnership  would  be  determined  by 
the  breadth  of  the  general  agreement 

The  coal  in  question  was  obviously  in  the 
line  of  the  aims  and  purposes  of  the  parties. 
As  a  whole,  it  was  contiguous  to  their  nucleus 
and  lay  between  it  and  the  railroad.  In  such 
enterprises,  an  outlet  is  generally  essential. 
An  advantageous  salie  cannot  be  made  with- 
out it  Baird's  option  affords  some  evidence 
of  the  advantageous  connection  of  these  prop- 
erties, and  Wyer  took  his  two  options  so  as 
to  enable  him  to  consolidate  the  tracts, 
with  access  to  means  of  transportation. 
Whether  Baird  would  have  taken  the  4,823.- 
66  acres  without  the  coal  lying  between  it 
and  the  railroad  does  not  appear,  but  his 
10,000-acre  option,  taken  so  as  to  include  it. 
discloses  his  view  of  the  situation  as  a  coal 
dealer,  as  the  action  of  Brast,  Griffin,  and 
Wyer  in  covering  all  these  tracts  with  two 
options  in  the  hands  of  one  man  Indicates 
theirs.     Manifestly  their  conception  of  the 
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relation  of  tbe  tracts,  respecting  their  stand- 
ing In  the  market,  coincided  with  that  of 
Kyle  and  Van  Osten,  and  lends  support  to 
Kyle's  contention  as  to  the  scope  of  the  part- 
nership agreement. 

The  written  memorandam  of  agreonent 
must  be  read  in  the  light  of  all  the  drcnm- 
Btances,  and,  being  so  read.  It  does  not  de- 
fine the  territorial  limits  of  the  enterprise. 
No  express  limitation  of  that  kind  is  found  In 
its  terms.  Nor  are  its  terms  inconsistent 
with  the  partnership  relation.  On  the  con- 
trary, they  disclose  some  of  the  elements  of 
that  relation,  Joint  burden  of  costs  and  ex- 
penses and  equal  division  of  profits.  They 
impliedly  express  purpose  to  sell  as  well  as 
to  buy.  In  case  of  a  loss,  equal  contribution 
to  costs  and  expenses  would  necessitate  equal- 
ity in  loss.  As  these  elements  of  a  co- 
partnership agreement  appear  in  the  terms  of 
the  Instrument,  it  cannot  destroy  the  force 
of  the  extraneous  evidence  of  partnership. 

Upon  these  views  and  conclusions,  we  think 
the  finding  of  the  trial  court  on  this  issue  is 
right 

[4]  The  allowance  of  a  commission  to  Orlf- 
fin  is.  clearly  wrong.  He  proves  no  special 
agreement  for  compensation.  Kyle  and  Van 
Osten  both  positively  deny  Its  existence. 
Aside  from  the  testimony  of  Griffin  and  his 
wife,  neither  of  whom  specifies  any  rate  or 
basis  of  compensation,  the  claim  is  founded 
upon  inferences  and  vague  expressions  of 
wllllnguess  to  compensate.  Van  Osten  says 
the  only  oSet  of  compensation  to  Grlffln  he 
ever  made  was  a  remark  that,  on  Griffin's 
sale  of  the  coal,  he  would  give  him  a  trip  to 
Atlantic  City.  There  is  evidence  tending  to 
prove  £^le  offered  certain  i>ersons  a  one- 
fourth  interest  in  the  holdings,  if  they  would 
indorse  $30,000  of  the  firm's  paper,  but  that 
was  no  offer  to  Griffin.  Offers  of  commis- 
sion to  third  persons  are  established,  but 
these  do  not  inure  to  Griffin.  Willingness  to 
pay  commissicmB  to  strangers  a.nd  generally 
to  any  person  who  would  make  the  sale  and 
expressions  thereof  constitute  no  evidence  of 
a  special  agreement  to  allow  a  commission 
to  a  member  of  the  firm.  He  stands  on  a 
different  footing  from  that  of  a  stranger. 
Prima  facie  his  services  belong  to  the  firm 
and  are  paid  for  by  his  membership.  Grlffln 
rendered  very  generous  and  efficient  service. 
His  ability  seems  to  have  been  far  greater 
than  that  at  his  associates,  but  no  provision 
was  made  in  the  partnership  agreement  for 
a  larger  share  of  profits  to  him  on  that  ac- 
count All  agree  they  were  to  bear  the  ex- 
penses and  losses  and  share  the  profits  equal- 
ly,- and  services  of  members  are  not  regard- 
eid  as  exjienses,  when  all  the  parties  are  ac- 
tive. 

The  decree  of  February  16,  1912,  will  be 
affirmed,  that  of  August  13,  1912,  reversed, 
and  the  cause  remanded. 

I.TNCH,  J.,  absent 


017  Ta.  too 
JOHNSTON   et   aL   T.    OOMMONWOM/TB 
«z  rel.  nCRRT. 

(Supreme  Court  of  Appeals  of  Virginia.    Job* 

10, 1915.    On  Petition  to  Rehear, 

June  24,  1015.) 

1.  Iksanx  Pkbsonb  «=>42— GoiaaTRB— &t- 

TLXHBNT  or  ACC017NTS— COHOLUSITBNXBB. 

Under  C!ode  1004,  i  2009,  providias  that 
accoanta  of  committees  of  insane  persona  before 
the  commissioner  of  accounts  shall,  after  con- 
firmation, be  taken  to  be  correct  except  so  far 
as  it  might  be  surcharged  and  falsified  in  a  suit 
in  proper  time,  in  a  suit  to  recover  from  the 
committee  and  his  surety  the  amount  charged 
against  him  on  settlement  of  his  account  before 
the  commisidoner  of  accounts,  it  cannot  be  shown 
that  the  amount  had  been  legitimately  expended 
at  the  time  of  the  settlement 


ises,  I 
:    De 


sons.  Cent.  Dig.  gg  04^7;    Dec.  Dig.  ^s»42.] 

2.  INBARK  PerSOITS  «=»42— ColOfTRBB— SBT- 
TI.EHBNT  OF  ACOOOKTB— OBOXTNDB  WOtt  OPXH- 
INO. 

A  bill,  merely  seeking  to  correct  an  error 
which  it  was  alleged  the  commissioner  of  ac- 
counts made  in  his  settlement  of  the  acconnts  of 
a  committee  of  an  Insane  person,  but  stating 
no  grounds  of  fraud,  accident  or  mistake,  ia  not 
sufficient  to  reopen  the  settlement 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cedt  Dig.  gg  64-67 ;   Dec.  Dig.  <8=>42.] 

Error  to  Court  of  Law  and  Chancery  of 
City  of  Norfolk. 

Action  by  Lillian  Perry,  admlnlstratilz, 
against  R.  M.  Johnston,  committee,  and  anoth- 
er. From  a  judgment  for  plalntUE,  defend- 
ant brings  error.    Affirmed. 

R.  R.  Hicks,  of  Norfolk,  for  plalntifls  In 
error.  Jas.  G.  Martin,  of  Norlblk,  tor  de- 
fendants in  error. 


KELLY,  J.  On  the  7th  day  of  Feibnaiy, 
1902,  by  a  competent  order  of  court,  B.  M. 
Johnston  was  appointed  as  committee  of 
John  Sales,  and  gave  bond  with  the  United 
States  Fidelity  &  Guaranty  Company  aa  his 
surety.  By  the  same  order  Sarah  Sales,  the 
mother  of  John  Sales,  who  had  theretofore 
qualified  as  such  committee,  was  permitted 
to  resign  and  was  discharged  from  further 
liablUty. 

By  a  report  of  T.  T.  Hubard,  commissioner 
of  accounts,  filed  In  the  proper  clerk's  ofltee 
on  the  15th  of.  May,  1008,  the  said  R.  M. 
Johnston,  committee,  was  charged  with  $49L- 
28,  principal,  and  $100.80  interest,  being  a 
total  charge  of  $592.08.  Johnston  excited 
to  this  report  but  the  exceptions  were  over- 
ruled and  the  report  was  confirmed  by  the 
court  and  duly  recorded. 

John  Sales  died  in  1913.  On  February  28, 
1914,  lilly  Perry  qualified  as  his  administra- 
trix, and  shortly  thereafter  brought  this  ac- 
tion of  debt  against  Johnston  and  his  surety 
to  recover  the  amount  charged  against  John- 
ston In  the  above-mentioned  report 

At  the  trial,  after  the  foregoing  facts  had 
been  made  to  appear  by  evidence  for  the 
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plaintiff,  the  defendants  offered  to  proye  tbe 
following  facta:  That  John  Sales  enlisted  In 
the  United  States  Navy  In  1898;  that  In  1902 
he  became  insane  and  was  confined  In  a  hos- 
pital at  Washington,  whwe  be  was  cared  for 
by  the  goTemment;  that  at  the  time  of  Us 
Insanity  there  was  due  him  by  the  govern- 
ment the  money  that  was  tamed  over  to  R. 
M.  Johnston,  committee;  that  Johnston  quali- 
fied as '  committee  In  February,  1002,  and 
served  as  committee  until  1905;  that  on 
that  date  Sarah  Sales  was  appointed  by  tbe 
drcnlt  court  of  Norfolk  county  committee  of 
John  Sales,  and  upon  her  qualification  as 
such  I.  W.  Eason,.  as  attorney  for  her  as 
committee,  demanded  from  Johnston  the 
amount  of  money  In  his  hands,  amountlog  to 
$523  and  some  cents ;  that  Johnston  gave  the 
money  to  Eason,  as  attorney  for  Sarah  Sales, 
committee,  taking  his  receipt  for  It,  and  at 
the  same  time  Johnston  turned  over  to  blm 
the  check,  he  turned  over  his  voucher, '  etc., 
with  tbe  request  that  Eason  should  attend 
to  the  settlement  of  his  accounts,  which 
Eason  promised  to  do;  Johnston  heard  no 
more  of  this  matter  until  1908,  when  he  ascer- 
tained the  account  bad  not  been  settled,  and 
then  he  made  up  the  statement  exhibited  In 
evidence;  that  Eason  held  the  money  and 
gave  It  to  Sarab  Sales  from  time  to  time, 
for  her  support  and  maintenance,  until  the 
whole  sum  was  In  that  way  expended;  that 
she  was  an  old  and  feeble  woman,  and  was 
the  mother  of  John  Sales;  that  Sarah  Sales 
was  a  resident  of  Norfolk  county  at  the  time 
she  qualified  as  committee  in  1905;  that  John 
Sales  was  a  resident  of  the  county  of  Nor- 
folk at  the  time  of  his  enlistment;  that  the 
family  of  John  Sales  consisted  of  his  mother, 
Sarah  Sales,  and  two  sisters,  Lilly  Perry  and 
Henrietta  Howard;  that  both  lived  with 
their  mother  until  1907 ;  that  Henrietta  How- 
ard was  married  In  1905,  and  is  39  years 
old,  and  Lilly  Perry  is  36  years  old;  and 
that  John  Sales  had  no  children. 

Bat  the  court  refused  to  admit  the  evi- 
dence offered  as  aforesaid —  ' 

"on  the  ground  that  the  settlement  of  account 
before  tbe  commissioner  of  accounts,  as  set  out 
in  the  evidence  of  the  plaintiff,  was  conclusive." 

The  defendants  then  offered,  and  tbe  court 
allowed,  in  evidence  a  certain  blU  for  an  in- 
junction and  order  refusing  the  same,  which 
will  be  hereafter  briefly  noticed. 

There  was  a  verdict  and  Judgment  for  the 
plaintiff,  and  the  sole  question  to  be  deter- 
mined upon  this  writ  of  error,  which  was 
awarded  to  that  Judgment,  is  as  to  the  cor- 
rectness of  the  action  of  the  court  in  holding 
that  the  settlement  of  account  was  conclu- 
sive, and  in  refusing  the  aforesaid  evidence 
on  that  ground.  As  la  correctly  stated  In  tbe 
reply  brief  for  the  plaintiffs  in  error,  "no 
other  question  is  dlscussbd  in  the  petition" 
for  the  writ  of  error. 

[11  We  do  not  think  this  can  be  regarded 
as  an  open  question  In  Virginia.     Section 


269D  of  the  Code  provides  that  an  accounts 
of  this  character,  after  confirmation — 
"■hall  be  taken  to  be  correct,  except  so  far  aa 
the  same  may,  in  a  suit  in  proper  time,  be  sur- 
charged and  falsified." 

In  the  case  of  Carter  ▼.  Sklllman,  108  Va. 
204,  60  S.  B.  776,  this  court,  in  an  opinion 
delivered  by  Judge  K^th,  went  fully  into  tbe 
finality  of  settlements  made  by  fiduciaries 
under  the  provisions  of  the  chapter  of  the 
Code  of  Virginia  to  which  section  2690  be- 
longs, and  held  such  settlements  to  be  final 
and  conclusive  as  to  all  matters  therein  di- 
rectly adjudicated.  The  opinion  in  tliat  case 
must  be  taken  as  expressing  the  views  of 
this  court  In  the  instant  case,  and  we  deem 
it  unnecessary  to  make  any  farther  reference 
to  the  authorittes  upon  this  question. 

[2]  Considerable  stress  was  laid  in  the 
oral  argument  and  in  the  brief  upon  the  fact 
that  the  plaintiff  in  error  bad  applied,  first 
to  the  circuit  court,  and  then  to  one  of  the 
Judges  of  this  court,  for  an  injunction  to 
stay  tbe  present  action  until  In  a  court  of 
equity  the  account  of  Johnston,  committee, 
could  be  corrected,  and  that  the  injunction 
In  each  Instance  was  denied.  The  grounds 
upon  which  the  injunction  was  refused  are 
not  indicated.  Whether  the  application  was 
rightly  or  wrongly  refused  is  hardly  a  perti- 
nent question  in  this  case,  but  if  tbe  applica- 
tion for  an  injunction  were  now  before  us 
for  action,  we  would  have  no  hesitancy  In 
refusing  it  The  bill  states  no  ground  of 
fraud,  accident,  or  mistake,  but  merely  seeks 
to  correct  an  error  which  it  alleges  the  com- 
missioner of  accounts  made  in  bis  settle- 
ment. This  Is  not  sufficient  to  entitle  the 
complainant  to  reopen  the  settlement  by  bill 
in  equity.  See  19  Ency.  PL  4  Pr.  1066, 1067; 
Boolton  v.  Scott,  3  N.  J.  Bq.  231;  Clyce  t. 
Anderson,  49  Mo.  37. 

There  was  no  error  in  the  Judgment  com- 
plained of,  and  it  must  be  affirmed. 

Affirmed. 

On  Petition  to  Behear. 

We  are  asked  to  rehear  this  case  upon  tlie 
ground  that  the  alleged  oontributions  by 
Eason  to  the  support  of  Sarah  Sales  would, 
if  proved,  have  been  proper  credits  upon 
Johnston's  liability  as  fixed  by  the  commis- 
sioner of  accounts  and  confirmed  by  tlie 
court 

This  contention  cannot  be  maintained  for 
the  reason,  not  affirmatively  appearing  in  the 
opinion,  but  conclusively  shown  by  the  rec- 
ord, that,  according  to  Johnston'a  claim,  the 
entire  fund  had  been  thus  applied  before  his 
accounts  were  settled.  This  being  true,  the 
defendants  are  precluded  by  the  effect  of  the 
statute  (section  2699)  from  setting  up  in  tills 
action  alleged  credits  and  offsets  arising  pri- 
or to  the  settlement 

Whether  Johnston  offered  to  prove  such 
offsets  or  credits  before  the  commissioner, 
and,  if  not,  why  not,  and  why,  in  either 
event,  he .  waited  antU  after  the  death  of 
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both  John  aod  Sarah  Sales,  and  until  this 
action  was  brought,  nearly  six  years,  before 
he  made  any  attempt  to  correct  the  alleged 
errors  In  the  settlement,  are  therefore  Imma- 
terial questions,  except  as  illustrative  of  the 
wisdom  of  the  statute.  And  the  same  may 
be  said  as  to  why  Eason  should  have  taken, 
if  he  did,  the  unusual  and  improbable  course 
of  paying  the  fund  in  small  sums  to  Sarah 
Sales  for  her  support  when  she  was  entitled 
to  the  whole  sum  at  once  as  committee  of 
John  Sales. 
The  rehearing  is  denied. 


(U7  Va.  4E2) 

BLACKSTONB  MFG.  CO.  ▼.  ALLEN. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
10,  1916.) 

i.  Logs  and  Loooino  €=>3— Sale  of  Stand- 
ing Timber— TiTLB— Forfeiture. 

A  contract  of  sale  of  standing  timber  to  cut 
and  remove  does  not  pass  ab.<K>lute  title  to  the 
timber  until  the  purchaser  cuts  and  removes  the 
same  within  the  time  allowed  by  the  contract. 

[Ed.  Note.— For  other  cases,  see  Logs  and  Log- 
ging, Cent.  Dig.  U  6-12 ;  Dec.  Dig.  €=>3.) 

2.  Logs  and  Loooing  ®=93— Sale  of  Stand- 
ing Timber — Contracts— Construction — 
"The  Yeably  Interest  on  the  Purchase 
Price." 

A  contract  of  sale  of  standing  timber, 
which  gives  the  purchaser  seven  years  within 
which  to  cut  and  remove  the  timber,  and  which 
gives  him  an  additional  three  years,  or  so  much 
as  he  may  desire,  provided  be  pays  "the  yearly 
interest  on  the  purchase  price  of  the  timber, 
provides  for  an  extension  period ;  bat  the 
phrase,  "the  yearly  interest  on  the  purchase 
price"  means  the  interest  for  one  year  on  the 
price  and  to  obtain  an  extension  the  purchaser 
must  pay  interest  for  one  year. 

[Ed.   Note.— ITor   other  cases,   see   Logs   and 
Logging,  Cent.  Dig.  H  6-12 ;    Dec.  Dig.  <8=>3.] 

8.  Loos  AND  LoooiNo  ^=»3 — Sale  or  Stand- 
ing TiimER— Extension  of  Time — Condi- 
tions—Waiver. 

A  grantor  in  a  contract  of  sale  of  stand- 
ing timber  to  be  cut  and  removed  within  a  spec- 
ified time,  and  an  additional  time  given  on  the 
purchaser  paying  yearly  interest  on  the  price, 
may  waive  payment  of  the  yearly  interest  both 
as  to  time  and  amount;  but  a  waiver  must  be 
established  by  evidence  which  is  not  done  by 
proof  of  correspondence  between  the  parties 
wherein  the  purchaser  insisted  on  payment  of 
the  yearly  interest  to  extend  the  time  for  a  year. 
[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  iS  6-12;    Dec.  Dig.  <8=93.] 

4.  Loos  AND  Logging  C=>3— Sale  of  Stand- 
ing Timber — Contracts— Construction. 
A  contract  of  sale  of  standing  timber,  which 
provides  that  the  timber  shall  be  cut  and  remov- 
ed within  b  specified  period,  and  which  gives  to 
the  purchaser  an  additional  period  of  three 
years,  provided  he  pays  the  yearly  interest  on 
the  price  of  the  timber,  requires  the  purchaser 
to  apply  for  an  eztensiun  of  the  time  for  the  cut- 
ting and  removal  of  timber  if  he  desires,  and 
to  pay  or  tender  the  interest,  and  the  grantor 
may  not  demand  the  consideration  for  an  exten- 
sion of  the  .period  until  the  original  period  has 
ended. 

[Ed.   Note.— For  other  cases,   see   Logs  and 
LogKing.  Cent.  Dig.  §§  6-12;    Dec.  Dig.  <8=»3.] 


5.  Logs  and  Loooiiro  9=>3— Saix  of  Stand* 
iNG  Timber— Removal  After  Termination 
of  Period— Davaoes— Extension— Insibdc- 

TI0N8. 

Where  a  purchaser  of  standing  timber  to 
be  cut  and  removed  within  a  specified  period,  or 
an  extended  period  on  compliance  with  condi- 
tions, did  not  comply  with  the  conditions,  bnt 
after  the  termination  of  the  specified  period  re- 
moved timber  or  logs,  or  the  manufactmred  prod- 
ucts thereof,  and  the  grantor,  seeking  to  recov- 
er damages  therefor,  established  the  stumpage 
value  of  standing  timber,  and  the  value  of  logs 
cut  down  and  in  place,  or  hauled  to  mills,  and 
when  manufactured  into  merchantable  forms, 
an  instruction  that  all  of  the  timber  not  re- 
moved within  the  specified  period  remained  the 
property  of  the  grantor,  and  that  the  measure  of 
damages  was  the  value  of  the  lumber  at  the  time 
of  the  taking  and  carrying  away  not  exceeding 
the  damages  demanded,  was  sufficient. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  gS  6-12 ;  Dec  Dig.  «=»3.] 

Error  to  Circuit  Court,  Lunenburg  County. 

Action  by  L.  E.  Allen  against  the  Black- 
stone  Manufacturing  Company.  There  was  ■ 
Judgment  for  plaintiff,  and  defendant  brlugs 
error.    Affirmed. 

The  court  gave  the  Jury  the  following  in- 
structiom: 

1.  The  court  instructs  the  jury  that  its  duty 
is  to  determine  all  questions  of  fact,  but  that  it 
is  the  exclusive  duty  of  the  court  to  construe 
the  legal  effect  of  instruments  in  writing;  and 
thot  the  court  construes  the  deed  offered  in  evi- 
dence in  this  case  and  made  by  and  between  the 
plaintiff  and  defendant,  as  follows: 

(a)  That  said  instrument  is  a  conditional  sale 
of  such  standing  timber  on  the  tract  of  land  de- 
scribed in  said  instrument  as  is  cut  and  remov- 
ed before  the  expiration  of  seven  years  from  the 
dat6  of  said  instrument. 

(h)  That  the  foregoing  section  of  this  instruc- 
tion is  subject  to  the  qualification  as  to  whether 
or  not  the  defendant  obtained  an  extension  be- 
yond the  period  aforesaid  in  said  instrument. 

(c)  The  court  instructs  the  jui^  that  the 
plaintiff  in  this  case  may,  if  he  so  wishe^  waive 
the  payment  of  said  yearly  interest,  both  as  to 
time  and  amount,  but  that  said  waiver  must  be 
established  by  the  evidence  in  this  case,  and  the 
only  evidence  submitted  in  this  case  with  re- 
spect thereto  upon  which  the  court  must  pass 
consists  of  certain  written  letters  which  passed 
between  the  plaintiff  and  the  defendant,  and  the 
court  construes  those  letters  as  insufficient  to 
establish  a  waiver  either  of  the  time  of  the  pay- 
ment of  said  yearly  interest  or  of  the  amount 
thereof. 

2.  The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  there  was  any 
standing  timber  remaining  on  the  tract  of  land 
in  question  at  the  expiration  of  the  seven  years 
period  mentioned,  and  the  extension  period  bad 
not  been  acquired,  such  standing  timber  was  on 
the  3d  day  of  February,  1913,  and  thereafter, 
the  property  of  the  plaintiff. 

3.  The  court  instructs  'the  jury  that  It  con- 
strues the  said  instrument  with  respect  to  the 
extension  to  be  in  the  naure  of  a  condition 
precedent,  and  that  it  was  the  duty  of  the  de- 
fendant in  order  to  avail  itself  of  the  said  ex- 
tension period,  or  any  part  thereof,  to  have  ten- 
dered to  the  plaintiff  the  yearly  interest  provid- 
ed for  in  said  instrument,  on  or  before  the  2d 
day  of  February,  1913. 

4.  The  court  instructs  the  jury  that  such  tim- 
ber as  was  cut  down  and  either  lying  in  place  or 
hauled  to  the  mill  on  the  same  premises,  but 
remained  in  the  form  of  logs,  prior  to  Febru- 
ary 3,  1013,  was  and  remained  the  property  of 
the  plaintiff. 
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6.  The  coart  instructs  the  jury  that  as  to 
•ucfa  timber  as  was  cut  after  February  3,  1913, 
it  is  immaterial  whether  it  was  hauled  to  the 
mill,  whether  it  was  sawed  into  lumber,  or 
whether  it  was  removed  from  the  premises;  for 
in  either  event  the  court  instructs  the  jury  that 
said  timber  was  and  remained  the  property  of 
the  plaintiff. 

6.  The  court  instructs  the  jury  that  it  was  the 
duty  of  the  defendant  to  have  cut  and  removed 
the  timber  from  the  premises  described  in  the 
deed  here  in  question,  before  acquiring  absolute 
title  thereto;  and  if  the  jury  believe  from  the 
evidence  in  this  case  that  the  defendant  cut 
down,  sawed,  or  manufactured  timber  into  lum- 
ber, which  lumber  was  sawed  or  manufactured, 
although  cut  prior  to  February  3,  1013,  and  re- 
mained on  the  premises  on  Febrnary  3,  1913, 
then  in  that  event  the  defendant  acquired  no  ab- 
solute title  to  such  lumber,^  but  that  the  aame 
was  the  property  of  the  plaintiff. 

7.  The  court  instructs  the  jury  that  under  its 
construction  of  the  deed  in  question  it  construes, 
and  80  determines,  that  the  defendant  acquired 
title  to  .only  such  timber  as  was  cut  and  remov- 
ed from  the  premises  prior  to  February  3,  1913 ; 
that  the  conditions  "cut  and  removed"  are  im- 
perative, and  that  manufacturing  or  sawing  the 
said  timber  into  lumber  "fore"  February  3, 
1913,  will  not  comply  with,  and  cannot  be  sub- 
stituted for,  the  condition  of  removal  found  in 
said  deed,  if  the  jury  believe  from  the  evidence 
that  said  sawed  lumber  remained  upon  the 
premises  until  after  February  3,  1913. 

8.  The  court  instructs  the  jury  that  if  they 
find  from  the  evidence  in  this  case  that  any  tim- 
ber was  standing  on  the  said  premises  on  or 
after  February  3,  1913,  ns  hereinbefore  instruct- 
ed the  said  standing  timber  was  and  remained 
the  property  of  the  plaintiff,  and  that  the  cut- 
ting, hauling,  manufacturing,  or  sawing  of  such 
timber  will  not  affect  the  ownership  of  said 
timber,  and  will  not  put  title  thereto  into  the 
defendant. 

9.  The  court  instructs  the  jury  that  there  is 
a  count  in  the  declaration  of  tbe  plaintiff  alleg- 
ing damage  to  the  realty  caused  by  tbe  cutting 
and  hauling  of  the  timber  uncut  on  February 
3,  1913;  that  the  only  evidence  in  the  record 
concerning  tbe  amount  of  this  damage  is  that 
it  was  $25  or  $30,  and  this  evidence  is  undis- 
puted ;  and  if  tbe  jury  believe  from  the  evi- 
dence that  this  statement  is  true  they  shall  find 
for  the  plaintiff  on  this  count. 

10.  The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  there  was  any 
manufactured  lumber  lying  upon  the  premises 
in  question  on  February  3,  1913,  and  if 'any  tim- 
ber was  sawed  or  manufactured  thereafter, 
tbe  jury  are  reminded  of  instructions  Nos.  2,  4, 
5,  6,  7,  and  S,  to  the  effect  that  tbe  said  lum- 
ber was  and  remained  the  property  of  the  plain- 
tiff ;  and  if  the  jury  find  from  the  evidence  that 
tbe  sawed  lumber  was  taken  and  carried  away 
by  the  defendant,  its  agents  or  employes,  they, 
the  jury,  are  instructed  that  the  measure  of 
damages  in  the  event  of  such  taking  and  carry- 
ing away  shall  be  the  value  at  the  time  of  the 
•aid  taking  and  carrying  away. 

11.  Tbe  court  instructs  the  jury  that  in  no 
erent  are  they  to  find  damages  for  the  plaintiff 
in  a  sum  exceeding  $5,000. 

W.  Moucnre  Gravatt,  of  Blackstone,  and  B. 
P.  Buford,  of  LawrenceTiUe,  for  plaintiff  in  er- 
ror. McNeill,  Hudgins  &  Ozlln,  of  Biclimond, 
for  defendant  In  error. 

CARDWELL,  J.  This  action  grows  out  of 
a  contract  for  tbe  sale  of  standing  timber, 
and  the  declaration  filed  by  the  plaintiff.  It. 
E.  Allen,  against  the  defendant,  Blackstone 
Manufacturing  Company,  contains  five  counts. 
Upon  the  issue  Joined  on  the  plea  of  the 


defendant  of  not  guilty  there  wae  a  trial,  re- 
sulting in  a  judgment  of  the  court  on  the  ver- 
dict of  a  jury  in  favor  of  the  plaintiff  award- 
ing damages  in  the  sum  of  $1,500.  To  that 
judgment  this  writ  of  error  was  allowed  the 
defendant 

We  do  not  deem  it  necessary  to  undertake 
to  discuss  seriatim  the  18  assignments  of 
error  contained  in  the  petition  for  this  writ 
of  error. 

The  case  is  as  follows:  On  February  2, 
1906,  defendant  in  error  (plaintiff  below) 
and  his  wife  executed  to  plaintiff  In  error 
(defendant  below)  a  deed  conveying  to  the 
latter,  in  consideration  of  $3,001  (tbe  $1  ap- 
parently having  been  paid  as  earnest  money) 
"all  of  the  standing  timber"  on  a  certain 
tract  of  land  owned  by  the  grantors,  contain- 
ing 150  acres,  situated  in  Lunenburg  county, 
which  deed  contains  tbe  following  clause: 

"The  said  Blackstone  Manufacturing  Com- 
pany shall  have  tbe  period  of  seven  years  from 
date  of  this  deed  within  which  to  cut  and  re- 
move said  standing  timber,  and  after  the  expira- 
tion of  the  said  years,  they  shall  have  an  addi- 
tional period  of  three  years,  or  so  much  thereof 
as  they  may  desire,  for  cutting  and  removing 
said  timber :  Provided  they  pay  to  the  said  par- 
ties of  the  first  part  •  ♦  •  the  yearly  inter- 
est on  the  purchase  price  of  the  above-described 
timber." 

The  alloted  period  of  seven  years  mention- 
ed in  the  deed  for  cutting  and  remo^-ing  the 
timber  expired  on  February  2,  1913,  and  dur- 
ing that  period  plaintiff  in  error  c<Hnmenced, 
but  did  not  complete,  the  cutting,  manufac- 
ture, and  removal,  and  according  to  the  facts 
appearing  in  this  case,  which  are  practically 
undisputed,  at  tbe  expiration  of  the  seven- 
year  period  some  of  the  timber  was  still 
standing,  some  had  been  cut  down  and  was 
lying  where  felled,  some  had  been  cat  down 
and  hauled  to  a  mill  on  the  same  premises, 
but  not  removed  therefrom;  some  had  been 
cnt  down,  hauled  to  the  same  mill,  there  man- 
ufactured into  boards,  planka,  posts,  etc.,  but 
not  removed ;  and  all  the  timber  standing  at 
the  expiration  of  the  seven-year  period  or  cut 
as  above  set  forth  was  removed  after  Febru- 
ary 3,  1913;  L  e.,  plaintiff  in  error,  putting 
Its  own  construction  upon  the  extension 
clause  of  said  deed,  and  without  notice  or 
consultation  with  defendant  in  error,  proceed- 
ed to  complete  the  severance  of  the  remaining 
standing  timber  and  to  manufacture  it,  as 
well  as  the  logs  which  bad  been  hauled  to  its 
sawmill,  before  February  3,  1913,  into  mer- 
chantable form,  and  all  of  this  lumber  when 
BO  manufactured  was  hauled  to  a  lumber 
yard  or  planing  mill  at  the  railway  station  at 
Kenbridge,  and  there  piled  together  and  In- 
discriminately mixed  and  intermingled  with 
Other  lumber  of  like  kind  and  nature,  which 
latter  lumber  came  from  other  sources  and 
belonged  to  plaintiff  in  error:  and  that  lum- 
ber, from  this  commingled  mass,  was  sold 
from  time  to  time  by  plaintiff  in  error  and 
shipped  f.  o.  b.  from  Kenbridge  tor  its  own 
account  and  benefit. 
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After  the  seTerance  and  manufacture  of  all 
the  timber  bad  been  completed,  but  before  all 
of  the  manufactured  products  had  been  re- 
moved from  the  sawmill  premises  situated 
on  defendant  in  error's  land,  he,  on  March 
19,  1913,  addressed  a  letter  to  plaintiff  In 
error  calling  Its  attention  to  the  fact  that 
the  seven-year  period  provided  in  the  said 
deed  or  contract  for  the  cutting  and  removal 
of  the  timber  In  question  had  expired  on 
February  2,  1918,  and  requesting  that  plain- 
tiff In  error  send  check  for  |180,  which  was, 
according  to  the  writer's  version  of  the  con- 
tract, 6  per  cent  interest  for  one  year  on  the 
purchase  price  of  the  timber,  and  further  ex- 
pressing, in  ^ect,  the  view  that  plaintiff  In 
error  could  daim  no  additional  time  within 
whldi  to  cut  or  remove  the  timber  or  the 
manufactured  products  thereof  from  defend- 
ant In  error's  land  until  the  amount  of  this 
one  year's  Interest  on  the  purchase  price  of 
the  timber  which  be  demanded  had  been  paid. 

To  this  letter  plaintiff  in  error  replied  on 
March  26, 1913,  saying  that  ite  vice  president 
and  general  manager  would  be  In  defendant 
in  error's  neighborhood  In  a  few  days  "and 
bring  you  check  for  what  we  are  due  you  on 
the  extension  of  the  contract  we  hold  with 
you  for  standing  timber."  The  promise  made 
in  tliat  letter  was  not  complied  with,  but  in- 
stead, on  April  25,  1913,  plaintiff  in  error 
wrote  defendant  In  error  as  follows: 

"The  deed  you  made  us  provides  that  after 
the  seven-year  period  we  could  have  three  years 
additional,  'or  as  much  thereof  aa  we  may  de- 
sire,' by  paying  6per  cent,  yearly  Interest  on 
purchase  price.  We  don't  think  that  we  will 
need  over  six  months  from  February  3,  1913, 
and  therefore  hand  yoa  our  check  for  $90.00  to 
cover  that  period,  for  cutting  and  removing 
the  timber  bought  under  your  deed  of  February 
2,  1006.    •    •    •  •• 

On  receipt  of  this  letter  and  check,  defend- 
ant in  error,  by  letter  of  April  30,  1913,  re- 
turned the  check  and  wrote  plaintiff  in  error 
to  the  effect  that  he  would  not  accept  less 
than  $180  which  ought  to  have  been  paid  be- 
fore February  2,  191S,  in  order  to  keep  the 
deed  and  contract  from  becoming  null  and 
void.  Nothing  farther  was  done  towards  ad- 
Justing  the  matter  between  the  parties,  and 
this  suit  followed  at  the  second  rules  of  the 
court,  held  in  its  clerk's  office  the  third 
Monday  in  July,  1913. 

There  are,  as  It  appears  to  ns,  but  two 
■luestions  in  the  case  as  to  the  law  applicable 
thereto,  and  with  these  questions  determined 
adversely  to  the  contentions  of  plaintiff  in 
error  it  will,  of  course,  be  necessary  to  con- 
sider and  determine  whether  or  not  the  case, 
upon  the  facte,  which  the  evidence  tended  to 
prove,  has  by  the  trial  court's  rulings  in  giv- 
ing and  refusing  instructions  asked  by  the 
respective  parties  been  fairly  submitted  to 
the  Jury,  and,  if  so,  whether  there  is  evi- 
dence sufficient  to  sustain  their  verdict 

The  questions  of  law  adverted  to^  briefly 
stated,  are  as  follows:  <1)  Whether  or  not 
plaintiff    la    error,    under    tlie    "extenslcm 


dause"  In  the  contract,  had  ttw  rl^t  to  pro- 
ceed to  cut,  manufacture,  and  remove  after 
February  2,  1913,  the  timber  and  lumber  In 
question,  and  "^  haul  the  manufactured 
product  to  •  •  •  Eenbridge  •  •  •  tor 
sale  and  shipment  without  first  obtaining 
from  the  defendant  in  error  an  e'«twnriffn  of 
the  seven-year  period  for  tlie  cutting  and  re- 
moving of  the  timber,  as  provided  for  in  tlie 
contract  between  the  parties;  and  (2),  If 
plaintiff  in  error  had  no  sudi  right  has  de- 
fendant in  error,  by  his  conduct  or  acquiee- 
cence,  waived  his  right  to  regard  the  timber 
and  the  manufactured  products  thereof  re- 
maining on  his  land  after  February  2,  UMS, 
as  his  own,  and  Is  thereby  estopped  to  dalm 
the  timber,  or  damages  by  reastm  of  Its  be- 
ing cut  removed,  and  apprt^riated  hy  plaln- 
tlfl  in  error  to  ite  own  use? 

[1]  The  decisions  of  this  court  construing 
"timber  contracte"  such  as  is  under  consid- 
eration In  this  case,  which  are  In  perfect  ac- 
cord with  a  large  majority  of  the  dedslooa 
of  the  courto  in  other  Jurisdictions  construing 
similar  deeds  or  contracts,  are  to  the  effect 
that  absolute  title  to  the  timber  never  passes 
out  of  the  grantor  until  the  grantee  cuts  and 
removes  the  timber  within  the  period  of  time 
allowed  by  the  contract  for  so  doing;  that 
there  is  no  "forfeiture"  of  the  timber  remain- 
ing uncut  or  unremoved  after  the  time  limit 
because  there  is  nothing  to  forfeit;  that 
there  Is  no  "implied  ccmdltion  subsequent" 
because  there  Is  an  express  condition  prece- 
dent (to  the  passing  of  absolute  title)  In  the 
contract  itself. 

The  latest  expression  of  this  court  oonstm- 
ing  a  similar  contract  is  in  the  case  ot'Hart- 
ley  T.  Meaves,  decided  January  27,  1915,  117 
Va.  — i  84  8.  E.  97,  where  the  contract  fixed 
the  period  wlthhi  which  the  timber  granted 
was  to  be  cut  and  removed  at  five  years,  with 
this  additional  clause  added: 

"It  is  also  agreed  that  additional  time,  not 
to  exceed  five  years,  will  be  granted  to  the  par- 
ties of  the  second  part  for  removal  of  said  tim- 
ber upon  the  payment  of  fifteen  dollars  a  year 
for  the  said  additional  time." 

U]  In  the  present  case  £he  contract  differs 
from  the  contract  in  the  case  cited  only  In 
the  length  of  the  period  fixed  for  the  catting 
and  removal  of  the  timber,  and  in  the  word- 
ing of  the  "extension  clause."  The  period 
fixed  in  the  present  case  Is  seven  years,  while 
in  the  other  it  was  five,  and  here,  instead  of 
ushog  the  words  "that  additional  time  not  to 
exceed  five  years  will  be  granted  •  •  • 
upon  the  payment  of  fifteen  dollars  a  year 
for  said  additional  time,"  the  contract  reads, 
"and,  after  the  expiration  of  the  said  years 
(seven),  they  (grantee)  shall  have  an  addi- 
tional period  of  three  years,  or  so  mudi  aa 
they  may  desire,  for  cutting  and  removing 
said  timber:  Provided  they  pay  to  the  said 
parties  of  the  first  part  the  yeariy  Intnest 
on  the  purcliase  price  of  the  above  descrllied 
timber." 

The  purchase  price  of  the  timber  In  tlw 
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case  dted  waa  $250,  and  lawful  Interest  on 
that  amDnnt  for  one  year  is  f  15,  wbile  In  the 
present  case  the  purchase  price  of  the  timber 
was  13,000,  upon  which  the  lawful  yearly  In- 
terest would  be  $180;  hence  it  appears  that 
in  both  instances  the  same  method  of  calcu- 
lation of  the  amonnt  to  be  paid  for  an  exten- 
sion of  the  period  fixed  for  the  catting  and 
removal  of  the  timber  granted  was  adopted. 
"The  yearly  interest  on  the  purdiase  price" 
clearly  means  the  interest  for  one  year  on 
the  purchase  price,  and  there  is  nothing  in 
that  language  to  distinguish  the  import  and 
meaning  thereof  from  that  of  "upon  the  pay- 
ment of  fifteen  dollars  a  year  for  said  addi- 
tional time,"  nsed  in  the  contract  construed 
In  the  case  dted,  where  it  was  held  that  a 
timber  deed,  which  provided  that  the  gran- 
tee should  have  five  years  in  which  to  cut 
and  remove  the  timber,  and  that  additional 
time,  not  to  exceed  five  years,  should  be 
granted  for  removal  upon  payment  of  $15  a 
year  for  the  additional  time,  bound  the  gran- 
tee to  malce  payment  and  request  extension 
before  the  expiration  of  the  first  five-year 
period,  and,  not  having  done  so,  his  rights 
under  the  deed  were  lost  See,  also,  note  to 
said  case  reported  in  1  Va.  Law  Reg.  (N. 
S.)  32. 

The  case  of  Bateman  v.  Kramer  Lw  Co.,  184 
N,  C.  248,  70  8.  B.  474,  dted  in  Hartley  v. 
Neaves;  supra,  is  also  reported  in  34  L.  B. 
A.  (N.  S.)  616,  to  which  is  appended  an  edi- 
torial note  in  which  the  authorities  are  col- 
lected, which  note  says: 

"No  hard  and  fast  rale  can  be  laid  down  for 
the  construction  and  effect  of  a  proTision  in  a 
timber  contract  which  extends  the  time  for  the 
removal  of  the  timber.  The  question  in  each 
ease  is :  What  is  the  contract  between  the  par- 
ties? •  •  •  Bat,  to  claim  the  privilege,  a 
notification  to  that  effect  is  required  to  be  given 
the  owner  of  the  property  before  the  expiration 
of  the  period  originally  allotted,  with  a  tender 
of  tl)e  stipulated  amount." 

In  Hartley  y.  Neaves,  supra,  it  was  said 
tbat  this  mle  of  construction  of  timber  deeds 
or  contracts  imposes  no  unreasonable  burden 
or  hardship  upon  the  grantee  or  vendee  in 
such  deeds  or  contracts,  and  upon  the  facts 
in  the  instant  case  there  is  no  conceivable 
reason  why  a  different  mle  should  be  ap- 
plied. Here  plalntlS  in  error,  relying  ni)on 
Its  own  construction  of  the  extension  clause 
of  the  deed  with  respect  to  its  rights  there- 
under, and  without  notification  to  defendant 
in  error  before  the  expiration  of  the  period 
oiiglnally  allotted  for  the  cutting  and  re- 
moval of  the  timber,  and  hence  without  the 
tender  of  the  stipulated  amount  for  any  ex- 
tension of  that  period,  proceeded  to  cut,  man- 
ufacture, and  remove  the  timber  and  lumber 
from  the  lands  of  defendant  in  error,  and  to 
ban!  the  manufactured  products  to  a  railroad 
station  for  sale  and  shipment  as  though  the 
period  originally  allotted  for  the  cutting  and 
removal  of  the  timber  had  not  expired. 

The  trial  court  rightly  gave  instructions 
Nob.  2,  8, 4,  6, 6k  7,  8,  9,  and  10,  asked  by  de- 


fendant in  error,  which  followed  the  rale  ol 
construction  applicable  to  tlie  ccmtraet  In 
question,  established  by  the  line  of  cases  to 
wbldi  those  above  mentioned  belong,  and  did 
not  err  in  refusing  other  Inatractlons  asked 
by  plaintiff  in  error,  which  sought  to  hare 
the  exactly  opposite  view  of  the  law  pro- 
pounded to  the  Jury. 

[3]  Nor  did  the  court  err  in  instructing  the 
jury  to  the  effect  that  the  plaintiff  in  the 
case  might  have,  if  he  so  wislied,  waived  the 
payment  of  the  yearly  Interest  stipulated  for 
in  the  contract,  both  as  to  time  and  amount, 
but  that  such  waiver  had  to  be  established  by 
the  evidence  in  the  case,  and  tliat  the  only 
evidence  submitted  with  respect  to  such 
waiver,  upon  which  the  court  should  pass, 
consisted  of  certain  letters  between  plaintiff 
and  defendant  (referred  to  above  in  ttiis  opin- 
ion), and  that  those  letters  Were  Insuffident 
to  establish  a  waiver  either  of  the  time  of 
the  payment  of  the  yearly  Interest  stipulated 
fOr  in  the  contract  or  of  the  amount  thereof. 

[4]  The  contention  of  plaintiff  in  error 
that  defendant  in  error  construed  the  deed 
to  mean  that  the  yearly  interest  was  not 
due  in  advance  of  the  exten^on  period,  has-, 
ed  solely  upon  his  not  having  demanded  the 
interest  in  advance,  that  he  never  demanded 
the  proper  amount  at  any  time,  and  did  not 
demand  even  an  improper  amoimt  nntU  "sev- 
en days  after  the  completion  of  the  sever- 
ance and  manufacturing  of  the  timber,"  la 
wholly  unsupported  by  anything  appearing 
in  the  record.  As  we  have  seen,  the  law  im- 
poses upon  the  grantee  or  vendee  in  sndi  a 
contract  the  duty  to  apply  for  the  extension 
of  the  time  agreed  on  for  the  cutting  and  re- 
moval of  the  timber,  U  he  desires  it,  and  to 
pay  or  tender  the  amount  stipulated  as  the 
consideration  for  the  granting  of  such  ex- 
tension, before  the  extension  can  begin.  The 
grantor  or  vendor  In  such  a  contract  has  no 
right  to  demand  the  stipulated  consideration 
for  an  extension  of  the  period  originally  al- 
lotted for  the  cutting  and  removal  of  the  tiuh 
ber  until  the  original  period  has  ended,  for 
the  aU-suffldent  reason  that  the  grantee  or 
vendee  Is  under  no  absolute  obligation  to  i>ay 
it  at  all,  though  be  has  the  right  to  pay  it 
but  cannot  be  compelled  to  do  so ;  and  there- 
fore the  failure  of  defendant  In  error  here 
to  make  demand  for  the  prepayment  of  the 
yearly  interest  in  question  could  not  prejudice 
his  rights  in  any  way,  much  less  show  that 
he  construed  the  contract  to  mean  that  his 
grantee,  plaintiff  in  error,  had  the  right  to 
the  extension  without  the  prepayment  of  a 
year's  interest  on  the  purchase  price  of  the 
timber  stipulated  for  in  the  contract 

There  is  no  evidence  in  the  record  that  the 
belated  removal  of  the  timber  was  caused  by 
any  act,  inducement  or  acquiescence  whatso- 
ever on  the  part  of  defendant  in  error,  and 
the  most  that  can  be  made  of  his  corresipond- 
ence  with  plaintiff  in  error  introdnced  in  evi- 
dence by  the  latter,  or  of  any  other  proof  in 
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the  case.  Is  a  wHlingnesa  on  bis  part,  even 
though  the  contract  had  expired,  to  waive  bis 
right  and  grant  an  extension  of  one  year  of 
the  period  originally  allotted  for  the  remov- 
al of  the  timber,  as  expressed  in  bis  letter 
of  March  19,  1913 ;  but.  Instead  of  accepting 
and  acting  on  this  proffered  waiver,  plalntifC 
In  error,  under  Its  own  Interpretation  of  the 
deed,  went  on  with  the  cutting  and  removal 
of  the  timber  as  though  Its  right  to  do  so  bad 
not  expired  on  February  2,  1913,  and  made 
no  offer  to  pay  any  part  of  the  consideration 
for  an  extension  of  the  period  originally  al- 
lotted In  the  contract,  until  about  five  days 
before  the  removal  of  the  timber  was  com- 
pleted, and  then  only  tendered  to  defendant 
In  error  a  check  for  one-half  of  the  amount 
required  by  the  terms  of  the  contract  to  en- 
title it  to  any  extension  of  the  original  period 
of  time  which  had  expired  more  than  two 
months  before. 

[S]  The  next  assignment  of  error  requiring 
consideration  relates  to  the  court's  rulings  In 
granting  and  refusing  instructions  with  ref- 
erence to  the  measure  of  damages.  Having 
rightly  taicen  the  view,  and  so  Instructed  the 
Jury,  that  all  of  the  timber  not  removed  from 
the  land  of  defendant  in  error  on  or  before 
February  2,  1913,  whether  it  consisted  of 
standing  timber  or  logs  hauled  to  the  mills 
on  the  premises,  or  the  manufactured  prod- 
ucts thereof  into  merchantable  forms,  re- 
mained the  property  of  the  plaintiff,  the 
court,  with  reference  to  the  measure  of  dam- 
ages in  the  case,  further  instructed  the  Jury 
to  the  effect  that  If  they  believed  from  the 
evidence  that  there  was  any  manufactured 
lumber-  lying  uiwn  the  premises  In  question 
on  February  3,  1913,  that  any  timber  was 
sawed  or  manufactured  thereafter,  and  that 
such  sawed  lumber  was  taken  and  carried 
away  by  the  defendant,  then  the  measure  of 
damages  that  they  might  allow  the  plaintiff 
would  be  the  value  of  the  lumber  at  the  time 
of  such  taking  and  carrying  away;  but  in  no 
event  were  they  to  find  for  the  plaintiff.  In  a 
sum  exceeding  $5,000  (the  amount  of  dam- 
ages claimed  In  bis  declaration). 

We  are  of  opinion  that  there  was  no  er- 
ror in  80  instructing  the  Jury.  It  was  shown 
in  evidence  that  at  the  date  of  the  expiration 
of  the  contract  between  the  parties  the  tim- 
ber or  lumber  here  in  suit  existed  actually,  in 
different  classes  or  forms.  Some  of  it,  as  ha:; 
been  stated,  was  standing,  etc.,  and  accord- 
ingly proof  was  offered  to  establish  the 
stumpage  value  of  the  standing  timber,  the 
market  value  of  logs  cut  down  and  in  place, 
the  same  for  logs  hauled  to  the  mills,  and  for 
the  same  when  manufactured  Into  merchant- 
able forms,  as  well  as  to  the  value  of  these 
latter  forms  after  the  removal  from  the 
premises.  The  testimony  given  by  experts 
as  to  the  value  of  the  stumpage  fixed  it  at 
from  $3  to  $4  per  thousand  feet  (pine  timber), 
while  the  other  testimony  in  the  case  show- 


ed that  as  much  as  885,351  feet  <tf  the  manu- 
factured products  of  the  timber  were  remov- 
ed from  the  premises  after  February  3.  1913. 
There  was  undisputed  damage  to  the  realty, 
and  when  the  evidence  as  to  the  value  of  the 
timber,  etc.,  removed  from  the  pr^nises  after 
February  8,  1913,  Is  weighed  and  considered, 
either  with  reference  to  the  stumpage  value 
of  the  timber  or  Its  value  when  manufactured 
into  merchantable  forms,  it  cannot  be  rea- 
sonably claimed  that  the  Jury  in  its  assess- 
ment of  the  plaintiff's  damages  at  |1,500  was 
misdirected  or  misled  hy  the  court's  Instruc- 
tions with  respect  to  the  measure  of  damages 
In  the  case. 

The  verdict  of  the  Jury  is  not,  as  we  have 
seen,  contrary  to  law,  and  enough  of  the  evi- 
dence in  the  case  has  been  adverted  to  to  show 
that  it  Is  sufficient  to  support  their  finding, 
approved  by  the  court,  upon  the  questions  of 
fact  submitted  to  them,  and  that  the  dam- 
ages assessed  In  favor  of  defendant  in  error 
are  not  excessive — certainly  not  so  grossly 
excessive  as  to  warrant  the  court  in  setting 
aside  the  verdict.  Having  taken  this  view 
of  the  case^  we  deem  it  unnecessary  to  dis- 
cuss other  of  the  assignments  of  error  re- 
lied oa  in  the  petition  for  this  writ  of  error, 
or  to  consider  the  cross-errors  asslg^ned  in  the 
brief  for  defendant  in  error. 

Upon  the  whole  case,  we  are  of  oplnlcm 
that  the  Judgment  of  the  circuit  court  is 
right,  and  therefore  it  is  affirmed. 

Affirmed. 

KGLXiY,  J.,  absent;  the  case  having  been 
argued  before  Ills  term  began. 

""^^^  QX1  va.  BM) 

NORFOLK  &  P.  B.  Ia  R.  CO.  v.  STURGIS. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
10,  1915.) 

1.  Masteb  and  Sebvant  «=>2S6— Pleadino 
4=>8— Injuries  to  Sebvant— Actions— Com- 
plaint—Sufficiency. 

In  view  of  Code  1904,  arts.  8246,  3272,  de- 
claring that  no  action  shall  abate  for  want  of 
form,  where  the  declaration  sets  forth  sufficient 
matter  of  substance  for  the  court  to  proceed  on 
the  merits,  and  that  on  demurrer  the  court  shall 
not  regard  any  defect  unless  there  be  omitted 
something  essential  to  the  action,  a  complaint 
alleging  that  plaintiff  was  assigned  to  duty  on  a 
locomotive  under  the  orders  of  the  engineer, 
that  the  locomotive  was  out  of  repair,  that 
plaintiff  was  ordered  to  draw  water  from  the 
spigot  of  the  water  tank  and  pass  it  to  the  en- 
gineer to  extinguish  the  fire,  and  that,  while 
standing  with  one  foot  on  the  step  leading  to 
the  cab,  and  the  other  on  the  bumper  of  the  ten- 
der, in  a  position  which  became  one  of  great 
peril  if  the  locomotive  were  suddenly  backed, 
tlie  engineer,  though  he  knew  or  should  have 
known  of  plaintiff's  position  without  warning, 
backed  the  locomotive  upon  the  tender,  injuring 
plaintiff,  states  a  good  cause  of  action;  the 
averments  as  to  plaintiff's  position  of  peril  not 
being  mere  conclusions. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  809-812,  816;  Dec.  Dig. 
<S=>206:  Pleading,  CenL  Dig.  if  12-28V&,  (iS; 
Dec.  Dig.  <S=8.] 
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2.  Tbiai.  «=>KSS  —  iNBTBUcnons  —  Ionoriko 

Issue. 

In  an  action  by  a  fireman  who  was  crush- 
ed when  the  engine  was  moved  against  the  ten- 
der from  which  he  was  drawing  water,  an  in- 
struction that,  if  plaintiff,  without  negligence 
on  his  part,  was  in  a  position  which  made  in- 
jury to  him  a  necessary  consequence  of  backing 
the  engine,  and  the  engineer  knew  or  ought  to 
have  known  of  plaintiff's  position,  it  was  bis 
doty  to  warn  plaintiff  before  backing  the  engine, 
unless  plaintiff  knew  of  such  attempt,  and  that, 
if  the  engineer  backed  the  engine  without  such 
warning,  then  plaintiff  is  entitled  to  recover, 
is  not  objectionable  on  the  ground  that  it  fails  to 
set  forth  defendant's  theory  of  the  case,  which 
was  that  the  engineer  did  not  know  plaintiff 
had  unnecessarily  placed  himself  in  a  position  of 
periL 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  613-623;   Dec.  Dig.  «=253.] 
8.  Tbiai.     9=»267— Inbtbuctiors— MoDinoA- 

TION. 

It  was  not  error  for  the  court  to  modify 
defendant's  requests  which  presented  the  defense 
that  plaintiff  voluntarily  took  a  position  of  per- 
il by  explanatory  averments  involving  the  knowl- 
edge of  the  engineer  of  plaintiffs  position  of 
peril. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  60S-672,  674 ;    Dec.  Dig.  «=>267.] 

4.  Appeal  and   Ebbob  «=3l002  —  Rbvibw — 

Vbbdictb. 

A  verdict  on  conflicting  evidence  will  be 
disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3935-3937 ;  Dec.  Dig.  <S= 
1002.] 

ESrror  to  Circuit  Court,  Norfolk  County. 

Action  by  John  R.  Sturgis  against  the  Nor- 
folk &  Portsmouth  Belt  Line  Railroad  Com- 
pany. There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.    Afilnued. 

The  following  are  the  Instructions  referred 
to  In  the  opinion: 

Plaintiff's  Instuctlon  Na  1: 
The  court  instructs  the  jury  that,  if  yon  be- 
lieve from  the  evidence  that  the  plaintiff,  with- 
out negligence  on  his  part,  was  in  a  position 
which  made  injury  to  him  a  necessary  conse- 
quence of  a  movement  backward  of  the  engine, 
and  that  the  engineer,  knew,  or  by  the  exercise 
of  ordinary  care  ought  to  have  known,  of  the 
plaintiff's  position  and  its  danger  to  him,  then 
it  was  the  duty  of  the  engineer  to  exercise  or- 
dinary care  to  warn  the  plaintiff  before  attempt- 
ing to  back  his  engine,  unless  the  plaintiff  knew 
of  such  attempt;  and,  if  you  believe  from  the 
evidence  that  the  engineer  negligently  failed  to 
exercise  such  care,  and  that  such  failure  was 
the  proximate  cause  of  plaintiff's  injury,  then 
the  plaintiff    is  entitled  to  recover. 

Instructions  refused  to  defendant: 

(C)  The  court  instructs  the  jury  that,  if  they 
believe  from  the  evidence  that  there  was  a  safe 
and  an  unsafe  position  which  the  plaintiff  could 
take  in  drawing  water  from  the  tender,  the  de- 
fendant's engineer  bad  a  right  to  assume  that 
the  plaintiff,  in  drawing  water  from  the  tender 
of  the  defendant's  engine,  would  adopt  the  safe 
method,  rather  than  the  unsafe  one,  and  it  was 
aot  negligence  for  -the  defendant's  engineer  to 
act  upon  this  assumption,  and  to  move  his  en- 
gine without  first  ascertaining  whether  the 
plaintiff  bad  assumed  a  position  which  made  it 
dangerous  to  bim  (the  plaintiff)  for  the  engine 
to  be  moved. 

(D)  The  court  instructs  the  jury  that,  if 
they  believe  from  the  evidence  that  the  defend- 


ant's engineer  requested  the  plaintiff  to  draw  a 
bucket  of  water  from  the  water  tank,  and  that 
there  were  two  ways  in  which  the  plaintiff  could 
stand  in  drawing  said  water,  one  of  which  was 
safe,  and  the  other  unsafe,  tt  was  the  duty  of 
the  plaintiff  to  have  taken  the  safe  position,  and, 
if  he  failed  to  do  so  and  elected  to  draw  said 
water  while  in  an  unsafe  position,  be  was  guilty 
of  contributory  negligence,  and  cannot  recover 
in  this  action. 

(E)  The  court  instructs  the  jury  that,  where 
there  were  two  positions  in  which  the  plaintiff 
could  have  placed  himself  to  have  drawn  water 
from  the  tender  of  the  defendant's  engine,  one 
of  which  was  safe,  and  the  other  unsafe,  there 
was  no  obligation  on  the  part  of  the  defend- 
ant's engineer  to  anticipate  or  know  that  the 
plaintiff  would  adopt  the  unsafe  position,  and 
it  was  not  negligence  on  his  part  to  back  the 
engine  of  the  defendant  company  without  stop- 
ping to  ascertain  whether  the  plaintiff  had  plac- 
ed himself  in  a  position  of  danger  by  standing 
in  an  unsafe  position  while  drawing  water  from 
the  tender. 

(F)  The  court  instructs  the  jury  that  it  was 
the  duty  of  the  plaintiff  to  exercise  ordinary 
care  to  look  out  for  his  own  safety,  and,  it 
there  was  a  safe  position  in  which  he  could  have 
stood  while  drawing  the  bucket  of  water  from 
the  tender,  even  though  the  engine  should  be 
backed,  it  was  his  duty  to  have  taken  such  a 
position ;  but,  if  he  saw  fit  to  take  a  position 
which  rendered  it  unsafe  to  him  for  the  engine 
to  be  backed,  it  was  his  duty  to  have  warned 
the  engineer  of  his  unsafe  position ;  and,  if  he 
failed  to  do  so,  and  the  engineer  backed  his  en- 
gine, causing  the  injury  which  the  plaintiff  re- 
ceived, this  was  not  negligence  on  the  part  of 
the  engineer,  and  the  jury  must  find  for  the 
defendant 

Modified  instructions  given  for  defendant: 

(C)  The  court  instructs  the  jury  that,  if  they 
believe  from  the  evidence  that  there  was  a  safe 
and  an  unsafe  position  which  the  plaintiff  could 
take  in  drawing  water  from  the  tender,  and 
that  the  defendanfi  engineer  did  not  know  of 
the  plaintiff  I  position,  he  bad  a  right  to  assume 
that  the  plaintiff,  in  drawing  water  from  the 
tender  of  the  defendant's  engine,  would  adopt 
the  safe  method,  rather  than  the  unsafe  one,  and 
it  was  not  negligence  for  the  defendant's  en- 
gineer to  act  upon  this  assumption,  and  to  move, 
his  en^ne  without  first  ascertaining  whether 
the  plaintiff  had  assumed  a  position  which  made 
it  dangerous  to  him  (the  plaintiff)  for  the  en- 
gine to  be  moved. 

(D)  The  court  instructs  the  jury  that,  if  they 
believe  from  the  evidence  that  the  defendant's 
engineer  requested  the  plaintiff  to  draw  a  buck- 
et of  water  from  the  water  tank,  and  that  there 
were  two  ways  in  which  the  plaintiff  could 
stand  in'  drawing  said  water,  one  of  which  was 
safe,  and  the  other  unsafe,  it  was  the  duty  of 
the  plaintiff  to  have  taken  the  safe  position, 
and,  if  he  failed  to  do  so,  and  elected  to  draw 
said  water  while  in  an  unsafe  position,  he  was 
guilty  of  contributory  negligence  and  cannot  re- 
cover in  this  action,  unletii  you  further  believe 
from  the  evidence  that  the  engineer  knew,  or 
by  the  exercise  of  ordinary  care  should  hdv» 
known,  that  the  plaintiff  was  in  such  dangerous 
position  when  he  hacked  the  engine,  and  by  the 
exercise  of  ordiitary  oare  oould  have  avoided 
the  injury  to  him. 

(E)  The  court  instructs  the  jury  that  where 
there  were  two  positions  in  which  the  plaintiff 
could  have  placed  himself  to  have  drawn  water 
from  the  tender  of  the  defendant's  engine,  one 
of  which  was  safe,  and  the  other  unsafe,  and 
that  the  engineer  did  not  know  in  what  position 
plaintiff  was,  there  was  no  obligation  on  the 
part  of  the  defendant's  engineer  to  anticipate 
or  know  that  the  plaintiff  would  adopt  the  un- 
safe position,  and  it  was  not  negligence  on  bis 
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part  to  back  the  engine  of  the  defendant  com- 
pany withoat  stopping  to  ascertain  whether  the 
plaintiff  had  placed  himself  in  a  position  of 
danger  by  standing  in  an  unsafe  position  while 
drawing  water  from  the  tender. 

(F)  The  court  instructs  the  jary  that  it  was 
the  duty  of  the  plaintiff  to  exercise  ordinary 
care  to  look  out  for  his  own  safety,  and,  if  there 
was  a  safe  position  in  which  he  could  have 
stood  while  drawing  the  bucket  of  water  from 
the  tender,  even  though  the  engine  should  he 
moved,  it  was  his  duty  to  have  taken  such  a  po- 
sition, and,  if  be  saw  fit  to  take  a  position  which 
rendered  it  unsafe  to  him  for  the  engine  to  be 
moved,  it  was  his  duty  to  have  warned  the  en- 
gineer of  his  unsafe  position,  unleta  the  engineer 
knew  of  hit  poaiiion,  and,  if  he  failed  to  do  so, 
and  the  engineer  backed  his  engine,  causing  the 
injury  which  the  plaintiff  received,  this  was  not 
negligence  on  the  part  of  the  engineer,  and  the 
jary  must  find  for  the  defendant,  unleai  you  fur- 
ther ielieve  from  the  evidence  that  ermineer 
knew,  or  ly  the  exercite  of  ordinary  oare  ought 
to  have  knoujn,  of  the  plaintifT*  poHtion,  and  hy 
the  exercise  of  ordinary  care  oouU  have  averted 
the  accident. 

Thos.  H.  Wlllcox,  of  Norfolk,  for  plaintiff 
In  error.  W.  H.  Venable  and  R.  B.  Miller, 
both  of  Norfolk,  for  defendant  in  error. 

WHITTLE,  3.  The  defendant  in  error, 
Sturgis,  plaintiff  below,  recovered  a  Judg- 
ment against  the  railroad  company  for  per- 
sonal Injnrles  sustained  by  him  while  in  its 
employment  as  fireman. 

There  are  two  counts  to  the  declaration, 
which  in  preliminary  averment  are  substan- 
tially similar,  and  the  action  of  the  court  in 
overruling  the  demurrer  to  the  declaration 
and  to  each  count  is  the  first  assignment  of 
error. 

[1]  1.  The  material  allegations  of  the  first 
count  are:  That  the  plaintiff  was  assigned 
to  doty  on  the  defendant's  engine  under  the 
orders  of  the  engineer;  that  the  engine  was 
out  of  repair  and  unsafe ;  that  while  the  en- 
gineer and  plalntiCT,  in  discharge  of  their 
respective  duties,  were  using  the  engine  in 
pushing  a  train  of  cars  over  the  defendant's 
track,  both  ejectors  became  choked  and  clog- 
ged, so  that'  they  could  not  force  water  from 
the  tender  to  the  boiler  in  sufficient  quanti- 
ties to  prevent  destruction  of  the  boiler  and 
engine;  that  to  meet  this  emergency  the  engi- 
neer stoi^ed  the  engine  and  ordered  plaintiff 
to  draw  dater  from  the  spigot  of  the  water 
tank  in  a  bucket  and  band  it  to  him  in  order 
that  be  might  extinguish  the  fire  and  save 
the  property;  that,  while  acting  under  the 
engineer's  instructions  and  engaged  in  this 
work,  plaintiff  was  standing  with  one  foot 
on  the  step  leading  to  the  cab  of  the  engine, 
and  the  other  foot  on  the  bumper  of  the  ten- 
der, drawing  a  bucket  of  water  to  band  up 
to  the  engineer,  and  it  became  and  was  the 
duty  of  the  defendant  not  to  move  the  engine 
without  first  giving  plaintiff  warning  in  time 
to  move  from  said  position,  which  was  one 
of  safety  while  the  engine  was  standing,  but 
which  became  one  of  great  peril  if  the  engine 
were  suddenly  moved  backward.  Yet  the  de- 
fendant, acting  through  the  engineer,  al- 
though it  knew,  or  by  the  exercise  of  proper 


care  ought  to  have  known,  the  position  d 
the  plaintiff,  negligently  and  without  warn- 
ing to  blm  pulled  the  lever  of  the  engine,  and 
caused  it  to  move  backward  upon  the  tender, 
and  caught  the  plaintiff  between  the  engioa 
and  tender  and  mashed  him,  etc.,  specifically 
describing  the  injuries  inflicted. 

In  the  second  count  the  preliminary  state- 
ment is  followed  by  the  allegations:  That 
the  plaintiff,  to  draw  water  from  the  ts^at 
to  be  handed  over  to  the  engineer  to  be 
thrown  by  him  into  the  fire  box,  had  to  bead 
over  80  as  to  get  the  bucket  below  the  spigot, 
with  his  body  between  the  tender  and  en- 
gine ;  that  in  order  the  better  to  steady  him- 
self and  perform  his  work  gnlckly,  and  thus 
save  the  defendant's  property  from  destrufr 
tlon,  he  placed  one  foot  down  on  the  step, 
which  is  located  on  the  side  of  the  engine, 
and  the  other  on  the  bnmper  of  the  tender, 
which  is  leivel  or  nearly  so  with  the  floor 
of  the  cab,  and  leaned  over  so  as  to  hold  the 
backet  under  the  spigot;  that  this  Is  the  cus- 
tomary position  assumed  by  firemen  in  draw- 
ing water  from  the  tender  in  a  bucket;  that, 
while  performing  his  duties,  the  engineer, 
who  was  taking  the  buckets  of  water  from 
him,  was  standing  on  the  floor  of  the  cab  of 
the  engine  only  a  few  feet  from  him,  and 
knew  of  his  position;  that  the  engine  was 
standing  stlU,  and  that  it  was  the  duty  of 
the  engineer  (who  knew,  or  by  the  exercise 
of  ordinary  care  ought  to  have  known,  that 
the  position  of  the  plaintiff  between  the  ten- 
der and  engine  would  become  one  of  great 
danger  to  the  plaintiff  if  the  engine  should  be 
suddenly  moved  back)  not  to  back  the  engine, 
and  thus  endanger  the  life  and  limb  of  the 
plaintiff,  without  first  giving  the  plaintiff  no- 
tice of  his  intention  so  to  do,  and  allow 
him  an  (m>ortunlty  to  straighten  up  his  bod; 
and  limbs  so  as  not  to  be  caught  between  the 
engine  and  tender. 

The  ground  of  demurrer  la  that  the  decla- 
ration merely  states  a  conclusion  that  the 
position  of  the  plaintiff  between  the  engine 
and  tender  would  become  dangerous  if  the 
engine  should  suddenly  be  moved  backward 
against  the  tender  without  warning  to  tbe 
plaintiff,  but  does  not  aver  the  facts  upon 
which  the  conclusion  Is  founded. 

This,  we  think,  is  not  a  fair  Interpretation 
of  the  declaration.  According  to  tbe  natural 
apd  ordinary  import  of  the  words  used,  they 
can  only  mean  that  when  tbe  engine  was 
backed  against  the  tender  the  space  was  lo 
diminished  that  the  plaintiff,  in  tbe  posltioii 
which  he  had  to  assume  to  discharge  the 
duty  imposed  upon  him,  would  be  caught  be- 
tween the  two  and  mashed;  that  nevertheless 
the  engineer,  with  knowledge  of  the  situa- 
tion, backed  tbe  engine  without  warning,  and 
caught  the  plaintiff  between  the  engine 
and  tender,  inflicting  upon  him  the  injuries 
of  which  he  complains. 

It  is  not  the  function  of  a  declaration  to 
set  out  all  the  facts  and  drcomstanoes  in  the 
case,  but  simply  to  give  tbe  defendant  sndi 
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reasonable  information  of  tbe  nature  of  tbe 
complaint  as  will  enable  blm  to  make  hla  de- 
fense. Sufficiency  in  substance  in  a  declara- 
tion Is  all  that  is  required  under  our  proce- 
dure. 

Code,  (  3246,  declares  tbat: 

"No  action  shall  abate  for  want  of  form, 
where  the  declaration  sets  forth  sufficient  mat- 
ter of  sabstance  for  the  court  to  proceed  upon 
the  merits  of  the  cause." 

So,  also,  section  3272  provides  that: 
"On  a  demurrer  •  •  •  the  court  shall  not 
regard  any  defect  or  imperfection  in  the  dec- 
laration or  pleadings,  whether  it  has  been  here- 
tofore deemed  mispleading  or  insufficient  plead- 
ing or  not,  unless  there  be  omitted  something 
so  essential  to  tbe  action  or  defense,  that  judg- 
ment, according  to  law  and  the  very  right  of 
the  cause,  cannot  be  given." 

Burks'  PI.  and  NPr.  p.  845,  quotes  from 
Gould,  PI.  c.  9,  S  18,  as  follows: 

"If  tbe  matter  pleaded  be  in  itself  insufBcient 
without  reference  to  the  manner  of  pleading  it, 
the  defect  is  substantial;  but,  if  the  only  fault 
is  in  the  form  of  alleging  it,  the  defect  is  but 
formal" 

This  declaration  sets  out  the  relations  of 
the  parties,  the  duty  owing  by  the  defendant 
to  tbe  plaintiff,  and  tbe  breach  of  that  duty 
by  the  defendant.  It  also  sets  out  tbe  facts 
and  drcumstances  surrounding  tbe  accident 
"with  sufficient  certainty  to  be  understood  by 
the  defendant,  who  is  to  answer  them,  by  tbe 
Jury  who  are  to  Inquire  into  their  truth,  and 
by  the  court  which  Is  to  render  Judgment" 
Hortensteln  v.  Va.-Car.  Ry.,  102  Va.  914,  47 
S.  E.  99e;  Va.,  etc..  Wheel  Co.  y.  Harris,  103 
Va.  708,  49  S.  B.  991. 

[2]  2.  Tbe  next  assignment  of  error  ques- 
tions the  court's  action  in  giving  instruction 
No.  1  (as  modified)  for  the  plaintifl ;  and  also 
In  amending  defendant's  Instructions  C,  D,  B, 
and  F.  All  these  instructions  appear  in  tbe 
report  of  tbe  case,  and  need  not  be  reproduc- 
ed here,  and  tbe  amendments  are  in  Italics. 

(1)  The  criticism  of  Instruction  No.  1  Is 
tbat,  while  it  declares  tbat  tbe  plaintiff  Is 
entitled  to  recover  if  tbe  jury  simll  believe 
from  tbe  evidence  certain  conclusions  of  fact 
npon  which  it  Is  predicated,  it  omits  to  set 
forth  the  testimony  on  which  the  defendant's 
theory  of  the  accident  is  founded. 

Careful  Inspection  of  the  instruction  shows 
that  it  is  not  amenable  to  that  objection. 
Conversely,  the  instruction,  by  plain  Intend- 
ment, teUs  tbe  jury  that  the  failure  of  the 
engineer  to  warn  tbe  plaintiff  before  backing 
the  engine  would  not  warrant  a  recovery  If 
be  knew  of  such  intention.  Both  theories  of 
the  case  attribute  tbe  accident  to  the  back- 
ing of  the  engine  against  the  tender,  and  both 
are  covered  by  tbe  instruction,  though  the  de- 
tails of  the  evidence  upon  which  the  oppos- 
ing contentions  rest  are  not  given.  The  in- 
struction fairly  submitted  to  the  jury  tbe 
questions  of  negligence  and  contributory  neg- 
ligence upon  which  tbe  right  of  recovery  was 
respectively  affirmed  and  denied. 

[3]  (2)  Tbe  amendments  of  instructions  C, 


C,  B,  and  F  all  Involve  tlie  knowledge  of  tbe 
engineer  of  the  position  of  the  plaintiff  be* 
tween  the  engine  and  tender  as  affecting  tbe 
measure  of  tbe  defendant's  duty  to  tiie  plain- 
tiff and  what  it  bad  tbe  right  to  assume. 
The  record  presents  a  case  where  the  sltna-  - 
tion  of  the  plaintiff,  which  indisputably  was 
safe  while  the  engine  was  at  rest,  was  made 
dangerous  by  unexpectedly  backing  It  against 
the  tender.  Hence  the  engineer's  knowledge 
or  want  of  knowledge  of  tbe  plalntlfrs  posi- 
tion constituted  tbe  crux  of  the  case,  a  con- 
trolling factor  as  to  the  relative  rights  and 
liabilities  of  tbe  parties.  Tbe  amendments 
involved  no  distinct  legal  propositions  of  law, 
but  were  complementary  and  explanatory 
merely  of  the  principles  invoked.' 

[4]  8.  Tbe  last  assignment  of  error  applies 
to  tbe  refusal  of  the  court  to  set  aside  the 
verdict  as  contrary  to  the  evidence.  Of  that 
contention  It  Is  sufficient  to  say  tbat  tbe  evi- 
dence 1b  irreconcilably  conflicting,  and,  from 
the  vlewitolnt  of  a  demurrer  to  the  evidence, 
the  plalntUTs  evidence  fully  sustains  bis 
right  to  recover.  In  these  circumstances  an 
appellate  court  is  without  authority  to  dis- 
turb tbe  verdict. 

For  these  reasons,  tbe  Judgment  must  be 
affirmed. 

Affirmed. 

GABDWEIiL,  J.,  absent 


on  Va.  SC9) 
BATCMFFB  et  aL  t.  WALKBR. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
10,  1916.) 

1.  HUSBAWD   AND   WOT   <8=>324— AUEWAlIOll 

or  Atibctions — Liabiutt  or  Reiativks. 
Where  a  parent,  brother,  or  sister  acts  in 
good  faith  and  is  prompted  by  worthy  motives 
in  advising  a  wife  or  husband  to  separate  from 
the  other  spouse,  even  though  such  advice  re- 
sults in  separation  and  estrangement,  the  ad- 
vising relative  is  not  liable  as  for  alienation; 
but,  if  it  be  made  to  appear  tbat  such  relative 
was  actuated  by  malice,  and  willfully  inter- 
fered for  such  reason,  not  for  the  welfare  of 
the  related  spouse,  an  action  will  lie  on  behalf 
of  the  injured  spouse  for  alienation. 

[Ed.  Note.— For  other  coses,  see  Husband  and 
Wife,  Cent  Dig.  |  1U8;   Dec.  Dig.  «=3324.] 

2.  CONSFIBACT  <S=3l9— AUKNATIOIT  Or  AlTBO- 
nONS— LlABILITT  OP  Eklativxs— Etvidsnck. 

In  an  action  for  alienation  against  the 
parents,  brothers,  and  sister  of  a  wife  who  had 
separated  from  her.  husband,  evidence  held  suf- 
ficient to  sustain  a  verdict  against  all  the  de- 
fendants on  the  ground  that  there  was  a  com- 
mon understanding  and  design  to  procure  a 
separation. 

[Bd.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  §{  25,  26;   Dec.  Dig.  «=19.] 

3.  ToBTs  «=»21— Joint  Tobt-Fbasobs— "Aid- 
er AND  Abettob." 

One  present  at  tbe  commission  of  a  tort 
encouraging  or  inciting  the  same .  by  words, 
gestures,  looks,  or  signs,  or  by  any  means  conn- 
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tenancing  or  approvlny  the  act,  is  In  law  an 
"aider  and  abettor,"  and  liable  as  principal. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  i  28;    Dec.  Dig.  <8=>21. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Aider  and  Abettor.] 

4.  CoNSPiBACT   ^=92   —   Civil   Liability — 

Alienation  or  Affections — Proof. 

In  an  action  by  a  husband  against  the  rel- 
atives of  his  wife,  who  had  left  him,  for  con- 
spiring to  procure  a  separation,  plaintiff  need 
not  prove  that  the  defendants  came  together 
and  actually  aRreed  in  terms  to  bring  about  the 
separation  and  to  pursue  the  end  by  common 
means:  it  being  sufficient  if  It  was  shown  that 
the  defendants  pursued  the  same  object  by  their 
acts  with  a  view  to  its  attainment. 

[Ed.  Note. — For  other  cases,  see  Conspiracy, 
Cent.  Dig.  $  2;    Dec.  Dig.  <8=>2.] 
6.  Tbial    €=»295— Instructions— Requested 

Cbaroe  Substantially  Given. 

In  an  action  for  conspiracy  to  alienate  the 
affections  of  a  wife,  where  the  instructions'  as 
a  whole  emphasized  and  reiterated  the  legal 
presumptions  in  favor  of  defendants,  the  burden 
of  proof  on  the  plaintiff,  and  the  clearness  of 
the  evidence  necessary  to  sustain  such  bijrden, 
the  refusal  of  the  court  to  instruct  that  the 
jury  must  be  guided  by  reasonable  inferences 
only,  not  by  mere  conjecture,  in  reaching  a  ver- 
dict, was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i!  703-717;    Dec.  Dig.  «8=»295.] 

6.  CoNSPiRACT  €=>21— Alienation  of  Afbwj- 
TiONS— Question  for  Jury. 

In  an  action  by  a  husband  against  the  rel- 
atives of  his  wife  for  a  conspiracy  to  alienate 
her  affections,  whether  the  defendants  or  any 
of  them  gave  advice  to  the  wife  to  indiice  a 
separation,  indulged  in  solicitation,  used  any 
compulsion,  or  made  any  threats  to  that  end, 
or  entertained  any  malice  toward  the  plaintiff, 
Acid  for  the  jury  under  the  evidence. 

[Bd.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  §S  28,  29;   Dec.  Dig.  <S=»21,] 

7.  Trial  «=>234— Instbuotions— Confobuitt 
TO  THE  Evidence. 

A  requested  instruction  directing  a  verdict 
for  defendant  if  the  jury  should  find  certain 
facts,  but  based  on  an  incomplete  and  partial 
statement  of  the  evidence,  is  properly  refused. 
[Ed.  Note.— For  other  caseu,  see  Trial,  Cent 
Dig.  §§  534-538,  566;   Dec.  Dig.  «=234.] 

8.  Conspiracy  «=»14  —  Civii,  Liabilitt  — 
Alienation  of  Aftections. 

In  a  husband's  action  against  the  relatives 
of  his  wife  for  conspiring  to  alienate  her  affec- 
tions, a  recovery  might  be  had  against  two  or 
more  of  the  defendants  if  the  charge  of  con- 
spiracy was  sustained,  and  against  any  one  or 
more  for  individual  responsibility  if  no  con- 
spiracy was  proved,  since  the  damage  to  the 
plaintiff,  and  not  the  conspiracy,  waa  the  gist 
of  the  right  of  action. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  {  14 ;   Dec.  Dig.  «=>14.] 

9.  Appeal  and  Error  4=>1067  —  Haruuess 
Error— Misjoinder  of  Defendants— In- 
structions. 

i;nder  Code  1904,  {  32S8a;  providing  that 
whenever  a  misjoinder  of  parties  shall  appear 
in  any  action,  the  court  may  order  the  action 
and  suit  to  abate  as  to  any  party  improperly 
joined,  and  to  proceed  against  the  others,  where 
there  was  a  misjoinder  of  parties  defendant  in 
a  husband's  action  against  his  wife's  parents, 
brothers,  and  sister  for  conspiracy  to  alienate, 
n  reversal  could  not  be  bad  because  of  the  re- 
fusal of  a  requested  charge  that  unless  the 
|i1:iintiff   proved    a    conspiracy   by    all    of   the 


defendants  there  could  be  no  recovery:  sine* 
no  real  difficulties  from  misjoinder  of  the  d*' 
fendonts  could  arise  in  view  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4229;   Dec.  Dig.  i8=3l067.] 

10.  Appeal  and  Error  «g=>1097  —  HARifr.iM 
Error — Variance— iInstructions. 

Under  Oode  1904,  {  3384,  providing  that, 
if  at  the  trial  of  any  action  there  is  a  variance 
between  proof  and  pleadings,  the  court  if  sal>- 
stantial  justice  will  be  promoted,  and  the  op- 
posite party  will  not  be  prejudiced,  may  u- 
low  amendment  of  the  pleadings  to  conform 
with  proof,  in  a  husband's  action  against  the 
relatives  of  his  wife  for  alienation  of  her  af- 
fections, a  charge  that,  unless  the  plaintiff  prove 
conspiracy  by  all  the  defendants,  there  could 
be  no  recovery,  was  properly  refused ;  since  any 
variance  between  the  parties  alleged  to  be  liable 
and  those  shown  by  proof  to  be  so  could  be 
cured  by  amendment  under  the  statute. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  {  4229;    Dec.  Dig.  «=>  1067.1 

11.  Trial  ®=>261— Instructions— Requestep 
Incorsect  Instructions — Duty  of  Court. 

'The  court  may  refuse  an  incorrect  request- 
ed Instruction,  and  is  not  bound  to  modify  it  or 
give  any  other  instruction  in  its  place. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  11  484,  6(50,  671,  673,  675;   Dec.  Dig.  «=» 
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261.] 

Error  to  Law  and  Equity  Court  of  City  of 
Richmond. 

Action  by  Ttiomas  Grant  Walker  against 
H.  L.  Ratcllffe  and  others.  Jadgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Meredith  &  Cocke,  of  Richmond,  for  plain- 
tUfs  in  error.  L.  O.  Wendenburg  and  T. 
Gray  Haddon,  both  of  Richmond,  for  defend- 
ant In  error. 

KELLY,  3.  This  is  an  action  of  trespass 
on  the  case  brought  by  Thomas  Grant  Walk- 
ei<  against  H.  L.  Ratdlffe  and  Alice,  his  wife, 
and  their  children,  Frank,  John,  and  Alice 
Ratcllffe.  The  declaration  charges  the  form- 
ation and  execution  of  a  conspiracy  to  alien- 
ate from  the  plaintifr  the  affections  of  bis 
wife,  who  Was  a  daughter  of  H.  L.  and  Alice 
Ratcllffe,  and  a  sister  of  the  other  defend- 
ants. To  a  Judgment  for  the  plaintiff  in  the 
sum  of  $5,000  this  writ  of  error  was  awarded. 

The  evidence  is  voluminous,  and  on  some 
points  conflicting,  but,  viewing  It  as  on  a  de- 
murrer, the  following  facts  appear:  Ttie 
plaintiff  at  the  time  of  his  marriage  was  32 
years  old,  and  resided  in  Richmond.  His 
wife  was  22,  lived  with  her  par«its  near 
Richmond  (paying  for  her  board),  and  was 
employed  In  the  city  as  a  stenographer. 
They  had  knowh  each  other  for  several 
years,  and  had  been  engaged  for  about  8 
months.  The  plaintiff  had  for  a  long  time 
been  a  frequent  and  apparently  welcome  vis- 
itor at  her  home,  going  there  several  times 
each  week,  and  nearly  always  taking  supper 
there  on  Sunday  night  He  had  accumulated 
a  small  estate  and  was  a  man  of  good  char- 
acter. The  defendants  disclaim  all  knowl- 
edge of  the  engagement,  but  do  not  suggest 


^oFoT  other  casw  see  same  topic  and  KBT-NVMBBR  In  all  Key-Numbered  Dlsesta  and  ladazw 


Digitized  by 


Google 


Va.) 


BATdilFFE  y.  WALEEK 


671 


any  ralld  objection,  and  say  that  fhelr  only 
grievance  was  that  they  were  not  Informed  of 
the  contonplated  marriage.  The  ceremony 
took  place  on  the  morning  of  April  2S,  1913, 
at  the  home  of  the  ofiSdatlng  minister  In 
Bichmond,  in  the  presence  of  the  minister's 
wife  and  of  a  sister  and  brother-in-law  of  the 
plaintiff.  The  bride  and  groom  both  seemed 
to  believe  that  the  wedding  would  be  opposed 
If  their  plans  were  known  at  her  home,  but 
the  record  discloses  no  Just  ground  upon 
which  to  charge  him  with  having  persuaded 
ber  against  her  will  into  a  clandeetlne  mar- 
rlager  Every  detail,  in  so  far  as  not  suggest- 
ed by  her,  was  arranged  with  her  free  and 
full  approvaL  The  plaintiff's  sister  advised 
ber  to  tell  her  mother,  but  she  thought  it 
best  not  to  do  so.  As  soon  as  the  ceremony 
was  over  she  telephoned  the  news  to  her 
mother,  and  the  latter  was  greatly  affected, 
and  at  once  became  hysterlcaL  The  bride's 
father  then  came  to  the  telephone  and  told 
her  that  she  had  about  killed  her  mother, 
and  ordered  ber  never  to  put  ber  foot  In  the 
home  again.  Both  the  father  and  the  mother 
were  very  angry,  and  shortly  afterwards 
used  some  very  violent  and  threatening  lan- 
guage with  reference  to  the  plaintiff,  which 
need  not  in  terms  be  repeated  here. 

After  spHiding  some  hours  In  the  city  and 
having  lunch  at  the  Richmond  Hotel  with 
some  of  his  relatives,  the  plaintiff  and  his 
wife  started  on  the  wedding  trip  which  they 
had  previously  planned,  taking  an  afternoon 
train  for  Washington.  While  on  that  train 
th«y  received  a  telegram,  addressed  to  Mrs. 
T.  O.  Walker  and  sent  by  Jolrn  Batclifle,  in 
tbese  words: 

"Yuur  mother  is  dying.  I  would  advise  you 
to  return  to  my  house." 

This  telegram  was  sent  at  the  suggestion 
of  the  sister,  Alice  Ratcllffe,  made  to  John 
Batcllffe  over  the  telephone  some  hours  after 
he  had  seen  his  mother  and  had  left  her  to 
return  to  his  business.  About  an  hour  later 
Frank  Ratcllffe,  who  had  Just  returned  from 
a  long  trip,  tried  to  reach  Mrs.  Walker  with 
a  telegram,  which  was  never  delivered,  but 
which  read  as  follows: 

"Come  home  to-night,  if  possible.  Mamma,  I 
think,  is  dying.    Everything  will  be  all  right." 

At  the  time  be  sent  this  telegram  his 
mother  was' sitting  in  a  rocldng  chair  on  the 
porcb.    He  says: 

"She  looked  very  peculiar,  slightly  hysterical, 
and  I  might  say  she  was  deranged,  from  her 
appearance." 

He  sent  the  telegram  after  his  sister  Alice 
bad  suggested  that  he  "try  to  get  Bettle," 
meaning  plaintiff's  wife. 

Under  the  influence  of  the  telegram  from 
John  Ratcllffe,  the  plaintiff  and  his  wife  left 
the  train  at  a  station  called  Doswell,  and 
obtained  by  telephone  some  Information  from 
an  annt  and  from  another  brother  of  the 
plaintiff's  wife,  which  indicated  that  the  tel- 
egram was  a  fabrication,  but  they  decided, 
largely  upon  his  Judgment  and  recommenda- 
8S  S.E.-87 


tlon,  that  it  would  be  beat  to  return  and  in- 
vestigate the  situation.  Upon  their  arrival 
in  Bichmond  they  went  to  his  family  home. 
While  at  supper  there  Mrs.  Walker  was  call- 
ed to  the  telephone  to  talk  to  her  brother, 
Frank  Ratcllffe,  and  their  conversation  re- 
sulted in  an  arrangement  by  which  he  was  to 
meet  her  at  Seventh  and  Broad  streets,  in 
Richmond,  and  take  her  to  her  father's  home 
that  night.  He  would  not  agree  for  her  hus- 
band, the  plaintiff,  to  bring  or  even  acc(»npa- 
ny  her,  claiming  that  "his  presence  or  the 
very  mention  of  his  name  would  mean  instant 
death"  to  her  mother.  Mrs.  Walker  wanted 
her  husband  to  accompany  her,  and  she  wav- 
ed and  smiled  at  him  as  she  left  with  her 
brother  and  took  the  street  car  for  her  home, 
promising  to  call  him  up  the  next  morning. 
It  Is  significant,  and  is  pertinent  in  this  con- 
nection, that  up  to  this  moment  of  separa- 
tion there  had  been  no  indicatiim  that  She 
regretted  her  marriage  or  had  any  thons^t 
of  giving  up  her  husband.  She  was  distressed 
about  the  attitude  of  her  parents,  but  after 
she  knew  of  that  she  willingly  started  on  the 
wedding  trip,  and  would  have  continued  the 
Journey  after  the  telegram  was  received  tf 
her  husband  had  Insisted  upon  that  course; 
in  fact,  the  more  probable  conclusion  from  the 
evidence  Is  that,  but  for  his  positive  advice 
to  the  contrary,  they  would  have  gone  on  to 
Washington.  On  the  train  that  afternoon, 
and  also  after  she  had  returned  to  Rlchmmid 
that  evening,  she  was  making  a  list  of  the 
names  of  friends  for  whom  she  Intended  an- 
nouncements of  her  marriage.  It  is  beyond 
question  that  the  courtship  of  this  couple 
liad  been  a  long  and  happy,  one,  and  that  they 
had  been  devoted  to  each  other.  Anothei 
fact  worthy  of  consideration  in  connection 
with  the  circumstances  surrounding  this  part- 
ing between  them  at  Seventh  and  Broad 
streets  is  that  John  Ratcllffe  was  present  on 
that  occasion,  and  claimed  in  the  presence  of 
plaintiff  and  his  friends,  and  in  rather  con- 
spicuous manner,  that'  he  was  going  to  his 
own  home  In  the  city  for  the  night,  but,  in- 
stead, went  almost  immediately  to  the  hon» 
of  his  father  in  the  country,  arriving  there 
about  SO  minutes  after  Frank  Batcllffe  and 
Mrs.  Walker  arrived. 

Mrs.  Walker  found  her  mother  In  bed  and, 
as  she  thought,  in  a  sort  of  stupor.  The  rec- 
ord shows  conclusively  that  her  condition  was 
not,  in  fact,  and  had  not  been  at  any  time, 
alarming.  It  may  have  been  made  to  appear 
otherwise  to  Mrs.  Walker.  There  had  been 
no  reasonable  ground  at  any  time  that  day 
for  saying  tttat  she  was  dying,  and  after 
Mrs.  Walker  arrived  she,  and  not  her  mother, 
was  the  center  of  interest  and  attention  on 
the  part  of  the  family.  Her  brother  Frank 
told  her,  in  substance,  that  night  in  the  pres- 
ence of  her  brother  John  that  she  could  see 
for  herself  what  her  mother's  condition  was; 
that  she  had  caused  it;  that  he  would  take 
her  back  that  night  or  the  next  day  If  she 
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wanted  to  retnm  to  Walker,  but  that  there 
was  no  middle  ground,  and  she  must  choose 
between  Walker  and  her  family.  Before  this 
interview  was  concluded  her  father  came  in 
the  room  and  told  her  that  if  Walker  came 
there  that  night  he  would  shoot  him.  Her 
mother  had  stated  during '  the  day  that  U 
Walker  came  on  the  place  she  would  "cut 
his  heart  and  liver  out,"  and  had  used  other 
expressions  indicating  a  high  degree  of  tern- 
per  and  ill  will  towards  the  plaintiff.  Her 
father  and  her  brothers,  Frank  and  John,  had 
told  Dr.  Redd  during  the  day  that  they  were 
going  to  try  to  keep  the  plaintiff  and  his  wife 
apart,  or  words  to  that  effect  Mrs.  Walker 
decided  that  night  to  give  up  her  husband, 
taking  from  her  finger  her  engagement  ring 
and  wedding  ring  and  turning  them  over  to 
one  of  her  brothers.  It  was  agreed  that  her 
brother  Frank  should  take  her  ont  of  the 
state  tO'Some  place  which  was  not  fixed  upon 
that  night.  Later  on  in  the  night,  in  compli- 
ance with  a  suggestion  which  they  say  came 
from  Mrs.  Walker,  John  and  Frank  went  to 
the  home  of  an  attorney  who  had  been  there- 
tofore acting  as  counsel  for  John  Ratcllffe, 
and  arranged  with  him  to  come  to  the  Rat- 
cllffe home  the  next  day  for  a  conference. 
This  was  the  Friday  night  of  the  wedding 
day.  The  next  day  the  plaintiff,  who  had  re^ 
quested  to  see  his  wife,  was  permitted  to  see 
her  at  John  Ratcliffe's  home,  but  was  not  al- 
lowed a  private  interview;  both  John  and 
Frank  Ratcllffe  were  there  at  the  time,  and, 
whUe  the  plaintiff  was  left  for  a  few  mo- 
ments with  his  wife  in  the  parlor,  one  or  the 
other  of  the  brothers  was  in  a  position  to 
hear  everything  that  was  said  all  the  time. 
John  had  in  his  possession,  and  delivered  to 
her  there,  her  engagement  ring  and  wedding 
ring,  and  she  in  turn  delivered  them  to  her 
husband,  and  told  him  that  she  had  made  a 
mistake  In  marrying  him,  and  wanted  to  be 
released.  After  Walker  had  left  the  house, 
John  Ratcllffe  commended  Mrs.  Walker's  de- 
cision to  go  to  Pittsburg,  advising  her  to  go 
on  there  and  "forget  everything  except  that 
she  had  two  friends"  (meaning  himseU  and 
Frank)  who  would  supply  her  needs,  adding, 
however,  that  if  she  should  decide  to  come 
back  to  Walker  he  had  nothing  to  do  with 
that  On  the  next  day,  which  was  Sunday, 
Frank  took  her  to  Pittsburg,  where  she  lived 
under  her  maiden  name  in  the  family  of  an 
Intimate  friend  of  bis  until  this  suit  was 
brought 

After  she  went  to  Pittsburg  tbe  plaintiff, 
having  secured  her  address,  wrote  her  sev- 
eral times  and  visited  her  once,  earnestly 
appealing  to  her  to  come  back  to  him,  but 
without  avail.  The  Ratcllffe  family  kept  in 
close  touch  with  her,  and  her  mother  and 
brother  Frank  visited  her  shortly  after  the 
plaintiff  had  been  to  Pittsburg  to  see  her. 
Finally  the  plaintiff,  giving  up  all  hope  of 
reconciliation,  instituted  this  suit. 

[1]  The  fundamental  question  here  present- 


ed, as  to  the  liaUUty  of  the  Immediate  tendly 
of  the  consort  in  a  suit  for  alienation,  as 
distinguished  from  the  liability  of  a  stranger, 
is  new  In  Virginia,  but  has  frequently  arisen 
In  other  jurisdictions.  The  general  rule,  con- 
sonant with  reason  and  sustained  by  aatbor- 
ity,  is  that  parents  may  advise  their  children 
about  their  domestic  affairs  without  Incur- 
ring liability,  if  the  advice  be  given  in  good 
faith  and  prompted  by  worthy  motives,  even 
though  such  advice  results  in  a  separation 
and  estrangement  of  husband  and  wife.  Bad 
and  improper  motives  will  not  be  presumed 
as  against  parents,  but  must  be  clearly  prov- 
ed. The  burden  in  such  cases  is  upon  the 
plaintiff  to  show  that  the  parent  has  been 
prompted  by  malice;  the  presumption  being 
that  what  he  has  said  and  done  has  been  due 
to  natural  affection  and  to  a  regard  for  the 
best  interests  of  the  child.  When,  however, 
It  is  made  to  appear  by  clear  and  satisfac- 
tory evidence  that  the  parent  has  been  actuat- 
ed by  malice,  and  has  willfully  interfered  on 
that  account,  and  not  on  account  of  the  wel- 
fare of  his  child,  to  bring  about  a  separation, 
an  action  will  lie  against  him  for  damages. 
The  law  on  this  subject  is  so  satisfactorily 
discussed  and  so  many  pertinent  authorities 
are  cited  in  the  case  of  Multer  v.  Koibbs, 
193  Mass.  556,  79  N.  E.  762,  9  L.  R.  A.  (N. 
S.)  322-325,  9  Ann.  Cas.  958,  that  we  deem 
It  proper  to  quote  somewhat  at  length  fr<mi 
the  opinion  in  that  case: 

'There  Is  a  material  difference  between  the 
acts  of  a  parent  and  those  of  a  mere  intenned- 
dler.  Even  in  the  latter  case  a  defendant  may 
disprove  any  intent  on  his  part,  in  advising 
the  wife,  to  cause  a  separation,  and  may  show 
that  his  advice  was  given  honestly.  Tasker 
V.  Stanley,  153  Mass.  148,  26  N.  E.  417,  lo  U 
K.  A.  468.  But  the  rights  and  the  correspond- 
ing duties  of  a  parent  are  much  greater  than 
those  of  a  stranger;  and  much  stronger  evidence 
is  required  to  maintain  an  action  against  him. 
It  is  proper  for  him  to  give  to  bis  daughter  such 
advice,  and  to  bring  sucli  motives  of  persoa- 
sion  or  inducement  to  bear  upon  her  as  be 
fairly  and  honestly  considers  to  be  called  for 
by  her  best  interests,  and  he  is  not  liable  to 
her  husband  in  damages  for  her  desertion  re- 
sulting therefrom  nnless  he  has  been  actuated 
by  malice  or  111  will  towards  the  plaintiff,  and 
not  by  a  proper  parental  regard  for  the  wel- 
fare and  happiness  of  his  child.  In  such  an 
action  the  material  question  is  the  intent  with 
which  the  parent  acted,  rather  than  the  wisdom, 
or  even  the  justice,  of  the  course  which  be 
took.  These  questions  have  arisen  in  other 
jurisdictions ;  and,  so  far  as  we  have  been  able 
to  discover,  they  always  have  l>een  answered  in 
the  same  way.  The  leading  case  is  Hutcheaon 
V.  Peck,  5  Johns.  [N.  Y.]  196;  and  the  doctrine 
there  laid  down  has  commanded  assent  Oak- 
man  V.  Belden,  94  Me.  280,  47  Atl.  553,  80 
Am.  St  Rep.  396;  Smith  v.  Lyke,  13  Uon, 
[N.  y.)  204;  HolU  v.  Dick,  42  Ohio  St  23.  si 
Am.  Rep.  791 ;  Westlake  v.  WesUake,  34  Ohio 
St.  621,  32  Am.  Rep.  397;  Rice  v.  Rice,  104 
Mich.  371,  62  N.  W.  833;  White  v.  Rosa.  47 
Mich.  1X2,  10  N.  W.  188;  Tucker  v.  Tucker. 
74  Miss.  93,  19  So.  955,  32  L.  R.  A.  GliS; 
Payne  v.  Williams,  4  Bart.  [Tenn.]  583 ;  Glasa 
v.  Bennett,  89  Tenn.  478,  14  S.  W.  1085 ;  Brown 
V.  Brown,  124  N.  C.  19,  32  S.  E.  320,  70  Am. 
St  Rep.  574;  Huling  v.  Huling,  32  IlL  Apn. 
519;  Reed  v.  Reed.  6  Ind.  App.  317,  33  N. 
E.  638.  51  Am,  St  Rep.  810.    •    •    •    And  the 
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burden  la  upon  the  plaintiff  to  show  tliat  the 
defendant  has  been  prompted  by  malice  in  what 
he  has  said  and  done,  and  to  overcome  the  pre- 
Biunption  that  he  acted  under  the  influence  of 
natural  affection  and  for  what  he  believed  to 
be  the  real  good  of  Us  child.  Bennett  v.  Smith, 
21  Barb.  [N.  T.]  439 :  Pollock  v.  Pollock,  9 
Misc.  Rep.  82,  29  N.  T.  Supp.  37:  White  T. 
Ross,  Westlake  v.  Westlake,  and  Brown  v. 
Brown,  supra :  Toung  t.  Young,  8  Wash.  81, 
S5  Pac.  592;  Reed  v.  Reed,  supra.  But  if  there 
is  evidence  upon  which  the  jury  would  have  a 
right  to  find  that  the  defendant  has  actively 
interfered  to  cause  his  daughter  to  abandon 
her  husband,  and  has  deprived  him  of  her  af- 
fections  and  of  the  comfort  and  solace  of  her 
Bocie^,  and  has  done  this  from  malice  to  the 
plaintiff,  and  not  for  the  purpose  of  affording 
proper  protection  to  his  diild  and  furthering 
her  true  welfare,  then  the  case  must  be  left 
to  the  jury,  with  the  instruction  that,  if  these 
facts  are  proved,  the  action  may  be  maintained. 
Holtz  V.  Dick,  supra;  Price  v.  Price,  91  Iowa, 
693,  60  N.  W»  202,  29  Lr.  B.  A.  150,  51  Am. 
St.  Rep.  360;  Tucker  v.  Tucker  and  Bennett 
V.  Smith,  supra;  Williams  v.  Williams,  20 
Colo.  51,  37  Pac.  614;  Railsback  v.  Railsback, 
12  Ind.  App.  659,  40  N.  K.  276.  1119.  This  was 
recc^nized  by  aU  the  Judges  in  Hutcheson  t. 
Peck,  6  Johns.  [N.  Y.]  196.  The  question  ac- 
cordingly ia  whether  there  was  such  evidence 
in  this  case." 

The  principles  above  announced  have  nan- 
ally  found  ezpresaion  In  actions  against  the 
father,  but  they  seem  to  apply  as  well  to 
mother,  brothers,  and  sisters.  Powell  v. 
Beatball,  136  N.  O.  145,  48  S.  K  598;  Miller 
▼.  Miller,  154  Iowa,  344,  134  N.  W.  1058; 
note  to  Qerominl  t.  Brunelli,  46  L.  R.  A.  (N. 
S.)  465;  Olass  t.  Bennett,  supra. 

There  is  no  essential  difference  between 
counsel  for  plaintiff  and  defendants  upon  the 
sabstanttve  law  of  this  case;  their  differ- 
ences being  found  in  the  application  of  Che 
law  to  the  evidence  and  in  certain  collateral 
questions  arising  in  the  course  of  the  trial. 

[2]  The  first  ground  upon  wtiich  we  are 
asked  to  reverse  the  Judgment  Is  that  the 
evidence  was  not  sufficient  to  warrant  a  ver- 
dict against  any  of  tlie  defendants ;  and  this 
ground  is  especially  urged  as  to  H.  L.  Rat- 
cUtte  and  wife  and  their  daughter  Alice. 

We  do  not  think  this  contention  can  be  sus- 
tained. The  evidence  is  so  voluminous  as  to 
preclude  the  possibility  of  bringing  any  de- 
tailed discussion  or  recital  of  it  here  within 
reasonable  limits.  We  have  considered  it 
carefully,  and  are  of  opinion  that  the  direct 
testimony,  together  with  the  fair  inference 
from  the  circumstances  and  from  the  con- 
duct of  tlie  partlel,  warranted  the  Jury  in 
finding  a  verdict  against  all  of  the  defend- 
ants. It  is  btrongly  urged  on  behalf  of  H.  L. 
Ratdiffe  and  wife  that  their  threats  against 
the  plaintiff  and  their  manifest  ill  temper  to- 
wards blm  should  not  be  considered  as  evi- 
dence against  them,  because  under  the  law 
their  anger  should  be  attributed  not  to  mal- 
ice, but  to  their  affection  for  their  daughter 
and  to  a  concern  for  her  best  interests.  The 
mere  fact  that  these  defendants  manifested 
ill  will  towards  the  plaintiff  would  not  be 
sufficient  to  overcome  the  legal  presumption 
in  their  favor,  but  we  think  the  record  dis- 


closed sufficient  facts  and  circumstances  to 
Justify  the  court  in  submitting  the  question 
to  the  Jury,  and  to  Justify  the  jury  in  finding 
against  the  defendants.  They  themselves  say 
that  if  their  consent  had  been  sought  they 
would  have  acquiesced,  and  would  have  wish- 
ed the  young  couple  well,  and  they  were  un- 
able to  suggest  a  single  satisfactory  reason 
why  the  marriage  should  not  have  occurred. 

[3]  More  activity  in  bringing'  about  the 
separation  was  displayed  by  some  than  by 
others  of  the  defendants.  All  five  of  them, 
however,  were  in  the  home  together  when 
the  separation  was  agreed  upon.  The  evi- 
dence In  its  entirety,  If  it  does  not  Impel  the 
conviction,  is  sufficient  to  sustain  the  Jury's 
conclusion  that  there  was  a  common  under- 
standing and  a  conunon  design.  Any  person 
present  at  the  doing  of  a  wrong,  "encourag- 
ing or  inciting  the  same  by  words,  gestures, 
looks  or  signs,  or  who  by  any  means  coun- 
tenances or  approves  the  same,  is  in  law 
deemed  to  be  an  alder  and  abettor,  and  lia- 
ble as  principal."  Dalngerfleld  v.  Thompson, 
33  Grat  (74  Va.)  136,  151,  36  Am.  Rep.  783. 

[4]  In  concluding  this  branch  of  the  case  we 
quote  with  approval  the  following  language 
from  the  opinion  of  the  Judge  who  presided 
at  the  trial : 

"The  two  main  questions  of  fact  to  be  de- 
cided by  the  jury  in  this  case  were  whether  a 
conspiracy  existed  among  the  defendants,  and 
whether  they  maliciously  sought  to  deprive  the 
plaintiff  of  the  society  of  his  wife.  Such  issues 
are  especially  for  the  determination  of  a  jury, 
as  their  decision  so  largely  turns  upon  infer- 
ences from  the  evidence  as  to  motives  and  In- 
tent, which  are,  as  a  role,  not  capable  of  direct 
proof.  The  evidence  in  cases  mvolving  con- 
spiracy, malice,  and  fraud  is  apt  to  be  circum- 
stantial only.  As  said  by  Mr.  Greenleaf  (Evi- 
dence, vol.  3,  {  93) :  'The  evidence  in  proof  of 
a  conspiracy  will  generally,  from  the  nature 
of  the  case,  be  circumstantial.  Though  the  com> 
mon  design  is  the  essence  of  the  charge,  it  is 
not  necessary  to  prove  that  the  defendants  came 
together  and  actually  agreed  in  terms  to  have 
that  design,  and  to  pursue  it  by  common  means. 
If  it  be  proved  that  the  defendants  pursued 
by  their  acts  the  same  object,  often  by  the  same 
means,  one  performing  one  part  and  another 
another  part  of  the  same  so  as  to  complete  it, 
with  a  view  to  the  attainment  of  that  same  ob- 
ject, the  jury  will  be  Justified  in  the  conclusion 
that  they  were  engaged  in  a  conspiracy  to  effect 
that  object' 

"Upon  a  careful  consideration  of  all  the  evi- 
dence in  the  case,  viewed  in  the  light  of  these 
established  principles  of  law,  I  am  unable  to 
hold  that  the  verdict  of  the  jury  was  so  plainly 
against  the  evidence  or  so  palpably  without  evi- 
dence that  it  is  the  duty  of  the  court  to  set  it 
aside.  The  case  involved  the  scanning  of  vari- 
ous phases  of  human  conduct  under  the  circum- 
stances in  which  the  parties  were  placed,  with 
inferences  to  be  drawn  as  to  the  intent  and 
motives  by  whldi  they  were  actuated.  Conclu- 
sions upon  such  matters  are  peculiarly  for  the 
judgment  of  a  jury,  and,  while  the  direct  testi- 
mony is  not  very  convincing,  and  not  equally 
strong  against  all  of  the  defendants,  yet  the 
voluminous  evidence  discloses  sufficient  facts,  in 
a  case  of  this  character,  to  render  the  conclu- 
sion of  the  jury  final,  so  that  the  court  is  with- 
out power  to  disturb  it" 

We  pass  now  to  a  consideration  of  the  al- 
leged errors  in  the  instructions  to  the  Jury. 
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[SI  Complaint  la  made  that  tbe  court  re- 
fused to  amend  one  of  Its  Instructions  so  as 
to  tell  tbe  jury  tbat  tbey  must  be  guided  by 
reasonable  and  natural  Inferences  only,  and 
not  by  mere  conjecture  and  suspicion.  The 
Instructions,  taken  as  a  whole,  emphasize 
and  reiterate  the  legal  presumptions  In  favor 
of  the  defendants,  the  burden  of  proof  on  the 
plaintiff,  and  the  character  And  clearness  of 
the  evldende  necessary  to  sustain  that  bur- 
den, and  we  are  satisfied  that  the  defendants 
could  not  have  been  prejudiced  by  the  refusal 
of  the  court  to  make  the  amendment  in  ques- 
tion. 

[B]  The  defendants  asked  the  court,  In 
what  they  designate  as  prayer  No.  8^,  to 
tell  the'jury  "that  there  was  no  proof:  (1) 
That  the  defendants,  or  any  of  them,  gaye 
"any  advice  to  the  wife  to  induce  a  separa- 
tion ;  (2)  Indulged  in  any  solicitation  or  used 
any  compulsion  to  that  end;  (3)  made  any 
threats  to  that  end;  (4)  entertained  any 
malice  towards  the  plaintiff.  Under  our  view 
of  the  law  and  the  evidence,  this  prayer  was 
properjy  denied.  The  instruction  requested 
would  have  improperly  withdrawn  from  the 
jury  a  state  of  facts  and  drcumstances  pe- 
cnllarly  within  its  province. 

[7]  Defendants'  prayer  No.  13  was  also 
properly  refused.  The  instruction  requested 
was  as  follows: 

"The  jury  are  instructed  that.  If  they  believe 
from  the  evidence  that  there  was  not  exercised 
by  any  one  or  more  of  the  defendants  either 
compulsion  or  solicitation  to  cause  or  persaade 

?Iaintiff'8  wife  to  separate  and  remain  away 
rom  him,  and  that  all  that  was  said  by  any 
one  of  the  defendants  as  to  such  separation  was 
the  statement  of  Frank  Ratcliffe  tbat  she  saw 
the  condition  in  which  her  mother  was,  that 
if  she  desired  it  he  would  take  her  to  her  hus- 
band that  night  or  the  next  day,  as  she  might 
prefer,  but  that  there  conld  be  no  middle  course, 
and  that  she  must  understand  that  she  must 
choose  between  her  own  family  and  her  hus- 
band, and  that  she  thereupon  asked  tbe  said 
Katcllffe  whether,  if  she  should  decide  to  stay 
with  her  family,  he  would  protect  her,  to  which 
he  replied  that  he  would  give  her  all  the  pro- 
tection in  bis  power,  and  that  thereupon  she 
asked  him  if  he  would  take  her  away,  to  which 
he  replied  that  he  would  if  she  desired  to  go, 
then  the  jury  must  find  for  the  defendant" 

This  instruction  singled  out  one  state- 
ment of  the  defendant  Frank  Ratcllffe  in  a 
context  which  might  have  led  -the  Jury  to  in- 
fer that  the  court  did  not  regard  the  state- 
ment as  of  serious  Import,  and  tended  to 
withdraw  tbat  statement  from  consideration 
by  the  jury  in  tbe  light  of  the  temper  and 
attitude  which  all  of  the  defendants  had  as- 
sumed towards  the  plaintiff's  marriage  at  tbe 
time  the  statement  was  made.  It  Ignored 
John  Rateliffe's  encouragement  to  her  to  go 
on  to  Pittsburg,  and  disregarded  a  number 
of  other  facts  and  circumstances  proper  for 


the  jnry  to  consider  in  determining  tbe  pur- 
pose and  probable  effect  of  the  statement  re- 
cited in  the  instruction,  and  directed  a  ver- 
dict for  the  defendants  upon  a  partial  and 
incomplete  view  of  the  evidence.  Instruc- 
tions of  this  character  have  repeatedly  been 
condemned  by  this  court.  See  Vaugban  M. 
Co.  v.  Staunton  Tea  Co.,  106  Va.  452,  58  S. 
B.  140;  Southern  Ry.  Co.  v.  Baptist,  114  Va. 
723,  77  S.  E.  477. 

[8-1 0]  Instruction  No.  4  requested  by  de-  - 
fendants  was  properly  refused.  It  would 
have  told  the  Jury  that,  unless  the  plaintiff 
'proved  a  conspiracy  by  all  of  the  defendants, 
there  could  be  no  recovery.  The  argument 
used  for  this  instruction  is  based  on  the  claim 
that  the  plaintiff  was  bound  to  prove  tbe 
conspiracy  as  alleged.  If  by  this  it  is  meant 
that  in  an  action  like  ttaia  thpre  must  be  a 
recovery  against  all  or  none  of  tbe  defend- 
ants, the  contention  is  plainly  untenable. 
Tbe  damage  to  the  plaintiff,  and  not  tbe  con- 
spiracy, was  the  gist  of  tbe  action,  and  the 
court  In  other  instructions  properly  told  the 
Jury,  In  effect,  that  they  might  And  a  verdict 
against  two  or  more  of  the  defendants,  tf  the 
cliarge  of  conspiracy  was  sustained,  and  as  to 
any  one  or  more  for  individual  responsibility 
if  no  conspiracy  was  proved.  .S  R.  C.  L.  I 
56,  p.  1106;  Porter  v.'  Mack,  60  W.  Va.  681, 
40  S.  B.  459 ;  1  Cooley  on  Torte  (Sd  Ed.)  210- 
214 ;  4  Enc.  PL  *  Pr.  738,  739.  Independent- 
ly of  these  authorities,  any  real  difflcnitles 
that  could  arise  in  a  case  like  this  from  a 
misjoinder  of  defendants  or  a  variance  be- 
tween the  allegations  and  the  proof  are  fUUy 
met  by  sections  32.'>8a  and  3384  of  the  Code. 

[11]  In  so  far  as  tbe  argument  for  instruc- 
tion No.  4  relates  to  the  proof  of  the  methods 
by  which  the  alleged  conspiracy  was  parried 
out,  conceding  It  to  have  been  right  in  this 
respect,  it  is  sufllcient  to  say  that  the  error 
already  pointed  out  eliminates  the  instruction 
from  further  consideration.  Tbe  other  In- 
structions, as  given,  were  correct  and  free 
from  ambiguity,  and  there  was  no  duty  upon 
tbe  court  to  modify  and  give  this  one  or  to 
give  a  new  one  in  ito  place.  C.  &  O.  Sy.  Co. 
V.  Stock,  104  Va.  97,  110,  61  a  B.  161. 

With  respect  to  the  remaining  exceptions 
to  the  action  of  the  court  in  giving  or  refus- 
ing instructions,  we  deem 'it  sufficient  to  say 
tbat  no  new  or  novel  questions  are  present- 
ed therein,  and  that  tbe  instructions  in 
the  aggregate  seem  to  us^  have  *fairly  and 
fully  submitted  the  law  of  the  case  to  the 
jnry.  It  Is  not  too  much  to  say  that  the  in- 
structions, considering  tbe  number  asked  for 
and  the  number  actually  given,  were  remark- 
ably accurate  and  clear  as  a  whole. 

The  Judgment  complained  of  Is  affirmed. 

Affirmed. 
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MAHONBT  et  al.  t.  FRIEDBEKa  et  aL 
(Supreme  Court  of  Appeals  of  Virginia.  '  June 

10,  1915.) 
Waters  and  Wateb  Courses  «=»88— Convkt- 

ANCB— CONBTBUOnON— RESKBTATIOK. 

The  owner  of  land  which  abutted  on  a  creek 
conveyed  lota  adjacent  to  the  creek,  bounding 
.  them  by  the  port  warden's  line  in  the  creek  as 
then  or  thereafter  it  might  be  established.  At 
that  time  the  port  warden's  line  had  been  es- 
tabUahed,  and  thereafter  land  was  added  to  these 
lots  by  accretion.  It  appeared  tjiat  at  the  time 
of  the  conveyanoe  the  port  warden's  line  mark- 
ed the  bank  of  the  creek.  Held  that,  as  a  deed 
is  to  be  construed  most  strictly  against  the  gran- 
tor, the  conveyance  must  be  held  to  include  the 
grantor's  riparian  rights,  if  any,  tinder  the  bed 
of  the  creek. 

[Ed.  Mote.— For  other  cases,  see  Witters  and 
Water  Courses,  Cent  Dig.  U  01.  92,  107,  Dec. 
Dig.  <&=»89.] 

Appeal  from  Circuit  Court  of  City  of  Nor- 
folk. 

Bill  by  Mary  K,  Maboney  and  others 
against  Solomon  Friedberg  and  others.  From 
a  decree  for  defendants,  plaintiffs  appeal. 
Affirmed. 

G.  JI.  DiUard,  of  Norfolk,  for  appellants. 
John  B.  Jenkins,  G.  Tayloe  Gwathmey,  and 
W.  A.  Graff,  all  of  Norfolk,  for  appellees. 

KEITH,  P.  The  bill  in  this  case  was  filed 
by  Maty  R.  Maboney  and  others,  residuary 
deriaees  of  Edward  Mahoney,  making  Solo- 
mon Friedberg  and  others  defendants,  and 
stating  their  case  as  follows:  That  the  plain- 
tiffs a  re.  seised  of  a  fee-simple  estate  In  a 
parcel  of  land  in  the  city  of  Norfolk,  com- 
mencing on  the  west  side  of  James  street, 
now  called  Montlcello  avenue,  and  formerly 
known  as  Armlstead  road,  or  Armlatead 
Bridge  road,  at  a  point  where  the  sontherA 
line  of  lot  No.  64  on  the  plat  of  the  property 
of  Edward  Mahoney,  which  is  duly  recorded 
In  the  clerk's  o£Bce  of  the  corporation  court 
of  the  dty  of  Norfolk,  Intersects  the  western 
line  of  said  street,  avenue,  or  road,  and  ex- 
tending thence  southwardly  along  the  said 
street,  avenue,  or  road  a  distance  of  35  feet 
more  or  less  to  the  center  of  Smith's  creek ; 
tbence  westwardly  along  the  center  of 
Smith's  creek  to  the  eastern  side  of  Granby 
street;  thence  northwardly  along  the  eastern 
Bide  of  Granby  street,  a  distance  of  64  feet, 
more  or  less,  to  the  intersection  of  the  south- 
em  line  of  lot  No.  41  on  the  said  Mahoney 
plat  TTltb  the  eastern  line  of  Granby  street; 
and  thence  eastwardly  along  the  southern 
Une  of  lots  41  and  64,  on  the  said  plat,  to  the 
point  of  beginning. 

This  land  Is  claimed  by  tbe  plaintiffs  under 
tbe  residuary  clause  of  the  will  of  their  fa- 
ther, Edward  Mahoney,  who  acquired  it  un- 
der a  deed  from  John  Mahoney  and  wife,  in 
whlcb  it  is  described  as: 

"All  that  certain  tract,  piece,  or  parcel  of 
land,  known  as  'The  Bower,'  with  the  buildings 
thereon,  situated  in  the  county  of  Norfolk,  con- 
taining •  •  •  acres,  more  or  less,  adjoining 
the  corporate  limits  of  the  city  of  Norfolk  near 


Armistead's  Bridge,  and  bounded  on  the  north 
and  east  by  the  public  road  leading  to  the  said 
bridge,  on  the  west  by  the  land  of  Abel  Llewel- 
lyn, and  on  tbe  south  by  tbe  port  warden's  line 
in  Smith's  creek  as  the  same  is  now  or  may 
hereafter  be  established." 

The  bill  claims  that  Smlth'^s  creek,  whlcb 
constitutes  the  southern  boundary  of  the 
land,  was  and  is  a  tidal  Inlet  extending  east- 
wardly from  the  Elizabeth  river,  through  a 
section  of  the  city  of  Norfolk,  and  that  the 
said  creek,  throughout  the  entire  extent  of 
the  boundaries  of  the  property  in  dispute,  es- 
pecially between  James  street  and  Granby 
street,  where  the  parcel  of  land  1b  located, 
ebbs  bare  at  mean  low  water,  so  that  the  en- 
tire parcel  of  land  in  qnestlon  Is  above  mean 
low-water  mark;  that  Edward  Mahoney, 
soon  after  acquiring  title  and  iKissessio'n  un- 
der the  deed  in  1891  from  John  Mahoney, 
proceeded  to  have  the  tract  subdivided  and 
platted  Into  lots  and  streets  by  the  city  engi- 
neer of  JTorfolk,  and  the  plat  of  t;he  same 
recorded  in  Plat  Book  1,  page  7,  a  certified 
copy  of  which  plat  Is  filed  with  the  bill  as 
Exhibit  C,  that  Edward  Mahoney  thereupon 
sold  to  various  persons  certain  of  tbe  lots 
with  reference  to,  and  according  to  the  loca- 
tion given  on  the  raid  plat,  and,  among  oth- 
ers, he  sold  lots  41  and  64  to  J.  Bunyan 
Jones,  by  deed  dated  June  18,  1906,  and  by 
successive  conveyances  the  said  two  lots  were 
transferred  to  and  became  vested  In  Solomon 
Friedberg,  the  defendant,  who  now  owns  the 
same;  that  a  large  portion  of  the  land  pur- 
chased and  platted  by  Edward  Mahoney  con- 
sisted of  marsh  lots,  lying  between  high  wa- 
ter and  low  water,  over  which  the  tide  ebbed 
and  flowed,  being  alternately  covered  with 
water  and  bare;  that  when  Edward  Maboney 
acquired  this  tract  of  land,  embraoing  all 
of  the  high  land  therein,  extending  down  to 
high-water  mark  and  beyond  to  the  port 
warden's  line,  as  the  same  then  was  or 
might  thereafter  be  established,  he  acquired 
all  of  the  land,  under  this  general  descrip- 
tion, within  the  boundaries  mentioned  ex- 
tending to  the  line  of  mean  low-water  in 
Smith's  creek,  and,  as  the  whole  creek  op- 
posite this  land  ebbs  bare  at  low  water,  he 
acquired  title  to  the  center  of  the  creek,  but 
when  he  sold  lots  41  and  64  to  J.  Bunyan 
Jones  he  sold  by  specific  description  only  the 
clearly  defined  space  embraced  in  the  lots,  as 
defined  on  the  recorded  plat,  without  men- 
tion of  any  riparian  rights  or  other  appurten* 
ances;  and  that  said  E^ledberg,  the  succes- 
sor In  title  to  J.  Bunyan  Jones  to  the  said 
two  lots,  occupies  the  same  position  as  Jones, 
and  has  no  legal  or  equitable  claim  to  any 
other  land  lying  south  of  the  limits  of  the 
said  two  lots  as  defined  on  the  said  plat,  yet 
he,  the  said  Friedberg  has  claimed,  and 
now  claims  to  own,  the  parcel  of  land  first 
described  in  the  bill  of  complaint,  lying  be- 
tween the  southern  boundary  of  lots  41  and 
64  aforesaid  and  the  center  of  Smith's  creek. 
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That  there  may  be  a  clear  apprehension  of 
the  lots  here  mentioned,  the  accompanying 
diagram  will  be  Inserted  In  this  opinion. 


The  bin  then  goes  on  to  say  that  at  the 
time  of  the  purchase  by  John  Mahoney  of  the 
said  parcel  of  land,  and  at  the  time  of  bis 
conveyance  to  Edward  Mahoney,  as  afore- 
said, there  was  reputed  to  be  a  port  warden's 
line  extending  along  the  northern  side  of 
Smith's  creek,  within  the  boundaries  of  the 
said  tract  of  land,  "but  your  complainants 
qnestlon  the  legality  of  the  same,  for  the  rea- 
son that  the  port  warden's  line  is  Intended  to 
be  a  line  defining  the  line  of  naylgation  for 
yarlous  purposes  In  waters  beyond  mean  low- 
water  mark,  and  as  the  owner  of  the  shore 
owns  to  low-water  mark  in  Virginia,  and  aa 
the  location  In  question  on  Smith's  creek  is 
above  low-water  mark,  no  port  warden's 
line  was  or  conld  have  been  established  at 
the  place  in  qnestlon." 

Complainants  allege  that  they  acqnlred 
title  to  the  parcel  of  land  in  question,  but 
they  further  allege  that  on  March  5,  IdU, 
WiUiam  H.  Mann.  Oovernor  of  Virginia,  ctxi- 
veyed  to  I'Anson  and  Eason  by  deed  duly  re- 
corded in  the  clerk's  office  of  the  corporation 


court  of  the  dty  of  Norfolk,  In  pursuance  of  an 
application  under  the  patent  laws  of  Virginia, 
the  said  parcel  of  land,  on  the  theory  that  the 
land  lying  between  the  southern  boundary 
of  lots  41  and  64  and  the  center  of  Smith's 
creek  was  beyond  mean  low-water  mark,  and 
was  therefore  the  property  of  the  state  of 
Virginia;  that  complainants'  devisor,  Ed- 
ward- Mahoney,  thereupon  entered  a  salt  in 
the  court  of  law  and  chancery  of  the  city  of 
Norfolk  against  I'Anson  end  Eason  to  set 
aside  said  grant  and  deed,  and  to  maintain 
his  title,  and  thereupon  I'Anson  and  Eason 
abandoned  their  claim,  and  by  deed  duly  re- 
corded conveyed  the  land  first  described  in 
this  bill  of  complaint  to  Edward  Mahoney. 
A  copy  of  this  deed  is  also  filed  as  Exhibit  F. 

The  immediate  grantor  of  Solomon  Fried- 
t>erg  wds  one  F^rant,  from  whom  Friedberg 
acquired  lots  41  and  64,  and  claims  to  have  ac- 
quired an  interest  in  the  parcel  of  land  first 
described  in  the  bill  lying  between  the  south- 
ern line  of  lots  41  and  64  aforesaid  and  the 
center  of  Smith's  creek. 

The  complainants  in  the  bill  allege  that 
they  became  seised  and  possessed  of  the  land 
In  the  manner  described,  that  they  are  now 
so  seised  and  possessed,  and  they  charge  that 
the  claim  of  Friedberg  to  ownership  of  or  in- 
terest in  said  land  is  without  foundation  In 
law  or  equity,  and  constitutes  a  clond  upon 
their  title,  and  they  pray  that  the  cloud  be 
removed  and  their  title  quieted,  that  the  full 
and  complete  fee-simple  title  to  the  parcel  of 
land  in  question  may  be  decreed  to  be  vested 
in  complainants,  that  the  defendants  may  be 
restrained  and  enjoined  from  all  further  acts 
which  would  becloud  the  title  to  the  said 
parcel  of  laud,  and  for  aU  other  and  further 
relief  which  may  be  suited  to  the  case  and 
agreeable  to  equity. 

Friedberg  and  bis  codefendants  answered 
this  bill,  and  denied  that  complainants  are 
possessed  of  a  fee-simple  title  to  the  land  de- 
scribed in  the  first  paragraph  of  the  bUL 
They  contend: 

That  in  the  deed  from  John  Mahoney  and 
wife  to  EMward  Mahoney,  dated  March  6, 1890, 
under  which  Edward  Mahoney  acquired  titl«, 
the  land  conveyed  to  him  is  described  as  fal- 
lows: "On  the  north  and  east  by  a  public  road 
leading  to  said  bridge,  on  the  west  by  the  land 
of  Abel  Llewellyn,  and  on  the  south  by  the  port 
warden's  line  in  Smith's  creek,  as  the  same  is 
now  or  may  hereafter  be  established."  That  at 
and  before  that  time  "the  port  warden's  line 
had  lieen  duly  established  by  the  board  of  har- 
bor commissioners  of  the  cities  of  Norfolk  and 
Portsmouth  south  of  the  snid  property,  and  anr 
property  rights  south  of  said  port  warden's  line 
were  subject  to  the  rights  of  the  public  therein, 
and  Edward  Mahoney  parted  with  any  ri^ht  of 
title  or  riparian  or  other  rights  south  of  the 
said  port  warden's  line  and  in  front  of  lota  41 
and  64  which  were  conveyed  by  Edward  Maho- 
ney to  J.  Banyan  Jones  and  by  apt  and  proper 
conveyances  such  riparian  and  other  rixhts  be- 
came and  now  are  the  property  of  Salomon 
Friedberg." 

They  deny  that  said  pared  of  land  describ- 
ed in  paragraph  1  of  the  bill  passed  under 
the  will  of  Edward  Mahoney,  because  neither 
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said  lands  nor  any  rights  therein  were  the 
property  of  the  said  Edward  Mahoney  at 
the  time  of  his  death,  but  were  the  property 
of  the  defendant  Farant,  subject  to  the  rights 
of  the  public  therein ;  and  respondents  claim 
that  the  property  In  dispute  and  all  riparian 
and  other  rights  thereto  now  belong  to  the 
defendant  Solomon  Frledberg,  subject  to  the 
deed  of  trust  from  him  to  John  B.  Jenkins  and 
William  A.  Graft,  trustees,  mentioned  In  the 
bill,  and  that  the  only  cloud  upon  the  title 
thereof  is  the  claim  of  the  complainants  set 
up  In  their  bill. 

From  what  has  been  said  it  will  be  seen 
that  the  decision  of  this  controversy  turns 
upon  the  southern  boundary  Une  of  lots  41 
and  64.  Hie  deed  from  John  Mahoney  to 
ESdward  Mahoney  described  the  land  convey- 
ed as  bounded  on  the  south  by  the  port  ward- 
en's Une  In  Smith's  creek,  "as  the  same  is 
now  or  may  hereafter  be  established."  The 
deed  from  Edward  Mahoney  to  J.  Bunyan 
Jones  conveys  20  lots  of  land  situated  In  the 
<dty  of  Norfolk,  on  Granby  street  and  the  Ar- 
mlstead  Bridge  road.  By  referring  to  the  map 
accompanying  this  opinion  it  will  be  seen  that 
lot  41  is  bounded  on  the  west  by  Granby 
street,  and  of  the  20  lots  conveyed  by  deed  to 
Jones  12  are  bounded  on  the  west  by  Granby 
street,  lot  Mo.  41  being  the  southernmost  of 
the  12,  and  all  of  which  have  a  front  of  2S 
fteet  on  Granby  street,  except  No.  41,  which 
has  a  frontage  of  32  feet  on  that  street  On 
Monticello  avenue,  or  James  street,  the  re- 
maining 8  of  the  20  lots  have  a  frontage  of 
25  feet,  except  lot  No.  64,  which  has  a  fron- 
tage of  30  feet  on  that  street  It  will  be  ob- 
served that  the  two  lots  41  and  64  contain  no 
description,  except  that  41  has  a  frontage  of 
32  feet  on  Granby  street  and  runs  back  100 
feet;  while  64  has  a  frontage  of  30  feet  on 
MonticeUo  avenue,  or  James  street,  and  runs 
back  100  feet  to  the  west  There  is  no  reser- 
vation of  any  Interest  or  right  of  any  kind  or 
description  in  this  deed.  At  the  time  it  was 
executed  it  appears  from  the  deposition  of  W. 
T.  Brooke,  the  engineer  of  the  city  of  Norfolk, 
that  a  port  warden's  line  was  established 
along  the  boundary  of  the  Mahoney  property 
on  Smith's  creek,  and  the  property  of  Edward 
Mahoney  was  laid  off  and  platted  by  the 
engineer  Into  lots  and  streets,  and  Exhibit  G 
filed  with  the  bUl  Is  identified  by  the  engineer 
as  a  correct  representation  of  the  work  done 
by  him.  In  the  course  of  his  deposition  Mr. 
Brooke  was  asked  this  question: 

"Are  the  beds  of  streams  or  any  land  ontside 
of  these  port  warden  lines  Indicated  on  this  ex- 
hibit waste  or  unappropriated  land? 

"A.  There  is  no  indication  here  of  any  waste 
or  unappropriated  land;  on  the  contrary,  it  is 
marked  'Smith's  Creek.' " 

The  language  of  a  deed  is  to  be  taken  most 
strongly  against  the  grantor.  In  this  case 
Che  lots  are  conveyed  in  express  terms  as 
"described  on  the  map  of  the  land  of  Edward 
Mahoney  made  by  W.  T.  Brooke,  city  en- 
gineer, in  January,  1891."  That  map  shows 
the  southern  boundary  of  lots  41  and  64  as 


Smith's  creek,  and  there  Is  no  suggestion 
of  any  reservation,  or,  indeed,  of  the  exist- 
ence of  any  land  owned  by  the  grantor  to 
the  south  of  the  line  described  as  Smith's 
creek  appearing  on  the  map  referred  to  as 
descriptive  of  the  lots  conveyed. 

We  regard  it  also  as  confirmatory  of  the 
view  that  no  reservation  was  Intended,  and, 
in  fact,  that  no  land  belonging  to  Edward 
Mahoney  existed  between  the  southern  bound- 
ary of  these  lots  as  ascertained  by  reference 
to  the  map  made  by  the  city  engineer,  that 
all  the  lots  north  of  41  and  64,  the  two  lots 
the  southern  boundaries  of  which  are  In 
dispute,  have  a  front  of  25  feet  on  Granby 
street  and  Monticello  avenue,  respectively, 
except  lot  41,  which  has  a  front  on  Granby 
street  of  32  feet,  and  lot  64,  which  has  a 
front  on  Monticello  avenue  of  30  feet  We 
can  see  no  reason  for  departing  from  a  uni- 
form width  of  25  feet  of  IS  of  the  lots  con- 
veyed, except  that  the  front  of  32  feet  In  lot 
41  and  30  feet  in  lot  64  covered  and  disposed 
of  all  the  land  at  that  time  held  at  this 
point  by  Edward  Mahoney. 

In  Watson  v.  Peters,  26  Mich.  608,  the 
court  said: 

"The  owner  of  city  lots  bounded  on  navigable 
streams,  like  the  owner  of  any  land  thus 
bounded,  may  limit  his  conveyance  thereof  with- 
in specific  limits,  if  he  shall  so  chocee,  biut„ 
when  he  conveys  with  the  water  as  a  boundary, 
it  will  never  be  presumed  that  he  reserves  to 
himself  proprietary  rights  in  front  of  the  land 
conveyed,  which  he  may  grant  to  others  for 
private  occupation,  or  so  occupy  himself  as  to 
cut  off  hia  grantee  from  the  privileges  and  con- 
veniences which  appertain  to  the  shore  of  navi- 
gable water.  Such  privileges  and  conveniences 
constitute  a  part  and  in  many  cases  the  princi- 
pal part  of  the  value  of  the  grant;  and  it  is 
precisely  in  these  cases  of  city  lots  that  they  are 
of  most  value,  and  generally  constitute  the  chief 
inducement  to  tlie  purchase,  and  the  chief,  or  at 
least  a  very  important  element  in  determining 
the  price." 

In  Board  of  Park  Commissioners  v.  Tay- 
lor, 133  Iowa,  459,  108  N.  W.  927,  It  was 
contended  that  the  defendants  were  limited 
in  the  size  of  their  lots  to  the  dimensions 
shown  on  the  plat,  but  the  board  said: 

"Without  doubt  the  plat  is  to  be  interpreted 
as  showing  that  the  east  and  west  lines  bound- 
ing lot  3  on  the  north  and  south  are  each  38 
feet  long,  the  east  and  west  line  between  lots  1 
and  2  is  34  feet  long,  and  the  south  line  o^  lot 
1  is  30  feet  long.  It  is  conceded  that  the  con- 
veyances of  these  lots  described  them  by  number 
only,  and  not  either  by  dimensions  or  by  refer- 
ence to  the  Des  Moines  river.  But,  when  a  lot 
is  thus  described  as  ca  a  map  or  plat  to  which 
reference  is  made,  such  map  or  plat  becomes, 
for  the  purpose  of  description,  a  part  of  the 
deed,  and  has  tlie  same  effect  as  though  it  were 
incorporated  into  the  instrument.  •  •  • 
Therefore  defendants'  deeds,  although  they  con- 
tain no  calls  to  the  Des  Moines  river,  do,  by  ref- 
erence to  the  plat  call  for  lots  extending  from 
First  street  west  to  the  Des  Moines  river,  for 
they  are  so  represented  on  the  plat  •  •  • 
as  of  specified  dimensions  east  and  west;  but, 
where  a  monument  is  referred  to,  as,  for  in- 
stance, the  shore  of  a  river  or  lake,  such  monu- 
ment when  identified,  and  its  location  establish- 
ed, controls  courses  and  distances  in  the  descrip- 
tion," 
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Thomas  Jefferls  t.  East  Omaha  Land  Co., 
134  tJ.  S.  178,  10  Sop.  Ct  BIS,  S3  L.  Ed.  872, 
was  a  case  of  accretion  to  a  lot  on  the  Mis- 
souri riyer.  In  1853  Jefferls  had  a  patent 
for  lot  No.  4,  fractional  section  21,  etc.,  ac- 
cording to  official  plat  Thereafter  the  land 
was  conveyed  simply  as  lot  No.  4,  section  21, 
etc.  Ahont  the  time  of  the  original  entry 
new  land  had  formed  along  the  whole  north 
line  of  this  lot,  and  continued  to  form  until 
about  40  acres  bad  been  added  by  accretion. 
Tbe  defendant  contended  that  some  area, 
however  narrow,  had  formed  between  the 
line  when  the  surrey  was  made  In  1851  and 
when  It  was  entered  by  the  patentee  In  1853, 
and,  the  deed  baring  been  simply  for  lot  No. 
4,  it  passed  title  to  tbe  lot  as  It  was  at  the 
time  of  the  survey,  and  not  at  the  date  of 
the  deed,  and  that,  as  accretions  were  form- 
ed while  the  several  successive  grantees  held 
the  title,  such  accretions  did  not  pass  by  their 
deeds.    The  court  said: 

"But  we  think  that  in  all  the  deeds  the  ac- 
cretion passed  by  tbe  description  of  tbe-land  as 

■  lot  No.  4.  •  •  •  When  each  successive  own- 
er took  bis  title,  lot  No.  4  was  a  water  lot, 
having  the  rights  of  wharfage,  landing,  and  ac- 

•  ci«tion." 

The  case  of  Commonwealth  t.  Alger,  7 
Cush.  (Mass.)  at  page  80,  Is  an  Instructive 
one,  but  we  do  not  perceive  that  It  aids  the 
case  of  appellants.    It  is  doubtless  true  that: 

"The  upland  and  flats  may  be  severed  by  the 
owner  at  his  pleasure.  He  may  alien  tbe  flats 
or  any  part  of  them  without  the  upland,  or  the 
npland  without  the  flats ;  and  it  will  depend  on 
the  descriptive  terms  of  the  conveyance,  em- 
bracing or  excluding  them,  whither  any  and 
what  part  of  them  will  pass." 

But,  continuing,  the  court  says: 
"We  think  it  entirely  clear  that  since  the 
adoption  of  the  colony  ordinance  every  grant 
of  land  bounding  upon  the  sea,  or  any  creek, 
cove,  or  arm  oi  the  sea,  and  either  in  terms 
including  fiats  to  low-water  mark,  or  bounding 
the  land  granted  on  the  sea  or  salt  water,  with 
no  terms  limiting  or  restraining  the  operation  of 
the  grant,  and  where  the  land  and  flats  have  not 
been  severed  by  any  intervening  conveyance, 
has  had  the  legal  effect  to  pass  an  estate  in  fee 
to  the  grantee,  subject  to  a  limited  right  of  way 
for  boats  and  .vessels." 

As  we  have  seen,  there  is  In  the  deed  un- 
der consideration  no  term  limiting  or  re- 
straining the  operation  of  tbe  grant  that  the 
lots  as  described  on  the  map  referred  to  In 
tbe  deed  bound  upon  Smith's  creek,  and  Sol- 
omon Fried  berg  Is,  In  consequence,  the  own- 
er of  those  lots  as  shown  on  the  plat,  with  a 
right  to  all  the  accretions  formed  In  tbe 
creek  adjacent  thereto. 

The  case  of  Elginbotham  ▼.  Stoddard,  72 
N.  Y.  94,  is  much  relied  upon  by  appellants. 
It  holds  that: 

"The  rule  that,  in  the  construction  of  a  deed, 
courses,  distances,  and  quantities  must  yield 
to  natural  or  artificial  monuments  called  for 
by  the  grant  Is  not  inflexible;  it  applies  with 
less  force  to  artificial  than  to  natural  monu- 
ments, and,  where  there  is  anything  in  the  de- 
scription showing  that  the  courses  and  dis- 
tances aie  right,  they  will  prevail." 


Wttli  an  whidi,  of  course,  we  ta&e  no  Is- 
sue. It  clearly  appears  that  In  that  case  tbe 
plaintiff  had  not  by  bis  deed  conveyed  tbe 
land  which  was  In  dispute  between  blm  and 
his  grantee;  while  In  this  case,  as  we  have 
said,  it  plainly  appears  that  the  deed  from 
Edward  Mahoney,  by  reference  to  the  map 
made  by  tbe  dty  engineer,  adopted  Smith's 
creek  as  the  southern  boundary,  and  that 
whatever  changes  may  have  taken  place  in 
the  Intervening  years  by  way  of  accretion 
belong  to  tbe  defendant  Friedberg,  as  owner 
of  lots  41  and  64. 

We  are  of  opinion  to  affirm  tbe  decree  of 
the  circuit  court. 

Affirmed. 


aoi  8.  C.  S4) 

OARTBH  V.  WESTERN  UNION  TEUB- 
GRAPH  CO.     (No.  9118.) 

(Supreme  Court  of  South  Carolina.     June  8, 
1915.) 

1.  Teleobapos  and  Telephones  iS=54 — Lim- 
itation or  Liability — Law  of  Geoboia. 

By  the  law  of  Georgia  a  stipulation  on  tbe 
hack  of  a  telegraph  blank  that,  if  the  message 
be  sent  to  the  office  by  the  telegraph  company's 
messenger,  such  messenger  is  the  agent  of  the 
sender  for  that  purpose,  is  valid  and  binding, 
and  for  delay  in  the  transmission  of  a  dispatch 
caused  solely  by  delay  of  such  measenKer.  the 
message  having  been  transmitted  promptly  aft- 
er its  delivery  by  the  messenger  to  the  compa- 
ny's office  agent,  the  company  is  not  liable. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {I  39-47;  Dec.  Dig. 
«=>54.] 

2.  Teleohaphs  and  Teucpeonbs  4=327 — Coir- 
tbact  fob  Tbanbuission  of  Messaob— Law 
Goveeninq. 

Where  a  contract  for  the  transmission  of 
a  telegraph  dispatch  was  made  in  Georgia,  and 
the  message  was  sent  from  such  state  to  a  point 
in  South  Carolina,  the  law  of  Georgia  {govern- 
ed the  liability  of  the  telegraph  company  to  the 
recipient  for  delay. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  80;  Dec.  Dis.  «9 
27.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County ;  Thomas  S.  Sense,  Judge. 

Action  by  B.  P.  Carter  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Nelson.  Nelson  &  Gettys,  of  Columbia,  tot 
appellant  W.  B.  De  Loacii,  of  Camden,  for 
respondent 

HYDRICK,  J.  Plaintiff  recovered  Judg- 
ment against  defendant  under  tbe  stat^ate  of 
this  state  for  $200  actual  damages  for  mental 
anguish  caused  by  the  failure  of  defendcuat 
to  promptly  transmit  and  deliver  to  him  a 
telegram  sent  by  his  wife  fiom  Millen,  Ga., 
to  him  at  Hampton,  S.  C,  under  these  dr- 
cumstances:  About  July  12,  1911,  Mrs.  Car- 
ter, with  her  baby,  went  from  Hampton  to 
Millen  to  visit  a  relative.  She  had  been  sick, 
and  Mr.  Carter  accompanied  her  as  far  aa 
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Augusta,  and  returned  to  Hampton  the  same 
day.  He  expected  her  to  write  him  on  her 
arrival  at  BUUen.  but  she  was  not  feeling 
well  and  failed  to  do  bo.  If  she  had  written 
him,  be  wonld  have  received  her  letter,  in  due 
course  of  maU,  the  next  day.  Not  hearing 
from  her.  In  the  afternoon  of  the  14tb  he 
telegraphed  her:  "No  letter  from  you.  Is 
there  anything  wrong?  Wire  answer,"  This 
message  was  promptly  transmitted  and  deliv- 
ered. Mrs.  Carter  replied  on  a  blank  furnish- 
ed her  by  the  messenger:  "All  O.  K.  Have 
written.  All  well.  Write  soon" — and  deliv- 
ered the  message  to  the  messenger  to  be  car- 
tied  to  the  office  and  sent  On  his  way  back 
to  the  office  the  messenger  ran  into  a  tree 
and  broke  his  bicycle,  and  went  home,  instead 
of  returning  to  Uie  office  with  the  message. 
He  kept  the  message  in  his  pocket  until  the 
afternoon  of  the  ISth,  when  he  put  in  on  the 
typewriter  in  the  office,  when  the  agent  and 
operator  was  temporarily  out  of  the  office.  It 
w«8  a  custom  with  some  of  the  patrons  of 
the  offiice  to  lay  messages  on  the  agent's 
typewriter  when  he  was  out  of  the  office 
temporarily,  being  the  place  where  they  would 
most  likely  be  seen  by  him  on  his  return. 
Finding  this  message  there  on  his  return,  the 
agent  dated  it  the  18th  (It  appears  to  have 
been  undated),  and  immediately  sent  it  at 
6:40  Ik  m.  to  Augusta,  where  It  had  to  be  re- 
layed for  Hampton.  As  the  closing  hour  of 
the  Hampton  office  was  6  o'clock  p.  m.,  it  was 
too  late  to  get  it  to  Hampton  that  evening, 
but  it  was  sent  as  soon  as  the  c^ce  opened 
the  next  morning,  the  19th,  and  was  promptly 
delivered  to  the  plaintiff.  In  the  meantime 
Mrs.  Carter  had  written  to  plaintiff,  and  he 
had  received  her  letter  on  the  16th,  and  she 
had  returned  home  on  the  18th,  and  was 
there  before  her  message  came.  The  follow- 
ing stipulation  appears  on  the  back  of  the 
blank  upon  which  the  message  was  written : 

"No  responsibility  attaches  to  this  company 
concerning  messages  until  the  same  are  accepted 
at  one  of  its  transmitting  offices;  and  if  a  mes- 
sage is  sent  to  such  office  by  one  of  the  com- 
pajty's  messengers,  he  acts  for  that  purpose  as 
the  agent  of  the  sender." 

On  the  face  of  the  blank  and  above  the 
message  are  these  words: 

"Send  the  following  message  subject  to  the 
terms  on  the  back  hereof,  which  are  hereby 
agre^  to." 

[1,2]  Under  the  law  of  the  state  of  Oeorgia, 
where  the  contract  was  made  and  partially 
performed,  the  stipulation  above  quoted  is 
reasonable,  valid,  and  binding  on  sender  and 
sendee.  Stamey  v.  Tel.  Co.,  92  Oa.  613,  18 
S.  B.  1008,  44  Am.  St  Rep.  95.  It  follows 
that  the  negligence  of  the  messenger  cannot 
be  imputed  to  the  defendant,  and  that  the 
message  was  not  received  by  the  defendant  un- 
til 6:40  p.  m.  on  the  18tb.  The  undisputed 
evidence  shows  that  it  was  transmitted  and 
deliver^  with  due  diligence  after  its  re- 
ceipt 

There  being  no  evidence  of  negligence  for 


which  defendant  is  liable,  its  motion  to  direct 
the  verdict  should  have  been  granted. 
Judgment  reversed. 

GART,  G.  J.,  and  WATTS,  FRASHR,  and 
0A6£,  JJ.,  concur. 

''^^^^  (101  B*  c.  m; 

MOBLET  V.  QUATTLEBAUM.    (No.  0064.) 

(Supreme  Court  of  South  Carolina.    April  10, 
1916.) 

1.  VSNDOK  AHD  PUBOH^SK^  lS=>33— MlBBKPBX- 
SENTATION— EXISTIHO    FACTS. 

Where  a  vendor  of  property  gave  his  agent 
an  unsigned  statement  as  to  advantages  of  the 
property,  including  the  fact  that  railroad  shops 
were  to  be  removed  and  a  street  paved,  but  stat- 
ed that  these  latter  were  rumors,  a  purchaser 
from  the  agent,  shown  the  statement  and  told 
that  the  agent  could  not  gnarantee  the  same, 
cannot  rely  upon  such  statement  without  mak- 
ing inquiry  to  ascertain  their  truth,  as  such 
statements  were  but  an  advertisement,  and  not 
a  positive  statement  of  an  existing  fact. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  S8,  40-^  66;  Deo. 
Dig.  «=>38.]  „       ,       ^^       . 

2.  Specifio  Pebfobmance  «=»12  —  Tthm  or 

VBNDOB— InCUHBBANCEB. 

Specific  performance  should  not  be  denied 
on  account  of  incumbrances,  where  vendor  bad 
arranged,  and  at  the  time  for  deed  was  prepared 
to  remove,  the  incumbrances,  and  give  defendant 
a  clear  title  in  fee  simple. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, C!ent  Dig.  {g  26-28,  37;  Dec  Dig. 
«=»12.] 

Appeal  from  Common  Pleas  Ctrcnlt  Court 
of  Richland  County;  George  BX  Prince, 
Judge. 

Suit  for  specific  performance  by  John  G. 
Mobley  against  E.  G.  Quattlebaum.  From  a 
decree  for  defendant  complainant  appeals. 
Reversed  and  remanded. 

The  decree  of  Judge  Prince,  in  the  lower 
court  is  as  follows: 

This  is  an  action  commenced  by  the  plaintUf 
vendor  against  the  defendant  vendee,  to  enforce 
specific  performance  of  a  contract  made  on  the 
17th  day  of  March,  1913,  by  which  the  plain- 
tiff agreed  to  sell  and  convey  to  the  defendant 
a  lot  containing  one  acre  measuring  208  feet 
on  each  side,  in  the  city  of  Columbia,  at  the 
southeast  corner  of  Barnwell  and  Blanding 
streets,  in  the  said  city,  at  the  price  of  $22,00(), 
of  which  price  the  defendant  was  to  pay  fo.OOiO 
in  cash  upon  the  execution  and  delivery  of  the 
titles  within  60  days  after  contract  made,  and 
was  to  give  "bond  and  mortgage  for  $17,0u0  for 
three  years  at  6  per  cent  from  this  date. '  Deed 
to  be  made  and  bond  and  mortgage  to  be  giv- 
en within  60  days  from  the  date  of  the  con- 
tract The  complaint  sets  out  the  contract  in 
fuU,  and  there  is  no  dispute  as  to  its  execution. 

The  defendant  denies  that  the  contract  became 
operative  and  binding  because  of  misrepresenta- 
tions which  entered  into  it.  The  contract  itself 
provides  that  the  plainti£E  is  "to  convey  the  said 
property  above  described  to  the  said  E.  G. 
Quattlebaum,  heirs,  or  assigns,  in  fee,  by  a  prop- 
er deed,  witu  covenants  of  general  warranty, 
with  the  dower  duly  renounced,  free  from  in- 
cumbrances, except  such  as  are  herein  agreed  to 
be  assumed."  There  is  nothing  in  the  contract 
and  no  allegation  or  proof  showing,  or  tending 
to  show,  that  there  were  to  be  any  mortgages 
assumed. 
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The  plaintiff  alle^eg  (paragraph  1)  that  he  is 
the  owner  in  fee  simple  of  this  land;  and  that 
(paragraph  4)  he  is  ready  and  willing  to  perform 
the  agreement  on  his  part,  and  "stands  ready 
to  convey  and  let  this  defendant  in  possession  of 
said  premises,"  etc.;  and  that  (paragraph  5) 
on  the  15th  ot  May,  1911,  he  "duly  tendered  to 
the  defendant  the  deed  for  the  premises  pursu- 
ant to  the  agreement" ;  and  that  (paragraph  tS) 
he  "has  duly  performed  all  the  conditions  of  the 
said  agreement  on  bis  part."  The  defendant,  in 
answer  to  the  allegations  of  paragraph  1,  as  to 
the  title  of  the  plaintiff,  says  he  has  no  knowl- 
edge sufficient  to  form  a  belief  as  to  the  truth 
thereof,  and  a  similar  answer  is  made  in  respect 
to  the  allegations  of  paragraph  4  as  to  the  will- 
ingness of  the  plaintiff  to  perform  his  agreement. 
In  answer  to  the  allegations  of  paragraph  5  as 
to  the  tender  of  the  deed,  the  defendant  only 
admits  tender  of  "some  paper  writing."  But  de- 
nies knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  balance  of  the  allegations  in 
reference  thereto;  and  in  answer  to  the  allega- 
tions of  paragraph  6,  that  the  plaintiff  has  per- 
formed his  part  of  the  agreement,  defendant  de- 
nies the  same.  The  defendant,  as  a  further  an- 
swer, sets  up  misrepresentation  by  the  plaintiff 
inducing  him  to  enter  into  the  contract  and  ma- 
terial to  it. 

The  material  representation  relied'  upon  by  the 
defendant  in  his  pleading  and  his  proof  consist 
of  the  statement  contained  in  a  paper  writing. 
Exhibit  Y,  which  was  i^repared  by  the  plaintiff 
himself  and  furnished  by  him  to  his  agent  Keen- 
an,  for  the  purpose  of  being  used  "by  Mr.  Keen- 
an  to  sell  the  property  bSj  and  it  was  prepar- 
ed to  "enhance  the  sale,"  in  the  language  of  the 
plaintiff  himself.  The  statements  contained  in 
this  paper  and  relied  upon  by  the  defendant 
are  the  following:  "Premises  now  renting  for 
$95  a  month.  Ordinance  passed  by  the  city 
council  making  Blanding  street  the  next  to  be 
paved.  Southern  Hallway  authorities  have  de- 
cided to  move  .shops  which  are  in  front  of  the 
residence  in  the  next  two  years.  This  work 
may  be  done  much  sooner  as  the  land  now  occu- 
pied for  shops  is  totally  inadequate."  Defend- 
ant alleges  and  offers  testimony  of  himself  and 
of  the  agents  for  plaintiff,  showing  that  the  pa- 
per writing  containing  these  statements,  prepar- 
ed by  the  plaintiff  himself,  was  offered  by  plain- 
tiffs agents  to  the  defendant  before  he  entered 
into  the  contract  sued  on  herein.  The  agents  say 
that  they  believed  the  statements  to  be  correct, 
and  so  represented  them  to  plaintiff,  and  the  de- 
fendant says  that  he  relied  upon  them  in  making 
the  contract.  And  there  is  much  evidence  offer- 
ed by  the  defendant,  tending  to  show  that  these 
three  distinct  representations  would  materially 
enhance  and  add  to  the  value  of  the  property  in 
(question.  On  the  other  hand,  plaintiff  seeks  to 
bmit  the  authority  of  his  spent,  and  the  scope 
and  effect  of  this  paper  writing,  claiming  that 
it  was  only  given  to  the  agent  as  a  matter  of 
opinion,  largely  based  upon  rumor  and  hearsay, 
and  that  the  agent  had  no  authority  to  present 
or  represent  these  statements  as  facts.  And 
plaintiff  also  takes  the  position  that  defendant 
could  have  ascertained  the  truth  of  these  state- 
ments b^  inquiry  and  diligence  and  ought  not  to 
have  relied  upon  them. 

Plaintiff  also  offers  evidence  to  show  that  the 
statement  as  to  the  rents  is  true,  and  that  the 
statement  in  regard  to  the  removal  of  the  rail- 
way shops  is  not  material,  and  would  not  add 
materially  to  the  value  of  the  property  because 
the  land  where  the  shops  are  situated  might  be 
put  to  other  purposes  which  would  also  detract 
from  the  value  of  the  property,  and  that  defend- 
ant could  have  easily  ascertained  by  inquiry 
from  the  city  authorities  as  to  whether  paving 
ordinance  had  been  passed.  The  evidence  in  the 
case  shows  that  the  defendant  did  not  wait  for 
60  days  to  elapse,  but  had  made  his  arrange- 
ments, and  had  made  an  agreement  with  the 
plaintiff,  in  consideration  of  a  small  discount, 
to  carrjr  out  and  comply  with  this  contract,  in 


the  early  part  of  April,  1013,  and  was  ready 
and  able  at  that  time  to  do  so.     On  the  day 

fixed  for  compliance,  the  defendant  while  com- 
ing into  the  city  for  the  purpose  of  meeting  on 
appointment  to  carry  out  the  contract,  first 
learned  that  the  rentals  actually  being  received 
for  the  property  were  materially  different  from 
that  stated  in  fiie  paper  writing.  He  then  call- 
ed up  the  attorneys  who  were  acting  for  both 
garties,  and  advised  them  of  this  fact,  and  that 
e  must  refuse  to  comply.  He  says  that  he  then 
made  further  inquiries  and  ascertained  that  the 
other  statements  contained  in  this  paper  were 
not  correct. 

The  defendant  testifies  that  he  went  over  with 
the  plaintiff  the  rents  on  the  property  shortly 
before  this,  about  the  4th  or  6th  of  April,  and 
plaintiff  showed  him  that  he  was  receiving  $93 
per  month  as  rentaL  The  evidence  shows  that 
the  actual  rental  being  received  by  plaintiff  at 
the  time  this  pontract  was  made,  as  shown  by 
his  tenants,  and  his  agent,  Parker,  was  $75  per 
month ;  but  plaintiff,  while  not  materially  ques- 
tioning this,  claims  he  was  not  getting  the  full 
rental  value  of  the  property,  and  that  upon  a 
fair  estimate  of  its  rental  value,  it  was  more 
than  $95  per  month. 

Plaintiff  admits,  and  the  uncontradicted  evi- 
dence shows,  that  no  ordinance  had  been  pass- 
ed for  the  paving  of  this  street,  and  that  the 
paving  of  a  street  does  materially  enhance  the 
value  of  property  thereon.  A  petition  had  been 
circulated  to  the  city  council,  asking  for  the 
paving  of  this  street,  and  it  had  been  largely 
signed.  The  evidence  does  not  show  whether 
it  had  enough  signatures  to  warrant  the  passage 
of  an  ordinance  for  its  paving.  The  evidence 
does  show  that  the  residents  on  a  number  of  oth- 
er streets  had  filed  similar  petitions,  and  that 
in  the  opinion  of  the  street  commissioner,  who 
made  recommendations  and  whose  recommenda- 
tions were  usually  acted  upon,  this  street  would 
not  be  the  next  one  to  be  paved.  The  undisputed 
evidence  also  shows  that  the  Southern  Railway 
authorities  had  not  decided  to  move  the  shops 
which  are  now  situated  in  front  of  this  resi- 
dence. Plaintiff  claims  that  he  based  his  state- 
ment in  this  regard  upon  rumors,  and  offers  evi- 
dence of  such  rumors.  Each  of  these  statements 
contained  in  the  paper  writing  is  a  positive 
statement  of  an  existing  fact,  and  the  plaintiff 
himself  says  it  was  made  to  enhance  the  value 
of  the  property  and  to  sell  it  by. 

As  to  the  alleged  limitations  of  the  authority 
of  the  plaintiff's  agents  in  making  representa- 
tions, in  order  to  effect  the  sale  of  the  land,  the 
law,  as  we  understand  it,  is  that  such  limita- 
tions on  the  authority  of  the  agents  within  the 
general  scope  of  his  duties,  is  not  binding  itpon 
and  does  not  affect  a  third  party,  in  this  case 
the  defendant,  unless  such  limitations  are 
brought  home  to  the  knowledge  of  such  party, 
and  there  is  no  evidence  in  the  case  tending  to 
show  knowledge  on  the  part  of  the  defendant  of 
limitations  of  the  authority  of  plaintiff's  agents. 
Lowry  v.  Railroad  Co.,  92  S.  C.  42,  43,  75  S. 
B.  278 :  Waaley  v.  Duncan,  47  S.  C.  147,  25 
S.  E.  54;  HiUer  v.  Bank,  66  S.  O.  74,  79  S. 
E.  902.  The  court  is  of  the  opinion  that  the 
said  statements  are  material ;  and,  even  if  not 
material,  it  does  not  lie  in  the  mouth  of  the 
plaintiff  to  say  either  that  they  are  not  mate- 
rial or  that  the  defendant  ought  not  to  have  be- 
lieved or  relied  upon  them.  In  the  language  of 
the  Supreme  Court  of  the  United  States  in 
Claflin  V.  Ins.  Co.,  110  U.  S.  95,  3  Sup.  Ct  607, 
28  li.  Ed.  76,  "No  one  can  be  permitted  to  say- 
in  respect  to  his  own  statements  upon  a  mate- 
rial matter,  that  he  did  not  expect  to  be  believ- 
ed." Nat.  Bk.  V.  Kershaw  OUmill,  202  Fed.  90, 
120  C.  C.  A.  365. 

It  is  not  material,  in  our  opinion,  as  to  wheth- 
er these  statements  were  knowingly  false,  or 
made  witiiout  any  knowledge  as  to  their  truth 
or  falsity  or  by  mistake,  for  in  any  event  the 
party  making  them  is  responsible  therefor,  and 
if  they  turn  out  to  be  false  in  fact,  it  is  frand 
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in  law.  Claflia  r.  Commonwealth  Ins.  Co.,  bu- 
pra;  Munro  v.  Gairdner,  3  Brev.  31,  5  Am. 
Dec.  532;  Nash  v.  Company,  163  Mass.  574, 
40  N.  E.  1039,  28  L.  R.  A.  763,  47  Am.  St.  Rep. 
493. 

The  right  of  specific  performance,  either  in  be- 
half of  ue  vendor  or  vendee,  is  not  an  absolute 
right,  but  rests  in  the  judicial  discretion  of  the 
court  to  be  exercised  according  to  the  settled 
principles  of  equity,  and  always  with  reference 
to  the  facts  of  the  particular  case.  Davenport 
V.  Latimer,  63  S.  O.  572,  31  S.  E.  030;  Mid- 
land Timber  Co.  v.  Prettyman,  93  S.  C.  16,  75 
S.  E.  1012 :  HoUey  v.  Anness.  41  S.  O.  354, 
355^  19  8.  E.  646 :  Pope  Mfe.  Co.  v.  Gormully, 
144  U.  S.  237,  238,  12  Sup.  Ct  632 ,  36  L.  Ed. 
419. 

It  has  been  suggested  that  the  case  of  Holley 
y.  Anness  has  been  overruled  by  the  decision  of 
the  Snpreme  Court  in  Hammond  v.  Foreman,  48 
8.  C.  178,  179,  26  S.  E.  212.  An  examination 
of  the  Hammond  Case  will  show  that  the  jus- 
tice who  delivered  the  opinion  did  not  overrule 
the  Holley  v.  Anness  Case,  or  in  any  wise  touch 
upon  the  principle  for  which  it  is  cited  above. 
And  an  examination  of  the  case  of  Midland 
Timber  Co.  v.  Prettyman,  93  8.  C.  16,  76  S. 
E.  1012,  and  the  case  of  Marthison  v.  McCut- 
cheon,  will  show  that  both  of  them  recognize, 
refer  to,  and  approve  the  doctrine  above  an- 
nounced, and  the  case  of  Holley  v.  Anness  in  ex- 
press terms.  The  prinoole  announced  in  all  of 
these  cases  is  that  befow  the  court  will  enforce 
specific  performance,  "the  contract  must  be  cer- 
tain, and  upon  a  valuable  consideration;  it 
must  be  perfectly  fair  in  all  its  parts,  free  from 
any  misrepresentation  or  misapprehension, 
frand,  or  mistake,  imposition,  or  surprise. 
And  that  the  court  will  refuse  to  enforce  a 
contract  "where  it  appears  that  the  contract 
sought  to  be  enforced  does  not  express  the  true 
agreement  of  the  parties,  either  by  reason  of 
fraud,  accident,  or  mistake." 

Another  principle  of  equity  equally  as  well 
settled  is  "where  one  of  two  innocent  parties 
must  suffer  by  the  fraud  or  wrong  of  a  third 
person,  the  loss  should  fall  on  him  who  enables 
said  third  person  to  commit  the  fraud  or  other 
wrong."  iSat,  Bk.  v.  Kershaw  Oilmill,  and  au- 
thorities there  cited. 

Under  these  settled  rules  of  the  court  of  equi- 
ty (or  such  cases  in  view  of  the  evidence  offered 
herein,  we  are  of  the  opinion  that  this  is  one  of 
the  cases  which  the  court  will  not  require  to 
be  performed  specifically.  The  language  in  some 
of  the  cases  cited  above  may  almost  be  applied  to 
this  case.  It  may  be  that  the  defendant  made  a 
mistake  in  signing  the  contract  before  he  had 
made  proper  inquiry,  and  that  he  should  have 
ascertained  from  first  hand  the  truth  of  these 
statements  before  signing  the  contract.  But 
the  plaintiff  cannot  claim  laches  or  negligence 
on  the  part  of  the  defendant,  when  he  furnish- 
ed the  statements  which  misled  the  defendant. 

It  is  said  that  the  defendant  was  a  shrewd, 
experienced  real  estate  trader.  A  careful  exam- 
ination of  the  evidence  shows  that  he  had  bought 
and  sold  three  or  four  pieces  of  property  in  the 
city  of  Columbia,  upon  which  he  nad  made  some 
supposed  profit  but  the  profit  was  tied  up  in 
and  represented  by  mortgages  on  the  property. 
His  profession  from  which  he  derives  his  sup- 
Iiort  and  income  was  and  is  the  practice  of  den- 
tistry. 

But  a  further  reason  for  the  refusal  to  de- 
cree specific  performance  in  this  case  lies  in  the 
fact  -tiiat  the  undisputed  evidence  shows  that 
at  the  time  of  the  making  of  the  contract  and  at 
the  time  plaintiff  offered  to  carry  it  out,  there 
existed  on  the  property  three  valid  mortgages, 
securing  debts  to  the  amount  of  $0,500  of  prin- 
cipal, besides  accumulated  interest,  as  to  which 
fatter  there  was  no  evidence.  All  of  these  mort- 
gages were  past  due  and  payable.  There  is  no 
mention  made  of  them  in  the  contract,  and  the 
defendant  testified  that  the  first  time  he  had 
any  intimation  of  them  was  a  statement  by  Mr. 


Belser,  attorney  for  botb  parties,  early  in  April, 
when  he  was  arranging  to  compljr,  that  Mr. 
Mobley  could  not  comply  the  first  time  because 
be  had  not  made  arrangements  as  to  some  bond 
or  bonds.  The  plaintiff  offers  the  testimony  of 
himself,  and  of  the  witness  Belser,  that  they  had 
arranged  to  have  these  mortgages  taken  up; 
but  nothing  beyond  these  general  statements  is 
offered  to  the  court  to  show  how  this  was  to  be 
carried  out 

The  plaintiff  has  alleged  in  his  complaint  his 
willingness  and  his  ability  and  his  tender  of 
full  compliance  with  all  the  conditions  of  the 
agreement,  and  this  it  put  in  issue  by  the  an- 
swer. Plaintiff  offers  in  support  of  this  allega- 
tion the  deed  which  he  had  executed  and  tender- 
ed to  the  defendant.  This  deed  contains  on  It 
no  release  of  any  of  these  incumbrances,  and  no 
other  paper  has  been  offered  tending  to  show 
that  any  such  release  was  made  or  being  made. 
What  the  arrangements  were  for  releasing  these 
mortgages  the  plaintiff  does  not  give  any  definite 
information  as  to.  It  is  certain  that  the  amount 
of  cash  to  be  paid  was  not  sufficient  to  pay  ott 
these  mortgages.  But  it  is  said  that  the  defend- 
ant waived  performance  of  this  condition  by 
refusal  to  comply  when  the  deed  was  tender«d  in 
May.  This  is  not  an  action  for  damages  for 
breach  of  contract,  in  which  such  suggestion 
might  be  material,  but  is  an  action  in  which 
the  plaintiff  seeks  to  bold  the  defendant  for  the 
specific  purchase  of  land  under  the  contract  set 
out  in  the  complaint,  and  undertakes  to  show, 
as  he  must,  that  he  is  complying  fully  on  his 
part.  In  such  case,  he  must  both  allege  and  - 
show  to  the  court  such  facts  as  would  enable 
it  to  see  definitely  that  he  can  carry  out  his  con- 
tract Prothro  v.  Smith,  6  Rich.  Bq.  332:  Al- 
exander V.  Herndon,  84  S.  C.  1S6,  65  S.  E. 
1048;  Farm  Land  Co.  ▼.  Roseman,  93  S.  C. 
351,  76  S.  E.  979. 

The  plaintiff  has  set  ont  a  contract  to  convey 
a  title  with  full  warranty  and  "free  from  incum- 
brances." Even  if  he  had  not  set  out  and  prov- 
ed this  specific  provision  of  the  contract,  the 
law  would  imply  a  contract  to  make  such  a  title 
free  from  incumbrances,  and  the  existence  of 
mortgages  on  the  property  is  sufficient  excuse 
for  nonperformance  on  the  part  of  the  vendee. 
Prothro  v.  Smith,  6  Rich.  Eq.  333 ;  Gallamore 
V.  Grub,  156  N.  C.  575,  72  S.  E.  629 ;  Alexan- 
der V.  Herndon,  84  S.  C.  186,  65  S.  B.  1048. 

For  these  reasons,  the  court  is  of  the  opin- 
ion, and  so  adjudges,  that  the  plaintiff  is  not  en- 
titled to  the  relief  prayed  for,  and  that  his  bill 
herein  be  dismissed  with  costs. 

Frank  G.  Tompkins,  of  Colnmbia,  tor  ap- 
pellant D.  W.  Robinson,  of  Colnmbia,  for 
respondent. 

WATTS,  J.  This  was  an  action  by  plain- 
tiff against  the  defendant  for  the  pnrp<yse  of 
enforcing  spedflc  penformance  of  a  contract 
to  purchase  a  piece  of  real  estate  in  the  dty 
of  Columbia.  After  issue  joined  the  cause 
was  referred  to  A.  D.  McFadden,  Esq.,  mas- 
ter, to  take  the  testimony  and  report  the 
same  to  the  court  without  any  finding  or 
recommendation  on  bis  part.  Upon  coming 
in  of  this  report  the  case  was  heard  at  the 
spring  term  of  the  conrt  for  Richland  coun- 
ty, 1914,  by  his  honor.  Judge  Prince,  who  filed 
his  decree  on  July  17,  1914,  by  which  he  de- 
nied the  plaintiff  the  relief  prayed  for  and 
dismissed  the  complaint  By  Judge  Prince's 
decree  the  facts  are  fully  set  forth,  and  his 
decree  should  be  reported  in  the  case.  From 
this  decree  the  plaintlfr  appealed  after  entry 
of  judgment,  and  seeks  reversal  by  14  ex- 
ceptions.   He  complains  of  error  on  the  part 
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of  his  honor  In  hla  findings  of  facts  and  con- 
clusions of  law,  and  in  not  granting  the 
relief  asked  for  by  the  plaintiff  In  tlie  case. 

We  will  not  attempt  to  take  np  each  ex- 
ception separately.  The  contract  was  en- 
tered into  by  the  parties.  The  defendant  re- 
fused to  comply  and  accept  the  deed  which 
was  tendered  him  by  the  plaintiff  upon  the 
ground  that  the  plaintiff  had  Induced  the 
defendant  to  eater  into  the  contract  by  mate- 
rial misrepresentations  contained  in  the  pa- 
per in  the  eridence  marked  "Bzhiblt  Y"  as 
to  the  rental  value  of  the  property,  as  to  an 
ordinance  haring  been  ijassed  for  ttie  paving 
of  the  street  in  front  of  the  prox)erty  sought 
to  be  sold  and  as  to  the  removal  of  the  South- 
em  RaQway  shops  In  front  of  this  property. 

Defendant  also  took  the  position  that  he 
had  contracted  for  a  title  in  fee  "free  from 
Incumbrances,"  and  that  the  property  was 
incumbered  at  the  time  the  plaintiff  under- 
took to  convey  it  by  three  s^arate  mortgag- 
es all  part  due,  and  plaintiff  did  not  tender 
any  title  free  from  these  incumbrances  or 
any  Indemnity  against  them.  It  appears 
from  the  evidence  in  the  case  that  the  plain- 
tiff some  time  previous  to  the  execution  of 
the  contract  in  question  had  been  endeavor- 
ing to  sell  the  property;  that  he  Uved  in  Fair- 
field county ;  that  the  property  is  one  acre  of 
land,  situate  in  the  dty  of  Columbia,  on 
Blanding  street,  and  has  on  It  one  14-room 
house,  one  store,  one  set  of  rooms  back  of 
the  store,  and  two  small  negro  dwellings, 
and  part  of  the  lot  unoccupied  by  any  of  the 
bnlldlngs  and  being  used  by  one  of  the  ten- 
ants for  garden  purposes.  J.  T,  Reese,  a 
real  estate  agent  in  Columbia,  offered  to  sell 
the  property  to  the  deifendant,  but  defendant 
declined  to  buy  it  Later  on  Kelly,  another 
real  estate  agent,  had  the  property  for  sale, 
and  had  a  plat  made  of  the  same,  and  about 
that  time  submitted  to  the  defendant  a  state- 
ment that  the  plaintiff  had  prepared,  but  had 
not  signed,  setting  out  the  different  features 
and  advantages  of  the  property;  this  state- 
ment was  typewritten,  and  contained  13 
statements,  and  was  long  prior  to  the  time 
that  It  was  put  in  the  hands  of  the  Ke^ian 
Agency  for  sale.  Later  on  the  plaintiff,  who 
had  been  asking  $25,000,  placed  the  property 
with  the  Keenan  Agency  to  sell  for  $22,000, 
and  gave  them  the  plat  and  list  of  stetements 
with  regard  to  the  property,  with  the  ex- 
planation to  them  that  the  statement  In  re- 
gard to  paving  the  street  and  removal  of  the 
railway  shops  were  mere  rumors.  The  evi- 
dence shows  that  the  property  was  reasona- 
bly worth  the  price  it  was  listed  for  sale.  A 
member  of  the  Keenan  Agency  went  to  the 
defendant  and  showed  him  the  stetement  of 
plaintiff,  but  told  defendant  tliat  Mobley  did 
not,  In  any  manner,  guarantee  the  same.  It 
does  not  appear  by  any  evidence  in  the  case 
that  the  defendant  made  any  inquiries  or  at- 
tadied  any  importance  to  the  statements  of 
pmnHfT  prior  to  the  bringing  of  this  suit 

Tbe  defendant  signed  the  contract  in  ques- 


tion, and  after  defendant  had  signed  it  It 
was  carried  to  plaintiff  by  the  Keenan  Agen- 
cy and  signed  by  plaintiff,  and  the  defendant 
immediately  listed  it  with  W.  A.  Keenan, 
another  member  of  the  Keenan  Agency,  for 
sale  at  a  profit  of  $5,000,  Keenan  telling  the 
defendant  that  he  believed  he  could  sell 
it  at  that  advance  price  before  the  time 
expired  between  making  the  contract  and 
the  time  to  comply,  which  statements  were 
made  before  defendant  signed  the  contract 
with  plaintiff  and  actuated  the  defendant 
in  buying.  Keenan  as  agent  for  defendant 
used  the  same  stetement  (Exhibit  T  in  evi- 
dence) in  endeavoring  to  sell  the  property 
for  the  defendant  up  to  the  time  defend- 
ant refused  to  comply  with  his  contract 
with  plaintiff  more  than  SO  days.  There 
was  convincing  evidence  that  the  defendant 
wanted  the  property,  not  for  the  buildings 
on  it  but  bought  it  for  the  number  of  front 
feet  it  contained,  tliat  the  defendant  lived 
in  the  city  of  Columbia,  and,  according  to 
all  the  evidence  in  the  case  of  real  estate 
ageute  and  businessmen,  that  he  was  an 
extensive  operator  M  real  estate^  and  had 
bought  and  sold  numerous  pieces  of  real 
estete  property,  and  was  a  wide-awake, 
shrewd  real  estate  operator,  making  careful 
investigations  and  keeping  well  informed  as 
to  prices  and  changes  in  value  as  to  real  es- 
tete in  Columbia,  and  that  he  owned  a  house 
and  lot  on  Blanding  street  and  had  lived 
in  it  for  years,  and  along  with  other  citizens, 
a  year  or  more  before  this  transaction  and 
before  he  moved  off  of  this  street  signed  a 
petition,  which  petition  had  a  sufficient  nnn^ 
ber  of  signers  to  warrant  the  dty  in  having 
this  street  paved.  It  is  in  evidence  that  the 
firm  of  Messrs.  Melton  and  Belser  were  at- 
torneys of  both  plaintiff  and  defendant  In 
arranging  the  details  of  the  transaction,  both 
in  the  examination  of  the  titles  and  financing 
the  matter  for  the  plaintiff,  and  when  the 
time  arrived  to  close  the  transaction  de- 
fendant refused  to  comply  on  the  ground  ttiat 
the  property  did  not  rent  for  as  much  as 
$95  per  month.  At  that  time  no  question  was 
raised  as  to  the  paving  or  removal  of  rail- 
road shops.  Plaintiff  thereupon  made  his 
offer  in  writing  to  defendant's  attorney,  who 
was  also  his  attorney,  to  guarantee  the  roits 
set  out  in  stetement  which  proposition  was 
submitted  to  and  refused  by  the  defendant 
On  the  date  provided  for  in  the  contract 
plaintiff  tendered  the  defendant  a  deed  of 
the  property  in  question,  and  demanded  a 
compliance  of  contract  on  part  of  defendant 
Deifendant  refused  to  comply,  and  notified 
plaintiff  that  at  no  time  did  he  intend  to 
comply ;  and  gave  as  his  only  reason  at  that 
time  as  his  refusal  for  complying  that  be 
found  the  plaintiff  was  paying  the  water 
rate,  which  reduced  the  rent  No  complaint 
was  made  until  the  bringing  of  this  suit  that 
the  rente  were  not  as  represented.  It  was 
in  evidence  that  in  the  spring  of  1913,  about 
the  time  of  the  transaction,  that  there  was  a 
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considerable  diange  in  the  money  markets  of 
the  dty  of  Columbia,  owing  to  federal  legis- 
lation in  reference  to  currency,  and  by  rea- 
son thereof  property  was  not  at  that  time 
as  salable  and  in  as  much  demand  as  it  had 
been  preTious  to  that  time.  It  also  appears 
ta  evidence  that  after  the  contract  between 
plaintiff  and  defendant  was  signed,  and  aft- 
er defendant  had  placed  it  with  Keenan  for 
sale,  the  defendant  made  a  proposition  to 
take  it  ap  before  the  60  days  were  out  If 
plalntUT  would  make  a  cash  discount,  and 
wanted  plaintiff  to  fix  it  up  before  the  60 
days  expired,  and  offered  plaintiff  a  consid- 
eration therefor. 

[1]  We  think  his  honor  was  in  error  in 
finding  as  he  did  In  his  decree  that  Che  un- 
signed paper  writing  was  a  positive  state- 
ment of  an  existing  fact,  it  was  no  more  than 
an  advertisement,  and  the  defendant  could 
have,  by  proper  care  and  inquiry,  got  the 
truth  upon  Investigating  as  to  the  paving  of 
streets  and  removal  of  shops.  Upon  lnve»- 
tlgating  what  ordinances  had  been  passed  by 
the  city  council  he  could  have  found  out 
about  the  paving  of  the  streets,  and  through- 
out the  whole  case  there  is  nothing  to  show 
that  Mobley  made  any  representations  that 
were  calculated  to  mislead  or  deceive  the  de- 
fendant to  his  injury.  The  defendant. made 
no  effort  to  verify,  any  of  the  rumors  or 
statements  that  he  claimed  were  made,  there 
was  no  fraudulent  representation  made  by 
Mobley,  or  nothing  that  could  be  strained 
or  distorted  into  such,  but  on  the  contrary, 
the  overwhelming  testimony  is  that  in  his 
dealings  and  statements  he  was  frank  and 
fair,  and  that  the  defendant  was  an  exten- 
sive real  estate  operator,  who  had  bought 
and  sold  extensively,  a  shrewd,  bright  trad- 
er, and  perfectly  competent  to  take  care  of 
himself.  Plaintiff  made  no  statements,  ei- 
ther by  mistake  on  his  part  or  by  conceal- 
ment of  things  within  his  .knowledge,  or 
false  statements,  that  defendant  could  rely 
CD  to  avoid  the  contract  solemnly  made. 

In  Anderson  v.  Ralney,  100  N.  C.  338,  5 
a  £.  189,  it  is  held: 

"If,  in_  a  contract  for  the  purchase  of  land,  a 
party  fails  to  avail  himself  of  those  sources  of 
informatioQ  readily  within  his  reach,  and  choos- 
es to  rely  upon  representations,  which,  though 
not  true,  were  not  made  with  any  false  and 
fraudulent  intent,  the  masim  of  caveat  emptor 
applies,  as  it  does  to  personal  property,  and 
courts  wiU  not  aid  tints  purchaser.  Walsh  v. 
Hall,  66  N.  O.  233." 

The  case  of  Cape  Fear  Lumber  Company 
T.  Matheson,  69  S.  O.  87,  48  S.  B.  Ill,  dls- 
cosses  this  question  quite  fully,  and  lays 
down  the  following  principles  as  governing 
on  questions  of  this  kind: 

"  The  parties  occupied  no  fiduciary  relation 
to  each  other;  they  were  dealing  at  arm's 
length,  and  were  fully  competent  to  contract. 
Xhey  had  every  opportunity  of  knowing  the  con- 
tents of  the  option  signed  by  the  defendant,  and 
of  understanding  what  it  should  have  contained 
and  did  contain.  There  is  no  evidence  of  any 
concealment  on  the  part  of  Mitchell,  the  agent 
of  the  plaintiff.'    The  burden  of  proof  to  abow 


mistake  is  upon  the  appellant,  and  we  think  that 
he  has  not  shown,  by  the  preponderance  of  evi- 
dence, such  a  state  of  facts  as  would  entitle  him 
to  the  equity  that  he  seeks  to  invoke  in  this 
cause." 

In  Mnrrel  v.  Murrel,  2  Strob.  Eq.  153,  49 
Am.  Dec.  684,  the  court  uses  the  following 
language: 

"If  parties  come  to  a  settlement,  and  will  not 
see  their  rights  in  their  true  character,  or  use 
proj^er  diUgence  in  ascertaining  them,  or,  per- 
ceiving their  rights,  think  proper  by  their  silence 
to'  waive  them;  there  is  no  reason  why  this 
court,  or  any  other,  should  be  called  upon  to 

Srotect  them  from  the  consequences  of  their  own 
efault  or  folly.  There  are  but  few  settlements 
or  accountings  in  which,  by  a  searching  scru- 
tiny, some  errors  or  omissions  might  not  be  de- 
tected. And  this  court  will  not  open  them  when 
by  a  proper  vigilance  they  might  have  been 
guarded  against,  and  unless  some  of  the  circum- 
stances above  adverted  to  as  affording  grounds 
for  relief  are  alleged  and  psoved.  A  party 
fully  competent  to  protect  himself,  under  no 
disability,  advised  as  to  all  circumstances  by 
which  he  *  *  *  might  by  due  diligence  be 
so  advised,  not  overreached  by  fraud,  conceal- 
ment, or  misrepresentation,  nor  the  victim  of 
a  mistake  against  which  prudence  might  have 
guarded,  has  no  right  to  call  upon  courts  of 
justice  to  protect  him  against  the  consequences 
of  his  own  carelessness,  and  to  disturb  the  peace 
of  society  by  his  clamors  for  that  justice  which 
he  has  voluntarily  or  negligently  surrendered." 

In  the  case  of  Montgomery  v.  Scott,  9  S. 
C.  35,  30  Am.  Rep.  1,  Chief  Justice  Mclver, 
in  writing  the  opinion  of  the  court,  cites 
with  approval  Story's  Equity,  {  200: 

"If  he  does  not  avail  himself  of  the  knowl- 
edge or  means  of  knowledge  open  to  himself  or 
his  agents,  he  cannot  be  beard  to  say  that  he 
was  deceived  b}^  the  vendor's  misrepresentations. 
*  *  *  It  is  his  own  folly  and  laches  not  to  use 
the  means  of  Imowledge  within  his  reach,  and 
he  may  properly  impute  any  loss  or  injury  in 
such  a  case  to  hia  own  knowledge  and  indiscre- 
tion. Courts  of  equity  do  not  sit  for  the  pur- 
pose of  relieving  parties,  under  ordinary  circum- 
stances, who  refuse  to  exercise  a  reasonable  dil- 
igence or  discretion." 

The  learned  Chief  Justice  says  with  regard 
thereto: 

"This  rule,  which  has  received  the  sanction 
of  this  eminent  tezt-writerj  as  well  as  of  courts 
of  the  highest  authority,  is  but  the  expression 
of  a  natural  feeling  of  equity  which  would 
prompt  any  just  man  to  say  that  where  one 
comes  into  court  of  equity  and  asks,  against  an 
innocent  party,  the  interposition  of  its  extraor- 
dinary powers,  to  protect  him  from  danger  or 
loss  occasioned  by  the  fraud  of  a  third  party, 
he  ought  to  be  required  to  show  that  he  has 
in  no  way,  either  by  his  misconduct  or  negli- 
gence, contributed  to  the  perpetration  of  the 
fraud,  from  the  consequences  of  which  he  seeks 
to  be  relieved  at  the  expense  of  such  innocent 
party." 

The  evidence  satisfies  us  that  the  plain- 
tiff stated  positively  and  fully  to  the  agents 
that  the  statements  in  the  papers  were  only 
rumors,  and  the  defendant  should  have  in- 
vestigated, and  he  had  no  right  to  rely  on 
them  as  he  claims  that  he  did. 

[2]  As  to  the  finding  of  the  judge  that  the 
plaintiff  conid  not  comply  and  give  title  by 
reason  of  the  fact  there  were  incumbrances 
on  the  property  for  over  $9,000,  and  for  this 
reason  specific  performance  would  not  be  de- 
creed, the  evidence  abundantly  shows  that 
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the  plaintiff  bad  arranged,  and  at  the  time 
was  prepared  to  remove,  these  incumbrances 
and  glre  to  the  defendant  a  clear,  free,  and 
unincumbered  title  In  fee  simple.  We  are  of 
the  opinion  that  the  defendant  attempted  to 
get  out  of  what  he  considered  a  poor  trade, 
and  that  under  all  of  the  evidence  In  the 
case  he  should  not  be  allowed  to  do  so,  and 
that  the  circuit  Judge  was  In  error  In  his 
findings  and  decree,  and  that  the  exceptions 
should  be  sustained  and  Judgment  reversed, 
and  that  under  the  facta  proven  the  plaintiff 
Is  entitled  to  a  decree  for  specific  perform- 
ance, and  that  the  case  be  remanded  to  the 
circuit  court  for  the  purpose  of  carrying  out 
this  Judgment. 
Reversed  and  remanded. 

GABY,   C.   J.,   and  HYDRICK,  PRASBSB, 
and  GAGE!,  JJ.,'  concur. 


OmSOLM  et  al.  y.  SEABOARD  AIR  UNB 
BY.  (two  cases).    (No.  9120.) 


(Supreme  C!ourt  of  South  Carolina. 
1915.) 


June  22, 


Afpkal  Ann  Ebbob  «=3805—Detebiu nation 

— AB  AN  DONMENT. 

Where,  pending  the  disposition  of  an  ap- 
peal, the  parties  effected  a  settlement,  further 
consideration  of  the  appeal  will  not  be  bad. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  8174,  3176;  Dec.  Dig.  «=» 
806.] 

Api)eal  from  Common  Pleas  Circuit  Court 
Of  Barnwell  County;    I.  W.  Bowman,  Judge. 

Actions  by  Mrs.  S.  B.  Chlsolm  and  her  bus- 
band  and  by  J.  B.  Chlsolm  against  the  Sea- 
board Air  line  Railway.  From  verdicts  for 
plaintiffs,  defendant  appeals.  Appeals  aban- 
doned. 

Harley  ft  Best,  of  Barnwell,  and  Lyles  ft 
Lyles,  of  Columbia,  for  appellant  R.  C. 
Holman,  of  Barnwell,  and  W.  H.  Townsend, 
of  Columbia,  for  respondents. 

GARY,  G.  J.  A  settlement  of  all  matters 
In  dispute  in  the  above-entitled  actions, 
which  were  heard  at  the  April,  1915,  term 
of  this  court,  having  been  made  and  had  be- 
tween the  parties,  since  the  argument  on  ap- 
peal was  had: 

It  Is,  on  motion  of  Messrs.  Harley  ft  Best, 
for  the  appellants  with  the  consent  of  Messrs. 
R.  C.  Holman  and  W.  H.  Townsend,  for  re- 
spondents, ordered  that  the  further  consid- 
eration of  the  appeal  be  abandoned,  and  the 
cause  marked  settled,  and  appeal  abandoned 
up<Mi  the  calendar. 
We  consent: 

Harley  &  Best, 
Lyles  &  Lylea, 

Defendant's  Attorneys. 
R.  C.  Holman, 
W.  H.  Townsend. 

Plaintiffs'  Attorneys. 


on.  s.  c.  an 
FEWELL  r.  HAUii  et  aL    (No.  9092.) 

(Supreme  Court  of  South  Carolina.     Ma;  4, 
1916.) 

L  Fbaudulbnt  Conveyances  ®=>95 — Tbahs- 
ACTIONS  Between  Husband  and  Wm  - 
Rights  of  Cbeditob  of  Husband. 

Where  at  the  making  of  a  contract  to  pur- 
chase land  in  the  name  of  a  husband,  and  tt 
the  execution  of  a  deed  to  him,  it  was  the  txini 
fide  understanding  of  the  husband  and  his  wife 
that  the  purchase  was  for  her,  and  thereafta 
a  deed  was  executed  by  him  to  her  to  carry  oat 
the  intent,  the  transaction  was  valid  as  againit 
a  creditor  of  the  husband  who  became  such  after 
the  deed  to  the  husband,  unless  the  wife  wai 
estopped  from  setting  up  her  title. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  248-288;  Dec  Di(. 
«=>95.] 

2.  Fbaudulent  Conveyances  «=»290  - 
Tbansactions  Between  Husband  asd 
Wife— Cbeditob  of  Husband. 

Evidence  held  not  to  show  that  one  becom- 
ing a  creditor  of  a  husband  holding  legal  title 
to  land  relied  on  his  title,  and  so  as  te  estop 
the  wife  to  assert  her  title  under  a  deed  to  can; 
out  an  intention  formed  prior  to  the  transaction 
relied  on  by  the  creditor. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  U  876-890;  Dec.  Dig. 
«=s>299.] 

8.  Fbauduij;nt  Conveyances  «i=»277— Tbahb- 
ACTioNB  Between  Hubbamd  and  Wife  — 
BaiJoe  of  Fbaud. 

A  deed  executed  for  a  nominal  considera- 
tion by  a  husband  to  his  wife  is  only  presunp- 
tively  fraudulent  as  against  a  creditor  of  the 
husband,  and  the  transaction  may  be  shown  to 
be  valid  aa  against  the  creditor. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {§  799.  809-814;  Dec. 
Dig.  <8=>277.] 

4.  Fbaudulent  Conveyances  «=>300— Con- 
veyance BY  Husband  to  Wife — Fbaudu- 
lent AS  against  Husband's  Cbeditobs— 
Evidence. 

Evidence  held  not  to  show  that  a  deed  ex- 
ecuted for  an  expressed  nominal  consideratioD 
by  a  husband  to  his  wife  was  made  with  fraod- 
ulent  intent 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  $$  S9&-903;  Dec  Dig. 
<S=>300.] 

5.  Fbaudulent  Conveyances  <8=>291— Con- 
veyance by  Husband  to  Wife — Fbaudu- 
lent AS  aoainst  Husband's  Cbeditobs— 
Evidence. 

On  the  issue  whether  a  deed  executed  for  a 
recited  nominal  consideration  by  a  husband  to 
his  wife  was  made  with  fraudulent  intent  as 
against  bis  creditors,  the  fact  that  a  reputable 
attorney  who  drew  the  deed  was  alone  respon- 
sible for  the  insertion  of  the  recited  considera- 
tion  must  be  considered. 

[Ed."  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  K  849-856;  Dec.  Dig. 
<S=a291.] 

6.  Evidence  <&=>273— Deoi^&bations— Ownbb- 
SHip  or  Pbopebty  bt  Wife— Acts  of  Hus- 
band. 

That  a  husband  stored  in  his  own  name 
property,  and  deposited  in  a  bank  the  proceeds 
on  a  sale  (hereof,  are  but  declarations  in  his 
own  interest  and  not  binding  on  the  wife,  claim- 
ing the  property  and  the  proceeds. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  1108-1120;  Dec.  Dig.  «=>273.] 
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Appeal  from  Common  Pleds  Olrcolt  Court 
of  York  County;  Ernest  Moore,  Judge. 

Action  by  Ed  Fewell  against  Allen  Hall 
and  otbers.  From  a  Judgment  for  plaintiff, 
defendants  Allen  Hall  and  Nannie  Hall  ap- 
peaL    Berersed. 

Spencer,  Spencer  &  White,  of  Rock  Hill, 
for  appellants.  Dunlap  &  Dunlap,  of  Bock 
Hill,  for  respondent 

GAOB,  J.  The  circuit  court  held  that  the 
deed  from  AUen  Hall  to  his  wife,  Nannie 
.Hall,  was  voidable  under  the  statute  of  Eliz- 
abeth, and  that  is  the  issue  here,  upon  ap- 
peal by  Allen  and  Nannie.  The  plaintiff  sues 
na  a  Judgment  creditor.  The  parties  defend- 
ant  other  than  the  Halls  are  mortgage  cred- 
itors, and  about  the  last  named  there  is  no 
contest 

There  are  five  exceptions,  three  by  Allen, 
and  two  by  Nannie;  but  there  is  really  but 
one  primary  issue  in  the  cause,  and  that  is 
stated  In  the  outstart  The  exceptions  mere- 
ly suggest  errors  by  which  the  court  reach- 
ed the  conclusion  that  the  deed  was  voidable, 
or  they  suggest  reasons  why  a  different  con- 
clusion should  have  been  reached. 

The  history  of  the  case  is  this:  Allen  and 
Nannie  are  negroes,  and  husband  and  wife; 
the  plaintiff  is  a  cotton  buyer;  the  other 
defendants  are  white  mortgage  creditors. 
Allen  and  Nannie  bought  from  Johnson  and 
Stevois  In  August  1908,  a  small  parcel  of 
land  containing  100  acres,  for  which  they 
agreed  to  pay  $35  per  acre,  or  a  total  of  $3,- 
600.  Of' the  purchase  price  there  was  paid 
down  $350,  and  thereafter  $650  was  paid  on 
fbe  Ist  January,  1909,  making  a  total  pay- 
ment of  $1,000;  and  the  balance  of  $2,500 
was  set  to  be  paid  in  six  yearly  installments 
of  $416.66,  the  last  to  be  due  not  until  Jan- 
nary  1, 1915.  Johnson  and  Stevens'  contract 
to  sell  was  in  terms  with  Allen,  and  the  deed 
was  made  to  him  28th  December,  1908,  and 
Allen  conveyed  by  mortgage  to  them  to  se- 
cure the  balance  of  the  purchase  price.  And 
Allen  thereafter  conveyed  the  land  to  five 
other  xtersons  by  way  of  mortgage,  generally 
to  secure  payment  of  borrowed  money,  and 
on  most  of  these  conveyances  Nannie  re- 
nounced her  dower.  These  mortgages  run, 
in  time,  from  December,  1908,  to  March,  1912, 
and  one  of  the  mortgagees  (Wright)  is  not  a 
party.  On  15th  of  May,  1909,  Allen  made  a 
contract  with  the  plaintiff  to  deliver  to  him 
during  the  month  of  October  thereafter  30 
bales  of  cotton  for  the  price  of  10  cents. 
When  October  came  and  went  cotton  had 
advanced  above  10  cents,  and  Allen  did  not 
deliver  the  cotton.  On  8d  November,  1909, 
Allen  conveyed  the  land  by  deed  to  Nannie, 
and  the  consideration  was  expressed  there- 
in to  be  $1  and  love  and  affection.  On  the 
16th  of  March  of  the  next  year  (1910)  the 
plaintiff  sued  Allen  for  a  breach  of  his  cot- 
ton contract,  and  on  25th  of  April,  1910, 
Judgment  thAreon  for  $620.40  was  rendered 


for  Fewell  against  Allen.  And  tlda  is  the 
debt  invoked  against  Nannie's  title. 

[1]  The  decision  must  turn  largely  on  one 
transaction,  it  is  a  matter  of  fact  and  it  is 
this:  When  the  contract  to  purchase  was 
made  in  August,  1908,  and  when  deed  was 
made  by  Johnson  and  Stevens  to  Allen  on 
28th  December,  1908,  was  it  the  bona  fide  in- 
tent of  Allen  and  Nannie  at  these  times  that 
the  purchase  was  made  for  Nannie,  and  was 
the  deed  of  November,  1909,  made  to  carry 
out  that  intent  formed  aforetime?  If  the 
answer  is  Yea,  then  the  transaction  assailed 
was  lawful,  and  the  decree  of  the  circuit 
court  is  wrong,  unless  Nancy  is  estopped  now 
to  set  up  her  title  against  Fewell.  Around 
these  issues  the  testimony  ranges  itself,  and 
its  right  interpretation  must  conclude  the 
questloa  The  only  difficulty  in  the  case,  if 
such  there  be,  is  to  ascertain  the  truth  from 
the  testimony.  The  law  is  plain.  The  ref- 
eree, who  heard  and  saw  the  witnesses,  made 
no  conclusions  of  fact;  he  simply  reported 
the  testimony. 

[2]  Ahead  of  a  consideration  of  the  chief 
issue  and  blocking  its  way  is  the  conclusion 
of  the  court  that  even  though  the  transac- 
tion between  Allen  and  Nannie  was  what 
they  claim  for  it,  yet  it  may  not  be  allowed 
against  Fewell,  because  he  extended  credit 
to  Allen  upon  the  faith  of  Allen's  apparent 
ownership. 

The  following  is  all  the  testimony  of  the 
plaintiff  thereabout,  direct  and  cross: 

"Did  you  know  whether  or  not  Allen  Hall 
owned  any  land,  Mr.  Fewell?  A.  Yes,  sir;  I 
did.  Q.  State  whether  or  not  this  contract  for 
30  bales  of  cotton  was  based  upon  that  knowl- 
edge.  A.  It  was.  Q.  State  whether  or  not 
Mr.  Fewell,  you  would  have  contracted  with 
Allen  Hall  for  as  many  bales  of  cotton  as  that 
vmlesa  you  knew  that  he  had  the  control  of 
land  and  property  suScient  for  him  to  deliver 
that" 

"A.  I  would  not  to  any  unreasonable  extent 
with  the  knowledge  I  bad  of  Allen's  ability  to 
deliver.  Now,  I  could  eo  into  some  expuina- 
tion  of  that  contract  right  there  by  way  ,of  a 
statement  as  to  his  ability  to  deliver  or  not  if 
it  is  in  order.  Q.  Well,  does  it  refer  to  this 
land?  A.  Well,  yes,  sir;  it  refers  to  this  land. ' 
Q.  All  right,  sir;    just  state  it" 

"Allen  wanted  to  sell  me  40  bales  of  cotton, 
and  he  came  to  me,  and  I  objected  to  huying  so 
much,  telling  him  that  it  was  a  serious  proposi- 
tion, and  that  whether  it  was  up  or  down  I 
wanted  him  to  understand  that  he  bad  the  cot- 
ton to  deliver,  and  I  asked  him  the  question  if 
he  was  sure  that  he  would  make  40  bales,  that 
I  didn't  feel  disposed  to  buy  so  much  from  him, 
for  I  didn't  want  him  to  sell  himself  into  any 
bole,  and  my  recollection  is  that  he  said  that 
he  expected  to  make  quite  a  good  deal  more  cot- 
ton than  that  some  50  or  60  bales,  or  some- 
tbiag  like  that,  perhaps  more,  and,  not  wishing 
to  buy  forty  bales,  I  suggested  to  him — I  asked 
him  If  Mr.  J.  B.  Johnson  wasn't  interested  with 
him  in  the  land  he  had  bought,  and  he  said  he 
was  in  a  way.  'Well,'  I  says,  'suppose  you  go 
and  talk  to  Mr.  Johnson  before  you  sell  all  of 
that  cotton  and  see  what  he  has  to  say  about  it; 
whether  he  will  advise  you  to  do  it  or  not;'  and 
he  took  my  suggestion  and  went  and  talked  with 
Mr.  Johnson,  at  least  he  went  off  and  came 
back,  and  1  was  sitting  in  a  buggy  rif;ht  in 
front  of  this  building,  and  be  come  back  and 
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■aid,  Mr.  JTohnsoii  aaid  maybe  be  had  b«tter  not 
sell  but  SO  bales;  he  thought  he  would  be  safe 
in  Belling  80  bales,  and  I  told  him  all  right,  I 
would  jtut  buy  the  80  bales;  that  I  thought 
better  of  it  myself." 

"Q.  Mr.  Fewell,  at  the  time  of  the  contract- 
ing with  Allen  HaU  for  this  cotton,  did  he  or 
not  give  you  any  information  that  would  lead 
you  to  believe  fliat  the  title  to  this  property 
waa  in  his  wife,  or  that  he  was  dealing  for  her 
as  her  agent,  or  anything  like  that?  A.  Not  a 
word." 

"Q.  Except  as  to  the  interest  of  J.  B.  John- 
son and,  I  believe  you  said.  Dr.  Stevens,  did 
he  intimate  to  you  that  anybody  else  had  any- 
thing to  do  with  that  farm?  A.  He  did  not; 
no,  sir." 

"Q.  Mr.  Fewell,  you  made  those  trades  with 
farmers  because  tiiey  are  farmers?  Ton  didn't 
have  their  title  looked  into  in  advance  of  mak- 
ing these  contracts  for  the  cotton  futures?     A. 


did  not;  no,  sir.  Q.  You  knew  that  AUen  was 
a  farmer  or  waa  farming?  A.  Yes,  sir.  Q. 
And  that  is  about  all  that  you  did  know?  A. 
Well  I  had  a  pretty  general  knowledge  of  his 
standing.  I  knew  he  had  bought  this  land. 
Q.  How  did  you  know  that  he  bad  bought  this 
land?     A.  Wdl,   I  knew   it  because   he    told 


We  are  of  opinion  that  this  testimony  is 
not  sufficient  to  show  that  the  plaintiff  was 
misled  by  Allen's  apparent  ownership.  The 
plaintiff  relied  on  Allen's  ability  to  grow  the 
80  bales;  not  on  his  responsibility  conse- 
Quent  on  his  failure  to  grow.  "I  asked  him 
if  he  was  sure  he  would  make  40  bales." 
The  plaintiff  did  not  examine  the  record  to 
ascertain  if  Allen  owned  the  land  in  fact 
The  plaintiff  never  testified  that  Allen  told 
him  that  the  title  was  tn  himself.  The  plain- 
tiff testified,  in  the  language  of  the  question 
not  his  own,  that  Allen  gave  him  no  informal 
tion  that  would  lead  him  to  believe  that  the 
title  was  in  the  wife;  he  did  not  say  Allen 
gave  him  information  to  lead  him  to  believe 
that  the  title  was  in  himself.  If  the  plain- 
tiff knew  Allen  had  the  title,  then  he  knew 
tliat  It  was  then  Incumbered  with  a  $2,600 
mortgage,  and  was  worth  nothing  over  that 
pins  a  homestead  and  a  dower.  When  the 
cotton  contract  was  made  Allen  was  not 
Fewell's  debtor ;  non  constat  but  that  in  the 
following  November  Fewell  might  be  Allen's 
debtor.  The  true  status  depended  upon  an 
uncertain  event,  to  wit,  the  price  of  cotton 
In  November.  That  was  the  event  both  par- 
ties had  th^r  minds  on  when  they  made  the 
contract.  The  testimony  of  Fewell  about  a 
reliance  upon  Allen's  apparent  ownership  is 
manifestly  an  afterthought  It  does  not 
nearly  make  out  a  case  of  misleading. 

[S-5]  The  real  inquiry  in  the  case  then  pre- 
sents Itself  disincumbered.  And  before  we 
consider  the  testimony  of  the  witness  touch- 
ing intent  some  reference  will  be  made  to  the 
circumstances  of  the  transaction  so  much  re- 
lied upon  by  the  court  to  prove  fraud.  But 
the  drcnmstances  will  be  so  stated  as  may 
modify  the  Inference  which  has  been  drawn 


from  them.  And  along  with  the  drcnmstanc- 
es we  state,  as  closely  akin  to  them,  asBomih 
tions  of  fact  the  correctness  of  which  will 
not  be  denied. 

The  Halls  are  negroes;  they  were  deal- 
ing with  white  men  far  superior  to  them  in 
all  respects;  the  negro  wiU  generally  sign 
any  sort  of  paper  which  a  superior  white 
man  directs  him  to  sign ;  Allen  was  the  agent 
of  his  wife  about  all  the  busineeB  when  it 
came  to  dealing  with  third  persons ;  that  is 
generally  the  rule  both  with  white  women 
and  black  women;  that  is  why  before  1868 
the  law  regarded  the  two  as  one;  that  is 
why  since  1868  the  fact  generally  regards 
them  still  as  one;  this  woman  was,  and 
women  generally  are,  not  familiar  with  the 
technical  conception  of  titles,  and  that  in- 
cludes dower;  they  sign  when  and  where 
they  are  told  to  sign,  and  generally  ask  no 
questions;  the  renunciation  of  dower  is  by 
a  too  loose  practice,  but  a  formal  act;  it 
ought  not  to  be  so,  but  it  1&  We  do  not  de- 
clare that  women  shall  not  be  held  to  their 
contracts;  they  shall;  but  these  conditions 
and  assumptions  often  explain  their  con- 
tracts, and  help  to  ascertain  the  truth  of  the 
case.  Again,  the  cotton  contract  was  an  un- 
usual transaction;  the  Halls  got  no  money 
when  they  made  It  and  It  would  be  remark- 
able if  they  comprehended  all  the  obligations 
and  liabilities  which  sprang  out  of  it  The 
land  was  already,  in  May,  1909,  and  Notob- 
ber,  1909,  heavily  incumbered,  and  was  of 
small,  if  any,  value  over  the  mortgage  debt 
and  the  homestead.  The  land  very  soon  after 
November,  1909,  fell  again  under  a  new  mort- 
gage. Two  mortgages  were  put  upon  it  after 
November,  1909,  and  before  the  plaintiff  sued 
in  March,  1910.  In  all  these  transactlMis 
and  in  all  the  testimony  there  is  notiung  to 
show  Allen  and  Nannie  were  planning  and 
intending  to  defeat  the  plaintiff;  their  ship 
was  about  to  flounder  from  other  causes,  and 
they  were  struggling  to  escape  them,  and  not 
the  plalntifTs  hitherto  uncertain  claim.  It 
is  true  the  circumstances — that  the  deed  in 
issue  was  made  by  a  husband  to  his  wife,  for 
an  expressed  nominal  con^deration ;  and  it 
is  true  that  by  the  law  these  are  badges  of 
fraud.  But  a  badge  on  a  num's  breast  is  no 
conclusive  proof  of  what  he  is;  the  badge 
cannot  speak  more  certainly  than  the  man 
speaks;  if  the  man  speaks  truly,  and  if  his 
witnesses  do  the  same,  the  badge  is  only  pre- 
sumptive, and  calls  for  an  explanation  from 
him  who  wears  it  It  is  a  circumstance  of 
much  import  that  the  deed  in  issue  was  drawn 
by  a  lawyer  of  established  character,  tliat  the 
deed  from  Johnson  to  Allen  was  executed  in 
the  office  of  another  lawyer  of  like  diar- 
acter,  and  that  the  writer  of  the  deed  in  is- 
sue inserted  the  consideration  in  the  instra- 
ment  and  was  alone  responsible  for  stating 
tliat  consideration  as  it  was  stated. 

About  the  signing  of  the  deed  from  Steveiu 
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and  Johnson  to  Allen  Ur.  0.  W.  F.  Spencer 
testified: 

"When  Allen  HaD  and  his  wife  came  in  I  tead 
the  papeia  over  to  them,  and  aa  soon  aa  Nanc7 
Hall  understood  that  the  deed  was  drawn  to 
Allen  Hall  and  the  note  and  mortgage  to  be 
executed  by  him,  ehe  laid  that  the  papers  were 
not  propeny  drawn;  that  atie  had  boncht  the 
land,  and  the  deed  ought  to  be  made  to  her. 
They  stayed  in  my  office  about  half  an  hour,  and 
I  told  them  that  I  didn't  have  time  to  prepare 
any  new  papers.  They  went  out  and  stayed  a 
while,  and  came  hack,  and  finally  Nancy  Hall 
aalced  It  Allen  could  convey  her  the  property 
afterwards,  and  I  told  her  that  he  could.  I 
rememl>er  positirely  that  both  Allen  Hall  and 
Nancy  Hall  said  that  the  deed  should  have  been 
drawn  to  Mancy  Hall.  I  remember  to  have 
told  them  tliat  the  deed  waa  drawn  to  Allen 
Hall,  'becaose  the  contract  was  originally  made 
by  Allen  HaD,  but  thev  both  said  that  the  land 
waa  to  be  conveyed  to  Nancy  HalL  The  papers 
were  then  executed,  and  I  returned  them  to  Mr. 
Spencer.  That  is  all  I  know  about  it.  Q.  Did 
they  agree  upon  the  execution  in  that  form  be- 
fore you  told  them  that  he  could  make  the  trans- 
fer at  anv  time?  A.  The  papers  were  executed 
afterwards.  Q.  And  they  both  understood  by 
being  advised  dt  yon  that  that  could  be  done  at 
any  time  that  they  saw  fit  to  make  the  change? 
A.  Tea,  sir." 

About  the  preparation  and  signing  of  the 
deed  in  issue  Mr.  0.  S>.  Spencer  testified: 

"She  made  strenuous  claim  here  in  the  office 
some  time  during  the  year  after  the  papers  were 
sent  to  Bock  Hill  that  the  papers  ought  to  have 
been  drawn  otherwise— drawn  between  her  and 
Stevens  and  Johnson.  I  answered  her  that  her 
husband  had  the  contract  in  his  own  name,  and 
he  had  not  told  me  anything  about  her  interest, 
and  for  that  reason  they  were  drawn  the  way 
they  were  drawn;  that  I  would  just  aa  readily 
have  drawn  them  the  other  way  if  I  had  been 
notified  to  do  so.  She  protested  that  the  land 
belonged  to  her,  insisted  on  it,  and  finally  the 
paper  waa  drawn  np  between  tnem  transferring 
the  land  to  her.  I  don't  recollect  the  date  of 
that  paper.  Q.  Do  yon  recall  anything  of  the 
date  when  she  made  the  protest?  Have  you 
anything  to  show?  I  will  give  yon  the  date  of 
the  transfer.  (Witness  shown  Exhibit  B.)  A. 
Alien  Hall  to  Nannie  Hall?  Q.  Tes,  sir;  I 
am  referring  to  the  protest  now.  A.  Tea,  sir; 
I  understand  I  can't  recall  when  the  protest 
waa  made,  whether  It  was  made  at  the  time  of 
this  deed,  or  before  tiie  making  of  the  deed.  I 
knew  tliat  when  she  called  the  matter  to  my 
attention  I  took  the  matter  up  with  my  son, 
and  he  tiien  stated  to  me  that  at  the  very  be- 
ginning when  these  papers  were  executed  she 
commenced  to  kick.  But  when  that  took  place 
I  don't  remember.  I  Imow  that  I  Iiad  no  reason 
to  doubt  the  statement;  at  the  same  time  I 
knew  nothing  about  it,  and  for  that  reason. 
when  the  papers  were  drawn  making  the  trans- 
fer, I  was  particular  to  name  a  consideration 
that  would  leave  the  whole  matter  absolutely 
open,  because  I  didn't  want  to  get  mixed  up  in 
the  effort  to  hinder  and  delay  creditors;  and 
if  yon  will  look  you  will  see  the  consideration  is 
for  loT«  and  affection,  Imowing  that  if  she  had 
any  tifht  she  could  eetabUA  it,  and  the  con- 
sideration could  be  used  one  way  or  the  other." 

"I  will  state  that  one  reason  for  stating  my 
recollection  is  that  I  believe,  if  I  bad  known  of 
the  Nancy  Hall  daim  at  the  time  that  deed  was 
drawn,  that  I  would  have  recited  the  true  con- 
sideration for  it  It  woidd  have  been  the  per- 
fectly natural  thing  for  a  lawyer  to  do,  instead 
of  the  consideration  I  did  recite,  and  I  am  in- 

fies.B. 


ellned  to  think  I  didn't  know  anything  about 
it  at  that  time.  But  I  may  have  known  of 
this  Fewell  claim,  and,  knowing  the  Fewell 
claim  had  been  contracted  before  this — perhaps 
did— in  order  to  protect  the  thing  from  any 
semblance  of  fraud  so  far  as  the  deed  would  go^ 
I  cited  the  consideration  as  love  and  affection. 
I  think  that  that  was  done  more  to  hold  tho 
bars  down  between  Allen  and  his  creditors  rath- 
er than  to  hold  them  up." 

There  is  no  testimony  to  refute  these  state- 
ments, and  they  are  taken  as  true.  If  that 
be  so,  the  fact  Is  established  that  before  the 
cotton  contract  was  ever  made  a  lawful  In- 
tent was  formed  by  Allen  and  Nannie ;  and 
but  three  days  after  the  cotton  contract  was 
breached  that  Intent  was  executed  by  them. 
It  Is  plain  that,  if  Nannie  paid  the  cash  In- 
stallment of  $350  on  the  purchase  price  with 
the  understanding  then  between  her  and  Al- 
len that  the  title  was  to  be  made  to  her,  then 
such  a  contract  was  good  against  the  world, 
except  Incumbrances  and  creditors  subse- 
quent thereto  without  notice,  but  the  plaintiff 
does  not  fall  within  the  exception. 

The  conclusion  of  Qie  drcolt  court  on  the 
Issue  of  intent  was  rested  almost  exclusively 
on  the  badges  referred  to  and  on  the  dream' 
stances  recited.  The  court,  we  venture  to 
think,  did  not  give  enough  heed  to  the  un- 
disputed testimony  of  the  Spencers,  which 
fixed  certainly  the  bona  fides  of  the  parties 
before  the  cotton  contract  was  vnt  entered 
inta 

There  remains  yet  to  condder  if  the  wife 
paid  the  cash  installment  of  $350.  But,  so 
far  as  the  plaintlS  is  concerned.  If  the  bona 
fide  agreement  between  Allen  and  Nannie  at 
the  time  of  the  purchase  was  that  the  title 
was  to  be  made  to  her,  and  that  the  purchase 
was  made  for  her,  then  equity  will  consider 
that  to  have  been  done;  and,  if  that  was 
done,  it  matters  not,  so  far  as  the  plaintiff  is 
ooncemed,  who  made  the  initial  or  the  sulv 
sequent  payments.  Nevertheless  we  think 
there  was  no  warrant  to  discredit  the  uncon- 
tradicted testimony  of  Nannie  that  she  made 
the  initial  payment  of  $350.  The  cross-ex- 
amination brought  out  all  the  facts  relevant 
thereto.  There  is  no  question  but  that  the 
money  proceeded  from  the  sale  of  seven  ot 
eight  bales  of  cotton  which  had  been  growB 
on  the  same  lands  which  are  in  issa& 

[I]  It  is  true  the  cotton  was  stored  in  the 
name  of  the  husband,  and  the  proceeds  of 
sale  was  deposited  in  bank  in  bis  name;  but 
that  is  not  conclusive  of  the  fact  of  owner- 
ship, else  a  husband  might  convert  all  the 
wife's  property  by  marking  it  as  his  own. 
The  acts  were  but  declarations  ot  the  hus- 
band in  his  own  interest. 

Nobody  has  yet  fixed  the  limit  of  a  thrifty 
woman's  capacity  to  save,  and  thus  turn  into 
dollars  the  cents  which  a  more  prodigal  hus- 
band would  waste.  Beliance  is  put  by  re- 
spondent npon  the  manner  in  which  the 
woman  testified.  He  contends  that  the  w<nn- 
an's  testlmonj  and  the  way  she  gave  it  dis- 
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credits  her  good  talOx.  It  is  true  she  made 
an  Indifferent  witness ;  but  she  was  a  negro 
woman  of  poor  capacity  when  set  against 
the  astute  counsel  who  pressed  her  to  answer 
many  questions. 

We  are  therefore  of  the  opinion  that  the 
l^aintlff  did  not  prove  the  case  he  set  out  to 
prove,  and  as  to  him  the  Judgment  of  th<> 
circuit  court  is  reversed.  But,  since  there 
are  defendants  other  than  the  Halls,  who 
are  In  fact- plaintiffs,  and  may  desire  relief, 
the  cause  is  remanded  to  the  circuit  court 
for  such  orders  and  decrees  to  be  had  as  the 
parties  in  Interest  may  desire. 

GARY,  a  J,  and  HTDRIOK  and  WATTS, 
33^  concur. 

FBASUSt,  X,  dlsqualifledL 
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CLARK  T.  NEW  YORK  LIFE  IMS.  00. 

(No.  9111.) 

(Supreme  Court  of  South  Carolina.    May  24, 

1015.) 
Irsubance  €=»367— IiiFB  Inbxjbanob  —  CJon- 
TBACT  — CoKsiBtronoiT  — Pbbiod  of  iNsm- 

ANCK. 

An  insurance  policy  provided  praninms 
■hould  be  paid  annually,  and  that  if  any  waa  not 
paid  on  the  due  date,  and  there  was  no  indebt- 
edness to  the  company,  the  insurance  would  au- 
tomatically continue  for  a  time  to  be  ascertain- 
ed by  reference  to  a  table  in  the  policy.  By 
agreement  later  premiums  were  made  payable 

Quarterly.  The  insured  paid  annual  premiums 
or  five  years,  which  entitled  him  to  five  years 
and  three  months  extended  insurance.  In  addi- 
tion he  paid  quarterly  premiums  for  half  a  year. 
The  question  at  issue  was  to  how  much  ex- 
tended insurance  such  payment  of  quarterly  pre- 
miums entitled  him  in  addition  to  the  period 
civen  him  by  bis  payment  of  annual  premiums. 
PlaintiS  contended  that  the  period  of  time 
which  the  payment  of  a  quarterly  premium  un- 
der the  substituted  agreement  continued  the  in- 
surance was  one  quarter  of  that  for  which  pay- 
ment of  an  annual  premium  continued  it.  De- 
fendant contended  that  the  continued  insurance 
could  only  be  computed  by  the  year,  irrespective 
of  the  new  agreement  for  the  payment  of  pre- 
miums quarterly,  and  also  that  the  quarterly 
premiums  due  on  the  second  half  of  tiie  year  for 
the  first  half  of  which  the  insured  had  paid  pre- 
miums were  a  debt  against  the  insurea,  depriv- 
ing him  of  continued  insurance  by  the  terms  of 
the  policy.  Held,  that  the  payment  of  a  quar- 
terly premium  extended  the  insurance  for  a 
quarter  of  the  time  that  the  payment  of  an 
annual  premium  did  under  the  original  agree- 
ment, such  being  the  construction  placed  up- 
on the  contract  by  the  insured,  as  shown  by  his 
notations  on  the  policy,  and  that  premiums  for 
the  half  year  remaining  when  the  insured  ceased 
payments  were  not  an  indebtedness  to  the  com- 
pany, since  the  rights  of  the  parties  in  respect 
to  the  continued  msnrance  became  fixed  when 
the  insured  ceased  to  pay. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SS  »35,  938;  Dec.  Dig.  «s>367.1 

Hydride,  J.,  dissenting. 

Appeal  from  Common  Pleas  Clrcnit  Court 
of  Lancaster  County;  J.  W.  De  Vore^  Judge. 


Actions  by  S.  Joyce  Clark  against  the  New 
York  Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  aiveals.  Af- 
firmed. 

The  following  is  the  decree  of  the  trial 
court: 

These  two  cases  are  IdentleaL  They  are 
brought  by  the  plaintiff  on  insurance  policies 
Nos.  3238433  and  3234947,  issued  by  the  New 
York  Life  Insurance  Company  to  Adolphus  J. 
Clark,  on  the  14th  day  of  January,  1902,  and 
the  provisions  of  the  policies  "relate  back  to 
that  time."  The  beneficiary  is  S.  Joyce  Cllark, 
the  daughter  of  the  insured.  Jury  trial  waa 
waived;  both  cases  being  referred  to  W.  P.  Rob- 
inson, Esq.,  as  special  referee,  to  take  the  tes- 
timony only.  Testimony  was  taken  by  him, 
and  both  cases  were  heard  by  me  at  the  same 
time  at  the  March,  1914,  term  of  this  court 

The  admitted  facts  of  both  cases,  and  those 
about  which  no  contention  is  made,  are  the  ex- 
ecution and  delivery  of  the  policies  and  the  pay- 
ments of  premiums  thereon  to  July  14,  1907, 
and  that  Adolphus  J.  Clark,  the  insured,  died 
at  Lancaster  on  December  5,  1912,  further 
that  the  oritnnal  agreements  as  to  the  payment 
of  the  premiums  on  the  policies  was  that  the 
premium  of  |46.46  was  to  be  paid  annually, 
and  that  the  first  annual  premium  was  paid  on 
January  14,  1902,  for  the  insurance  year  from 
January  14,  1902,  to  January  14,  1903. 

Subsequently  (that  is  to  say,  on  February  1& 
1903)  an  "agreement  for  change  of  payment  of 
premiums"  was  made  by  and  between  the  New 
York  Life  Insurance  Company,  the  defend- 
ant, A.  J.  Clark,  the  insured,  and  S.  Joyce 
Clark,  the  beneficiary.  This  agreement  waa 
that  the  premiums  on  both  of  said  policies  "shall 
be  payable  in  equal  quarterly  installments  of 
$12^1  each,  on  the  14th  day  of  January,  April, 
July,  and  October,  instead  of  annually  am  Jan- 
uary 14th,  as  provided  in  said  policy."  This 
agreement  was: 

"Second.  That  aU  of  the  conditions  of  said 
policy  as  to  the  payment  or  nonpayment  of  any 
premium  shall  apply  to  any  installment  pay- 
able under  the  preceding  agreement" 

"Third.  That  any  unpaid  installments  of  any 
insurance  year's  premium  shall  be  an  indebted- 
ness to  be  deducted  in  any  settlement  of  said 
policy." 

"Fourth.  That  all  of  the  conditions  of  said 
policy,  except  as  herein  modified,  remain  in  full 
force." 

The  contest  in  both  cases  is  admitted  to  be 
under,  and  the  result  dependent  upon,  that 
clause  of  the  policies  providing  for  'continued 
insurance."  That  clause  is  as  follows:  "First 
If  any  premium  of  interest  is  not  paid  on  the 
date  when  due,  and  if  there  is  no  indebtednen 
to  the  company,  the  insurance  will  automatical- 
ly continue  as  term  insurance  from  the  date 
to  which  premiums  were  paid,  for  the  amount 
stated  at  ue  head  of  column  3  of  the  table  oa 
the  second  page  thereof,  for  the  term  sitecified 
therein,  and  no  longer."  By  referring  to  oolnmn 
8  therein  designated,  we  find  a  table  or  scale 
fixing  the  periods  for  which  the  insurance  will 
continue  after  the  failure  of  the  insured  to 
pay  the  pr^niums  due  on  the  policies.  The  pe- 
riods fixed  by  this  table  are  predicated  upon 
the  payment  by  the  insured  of  full  annual  pre- 
miums; that  being  the  manner  of  the  payment 
of  the  premiums  fixed  by  the  originsl  agree- 
ment of  the  parties.  The  scale,  or  table,  shows 
that  under  the  original  agreement  (that  is,  the 
payment  of  annual  premiums)  the  insurance  re- 
ferred to  in  table  3  was  extended  or  continoed 
by  the  year.  Therefore,  if  no  subsequent  agree- 
ment had  been  entered  into  between  the  parties, 
and  the  payment  of  the  premiums  had  been  con- 
tinued annually,  the  insurance  could  <mly  have 


^saFor  otbar  easw  see  (am*  t^U  aod  KBT-NXniBOR  In  all  Key-NoBlMrad  Dlxasts  sad  ladezM 


Digitized  by 


Google 


S.CU 


CLARE  T.  MBW  TOBK  UFE  IN&  00. 


695 


been  continaed  or  extended  by  the  year,  aa  pro- 
vided at  that  time,  because  that  was  the  agree- 
ment of  the  parties. 

The  vital  question  is :  To  what  extent,  and  in 
what  manner,  were  the  terms  of  the  original 
policies  modified  by  the  agreement  of  February 
18,  1003?  It  is  admitted  that  the  insured, 
Clark,  paid  all  premiums  due  on  both  policies 
up  to  July  14,  1907;  that  is,  he  paid  the  fuU 
insurance  year's  premiums  for  the  following 
years :  January  14,  1902,  to  January  14,  1903, 
in  one  premium,  then  on  and  through  each  full 
insurance  year  up  to  January  14,  1^7,  he  paid 
the  premiums  by  the  quarter  (five  full  years), 
and  that  he  also  paid  the  quarterly  premiums 
of  $12.31  due  on  each  policy  on  the  14th  of 
January  and  April,  1907,  thus  paying  for  six 
months  additional  insurance  in  1907,  thereby 
paying  all  premiums  due  to  July  14,  1907,  thus 
making  five  years  and  six  months  full  insurance 
paid.  It  being  admitted  that  all  insurance  pre- 
miums due  were  paid  up  to  July  14,  1907,  the 
rights  of  the  parties  became  fixed  at  that  time. 
Now  what  were  those  rights?  What  were  they 
under  the  original  policies,  and  wherein  have 
they  been  modified  or  enlarged  by  the  agreement 
of  February  18,  1903?  The  plaintiff  contends 
that  the  insurance  must  be  continued  by  the 
quarter  of  a  year  in  order  that  the  benefit  of 
the  policies  may  conform  to  the  new  method  of 
paying  the  premiums  by  the  quarter  instead  of 
by  the  year,  agreed  to  by  all  of  the  parties; 
and  that  the  method  of  computing  the  continued 
inaurance  by  the  quarter  is  simple,  it  only  be- 
ing necessary  to  divide  the  increased  continued 
insurance  fixed  for  any  one  year  by  the  quarter 
to  ascertain  how  much  continued  insurance  is 
purchasable  by  the  payment  of  one  quarter's  pre- 
mium; and  that  the  second  and  fourth  clauses  of 
the  February  18,  1903,  agreement  extend  all  of 
the  conditions  and  benefits  of  the  policies  by  the 
quarter  instead  of  by  the  year. 

The  defendant's  contention  is  twofold :  First, 
that  continued  insurance  can  only  be  computed 
by  the  year,  as  fixed  in  the  table  referred  to, 
notwithstanding  the  new  agreement  of  February 
18,  1903;  and,  second,  that  the  two  quarterly 
premiums  due  on  Joly  14  and  October  14,  1907, 
for  the  remainder  of  the  premiums  due  on  the 
insurance  year,  ending  January  14,  1908,  should 
be  consid^ed  and  adjudged  a  debt  against  the 
insured  which  would  deprive  him  of  the  con- 
tinued insurance  under  the  third  clause  of  the 
agreement  of  February  18,  1903.  A.  J.  Clark, 
the  insured,  died  on  December  S,  1912.  His 
death,  therefore,  occurred  6  years,  4  months, 
and  21  days  after  the  lapse  of  the  policies  on 
July  14,  1907;  that  is,  this  length  of  time  elaps- 
ed from  July  14,  1907,  the  date  to  which  it  is 
admitted  that  premiums  were  paid  on  tiie  pol- 
icies, to  December  5,  1912,  the  date  of  Clark's 
death.  It  is  clear,  therefore,  that  more  than  6 
years  and  3  months  (the  period  mentioned  in 
the  table  of  continued  insurance)  from  January 
14,  1907,  the  date  to  which  full  annual  premi- 
ums were  paid,  bad  elapsed  before  Mr.  Clark's 
death,  and  it  is  equally  clear  that  the  policies 
were  utterly  lapsed  at  his  death  if  defendant's 
contention  is  to  be  accepted,  and  if  no  charge 
for  continued  insurance  is  to  be  considered  for 
the  full  six  months  additional  insurance  for 
which  Mr.  Clark  paid.  In  other  words,  if  the 
insured  is  to  get  no  benefit  of  the  continued  in- 
surance sold  Dim  under  the  original  agreement 
in  the  policies  before  the  new  agreement  was 
entered  into,  for  the  six  months'  premium  paid 
by  him  under  the  new  agreement,  then  he  was 
not  insured  at  the  date  of  his  death.  To  so  hold 
would  be  permitting  the  defendant  to  accept 
and  retain  premiums  for  six  full  months  on  the 
policies  for  which  it  gives  the  insured  nothing, 
unless  there  are  other  conditions  in  the  policies 
which  deprived  Clark  of  the  continued  insur- 
ance. There  is  no  contention  as  to  the  con- 
sMmction  of  the  policies  as  they  were  originally 
jMued,  except,  perhaps,  as  to  what  should  be 


considered  such  an  indebtedness  uainst  the 
insured  as  would  deprive  him  of  continued  insur- 
ance. It  is  clear  that  if  no  subsequent  agree- 
ment as  to  the  payment  of  the  premiums  had 
been  made,  and  the  original  annual  payment 
plan  had  been  adhered  to,  all  benefits  oi  contin- 
ued insurance  would  have  been  predicated  upon 
the  paypent  of  annual  premiums,  and  only 
continued  or  extended  by  the  year.  But  a  sub- 
sequent agreement  was  made  stipulating  that 
premiums  should  be  paid  quarterly  instead  of 
annually,  and  this  agreement  provides: 

"Second.  That  all  of  the  conditions  of  said 
policy  as  to  the  payment  or  nonpayment  of  any 
premium  shall  apply  to  any  installment  payable 
under  the  preceding  agreement." 

"Fourth.  That  all  conditions  of  said  policy, 
except  as  herein  modified,  remain  in  full  force." 

What  does  this  language  mean?  What  con- 
struction would  the  ordinary  mind  put  upon  it? 
There  is  no  intimation  to  be  gleaned  from  it 
that  the  defendant  meant  to  say  that  the  in- 
sured should  be  deprived  of  any  of  the  benefits 
or  conditions  of  his  policies;  on  the  contrary, 
it  is  specifically  stated  "that  all  of  the  6ondi- 
tions  of  the  policy,  except  as  herein  modified, 
remain  in  fuU  force."  The  conditions  of  the 
policies  were  that,  if  the  insured  paid  a  full 
year's  premium,  he  should  have  the  benefit  of 
a  full  year's  continued  insurance,  as  fixed  by 
the  table.  The  new  agreement  is  that  all  of  the 
conditions  of  the  policies  remain  in  full  force; 
only  the  times  of  paying  the  premiums  is  chang- 
ed. Now  if  the  insured  was  entitled  to  a  cer- 
tain period  of  continued  insurance,  if  be  had 
paid  a  full  year's  premium,  why  should  he  not 
be  entitled  to  the  proportionate  part  of  that 
period,  if  he  had  paid  a  proportionate  part  of  the 
premium?  The  second -clause  of  the  agreement 
unequivocally  states  that  all  of  the  conditions 
of  said  policies  as  the  payment  or  nonpayment 
of  any  premium  shall  apply  to  any  installment. 
The  defendant  admits  that  the  payment  of  a 
full  year's  premium  entitles  the  insured  to 
continued  insurance  for  the  periods  stated  in 
the  table.  The  new  agreement  extends  the  same 
benefits  and  conditions  to  the  payment  of  any 
installment  on  a  year's  premium.  Therefore  it 
is  clear  that  the  agreement  of  February  18, 
1903,  can  only  be  construed  as  extending  by 
the  quarter  all  of  the  benefits  of  the  poUcies 
that  had  originally  been  extended  by  the  year. 
To  hold  to  the  contrary  would  clearly  be  against 
the  proper  and  unambiguous  meaning  of  the 
language  used.  Again,  the  fourth  paragraph 
provides :  "That  all  of  the  conditions  of  said 
policy,  except  as  herein  modified,  remain  in  full 
force."  This  reaffirms  all  of  the  conditions  of 
the  policy,  except  as  therein  modified.  The 
modification  was  only  as  to  the  times  of  the 
payments  of  the  premiums,  and  this,  of  a  ne- 
cessity, modified  and  conformed  thereto  all  con- 
ditions and  benefits  of  the  poUcies  predicated 
upon  the  time  of  the  payments.  Nor  is  there 
any  difficulty  in  the  application  of  the  modified 
methods  of  paying  the  premiums.  By  refer- 
ence to  the  table  the  defendant  could  fix  to 
a  day  the  time  when  the  continued  insurance 
would  expire.  This  table  provides  that,  if  five 
full  years'  premiums  are  paid,  the  insurance 
is  continued  for  five  years  and  three  months.  It 
also  provides  that,  if  six  full  years'  premiums 
are  paid,  the  insurance  is  continued  for  five 
years  and  eleven  months.  It  is  seen,  therefore, 
that,  by  the  payment  of  the  full  year's  premium 
from  the  fifth  to  the  sixth  year,  the  insurance 
is  continued  eight  months.  Now  what  must  be 
the  result  if  the  premiums  are  paid  for  five  full 
years,  and  for  six  months  on  the  sixth  year,  or 
five  and  one-half  years  in  all?  What  is  to  be- 
come of  the  premium  for  the  one-half  year  paid 
on  the  sixth  year's  insurance  premium?  Clearly 
the  insurance  must  be  extended  for  one-half  of 
the  period  fixed  in  the  table  for  its  continu- 
ance in  the  event  that  the  full  premium  for  the 
sixth   year   had   been   paid.     Payment   of    the 
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full  year's  premlnm  wonid  bare  extended  the  In- 
surance eight  months.  The  payment  of  one- 
half  year's  premium  must,  therefore,  extend  the 
insurance  for  a  period  equal  to  one-half  of  what 
it  would  have  been  extended  by  the  payment 
of  a  full  year's  premium  or  for  the  term  of  four 
months;  this  beinir  one-half  of  eight  months. 
In  the  case  at  bar,  the  insured  paid  five  full 
years'  premiums,  which  entitled  him  to  Bve  years 
and  three  months  extended  insurance.  He 
then  paid  additional  premiums  for  one-half  of 
the  sixth  year,  which  entitled  him  to  extend- 
ed insurance  for  a  period  equal  to  one-half  of 
that  named  in  the  table  for  six  full  years'  pay- 
ment, or,  as  shown,  four  months  more  continued 
insurance.  At  the  time  be  quit  paying  the  pre- 
miums, to  wit,  on  July  14,  1007,  he  was  there- 
fore entitled  to  continued  insurance  as  follows : 
Five  years  and  three  months  for  the  five  full 
years'  premium  paid  by  him,  and  four  months 
tor  the  one-half  year's  premium  paid  by  him 
up  to  July  14,  1907,  or  five  years  and  seven 
months  in  all.  His  continued  insurance  dates 
from  July  14,  1907.  Five  years  from  that  date 
was 'July  14,  1912.  Seven  months  from  July 
14, 1912.  expired  February  14, 1013.  Mr.  Clark 
died  on  December  6,  1912.  It  is  clear,  there- 
fore, that  the  insurance  was  in  force  at  the 
date  of  his  death. 

To  hold  the  contrary  would  be  putting  a  most 
strained  construction  on  the  language  of  the 
policies  and  the  agreement  of  February  18, 1903, 
and  one  not  to  be  arrived  at,  except  by  the  most 
ingenious  strain  of  reasoning.  Farth'ermore, 
it  would  be  placing  the  insured  at  the  mercy  of 
a  most  technical  and  artistic  construction  of  a 
contract  which  the  law  says  would  be  most 
strongly  construed  against  tb;  defendant.  The 
result  would  be,  too,  to  permit  the  defendant 
to  accept  and  retain  one-half  year's  premium 
($24.62),  for  which  it  gives  the  insured  nothing 
whatever  in  return  as  continued  insurance. 
There  is  nothing  io  the  policies  or  the  agree- 
ment requiring  him  to  elect  whether  or  not  he 
desired  continued  insurance.  It  was  optional, 
and  the  defendant  has  no  right  to  undertake  to 
deprive  him  of  the  choice.  The  agreement  of 
February  18,  1003,  has  not  the  slightest  inti- 
mation in  it  that  a  full  year's  premium  must  be 
paid  before  the  insurance  is  continued;  on  the 
contrary,  the  language  contained  in  clause  4 
BpecificaUy  declares  tiiat  all  of  the  conditions 
of  the  policies,  except  as  modified,  remain  in 
full  force,  and  there  is  no  attempted  modifica- 
tion of  any  benefits  or  conditions  of  the  pol- 
icies, except  as  to  the  time  of  paying  the  pre- 
miums. There  is  no  evidence  of  any  kind  of  no- 
tice from  the  defendant  to  the  insured  that  his 
continued  insurance  would  only  apply  annually 
and  not  by  the  quarter. 

But  the  effort  of  the  defendant  to  allow  con- 
tinued insurance  by  the  year  only,  because  the 
policies  only  stipulate  annual  extension,  Is 
entirely  inconsistent  with  the  other  parts  of  its 
defenses.  By  the  testimony  of  its  witnesses  it, 
in  undertaking  to  compute  the  insurance  pur- 
chasable under  the  reserve  fund,  provided  for 
in  the  second  paragraph  of  page  3  of  the  pol- 
icies takes  cognizance  of  and  recognizes  the  two 
premiums  paid  in  1907,  and  bases  its  calcula- 
tion on  figures  of  which  they  are  a  part  The 
plaintiff  does  not  daim  under  this  clause  at  alL 
Why  should  the  defendant  be  permitted  to  admit 
its  liability  for  these  premiums  under  one  clause 
of  its  policies  and  denies  its  liability  under 
another?  That  is  just  what  it  does.  It  admits 
that  Clark  should  have  credit  for  these  premi- 
ums under  this  clause,  but  denies  that  he  should 
have  credit  under  the  clause  granting  him  con- 
tinued insurance.  Why  the  distinction?  The 
other,  and  the  only  other,  contention  of  the  de- 
fendant is  that  paragraph  2,  page  3,  of  the  pol- 
icies, does  not  allow  continued  insurance,  if 
there  is  an  indebtedness  to  the  company,  and 
that  the  two  premiums  for  July  and  October, 
1007,  were  as  indebtedness  that  would  bar  tJie 


continued  insurance.  This  contention  cannot 
be  sustained.  There  was  no  indebtedness  to  the 
defendant  by  the  insured  when  the  policies 
lapsed.  It  is  admitted  that  Clark  paid  all  pre- 
miums up  to  July  14,  1907,  and  then  quit  pay- 
ing. At  that  time  the  relative  rights  of  the 
parties  became  fixed,  and  there  is  no  evidence 
of  any  indebtedness  from  Clark  to  the  compa- 
ny. The  language  of  the  section  relied  on  pre- 
cludes the  contention  of  the  defendant.  The 
clause  (section  1,  page  3)  of  the  policies,  under 
which  continued  insurance  is  daimed,  is:  "If 
any  premium  or  interest  is  not  paid  on  the  date 
when  due,  and  if  there  is  no  indebtedness  to  the 
company,  the  insurance  will  automatically  con- 
tinue as  term  insurance  from  the  date  to  whidi 
premiums  were  paid,"  etc.  The  clause,  "and 
if  there  is  no  indebtedness  to  the  company," 
following  the  reference  to  the  nonpayment  of 
premium  and  interest,  shows  conclusively  that 
any  premium  or  interest  thereon  is  not  to  be 
considered  as  an  indebtedness  that  deprives  the 
insured  of  continued  insurance.  Again,  the  next 
clause,  reiterating  the  same  idea  is,  "If  any 
premium  or  interest  is  not  paid  on  the  date 
when  due.  and  if  there  is  an  indebtedness  to  the 
company,"  again  shows  that  any  past-due  pre- 
mium or  interest  is  not  considered  as  a  debt, 
and  the  language  in  section  5  of  the  general  pro- 
visions that  "any  indebtedness  to  the  company, 
including  any  balance  of  the  premium  for  the  in- 
surance year  remaining  unpaid,  will  be  deducted 
in  any  settlement  of  this  policy  or  of  any  bene- 
fit thereunder,"  again  shows  that  any  balance 
of  an  insurance  year's  premium  is  not  consid- 
ered as  a  debt  that  I>ar8  any  rights  under  the 
policies,  but  that  such  balance  is  merely  to  be 
deducted  in  any  settlement  of  the  policy  or  from 
the  amount  payable  under  either  of  the  "Six  Ac- 
cumulation Benefits"  mentioned  on  page  1  of 
the  pulides.  The  third  clause  of  the  February 
18,  1903,  agreement  again  asserts  the  idea  that 
any  unpaid  installment  of  any  premium  is  to  be 
deducted  from  the  settlement  of  the  policy  sim- 
ply as  a  matter  of  accounting  between  the  par- 
ties. The  provision  of  the  policy  (column  1) 
for  borrowing  money  from  the  company  is  dear- 
ly the  indebtedness  referred  to  in  the  clauses 
mentioning  indebtedness  to  the  company.  The 
construction  of  the  term  "indebtedness  to  the 
company"  must  be  referred  to,  and  construed 
with,  the  provisions  of  the  policy  providing  for 
loans  to  the  insured  on  which  interest  was  to 
be  paid  at  the  rate  of  5  per  cent  per  annum, 
thereby  creating  an  indebtedness  to  the  com- 
pany as  indebtedness  is  ordinarily  contracted  or 
created  between  parties.  There  was  no  indebt- 
edness  of  the  insured,  Clark,  to  the  defendutt 
on  July  14,  1907.  That  is  admitted  by  both 
parties.  At  that  time  all  of  the  rights  of  the 
various  parties  became  fixed,  and  their  rights 
under  the  policies  must  be  considered  as  fixed 
also.  The  provisions  in  the  policies  and  in  the 
agreement  providing  that  any  unpaid  install- 
ment of  any  insurance  year's  premium  shiUl  be 
deducted  in  the  settlement  of  the  polides  is  sim- 
ply the  right  reserved  by  the  defendant,  that  is 
usually  reserved  by  insurance  companies,  to  de- 
duct the  remainder  of  the  premium  due  for  the 
insurance  year  in  which  the  insured  died.  The 
effort  of  the  defendant  in  its  testimony  to  deduct 
this  amount  from  the  reserve  referred  to  in 
paragraph  2,  page  8,  of  the  policies,  thereby 
taking  from  the  reserve  that  much  of  its  pur^ 
chasing  power,  could  not  be  allowed  if  plain- 
tiff was  claiming  under  that  clause  of  the  pol- 
icies. This  would  not  be  deducting  the  remain- 
der of  the  insurance  year's  premium  in  the  set- 
tlement of  the  policies;  it  would  be  dedoctinK  it 
from  a  fund  for  the  purchase  of  insurance  held 
by  the  defendant  to  the  credit  of  the  insured, 
and,  if  this  was  permitted,  the  defendant  coald 
deprive  the  insured  of  the  benefits  of  this  clause 
by  so  reducing  his  reserve  purchasing  fund  by 
the  reduction  fi-om  it  of  a  charge  against  tbv 
face  of  the  policies  themselves  that  the  period 
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for  which  It  ought  to  bay  husuraiice  mlKht  ex- 
pire before  the  rights  of  the  insured  could  vest 
under  it.  In  other  words,  in  no  event  could 
any  unpaid  installments  of  a  year's  premium  be 
deducted  from  any  fund  due  the  insured,  except 
the  face  values  of  the  policies  themselves.  The 
plaintiff  objected  to  all  of  the  testimony  of  the 
defendant  that  tended  to  modify,  enlarge,  «r  re- 
strict the  terms  of  the  policies  on  the  ground 
that  it  was  incompetent  as  an  etfort  to  change 
the  contract  between  the  parties.  All  parts  of 
the  testimony  ao  tending  is  incompetent  4nd  ia 
ruled  out. 

From  all  of  which  it  follows  that  the  plain- 
tiff is  entitled  to  a  verdict  and  judgment  in  both 
eases.  It  is  therefore  ordered,  adjodged,  and 
decreed  that  the  plaintiff,  S.  Joyce  Clark,  do 
have  judgment  against  the  defendant.  New 
York  Life  Insurance  Company,  in  her  action  on 
policy  No.  3234947,  in  the  following  snms,  to 
wit:  I975.S8,  and  interest  thereon  at  7  P«' 
cent,  per  annum  .since  December  6,  1912, 
amounting  to  $155.33,  aggregating  $1,130.71. 
This  allow*  a  deduction  of  $24.@  from  the 
face  value  of  each  policy  for  the  unpaid  install- 
ments of  the  praniums  due  for  the  year  1907. 
Interest  is  allowed  in  each  case  on  the  balance 
of  ^75.38  due  on  each  policy  from  December 
6,  1912,  to  the  date  of  this  judgment,  March  16, 
1014.  The  promise  of  the  defendant  is  to  pay 
"immediately  irpon  receipt  and  approval  of 
death"  of  the  insured.  It  admits  in  its  answers 
that  it  refused  to  furnish  blanks  for  proof  of 
death  npon  the  application  of  the  plaintiff,  and 
that  it  has  refused  to  pa7  her.  It  follows,  there- 
fore, tiiat  plaintiff  is  entitled  to  interest  from  the 
date  of  the  death  of  the  insured.  The  amount 
due  watf  liquidated  at  that  time.  The  prayer  of 
the  complaint  did  not  ask  for  interest,  it  is  true, 
but  the  prayer  is  no  integral  part  of  the  com- 
plaint, and  interest  always  follows,  by  .operation 
of  law,  the  refusal  to  pay  any  past-due  liquidat- 
ed demand.  The  plaintiff's  counsel  contends  for 
it  in  argument  and  it  is  allowed. 

Let  judgment  be  entered  for  the  plaintiff  in 
conformity  hereto  in  both  cases. 

Tbomas  &  Lnmpkln,  of  Colombia,  for  ap- 
pellant. Harry  Hlnes,  of  Lancaster,  for  re- 
spondent 

WATTS,  J.  Two  actions  were  brought  by 
the  plain tur  against  tbe  defendant;  and  as 
tbe  two  cases  were  identical,  by  agreement 
of  oonnsel,  they  were  heard  together  at  the 
April  term  of  court,  1914,  for  Lancaster  coun- 
ty, by  his  honor.  Judge  De  Vore.  A  Jury 
being  waived,  Judge  De  Vore  filed  his  decree 
finding  In  favor  of  the  plaintiff,  and  defend- 
ant appeals  aiid  by  13  exceptions  alleges 
error  on  tbe  part  of  the  judge  in  finding  In 
favor  of  the  plaintiff.  The  decree  of  Judge 
De  Vore  should  be  reported  in  the  case.  It 
win  be  seen  by  the  exceptions  that  the  ques- 
tion before  the  court  is:  What  right  to  ex- 
tended or  continued  insurance  did  the  insur- 
ed, Adolphns  J.  Clark,'  have  on  July  14,  1907, 
tbe  date  of  the  lapse  of  the  policies?  The 
court  below  found,  and  It  is  not  disputed, 
ttiat  by  the  terms  of  the  policies,  as  original- 
ly written,  Adolphus  J.  Clark,  the  Insured, 
was  entitled  to  five  years  and  three  months 
extended  Insurance  as  provided  In  the  table 
in  the  policy,  which  term  began  on  the  14th 
day  of  July,  1907,  and  expired  on  October 
14,  1012,  or  more  than  a  month  before  the 
date  of  the  death  of  the  insured. 

As  originally  agreed  upon,  the  premiums 


on  the  policies  in  evidence  were  to  be  paid 
annnally,  and  the  first  premiums  were 
paid  on  that  basis.  On  February  18, 1903,  an 
agreement  was  entered  Into  changing  tbe 
mode  of  the  payment  of  the  annual  premium 
to  Quarterly  payments.  Under  this  agree- 
ment and  clause  "second"  thereof,  it  was  the 
contention  of  the  plaintiff,  and  held  and 
found  by  the  circuit  court,  that,  upon  each 
payment  of  the  quarterly  premium,  the  ex- 
tended insurance  therein  expressed  and  stip- 
ulated was  Increased  proportionate,  and 
that  therefore  the  two  payments  made  by 
the  insured,  Adolphus  J.  Clark,  on  tbe  sixth 
annual  premium.  Increased  the  extended  in- 
surance provided  for  in  the  table  for  four 
months,  which  would  carry  the  insurance  in 
force,  -according  to  the  finding  and  decree 
of  bis  honor,  to  February  14,  1913,  which 
was  after  the  death  of  the  insured,  Adolphus 
J.  Clark,  which  was  on  December  6,  1912. 
The  policies  were  introduced  In  evidence,  and 
had  notations  on  them  in  pendl,  which  the 
evidence  shows  was  made  by  the  deceased  in- 
sured, Adolphus  J.  Clark: 

"Premiums  paid  on  this  policy  for  five  and 
one-half  years  (up  to  July  14,  1907).  This  ex- 
tends the  policy  for  five  years  and  seven  months 
after  said  date,  or  Feb.  14. 1913." 

This  dearly  shows  How  the  insured  con- 
strued the  agreemJant  and  what  his  under- 
standing was. 

In  WUUamson  v.  Association,  64  S.  a  593, 
32  S.  B.  709,  71  Am.  St  Rep.  822,  this  court 
laid  down  this  wholesome  rule  by  Mr.  Jus- 
tice Gary  (now  Chief  Justice),  wherein,  as 
the  organ  of  the  court,  be  says: 

"It  is  a  well-known  fact  that  comparatively 
few  people  who  become  shareholders  in  such 
associations  are  familiar  with  their  by-laws. 
They  rely  upon  the  honesty,  integrity,  and  fair 
dealing  of  those  who  manage  the  affairs  of  the 
association.  It  is  also  a  well-known  fact  that 
the  by-laws  are  frequently  intricate  and  almost 
unintelligible  to  the  average  gbarebblder,  and 
that  those  in  charge  of  the  affairs  of  the  asso- 
ciation usually  become  exceedingly  expert  in  the 
interpretation  of  them,  thus  giving  the  associa- 
tion a  decided  advantage  in  the  way  of  informa- 
tion over  the  shareholders.  Public  policy,  in 
order  to  prevent  tbe  perpetration  of  fraud,  and 
to  prevent  just  such  a  case  as  we  now  have 
l)efore  us,  in  which  the  plaintiff  alleges  that  he 
was  induced  by  the  express  promises  and  the 
literature  of  the  defendant  to  part  with  his  mon- 
ey, in  purchasing  its  shares  of  stock,  demands 
that  the  defendant  should  not  be  allowed  to  elect 
whether  it  will  be  bound  by  its  by-laws,  or  its 
express  agreement,  as  to  the  time  when  the 
shares  would  mature.  These  views  render  un- 
necessary a  consideration  of  the  rule  of  inter- 
pretation discussed  in  the  case  of  Wis.  M.  &  F. 
Ins.  Co.  Bank  v.  Wilkin  [95  Wis.  Ill,  69  N. 
W.  354]  GO  Am.  St  Rep.  86,  and  in  the  exten- 
sive notes  to  that  case,  that  when  two  clauses 
of  a  contract  are  in  conflict,  the  first  governs 
rather  than  the  last  The  circular  will  next 
receive  consideration.  The  construction  of  a 
written  instrument  is  a  question  of  law  to  be 
decided  by  the  court  This  court  has  the  right, 
therefore,  to  construe  the  circular.  It  unques- 
tionably shows  that  the  defendant  interpreted 
the  contract  to  mean  that  the  shares  would  ma- 
ture at  a  fixed  and  definite  period.  It  is  a  well- 
settled  principle  that,  when  the  construction  to 
be  given  a  contract  ia  rendered  doubtful  by  the 
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language  thereof,  the  interpretation  of  the  con- 
tract by  the  parties  themselves  is  entitled  to 
great  weight.  Chicago  v.  Sheldon,  9  Wall.  50 
^9  L.  Ed.  594];  Railroad  Co.  v.  Trimble,  10 
Wall.  367  [19  L.  Ed.  948] ;  Steinbach  v.  Stew- 
art, 11  Wall.  586  [20  L.  Ed.  56] ;  Lowber  y. 
Bangs,  2  Wall.  728  [IT  L.  Ed.  76S]." 

We  think  tbat  Clark's  Interpretation  of 
the  contract  was  correct,  and  we  agree  with 
the  circuit  Judge  both  as  to  his  finding  and 
reasoning  In  reference  to  the  construction, 
and  we  see  no  error  at  all  on  the  part  of  the 
circuit  Judge  In  his  decree  as  complained  of 
on  the  part  of  the  defendant  and  as  made 
by  the  exceittloos.  All  exceptions  are  oTer- 
rnled. 

Judgment  affirmed. 

GARY,  a  J.,  and  FRASEB,  3.,  concur. 
HXDRICE,  J.,  dissents. 

GAGE,  J.  I  must  concur  in  the  opinion  of 
Mr.  Justice  WATTS ;  but  the  contention  of 
the  appellant  is  so  strong,  I  have  thought 
proper  to  reduce  my  own  views  to  writing. 

The  case  turns  on  a  very  narrow  issue. 
The  facts  are  novel.  They  need  to  be  cor- 
related, and  in  that  process  not  much  help 
can  be  had  from  the  consideration  of  other 
cases.  The  thing  to  be  decided  is  the  con- 
struction of  a  contratt  for  Ufe  insurance  evi- 
denced by  the  policy  and  a  paper  writing 
amendatory  thereof. 

The  policy  in  issue  was  written  January  14, 
1902.  The  amendment  was  made  February 
18, 1903.  The  annual  premiums  were  agreed 
to  be  paid  in  advance,  the  first  on  January 
14,  1902,  and  the  others  yearly  thereafter. 
The  policy  provided: 

"If  any  premium  is  not  paid  on  the  date  when 
due,  *  *  *  the  insurance  will  automatically 
continue  •  •  •  from  the  date  to  which  pre- 
mitimt  were  paid  *  *  *  for  the  term  speci- 
fied (in  an  annexed  table)." 

That  table  provides,  "after  expiration  of 
five  years"  (that  is,  after  the  payment  of  five 
years'  premiums),  then  an  extended  or  con- 
tinued insurance  shall  be  efTective  beyond 
that  period  five  years  and  three  months  more 
(that  is  to  say,  the  policy  shall  live  five 
years  and  three  months  after  default  in  the 
payment  of  premiums). 

The  rights  of  the  insured  in  this  case  are 
those  of  a  policy  holder  who  has  "no  indebted- 
ness" to  the  company.  The  only  indebtedness 
to  the  company  pretended  by  it  is  evidenced 
by  notes  made  for  a  premium.  If  that  be  a 
debt  which  was  contemplated  by  the  terms  of 
the  policy,  then  it  existed  without  reference 
to  the  making  of  notes,  for  the  note  is  only 
evidence  of  the  debt.  Yet  that  was  not  con- 
templated. 

Indebtedness,  as  used  by  the  policy,  plainly 
means  indebtedness  for  money  borrowed  on 
the  policy,  called  "cash  loans  payable  on  de- 
mand." And  the  meaning  of  the  words  is 
not  enlarged  by  the  third  paragraph  of  the 
amended  contract  of  1903.  Therein  an  un- 
paid premium  is  called   indebtedness,   but 


plainly  not  in  the  sense  named  in  the  body  of 
the  policy. 

The  insured  paid  the  premiums  for  years 
1902,  1903,  1904,  1905,  and  1006;  and  he  paid 
one-half  the  premium  for  the  year  1907.  It 
is  conceded  by  the  plaintiff  that  the  policy 
would  have  been  forfeited  on  December  2, 
1912,  but  for  this  last  payment,  which  squar- 
ed all  premiums  up  to  July  14,  1907. 

For  the  insured  died  on  December  6,  1912, 
and  five  years  and  three  months,  the  sur- 
vival Ufe  resulting  from  first  five  years'  pre- 
miums, mounted  on  July  14,  1907,  would 
reach  only  October  14,  1912. 

The  plaintiff,  however,  contends  that,  inas- 
much as  the  "table  of  cash  loans  of  paid-up 
or  continued  insurance"  allows  five  years  and 
three  months  extension  for  five  annual  pay- 
ments and  five  years  and  eleventh  months  ex- 
tension for  'Six  annual  premiums,  therefore 
the  extension  for  five  and  a  half  years  premi- 
ums ought  to  be  five  years  and  seven  months, 
to  wit,  up  to  January  14,  1907.  In  a  word, 
after  the  amendment  of  February  18th,  the 
plaintiff  rejects  the  year  as  the  unit  upon 
which  an  extension  must  be  mounted,  and 
contends  that  a  quarter  or  a  half  year  may 
be  a  unit,  because  a  half  year's  premium  was 
paid  .and  accepted.  The  defendant,  of  course, 
rejects  that  view. 

For  support,  the  plaintiff 'relies  on  the 
amendment  to  the  contract  of  insurance  made 
as  aforementioned,  and  which  he  claims  mod- 
ified the  terms  of  the  policy.  The  premiums 
had  been  theretofore  paid  by  the  year.  This 
amendment  provided  for  payment  of  them  by 
the  quarter ;  and  that  was  plainly  the  prima- 
ry purpose  of  its  making;  but  it 'embraced 
other  stipulations.  The  pertinent  danse  ot 
that  contract  is  this: 

"That  all  the  condition*  ot  said  policy  as  to 
*  *  *  nonpayment  of  any  premium  shall  ai>- 
ply  to  any  tnttallment  payable  under  the  pre- 
ceding agreement." 

Confessedly,  before  the  amendment,  the  de- 
fault of  a  premium  for  a  whole  year,  paya- 
ble at  the  outstart  on  the  first  day  of  the  pre- 
mium year,  bad  been  the  lapsed  event  from 
which  imputed  life  in  the  policy  should  be  ex- 
tended. The  policy  read,  in  the  aforesaid 
table: 

"After  expiration  of  five  years  •  •  •  Id- 
Burance  continued  for  five  years  and  tbre* 
months."  Extreme  left  marginal  column  at  tbe 
top  of  it  and  column  3. 

But  the  amendment  declared  that  the  con- 
ditions of  the  policy  as  to  nonpayment  (and 
payment,  too,  but  that  is  Irrelevant  to  the  In- 
quiry) should  apply  to  any  itutallmeiU.  I 
have  italicized  the  two  words  of  import— the 
words  "conditions"  and  "installment"  Tech- 
nically speaking,  the  policy  states  no  "condi- 
tion," and  it  does  not  use  that  word  or  the 
word  "forfeiture" ;  on  the  contrary,  it  de- 
clares that  the  policy  is  "automatieaUif  hoii- 
forfeitable";  but  the  last  three  words  of  the 
paragraph  marked  "first"  on  page  3  set  out 
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that  whldi  will  work  a  forfeiture.  The  only 
conditloD,  meaning  a  clause  in  a  contract 
made  to  defeat  It,  pertinent  to  this  Inquiry, 
Is  that  expressed  Ip  the  paragraph  marked 
"first"  on  the  third  page  of  the  policy. 

The  amendment  by  express  words  makes 
that  condition,  that  method  of  forfeiture,  ap- 
plicable to  a  quarterlu  payment,  to  wit,  "any 
installment  ijayable  under  this  preceding 
agreement."  as  well  as  It  had  been  applica- 
ble to  an  annual  payment  How  applicable? 
And,  If  applicable,  entirely  so. 

The  aK)ellants  conceded  unusual  import  to 
the  date  July  14th  whenever  they  reckon  the 
date  of  the  default  to  have  occurred  on  July 
14th  Instead  of  January  14th.    They  say: 

"The  rights  of  the  parties  under  the  policies 
of  insurance  before  the  court  became  fixed  on 
the  14th  day  of  July,  1907." 

If  the  half  year's  payment  had  no  efCect  to 
revlTe,  then  It  had  no  effect  at  all,  and  the  pol- 
icy lapsed  on  January  14th  before.  And  if  the 
half  year's  payment  had  the  effect  to  revlTe, 
which  is  tacitly  admitted  by  appellants,  then 
it  carried  all  the  fruits  of  revi-val.  It  is  true 
the  extreme  left  column  of  the  table  has  not 
been  expressly  amended  to  meet  the  case ;  but 
the  implication  is  if  the  default  occurred  at 
the  beginning  of  a  quarter  instead  of  a  year, 
to  wit,  on  July  14th,  then  the  policy  turvived 
from  that  date,  and  such  suryival  was  fed 
Ay  alt  that  had  teen  paid  in  at  premium,  and 
for  so  long  a  time  as  might  be  computed  from 
the  date  of  the  policy.  The  table  before  refer- 
red to  shows  upon  its  face  that  the  surrlTal 
period  of  a  policy  lasts  in  proportion  to  the 
accumulated  premiums;  the  greater  the  ac- 
cumulation of  the  premiums  the  longer  the 
survival  period. 

This  date,  in  the  third  column,  shows  that, 
after  five  years  of  accumulated  premiums,  the 
survival  life  of  a  half  year's  premium  paid 
thereon  would  make  the  policy  to  survive  for 
yet  four  montlis  in  addition  to  five  years  and 
three  months.  That  would  make  the  policy 
outlive  the  assured.  This  conclusion  is  re- 
inforced by  the  reflection  that  forfeitures  are 
not  favored  in  law ;  that  the  act  and  instru- 
ment which  works  a  forfeiture  ought  to  be 
plain;  and  that,  in  a  case  of  doubt,  the  in- 
sured ought  to  have  the  benefit  of  the  doubt, 
and  the  forfeiture  ought  to  be  solved  against 
him  who  asserts  it. 


(ua.B.  c.  tn) 

TOWN  OF  HABTSVIIiLB  r.  McOAU<  «t  aL 
(No.  9116.) 

(Supreme  Court  of  South  Carolina.     June  8, 
1916.) 

X.   iRTOZIGATIIf  O  lilQUOBS  €=9168— PaBTDES  TO 

Onuin»— AooBssoBixs— Aqknot. 

Where  onr  convicted  of  transporting  in- 
toxicating liquors  within  the  limits  of  a  town 
in  violation  of  an  ordinance  liad  not  entered  the 


corporate  limits,  but  had  the  liquor  transported 
by  his  agent,  he  was  guilty  under  the  rule  that 
one  may  commit  a  crune  through  the  agency  of 
another. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uauors,  Cent  Dig.  |S  189-192;   Dec.  Dig.  «=> 

2.  CanaiTix  La.w  €=>5&— Accessobies— Mis- 

DEICEANOB. 

What  would  make  one  an  accessory  before 
the  fact  in  a  felony  makes  him  a  principal  in  a 
misdemeanor. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw.  Cent  Dig.  SS  71,  73,  74,  76-81 ;   Dec.  Dig. 

<e^9.] 

S.  CBIUINA.L  Law  «=>98— Jubibdiotion— Onr 

OOUBTS. 

Where  a  nonreddent  of  a  town  procures  an- 
other to  transport  intoxicating  liquor  in  the 
town  in  violation  of  its  ordinance  to  his  home, 
his  absence  from  the  town  did  not  deprive  the 
mayor's  court  of  the  town  of  jurisdiction  to  try 
him  for  what  was  done  by  his  agent 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  192-195;  Dec  Dig.  *s»«a] 

Appeal  from  General  Sessions  Circuit 
Court  of  DarUngton  County ;  Frank  B.  Gary, 
Judge. 

E.  B.  McCall  and  another  were  convicted 
of  violating  an  ordinance  of  the  Town  of 
Hartsville,  prohibiting  the  transportation  of 
alcoholic  liquors  within  the  corporate  limits. 
From  a  Judgment  reversing  the  conviction  as 
to  E.  B.  McCall,  the  town  appeals.    Reversed. 

L.  M.  Lawson  and  J.  M.  Spears,  Sol.,  both 
of  Darlington,  for  appellant  B.  C.  Dennis, 
of  Darlington,  and  D.  W.  Galloway,  of  Harts- 
ville, for  respondent 

HXDRICK,  J.  The  respondent  McCall  re- 
sides and  his  place  of  business  is  outside  the 
limits  of  the  town  of  Hartsville.  He  ordered 
three  gallons  of  whisky  from  Richmond,  Va., 
which  the  testimony  tends  to  prove  and  the 
trial  Jury  found  was  for  unlawful  use.  On 
arrival  of  the  whisky  at  the  express  office 
within  the  town,  McCall  sent  a  written  or- 
der to  the  express  company  to  deliver  It  to 
R.  R.  Bain,  who  received  it  and  put  it  in  a 
dray.  The  drayman  carried  it  to  McCall's 
store,  outside  the  limits  of  the  town,  and 
delivered  it  to  him,  and  he  paid  the  drayage. 
McCall  was  not  actually  present  within  the 
town  at  any  time  during  the  transportation 
of  the  whisky,  and  took  no  part  therein,  ex- 
cept as  above  stated.  Upon  the  foregoing 
facts  be  and  Bain  were  tried  before  the 
mayor  of  the  town  and  a  Jury  for  violating 
an  ordinance  of  the  town,  which  makes  i> 
unlawful  to  transport  alcoholic  liquors  with 
in  the  corporate  limits  for  unlawful  use.  Tht 
mayor  refused  to  direct  a  verdict  of  acquit- 
tal as  to  McCall,  and  the  Jury  found  both  de- 
fendants guilty.  From  the  sentence,  they 
appealed  to  the  circuit  court,  which  affirmed 
the  Judgment  as  to  Bain,  but  reversed  it  as 
to  McCall.     From  the  Judgment  of  reversal 
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as  to  McCall  the  town  appealed  to  this  court 

The  circuit  court  did  not  state  the  ground 
upon  which  the  reversal  of  the  judgment  as 
to  McCall  was  based,  but  It  was  evidently 
based  upon  the  ground  taken  by  blm  in  the 
mayor's  court  for  a  directed  verdict,  to  wit, 
that  because  he  was  not  personally  within 
the  limits  of  the  town  during  the  transporta- 
tion, and  took  no  part  therein,  except  to 
write  the  order  and  send  Bain  for  the  whisky 
and  pay  the  drayage,  all  of  which  was  done 
by  him  outside  the  limits  of  the  town,  he  had 
not  violated  the  ordinance  within  the  town, 
and  the  mayor's  court  had  no  Jurisdiction  to 
try  him 'for  what  he  did  outside  the  corpo- 
rate limits.  This  must  be  so,  because,  if  the 
reversal  bad  been  based  upon  any  other  of 
the  grounds  of  appeal,  the  Judgment  would 
have  had  to  be  reversed  as  to  Bain  also. 

[1]  The  circuit  court  erred  In  reversing 
the  Judgment  of  the  mayor's  court  It  is  well 
settled  that  one  may  commit  a  crime  by  and 
through  the  agency  of  another.  "Qui  fadt 
per  allum  facit  per  se."  In  contemplation  of 
law,  Bain's  acts,  done  by  McCalVs  directions, 
were  McC^U's  acts,  and  McCall  Is  liable  for 
them  the  same  as  U  he  had  been  personally 
present  and  had  done  himself  what  Bain  did 
by  his  directions.  It  makes  no  difference 
whether  Bain  was  a  guilty  or  an  innoceht 
agent.  If  he  had  been  an  innocent  agent,  as 
probably  the  drayman  was,  and  if  McCall 
could  not  be  held  responsible  tot  his  acts,  we 
would  have  the  anomaly  of  a  crime  having 
been  committed  without  a  criminal  "Since 
an  act  by  an  agent  has  in  law  the  effect  of  a 
personal  act  if  one  employs  another  to  do  a 
criminal  thing  for  him,  he  is  guilty  the  same 
as  though  he  had  done  it  himself."  1  Blsh. 
Cr.  L.  i  631.  The  same  principle  Is  held  In 
State  T.  Anone,  2  Mott  &  McC.  27,  State  ▼. 
Borgman,  Id.  34,  note,  and  State  t.  Williams, 
8  Hill,  91. 

[2, 3]  What  would  make  one  an  accessory 
b^ore  the  fact  in  a  felony  makes  blm  a  prin- 
cipal In  a  misdemeanor.  State  v.  Lymbum,  1 
Brev.  397,  2  Am.  Dec.  669 ;  State  v.  Westfleld, 
1  Ball.  132.  The  case  of  State  v.  Morrow,  40 
S.  C.  221,  18  S.  E.  853,  is  conclusive  of  the 
question,  and  shows  that  McCall  is  liable 
criminaily  for  the  acts  of  Bain,  done  within 
the  corporate  limits  by  his  authority,  and 
that  bis  own  absence  from  the  limits  of  the 
town  at  the  time  did  not  deprive  the  mayor's 
court  of  Jurisdiction  to  try  him  for  what 
was  done  by  his  agent  within  the  limits  of 
the  town  by  bis  direction.  See,  also,  Tatt 
V.  Greenville,  142  Ky.  536,  134  S.  W.  890,  33 
L.  B.  A.  (N.  S.)  331,  and  note,  where  numer- 
ous cases  are  cited  which  sustain  this  conclu- 
sion. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  that  of  the  mayor's  court  is  af- 
firmed. 

OART,  0.  J.,  and  WATTS,  FRASGR.  and 
QAOB,  JJ.,  concur. 


(16  Oa.  App.  (6) 
HAIil^  T.  GENBRAI,  AOOIDBNT  ASSUB. 
CORPORATION,  Limited.     (No.  5725.) 

(Court  of  Appeals  of  Geoisia.    Feb.  18,  1915.) 

{&yUab%k»  by  ihe  CourtJ 

1.  Insurancb  <S=»148,  454,  668  —  Acoideht 
iNsunANCE  —  Cause  or  Death  —  QuKsnosi 

FOB  JUBT. 

The  court  erred  in  awarding  a  nonsuit 

(a)  A  clause  in  a  policy  of  accident  insur- 
ance^  in  which  payxoent  in  the  event  of  death  ia 
conditioned  upon  the  requirement  that  the 
death  shall  result  solely  from  an  accidental 
cause,  must  be  reasonably  construed,  most  fa- 
vorably to  the  insured,  and  must  be  so  con- 
strued as  to  give  effect  to  the  manifest  intention 
of  the  parties  in  entering  into  the  contract. 

(b)  where  an  old  man,  large  and  heavy,  and 
suffering  from  an  incurable  chronic  affection  of 
the  kidneys,  slipped  and  fell  in  a  heap  while 
endeavoring  to  step  down  from  a  sidewalk  into 
the  street  with  the  apparent  intention  of  cross- 
ing the  street  diagonally,  and  death  resulted  in 
a  few  days  thereafter,  and  there  is  no  evidence 
that  _  the  insurer  was  not  fully  aware  of  the 
physical  condition  of  the  assured,  the  insurer  is 
not  necessarily  relieved  from  liability  upon  its 
contract  because  the  death  may  only  have  been 
accelerated  by  the  fall;  nor  is  the  insurer  re- 
lieved even  if  the  chronic  malady  from  whidi 
the  insured  suffered  may  have  contributed  to 
cause  his  death,  for,  if  the  fall  was  the  sole 
proximate  cause  of  the  death,  it  would  be  im- 
material that  the  physical  condition  of  the  in- 
sured aggravated  his  injury  or  hastened  his 
death. 

(c)  The  question  of  proximate  cause  is  one  of 
fact,  for  determination  by  a  Jury;  and  in  tlw 
present  case  the  evidence  in  behalf  of  the  plain- 
tiff authorized  the  conclusion  that  though  tlie 
insured  might  have  died  within  a  short  time 
even  if  he  had  not  received  the  injury  in  ques- 
tion, he  would  probably  have  lived  for  a  con- 
siderable period  of  time,  and  would  not  have 
died  at  the  time  he  did  if  he  had  not  received 
the   injury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §S_292,  294-298,  1177,  1178.  1556, 
1732-1770;    Dec.  Dig.  «=»146,  454,  668.] 

2.  Evidence  €=»571  —  Ezfebt  TESTnioHT  — 
pROBAnvB  Effect. 

The  opinion  evidence  of  an  expert  witneas 
Is  not  conclusive,  and  is  not  entitled  to  more 
probative  value  than  the  jury  may  think  it  has; 
and  especially  is  this  true  when  the  opinion  an- 
nounced by  the  witness  is  coextensive  with  tlie 
entire  scope  of  the  jury's  investigation,  and  is 
absolutely  decisive  of  the  only  issue  to  be  de- 
termined by  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
CJent  Dig.  {{  2895-2398;    Dec.  Dig.  «=>571.] 

8.  Inbubancb  ^=9668— Accident  Insitbaitck 

— PaOZIMATB  OAUSB  OF  DEATH— SDBUISSIOX 

or  Issues— Question  fob  Jubt. 

Upon  the  evidence  adduced,  the  plaintiff 
was  entitled  to  have  the  court  submit  to  the 
jury  the  issue  of  fact  as  to  whether  the  acci- 
dental injury  or  a  pre-existing  ailment  of  the 
insured  was  the  proximate  cause  of  his  deatli, 
with  an  instruction  that  to  entitle  the  idain- 
tiff  to  recover,  the  jury  must  be  satisfied  that 
the  alleged  injury  was  the  proximate  cause  of 
his  death.  \Vbetber  the  injnry  in  this  case  was 
the  proximate  cause  of  the  death  was  purely  a 
question  of  fact,  for  it  involved  a  determina- 
tion, upon  evidence,  of  the  relations  betweea 
the  alleged  causes  and  effects,  and  nothing  mots: 
and  not  only  might  the  jury  have  found  that 
one  of  the  causes  was  a  mere  condition,  bat 
when  two  or  more  causes  may  have  contribated 
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to  an  injury,  and  there  is  doubt,  or  the  fticta 
are  of  8uch  a  character  that  equally  prudent 
persons  would  draw  different  concluBions  as  to 
which  of  the  contributing  causes  was  the  effi- 
cient, dominant,  and  proximate  cause,  the  ques- 
tion should  be  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |i  1B66,  1732-1770;  Dec.  Dig.  <8=» 
66&1 

Error  from  Clt7  Oonrt  of  Macon;  Robt 
Hodges,  Jndge. 

Action  by  J.  Elsworth  Hall  against  the  Gen- 
eral Accident  Assurance  Corporation,  Lim- 
ited, eta  Judgment  for  defendant,  and  plain- 
tiff  brings  error.    Rerersed. 

John  R.  li.  Smith,  of  Macon,  for  plalntlft  In 
error.  Hardeman,  Jones,  Park  &  Johnston, 
of  Macon,  and  Payne  ft  Jones,  of  Atlanta, 
tor  defendant  in  error. 


RUSSELL,  O.  J.  On  June  26,  1913,  snlt 
was  brought  in  the  city  court  of  Macon  upon 
a  ipollcy  of  accident  insurance,  issued  in  favor 
of  the  plalntlfT  upon  the  life  of  Judge  John 
1.  HalL  On  September  12,  1913,  the  de- 
fendant company  filed  a  petition  and  a  bond 
In  the  city  court  for  the  purpose  of  having 
the  cause  removed  to  the  District  Court  of 
the  United  States  for  the  Southern  District 
of  Georgia,  and  an  order  was  entered  ap- 
proving the  bond  and  granting  the  petition 
for  removal.  Thereafter,  on  December  12, 
1913,  the  defendant  company  filed  an  answer 
to  the  suit  in  the  dty  court  of  Macon.  Prior 
to  this  date  no  pleading  of  any  kind  had 
been  filed  by  the  defendant  in  the  city  court. 
On  December  19,  1913,  the  defendant  filed  in 
tbe  city  court  a  petition  that  the  case  be  again 
placed  upon  the  docket  of  that  court,  subject 
to  be  called  np  and  tried.  With  this  petition, 
and  as  a  part  thereof,  the  defendant  filed  an 
order  from  the  District  Court  of  the  United 
States,  dated  December  11,  1913,  directing 
that  the  case  be  remanded  to'  the  dty  court. 
On  December  22, 1913,  an  order  that  the  case 
be  redocketed  in  the  city  court  was  entered, 
and  on  December  27,  1913,  the  defendant 
filed  in  that  conrt  another  answer  to  the  suit 
On  January  17, 1914,  the  plaintiff  filed  a  mo- 
tion to  strike  the  defendant's  answers,  upon 
the  ground  that  they  were  not  filed  within 
the  time  allowed  by  law,  and  Insisted  that 
the  case  was  legally  in  default  in  both  the 
United  States  court  and  the  city  court;  no 
defense  having  been  filed  An  ithe  United 
States  court  while  the  case  was  there  pend- 
ing, and  none  in  the  dty  court  in  due  time. 
The  court  overruled  the  motion  to  strike  the 
answers,  and  to  this  ruling  exception  is  taken. 

Tbe  evidence  adduced  tended  to  show  that 
at  the  time  of  the  injury  Judge  Hall  was  72 
or  73  years  of  age;  a  large,  tall,  heavy, 
fleshy  man.  He  bad  an  Incurable  chronic 
case  of  interstitial  Bright's  disease  for  about 
two  years  prior  to  his  injury.  The  contract 
at  InsTvance  was  made  26  days  prior  to  the 
Injury.    It  was  made  upon  statements  made 


by  him  and  warranted  to  be  true.  So  far  as 
the  record  shows,  the  company  knew  of  liis 
age,  his  physical  condition,  and  the  state  of 
his  health  at  the  time  of  tbe  issuance  of  the 
policy.  At  the  time  of  his  Injury  be  was 
regularly  engaged  in  the  practice  of  law, 
dally  pursuing  bis  duties  of  that  profession. 
His  office  was  on  the  second  floor  of  a  build- 
ing in  which  there  was  no  elevator,  and  had 
to  be  reached  by  a  flight  of  marble  steps  with- 
out any  banister  or  railing— a  treadierous 
place.  He  constantly  ascended  and  descended 
these  steps  without  assistance,  and  walked 
from  bis  home  to  bis  office  twice  each  day. 
On  Saturday  before  the  injury  on  Monday, 
he  left  his  home  In  Macon  and  went  to  Orlf- 
fln  alone,  to  spoid  the  week  end,  returning 
home  alone  <m  Sunday  afternoon.  Monday 
morning  he  was  at  his  office,  although  it 
was  a  raw,  cold,  drizzly,  rainy  day  (tbe  23d 
day  of  December).  He  went  home  to  his 
dinner  as  usual.  After  dinner,  although  it 
was  raining  quite  hard,  he  started  back  to 
bis  office.  WbUe  going  dovmhill  in  the  rain 
with  bis  umbrella  over  him,  he  started  to 
leave  the  sidewalk  and  cut  across  the  street, 
"he  stepped  off  the  curbing  and  slipped,"  Iiis 
foot  "went  from  under  him,"  and  "he  went 
down  in  a  heap."  He  was  pfcked  up  out  of 
the  gutter  and  carried  into  a  nearby  church 
out  of  the  rain.  He  was  then  carried  In  a 
Iiack  to  his  home.  He  was  suffering  pain 
and  was  unable  to  walk.  He  could  not  bear 
his  weight  on  his  injured  leg.  He  was  badly 
bruised  about  tbe  buttock  and  on  the  knee, 
and  abrased  about  the  scalp.  The  symptoms 
were  such  that  the  attending  physidan 
thought  bia  hip  was  fractured.  It  was  only 
by  waiting  until  the  next  day  and  resorting 
to  measurements  that  it  was  determined  that 
his  leg  was  not  broken.  However,  when  first 
injured,  he  was  perfectly  consdous  and  ra- 
tional, and  he  continued  so  during  tbe  day 
and  the  following  night.  The  next  morning 
there  was  a  slight  increase  of  temperature, 
"and  that  condition  gradually  progressed 
until  his  death,"  a  week  later.  A  physidan 
testified  tliat  if  a  man  of  his  size,  weight, 
and  general  physical  condition,  in  conse- 
quence of  his  foot  slipping  from  under  him, 
fell  upon  a  sidewalk  or  against  a  curbing, 
"such  an  occurrence  was  one  that  was  cal- 
culated to  cause  tbe  death  of  such  a  man." 
He  testified,  also,  that  in  his  opinion  the 
fall  precipitated  unemlc  poison,  which  is  the 
terminal  state  of  chronic  Bright's  disease, 
and  caused  the  death;  that  in  his  opinion 
the  fall  "predpitated  the  unemia  which  caus- 
ed Ills  death" ;  also,  that  he  had  been  afflict- 
ed vritb  chronic  Bright's  disease  for  at  least 
two  years,  perhaps  longer ;  and,  "it  there  bad 
l)een  no  interference,  that  condition  of  the 
kidneys  would  have  IciUed  Iiim."  However, 
he  could  not  say  tliat  it  would  have  caused 
his  death  at  that  time.  How  long  it  would 
have  been  reasonably  possible  for  a  man  in 
his  condition  to  live,  if  nothing  extraordl- 
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nary  bad  happened  to  him,  the  witness  "oonld 
not  say,  for  the  simple  reason  that  be  might 
have  lived  a  year,  be  might  have  lived  two 
years,  and  he  might  have  lived  a  week,  and 
he  might  not  have  lived  more  than  one  day. 
You  cannot  prognose  conditions  of  that  kind 
at  all  with,  any  degree  of  extent  [certainty?!. 
I  can  say  he  might  have  lived  two  years." 
He  testified,  also,  that  he  regarded  Judge 
Hall,  considering  his  age,  etc.,  as  a  man  of 
unusual  constitution,  with  very  good  re- 
cuperative powers.  The  plalntlfC  (a  atm  of 
the  deceased)  testified  that  be  bad  been 
closely  associated  wltb  bis  father  for  many 
years,  and  that  a  very  slight  illness  would 
make  him  more  or  less  delirious,  and  he 
would  very  quickly  recuperate ;  but  that  the 
progress  of  his  condition  from  the  time  of 
bis  fall  was  steadily  worse.  At  the  conclu- 
sion of  this  evidence,  the  court,  on  motion  of 
the  defendant's  counsel,  granted  a  nonsuit; 
and  to  this  judgment  exception  is  taken. 

The  assignment  of  error  in  which  com- 
plaint is  made  that  the  court  erred  in  re- 
fusing to  strike  all  of  the  defendant's  pleas, 
because  they  were  filed  too  late,  raises  an 
important  question, of  practice,  wblcb  is  fur- 
ther complicated  by  the  fact  that  at  the  time 
the  United  States  District  Court  remanded 
the  cause  to  the  city  court  of  Macon  no  an- 
swer bad  been  filed  .in  the  Dnited  States 
court,  although  the  case  had  been  pending 
therein  for  a  period  longer  than  that  allowed 
for  the  filing  of  a  plea ;  and,  since  we  are  of 
the  opinion  that  the  Judgment  should  be  re- 
versed upon  the  award  of  a  nonsuit,  we  do 
not  deem  it  best  to  undertake  at  the  present 
time  to  adjudicate  the  merits  of  the  assign- 
ment of  etror  in  regard  to  the  court's  refusal 
to  strike  the  plea  of  the  defendant,  when  the 
decision  must  be  rendered  by  only  two  judges 
of  this  court,  and  therefore  would  not  have 
the  same  finality  as  the  conclusion  reached 
by  a  full  bench.  The  omission  to  decide  this 
point  at  this  time  will  not  prejudice  the  rights 
of  the  parties,  since  the  exceptions  to  the 
ruling  of  the  trial  Judge  have  been  preserved 
by  timely  exceptions  pendente  lite. 

[1]  1.  In  our  opinion  the  learned  trial 
Judge  erred  In  awarding  a  nonsuit,  the  judg- 
ment being  based,  in  our  opinion,  upon  a  con- 
struction of  the  language  of  the  policy  of 
accident  insurance  so  stricUy  literal  as  to  de- 
feat the  intention  of  the  parties,  and,  as  we 
ttaink,  losing  sight  of  the  fact  that  the  stipu- 
lations relied  on  for  defense  necessarily  re- 
ferred to  the  prime  controlling  proximate 
cause  of  the  injury — the  causa  causans,  with- 
out which  death  would  not  have  resulted 
at  the  time  that  it  did.  To  our  minds,  the 
fact  that  Judge  Hall  may  have  had  an  in- 
curable disease,  which  by  the  acceleration  of 
its  influence  and  effect  may  have  caused  the 
death,  would  not  necessarily  preclude  a  right 
of  recovery,  although  It  was  stipulated  in 
the  contract  of  insurance  that  the  amount 
stipulated  sbould  be  paid  only  wboi  death 
resulted  solely  and  exclusively  from  the  In- 


Jury.  Presumably  the  company  knew  from 
the  application  of  Judge  Hall,  which  was 
made  26  days  before  the  accident,  that  be 
was  suffering  from  an  Incurable  affection  of 
the  kidneys.  If  they  did  not  know  it,  they 
could  have  known  it,  for  there  is  no  charge  In 
the  answer- that  there  was  any  concealment 
on  the  part  of  Judge  Hall  of  his  true  condi- 
tion at  the  time  the  application  was  made. 
To  hold,  in  any  case,  that  a  contract  which 
stipnlates  tbat  the  loss  for  death  sbonld 
be  payable  only  when  the  loss  results  solely 
and  exclusively  from  an  Injury,  would  be  to 
hold  that  death  must.  In  every  case,  be  in- 
stantaneous and  the  immediate  effect  of  the 
injury  in  question,  for  it  is  a  matter  of  com- 
mon knowledge  that  almost  every  human  be- 
ing has  some  weak  spot  in  his  organism 
which  might  to  a  larger  or  smaller  degree 
contribute  to  bring  about  death  in  a  pai^ 
ticular  way  in  that  particular  case,  although 
another  person  under  the  same  circumstances 
might  not  have  died.  Except  in  the  case  of 
a  human  being  who  is  in  perfect  health,  or 
unless  the  death  is  instantaneous,  death 
never  supervenes  when  it  cannot  be  said  tbat 
there  was  perhaps  more  than  one  cause 
which  contributed  to  the  fatality.  If  a  com- 
pany which  writes  accident  insurance  insures 
one  who  is  suffering  from  a  number  of  mala- 
dies against  loss  of  life  solely  and  exclusive- 
ly due  to  the  accident,  and  an  accident  hap- 
pens which  perhaps  would  not  have  caused 
the  death  of  a  normally  healthy  person,  and 
yet  which,  by  precipitating  the  baneful  ef- 
fects of  the  maladies,  shortens  the  life  of  the 
person  in  question  by  any  appreciable  length 
of  time,  no  matter  how  short,  the  injury,  as 
the  underlying  essential  proximate  cause, 
must  at  least  be  said  to  have  produced  the 
result  which  otherwise  would  not  have  hap- 
pened at  the  time  and  place  at  which  it  oc- 
curred. In  the  present  case  the  insured  was 
in  many  respects  a  vigorous  man;  he  was 
afflicted  with  an  incurable  disease  of  the.  kid- 
neys which  sooner  or  later  was  certain  to 
have  terminated  bis  life.  How  long  be 
might  have  lived  but  for  the  injury  which 
accelerated  Uie  effects  of  his  disease  is  imma- 
terial. The  true  question  in  the  case  Is 
whether  he  would  have  died  at  the  time  tbat 
he  did  die  if  he  had  not  received  the  Injury, 
conceding  the  injury  to  have  been  the  result 
of  an  accident.  If  the  Jury  should  find  that 
his  fall  was  due  to  disease,  and  not  an  acci- 
dent due  to  bis  misplacing  his  foot  or  mis- 
calculating the  distance  to  be  descended  from 
the  edge  of  the  sidewalk  to  the  roadway  of 
the  street,  or  other  accidental  causey  there 
would  be  no  right  of  recovery,  because  the 
loss,  in  tbat  event,  would  not  be  due  solely 
and  exclusively  to  an  accident  as  the  proxi- 
mate cause,  but  might  be  due  to  the  disease. 
This  is  the  first  fact  for  a  jury  to  determine. 
However,  if  on  the  other  hand  the  assured 
accidentally  slipped  and  fell  upon  the  street, 
the  mere  fact  that  the  fall  hastened  his  death 
by  aggravating  the  disease  so  that  he  only 
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lived  a  week,  when  even  If  he  had  not  fallen 
he  might  not  have  lived  as  much  as  a  month, 
wonld  not  defeat  a  recovery  on  the  policy. 
It  may  be  granted  that  the  words  of  the  pol- 
icy which  restrict  the  Indemnity  for  death 
losses  to  those  resulting  solely  and  exclusive- 
ly from  bodily  Injuries  through  external,  vio- 
lent, and  accidental  means  might  avoid  the 
contract  In  the  present  case  If  consideration 
be  given,  only  to  the  matter  of  predominance 
of  the  various  causes  which  may  have  con- 
tributed to  Judge  Hall's  death.  Instead  of 
focusing  thfe  Investlgatlixi  upon  the  ascertain- 
ment of  the  proximate  and  primary  cause, 
bnt  for  which  death  might  or  mU^t  not  have 
resulted  at  the  time  that  it  occurred.  In  the 
view  most  strongly  favorable  to  the  defend- 
ant, the  testimony  showed  that  Judge  Hall's 
tenure  of  life  was  more  than  ordinarily  un- 
certain, but  it  did  not  show  that  he  would 
have  died  when  he  did  If  he  had  not  fallen, 
for,  oa  the  contrary,  there  was  evidence  that 
the  fall,  by  aggravating  the  complaint  from 
wblch  be  was  suffering,  probably  hastened 
fads  death.  In  our  view  of  the  case.  It  Is 
for  a  Jury  to  declare,  from  all  the  facts  in 
proof,  what  was  the  proximate  cause  of  the 
death  of  the  Insured.  If  there  was  only  one 
proximate  cause  of  the  bodily  Injury  and  this 
was  brought  about  by  "external,  violent,  and 
accidental  means,"  such  as  an  acddental 
slipping  and  falling,  the  insurance  company 
wonld  be  liable  upon  its  contract  without  re- 
gard to  the  fact  that  the  assured  was  badly 
diseased  and  that  the  results  of  the  fall  in 
his  case  would  naturally  be  more  serious 
than  if  he  had  been  In  perfectly  good  health 
and  a  young  man.  Cases  can  be  Imagined 
where  one  of  two  young  men  (both  8upix>sed 
to  be  in  excellent  health)  might  survive  with- 
out shock  an  injury  effected  through  exter- 
nal, violent,' and  accidental  means,  while  the 
other,  having  a  weak  heart,  might  collapse 
and  die  from  fright  in  the  presence  of  immi- 
nent and  appalling  danger.  We  think  the 
circumstances  in  proof  were  sufficient  to 
have  required  the  case  to  be  submitted  to 
tlie  Jury,  since  the  question  of  proximate 
canse  is  i)ecnllarly  a  Jury  question;  and  that 
the  learned  trial  Judge  erred  when  he  "chop- 
ped off"  the  case  by  "the  mechanical  process 
of  nonsuit" 

For  the  purposes  of  this  case^  the  two 
clauses  of  the  policy  are  to  be  read  together 
as  insuring  against  loss  of  life  "which  shall 
resnlt  solely  and  exclusively"  "from  bodily 
Injuries  effected  through  external,  violent, 
and  accidental  means."  If  the  contention  of 
the  defendant  in  error  is  correct,  or  if  the 
contract  is  given  an  absolutely  literal  mean- 
ing, these  clauses  of  the  policy  mean  nothing 
to  the  plaintiff;  with  the  result  that  the 
(vrlting  was  no  contract  at  all.  It  certainly 
cannot  be  presumed  that  an  Intelligent  man 
wonld  take  ^ch  a  policy  if  he  had  supposed 
It  to  be  an  absolute  nullity.  When  policies 
of  this  kind  are  made  and  circulated  and  the 
money  of  those  who  are  insured  is  taken. 


the  law  will  Impute  to  the  company  an  In- 
tention that  the  policy  shall  mean  something 
beneficial  to  the  Insured.  This  court  wlU  not 
presume  that  the  parties  Intended  to  make  a 
contract  which  was  not  in  fact  a  contract, 
but  vrlU  give  the  language  a  reasonable  in- 
terpretation in  furtherance  of  the  purposes 
which  the  whole  body  of  the  writing  im- 
ports. As  was  said  by  the  Supreme  Court 
of  Arkansas,  in  a  similar  case: 

"It  is  the  duty  of  courts  to  give  such  con- 
struction to  a  policy,  if  the  language  used  fairly 
admits,  as  wlU  make  it  of  some  substantial  val- 
ue and  carry  out  the  intention  expressed  there- 
in that  liability  is  incurred  where  death  oc- 
curs from  accidental  injury."  Fidelity  &  Casu- 
alty Co.  V.  Meyer,  106  Ark.  99,  152  S.  W.  998, 
44  L.  B.  A  (N.  S.)  493. 

It  is  a  settled  rule  that  policies  of  Insur- 
ance are  construed  liberally  in  furtherance 
of  a  general  scheme  proposed.  Such  policies 
are  construed  most  liberally  In  favor  of  the 
assured  and  most  strongly  against  the  In- 
surer. Massachusetts  Benefit  Life  Ass'n  v. 
Robinson,  104  Ga.  256  (2),  277  (2),  30  S.  E. 
918,  42  L.  R.  A.  261.  The  courts,  of  course, 
have  no  power  to  make  contracts  for  parties, 
nor  even  to  vitalize  a  void  contract;  It  is 
their  duty  only  to  enforce  such  contracts  as 
have  been  made,  but  it  is  plain  that,  where 
strict  and  literal  construction  of  a  policy  of 
insurance  would  defeat  the  whole  purpose 
of  the  contract.  It  is  the  duty  of  the  courts 
to  discover  and  give  effect  to  the  manifest  and 
reasonable  Intention  of  the  parties.  To  say, 
In  construing  contracts  like  that  now  before 
us,  tbat  if  there  was  any  contributing  cause 
to  an  injury,  no  matter  bow  small,  the  ben- 
efits of  the  contract  would  be  withdrawn, 
would  be  to  defeat  the  contract  as  It  was  un- 
doubtedly understood  by  the  insured  at  the 
time  it  was  proposed  to  him;  and  the  Code 
provides  that  in  case  of  doubt  that  construc- 
tion should  be  given  to  a  contract,  when 
doubtful,  which  goes  most  strongly  against 
the  party  executing  the  instrument,  or  un- 
dertaking the  obligation.  Civil  Code,  {  4268. 
As  was  said  by  the  Supreme  Court  of  Mis- 
souri in  Fetter  v.  Fidelity,  etc.,  Co.,  174  Mo. 
256,  73  S.  W.  592,  61  L.  R.  A.  459,  97  Am.  St 
Rep.  560: 

"If  we  should  give  to  those  qualifying  words 
of  the  policy  the  meaning  it  is  now  claimed  by 
defendant  they  were  intended  to  have,  there 
would  be  scarcely  any  limit  to  their  nullifying 
influence.  •  *  •  if  ♦  »  •  there  could  be 
discovered  in  a  man's  body,  after  his  death,  any 
condition  before  undiscovered  and  unsuspected, 
that,  under  scientific  tests,  would  render  him 
*  *  *  amenable  to  accidents,  or  less  capable 
of  resisting  their  influence,  the  policy  would 
not  cover  the  case." 

We  think  the  Supreme  Court  of  Georgia, 
in  accordance  with  the  general  proposition 
stated  above,  has  decided  the  principle  con- 
trolling this  case,  and  has  announced  the 
doctrine,  not  only  that  the  disease  from  wblch 
the  insured  suffered  must  have  been  a  sub- 
stantially contributing  cause  to  the  Injury, 
but  that  liability  is  not  defeated  merely  be- 
cause the  existing  disease  aggravated  or  rai> 
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4ered  more  serloos  the  consequences  of  the 
accident.  It  Is  true  that  the  policy  under 
consideration  in  Thornton  t.  Travelers'  Ins. 
Co..  110  Ga.  121,  42  S.  B.  287,  94  Am.  St 
Rep.  99,  and  In  Travellers*  Ins,  Co.  t.  Thorn- 
ton, 119  Ga.  465,  46  S.  E.  678,  used  the 
words  "Independently  of  all  other  causes," 
Instead  of  the  words  "solely  and  exclusive- 
ly," used  in  the  contract  now  under  con- 
sideration; but  there  is  no  difference  be- 
tween means  which  'independently  of  all 
other  causes"  produce  a  result  and  means 
which  "solely  and  exclusively"  produce  It 
If  a  cause  operates  to  produce  an  effect  in- 
dependently of  all  other  causes,  it  Is  the  sole 
and  exclusive  cause  of  that  effect,  and  the 
result  accrues  solely  and  exclusively  from 
that  cause.  Penn  v.  Standard  Ins.  Co.,  158 
N.  a  29,  73  S.  B.  99,  42  L.  R.  A.  (N.  S.)  593; 
Id.,'ieO  N.  O.  899.  76  S.  EJ.  262,  42  L.  R.  A. 
(N.  S.)  697.  In  the  Thornton  Case,  116  Oa. 
124,  42  S.  B.  287. 94  Am.  St  Rep.  99,  the  con- 
tract contained  an  additional  clause  which 
exempted  the  insurer  from  liability  if  an  In- 
jury or  death  resulted  wholly  or  partially, 
directly  or  indirectly,  from  hernia,  which 
naturally  made  the  policy  more  favorable  to 
the  insurer  than  is  the  contract  involved  in 
the  present  case.  Illinois  Ass'n  v.  Parks,  179 
Fed.  794,  103  O.  C.  A.  286 ;  FIdeUty  Ins.  Co. 
V.  Meyer,  supra.  Tet  with  these  clauses  add- 
ed to  one  having  the  same  force  and  effect  as 
the  clause  involved  in  this  case,  the  Supreme 
Court  held  that  the  plaintiff  was  entitled  to 
recover  unless  the  "existence  of  the  hernia  at 
that  time  was  a  substantial  contributing 
cause  which  wholly  or  partly,  directly,  or  In- 
directly brought  about  the  injury  resulting 
from  the  accident,"  and  that  "liability  under 
the  policy  is  not  defeated  by  showing  simply 
that  the  existence  of  the  hernia  rendered 
more  serious  the  ccmseqnences  resulting  from 
the  accident"  In  the  opinion  (116  Ga.  129, 
42  S.  B.  290,  94  Am.  St  Rep.  99)  Mr.  Justice 
Cobb  says: 

"To  illustrate:  If  a  policy  holder  ahotild  have 
a  serious  and  long-continued  illness,  such  as  a 
fever  of  some  nature,  and  while  recovering  there- 
from, and  in  a  condition  unable  to  resist  suc- 
cessfully any  serious  shoclc,  should  receive  a 
blow  upon  the  head  from  falling  plastering, 
from  which  death  ultimately,  though  not  imme- 
diately, resulted,  the  proximate  cause  ot  the 
death  would  be,  not  the  fever,  but  the  blow 
from  the  plastering,  although  death  may  not 
have  resulted  but  for  the  debilitated  condition 
of  the  injured  person  resulting  from  the  fever. 
In  such  a  case  the  immediate  cause  of  the  death 
was  the  blow  on  the  head,  though  the  conse- 
quences might  be  the  result  of  the  disease  from 
which  he  suffered.  In  order  to  defeat  a  recov- 
ery under  such  a  clause.  *  *  *  it  must  be 
shown  that  the  disease  was  the  substantial 
cause  of  the  injury,  and  the  mere  fact  that  the 
disease  may  aggravate  the  consequences  ot  the 
Injury  and  make  them  more  serious  than  they 
would  have  been  otherwise  does  not  bring  the 
case  within  the  exception  stated  in  the  policy." 

The  Supreme  Court  could  not  give  the 
terms  of  the  contract  in  the  Thornton  Case 
their  absolutely  literal  meaning  without  hold- 
ing that  the  contract  amounted  to  nothing] 


and  was  intended  to  mean  nothing;    and, 
since  there  is  no  man  who  is  physically  per- 
fect (and  only  of  such  can  an  accidental  in- 
Jury  to  which  no  other  cause  contributes  be 
predicated),  so,  in  the  contract  now  before  us, 
the  agreement  to  pay  in  the  event  of  disabili- 
ty or  death  would  tie  valueless  If  any  one  of 
a  thousand  conditions  which  might  as  varl- 
onsly  differ  in  as  many  different  individuals 
should  airgravate  the  results  of  an  injury  of 
which   tile   real   prime  efficient   underlying 
cause  was  an  accident     While  the  precise 
iwint  was  not  then  before  the  court  and  the 
dictom  Quoted  is  for  that  reason  obiter  and 
mere  persuasive  authority,  we  are  satisfled 
that   the    correct    principles  controlling   the 
case  at  bar  is  stated  in  the  opinion  of  Mr. 
Justice   Cobb   in   the   Thornton  Case.     The 
kind  of  clause  which  the  excerpt  quoted  re- 
fers to  as  "such  a  clause"  is  one  insuring 
only  against  loss  resulting  from  bodily  In- 
juries effected  through  external  means  which 
shall  independently  of  all  other  causes  imme- 
diately and  wholly  disable,  and  which,  in 
addition,- expressly  stipulates  that  the  insur- 
ance shall  not  cover  death  resulting  wholly 
or  partially,  directly  or  indirectly,  from  dis- 
ease— a  contract  which  would  seem   to  be 
stronger  in  favor  of  the  company  than  the 
one  involved  in  the  present  case.     In  that 
case  it  was  left  with  the  Jury  to  say  wheth- 
er the  injury  was  caused  by  the  fall  and  the 
result  merely  aggravated  by  the  hernia,  or 
whether  the  hernia  was  a  contributing  cause 
of  the  injury.    And  so  in  the  present  case  we 
think  that  it  should  have  been  left  to  the 
Jury   to   determine   whether   the   deatl^  tt 
Judge  Hall  was  caused  by  the  fall,  although 
accelerated   by   the   incurable   disease  from 
which  he  suffered,  or  whether  the  disease 
was  a  contributing. cause  of  the  injury  from 
which  his  death  resulted.     We  think  that 
when  the  plaintiff  shows  a   bodily  injoty 
wliich,  prima   facie,    was  inflicted   through 
external,  violent,  and  accidental  means,  the 
insurer,   in   order  to   rebut  a   prima  &cie 
right  of  recovery  and  to  defeat  liability  must 
show  (and  of  course  he  may  do  this  by  testi- 
mony which  comes  from  the  plalntilTs  wit- 
nesses) that  the  injury  in  question  was  due  in 
the  flrat  instance,  either  wholly  or  in  part  to 
the  disease  from  which  the  insured  appears 
to  have  suffered.    In  other  words  where,  as 
in   the   present  case,  it  appears   that  the 
assured  was  bruised  and  wounded  by  a  fall 
which  was  apparently  accidental,  it  is  to  be 
presumed,  until  the  contrary  appears  from 
the  testimony  (whether  for  the  plaintiff  or 
the  defendant  of  course  being  immaterial), 
that  the  fall  was  the  prime  cause  ot  the  final 
result    If  there  is  evidence  that  the  result 
was  caosed  by  an  intervening  cause,  at  that 
such  a  cause  contributed  to  the  result  it  is 
then  for  a  Jury  to  say  whether  or  not  the 
presumption  raised  by  proof  of  an  injniy 
due  to  a  cause  prima  facie  accidental  has 
been  rebutted.    Bank  of  Tlfton  v.  Timmons, 
84  S.  B.  232  (4).    The  aaoertalnment  of  the 
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proximate  cause  of  death  Is  the  real  object 
to  be  attained  In  erer^  such  case  as  that  now 
before  us.  Lawyers,  Judges,  and  psycholo- 
gists have  groped  for  centuries  and  settled 
on  nothing  more  definite  than  proximate 
cause.  To  say  absolutely  that  a  death  re- 
sulted solely  and  exclusively  from  an  injury 
Is  to  say  that  it  would  not  have  resulted 
^thout  the  injury,  and  this  can  never  be 
said  except  as  a  matter  of  mere  probability. 
"The  days  of  our  years"  are  numbered,  but 
It  Is  reserved  to  the  Infinite  Great  Cause 
alone  to  know  the  number.  Policies  of  life 
and  accident  insurance  are  not  contracts  of 
Indemnity;  they  are  anomalies  in  the  law. 
The  nearest  approach  to  reconciling  them 
with  legal  principles  is  to  classify  them  as 
sales  of  annuities  by  the  insured — as  con- 
tracts whereby,  in  consideration  of  the  in- 
surer agreeing  to  pay  a  certain  larger  sum 
to  the  assured,  the  latter  pays  the  insurer 
an  annuity.  Vance  on  Insurance,  56,  {  664. 
Nevertheless,  life  insurance  and  accident  in- 
surance are  well-settled  businesses,  and  such 
contracts  are  well  recognized.  A  contract  of 
Insurance  is  a  serious  matter,  and  not  a 
mere  contest  of  skill  In  using  words.  "In- 
surance is  business  and  not  elaborate  and  ex- 
pensive trifling."  Bleckley,  J.,  in  Mobile  Fire 
Department  Ins.  Co.  ▼.  Coleman,  58  Ga.  251. 
The  law  presumes  that  the  Insurer  really  in- 
tends to  pay  for  the  annuity  which  the  in- 
sured pays.  In  contracts  of  life  and  a<^dent 
Insurance  the  amount  to  be  paid  is  arbitrary 
and  need  not  bear  any  relation  whatever  to 
the  amount  of  pecuniary  loss  actually  sus- 
tained. A  man  whose  life  is  worth  nothing 
may  Insure  it  for  a  million  dollars,  and  the 
Insurance  may  be  collected  regardless  of  the 
amount  of  pecuniary  loss  resulting  from  the 
accident  Insured  against  These  considera- 
tions,  we  think,  dispose  of  the  idea  that  the 
bolder  of  a  contract  of  accident  insurance 
would  be  entitled  to  nothing  because  perhaps 
the  assured  was  about  to  die  anyway,  and 
places  the  case  where  not  only  the  presuma- 
ble intention  of  tbe  parties  to  the  contract, 
bat  tbe  law  itself,  in  giving  effect  to  sudti  an 
Intention,  would  place  it. 

In  the  opinion  in  the  Thornton  Case,  116 
Oa.  121,  42  S.  B.  287i  94  Am.  St  Rep.  99, 
Jnstice  Cobb  cites  a  number  of  authorities 
sustaining  the  proposition  that  in  giving  ef- 
fect to  contracts  rach  as  the  one  now  before 
OS  (in  which  liability  is  assumed  only  in 
those  cases  in  which  loss  results  solely  and 
exclu^vely  from  external,  violent  and  acci- 
dental means),  the  prime  proximate  cause 
of  the  injury  must  be  sought  A  number  of 
additional  authorities  wtiich  have  been 
brought  to  our  attention  l)y  the  industry  of 
tbe  learned  counsel  for  the  plaintiff  in  error 
may  also  be  cited.  In  Fidelity  Insurance  Co. 
r.  Meyer,  supra,  the  policy  insured  against 
injuries  sustained  through  accidental  means 
resulting  directly,  independently,  and  ex- 
clusively of  all  other  causes,  in  death,  and 
this  language  must  be  said  at  least  to  be 


as  strong  as  the  words  "solely  and  exclusive- 
ly," used  in  the  policy  before  us.  It  appeared 
that  Meyer  received  a  bruise  as  the  result 
of  a  Jolt  whUe  riding  in  a  wagon,  and  that 
after  some  time  he  died.  After  his  death  it 
was  discovered  that  he  was  affected  with  a 
dormant  cancerous  growth  or  formation  with- 
in his  body,  which  was  affected  by  the  bruise 
and  excited  it  to  rapid  growth,  causing  an 
erosion  of  the  blood  vessels,  with  consequent 
hemorrhages,  from  which  death  resulted. 
The  trial  Judge  charged  the  Jury  that  if  they 
found  that  Meyer  would  not  have  died  as  and 
when  he  died  If  the  accident  had  not  occur- 
red, and  that  while  death  from  the  cancer 
might  have  resulted,  it  would  have  been  de- 
ferred until  a  later  period  of  his  life,  they 
should  find  for  the  plaintiff.  As  to  this  the 
Supreihe  Court  of  Arkansas  said: 

"It  is  contended  that  that  instruction  is  wrong, 
and  that  it  involves  an  erroneous  construction 
of  the  terms  of  the  policy,  in  that  it  permits 
a  recovery  even  though  the  previously  existing 
disease  has  co-operated  in  producing  death. 
The  determination  of  this  question  involves  the 
construction  of  that  part  of  the  policy  which 
limits  liability  to  'bodily  injuries  sustained 
through  accidental  means  resulting  directly,  in- 
dependently and  exclusively  of  all  other  causes 
in  death.'  The  effect  of  this  instruction  was  to 
make  the  company  liable,  nnder  the  contract, 
if  death  resulted  when  it  did  on  account  of  the 
aggravation  of  the  disease  from  the  accidental 
inpury,  even  though  death  from  the  disease 
might  have  resulted  at  a  later  period,  regardless 
of  the  Injury.  We  are  of  the  opinion  that  that 
Is  the  correct  interpretation  of  the  contract,  for 
if  the  injury,  by  aggravating  the  disease,  accele- 
rated the  death  of  the  assured,  then  it  resulted 
'directly,  independently,  and  exclusrrely  of  all 
other  causes.'  In  other  words,  if  death  would 
not  have  occurred  when  it  did  but  for  the  Injury 
resulting  from  the  accident,  it  was  the  direct, 
independent,  and  exclusive  cause  of  death  at 
that  time,  even  though  the  death  was  hastened 
by  the  diseased  condition." 

In  Fetter  v.  Fidelity  Ins.  Co.,  174  Mo.  266, 
73  S.  W.  692,  61 1*  R.  A  459,  97  Am.  St  Rep. 
660,  the  insured  was  an  old  man,  69  years 
of  age.  In  attempting  to  close  a  window  with 
a  pole,  it  slipped,  and  he  was  thrown  against  . 
the  edge  of  a  table.  He  immediately  dropped 
the  stick,  turned  pale,  and  groaned.  In  a 
few  minutes  he  went  home,  looking  tired  and 
pale  when  he  arrived.  He  ate  his  supper  and 
went  to  bed.  Next  morning  he  went  to  see 
his  physician  and  returned  home.  He  suffer- 
ed pain  in  his  kidney  and  passed  blood  in 
bis  urine.  He  grew  gradually  worse  and  died 
26  days  after  the  injury.  The  autopsy  re- 
vealed that  a  kidney  was  cancerous  and  rup- 
tured between  the  cancerous  and  normal  part 
The  court  charged  the  Jury  that: 

If  the  death  "was  directly  caused  by  the 
accidental  rupture  of  his  right  Icidney,  then 
their  verdict  should  be  for  plaintiffs  on  both 
counts  of  tbeir  petition,  *  *  *  [in  amoiunts 
stated];  notwithstanding  that  the  jury  further 
believes  from  the  evidence  that  said  kidney  was 
at  the  time  of  the  rupture  diseased,  provided 
that  the  jury  further  finds  that  said  Fetter 
would  not  have  died  at  the  time  and  under 
the  circumstances  and  in  the  manner  he  di<i 
die,  if  it  had  not  been  for  the  accidental  rupture 
of  his  kidney." 
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The  Supreme  Court  sustained  the  Judg- 
ment as  against  an  exception  to  this  charge, 
saying: 

"But  the  contentioii  of  the  defendant  is  that 
the  accident  would  not  have  resulted  in  the  rup- 
ture if  the  cancer  had  not  been  there.  •  *  • 
If  we  should  give  to  those  qualifying  words  of 
the  policy  the  meaning  that  is  now  claimed  by 
the  defendant  they  were  intended  to  have,  there 
would  scarcely  be  any  limit  to  their  nullifying 
influence.  *  *  *  If  therefore  there  could 
be  discovered  in  a  man's  body,  after  his  death, 
any  condition,  before  undiscovered  and  unsus- 
pected, that,  under  scientific  tests  would  ren- 
der him  more  amenable  to  accidents  or  less  ca- 
pable of  resisting  their  influence,  the  policy 
would  not  cover  the  case.  »  ♦  •  The  causes 
referred  to  in  the  policy  are  the  proximate  or 
direct,  not  the  remote  causes." 

In  Drlskell  t.  U.  S.  Health  &  Accident  Ins. 
Co.,  117  Mo.  App.  362,  93  S.  W.  880,  where  the 
company  agreed  to  pay  only  if  death  should 
result  "solely  from  such  Injury,"  the  court 
said: 

"We  think  the  only  reasonable  interpretation 
to  be  placed  upon  this  clause  is  to  say  that  the 
injury  must  stand  out  as  the  predominant  fac- 
tor in  the  production  of  the  result,  and  not  that 
it  must  have  been  so  virulent  in  character  as 
necessarily  and  inevitably  to  have  produced  that 
result  regardless  of  all  other  conditions  and  cir- 
cumstances. People  differ,  so  widely  in  health, 
vitality,  and  ability  to  resist  disease  and  in- 
jury, that  what  may  mean  death  to  one  man 
would  be  comparatively  harmless  to  another; 
and  therefore  the  fact  that  a  given  injury  may 
not  be  generally  lethal  does  not  prevent  it  from 
becoming  so  under  certain  conditions ;  and  if, 
under  the  peculiar  temperament  or  condition  of 
health  of  an  individual  upon  whom  it  is  in- 
flicted, such  injury  appears  as  the  active,  effi- 
cient cause  that  sets  in  motion  agencies  that  re- 
sult in  death,  without  the  intervention  of  any 
other  independent  force,  then  it  should  be  re- 
garded as  the  sole  and  proximate  cause  of  death. 
The  fact  that  the  physical  infirmity  of  the  vic- 
tim may  be  a  necessary  condition  to  the  result 
does  not  deprive  the  injury  of  its  distinction  as 
the  sole  producing  cause.  In  such  case,  dis- 
ease or  low  vitaUty  do  not  arise  to  the  dig- 
nity of  concurring  causes,  but,  in  having  depriv- 
ed nature  of  her  normal  power  of  resistance  to 
attack,  appear  rather  as  the  passive  allies  of  the 
agencies  set  in  motion  by  the  injury." 

See,  also.  Belle  t.  Travelers'  Protective 
Ass'n,  165  Mo.  App.  629,  135  S.  W.  497;  Mod- 
em Woodman  Accident  Ass'n  t.  Shryock,  54 
Neb.  250,  74  N.  W.  607,  89  L.  R.  A.  826 ;  Con- 
tinental Casualty  Co.  v.  Lloyd,  165  Ind.  52, 
73  N.  B.  824 ;  Bohaker  v.  Travelers'  Ins.  Co., 
215  Mass.  32,  102  N.  E.  342,  46  L.  R.  A.  (N. 
S.)543. 

[2]  2.  The  opinion  evidence  Introduced  In 
this  case  was  not  conclusive  or  controlling. 
As  has  several  times  been  held  by  this  court, 
the  opinion  of  witnesses,  expert  and  nonex- 
pert, is  submitted  to  Juries  under  a  different 
rule  from  that  concerning  testimony  of  wit- 
nesses who  purport  to  swear  to  actual  facts. 
It  is  the  duty  of  the  Jury  to  accept  as  true 
testimony  of  the  latter  kind,  unless  the  wit- 
ness is  Impeached  or  otherwise  discredited; 
but  the  opinions  of  witnesses,  expert  or  non- 
expert, are  submitted  to  the  Jury  for  merely 


whatever  the  Jury  may  think  they  are  worth. 
The  Jury,  upon  review  of  the  facta  in  the 
case,  or  even  by  reference  to  their  own  ex- 
perience, may  discard  entirely  the  opinion  of 
the  most  learned  expert ;  and  certainly  an  ex- 
pert witness  cannot  by  categorical  testimony 
decide  the  entire  issue  in  a  cause,  unless  tbe 
jury  approves  bis  statement. 

"An  expert  may  aid  the  jury,  but  he  cannot 
perform  die  functions  of  a  juror  and,  under  tbe 
guise  of  giving  testimony,  state  a  legal  conclu- 
sion. An  expert  may  give  his  opinion  as  to 
medical  facts,  but  he  cannot  determine  the  le- 
gal classification  of  such  facts  and  testify  as 
to  what  was  or  was  not  'a  contributing  cause' 
of  an  injury."  Travelers',  etc.,  Co.  v.  Thorn- 
ton, 119  Ga.  465,  46  S.  E.  67& 

Even  U  tbe  physician  could  testify  cate- 
gorically In  the  present  case  that  the  fall  was 
not  tbe  sole  and  exclusive  cause  of  tbe  death 
of  tbe  deceased,  that  evidence,  under  tbe  rule 
88  to  the  probative  value  of  opinion  evidence, 
would  not  have  demanded  a  verdict  in  favor 
of  the  defendant  or  authorized  tbe  award 
of  a  nonsuit 

[3]  3.  Upon  tbe  testimony  in  tbe  present 
record,  a  Jury  must  decide  what  was  tbe  real 
efficient  proximate  cause  of  Judge  Hall's 
death. 

"When  two  or  more  causes  contribute  to  an 
injury,  where  there  is  doubt,  or  the  facts  are 
of  a  character  that  equally  prudent  persona 
would  draw  different  conclusions  therefrom,  in 
such  cases,  which  of  the  contributing  causes  is 
the  efficient,  dominant,  proximate  cause,  is  a 
question  to  be  submitted  to  the  jury."  Conti- 
nental, etc.,  Co.  v.  Lloyd,  165  Ind.  52,  73  N.  E. 
824. 

"The  genius  of  our  law  does  not  daim  for  it 
infallibility.  It  recognizes  that  there  is  an  ele- 
ment of  uncertainty  that  enters  into  every  fo- 
rensic contest,  which  human  wisdom  cannot  al- 
ways make  certain,  and  its  aim  is  to  come  as 
close  to  the  right  as  the  means  at  hand  will 
permit.'  Under  our  system  of  jurisprudence  the 
jury  is  the  tribunal  to  which  questions  of  this 
kind  are  submitted  for  determination,  and  with 
all  their  human  liability  to  err  we  have  never 
yet  discovered  any  better  tribunal  for  the  trial 
of  questions  of  fact,  even  wbere  highly  scientific 
propositions  are  involved.  Science  itself  ap- 
peals to  common  sense  for  its  recognition." 
Fetter  v.  Fidelity,  etc.,  Co.,  174  Mo.  256,  73 
S.  W.  692.  61  L.  R.  A.  459,  97  Am.  St.  Bep. 
560. 

And  so,  while  we  hesitate  to  dUCer  with  our 
very  able  brother  of  the  trial  bench  who  pre- 
sided in  tbe  present  case,  we  are  clearly  of 
the  opinion  that  the  evidence  in  this  record 
should  have  been  submitted  to  a  Jury. 

Judgment  reversed. 

BROTLES,  J.,  not  presiding. 

■    a«  Ga.  App.  446) 

ANDERSON  v.  CAVANAUGH  &  BEARDEN. 

(No.  5931.) 
(Court  of  Appeals  of  Georgia.    June  11,  1915.) 

(Byllalut  by  the  Court.) 
1.  Contracts  «=>10— Mutxjautt. 

A  contract  reciting  that  it  was  "for  the  de- 
livery of  actual  cotton,"  and.  was  "not  to  be 
settled  by  the  price   of  futures,"   whereby  <m« 
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person  agreed,  for  and  in  consideration  of  the 
Sam  of  $1  in  hand  paid,  to  sell  to  another,  for 
delivery  at  a  place  named,  at  any  time  at  the 
option  of  the  seller '  between  October  1st  and 
November  30th  of  that  year,  25  bales  of  cotton, 
to  average  500  pounds  per  bale,  of  a  specified 
grade,  at  the  ^rice  of  10%  cents  per  pound  for 
that  grade,  with  deductions  and  additions  for 
other  grades,  according  to  the  differences  in  ef- 
fect on  the  day  of  delivery,  classification  and 
'weight  to  be  settled  at  the  agreed  place  of  de- 
livery, which  is  signed  by  the  seller,  and  upon 
which  the  buyers  entered  the  following  signed 
acceptance:  "We  accept  the  above  contract  sub- 
ject to  the  conditions  and  obligations  as  there- 
in stated"— was  mutually  binding,  unconditional, 
explicit,  and  complete  as  to  its  terms.  Gates 
y.  Freeman  &  Reeves,  11  Ga.  App.  346,  75  S. 
B.  265.  See,  also,  Hamby  v.  Truitt,  14  Ga. 
App.  515  (1),  81  S.  E.  593 ;  Luke  v.  Livingston, 
8  Ga.  App.  lie,  70  S.  B.  596;  PhiUips  v. 
Riser,  8  Ga.  App.  634,  70  S.  E.  79;  Lundy 
V.  Livingston,  11  Ga.  App.  804-806  (3),  76 
S.  £.  694.  The  demurrer,  on  the  ground  that 
the  contract  was  unilateral,  was  therefore  prop- 
erly overruled. 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent.  Dig.  {$  21-40;  Dec.  Dig.  «=3lO.] 

2.  Appbai,  and  Ebrok  «=>553— Presentation 
FOB  Review- Pboffxbed  Amendment— Biix 

OF   EXCBPTIONS. 

The  proffered  amendment,  which  was  re- 
jected by  the  court,  i*  not  set  forth  either  liter- 
ally or  in  substance  In  the  bill  of  exceptions,  or 
attached  thereto  as  an  exhibit,  and  therefore 
forms  no  part  of  the  record  in  the  case,  and  this 
court  cannot  consider  what  purports  to  be  a 
copy  of  it  which  is  embraced  in  the  transcript 
of  the  record  sent  up  by  the  cleric  of  the  court 
below.  "Where  exception  is  sought  to  be  taken 
to  the  refusal  of  the  court  to  allow  such  an 
amendment,  it  should  be  set  forth,  literally  or 
in  substance,  in  the  bill  of  exceptions,  or  at- 
tached thereto  as  an  exhibit.  An  amendment 
which  is  offered,  but  which  the  court  declines  to 
allow  filed,  does  not  become  a  part  of  the  rec- 
ord in  the  case,  and  this  court  cannot  consider 
what  purports  to  be  a  copy  of  it  appearing  In 
the  transcript  of  the  record."  Taylor  v.  alc- 
Laughlin,  120  Ga.  703-706,  48  S.  B.  203.  "The 
rule  is  well  settled  that  where  a  party  offers 
an  amendment  to  his  pleading,  and  the  judge 
de<^Des  to  allow  it,  tlie  proffered  amendment 
cannot  be  specified  as  record."  Schaeffer  v. 
Central  of  Georgia  Railway  Co.,  6  Ga.  App. 
282,  283,  64  S.  K.  1107,  and  cases  there  cited. 
Aliter,  if  the  amendment  had  been  allowed  and 
filed,  and  was  thereafter  striclten  by  the  court. 
McCaU  V.  Herring,  116  Ga.  235,  42  S.  E.  468. 
[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  {{  2461,  2462,  2465-2471; 
Dea  Dig.  <S=>553.] 

3.  Sales  ®=»406  —  Breach  of  Contbact  — 
Right  of  Action— Conditions  Precedent 
— Demand. 

The  contract  for  the  breach  of  which  the 
plaintiff  sought  damages  was  mutually  binding, 
and  according  to  its  terms  no  demand  for  the 
delivery  of  the  property  described  in  the  con- 
tract was  necessary  as  a  condition  precedent  to 
the  bringing  of  the  action.  Lundy  v.  Livlng- 
Bton,  supra,  and  cases  there  cited. 

[Ed.  Note.— For.  other  cases,  see  Sales,  Coit. 
Dig.  U  1156-1158;    Dec.  Dig.  «=>406.] 

4.  Evidence  «=»418  —  Pabol  —  Contract  oi 
Sale.- 

The  contract  sued  upon  was  by  its  terms 
between  the  plaintiffs  and  the  defendant  alone, 
and  there  was  no  error  in  excluding  parol  tes- 
timony tending  to  vary  its  terms  by  showing 
that  Uie  instrument  in  fact  covered,  concerned, 
or  related  to  an  agreement  between  the  plain- 


tiffs and  a  person  other  than  the  defendant  in 
whose  behalf  or  as  surety  for  whom  the  defend- 
ant in  fact  acted  in  subscribing  her  name  thereto. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  IS  1722,  1906-1911 ;  Dec.  Dig.  «=» 
418.] 

5.  Evidence  4=9437  —  Pabol  —  Oontbact  of 
Sale. 

There  was  no  error  in  excluding  testimony 
that  the  seller  understood  that,  when  she  signed 
the  contract  sued  upon,  either  party  thereto 
could  discharge  the  same  at  any  time  during 
the  life  of  the  contract  by  paying  the  difference 
between  the  price  of  futures  and  the  contract 
price  of  cotton  as  stated  in  the  contract.  The 
contract  was  in  writin|[,  was  plain  and  unam- 
biguous, and  parol  testimony  was  inadmissible 
to  ingraft  thereon  an  agreement  tending  to  de- 
stroy its  legality  and  to  establish  that  it  was 
purely  speculative  in  its  nature,  or,  in  other 
words,  to  vary  its  plain  meaning. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  2025-2029;   Dec.  Dig.  «=»437.] 

6.  Evidence  «=>139— Breach  of  Contract- 
Evidence  OF  Other  Transactions. 

The  court  did  not  err  in  excluding  testi- 
mony that  another  person  "had  a  contract  for 
the  delivery  of  cotton"  with  the  plaintiffs  which 
was  settled  by  payment  to  them  of  the  differ- 
ence between  the  price  of  cotton  at  the  date  of 
settlement  and  the  price  named  in  the  contract. 
The  conduct  of  the  plaintiffs  in  adjusting  other 
cotton  contracts  (even  had  it  appeared  from  the 
evidence  offered  and  excluded  that  the  contract 
was  of  like  characteri  could  not  affect  the  lia- 
bility of  the  seller  under  the  contract  sued  upon, 
nor  could  evidence  showing  that  the  plaintiffs 
were  engaged  generally  in  cotton  speculation 
with  others  render  invalid  the  contract  with  the 
defendant 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  415;    Dec.  Dig.  «=3l39.] 

7.  Gaming  «=»11— Trial  «=»2&— Gambling 
Contract— Conduct  of  Court- Intimation 
OF  Opinion. 

No  intimation  of  opinion  on  the  part  of  the 
court  as  to  the  nature  of  the  contract  was  con- 
veyed by  the  question  twice  propounded  by  him 
to  a  witness  for  the  defendant,  whether  it  was 
understood  by  the  plaintiff  in  the  case  that  set- 
tlement would  be  had  by  the  payment  of  the  dif- 
ference in  price  between  future  cotton  and  the 
price  of  cotton  at  the  time  of  tlie  settlement, 
or  whether  it  was  so  .understood  by  the  wit- 
ness himself— the  husband  and  agent  of  the  de- 
fendant. It  was  Important  to  know  whether 
both  parties  to  the  contract  intended  to  specu- 
late, and  the  question  was  entirely  germane  and 
proper.  "An  executory  agreement  for  the  sale 
of  goods  to  be  delivered  at  a  future  date  is  val- 
id ;  and  such  a  transaction  will  not  be  declared 
invalid  on  the  ground  of  being  a  gambling  con- 
tract, unless  it  is  made  to  appear  that  neither 
of  the  parties  contemplated  an  actual  delivery, 
and  it  was  the  intention  of  both  that  there 
should  be  no  actual  delivery,  but  on  the  day 
fixed  for  delivery  there  should  be  a  settlement  of 
differences  based  on  the  market  value  of  the 
goods  on  that  day."  Robson  &  Evans  v.  Weil, 
142  Ga.  429,  431  (2),  83  S.  E.  207.  and  cases 
there  cited. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent.  Dig.  85^19-21,  23,  26;  Dec.  Dig.  <S=>11 ; 
Trial,  Cent  Dig.  U  80-83,  508 ;  Dec.  Dig.  <S=» 
29.] 

8.  New  Trial  «=s>163— Ground  of  Motion— 
Assignments  of  Ebrob. 

The  assignments  of  error  in  the  fourth  and 
eleventh  grounds  of  the  motion  for  a  new  trial, 
based  on  the  alleged  recharge  of  the  jury  by 
the  court  during  the  temporary  absence  of  de- 
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fendant'a  eoanBd  on  leave,  are  identical,  not 
only  in  effect,  but  even  in  the  language  employ- 
ed, and  since  the  court  expressly  declined  to 
approve  the  eleventh  ground  of  the  amendment 
to  the  motion  for  a  new  triat  it  must  be  con- 
cluded that  the  fourth  ground  raising  the  identi- 
cal question  is  also  not  approved,  and  therefore 
we  cannot  consider  this  assignment. 

[Ed.  Note.— Fbr  other  casea,  see  New  Tilal, 
Gent  Dig.  SS  330-332;    Dec.  Dig.  <S=»163.] 

9.  CONTBAGTS  «=>140— VaUOITT— FiBV  DOINQ 

Ilt.boai.  BusiNKsa. 

The  coort  did  not  err  in  refosing  a  request 
to  charge  "that  if  the  firm  of  Cavanaugh  & 
Beerden  was  formed  for  the  purpose  of  specn- 
lating  in  cotton  through  the  method  of  contract 
for  fnture  delivery,  and  purchasing  same  solely 
for  speculating  in  cotton,  tlien  the  partnership 
would  b«  an  Illegal  partnership,  and  any  con- 
tract made  by  tiiem  pursuant  to  said  illegal 
agreement  would  be  void."  Had  the  firm  been 
organized  to  carry  on  an  illegal  business  (which 
the  evidence  does  not  disclose),  the  contract  sued 
upon  may  have  nevertheless  itself  been  a  legal 
and  binding  contract. 

[E!d.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §{  713-721;  Dec.  Dig.  «=9l40.] 

10.  Trial     €=>252— Instbuctioks— Apflioa- 
BiLiTT  TO  Evidence. 

Neither  did  the  court  err  in  refusing  the 
various  requests  to  charge  the  law  touching 
surety  contracts  made  by  a-  married  woman  in 
behalf  of  iier  husband.  The  contract  involved 
was  in  writing,  was  signed  solely  by  the  seller, 
Mts.  Anderson,  and  her  husband  was  not  bound 
thereby^  nor  could  he  have  been  so  bound,  and 
the  entire  evidence  (including  her  own)  tended 
to  show  that  she  signed  the  instrument  as  prin- 
cipal, though  at  her  husband's  request 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  il  605,  596-612 ;    Dec.  Dig.  <8=>252.] 

11.  Vebdiot  ahd  Denial  of  New  Tbial  Ap- 

PJtOVEO. 

The  evidence  authorized  the  verdict  re- 
turned, and  the  trial  judge  did  not  err  in  over- 
ruling the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Morgan  Coun- 
ty ;  J.  B.  Tark,  Judge. 

Action  by  Cavanaugh  &  Bearden  against 
O.  V.  Anderson.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

M.  C.  Few,  of  Madison,  for  plaintiff  In  er- 
ror. S.  H.  Sibley,  of  Cnion  Point,  and  WllU- 
ford  &  Lambert,  of  Madison,  for  defendant 
In  error. 

WADB,  3.    Judgment  afBrmed. 


(U  Oa.  App.  417) 

McBREARTT  y.  MAYOR  AND  COUNOII* 

OF  CITY  OF  MACON.    (No.  6532.) 

(Court  of  Appeals  of  Georgia.    June  8,  181S.) 

(Svtlabtu  by  the  Court.) 

Intoxioatino  LiguoBS  ®=>236— Kegpino  tob 
Sale  —  Violation  of  Ubdinadok  —  Svvwi- 
CKNCT  of  Evidence. 

The  evidence  was  sufficient  to  authorize  a 
conviction  under  the  municipal  ordinance  mak- 
ing it  unlawful  to  keep  for  sale  intoxicating 
liquor  in  the  city. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  Z0OS22 ;  Dec  Dig.  «=> 
230.] 

Kussell,  C.  J.,  dissenting. 


Error  from  Superior  Court,  Bibb  County*, 
H.  A.  Mathews,  Judge. 

John  McBrearty  was  convicted  of  keepin| 
intoxicating  liquor  for  sale  in  violation  of  an 
ordinance  of  the  (Dlty  of  Macon,  and,  cer- 
tiorari  being  overruled,  he  brings  error.  At- 
firmed. 

John  R.  Cooper,  of  Macon,  for  plaintiff  In 
error.  Walter  De  Fore,  of  Macon,  for  de- 
fendant in  error. 

WADE,  J.  The  variouB  asEdgnments  of 
error  set  out  in  the  certiorari,  other  tlian 
the  complaint  that  the  verdict  Is  contrary  to 
the  evidence  and  without  evidence  to  support 
it,  need  not  be  discussed,  since  the  qnestlpiis 
raised  thereby  .have  been  so  often  adjudicat- 
ed by  our  Supreme  Court  and  by  this  court 
that  any  discussion  thereof  would  serve  no 
useful  purpose. 

The  accused  was  convicted  on  the  charge  of 
having  violated  an  ordinance  of  the  city  of 
Macon,  making  it  unlawful  to  keq)  for  sale 
iutoxicatlng  liquors  within  the  corporate  lim- 
its. The  entire  evidence  adduced  at  the  trial. 
as  appears  from  the  petition  for  certiorari 
and  the  answer  of  the  recorder,  and  including 
also  the  statement  of  the  defendant,  was  as 
follows:. 

Dare  RUey,  a  police  officer,  testified: 

"I  made  a  raid  yesterday  afternoon  about  5 
o'clock  at  the  place  on  Monroe  street  called  the 
'John  McBrearty  Place,'  and  I  found  eight  pints 
of  whisky  in  tlie  harness  house  in  the  place,  and 
I  arrested  two  or  three  negroes  there  and  put 
them  in  jail.  I  arrested  this  young  negro,  Chat^ 
lie  Mathews,  and  put  him  in  jaiL  I  found  these 
two  bottles  of  whisky,  one  pint  and  one  half 
pint,  full  on  these  negroes'  persons.  I  raided 
the  grocery  store,  and  1  found  no  "whisky  there, 
except  these  two  bottles  found  on  the  neeroea 
that  I  arrested  and  put  in  jail.  Charlie  Math- 
ews, one  of  the  negroes,  was  not  there  when  the 
raid  was  made." 

Luther  Scott  (colored)  testified: 
"On  yesterday,  I  bought  this  bottle  of  whisky 
from  Charlie  Mathews  In  this  place ;  they  call- 
ed it  Mr.  McBrcarty's  place.  I  paid  30  cents 
for  it  This  little  boy  that  I  bought  the  whisky 
from  is  not  there  all  the  time.  There  is  an- 
other negro  there,  that  stayed  there,  that  I 
bought  whisky  from.  He  ran  away  yesterday 
afternoon.  I  was  locked  np  last  night  to  be  a 
witness  in  this  case.  I  did  not  turn  state's  evi- 
dence to  get  out.  But  I  am  in  prison  now;  I 
have  been,  but  I  suppose  I  will  gain  my  lib- 
erty." 

Ben  Stafford  (colored)  testified: 
"I  was  in  the  place  on  Monroe  street  yester- 
day afternoon  and  bought  a  bottle  of  whisky 
from  this  boy,  Charlie  Mathews;  he  was  stay- 
ing there.  There  was  another  negro  in  there 
when  I  bought  the  whisky,  who  was  grown, 
and  he  ran  away.  This  is  the  only  whisky  that 
I  ever  bought  from  this  boy..  I  was  locked  np 
last  night  to  be  a  witness  in  this  case.  I  did 
not  turn  state's  evidence  to  get  out  But  I  am 
in  prison  now;  I  have  been,  but  I  snppose  I 
will  gain  my  liberty." 

Charlie  Mathews,  a  codefendant,  made  the 
following  statement: 

"I  did  not  sell  any  whisky  to  these  negro  men 
who  have  sworn  here  against  me.  I  have  never 
sold  any  whisky  there  to  anybody.    I  stay  there 
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and  clerk  in  the  grocery  store,  but  I  have  never 
sold  any  whisky.  I  was  not  there  at  the  time 
the  raid  was  made  by  the  officers  of  the  city." 

John  McBrearty,  the  defendant  then  on 
trial,  made  the  following  statement  to  the 
Jury: 

"I  am  not  guilty  of  the  accusation.  I  did 
not  sell  any  whisky.  I  know  nothing  about  the 
boy,  Charlie  Mathews,  selling  any  whisky  at  my 
grocery  store.  The  officers  made  a  raid  out 
tiiere  yesterday  afternoon  abont  6  o'clock,  but 
I  have  no  knowledge  of  the  sale  of  any  whisky 
at  that  place.  I  did  not  sell  it  or  authorize  it 
to  be  sold.  The  negroes  that  were  locked  up 
walked  into  the  front  door  of  the  store,  and 
went  to  the  back  door,  and  took  the  whisky  out 
of  their  pockets  and  started  drinking  it  These 
two  negroes,  Luther  Scott  and  Ben  Stafford, 
that  I  refe?  to,  are  the  witnesses  who  swore 
against  the  negro  Charlie  Mathews." 

The  recorder  answered  that  the  petition 
"sets  forth  fairly  what  occnrred  at  said 
trial,  except  the  witness  Lather  Scott  testi- 
fied that  the  boy  that  be  got  the  whisky  from 
in  this  place  worked  for  the  defendant,  and 
tbat  he  had  bought  whisky  there  before." 

It  is  insisted  by  connsel  for  the  plaintiff  in 
error  that  this  evidence  raises  merely  a  snspl- 
don  of  guilt  against  the  accnsed,  and  does 
not  anthorlze  the  Inference  of  his  guilt,  | 
drawn  by  the  recorder.  The  evidence  is ; 
somewhat  weak  and  nnsatlsfactory,  and  Is 
circumstantial  bo  far  as  it  tends  to  disclose 
tbe  purpose  of  the  accused  in  having  the  liq- 
uor at  his  place  of  business;  but  there  were 
circumstances  In  proof  from  which  the  re- 
corder might  properly  have  Inferred  that  be' 
kept  the  llqnor  at  his  place  of  business  for 
the  purpose  of  sale,  and  that  this  hypothesis 
was  supported  by  the  proved  circumstances 
to  the  exclusion  of  all  other  reasonable  hy- 
potheses. 

It  is  Insisted,  first,  by  the  plaintiff  In  error, 
that  there  was  no  proof  that  any  intoxicating 
llqnor  was  actually  stored  by  him.  From  the 
evidence  of  Riley,  it  will  be  observed  that 
eight  pints  of  whisky  were  found  "in  the 
harness  housie  in  the  place"  known  as  the 
John  McBrearty  place.  No  whisky  was  found 
In  the  grocery  store  conducted  by  McBrearty ; 
bat,  from  the  testimony  of  this  witness,  the 
'harness  house"  was  evidently  a  component 
part  or  a  room  of  the  place  conducted  by 
McBrearty,  and  therefore  the  court  was  ao- 
tborlzed  In  finding  that  the  whisky  was  In 
blB  place.  McBrearty  himself,  in  his  state- 
ment, did  not  deny  that  the  "harness  house" 
lefferred  to  was  In  fact  under  his  control  and 
constltated  a  part  of  his  store  or  place  of 
business,  nor  did  he  deny  that  the  whisky 
found  by  the  officer  was  his  property  and  in 
bis  possession,  though  be  said  he  bad  no 
knowledge  of  th&  sale  of  any  whisky  at  that 
place,  and  neither  sold  whisky  nor  authoriz- 
ed It  to  be  sold.  The  defendant's  only  wit 
ness,  Charlie  Mathews  (who,  according  to  his 
own  testimony,  was  a  clerk  in  the  grocery 
store),  also  failed  to  deny  that  the  "harness 
house,"  where  Blley  testified  he  found  eight 
pints  of  whisky,  was  under  tbe  contr«fl  of  the 
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d^efendant,  or  was  a  part  of  bis  grocery  store, 
or  tbat  whisky  was  found  there.  So  It  may 
t>e  rationally  concluded  tbat  the  recorder  was 
authorized  to  find,  from  the  testimony  of 
RUey,  wholly  uncontradicted,  tbat  eight  pints 
of  whisky  were  found  In  the  possession  of 
the  accused  at  his  store  or  place  of  business 
within  tbe  corporate  limits  of  the  city  of 
Macon. 

As  to  tbe  establishment  of  any  connection 
between  tbe  sale  of  whisky  made  at  the  de- 
fendant's storehouse  by  his  clerk  oi  clerks 
and  tbe  defendant  himself,  and  therefore  as 
to  the  purpose  for  which  he  had  the  whisky, 
the  evidence  is  not  so  direct;  bnt  there  was 
enough  shown  to  authorize  tbe  conclusion, 
reached  by  the  recorder,  that  tbe  sales  made 
were  made  with  the  knowledge  and  ccnsent 
of  tbe  defendant.  Except  by  way  of  intro- 
duction to  what  follows,  it  is  nnnecessaiy  to 
advert  to  the  proposition  that  in  misdemean- 
ors all  who  participate  are  principals.  It 
was  said  by  Judge  Bleckley,  In  Kinnebrew 
y.  State,  80  Ga.  232  (2,  3),  5  &  S.  66,  that: 

"A  general  authority  by  an  employer  to  his 
clerk  to  sell  unlawfally  will  render  him  an- 
swerable criminally  for  any  single  sale  made 
by  the  clerk  in  pursuance  of  such  authority," 
and  "whether  a  general  authority  from  an  em- 
ployer to  his  clerk  will  suffice  to  render  tbe  for- 
mer answerable  criminally  for  an  unlawful 
sale  made  by  the  latter  is  a  question  of  law; 
and  it  is  also  a  question  of  law  whether  the 
jury  would  be  legally  authori2ed  to  infer  the 
existence  of  a  general  authority  from  a  given 
state  of  facts,  the  logical  $uffioiettev  of  the  fact* 
to  loarrant  the  inference,  and  the  e^tence  of 
the  faott  themtelvet,  ieinp  left  to  the  jurv  for 
their  determination.      (Italics  ours.) 

It  must  be  conceded  that  the  determination 
of  the  facts  as  to  the  various  sales  of  whisky 
was  a  question  solely  for  the  recorder,  and 
tbe  logical  sufficiency  of  the  facts  In  evidence 
to  warrant  the  inference  drawn  therefrom 
was  also  for  determination  by  the  recorder. 
It  only  remains,  then,  for  us  to  say  whether 
tbe  jury  in  this  case  would  be  legally  author- 
ized to  infer  the  existence  of  a  general  au- 
thority from  the  master  to  the  servant  to 
sell,  from  the  facts  as  found  by  the  recorder. 
Whisky  put  up  In  eight  pint  bottles  was 
found  in  the  defendant's  store.  Tbe  very 
fact  tbat  the  whisky  was  found  in  contain- 
ers of  this  size  was  in  itself  a  suspldoua  cir- 
cumstance, indicating  that  it  was  thus  bot- 
tled probably  for  convenience  inl  making 
quick  sales  thereot  Scott  testified  tbat  tbe 
bottle  of  wnlsky  found  on  his  person  when  be 
was  arrested  by  tbe  officer  at  the  defend- 
ant's place  of  business  was  bought  by  him 
from  Charlie  Mathews,  who  was  Indisputably 
shown  to  be  a  clerk  working  for  the  defend- 
ant In  the  defendant's  grocery  store.  Scott 
testified,  also,  tbat  be  bought  whisky  from 
another  negro  at  McBrearty's  place,  who 
"stayed  there,"  but  who  ran  away  on  tbe 
afternoon  when  tbe  place  was  raided  and 
the  witness  was  arrested.  According  to  the 
answer  ot  tbe  recorder,  Scott  testified  dis- 
tinctly tbat: 
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"The  boy  that  he  got  the  whisky  from  in  this 
place  worked  for  the  defendant,  and  that  he  had 
bought  whisky  there  before." 

So  from  Scott's  testimony  It  Is  apparent 
that  at  the  place  of  business  owned  and  con- 
trolled by  McBrearty  someuody,  more  or  less 
habitually  kept  whisky,  which  was  sold  to 
purchasers,  not  only  by  one  derk  working  for 
McBrearty,  but  by  Pwo  different  Indlvlduala 
employed  by  and  working  generally  for  him. 
It  will  be  recalled  here  that  proof  of  a  sale 
by  the  defendant,  or  by  some  one  acting  for 
him  or  by  his  authority,  is  Important  only 
as  demonstrating  the  pwrpote  for  which  the 
whisky  was  kept  at  the  defendant's  place  of 
business;  so  that  the  evidence  of  Scott  that 
he  had  bought  whisky  at  McBrearty's  place 
of  business  "before"  tended  to  indicate  or  il- 
lustrate the  purpose  for  which  McBrearty  had 
In  his  possession  at  the  time  of  the  raid  the 
eight  pints  of  whisky  found  in  that  part  of 
his  store  called  the  "harness  house."  Staf- 
ford also  testified  that  he  bought  a  bottle 
of  whisky  from  Mathews,  the  clerk  of  the  ac- 
cused, on  the  same  afternoon;  so  that  the 
proof  shows  two  sales  of  whisky  at  Mc- 
Brearty's place  by  one  of  his  clerks  during 
the  afternoon  of  the  raid,  and  also  shows 
that  one  of  these  witnesses  had  bought  whis- 
ky at  the  same  place  before  that  time  (how 
often  he  does  not  say)  from  still  another 
clerk  who  worked  fbr  Uie  accused.  Of  course 
it  is  possible  that  these  whisky  sales  may 
have  been  conducted  by  the  two  clerks  in 
McBrearty's  place  of  business  and  literal- 
ly under  his  nose,  without  his  knowledge 
or  consent,  and  that  they,  and  not  he,  may 
have  stored  in  that  part  of  the  store  call- 
,ed  the  "harness  house"  the  eight  pints  of 
whisky  found  by  the  officer;  but  It  Is  hardly 
conceivable  that  this  was  the  truth  oC  the 
case,  and  certainly,  while  the  evidence  did 
not  demand  a  Judgment  of  guilty,  the  record- 
er had  the  right  to  infer,  from  the  facts  in 
evidence,  that  McBrearty  had  given  a  general 
authority  to  his  clerk  to  sell  liquor  at  his 
place  of  business,  and  therefore  that  the  whis- 
ky found  stored  at  that  place  was  In  the  pos- 
session of  McBrearty  himself,  and  was  there 
kept  for  the  purpose  of  sale. 

"A  clerk  who  in  a  municipality  sells  intozi- 
cating  liquor  kept  by  his  employer  in  his  place 
of  business  may  be  convicted  of  violating  the 
municipal  ordinance  forbidding  the  keeping  of 
liquor  on  hand  for  the  purposes  of  Illegal  sale." 
Toney  v.  AUanta,  6  Ga.  App.  366  (2),  64  S.  E. 
1106. 

So,  also,  an  employer  may  be  convicted  of 
violating  such  an  ordinance  where  the  testi- 
mony shows  a  sale  of  Intoxicating  liquor 
kept  at  his  place  of  business,  if  the  facts  and 
drcnmstances  proved  warrant  the  inference 
that  the  sales  were  made  under  a  general 
authority  from  him,  or  by  his  consent  and 
approval  and  for  his  benefit  It  was  said  in 
Rooney  T.  Augusta,  117  Ga.  709  &),  45  S.  E. 
72,  that: 

"A  sale  of  liquor  by  a  person  in  charge  of 
the  regular  place  of  business  of  a  liquor  dealer, 
at  a  time  when  a  sale  could  not  be  lawfully 


made,  will  authorize  a  conviction  of  the  liqnor 
dealer  for  a  violation  of  an  ordinance  of  the 
character  above  indicated  [an  ordinance  pro- 
hibiting the  having  or  keeping  of  intoxicating 
liquors  within  the  corporate  limits  for  the  pur- 
pose of  illegal  sale],  when  on  the  trial  the  ac- 
cused does  not  make  it  appear  to  the  satis&c- 
tion  of  the  court  that  the  person  in  charge  of 
the  place  of  business  was  not  authorized  to 
make  the  sale." 

When  the  testimony  showed  that  the  sale 
was  made  in  the  place  of  business  of  the  ac- 
cused, and  was  made  by  his  clerk,  who,  un- 
der his  own  statement,  had  general  authority 
to  sell  goods  in  his  grocery  store,  a  strong  in- 
ference was  created  that  the  clerk  had  au- 
thority to  sell  the  whisky  which  the  proof 
showed  he  did  actually  sell,  notwithstanding 
the  presumption  of  innocence  existing  in  be- 
half of  the  accused,  and  we  cannot  say  that 
the  recorder  was  not  Justified  In  disregard- 
ing the  attempt  on  the  part  of  the  accused, 
by  his  statement  alone,  to  show  that  his 
derk  "was  not  authorized  to  make  the  sale" 
or  sales,  espedally  when  the  improbability 
of  their  being  made  by  the  clerk  without  the 
knowledge  of  the  proprietor  is  considered. 
As  was  said  by  Russell,  C.  J.,  in  Bragg  tj 
State,  15  Ga.  App.  631,  84  S.  E.  82: 

"The  circumstances  were  certainly  anfBcient 
to  raise  such  a  presumption  that  the  actual 
seller  was  an  agent  of  the  defendant  as  to  shift 
the  burden  and  call  for  explanation  at  his 
hands  and  proof  of  the  fact  that  the  party  mak- 
ing the  sale  was  not  his  agent." 

No  stronger  presumpti(Mi  of  innocence  ex- 
ists in  behalf  of  one  accused  of  the  violation 
of  a  liquor  law  than  in  favor  of  those  accus- 
ed of  other  offenses. 

This  court,  in  Groves  v.  State,  8  Ga.  App. 
690,  70  S.  El  93,  speaking  through  Russell,  J., 
who  delivered  the  opinion  for  the  court,  said: 

"Though  there  was  no  direct  evidence  that 
the  defendant  directed  or  authorized  the  sales 
of  the  intoxicants,  which  were  proved  to  have 
been  made  by  his  employes,  the  circumstantial 
evidence  to  that  effect  is  sufficient  to  exclude 
any  other  reasonable  supposition.  All  of  the 
circumstances  illustrating  the  conduct  of  the 
defendant's  business  and  his  familiarity  with 
its  details,  as  well  as  his  frequent  presence  and 
close  personal  superintendence  and  supervision 
of  Ills  places  of  business,  w4iere  intoxicating 
liquors  were  sold,  authorized  the  jury  to  infer 
that  the  unlawful  sales  were  made  with  his  con- 
sent; and  this  in  spite  of  the  fact  that  he  had 
forbidden  his  salesmen  to  violate  the  law.  If 
the  jury  had  foimd  (as  the  circumstances  of 
this  case  would  have  warranted  them  to  find) 
that  the  defendant  was  obliged  to  kno^  that  his 
employes  were  disobeying  his  oral  instructions, 
and  yet  retained  them  in  his  employ,  the  jory 
were  authorized  to  infer  that  his  instractiona 
to  his  employes  were  not  given  bona  fide,  or 
with  the  intention  that  they  should  be  obeyed, 
but  were  given  merely  for  the  purpose  of  pre- 
paring a  defense  if  be  should  be  detected  in  a 
violation  of  the  law." 

It  was  held  in  that  case  that  because  the 
facts  and  drcnmstances  illustrating  tbe  con- 
duct of  the  defendant's  business  and  his 
familiarity  with  its  details,  as  well  as  his 
frequent  presence  and  close  personal  supnln- 
tendence  and  supervision  of  his  places  of 
business  where  intoxicating  liquors  were 
sold  (apparently  he  had  more  than  one  place 
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of  business,  and  tberefore  could  not  at  all 
times  personally  conduct  or  superintend  any 
one  place),  authorized  the  Jury  to  Infer  that 
the  unlawful  sales  were  made  with  his  con- 
sent, and  this  notwithstanding  the  fact  that 
be  had  actually  forbidden  his  salesmen  to 
violate  the  law  in  the  sale  of  liquor.  In  the 
case  under  consideration,  while  it  does  not 
appear  from  the  evidence  how  close  was  the 
snpervlsiou  McBrearty  exercised  .over  the 
conduct  of  bis  grocery  business,  It  may  be  rea- 
sonably inferred  that  he  was  there  a  large 
part  of  the  time.  If  not  all  the  time,  since 
the  record  does  not  disclose  that  he  had  any 
other  place  of  business,  and  the  negro  derk, 
Charlie  Mathews,  who  worked  for  blm  in 
the  grocery  store,  was  a  mere  boy,  to  whose 
care  It  can  hardly  be  assumed  be  would  have 
left  the  management  and  conduct  of  his 
grocery  store;  and  It  does  not  appear  that  he 
went  through  the  Idle  form  of  forbidding  his 
clerk,  Mathews,  to  sell  Uquor  at  his  place  of 
bnsiiiess,  which  be  himself  was  actually  in 
charge  of,  and  where,  therefore,  any  sales 
made  would  almost  of  necessity  be  made  with 
his  knowledge  and  consult.  The  case  as 
made  out  against  McBrearty,  so  far  as  dis- 
closed by  the  facts  recited  In  the  opinion  of 
this  court  in  the  Groves  Case,  Is  certainly  as 
satisfactory  as  that  against  Groves,  which 
this  court  sustained,  holding  that  since  the 
defendant  retained  in  his  employ  the  clerks 
who  were  disobeying  his  instructions  not  to 
sell  whisky,  the  jury  were  authorized  to  in- 
fer that  the  Instructions  were  not  given  with 
the  Intention  that  they  should  be  obeyed,  but 
were  given  merely  for  the  purpose  of  pre- 
paring a  defense  tn  case  the  defendant  was 
detected  in  a  violation  of  the  law.  The  evi- 
dence In  the  present  case  discloses  that  the 
negro  boy  Charlie  Mathews  had  been  for 
some  Indefinite  time  In  the  defendant's  em- 
ployment; and  since  the  sales  of  whisky 
made  by  this  boy  were  necessarily  almost  un- 
der the  eye  of  the  defendant,  the  recorder 
was  Justified  in  concluding  that  the  defend- 
ant had  knowledge  thereof,  and  since  the 
defendant  did  not  discharge  Mathews,  but 
retained  him  In  the  same  employment  even 
after  the  raid  and  the  consequeot  exposure 
of  his  actions,  and  up  to  the  day  of  the  trial, 
and  it  nowhere  appeared  that  the  defendant 
had  forbidden  him  to  sell  intoxicants,  the  re- 
corder was  warranted  in  further  concluding 
tbat  the  sales  were  made  by  the  derk,  not 
only  with  the  knowledge  and  consent  of  his 
employer,  bat  for  his  benefit  and  by  his  ex- 
press direction  even. 

Finally,  it  has  been  often  said  by  this  court 
that  where  one  Is  convicted  of  the  violation 
ot  a  municipal  ordinance,  and  the  Judgment 
is  attacked  on  the  ground  that  It  is  not  sup- 
ported by  evidence,  and  the  Judge  of  the  su- 
perior court  has  approved  the  finding  of  the 
municipal  court,  so  far  as  such  an  attack  on 
the  evidence  Is  concerned,  this  court  will  not 


reverse  that  ruling,  where  there  la  even 
»liOht  evidence  to  warrant  the  conclusion 
reached.  As  we  have  already  indicated,  we 
think  the  evidence  In  this  case  was  weak, 
and  yet  we  cannot  say  that  it  Is  Insufladent 
to  sustain  the  Judgment  of  guilty,  even 
though  circumstantial  evidence  alone  was  re- 
lied upon  to  establish  the  purpose  for  which 
the  accused  kept  the  intoxicating  liquors  at 
his  store.  To  our  minds,  as  to  the  mind  of 
the  recorder  who  tried  the  case,  and  to  the 
mind  of  the  learned  and  careful  Judge  of  the 
superior  court  who  reviewed  the  trial  on 
certiorari,  no  other  reasonable  hypothesis  is 
supported  by  the  evidence  as  a  whole  than 
that  whisky  found  In  McBrearty's  possession 
was  kept  by  him  for  the  purpose  of  illegal 
sale,  that  such  sales  were  made  on  the  day 
the  whisky  was  seized,  as  well  as  before  that 
day,  by  his  derks  acting  under  and  by  vir- 
tue of  at  least  a  general  authority  from  him, 
and  the  purpose  of  the  keeping  was  there- 
fore established. 
Judgment  affirmed. 

BUSSEIiL,  O.  J.,  dissents. 

"°°°^°"  (M  Cte.  App.  428} 

BHODES  et  aL  v.  ELBEETON  &  B.  RT.  CO. 
(Court  of  Appeals  of  Georgia.    June  11,  1915.) 

(8vn<tlu$  by  the  Court.) 
1.  Apfeai.  .ajtd  Esbob  «s>255,  853  —  Bnxa 
AND  NOTKB  «=»616— OOTJBTS  «=»486— Waiv- 

XB  OP  Objections — Exceptions— NEOEsannr. 
As  no  exception  was  taken  to  the  ruling  of 
the  trial  court,  which  allowed  the  defendants, 
over  objection  to  amend  their  plea,  by  setting  up 
that  the  note  sued  upon,  given  to  cover  a  sub- 
scription for  stock  in  a  proposed  railway  coriio- 
ratioD,  was  an  illegal  and  unenforceable  con- 
tract because  the  plaintiff  had  failed  to  register 
its  business  as  provided  by  section  978  of  the 
CivU  Code  (Acts  1909,  p.  60,  «  5),  this  ruUng 
became  the  law  of  the  case.  The  final  judg- 
ment of  the  court  (sitting  as  both  court  and 
jury)  simply  holds,  in  effect,  that  this  plea  was 
not  sustained,  in  that  the  evidence  adduced  in 
support  thereof  disclosed  that  at  the  time  the 
contract  was  entered  into,  the  railway  compa- 
ny, which  was  the  payee  of  the  note,  had  not 
constructed  the  railway  afterwards  operated  by 
it,  and  was  neither  then  following  its  vocation 
as  a  common  carrier,  nor  even  prepared  ta 
open  up  and  carry  on  its  business.  Without  a 
railway  track  the  corporation  could  not  "en- 
gage" m  the  business  authorized  by  its  diarter, 
and  the  undisputed  evidence  disdoses  that  there 
was  no  railway  in  existence  at  the  time  the 
note  was  given. 

(a)  Under  the  ruling  in  Toole  v.  Wiregrasa 
Development  Co.,  142  Ga.  67,  82  S.  E.  514,  set- 
ting aside  in  principle  the  holdings  of  this  court 
in  Fulwood  v.  Leitch,  7  Ga.  App.  359,  66  S. 
E.  987 ;  Horsley  v.  Woodley,  12  Ga.  App.  456, 
78  S.  E.  260;  Bountree  &  Leak  v.  Lewis,  13 
Ga.  App.  47,  78  S.  E.  780;  Ford  v.  Thomason, 
11  Ga.  App.  359,  76  S.  E.  269,  etc.,  the  amend- 
ment to  the  plea  set  up  no  good  and  valid  de- 
fense to  the  contract  sued  upon;  but,  in  view 
of  the  failure  by  the  plaintiff  to  except  to  the 
allowance  of  the  amendment,  that  question  is 
not  passed  upon  here,  and  we  simply  hold  tbat 
the  trial  judge  was  right  in  finding  that  the 
facts  did  not  sustain  the  allegations  of  the 
amended  plea. 
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(b)  The  deGisiao  of  the  Supreme  Conrt  in 
Toole  T.  Wiregrasa  Development  Company, 
supra  (rendered  July  14,  1914),  apparently  cov- 
ers so  fully  the  questions  iuTolved  therein  that 
we  assume  that  the  conclusion  reached  by  that 
court,  In  direct  conflict  with  previous  rulings 
of  this  court  upon  the  same  question,  wag 
reached  only  after  mature  deliberation,  and 
perhaps  after  consideration  of  the  rulings  of 
this  court.  This  court,  therefore,  will  not  as- 
sume that  the  Supreme  Court  would  review  its 
decision,  so  recently  rendered,  and  declines  to 
submit  to  that  court  the  re<ine8t  to  review. 

VEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  jj  1490,  1524,  3405;  Dec 
IMg.  <gs>255,  853;  Bills  and  Notes,  Cent.  Dig. 
i§  1800-1806;  Dec.  Dig.  «=»516;  Courts,  Cent. 
Dig.  §§  1292-1298;  Dec.  Dig.  «=485.] 
2.  Objection  to  Evidence  —  Effect  or  Ad- 

MiTTiNa  Evidence. 

The  precise  objection  urged  to  certain  evi- 
dence admitted  by  Uie  court,  or  the  reason  why 
the  evidence  was  "irrelevant,  immaterial,  and  in- 
admissible" and  failed  to  illustrate  the  question 
involved  in  the  defendant's  plea,  is  not  pointed 
oot  by  the  exception  thereto.  Aside  from  this, 
however,  the  evidence  complained  of,  if  in  fact 
inadmissible  for  any  reason  stated,  could  not  ap^ 
parently  have  adversely  affected  the  rights  of 
the  defendant,  under  the  plea  or  pleas  interpos- 
ed by  him. 

8.  APFEAI.  and  EbBOB  «=»1078— AfiSIONUENTS 

OF  Ebbob— Abandonment— Bbief. 

Grounds  abandoned  in  the  brief  of  counsel 
for  the  plaintiff  in  error  will  not  be  considered. 
The  evidence  authorized  the  Judgment  rendered, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4256-4261 ;  Dec.  Dig.  «=» 
10T8.] 

%ror  from  City'  Court  of  Elberton;  Wm. 
Wynne,  Judge. 

Action  by  the  Elberton  &  EJastem  Railway 
Company  against  W.  L.  Rhodes  and  othera 
Judgment  for  plaintiff,  and  defendants  ttring 
error.     Affirmed. 

Jas.  T.  Sisk,  of  Elberton,  for  plaintiffs  In 
error.  Z.  B.  Rogers  and  Geo.  Ol  Grogan, 
both  of  Elberton,  W.  A.  Slaton,  J.  M.  Pltuer, 
and  I.  T.  Irvin,  Jr.,  all  of  Washington,  Ga., 
and  W.  M.  Howard,  of  Augusta,  for  defend- 
ant In  error. 

WADE,  J.   Judgment  afBrmed. 


ae  Gtu  App.  449) 

SMITH  V.  SOUTHERN  SPRXNG  BED  00. 

(No.  5953.) 
(CSourt  of  Appeals  of  Georgia.    June  11,  1915.) 

(SyUahut  hv  t?i«  Court.) 

1.  Evidence  "S=>157— Obal  Testimont— Cor- 
bectness  of  Account— Books  of  Account. 
The  first  and  second  grounds  of  the  amend- 
ment  to  the  motion  for  a  new  trial  assign  error 
upon  the  admission  of  oral  testimony  by  a  wit- 
ness for  the  plaintiff  as  to  the  correctness  of  the 
account  sued  on.  The  testimony  objected  to  was 
as  follows:  "From  my  personal  knowledge  J. 
Frank  Smith,  the  defendant,  is  indebted  to  the 
Southern  Spring  Bed  Company  in  the  sum  of 
$60.92,  and  that  invoice  represents  the  ac- 
count" The  admission  of  this  testimony  was 
not  errmeous  on  the  grounds  assigned,  to  wit, 
"that  it  appeared  frOm  the  witness  own  admis- 
sions that  all  he  knew  about  the  correctness  and 


justice  of  the  accoont  sued  was  derived  bom 
freight  bills,  t>ook8  of  account  of  plaintiff,  re- 
ceipts, and  other  written  documents,  and  that 
the  entire  transaction  was  in  writing,  and  that 
the  books  of  account  and  writings  were  the  best 
and  highest  evidence  of  the  correctness  and  jus- 
tice ot  said  account."  The  Witness,  E.  H, 
Boyleston,  whose  testimony  was  objected  to,  tes- 
tified as  follows:  "I  am  cashier  for  the  South- 
ern Spring  Bed  Company,  Atlanta,  Ga.,  and 
bead  of  the  credit  department.  From  my  own 
personal  knowledge  J.  Frank  Smith  is  indebted 
to  the  Southern  Spring  Bed  Company  in  the 
sum  of  $60.92;  that  invmce  represents  the 
account."  And  on  cross-examination  be  far- 
ther testified:  "I  get  that  knowledge  of  the 
amount  due  on  this  account  because  I  billed  the 
goods  myself.  I  run  the  factory  and  manufac- 
tured them — see  about  the  shipments,  and  the 
credit  department.  I  know  from  the  receipts  I 
have  from  the  railroad.  They  are  in  wntins. 
I  know  it  from  seeing  these  things  in  the  rail- 
road every  day ;  know  that  they  are  there  from 
my  own  personal  knowledge,  because  I  check 
them  out  and  check  them  in.  I  know  it  by  my 
custom  and  by  bookkeeping  at  the  oflBce.  With- 
out these  things  I  wouldn't  know  it  at  all. 
These  transactions  are  all  in  writing,  and  these 
receipts  are  in  writing.  This  account  is  on 
my  book ;  the  book  shows  all  about  it.  What  I 
am  testifying  about,  speaking  of,  is  what  I  have 
read  in  the  book  and  receipts  and  the  railroad 
receipts." 

Civ.  Code  1910,  {  5769,  does  not  say  that 
books  of  account  mutt  be  put  in  evidence  as 
proof  of  such  accounts,  but  merely  provides  that 
they  mat/  be  admitted ;  and,  as  was  said  by  this 
court  in  Swift  v.  Oglesby,  8  Ga.  App.  544,  TO 
S.  E.  97:  "There  is  no  merit  in  the  contention 
that  the  books  themselves  were  not  produced 
or  their  absence  sufficiently  accounted  for.  In 
the  first  place,  if  the  testimony  stated  above 
had  been  secondary  in  its  nature,  and  it  had 
been  necessary  for  the  plaintiffs  to  show  the  in- 
accessibility of  the  books,  we  would  not,  under 
the  showing  actually  made,  overrule  the  exercise 
of  discretion  on  the  part  of  the  trial  judge  in 
the  admission  of  the  secondary  evidence.  How- 
ever, the  rule  is  that  the  testimony  of  the  par- 
ties who  have  knowledge  of  the  facts  from  which 
the  books  are  made  up  is  in  itself  primary  evi- 
dence, and  the  books  are  admissible  only  by 
way  of  corroboration,  except  in  those  cases 
where,  for  special  reasons,  books  of  account  are 
by  statute  admitted  as  direct  and  primary  evi- 
dence. While  it  is  true  that  the  witnesses,  in 
referring  to  the  'bill'  and  to  the  'account,'  did 
not  in  so  many  words  say  (so  far  as  the  brief 
of  the  evidence  discloses)  that  they  were  talk- 
ing about  the  same  account  as  that  sued  on, 
still  it  is  hardly  reasonable  to  suppose  that  they 
were  talking  about  any  other  account." 

[Ed.  Note. — Kor  other  cases,  see  Evidence, 
Cent  Dig.  $i  460-470;    Dec  Dig.  «=»157.] 

2.  Appeal  and  Ebbob  «=9l061— Revebsai.  of 
Nonsuit— Exception. 

Error  is  assigned  on  the  refusal  of  the  court 
to  grant  a  nonsuit.  An  exception  upon  this 
ground  will  not  be  considered  by  a  reviewing 
court,  where,  subsequently  thereto,  a  verdict  is 
rendered  against  the  defendant,  and  in  the  mo- 
tion for  a  new  trial  complaint  is  made  that  the 
verdict  is  contrary  to  the  evidence  and  is  with- 
out evidence  to  support  it.  Atlantic  Coast  Line 
R.  Co.  V.  Blalock,  8  Ga.  App.  44  (2),  68  S.  E. 
743. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4137,  4209-4211 ;  Dec  Dig. 
«=»1061,] 

3.  YiBDicT  AND  Denial  of  New  TbiaI.  Ap- 

PBOVED. 

The  pleadings  and  the  evidence  raised  issues 
of  fact,  which  were  determined  by  the  jnry  in 
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favor  of  the  plaintiff.  The  evidence  authorized 
the  verdict,  no  error  of  law  appears,  and  the 
trial  judge  did  not  err  in  overruling  the  motion 
for  a  new  trial. 

Error  from  Superior  Coart,  Donglas  Coos- 
ty;    Price  Edwards,  Judge. 

Action  by  the  Southern  Spring  Bed  Com-^ 
pany  against  J.  F.  Smith.  Judgment  for 
plalntlfr,  and  defendant  brings  error.  Af- 
firmed. 

3.  R.  Hutcheson,  of  DooglasTllIe,  for  platD' 
tiff  in  error.  S.  O.  Boykln,  of  Carrollton,  for 
defendant  in  error. 

BROYI^S,  J.    Judgmmt  affirmed. 


(U  Ga.  App.  m) 

INTERNATIONAL   HARVESTER    CO.    OF 

AMERICA  V.  BOWEN.     (No.  5844.) 
(Court  of  Appeals  of  Georgia.    June  12,  1916.) 

(Byllabvi  hy  the  Court.) 
i.  Saies  «=>363— NoTici;  oy  DBraora— Waiv- 

K»— Question  fob  Jijby. 

While,  under  the  decision  in  McDanlel  v. 
Mallary  Bros.  Mach.  Co.,  0  Ga.  App.  848,  66 
S.  E.  146,  the  jury  might  have  been  authorized 
to  find  that  the  written  noUce  of  defects,  as 
required  by  the  contract,  was  waived,  it  was  er- 
ror for  the  court  to  charge  the  jury  that  the 
plaintiff,  as  a  matter  of  law,  as  a  result  of  the 
action  of  the  company's  agents  in  regard  to  the 
transaction,  had  waived  its  right  to  any  writ- 
ten notice  of  defects  from  the  defendant.  This 
was  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Salea,  Cent 
Dig.  i  1064;    Dec.  Dig.  «S=>363.] 
2.  Saiks    ®=»347— Action    fob    Pbicb— Dk- 

fehsb— farltjbb  op  conbidbbation. 

If  notice  of  defects  bad  been  given  as  re- 
quired, or  by  the'acts  of  the  parties  it  had  been 
waived,  the  defendant  would  be  let  in  to  his 
defense  of  failure  of  consideration,  if  the  plain- 
tiff failed,  after  a  reasonable  time,  to  send  a 
eompetent  man  to  put  the  machine  in  order; 
and  this  would  be  true  without  reference  to 
whether  he  returned  the  machine.  However,  if 
■uch  a  man  was  sent,  and  the  machine  was  not 
then  "made  to  work  well,"  as  stipulated  in  the 
contract,  it  was  incumbent  upon  the  purchaser 
to  show  this,  and  to  immediately  return  the  ma- 
chine to  the  sender,  before  he  could  plead  failure 
of  consideration.  The  fact  that  the  defendant, 
according  to  his  own  testimony,  did  not  return 
the  maimine  at  all,  or  even  offer  to  return  it 
for  more  than  six  months  after  it  was  delivered 
to 'him,  was  such  a  failure  to  comply  with  the 
conditions  of  his  contract  to  "immediately  re- 
turn it"  as  to  cut  him  off  from  the  defense  of 
failure  of  consideration,  and  the  verdict  in  his 
favor  was  unauthorized.  .  The  present  case  is 
very  similar  to  titiat  of  International  Harvester 
Co.  of  America  v.  Dillon,  126  Ga.  672,  55  S.  B. 
1034,  both  in  the  contract  dealt  with  and  the 
plea,  and  the  ruling  on  the  main  question  raised 
S  controlled  by  the  decision  therein.  See,  also, 
HcCormick  Harvesting  Mach.  Co.  v.  Allison, 
116  Ga.  446,  42  S.  E.  778. 

(Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  962-972;  Dec.  Dig.  «=>347.} 

Error  from  City  Court  of  Tlfton  Ciounty; 
B.  Eire,  Judge. 

Action  by  International  Harvester  Com- 
pany ot  America  against  B.  M.  Bowen. 
Judgment  for  defendant,  and  plaintiff  brings 
^rror.    Reversed. 


Fulwood  &  Skeen,  of  Tifton,  for  plaintiff  in 
error.  Ridgdlll  &  Mitchell,  of  Tifton,  for 
defendant  in  error. 

RDSSELU  0.  J.    Judgment  reversed. 

■  0«  Qa.  App.  ««) 

HOOKS  V.  MAXOR,  ETC.,  OF  CITX  OF 
WRIGHTSVILLE.    (Na  6180.) 
(Court  of  Appeals  of  Georgia.    June  11,  1916.) 

(Syttahus  hy  th«  Court.) 

1.  Cbiminai,  Law  e=»586,  698— Coktihuaho* 

— DiBCBETION. 

Although  the  evidence  introduced  in  sup- 
port of  the  motion  for  a  continuance  would  have 
warranted  the  grant  of  a  continuance,  the  mayor 
did  not  err  in  overruling  the  motion,  for  the 
reason  that  it  appeared  from  the  counter  show- 
ing that  the  witness  on  account  of  whose  ab-t 
sence  the  continuance  was  asked  -bad  not  been 
subpoenaed.  The  mayor  was  the  judge  of  the 
credibility  of  the  witnesses,  and  the  grant'  or 
refusal  of  the  continuance  was  a  matter  within 
his  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  1311,  1335-1341;  Dec  Dig. 
<8=>586,   598.] 

2.  IMMATEBIAI.  EBBOB. 

Upon  the  trial  in  the  municipal  court  there 
was  no  error  of  suffident  materiality  to  vitiate 

the  finding. 

3.  CBiiaitAi.  Law  «=»1179— AppeaIt-Convic- 
TiON  n»  Municipal  Coubtt— Evidencr. 

The  evidence  in  behalf  of  the  prosecution 
is  weak  and  unsatisfactory,  but  bein^  sufficient 
if  credible,  to  have  authorised  conviction,  and 
the  finding  of  the  inferior  Judicatory  being  ap- 
proved by  the  judge  of  the  superior  court  upon 
certiorari,  this  court  is  without  Jurisdiction  to 
set  aside  the  judgment  of  the  trial  court  upon 
the  facts. 

[BH.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  3001;    Dec.  Dig.  <Ss>1179.] 

Error  from  Superior  Court,  Johnson  Coun- 
ty;   W.  W.  Larsen,  Judge. 

Buna  Hooks  was  convicted  in  the  munici- 
pal court  of  Wrightsville.  Tbe  conviction 
waa  approved  on  certiorari,  and  defendant 
brings  error.    Affirmed. 

B.  B.  Blount,  of  Wrightsville,  for  plaintiff 
in  error.  B.  H.  Moye,  of  Wrightsville,  for 
defendant  in  error. 

RUSSELL,  C,  J.    Judgment  affirmed. 


(16  Qa.  App.  448) 
HENDERSON  v.  SWIFT  FERTILIZER 
WORKS.     (No.  5949.) 
(Ckiurt  of  Appeals  of  Georgia.    June  11,  1916.) 

(SyUabut  by  the  Court.) 

1.   JT7D0HKNT   ^=»145— MOTION    TO    SXT    ABIDE 

DKrAULT— Defense— Agbekment  to  Extend 

Note — Conbidebation. 

Before  a  motion  to  set  aside  a  judgment 
rendered  by  default  can  be  considered,  it  must 
appear  that  there  was  a  good  and  meritorious 
defense  to  the  action,  not  merely  by  so  alleging, 
but  by  setting  forth  fully  the  facts  which  con- 
stitute the  proposed  defense,  except  in  cases 
where  the  judgment  is  absolutely  void,  when  no 
defense  need  be  shown.  Civ.  Code  1910,  {.5666 ; 
Pryor  v.  American  Trust  &  Banking  Co.,  15 
Ga.  App.  822,  84  S.  E.  312  (2) ;    Moss  v.  An- 
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derson,  10  Ga.  App.  784-785,  74  S.  E.  299; 
Ford  V.  Clark,  129  Ga.  292.  58  S.  E.  818;  23 
Cyc.  949-951. 

(a)  The  sole  defense  alleged  and  set  up  in  tbe 
motion  to  set  aside  waa  that:    "On  or  about 

the day  of ,  1913,  petitioner  called 

on  the  duly  autiiorized  agent  of  the  Swift  Fer- 
tilizer Works,  the  plaintiff  in  said  case,  in  At- 
lanta, Ga.,  and  on  said  date  entered  into  a  valid 
and  binding  agreement  with  the  said  plaintiff 
that  the  note  sued  upon  in  said  case  should  be 
extended  until  October  1,  1913;  that  the  suit 
upon  which  judgment  was  rendered,  as  afore- 
said, waa  filed  against  petitioner  on  the 


day  of  August,  1913,  and  therefore  said  suit 
waa  prematurely  brought,  and  no  valid  judgment 
could  be  rendered  therein."  Under  tbe  familiar 
rule  that  pleadings  must  be  construed  moat 
strongly  against  the  pleader,  it  must  be  legally 
presumed  that  the  note  waa  past  due  on  the  date 
when  it  is  alleeed  that  the  agreement  to  ertend 
until  October,  1913,  waa  made.  No  legal  con- 
sideration waa  set  up  to  support  the  alleged 
agreement  to  postpone  the  enforcement  of  the 
past-due  promissory  note,  and,  had  the  defend- 
ant interposed  such  a  defense  in  due  time.  It 
would  have  availed  him  nothing  whatever.  The 
allegation  that  the  agreement  was  "valid  and 
binding"  states  a  mere  conclusion.  Crawford  t. 
Gaulden,  33  Ga.  173  (4  and  5) :  Tatum  v.  Mor- 
gan, 108  Ga.  336,  33  S.  E.  940;  Davis  v.  Mor- 
gan, 117  Ga.  504-507,  43  S.  B.  732,  61  L.  B. 
A.  148,  97  Am.  St.  Rep.  171. 

[Ed.  Note.— For  other  cases,   see  Judgment, 
Cent  Dig.  fS  271,  292-295;   Dec.  Dig.  <8=>145.1 

2.  Pbocess   «=3l55— Service    or    Sumuons— 
Deniai>-Tbavebse— Parties. 

Where  service  is  denied,  the  return  of  the 
officer  making  the  entry  of  service  must  be  trav- 
ersed, and  the  officer  himself  made  a  party  to  tbe 
proceeding.    This  was  not  done  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  S  210:   Dec.  Dig.  <3s>156.] 

3.  COUBTB    ®=>189— CiTT    COUIIT»— BIUjS    AND 

Notes  —  Depatjlt  Jxtdokent  —  Attobnkt's 

Fees. 

The  suit  was  based  upon  an  unconditional 
contract  in  writing  which  provided  for  tbe  pay- 
lAent  of  attorneys'  fees,  but  collection  of  such 
fees  was  conditional  upon  the  performance  of 
certain  legal  requirements.  The  judgment  re- 
cites that  written  notice,  as  required  by  law, 
was  served  on  the  defendant,  and  proof  was 
made  of  the  notice  and  of  service  thereof.  Tbe 
act  of  19l3,  establishing  the  city  court  of  Irwin 
county  (Acts  1913,  p.  221),  not  only  provides 
(section  17)  that  judgment  may  be  entered  at 
the  appearance  term  without  the  interventioD  of 
a  jury  in  all  cases  founded  upon  unconditional 
ctmtracta  in  writing,  and  in  all  cases  where  suit 
is  brought  for  a  liquidated  demand  or  on  ac- 
count, which  is  positively  verified  under  oath  by 
the  plaintiff,  etc.,  but  it  further  provides  in  the 
same  section  that  if  a  case  "is  otherwise  ripe 
for  trial  and  there  is  no  issue  of  fact  left  among 
the  pleadings,  then  in  like  manner  the  court 
shall  give  judgment  at  such  appearance  term 
without  the  intervention  of  a  jury."  This  lan- 
guage is  broad  enough  to  authorize  the  rendi- 
tion of  a  judgment  for  attorney's  fees,  where 
a  case  is  in  default,  and  where  proof  of  a  com- 
pliance on  the  part  of  the  plaintiff  with  the 
legal  requirements  authorizing  such  a  judgment 
is  made  to  the  court  sitting  as  a  jury.  See  Monk 
T.  National  Bank  of  Tifton,  12  Ga.  App.  253, 
76  S.  B.  278;  Turner  v.  Bank  of  MaysviUe, 
13  Ga.  App.  647-548,  79  S.  E.  180. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
1%.  a  409,  412,  413,  429,  458 ;   Dec.  Dig.  <S=> 

4.  JlTDOMENT    ®=3l43  —  DEFAUI.T  —  GEREBAL 

Leave  of  Absence— Application. 

Where,  upon  his  application  before  the  com- 
mencement of  the  term  of  court,  a  general  leave 


of  absence  is  granted  to  a  defendant,  the  leave 
cannot  apply  to  a  case  pending  against  him  in 
that  court,  which  is  in  default,  especially  where 
the  defendant  alleges,  in  his  motion  to  set  aside 
a  judgment  rendered  against  him  in  such  a  case, 
that  he  had  never  been  served  and  had  never 
acknowledged  service  in  the  suit,  and  hence 
could  not  have  even  bad  in  mind  this  particular 
suit  when  applying  for  the  leave  of  absence. 
Besides,  the  presence  of  the  defendant  could 
have  availed  nothing,  since  he  had  no  legal  de- 
fense to  interpose. 

[Ed.  Note. — For  other  cases,  see  Jndgment, 
Cent.  Dig.  a  269,  270,  272-291;  Dec.  Dig. 
<8=»143.] 

5.  Motion  to  Set  Aside  Judgment. 

The  court  did  not  err  in  sustaining  tlie  de- 
murrer to  the  motion  to  set  aside  the  judgiment. 

Error  from  City  Court  of  Trwln  Coontj; 
Philip  Newbem,  Judge. 

Action  by  the  Swift  Fertilizer  Works 
against  J.  A.  J.  Henderson.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Walter  M.  Rogers  and  H.  J.  Qulncey,  both 
of  Ocllla,  for  plaintiff  in  error.  Tye,  Peeples 
&  Jordan,  of  Atlanta,  and  R.  M.  Bryson,  of 
Ocllla,  for  defendant  in  error. 

WADE,  J.    Judgment  affirmed. 


(U  0«.  App.  4&3) 
SINGER  SEWING  MACH.  CO.  v.  RICKER- 

SON.    (No.  6973.) 
(Court  of  Appeals  of  Georgia.    June  11,  1915.) 

(Syllahut  by  the  Court.) 

1.  Review  or  Facts. 

The  only  question  involved  in  this  case  is 
one  of  fact.  The  magistrate,  upon  the  trial  of 
the  possessory  warrant  for  13  sewing  machines 
(the  property  of  the  Singer  Sewing  Machine 
Company,  alleged  to  be  held  by  its  agent  Rick- 
erson,  and  of  which  6  only  corresponded  as  to 
serial  numbers  with  the  descriptions  in  tbe  war- 
rant, the  remaining  7  being  of  different  num- 
bers), found  that  the  13  Singer  machines  taken 
by  the  sheriff  corresponded  in  all  material  re- 
spects with  those  for  which  the  warrant  had 
been  sued  out,  and  were  in  fact  the  identical 
machines ;  the  only  difference  being  in  the  num- 
bers on  Uie  heads  of  7  of  them,  the  defendant 
having  testified  that  these  7  machines,  although 
of  different  numbers,  were  the  same  machines 
sued  for,  and  that  occasionally  the  numbers  on 
the  machines  got  changed.  The  justice  awarded 
the  13  machines  to  the  plaintiff,  who  accepted 
them  and  gave  the  bond  required  by  section 
5374  of  the  Civil  Code  of  1910. 

2.  APPEAL' AND  Ebbob  9s>1094  —  Review  — 
CoNixicTiNO  Evidence. 

The  question  of  identity  of  the  property 
was  solved  by  the  magistrate;  and,  as  said  in 
Butler  V.  Lazenby,  8  Ga.  A^p.  88,  68  S.  E.  521. 
"If  the  judge  [of  the  superior  court,  on  certio- 
rari] sustains  the  judgment  of  the  justice,  on 
the  conflicting  facts,  this  court  will  not  reverse 
bis  judgment ;  certainly  not  unless  he  has  man- 
ifestly abused  his  discretion." 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  4322-4352 ;  Dec.  IMg.  «=> 
1094.] 

Error  from  Superior  Court,  Newton  Coun- 
ty;  C.  S.  Reld,  Judge. 
Action  by  H.  E.  Rlckerson  against  tbe  Sing- 
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er  Sewing  Macblne  Company.  Judgment  for 
plaintiff  was  sustained  on  certiorari,  and  de- 
fendant brings  error.    Affirmed. 

Sogers  &  Knox,  of  Corlngton,  for  plaintiff 
In  error.  A.  D.  Meador,  of  Covington,  Cor 
defendant  In  error. 

BROYLBS,  3.    Judgment  affirmed. 


a6  Ga.  App.  386) 

BOBERTS  y.  LE  MASTBR.     (No.  6896.) 
(Court  of  Appeals  of  Georgia.    Jane  11,  1915.) 

(Byllabui  (v  t\«  Court.) 

1.  Plbadiho  ^=9356— Stkikino  Oitt— Aiano- 

lOENT  TO  AnsWEB. 

Section  4290  of  the  Civil  Code  of  1910 
q>ecificaU7  provides  that  the  title  of  a  holder  of 
a  note  cannot  be  inquired  into  unless  it  Is  nec- 
essary for  the  protection  of  the  defendant,  or 
to  let  in  the  defenses  which  he  seeks  to  make. 
"The  holder  of  a  negotiable  note  is  presumed  to 
be  such  bona  fide  and  for  value ;  and  unless  the 
defendant  negatives  one  Qr  both  of  these  facts, 
he  is  shut  off  from  any  defense  which  he  might 
have  against  the  payee."  First  National  Bank 
V.  Messer,  136  Ga.  226  (2),  71  S.  E.  148 ;  John- 
son T.  Cobb,  100  Ga  139  (3),  28  S.  E.  72.  On 
the  trial  the  court  refuged  to  allow  the  defend- 
ant to  amend  his  answer,  by  alleging  that  "the 
plaintiff  in  this  case  does  not  own  the  notes 
sued  on  in  said  cause,  but  that  the  real  title  to 
said  notes  is  in  A.  F.  Kendrick,  the  payee  in 
said  notes,  and  that  as  against  the  said  real 
owner  of  said  notes  this  defendant  has  a  good 
and  valid  defense."  The  court  also  refused 
to  permit  the  defendant  to  introduce  evidence  in 
support  of  this  allegation  in  the  proffered 
amendment.  The  proffered  amendment  set  up 
new  facts  and  a  deiense  of  which  no  notice  had 
been  given  by  the  original  answer,  and  was  not 
verified  or  accompanied  by  an  affidavit  as  re- 
quired by  Civ.  Code  1910,  S  5640.  The  trial 
judge,  therefore,  did  not  err  in  striking  the 
amendment,  or  in  refusing  to  allow  the  defend- 
ant to  introduce  evidence  solely  in  support 
thereof.  It  is  immaterial  that  the  record  fails 
to  show  upon  what  ground  the  court  refused  to 
allow  the  amendment ;  for,  even  if  the  amend- 
ment were  otherwise  good,  there  was  no  abuse 
of  discretion  in  disallowing  it,  in  the  absence 
of  the  affidavit  provided  for  in  the  above-cited 
Code  section.  Benson  v.  Marietta  Fertilizer 
Co.,  139  Ga.  691,  77  S.  B.  1125. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {{  1111-1119;    Dec  Dig.  <S=>356.] 

2.  Denial  of  New  Tbial. 

Under  the  pleadings  and  the  evidence  in 
this  case,  the  court  did  not  err  in  overruling  the 
motion  for  a  new  trial. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  R.  B.  Le  Master  against  Colum- 
bus Roberts.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

Little,  Powell,  Hooker  &  Goldstein,  of  At- 
lanta, for  plaintiff  in  error.  R.  W.  Crenshaw 
and  Anderson  &  Rountree,  all  of  Atlanta,  for 
defendant  In  error. 

PER  CURLIM.    Judgment  affirmed. 

BROYLES,  J.  (concurring).  Upon  the  mo- 
tlm  for  a  rehearing  my  colleagues  are  of 

the  opinion  that  the  fact  that  the  trial  Judge 


overruled  the  demurrer  to  the  original  plea, 
and  thereby  adjudicated  finally  as  the  law 
of  the  case  that  plea  to  be  sufficient,  gave  the 
plaintiff  in  error  at  least  such  a  technical 
right  to  a  writ  of  error  as  not  to  subject  him 
to  damages  for  delay.  For  my  part,  I  can 
hardly  conceive  that  the  learned  counsel  for 
the  plaintiff  in  error,  after  having  abandoned 
their  contention  In  the  matter  of  the  attor- 
ney's fees  Included  in  the  suit,  can  seriously 
maintain,  in  the  face  of  the  Code  sections 
and  the  exceedingly  numerous  authorities  ap- 
plying these  principles,  that  there  Is  in  this 
case  any  merit  in  the  general  grounds  of 
the  motion  for  new  trial,  or  the  amendment 
thereof;  and  as  I  cannot  discover  a  good 
or  sufficient  reason  why  this  cause  was 
brought  here  for  review,  I  think  that  the  re- 
quest of  counsel  for  the  defendant  In  error 
for  the  award  of  10  per  cent  damages  for 
delay  should  be  granted. 


0.6  Oa.  App.  410) 
MACK  v.  STATE.     (No.  6456.) 
(Court  of  Appeals  of  Georgia.    June  3,  1916.) 
(Syllabut  by  the  Court.) 

1.  Biix  or  Exceptions  —  Motion  to  Dis- 

IUS8. 

There  is  no  merit  in  the  motion  to  dis- 
miss the  bill  of  exceptions.  As  to  the  first 
ground  of  the  motion,  see  Acts  1911,  p.  149; 
CoUins  V.  State,  12  Ga.  App.  635,  77  S.  B. 
1079 ;  Nobles  v.  State,  14  Ga.  App.  480,  81  S. 
E.  370.  As  to  the  second  ground,  see  Bailey  & 
Carney  Buggy  Co.  v.  Guthrie,  1  Ga.  App.  350, 
58  S.  B.  1^. 

2.  Mastee  and  Servant  €=967  —  Violation 
or  Labob  Oontract  Act— Intent  to  De- 
rsAtro — Peoof— Necessity. 

The  evidence  was  wholly  insufficient  to 
show  an  intent  to  defraud  on  the  part  of  the 
accused,  within  the  meaning  of  section  715  of 
the  Penal  Code  of  1910;  and  for  this  reason 
his  conviction  was  not  authorized. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  J  76 ;   Dec.  Dig.  e=»67.] 

Error  from  City  Court  of  Louisville ;  W.  L. 
Phillips,  Judge. 

East  Mack  was  convicted  of  crime^  and 
brings  error.    Reversed. 

M.  C.  Barwick,  of  Augusta,  for  plaintiff  in 
error.  J.  R,  Phillips,  Sol.,  of  Louisville,  for 
the  State. 

RUSSELL,  O:  J.    Judgment  reversed. 


(IS  Qa.  App.  388) 

CHICAGO  &  N.  W.  RY.  v.  ELLIOTT. 

(No.  5823.) 

((Tourt  of  Appeals  of  Georgia.    June  8,  1916.) 

(SyUaiu*  hy  the  Court.) 

1.  Appeal  and  Errob  ^=9222— Pbesentation 
Below— Necessity. 

"No  question  as  to  the  sufficiency  of  the 
grounds  of  a  motion  for  new  trial,  or  of  the 
approval  of  the  brief  of  evidence,  or  of  the  Cling 
of  such  brief  or  motion  can  be  entertained  by 
the  Court  of  Appeals,  where  the  judge  has  final- 
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I7  passed  upon  the  merits  of  the  motion  for 
new  trial,  unless  the  question  was  'first  raised 
and  insisted  on  before  the  trial  judge.'  Acts 
1911,  page  149."  Collins  t.  State,  12  Ga. 
App.  ^5,  77  S.  B.  1079.  See,  also,  Noblea  v. 
State,  14  Ga.  App.  480,  81  S.  B.  370. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  1156,  1383-1336;  Dec. 
Dig.  (S=>222.] 

2.  Justices  of  ths  Pkaob  iO.  ill   Jttbibdio- 

noN— Amount  Involved. 

The  case  was  within  the  jurisdiction  of  the 
justice's  court  The  plaintiff  was  not  bound  to 
daim  all  of  the  damages  which  were  the  subject 
Af  legal  recover7.  Jenninga  t.  Stripling,  127  Ga. 
778,  66  S.  B.  1026,  and  numerous  cases  there 
cited. 

[EJd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  157-172;  Dec.  Dig. 
«s>44.] 

8.  DiLioENCB  Bequibed  or  Oabbieb  —  In- 

BTBUCTJOH. 

The  charge  of  the  court  as  to  the  extraor- 
dinary diligence  required  of  a  carrier  in  the 
transportation  of  goods  waa  isafficientlj  in 
accord  with  section  2712  of  the  Civil  Code  of 
1910,  as  applied  to  the  facts  of  the  instant  case, 
to  afford  no  ground  for  reversal 

4.  Tbiai,  «=>259— In  STBucrnoNS— Request. 

The  charge  of  the  court  complained  of  in 
the  second  ground  of  the  amendment  to  the  mo- 
tion for  a  new  trial  was  favorable  to  the  de- 
fendant company.  If  further  instructions  had 
been  desired,  a  timely  written  request  there- 
for should  have  been  made.  In  the  absence  of 
■nch  a  request,  the  charge  was  sufficiently  full. 

Sd.  Note. — For  other  cases,  see  Trial,  Cent. 

g.  SS  648-650;    Dec  Dig.  <g=>259.] 

B.  Verdict  and  Denial  or  New  Tbiai.  Ap- 

PBOVKD. 

The  verdict  waa  supported  by  evidence,  and 
there  was  no  error  in  overruling  the  motion  for 
a  new  trial. 

Error  from  Superior  Court,  Fulton  County ; 
W.  D.  Eaila,  Judge. 

Action  by  Laura  Elliott  against  the  Chi- 
cago &  Northwestern  Railway.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

W.  O.  lioving  and  Homer  Watkins,  both  of 
Atlanta,  for  plaintiff  in  error.  C.  D.  Maddox, 
of  Atlanta,  for  defendant  in  error. 

RUSSELL^  C.  J.    Judgment  affirmed. 


(16  Oa.  App.  399 

McNAIR  et  aL  y.  NEWSOMB.     (No.  S945.) 

(Court  of  Appeals  of  Georgia.'    June  3,  1815.) 

(BvUabut  by  the  Court.) 

"L  Ykbdict  Sustained. 

The  evidence  authorized  the  verdict. 
2.  New  Tbiai,  «=»106  —  Gbou.vds  —  Nbwlt 

DiSCOVEBEO   IlCFEACaiNO   EVIDENCE  —  DlS- 
CBETION. 

The  only  assignment  of  error,  in  addition 
to  the  usual  grounds,  being  the  rpfusal  of  the 
court  to  grant  a  new  trial  on  account  of  alleged 
newly  discovered  evidence,  and  that  evidence 
being  impeaching  in  its  character,  and  the  alleg- 
ed newly  discovered  witness,  as  shown  in  the 
counter  showing,  being  in  the  employ  of  the 
plaintiffs  in  error  at  ^e  time  of  the  trial,  and 
being  in  actual  attendance  upon  the  trial,  on 
subpoena  as  a  witness  for  the  plaintiffs  in  er- 


ror, this  court  cannot  hold  that  the  trial  Judg* 
abused  his  discretion  in  overruling  the  motion 
for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent.  Dig.  {$  183,  221-223,  229;  Dec  Dig. 
«=»105.] 

Error  from  CSty  Court  of  LoulavUle;  H. 
B.  Strange,  Judge. 

Action  between  J.  B.  McNair  and  others, 
administrators,  and  John  Newsome.  From 
the  Judgment,  the  parties  first  mentioned 
bring  error.    Affirmed. 

B.  N.  Hardeman  and  Frank  Hardeman, 
both  of  Louisville,  for  plaintiffs  in  error. 
M.  C.  Barwick,  of  Augusta,  for  defendant  In 
error. 

BROTIiES,  J.    Judgment  afllimed. 


06  QtL.  App.  m 
HA  WES  V.  SMITH.    (No.  BSSZ.) 
(Court  of  Appeals  of  Georgia.    June  12.  191S.) 

(Bvttabvt  hy  the  Court.) 

1.  Appeai,  and  Ebbob  €=>1045  —  HABia.BBa 
Ebrob  —  JuBT  —  Failubx  to  Adiunibteb 

OATH. 

Since  the  verdict  was  in  favor  of  the  claim- 
ant, no  possible  injury  could  have  result^  to 
the  plaintiff  in  fi.  fa.  because  of  the  failure  to 
administer  to  the  jury  the  oath  (Civil  Code 
1910,  §  6169)  "to  ^ve  such  damages,  not  less 
than  ten  per  cent.,  as  may  seem  reasonable  and 
just,  to  the  plaintiff  against  the  claimant,  iq  case 
it  snail  be  sufficiently  shown  that  such  claim 
was  made  for  delay  only." 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |!  4124-4127;  Dec  Dig.  «=» 
1045.] 

2.  Appeai,  and  Ebrob  «=»1005  —  Verdict  — 

CONrLICTINO  EnDENCK. 

There  were  some  conflicts  in  the  evidence 
relating  to  the  application  of  various  payments, 
made  by  the  defendant  in  fi.  fa.,  to  the  extin- 
guishment of  the  purchase-money  note  which 
was  the  basis  of  the  case  for  the  claimant,  but 
there  was  direct  evidence  from  the  defendant  in 
fi.  fa.  himself  that  he  still  owed  to  the  claimant 
"about  $85  on  that  note  for  the  mule  claimed 
In  this  case"  and  there  was  other  testimony 
to  support  the  conclusion  of  the  jury  that  the 

Sayments  had  not,  either  by  direction  of  the 
efendant  or  by  operation  of  law,  been  applied 
to  the  retention  ot  title  note.  Whether  or  not 
that  note  bad  been  paid  in  full  was  a  question 
of  fact  for  determination  by  the  jury;  and.  while 
the  evidence  is  not  altogether  clear,  there  was 
some  evidence  to  support  the  verdict,  and,  since 
the  trial  judge  approved  the  finding  of  the  jury. 
we  do  not  feel  authorized  to  set  it  aside. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3800-3876,  ^48-3950; 
Dec  Dig.  «=»1005.] 

Error  from  Snperiop  0>nrt,  Bibb  Goonty; 
H.  A.  Mathews,  Judge. 

Action  between  R.  B.  Hawes  and  A.  H. 
Smith.  From  the  Judgment,  Hawea  bringa 
error.    Afllrmed. 

C.  J.  Johnson,  of  Macon,  for  plainttfT  in 
error.  F.  &  Hugh  Chambers,  of  Macon,  for 
defendant  in  error. 

WADE,  J.    Judgment  affirmed. 
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(16  Oa.  App.  4M) 

JONBS  T.  NEWBEBBX.    (No.  684L) 

(Conrt  of  Appeals  of  Georgia.     June  8,  1916.) 

(BvUain*  by  tlte  Cowrt.) 

1.  EviDKRCE  ®=167,  870— BxECUTroiT  «=»194 
— Sau»  «=>238— Bxst  and  Secordabt  £vi- 
DENCB— Paboi<— G1.AIX  or  Thibd  FsBSon— 
BtJBDEN  or  PBoor. 

Upon  the  introduction  of  an  execution,  with 
an  entor  of  levy  thereon  showing  that  at  the 
time  of  the  levy  the  property  waa  in  the  posses- 
aion  of  tiie  defendant  named  in  the  execution, 
the  burden  was  upon  the  claimant  to  prove  hia 
titie.  The  writing  offered  in  evidence,  being  a 
bill  of  sale  to  personalty,  was  not  required  to 
be  recorded,  and  the  record  waa  not  constructive 
or  implied  notice  to  any  one.  Civ.  Code  1910, 
t  420&  Being  in  writing,  however,  it  was  the 
best  evidence  of  the  sale,  and  parol  evidence 
was  inadmissible  to  show  titie.  Epping  v. 
MocMer,  66  Ga.  877.    The  writing  having  been 

Sroduoed,  it  would  have  been  admissible  in  evi- 
ence  upon  proof  of  its  execution;  otherwise,  it 
was  not  so  admissible.  The  daimant  having 
failed  to  introduce  any  competent  evidence 
whatever  to  substantiate  the  validity  of  his 
claim,  the  court  could  not  have  done  otherwise 
than  find  in  favor  of  the  plaintiff  in  fi.  fa. 

rKd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig,  IS  460-470,  1538,  1559,  1560,  1562- 
15781 1592;  Dec.  Dig.  <S=>167,  370;  Execution, 
Cent  Dig.  81  671-574:  Dec.  Dig.  <S=>194: 
Salesi,  Cent.  Dig.  U  681-685 ;  Dec.  Dig.  «=>235.] 

2.  Dbhiai,  or  Nkw  Tbiai. 

There  was  no  error  in  overruling  the  mo- 
tion for  a  new  triaL 

Error  from  City  Conrt  of  Jeffersonrllle ; 
li.  D.  Sbannon,  Judge. 

Action  between  W.  J.  Jones  and  H.  A. 
Newberry.  From  the  jndgment,  Jones  brings 
error.     Affirmed. 

Shannon  &  Harrison,  of  Jeffersonvllle,  and 
Burch  &  Burcta,  of  Dublin,  for  plaintiff  in 
error.  L.  D.  Moore,  of  Macon,  for  defendant 
In  error. 

RUSSEUj^  0.  J.    Judgment  affirmed. 


(16  Oa.  App.  4S8) 

MEANS  V.  CONTINENTAL  FERTILIZER 

CK).    (No.  6935.) 
(Conrt  of  Appeals  of  Georgia.    June  12,  1915.) 

(Byltahut  hy  the  Court.) 
(^nBTB  €=>188— JuBiaDicTioi?  or  Cm  Coubt 
— D1SMI88A1,  AND  NoNBCiT— Motion  to  Dib- 

KlCe — KOBKCIASUBZ. 

A  city  court  has  no  jurisdiction  to  fore- 
close a  mortgage  on  realty,  nor  has  it  author- 
ity to  enter  a  judgment  establishing  a  special 
lien  on  realty  in  a  suit  brought  on  notes  secur- 
ed by  mortgage.  Scott  v.  Hughes,  124  Ga. 
1000.  53  S.  E.  463;  Lavette  v.  Brinsfield,  111 
Ga.  821,  35  S.  E.  637.  The  present  suit  was 
on  a  note  secured  by  a  mortgage,  and  this  fact 
was  pleaded.  The  prayers  of  tiie  petition  were 
for  both  a  general  judgment  on  the  notes  and  a 
special  lien  on  the  realty  embraced  in  the  mort- 
gage. Exception  is  taken  to  the  overruling  of 
an  oral  motion  to  dismiss  the  suit,  upon  the 
ground  that  the  city  court  was  without  jurisdic- 
tion to  entertain  the  cause.  We  see  no  error 
in  the  mling.  That  part  of  the  petition  which 
seeks  a  special  lien  was  subject  to  demurrer, 
but  the  petition  as  a  whole  was  not;   and  since 


the  plaintiff  on  the  trial  did  not  Insist  upon  any- 
thing other  than  a  general  judgment  for  the 
amount  of  the  notes,  and  abandoned  his  peti- 
tion for  a  special  lien,  the  case  amounted  to 
nothing  more  than  an  action  at  common  law  on 
the  note,  of  which  a  city  court  has  jurisdiction. 
See  Lavette  v.  Brinsfield,  supra. 

[Ed.  Note.— For  other  cases,  see  (Courts,  Cent. 
Dig.  IS  412,  439,  440.  442,  447,  448,  451,  462, 
454,  468k  464,  466,  467,  468;  Dec.  Dig.  <Ss» 
188.] 

Error  from  City  (Tonrt  of  Forayfh;  O. 
Ogden  Persona,  Judge. 

Action  by  the  Continental  Fertiliser  Com- 
pany against  A.  A.  Means.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Jolin  B.  McDonald,  of  Tatesville,  for  plain- 
tiff In  error.  Wlllingham  ft  WHllngbaia.  •< 
Forsyth,  for  defendant  in  error. 

RUSSELL,  O.  3.    Judgment  affirmed. 


(U  Oa.  App.  «W) 
COSTIN  V.  STATE.    (No.  6386.) 
(Conrt  of  Appeals  of  Georgia.    Jane  8,  IdU.) 

(Svllahut  ly  the  Oovrt.) 
Cbixinai.  Law  <S=>1169— AppiAir-VEBDicrF— 

EVIDKNCB. 

No  errors  of  law  are  complained  of,  and 
the  verdict  of  the.  jury  has  been  approved  by 
the  trial  judge,  who  enjoyed  the  opportunity, 
denied  to  us,  of  observing  the  demeanor  of  the 
witnesses  on  the  stand  and  the  appearance  and 
mfinner  of  the  defendant  during  the  trial,  and 
especially  while  making  his  statement  The 
identity  of  the  criminal,  as  well  as  the  consid- 
eration of  all  alleged  improbaMlities  in  the  evi- 
dence, came  strictiy  within  the  province  of  the 
jury,  and  we  may  not  usurp  their  functions  and 
set  aside  their  condnsions,  supported  by  evi- 
dence from  which  they  were  authorized  to  infer 
the  guilt  of  the  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  3074-3083 ;  Dee.  Dig.  <8s» 
1159.] 

Error  from  Superior  Conrt,  Chatham  Coun- 
ty;  W.  G.  Charlton,  Judge. 

John  0>8tin  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Twiggs  &  Gazan,  of  Savannah,  for  plaintiff 
in  error.  Alex.  R.  MacDonell,  Sol.  Gen.  pro 
tem.,  and  W.  C.  Hartrldge,  SoL  Gten.,  both  of 
Savannah,  for  the  State. 

WADE,  J.    Judgment  affirmed. 


(1(  (te.  App.  38T) 
COWDREX  V.  BARKSDALB.  (No.  6819.) 
(0>urt  of  Appeals  of  Georgia.    June  3,  1916.) 

(Syllabu*  by  tike  Court.) 

1.  Guts  «=953,  62,  80  —  "Donatio  Causa 
MoBTis"— Rbqcisitks  or  Gut— Dkuvebt— 
Pboof. 

The  alleged  gift  could  not  be  construed  as  a 
donatio  causa  mortis,  because  the  law  is  well 
settled  that  to  constitute  a  "donatio  causa  mor- 
tis," the  gift  must  not  only  be  made  by  a  per- 
son during  his  last  illness,  or  in  peril  of  death, 
but  must  be  intended  to  be  absolute  only  in  the 
event  of  death  (Civ.  Code  1910,  {  4154) ;    and 
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in  this  case  the  evidence,  aa  disclosed  by  the 
record,  did  not  show  these  necessary  facts.  It 
follows  that  the  gift,  if  one  were  made,  must  be 
regarded  as  a  gift  inter  vivos.  An  essential  ele- 
ment of  a  valid  gift  is  the  delivery  of  the  arti- 
cle given,  or  some  act  accepted  by  the  law  in 
lieu  thereof.  Civ.  Code  1910,  g  4144.  The  de- 
livery, as  provided  in  Civ.  Code  1910,  J  4147, 
may  be  either  manual  or  constructive;  and 
any  act  which  indicates  a  renunciation  of  do- 
minion by  the  donor  and  the  transfer  of  domin- 
ion to  the  donee  is  constructive  delivery.  To 
establish  a  vsJid  gift,  it  is  not  sufficient  to  show 
an  intention  to  give;  but  this  intention  must 
in  all  cases  be  followed  either  by  the  actual 
manual  delivery  or  by  some  act  indicating  de- 
livery. Nor  does  any  presumption  arise  from 
an  expressed  intention  to  give.  Such  a  pre- 
sumption arises  only  where  there  is  an  actual 
delivery,  or  where  tne  donee  is  in  exclusive  pos- 
session. Civ.  Code  1910,  |{  4150,  4151;  Burt 
v.  Andrews,  112  Ga.  465,  87  S.  B.  726. 

[Ed.  Note. — For  other  cases,  see  Gifts,  Cent. 
Dig.  is  104,  12^-132,  152;    Dec.  Dig.  <8=»58, 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second   Series,  Gift  Causa  Mortis.] 

2.  Delivebt  of  Alleged  Gift— Nonsuit. 

The  plaintiff's  evidence  clearly  showed  an 
intention  and  desire,  on  the  part  of  the  alleged 
donor,  to  give  the  bonds  sued  for ;  but  the  writ- 
ten and  spoken  words  manifesting  the  intention 
to  give  were  not  followed  by  any  actual,  con- 
Btractive,  or  symbolic  delivery,  either  to  the  al- 
leged donee  or  to  any  third  person  as  trustee 
for  her.  The  possession  of  the  bonds  was  not 
changed,  but  remained  in  the  donor,  nor  was 
any  dominion  over  them  ever  exercised  by  the 
plaintifF.  It  follows  that  the  court  did  not  err 
u  granting  a  nonsnit. 

Error  from  City  Court  of  Blakely;  B.  H 
SbefHeld,  Judge. 

Action  by  Mary  Cowdrey  against  Ida 
Barksdale.  Judgment  of  nonsuit,  and  plain- 
tiff brings  error.    Affirmed. 

Rambo  &  Wright,  of  Blakely,  H.  M.  Cal- 
bonn,  of  Arlington,  and  Little,  Powell,  Hoo- 
per &  Goldstein,  of  Atlanta,  for  plaintiff  in 
error.  Glessner  &  Park  and  G.  D.  Oliver,  all 
of  Blakely,  and  Pottle  &  Hofmayer,  of  Al- 
bany, for  defendant  in  error. 

BROXLES,  3.    Judgment  affirmed. 


(U  Gs.  App.  888) 

DRAKE  V.  LEWIS.     (No.  6847.) 
(Court  of  Appeals  of  Georgia.    June  8,  1916.) 

(Syllahut  iy  the  Court.) 

1.  Defense  to  Note. 

The  ruling  in  this  case  is  controlled  by  the 
decision  in  Drake  v.  Lewis,  13  Ga.  App.  276, 
280,  79  S.  E.  167.  The  suit  was  upon  a  note, 
and  the  defense  was  predicated  upon  an  alleged 
tort  See,  also.  Lea  v.  Harris,  88  Ga.  236, 14  S. 
E.  566 ;  L.  &  N.  Railroad  Company  y.  Spinks. 
104  Ga.  696,  30  S.  E.  968. 

2,  Pleading  €=>352— Stbiking  Out  Answbb 
— Defense  Predicated  on  Tobt. 

The  court  did  not  err  in  sustaining  the  mo- 
tion to  strike  the  answer  of  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  gS  1078-1091,  1125;  Dec.  Dig.  «S=» 
362.] 

Error  from  City  (}ourt  of  Bainbridge ;  H. 
B.  Spooner,  Judge. 


Action  by  C.  M.  Lewis  against  J.  W.  Drake. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

R.  G.  Hartsfleld,  of  Bainbridge,  for  plain- 
tiff in  error.  A.  B.  (3onger  and  A.  E.  Tbom- 
ton,  botb  of  Bainbridge,  for  defendant  in 
error. 

RUSSELL^  O.  J.    Judgment  affirmed. 


(16  Oa.  App.  4St) 

RELIEF  DEPARTMENT,  ATLANTIC 

COAST  LINE  R.  CO.  v.  HICKS. 

(No.  6989.) 

(C!onrt  of  Appeals  of  Georgia.    June  11,  1915.) 

(ByllaliM  hy  the  Oourt.J 

Judoment  of  Justice. 

The  judge  of  the  superior  court  did  not  err 
in  overruling  the  certiorari,  and  in  sustaining 
tlie  judgment  of  the  justice's  court 

Error  from  Superior  Court,  Chatham 
(bounty;   W.  G.  Charlton,  Judge. 

Action  between  the  Relief  Department  of 
the  Atlantic  Coast  Line  Railroad  Company 
and  Leonard  Hlcka.  From  a  judgment  of 
the  superior  court,  overruling  certiorari  and 
sustaining  judgment  of  the  Justice's  court 
the  Relief  Department  brings  error.  Af- 
firmed. 

Shelby  Myrick,  of  Savannah,  for  plaintiff 
In  error.  Oliver  &  Oliver  and  W.  Spencer 
Connerat,  all  of  Savaimab,  for  defendant  In 
error. 

BROYLEiS,  J.    Judgment  affirmed. 


(U  Oa.  App.  4S9) 
MORRIS  V.  HOLSMAN  &  ALTER. 
(No.  5956.) 

(Court  of  Appeals  of  Georgia.    June  12,  1915.) 

(BylUbut  ly  the  Coitrt.) 
Sufficiency  of  Evidence. 

The  evidence  authorized  the  verdict  in  the 
justice's  court  There  was  no  material  error, 
and  the  judge  of  the  superior  court  did  not  err 
in  overruling  the  certiorari. 

Russell,  C  J.,  dissenting. 

Error  from  Superior  Court,  Fulton  County : 
Geo.  L.  Bell,  Judge. 

Action  between  B.  S.  Morris  and  Holsman 
Sr  Alter.  From  tlie  Judgment  Morris  brings 
error.    Affirmed.  ' 

G.  D.  Maddoz  and  Morris  Macks,  both  at 
Atlanta,  for  plaintiff  in  error.  P.  B.  D'Orr 
and  W.  O.  Slate,  both  of  Atlanta,  for  defend- 
ant in  error. 

BROTLES,  J.    Judgment  affirmed. 

RUSSELL,  O.  J.,  dissents. 
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as  Ga.  App.  4SS) 

SHAPLBIGH  HARDWARE  CO.  ▼.  HUFF. 
(No.  5969.) 

(Court  of  Appeals  of  Georgia.    June  11,  1916.) 

(ByUahua  by  the  Court.) 
STrmcmNCT  ov  Evidence. 

The  evidence  authorized  the  verdict,  and  no 
errors  of  law  appearing  which  require  the  grant 
of  a  new  trial,  the  judgment  of  tjie  court  is  af- 
firmed. 

EiRor  from  City  Court  of  Dawson;  II.  C. 
Bidwarda,  Judge. 

Action  between  the  Shaplelgh  Hardware 
Company  and  W.  D.  Huff.  From  the  judg- 
ment the  Hardware  Company  brings  error. 

W.  H.  Ourr,  of  Dawson,  for  plaintiff  In 
error.  J.  W.  Harris,  of  Cuthbert,  and  Yeo- 
mans  &  Wilkinson,  of  Dawson,  for  defendant 
in  error. 

BROYLBS,  J.    Affirmed. 

0<  Oa.  App.  427) 

TISON  V.  J.  B.  JBMISON  &  CO.    (Na  B890.) 

(Court  of  Appeals  of  Georgia.    Jane  U,  1916.) 

(ayllahui  Iv  tJie  Court.) 

Tbzai.  «=»139—NoNSDn>— Evidence. 

The  evidence  being  sufficient  to  have  au- 
thorized a  verdict  for  the  plaintiff,  the  court 
erred  in  granting  a  nonsuit 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
IHk.  {{  332,  338.  838-341,  36S ;    Dec.  Dig.  «=» 

Error  from  City  Court  of  Tbomasrille;  W. 
H.  Hammond,  Judge. 

Action  by  D.  A.  Tlson  against  J.  B.  Jemi- 
son  &  C!o.,  a  corporation.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.   Reversed. 

The  petition  alleges  that  the  defendant  "is 
Indebted  to  plaintiff  in  the  sum  of  $55.29, 
besides  interest  at  the  rate  of  7  per  cent  per 
annum' from  August  1,  1913,  this  being  the 
balance  due  plaintiff  for  48  pieces,  2^xl2^x 
37,  10176  feet  of  lumber,  at  $26  per  thou- 
sand, less  payment  of  $209.20,  which  said  car 
load  of  lumber  was  shipped  by  plaintiff  to  de- 
fendant on  the  19th  day  of  June,  1913,  and  by 
it  received  and  accepted,"  and  that  the  de- 
fendant neglects  to  pay  said  amount  due, 
though  payment  has  been  demanded.  At 
the  conclusion  of  the  evidence  introduced  by 
the  plaintiff,  the  defendant  moved  a  nonsuit, 
on  the  ground  that  the  plaintiff  had  failed 
to  prove  his  case  as  alleged,  and  that  the 
plaintiff  testified  that  the  original  order  was 
given  by  the  defendant  to  the  firm  of  Cobb 
&  Tison,  and  by  them  accepted.  The  court 
sustained  the  motion,  and  the  plaintiff  ex- 
cepted. 

Roecoe  Luke,  of  Thomasville,  and  Hendricks 
&  Hendricks,  of  Nashville,  for  plaintiff  In 
error.  Theo.  Titus,  of  Thomasville,  for  de- 
fendant in  error. 


BROYLES,  J.  The  plaintiff's  evidence 
showed  the  following  facts:  Cobb  &  Tlson,  a 
firm  composed  of  D.  W.  Cobb  and  D.  A.  Tl- 
son, were  engaged  in  the  sawmill  business 
prior  to  June  9,  1913,  and  whUe  they  were  so 
engaged  order  No.  1164  for  a  car  load  of 
lumber  was  placed  with  the  firm  by  the  de- 
fendants. The  time  wi.thln  which  the  firm 
was  to  furnish  this  lumber  expired.  The 
plaintiff,  before  the  expiration  of  the  time 
limit  in  the  order,  and  Immediately  after  the 
expiration  thereof,  endeavored  to  get  his 
partner  to  Join  him  in  the  purchase  of  a  bill 
of  lumber,  and  to  ship  it,  or  to  permit  the 
plaintiff,  for  the  firm,  to  ship  it  to  the  de- 
fendant Cobb  refused  to  do  this,  and  on 
June  9,  1918,  the  firm  of  Cobb  &  Tlson  was, 
by  mutual  consent,  actually  dissolved,  though 
the  terms  of  the  dlssolutlMi  were  not  reduc- 
ed to  writing  and  signed  by  the  members  of 
the  partnership  until  June  23,  .1913.  The 
plaintiff,  after  he  had  failed  to  get  his  part- 
ner to  agree  to  purchase  the  lumber,  and 
after  the  firm  of  Cobb  &  Tlson  had  dissolv- 
ed on  June  9,  1913,  and  after  the  time  limit 
for  furnishing  the  order  had  expired,  went, 
as  an  individual,  to  one  T.  H.  T<  Sutton  and 
purchased  the  car  load  of  lumber  in  person, 
and  shipped  it  out  to  the  d^endant  as  the 
plaintiff's  property,  on  June  19,  1913.  De- 
fendant accepted  the  lumber,  and  billed  it  out 
in  accordance  with  the  invoice  exhibited; 
and  afterwards  (on  June  23,  1913),  the  terms 
of  the  dissolution  of  i>artnership  of  Cobb  & 
Tlson  were  reduced  to  writing.  The  invoice 
is  as  follows: 

Invoice  4430.  Order  No.  1164. 

Mr.  D.  A.  Tison,  Adel,  Ga.,  Sold  to  J.  B.  Jemi- 

Eon  &  Company,  Thomasville,  Ga. 
Shipped  to  Atlanta,  Ga.        Car  initial,  CC&O 
Price  f.  o.  b.  Mill.  Car  No.        20319 


48  pes  5%Tl2%x37,  10176'  at  $26.00.  ..$264.58 

Corrected  invoice. 

The  plaintiff  further  testified  that  he  sold 
J.  B.  Jemison  &  Co.  the  car  load  of  lumr 
ber  sued  for;  that  they  paid  to  him  80  per 
cent,  of  the  purchase  price  of  the  lumber; 
that  he  had  made  demand  for  the  balance 
due,  but  defendant  refused  to  pay  him,  not- 
withstanding it  was  owing  to  him  and  past 
due;  that  the  order  exhibited  to  him  and 
identlfled  was  the  original  order  placed  with 
the  firm  of  Cobb  &  Tlson,  who,  at  the  time 
the  order  was  placed  and  accepted,  were  en- 
gaged in  the  sawmill  business;  that  they 
were  unable  to  cut  the  lumber  and  fill  the 
order  within  the  time  limit  therein  specified ; 
he  was  unable  to  say  whether  the  writing 
exhibited  to  him,  which  was  claimed  by  de- 
fendant to  be  a  copy  of  the  contract  of  dis- 
solution of  Cobb  &  Tison,  was  correct  for 
the  reason  that  he  did  not  have  the  original 
with  which  to  compare  it,  he  having  mailed 
his  original  contract  to  his  counsel;  that  he 
purchased  the  car  load  of  lumber  as  an  in- 
dividual, to  protect  himself  against  any 
damage  flowing  to  defendant,  and  for  the 


^s»For  otber  cosas  lea  miuaa  topic  and  KBT-NDUBER  In  all  Key-Numberad  Dlgwts  and  Indexas 

Digitized  by 


Google 


620 


85  SOUTHBASTBBN  RBPOBTUB 


(Gfc 


purpose  of  making  wbat  profit  there  was  in 
the  car  load  of  lumber;  that  he  was  a  mem- 
ber of  the  firm  of  Cobb  &  Tlson,  and  that  the 
order  for  the  car  load  of  lumber  in  question 
was  given  to  Cobb  &  Tisom ;  that  J.  B.  Jeml- 
son  &  Co.  did  not  buy  the  car  load  of  lumber 
from  him,  and  did  not  give  an  order  to  him 
Individually;  and  that  there  was  no  con- 
tract between  himself  and  J.  B.  Jemilson  & 
Co. ;  that  when  the  dissolution  of  the  firm  of 
Cobb  &  Tiaon  was  reduced  to  writing,  it  was 
therein  specified  that  all  moneys  due  the  firm 
were  to  be  paid  to  Cobb,  but  that  he  did  not 
Intend  to  include  the  money  due  for  thla  car 
load  of  lumber  in  this  agreement 

The  plaintiff  Identified  the  fidlowing  letters 
received  from  the  defendant: 

(1)  Letter  dated  July  23,  1918,  addressed 
to  D.  A.  Tison,  Adel,  Oa.,  as  follows: 

"Replying  to  your  letter  of  the  22nd,  will 
state  that  -we  have  not  had  report  on  CC&O 
20319  shipped  by  you  to  N.  C.  A  St  L.  Uy., 
but  you  may  rest  assured  the  very  day  we  re- 
ceive this  report  in  our  office,  we  will  be  glad 
to  send  you  balance  due. 

"[Signed]    J.  B.  Jemlson  &  Go." 

(2)  Letter  from  J.  B.  Jemison  &  Co.  to  D. 
A.  Tison,  dated  September  9,  1913,  as  fol- 
lows: 

"Replying  to  your  letter  of  the  4th,  in  refer- 
ence to  settlement  for  the  car  load  of  Inmber, 
will  say  we  have  passed  a  good  many  letters 
back  and  forth,  both  with  you  and  with  Mr. 
Cobb.  He  seems  to  make  one  argument  and  you 
another  one,  and  both  of  you  claim  to  be  right 
in  the  matter.  This,  of  course,  puts  us  where 
we  really  don't  know  what  to  do,  and  the  only 
thing  that  we  can  see  that  we  can  suggest  Is 
that  you  and  Mr.  Cobb  get  together  and  arrange 
between  yourselves  a  satisfactory  settlement  of 
this  matter,  and  both  of  you  write  us  a  letter 
agreeing  on  the  same  thing,  and  we  will  send  a 
check  to  whoever  both  of  you  say.  This  is 
about  the  only  way  we  see  that  it  will  be  pos- 
sible for  us  to  arrange  the  matter  to  protect 
ourselves." 

(8)  Letter  from  J.  B.  Jemison  &  Co.  to  D. 
W.  Cobb  and  D.  A.  Tison,  dated  August  26, 
1913,  as  follows: 

"We  have  today  received  final  report  cover- 
ing car  lumber  CC&O  20319,  and  the  same  has 
gone  through  as  billed.  We  are  ready  to  pay 
the  balance  due  on  this  car,  $55.29,  but  we  are 
not  sure  as  to  whom  this  ediould  be  sent  Our 
files  show  tbat  oh  June  2Sth,  Mr.  Cobb  wrote 
us  that  the  firm  of  Cobb  &  Tison  bad  been 
dissolved,  and  an  agreement  signed  by  them,  be 
to  receive  all  moneys  due  the  firm  of  Cobb  & 
Tison.  On  July  12th  our  files  show  that  we 
received  a  letter  from  Mr.  Tison  asking  that 
we  send  him  report  covering  this  car  and  bal- 
ance due.  We  are  ready  to  make  payment,  but 
to  whom  shall  check  be  sent?" 

(4)  Letter  from  J.  B.  Jemison  &  Co.  to 
Hendricks  &  Hendricks,  attorneys  at  law, 
Nashville,  Oa.,  dated  September  12,  1918,  as 
follows: 

"We  are  in  receipt  of  your  letter  of  September 
9th,  in  reference  to  the  balance  we  are  due 
l^aon  &  Cobb,  on  a  car  of  lumber.  We  also 
have  a  letter  from  Mr.  Tison,  advising  that  he 
has  placed  this  matter  in  your  hand  for  collec- 
tion. We  do  not  deny  this  account  in  any  way ; 
ia  fact,  we  not  only  admit  that  we  owe  this 
money,  but  we  are  anxious  to  pay  it  to  the 
proper  man  at  once,  and  for  soma  time  have 


been  endeavoring  to  find  out  who  that  man  is. 
The  trouble  is  we  bought  this  car  of  lumber 
when  the  firm  of  Tison  &  Cobb  was  in  existence 
and  between  the  time  that  the  lumber  was  pur- 
chased and  the  balance  due  on  the  shipment  be- 
came due,  the  firm  of  Tison  &  Cobb,  it  seems, 
was  dissolved,  and  now  they  are  both  writing 
us  letters,  claiming  tbat  the  balance  on  the 
shipment  is  due  to  each  of  them.  All  we  want 
is  to  get  an  agreement  between  the  two,  as  to 
whom  the  money  shall  be  paid  to,  and  whenever 
we  get  both  of  them  to  agree  as  to  how  the 
chedc  should  be  made  out,  and  to  whom  the 
money  shall  be  paid.  We  will  be  very  much 
pleased  to  pay  the  account,  but  wish  to  advise 
yon  that  we  do  not  propose  to  do  it  until  that 
agreement  is  reached  and  sent  us  in  writing 
by  them  both.  We  wrote  Mr.  Tison  to  this 
effect  under  date  of  September  9th.  Mr.  Tison 
makes  one  argument  and  Mr.  Cobb  another,  and 
the  only  way  we  can  make  ourselves  safe  is  to 
have  them  both  agree  as  to  what  disposition 
should  be  made  of  the  money.  When  they  mu- 
tually agree  on  this,  and  write  us  to  that  effect, 
we  will  not  only  pay  the  balance  due,  but  we 
will  pay  it  with  much  pleasure,  as  we  are 
anxious  to  get  this  item  off  of  our  books.  Copy 
to  Mr.  Tison  and  Mr.  Cobb." 

The  plaintiff  testified  that  "the  letter  un- 
der date  of  September  9,  1913,  was  addressed 
[erroneously?]  to  D.  A.  Morris  at  Adel,  Ga., 
the  envelope  being  postmarked  September  9, 
1913,"  that  this  letter  and  envelope  "was,  on 
September  25,  1913,  postmarked  at  Tbomas- 
ville,  correctly  addressed  to  plaintiff,  and 
thereafter  received  by  him  In  due  course  of 
mall." 

The  plaintiff  having  rested  bis  case,  the 
defendant  moved  a  nonsuit,  on  the  ground 
that  the  plaintiff  had  failed  to  prove  his  case 
as  laid,  and  because  the  plaintiff  testified 
that  the  original  order  was  given  by  the  de- 
fendant to  the  firm  of  Cobb  &  Tison  and  by 
them  accepted.  The  court  sustained  the 
motion  and  granted  the  nonsuit,  and  the 
plaintiff  excepted. 

We  think  the  granting  of  the  nonsuit  was 
error.  The  plainttfTs  evidence,  showing  tbat 
he,  as  an  individual,  and  not  as  a  member  of 
the  firm  of  Cobb  &  Tison,  sold  the  defendant 
the  car  load  of  lumber  sued  for ;  tbaf  the  de- 
fendant received  the  lumber,  and  paid  bim 
(plaintiff)  80  per  cent,  of  the  purchase  price, 
and  promised  to  remit  him  the  balance ;  and 
that  he  had  made  demand  for  the  balance 
due,  but  that  the  defendant  refused  to  pay 
him,  notwithstanding  it  was  owing  to  him 
and  past  due,  in  our  Judgment  made  oat  a 
prima  fade  ease.  The  fact  tbat  the  defend- 
ant originally  placed  an  order  for  this  Inm- 
ber  with  the  firm  of  Cobb  &  Tison,  of  which 
firm  the  plaintiff  was  a  member,  is  immate- 
rial, when  the  evidence  shows  that  this  or- 
der was  not  filled  by  the  firm,  and  that  the 
time  limit  therein  specified  for  filling  it  bad 
expired,  and  that  the  firm  of  Cobb  &  Tlaon 
had  actually  dissolved  before  the  lumber  was 
shipped  by  plaintiff  to  the  defendant,  and 
that  it  was  shipped  by  the  plaintiff  as  an 
individuaL  The  further  fact  that  the  agree- 
ment for  the  dissolution  of  the  firm  was  not 
reduced  to  writing  uuUl  June  23,  1913,  and 
tbat  therein  it  was  stipulated  that  all  money 
due  the  firm  was  to  be  paid  to  Col)i>,  does  not 
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cbange  the  situation,  for  In  the  evldenco  It 
distinctly  appears  that  the  selling  and  the 
shipping  of  this  lumber  to  the  defendant  was 
not  a  transaction  of  the  firm,  and  that  the 
balance  due  on  said  transaction  by  the  de- 
fendant was  not  due  to  the  firm  but  solely  to 
Tlson,  as  an  Indiyldual. 

Under  this  view  Cobb,  the  plaintiff's  for- 
mer partner,  had  no  interest  whatever  In 
this  transaction,  and  no  claim  on  the  defend- 
ant. After  the  time  for  filling  the  original 
order  (given  the  firm  of  Cobb  &  Tlson>  had  ex- 
pired, and  after  the  plaintiff  as  an  individual 
had  purchased  the  lumber  from  a  third  per- 
son and  shipped  It  to  the  defendant,  and 
the  defendant  had  received,  accepted,  and 
used  It,  and  the  defendant  had  paid  to  the 
plaintiff  80  i>er  cent  .of  the  purchase  price  of 
the  lumber,  and  after  the  defendant  had 
written  a  letter  to  the  plaintiff  In  which  it 
acknowledged  receipt  of  the  lumber  and 
promised  to  pay  the  balance,  and  when  the 
Invoice  shows  that  the  lumber  was  billed  by 
D.  A.  Tlson  at  Adel,  6a.,  to  J.  B.  Jemlaon  & 
Co.,  without  any  reference  to  the  firm  of 
Cobb  &  Tlson,  the  defendant  will  not  be 
beard  to  deny  its  liability  for  this  lumber. 
It  seeiais  to  us  that  it  would  be  manifestly 
unfair  to  permit  the  defendant  to  take  the 
proceeds  of  this  car  load  of  lumber  and  then 
refuse  to  pay  the  plaintiff  for  it  If  the  de- 
fendant was  really  In  doubt  whether  to  pay 
the  money  to  Cobb  or  to  Tlson  for  this  lum- 
ber, which  it  had  received  and  used.  It  could 
have  paid  the  money  into  court,  and  in  its 
answer  set  forth  all  the  facts  as  contended 
by  it,  and  in  this  way  the  fullest  protection 
would  have  been  secured. 

We  do  not  see  how,  with  all  of  the  facts 
testified  to  by  the  plaintiff  admitted,  ajs  well 
as  the  invoice,  the  letters  from  the  defendant, 
the  payment  by  it  of  80  per  cent  of  the  pur- 
chase money,  and  all  reasonable  deductions 
trom  this  evidence,  it  can  be  held  that  the 
plaintiff  did  not  make  out  a  prima  fade 
case. 

Judgment  reversed. 


(IS  Oa.  App.  «3) 

BIBD  V.  SAVANNAH  ELEOTRIO  CO. 

(No.  5999.) 

(Conrt  of  Appeals  of  Georgia,    Jane  11,  1016.) 

(SvUahtu  lit/  the  Court.) 

1.  Cabbiers  ^=>314— Injttbt  to  Street  Cab 
Passenger— Petition— Sufficiency. 

The  court  did   not  err   in   sustaining  the 

general  demnrrer  and  in  dismissing  the  pietition. 
[Ed.    Note.— For   other    cases,    see   Carriers, 

Cent   Dig.   II   1260,   1270,   1273,   1274,  1276- 

1280;    Dec.  Dig.  <S=»314.] 

(Additional  Syllabut  by  Editorial  Staff.) 

Z.  Cabbixbs  €s>303  —  DUTT  TO  Aliobtino 
Passenobrs— Selection  of  Landinq  Place 

— ^DlUOXNCK. 

A  street  car  company  should  use  due  dili- 
gcace  in  selecting  a  reasonably  safe  place  for 


landing  its  passengers,  and  should  make  such  se- 
lection with  reference  to  passengers  getting  off 
the  car  while  it  is  at  rest 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  1216,  1218,  1224.  1226-1232, 
123+-1240,  1^;    Dec.  Dig.  «=»363.] 

Error  from  City  Court  of  Savannah;  Davis 
Freeman,  Judge. 

Action  by  Mrs.  W.  H.  Bird  against  the 
Savannah  Electric  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Oliver  &  Oliver,  of  Savannah,  for  plaintiff 
in  error.  Osborne  &  Lawrence,  of  Savannah, 
for  defendant  In  error. 

BBOTLES,  3.  [1]  The  petition  aUeged 
that  the  defendant  company's  street  car,  up- 
on which  the  plaintiff  was  a  passenger,  stop- 
ped at  the  Intersection  of  Liberty  and  Haber- 
sham  streets,  (at  about  the  prcq;>erty  line 
thereof),  with  the  result  that  the  rear  end  of 
the  car,  from  which  she  was  compelled  to 
alight,  was  standing  immediately  over  a 
sandy  portion  of  Habersham  street,  making 
the  distance  from  the  step  to  the  ground  a 
long  and  difficult  step,  but,  inasmuch  as  the 
defendant  had  stopped  the  car  at  that  point 
for  her  to  alight,  she  was  obliged  to  use  the 
only  place  and  the  only  means  afforded  her 
to  alight;  that  the  point  where  the  said  car 
was  stopped,  and  over  which  was  the  rear 
step  from  which  she  was  compelled  to  alight, 
was  covered  with  heavy  sand,  and,  In  step- 
ping down  from  the  step  of  the  said  car  onto 
the  roadway  of  the  said  street,  the  middle  bf 
her  foot  struck  the  top  of  a  large  rock  int- 
bedded  in  the  sand,  with  the  i>olnt  thereof 
sticking  up  above  the  surface  of  the  ground, 
with  the  result  that  the  heel  of  her  shoe  was 
caught  upon  the  top  of  said  rock,  her  toe 
was  thrust  downward,  her  ankle  turned,  and 
she  sustained  a  severe  wrench  and  strain, 
and  bruised  her  entire  right  foot  and  ankle; 
that  the  rock  upon  which  she  stepped  was 
six  or  eight  inches  In  diameter,  somewhat 
triangular  In  shape,  extending  upward  to  a 
point,  the  base  thereof  being  Imbedded  In  the 
sand,  so  as  to  present  a  rather  soUd  obstruc- 
tion, and  the  said  rock,  together  with  the 
sandy  surface  of  the  street,  constituted  an 
Improper,  defective,  and  dangerous  place,  at 
which  she  was  compelled  to  alight ;  that  the 
defendant  Is  responsible  entirely  for  the  in- 
juries sustained  by  her,  because  of  the  fact 
that  It  did  not  furnish  to  her  a  safe,  suita- 
ble, and  convenient  place  to  alight ;  that  at 
the  time  of  receiving  her  injuries  she  was  a 
passenger,  and  was  in  the  exercise  of  all  or- 
dinary and  reasonable  care  and  diligence  for 
her  own  safety,  and  was  free  from  fault 

[2]  (Generally  the  duty  which  the  law  Im- 
poses upon  an  ordinary  railroad  company  to 
provide  and  maintain  a  safe  place  for  land- 
ing its  passengers  is  not  applicable  to  a  street 
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car  oomiMiny  operating  Its  line  along  tbe  pub- 
lic street  of  a  dty,  and  not  stopping  at  reg- 
ular places  selected  by  it  or  providing  places 
for  passengers  to  get  on  and  oS  of  its  cars, 
but  stopping  such  cars  at  street  crossings, 
or  yarions  Intermediate  places,  upon  signal 
from  a  passenger.  It  Is,  however,  the  duty 
of  the  street  car  company  to  use  due  diligence 
In  selecting  a  reasonably  safe  place  for  land- 
ing its  passengers,  and  to  make  such  selec- 
tion with  reference  to  the  passengers  getting 
off  the  car  while  it  is  at  rest.  Turner  v. 
City  Electric  Hallway  Co.,  134  Ga.  869,  68  S. 
E.  735.  See,  also,  Macon  Ry.  Co.  v.  Vlning, 
120  Ga.  511,  513,  48  S.  E.  232.  As  said  in 
Creamer  v.  West  End  Street  Ry.  Co.,  156 
Mass.  321,  322,  31  N.  E.  391,  16  U  B.  A.  490, 
32  Am.  St  Rep.  456: 

"The  street  is  in  no  sense  a  passenger  station, 
for  the  safety  of  which  the  street  railway  com- 
pany is  responsible.  •  •  •  When  a  common 
carrier  has  the  exclusive  occupation  of  its 
tracks  and  stations,  and  can  arrange  and  man- 
age them  as  it  sees  fit,  it  may  be  properly  held 
that  persons  intending  to  take  passage  upon  or 
to  leave  a  train  have  the  relation  and  rights  of 
passengers  in  leaving  or  approaching  the  cars  at 
a  station.  •  •  •  But  one  who  steps  from  a 
street  railway  car  to  the  street  is  not  upon  the 
premises  of  tbe  railway  company,  but  upon  a 
public  place  where  he  has  the  same  rights  with 
every  other  occupier,  and  over  which  the  compa- 
ny has  no  control." 

The  instant  case  is,  in  many  respects  simi- 
lar to  Wadley  Southern  Ry.  Co.  v.  Durden, 
142  Ga.  361,  82  S.  B.  1055.  In  that  case,  Dur- 
den, while  upon  the  tracks  of  the  defendant 
company  as  a  licensee,  caught  the  heel  of  his 
shoe  between  a  cross-tie  and  an  Iron  bar,  and, 
before  he  could  extricate  himself,  was  run 
over  by  an  engine  of  the  defendant  company. 
Be  alleged  In  his  petition  that  between  the 
cross-tie  and  the  iron  bar  there  was  a  wash- 
out, or  hole  dug  out,  and  that,  on  account 
of  this  hole,  the  bed  of  his  shoe  was  caught, 
as  above  described.  He  also  alleged  that  If 
there  had  been  no  hole  dug  out,  and  If  the 
track  had  been  kept  smooth  and  level,  the  ac- 
cident would  not  have  happened.  He  further 
alleged  that  it  was  the  duty  of  the  defend- 
ant to  tbe  public,  and  to  him,  or  to  any  one 
else  who  had  a  right  to  be  on  the  track,  to 
have  kept  the  track  where  he  was  injured, 
and  all  other  places  of  like  Idnd  on  tbe  road 
of  the  defendant,  smooth,  level,  and  solid, 
and  in  such  condition  as  to  prevent  washouts, 
or  a  bole  dug  out,  but  that  the  defendant 
company 'negligently  omitted  to  do  so;  that 
the  defendant  company  knew  or  should  have 
known  of  the  defect  in  ample  time  to  have 
repaired  it,  and  to  have  prevented  the  injury; 
that  the  plaintiff  was  free  from  fault,  for 
the  reason  that  the  duties  assigned  to  him 
were  such  as  not  to  require  him  to  be  alert 
to  discover  such  defects,  and  nothing  came 
wltmn  his  observation  to  prompt  him  to  make 
an  Investigation  with  a  view  to  discover  such 
defects,  and  his  means  for  knowing  of  such 


defects  were  not  equal  to  those  of  tbe  de- 
fendant company,  he  not  being  an  employe 
of  the  defendant,  as  a  road  hand  or  other- 
wise; that  he  did  not  know,  at  the  time  he 
sustained  his  injury,  and  could  not  have 
known  by  the  exercise  of  ordinary  diligence, 
that  the  washout,  or  hole  dug  out,  was  in  ex- 
istence at  the  point  where  he  was  Injured. 
In  that  case  the  demurrer  to  the  petition  was 
overruled  by  the  trial  court,  and  this  Judg- 
ment was  reversed  by  the  Supreme  Court, 
which  held  that  tbe  demurrer  should  have 
been  sustained  and  the  petition  dismissed. 

In  the  instant  case  It  is  not  alleged  in 
the  petition  how  the  rock  which  caused  the 
plaintiff's  Injury  came  to  be  there,  or  that 
the  defendant  put  it  there,  or  that  the  defeid- 
ant  knew  It  was  there,  or  how  long  It  had 
been  there,  or  that  the  defendant  had  any 
opportunity  of  finding  out  that  it  was  there. 
So  far  as  the  allegations  of  the  petition  are 
concerned,  the  rock  might  have  l>een  placed 
there  only  a  few  minutes  before  the  accident 
There  was  no  allegation  that  there  was  any- 
thing about  the  place  to  indicate  to  the  com- 
pany that  it  was  not  a  reasonably  safe  place 
for  landing  its  passengers.  The  petition  al- 
leges that  the  street  was  covered  with  heavy 
sand,  and  this  would  have  made  it  an  appar- 
ently safe  place  for  persons  to  alight  The 
petition  did  not  allege  that,  by  any  degree  of 
care,  tbe  defendant  could  have  discovered  the 
presence  of  the  rock.  In  our  opinion,  there 
is  no  material  difference  between  the  Dnrden 
Case,  supra,  and  the  Instant  case.  It  Is  true. 
In  the  Durden  Case,  the  defendant  was  only 
required  to  exercise  ordinary  care,  while  in 
this  case  it  was  the  defendant's  duty  to  exer- 
cise extraordinary  care.  But  this  makes  no 
substantial  difference,  because  there  was  no 
allegation  In  the  petition  here  that  there  had 
been  anything  to  put  the  defendant  upon  ni>- 
tlce  that  the  place  was  unsafe,  or  that,  by 
the  exercise  of  extraordinary  care,  it  could 
have  found  out  that  it  was  unsafe. 

In  our  opinion,  the  court  did  not  err  in 
sustaining  the  demurrer  and  in  dismissing 
the  petition. 

Judgment  affirmed. 


Ot  Oa.  App.  432) 

NORWICH  UNION  FIRE  INS.  SOCIETY  ▼. 
BAINBRIDGE  GROCERY  CO. 

(No.  5908.) 

(Court  of  Appeals  of  Georgia.    June  11,  1915.) 

(Byllahua  hy  the  Court.) 
1.  Insubance  <S=»607  —  Monet  Coixected 

FBOM  WroNODOEB— CONTBACT  TO   PaT  OvER 

— Petition. 

Tbe  petition  set  fortlt  a  cause  of  action. 
and  was  not  subject  to  general  demurrer. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1512,  1513;    Dec.  Dig.  «=>Q07.] 
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fAdditional  Syllabus  by  Editorial  Staff.) 
2.  iNstTBANCE  «=»138— "Valtted  Pouot" — 

Vauditt— "Indemnity." 

Since  insurance  is  "indemnity,"  a  contract 
for  a  fixed  sum  (a  "valued  poUcy")  would  be 
illegal  and  wagering.  Such  a  contract  is  not 
favored  by  the  law,  and  will  never  be  regarded 
as  arising  by  implication,  and  no  policy  will  be 
construed  to  be  a  valued  policy  nnless  it  is  clear 
from  the  terms  of  the  policy  uat  it  was  the  in- 
tention of  the  parties  that  it  should  have  this 
effect 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  §{  246-249;    Dec.  Dig.  «=>138. 

For  other  definitions,  see  Words  and  Phrases, 
first  and  Second  Series,  Insurance;  Valued 
PoUcy.] 

t.  IiraniuNcs    «=>606— SuBsoaATioN— CiAiii 

AGAINST  WbONODOER. 

An  insurer,  on  paying  a  loss,  !s  subrogated 
to  the  insured's  claim  against  the  wrongdoer 
eansing  the  loss. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1604-1511, 1514-1510;  Dee.  Dig. 
«»606.] 

ISnor  from  City  Court  of  Bainbrldge;  H. 
B.  Spooner,  Judge. 

Action  by  the  Norwich  Union  Fire  Insnr- 
asoe  Sode^  against  the  Balnbrldge  Grocery 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

King  ft  Spalding,  of  Atlanta,  and  Erie  M. 
Donalaon,  of  Macon,  for  plaintiff  la  error. 
T.  S.  Hawes  and  W.  V.  Custer,  both  of  Baln- 
brldge, for  defendant  In  error. 


BROTLES,  J.  [I]  The  plaintiff's  petition 
contained  the  following  allegations: 

That  the  Norwich  Union  Fire  Insurance 
Society  had  Insured  the  Balnbrldge  Grocery 
Company's  stock  of  goods,  In  Its  store  build- 
ing, against  loss  by  fire  In  a  sum  not  exceed- 
ing $1,000,  the  policy  being  In  force  during 
Kay,  1907.  That  on  May  22,  1907,  the  Insur- 
•d  property  was  completely  destroyed  by  fire, 
through  the  negligence  of  the  Atlantic  Coast 
lilne  Railroad  Company.  That  on  June  28, 
1907,  the  Insurance  company  paid  the  gro- 
cery company  $990.99  on  account  of  said  loss 
and  damage.  TlKt,  simultaneously  with 
making  said  payment,  the  grocery  ccmpany 
contracted.  In  writing,  with  the  insurance 
company  that: 

"Whereas  it  has  been  agreed  that  the  said 
party  of  the  second  part  [the  insurance  com- 
pany] shall  be  subrogated,  to  the  extent  of  the 
amount  m>  paid  as  aforesaid  and  the  interest 
thereon,  to  all  claima  and  demands  which  Uie 
■aid  party  of  the  first  part  (the  Bainbridge  Gro- 
cery Company^  has  against  any  person  or  per> 
■ona,  corporation  or  corporations,  for  or  on  ac- 
coont  of  said  loss  or  damage:  Now,  therefore, 
know  ye  that  the  said  party  of  the  first  part, 
for  and  in  consideration  of  the  sum  to  it  paid  by 
tha  party  of  the  second  part,  has  sold,  and  does 
hereby  assign,  transfer,. and  set  over  unto  the 
•aid  party  of  the  second  part  all  and  singular 
the  claims  and  demands  of  every  nature  and 
kind  which  the  said  party  of  the  first  part  has 
against  the  Atlantic  Coast  Line  Railroad  Com- 
pany, and  against  all  other  persons,  firms,  or 
corporations  whatsoevei\  for  or  on  account  of 
said  loss  or  damage,  or  for  or  on  account  of  any 


willful  or  negligent  or  other  act  or  omission 
which  led  to  or  caused  the  said  loss  or  damage, 
or  for  or  on  account  of  any  liability  for  Ui« 
said  loss  or  damage,  to  the  extent  of  the  said 
sum  so  paid  and  tixe  interest  thereon ;  to  have 
and  to  hold  the  same  to  the  said  party  of  the 
second  part  its  successors  and  assigns  forever." 

That  the  Balnbrldge  Grocery  Company  re- 
covered from  said  Atlantic  Coast  Line  Rail- 
road Company  $686.18,  and  paid  out  25  per 
cent  thereof  as  attorney's  fees  to  effect  such 
recovery,  and  has  a  net  balance  of  $514.63, 
which  It  collected  on  July  13, 1912,  and  whlcb 
it  refuses  to  pay  to  said  insurance  company. 
To  this  petition  the  Balnbrldge  Grocery  Com- 
pany demurred:  (1)  Generally,  as  not  set- 
ting forth  a  cause  of  action ;  (2)  because  the 
value  of  the  building,  of  the  stock,  and  of  the 
fixtures,  insured  and  destroyed  by  the  fire  is 
not  stated ;  (3)  because  the  total  amounts  of 
the  insurance  collected  on  each  item  are  not 
stated;  (4)  because  the  amounts  collected 
from  the  Atlantic  Coast  Line  Railroad  Com- 
pany on  the  building,  the  merchandise,  and 
the  fixtures,  separately  or  as  a  whole,  are  not 
stated ;  (6)  because  the  expense  Incurred  la 
prosecuting  the  suit  against  the  raUroed  com- 
pany Is  not  alleged;  (6)  because  It  Is  not 
alleged  what  was  the  net  recovery  from  the 
railroad  company,  and  it  Is  not  alleged  that 
the  said  net  recovery,  added  to  the  Insurance 
collected,  was  equal  to  the  value  of  the  prop- 
erty destroyed  by  fire;  (7)  because  the  time 
when  the  alleged  cause  of  action  arose  Is  not 
definitely  stated.  The  court  sustained  all 
of  the  grounds  of  demurrer  and  dismissed  the 
petition,  and  the  plaintiff  excepted. 

[2]  In  this  case  It  appears  that,  not  as  a 
compromise,  but  as  an  ascertainment  of  the 
total  loss,  the  Insurance  company  paid  the 
defendant  $990.99,  which  Is  less  than  the 
face  of  the  Insurance  policy.  According  to 
the  law  In  this  state.  Insurance  is  Indemnity. 
A  contract  for  a  fixed  sum  (a  valued  policy) 
would  be  illegal  and  wagering,  and  therefore 
will  never  be  regarded  as  arising  by  Implica- 
tion, and  no  policy  will  be  construed  to  be  a 
valued  poUcy  unless  it  Is  clear  from  the  terms 
of  the  policy  that  It  was  the  Intention  of  the 
parties  that  It  should  have  this  effect  Ga. 
Co-operative  Fire  Ins.  Ass'n  t.  Lanier,  1  Ga. 
App.  186,  57  S.  E.  010 ;  Fireman's  Fund  In& 
Co.  V.  Pekor,  106  Ga.  1,  9,  81  S.  E.  779; 
Word  ▼.  Southern  Mutual  Ins.  Co.,  112  Ga. 
699,  37  S.  B.  897.  Accordingly  a  loss  In  Geor- 
gia under  a  fire  Insurance  contract  la  one 
which  presents  an  unliquidated  dalm,  which 
must  be  ascertained  after  loss,  and  is  open 
to  dispute  and  adjustment  Rosser  t.  Geor- 
£^a  Home  Ins.  Co.,  101  Ga.  720,  29  S.  E.  286. 
In  this  case  the  defendant,  whose  loss  oc- 
curred on  May  22d,  received  jtayment  on  June 
28th,  and  tu  consideration  of  the  ascertain- 
ment, admission  of  liability,  and  prompt  pay- 
ment of  $900.99,  made  an  assignment  In  fee 
simple  of  an  equivalent  interest  in  any  re- 
covery which  It  might  make  from  the  At- 
lantic Coast  line  Railroad  Company  as  the 
wrongdoer  causing  the  fire,  and  has  collected 
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from  tbat  company  a  stun,  on  sncb  canse  of 
action,  which  has  netted  It  $514.63,  which  it 
refuses  to  pay  over  to  the  plaintiff,  notwith- 
standing its  contract 

[S]  Under  the  law  an  insurer,  upon  pajrlng 
a  loss,  is  subrogated  to  the  insured's  claim 
against  the  wrongdoer  causing  the  same. 
Holcombe  t.  R.  ft  D.  B.  Co.',  78  Ga.  776,  8 
8.  B.  7S5.  As  the  defendant  in  this  case  had 
transferred  to  the  plaintiff  without  condition, 
on  the  considerations  above  stated,  an  ab- 
solute right  to  the  sum  they  might  recover 
from  the  railroad  company  for  this  loss,  to 
the  extent  of  $990.99  and  interest,  and  as 
the  petition  alleged  all  of  these  facts  and  ex- 
hibited the  contract,  and  alleged  that  the  de- 
fendant had  collected  and  withheld  $514.63 
of  such  funds,  it  stated,  in  our  Judgment,  a 
case  In  favor  of  the  plaintiff,  good  against 
general  demurrer. 

The  lack  or  failure  of  consideration  of  a 
written  evidence  of  indebtedness  Is  a  matter 
of  defense,  and  want  of  or  illegality  of  con- 
<lderation  is  not  a  proper  matter  for  demur- 
rer, unless  the  want  or  illegality  thereof  af- 
firmatively appears  in  the  Instrument  sued 
on,  or  from  the  allegations  (not  the  absence 
ot  allegations)  of  the  petition.  Smith  v.  Ice 
Delivery  Co.,  8  Oa.  App.  767.  768  (4),  70  S. 
R  195. 

Tbo  objection  that  the  petition  contained 
no  allegations  as  to  the  total  amount  of  in- 
surance, or  the  total  value  of  the  property  in- 
sured, or  the  amoutts  paid  thereon,  is  with- 
out merit,  as  such  allegations  are  immaterial 
and  irrelevant  to  the  cause  of  acUon  dis- 
closed by  the  exhibits  to  this  case,  together 
with  the  averments  of  collection;  the  aver- 
ments being  that  the  property  was  wholly  de- 
stroyed, and  that  the  plaintiff  insurance 
company  paid,  as  its  loss,  $990.99,  which  was 
less  than  the  total  insurance.  If  any  facts 
existed  which  would  relieve  the  defendant 
of  the  obligation  of  the  contract  sued  on, 
or  the  prima  fade  cause  of  action  set  forth 
In  the  petition,  it  was  a  matter  of  defense  to 
be  pleaded,  and  not  to  be  anticipated  In  the 


petition.  The  Idea  that  In  stating  a  prinut 
facie  cause  of  action  against  the  insured,  to 
require  him  to  account  to  his  insurer  for  mon- 
eys collected  from  the  wrongdoer  causing  the 
Are,  the  insurance  company  must  set  up  ito 
claim  on  the  Insured  and  these  payments,  asd 
show  that  the  funds  so  collected  from  SMtb 
sources  exceed  the  claim  of  loss,  and  that  the 
insurer  is  entitled  to  the  surplus  only,  if  there 
be  any,  Is,  in  our  Judgment,  erroneous.  We 
do  not  think  that  it  is  necessary  to  set  np 
such  matters  in  the  petition.  A  statement 
that  the  assured  sustained  a  loss,  which  was 
adjusted  and  paid  by  the  Insurance  compan;, 
the  policy  not  being  fully  exhausted,  states  a 
prima  fade  case  of  full  payment  of  the  loaa, 
and  a  recovery  subsequently  had  by  the  in- 
sured from  the  wrongdoer  is  prima  fad» 
due  to  the  insurer.  If  for  any  reason  the  in- 
sured is  not  so  liable,  that  is  a  matter  to  be 
pleaded  and  proved  in  defense  to  his  prima 
fade  Uablllty. 

The  cases  dted  by  the  learned  counsel  for 
the  defendant  in  error  do  not  sustain  their 
contention  of  what  the  plaintiff's  petitiOD 
must  contain,  but  only  go  to  the  question  a> 
to  whether  the  assured  can  be  permitted,  by 
proper  pleading,  to  assert  to  the  contrary, 
and  be  allowed  so  to  prove.  In  onr  Judg- 
ment, the  petition  states  a  cause  of  actioiu 
good  at  least  against  general  demurrer ;  and, 
as  the  court  sustained  both  the  general  and 
the  special  demurrers,  the  Judgment  must  be 
reversed,  for,  as  was  said  by  this  court  in 
Chappell  T.  Western  Railway,  8  Ga.  App.  787, 
789,  70  S.  B.  208,  209: 

"The  rule  of  dedsion  in  cases  where  th«  trial 
judge  has  sustained  both  general  and  special 
demurrers  is  for  this  court  •  •  •  to  aee  if 
a  cause  of  action  is  set  forth ;  and,  If  it  is  found 
that  the  court  erred  in  overruling  [sustainins] 
the  general  demurrer,  the  judgment  will  be  re- 
versed, leaving  the  matters  in  respect  to  tb« 
spceial  demurrers  open  for  further  action  in  the 
trial  court" 


See,  also,  News  Pub.  Co. 
App.  333,  334,  69  S.  B.  128. 
Judgment  reversed. 


T.  Lowe^  8  Ga. 
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as  Ga.  App.  an 

SBAWBIQHT  v.  DIOKSON.    (N<k  8928.) 

(Court  of  Appeals  of  Georgia.    June  11.  191B.) 

(Byllahui  ly  the  Oowrt.) 

1.  BiTLS  AND  Notes  «=»476— Want  o»  Ook- 

8IDKBATI0N— SunnOIKNCT  OF  PLEA. 

A  plea  alleging  that  there  was  a  total  want 
of  consideration  for  the  note  sued  on ;  that  it 
was  executed  in  part  payment  for  certain  shares 
of  stock  sold  to  the  maker  by  the  payee,  which, 
as  the  payee  knew  at  the  time  of  the  sale  and 
executing  the  note,  was  without  market  value 
and  wholly  worthless,  and  which  has  never  since 
had  any  market  value ;  and  that  the  defendant 
obtained  no  benefit  from  the  purchase  of  the 
stock  and  the  plaintiff  sustained  no  loss  on  ac- 
count of  the  sale — is  a  sufficient  plea  of  want  of 
consideration  as  against  a  general  demurrer. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  1519-1521,  1523,  1657; 
Dec.  Dig.  «=>476.] 

2.  PixADiNo  «=>2gO—AKXND)iEnT— Right  to 
Sib  1KB. 

The  court  did  not  err  in  striking  an  amend- 
ment which  set  np  new  facts  or  a  defense  of 
which  notice  was  not  given  by  the  original  plea 
or  answer  and  whidi  was  not  verified  as  re- 
quired by  Civ.  Code  1910,  §  6640. 

[Eld.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  fj  859-863,  886^^ ;    Dec.  Dig.  «=> 

(AdiHional  ByUaivt  by  Bditorial  Staff.) 

3.  Corporations  e=360— "Stock." 

"Stock"  means  one  share  or  more,  or  an  in- 
terest, in  a  corporation  organized  generally  for 
the  profit  of  the  shareholders  or  stock  owners, 
and  caving  a  value  on  the  market. 

[Bid.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {  162 ;    Dec.  Dig.  «=»60. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Stock.] 

Brror  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judges 

Action  by  J.  D.  Dickson  against  W.  O.  Sea- 
wright  Judgment  for  plaintlfl,  and  defoid- 
ant  brings  error.    Beversed. 

T.  3.  Ripley,  of  Atlanta,  for  plalntUI  In 
emw.  Geo.  Westmoreland,  of  Atlanta,  for 
defendant  In  error. 

WADB,  t.  3.  D.  Dickson  brought  suit 
against  W.  C.  Seawright  on  a  certain  prom- 
issory note  dated  Marcli  21,  1913,  and  dne  30 
days  after  date,  for  the  sum  of  $700  prin- 
cipal, with  interest  after  maturity,  and  10  i)er 
cent  attorney's  fees.  In  his  petition  he  al- 
leged that,  as  collateral  security  for  the  pay- 
ment of  the  note  sued  on,  the  defendant 
pledged  18  shares  of  stock  In  the  Guarantee 
Trust  &  Banking  Company.  To  the  petition 
was  attached  a  copy  of  the  note,  which  re- 
cited the  pledge  of  these  18  shares  as  col- 
lateral security.  The  defendant  filed  a  plea 
admitting  the  execution  of  the  note,  but  de- 
nying his  indebtedness  thereon,  because  the 
consideration  for  which  it  was  given  had 
totally  failed,  and  because  there  was  a  total 
vrtint  of  consideration.  The  defendant  fur- 
ther alleged  that  the  plaintiff  practiced  a 
fraud  on  him  when  the  note  was  executed, 
for  that  it  was  given,  together  with  $200 


cash,  as  the  purchase  price  for  the  18  shares 
of  bank  stock  referred  to  in  the  plaintiff's 
petition  as  having  been  pledged  as  collateral 
security  for  the  payment  of  the  note,  which 
said  bank  stock — 

"was  totally  worthless  when  sold  to  the  defend- 
ant by  plaintiff,  and  plaintiff  knew  or  ought  to 
have  known  that  the  stock  was  worthless  and  of 
no  value  in  the  market."  ' 

The  defendant  alleged,  further,  that  he  was 
not  Indebted  to  the  plaintiff  cm  the  note  sued 
upon,  because — 

"the  18  shares  of  bank  stodc  sold  defendant  by 
plaintiff  were  utterly  worthless  when  sold  him 
and  when  the  note  was  executed  and  plaintiff 
knew  the  stock  was  worthless  when  he  sold  lit 
to  defendant,  and  the  consideration  of  said  note 
was  the  18  shares  of  stock  alleged  to  be  col- 
lateral security,  and  said  stock  was  without  any 
market  value  on  the  21gt  day  of  March,  1913 
[the  date  when  the  note  was  executed],  and  is 
still  without  any  market  value,  and  has  been 
without  any  market  value  for  and  dnring  the 
time  the  note  -was  executed  and  at  present  time. 
Defendant  has  obtained  no  benefit  from  the  pur- 
chase of  said  8to(^,  and  defendant  [plaintiff] 
has  maintained  [sustained]  no  loss  on  account 
of  s^d  contract." 

The  defendant  prayed  Judgment  for  the 
$200  cash  paid  by  him  to  the  plaintiff  as  part 
of  the  purchase  price  of  the  bank  stock  al- 
leged to  be  worthless,  and  denied  any  indebt- 
edness for  attorney's  fees,  etc.  The  note 
sued  upon  was  dated  March  21,  1913,  and 
was  dne  SO  days  after  date.  The  suit  was 
filed  October  14,  1913,  end  the  original  plea 
filed  October  21,  1913. 

[1,2]  On  June  19,  1914,  the  case  came  on 
for  trial,  and  the  defendant  filed  an  amend- 
ment to  his  plea,  In  which  amendment  he  set 
out  that  the  18  shares  of  stock  purchased  by 
hlffl  from  the  plaintiff,  for  which  the  note 
sued  upon  was  given,  did  not,  in  fact  belong 
to  the  plaintiff  at  the  time  of  the  sale  to  him, 
but  that  one  Miles  was  then  the  true  owner 
thereof,  and  still  actually  owned  the  18 
shares  of  stock,  and  that  Miles  and  the  plain- 
tiff had  practiced  a  fraud  on  the  defendant 
by  selling  to  him  the  stock  of  Miles,  which 
Miles  knew  was  worthless,  end  knew  he 
could  not  personally  sell  to  the  defendant, 
for  which  reason  Dickson,  the  plaintiff,  acted 
as  go-between  for  Miles,  in  order  to  make 
the  sale  to  the  plaintiff  and  obtain  money  on 
the  worthless  stock;  that  Dickson  and  Miles 
conspired  together  to  sell  this  worthless  stock 
to  the  defendant,  "and  tiie  stock  was  worth- 
less, and  so  known  to  be  worthless  by  Miles, 
and  Dickson  had  no  interest  in  said  stock,"  ex- 
cept bis  commission  for  making  this  sale  tot 
Miles;  that— 

'.'the  stock  was  worthless,  Miles  knew  It,  or 
ought  to  have  known  it  at  the  time  of  its  sale, 
Seawright  [the  defendant]  did  not  know  it,  be- 
cause a  number  of  contracts  were  kept  off  the 
books  by  Miles,  and  Dijcksoo  kept  from  Seawright 
the  knowledge  of  the  ownership  of  stock,  and 
the  note  was  obtained  by  fraud,  and  the  consid- 
eration of  the  note  has  failed  entirely." 

This  amendment  was  ordered  filed,  and 
was  filed,  as  part  of  the  record,  subject  to 
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demorrer  or  motion  to  strike,  and,  on  demur- 
rer, the  amendment  was  disallowed ;  and  tbe 
original  plea  Itself  was  likBwlse  stricken, 
on  demurrer,  on  the  ground  that  "it  set  up 
no  legal  defense." 

Tbe  amendment  offered,  It  is  true,  alleges 
fraud  on  the  part  of  Miles  and  Didtson,  but 
fails  to  indicate  in  what  the  particular  fraud 
consisted.  It  is  true  that  in  the  amendment 
it  is  alleged  that  Dickson  and  Miles  conspired 
together  to  sell  worthless  stock  to  Mm,  which 
they  knew  at  the  time  to  be  worthless;  but 
It  is  not  alleged  that,  in  order  to  induce  tbe 
defendant  to  purchase  the  stock,  which  he  as- 
serts was  at  the  time  of  the  purchase  worth- 
less, any  misrepresentation  was  made  by  ei- 
ther Miles  or  Dickson,  and  in  fact  tbe  only 
definite  reason  assigned  for  the  conclusion 
that  a  conspiracy  was  formed  between  Miles 
and  Dickson  to  perpetrate  a  fraud  upon  the  de- 
fendant Is  that  the  stock  sold  to  the  defendant 
was  In  fact  the  property  of  MUes,  and  not  of 
Dickson,  and  that  Dickson  was  acting  merely 
as  agent  for  Miles  In  efTecting  the  transfer. 
How  or  in  what  way  this  would  affect  the 
vaUdlty  of  the  transaction  we  are  unable  to 
discover  from  the  pleadings,  since  it  is  not 
suggested  that  upon  the  payment  of  his  note 
the  defendant  would  be  for  this  reason  una- 
ble to  obtain  possession  of  the  18  shares  of 
stock. 

The  fourth  paragraph  of  the  amendment 
alleges  that  Seawright  did  not  know  at  the 
time  of  the  sale  that  the  stock  was  worthless, 
"beoause  a  number  of  contracts  were  kept  off 
the  books  by  Miles,  and  Dickson  kept  from 
Seawright  the  knowledge  of  the  ownership  of 
the  stock" ;  but  what  "contracts"  or  "books" 
are  referred  to,  or  what  facts  touching  the  val- 
ue of  the  stock  were  concealed  by  keeping  the 
coatttiCts  off  tbe  books,  the  plea  does  not  indi- 
cate, and  we  are  left  to  surmise.  Besides,  the 
order  striking  the  proposed  amendment  simply 
recites  that,  "on  demurrer  to  this  amendment, 
this  amendment  is  disallowed  and  stricken," 
and  it  appears  from  inspection  that  the  propos- 
ed amendment  was  not  verified  as  required  by 
section  5640  of  the  Civil  Code,  providing  that 
where  an  amendment,  offered  after  the  time 
allowed  for  answer  has  expired,  sets  up  any 
new  facts  or  defense,  notice  of  which  was 
not  given  by  the  original  plea  or  answer,  it 
shall  not  be  allowed — 

"unless  at  the  time  of  filing  such  amended  plea 
or  answer  containing  the  new  matter  be  [the  de- 
'fendant]  shall  attach  an  affidavit  that  at  the 
time  of  tbe  filing  the  original  plea  or  answer  he 
did  not  omit  tbe  new  facts  or  defense  set  out  in 
the  amended  plea  or  answer  for  the  purpose  of 
delay,  and  that  the  amendment  is  not  now  offer- 
ed for  delay,  or  unless  in  tbe  discretion  of  the 
court  the  circumstances  of  the  case  or  substan- 
tial justice  between  the  parties  require  that 
such  amendment  be  allowed  without  attadiing 
such  affidavit"  , 

The  record  does  not  disclose  on  what 
ground  the  amendment  was  disallowed,  and, 
irrespectlTe  of  the  objections  already  refer- 
red to,  it  may  be  that  the  trial  judge  reject- 
ed It  because  It  was  not  verified  as  provided 


by  section  5640.  Upchurch  v.  Nichols,  15  Ga. 
App.  360  (2),  83  S.  E.  273;  Early  v.  Hamp- 
ton, 15  Ga.  App.  95,  82  S.  E.  669-670;  Ed- 
wards V.  Boyd  Co.,  136  Ga.  738,  739,  72  S. 
B.  34;  Benson  v.  Marietta  Tertlllzer  Ca,  139 
Ga.  691,  77  S.  B.  1125. 

Tbe  original  plea  alleged,  as  already  stat- 
ed, that  tbe  18  shares  of  bank  stock  were  ut- 
terly worthless  when  sold  to  the  defendant 
and  when  the  note  was  executed  by  blm,  and 
that  the  plaintiff  knew  this  fact,  and  also 
that  tbe  stock  was  then  without  any  market 
value,  and  It  has  not  since  had  any  market 
value,  and  that  the  defendant  obtained  no 
benefit  from  the  purchase  of  tbe  stock,  and 
the  plaintiff  had  suffered  no  loss  on  account 
of  his  contract  of  sale.  Civil  Code,  {  6675,  is 
as  follows: 

"Whenever  an  action  shall  be  commenced  at 
common  law,  founded  upon  any  contract,  the  de- 
fendant in  such  action  may  plead  and  give  in 
evidence  to  the  jury,  upon  the  trial  thereof,  that 
the  coosideration  upon  which  said  anntract  was 
founded  has  totally  or  partially  failed.  Such 
plea  shall  only  be  pleaded  in  cases  between  the 
original  parties  to  the  contract,  or  their  privies 
or  assignees,  whose  title  has  been  acquired  with 
notice,  actual  or  constructive,  or  by  operatioo  of 
law." 

Section  4200  provides  that: 

"If  the  consideration,  apparently  good  or  val- 
uable, fails  cither  wholly  or  in  part  before  the 
promise  is  executed,  such  failure  may  be  pleaded 
in  defense  to  the  promise.  If  it  be  partial,  as 
apportionment  must  be  made  according  to  the 
facts  of  each  case." 

The  suit  in  this  case  was  based  on  a  con- 
tract under  seal,  and  section  4219  of  the  Civil 
Code  declares  that: 

"A  specialty  is  a  contract  under  seal,  and  ii 
considered  by  the  law  as  entered  into  with  more 
solemnity,  and  consequently  of  higher  dignity, 
than  ordinary  simple  coatracta." 

It  is  said  in  section  4241  that  conatdera- 
tlon  is  essential  to  a  contract  which  the  law 
will  enforce,  and — 

"in  some  cases  a  consideration  is  presumed,  and 
an  averment  to  the  contrary  will  not  be  receiv- 
ed. Such  are  generally  contracts  under  seal," 
etc. 

The  plea  in  this  case  alleges  a  total  want 
of  consideration,  rather  than  a  failure  of  con- 
sideration; for  It  appears  therefrom  that 
the  stock,  for  the  purchase  money  of  which 
the  note  sued  upon  was  given,  was  not  only 
worthless  at  the  time  the  plea  was  filed,  but 
was  worthless  when  the  sale  was  made  and 
tbe  note  given  therefor,  so  that  the  note  was 
wholly  without  consideration  at  the  time  of 
its  execution.  The  expression  id  Smith  v. 
Smith,  36  Ga.  184-190,  91  Am.  Dec.  761,  that 
"the  solemnity  of  a  sealed  instrument  im- 
ports consideration,  or,  to  speak  more  ac- 
curately, it  estops  a  covenantor  from  denying 
a  consideration,  except  for  fraud,"  appears 
to  have  been  merely  an  obiter,  and  a  differ- 
ent rule  is  recognized  by  the  courts  of  this 
state  at  this  time.  Even  In  the  older  case  of 
Albertson  v.  HoUoway,  16  Ga.  377,  it  was 
held  that: 

"A  plea  of  failure  of  consideration,  without 
fraad,  may  be  pleaded  to  a  note  which  is  a  joiat 
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and  seyeral  promlM  to  pay  by  two,  which  pur- 
ports to  be  over  the  hand  and  seal  of  the  mak- 
ers, and  has  a  seal  or  scroll  affixed  to  the  name 
of  one,  the  other  signing  with  his  own  proper 
hand,  as  secnrity." 

In  that  case  the  court  said: 

"We  beliere  that  the  rale  that  a  plea  of  tUl- 
nre  of  consideration  cannot  be  used  as  a  de- 
fense to  a  specialty  applies  to  no  other  instru- 
ments, save  such  as  were  known  to  the  common 
law  as  specialities  as  deeds,  bonds,  and  instru- 
ments executed  with  like  solemnities  of  sealing 
and  delivery.  It  has  been  common  for  courts  to 
say  that  such  defense  cannot  be  set  up  to  an  in- 
strument under  seal.  But  we  think  that  these 
words  were  used,  or  should  have  been  used,  with 
reference  to  such  instruments  as  were  executed 
with  the  ceremonies  necessary  to  specialties  at 
common  law." 

Tile  reasoning  of  this  opinion  was  criti- 
cized In  SiveU  y.  Hogan,  119  Ga.  167-170,  46 
S.  R  67,  68,  and  Justice  Cobb  there  said  that 
the  Supreme  Court  was  not — 
"prepared  to  adopt  the  reasoning  upon  which 
this  decision  [Albertson  v.  HoUoway,  supra]  was 
founded,  that  the  common-law  rule  related  only 
to  sudi  instruments  under  seal  as  were  known 
to  the  common  law  as  specialties,  there  being 
no  SDcfa  thing  at  common  law  as  a  promissory 
note  under  seal.  •  •  •  Our  Code  defines  a 
specialty  to  be  a  contract  under  seaL  Civil 
Code,  {  3634  [ClvU  Code  1910,  I  4219].  We 
are  not,  however,  to  be  understood  as  definitely 
committing  ourselves  at  this  time  to  the  propo- 
sition that  even  want  of  consideration  cannot  be 
pleaded  to  a  promissory  note  under  seal,  though 
this  would  seem  to  be  true." 

In  Van  Dyke  v.  Van  Dyke,  123  Ga.  686- 
690,  61  S.  E.  582,  583,  3  Ann.  Cas.  978,  It  was 
said: 

"It  is  unnecessary  to  discuss  the  exact  status 
of  a  sealed  note.  In  Albertson  v.  Holloway,  16 
6a.  377,  its  nature  was  considered,  and  it  was 
held  that  a  plea  of  failure  of  consideration  could 
be  made  to  a  suit  based  on  it.  In  other  cases 
there  have  been  intimations  that  a  presumption 
of  a  consideration  arose  from  the  presence  of  a 
seal,  but  that  it  might  be  rebutted.  *  *  *  In 
Sivell  V.  Hogan,  119  Ga.  167,  169,  170,  46  8. 
E.  67,  the  opinion  was  strongly  expressed,  al- 
though no  direct  mling  was  made,  that  a  seal 
raises  a  condnsive  presumption  of  the  existence 
of  a  oonsideratiaa  at  the  time  the  contract  was 
Altered  into,  but  not  that  it  has  not  since  failed, 
either  wholly  or  partially,  and  accordingly  that 
want  of  consideration  cannot  be  pleaded,  but 
failure  of  consideration  may  be.  whether  the 
presumption  thus  raised  is  disputable  or  condu- 
sivei  the  fact  of  being  under  seal  gives  to  the 
note  a  character  which  it  would  not  have  other- 
wise. Moreover,  the  statute  of  limitations  in 
regard  to  a  note  under  seal  and  one  without  a 
seal  is  not  the  same.  •  •  •  Under  the  strict 
commercial  law  prevailing  in  some  jurisdictions, 
a  note  under  seal  and  payable  to  a  named  per- 
son or  order  is  deemed  not  negotiable,  but  in 
this  state  it  is  treated  as  negotiable." 

It  will  be  observed  that  all  that  was  said 
in  that  opinion  as  to  whether  or  not  want  of 
consideration  can  be  pleaded  to  a  note  under 
seal  was  by  the  express  declaration  of  the 
court,  mere  obiter.  In  Slaton  y.  Fowler,  124 
Ga.  955,  53  S.  R  667,  it  was  said  that: 

"At  coinmon  law,  as  a  general  mile,  a  seal 
imported  a.  consideration,  and  a  contract  under 
seal  was  not  open  to  attack  on  the  ground  that 
it  was  without  consideration.  Whether  this 
rule  applies  to  a  promissory  note  under  seal, 
so  as  to  prevent  a  plea  of  want  of  consideration, 
nit  whether  tiie  seal  only  raises  a  presumption 


of  a  consideration,  which  can  be  rebutted,  has 
never  been  definitely  decided  in  this  state;  hot 
it  has  been  held  that  failure  ot  considnation 
could  be  pleaded  to  a  note  under  seaL" 

Later  the  point  was  expressly  ruled  upon 
by  this  court  in  the  case  of  Sims  ▼.  Scheuss- 
ler,  6  Ga.  App.  850,  64  S.  E.  99,  where  it  was 
said: 

"Either  want  of  consideration  or  failure  of 
consideration  may  generally  be  pleaded  to  a 
contract  nnder  seal." 

And  in  another  decision,  banded  down  on 
the  same  day,  Judge  Powell  gave  an  interest- 
ing and  able  discussion  of  the  precise  ques- 
tion, and  the  court  held  that: 

"It  is  a  good  defense  to  an  action  on  a  nego- 
tiable promissory  note  under  seal,  in  the  hands 
of  the  original  payee,  that  it  was  executed 
without  any  lawful  consideration." 

And  It  also  held  that : 

"In  this  state  an  equitable  defense  not  involv- 
ing affirmative  relief  or  extraordinary  remedy 
may  be  filed  to  any  action  at  law  in  any  of 
the  courts.  Hence,  to  an  action  in  a  city  court 
on  a  note  under  seal,  the  defense  of  lack  of 
consideration  may  be  successfully  pleaded." 
Lacey  v.  Hutchinson,  6  Ga.  App.  865  K\)  &  (6), 
64  S.  B.  106. 

This  ruling  was  approved  in  Williams- 
Thompson  Co.  v.  Williams,  10  Ga.  App.  251- 
253,  73  S.  B.  409,  410,  where  this  court  held 
that: 

"At  common  law  a  release  under  seal  conclu- 
sively imported  a  consideration,  but  this  is  not 
now  true,  as  respects  the  American  states  gen- 
erally (Williston-Wald's  Pollodi  on  Contracts, 
813),  or  as  respects  Georgia  in  particular." 

The  decision  In  Lacey  t.  Hutchinson,  supra, 
was  again  referred  to  by  this  court  In  Sas- 
ser  V.  McGorern,  11  Ga.  App.  88,  74  S.  R 
797,  and  in  Strickland  ▼.  Farmers'  Supply 
Co.,  14  Ga.  App.  661,  82  S.  R  161,  this 
court  said  generally  that: 

"Consideration  of  a  promissory  note  may  be 
a  legitimate  subject  of  inquiry,  tiiougb  the  note 
be  under  seal,"  and  that  "it  is  no  longer  an  open 
question  in  this  court"  that  the  fact  "that  a 
promissory  note,  even  though  executed  nnder 
seal,  was  executed  without  any  lawful  consid- 
eration is  a  good  defense  to  an  action  on  a  ne- 
gotiable promissory  note  in  the  hands  of  an 
original  payee." 

It  appears,  then,  that  under  the  statute 
law  of  Georgia  a  defendant  may  not  only 
plead  failure  of  consideration  to  a  note  un- 
der seal,  but  may  also  plead  want  of  con- 
sideration to  such  an  Instrument 

The  question  remaining  for  determination 
Is  whether  the  original  plea  snffldentiy  set 
up  a  plea  of  total  want  of  consideration  to 
withstand  the  general  demurrer  thereto, 
bearing  in  mind  that  it  is  not  absolutely  es- 
sential to  the  validity  of  such  a  plea  (under 
some  of  the  rulings  above  cited)  that  fraud 
be  alleged;  for  in  this  plea  there  is  no  spe- 
cific allegation  of  any  act  of  fraud,  nor  is 
there  any  attempt  to  allege  such  concealment 
on  the  part  of  Dickson  as  to  the  value  of  the 
stock  sold  to  the  defendant  as  might  amount 
to  fraud  under  the  provisions  of  section  4114 
of  the  Civil  Code.  It  is  true  that  the  de- 
fendant asserts  that  the'  plaintiff — 
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"practiced  a  fraud  on  the  defendant  when  he 
executed  aaid  note,  In  that  the  18  shares  of  bank 
stock  (the  consideration  of  said  note)  was  wholly 
worthless  when  sold  to  defendant  by  plaintiff, 
and  plaiutiiT  knew  or  ought  to  have  known  that 
this  stock  was  worthless  and  of  no  value  in  the 
market" 

But  it  does  not  appear  that  the  defendant 
made  any  direct  Inquiry  as  to  the  value  of 
the  stock  and  tliat  tbe  plaintiff  evaded  the 
truth,  or  tbat  any  confldentlal  relation  ex- 
isted between  the  plaintiff  and  the  defend- 
ant whereby  the  defendant  had  the  right 
to  expect  full  communication  of  the  facts 
from  the  plaintiff,  or  that  the  defendant 
was  laboring  under  any  delusion  with  re* 
spect  to  the  property  sold,  "or  the  condition 
of  the  other  party,"  and  the  plaintiff  knew 
this  and  yet  kept  silence,  or  that  the  con- 
cealment was  of  intrinsic  qualities,  or  that 
the  actual  value  of  the  article  could  not 
by  the  exercise  of  ordinary  prudence  and 
caution  have  been  discovered  by  the  oth- 
er party.  The  issue  presented,  therefore, 
la  whether,  as  against  a  general  demurrer, 
a  total  want  of  consideration  was  sufficients 
ly  pleaded  by  the  allegations  that  the  stock 
purchased  by  the  defendant,  and  for  which 
he  executed  the  note  sued  upon,  was  with- 
out market  value  and  wholly  worthless 
when  sold  to  him  by  the  plaintiff  and  when 
the  note  was  executed,  and  that  It  ever 
since  remained  without  any  value,  that 
the  plaintiff  at  the  time  of  the  sale  knew 
that  it  was  wholly  worthless,  and  that  the 
defendant  obtained  no  benedt  from  the  pur- 
chase of  said  stock  and  the  plaintiff  sustain- 
ed no  loss  on  account  of  the  contract  alleged 
to  be  without  consideration. 

[8]  As  the  defendant  did  not  seek  to  show 
that  a  consideration  originally  valuable  had 
become  totally  worthless.  It  was  not  incum- 
bent upon  him  to  show  how  or  for  what  rea- 
son it  had  lost  its  valuer  He  asserted  sim- 
ply that  the  stock  was  worthless,  and  since 
"stock,"  as  the  word  Is  ordinarily  used, 
means  one  share  or  more,  or  an  interest, 
great  or  small,  in  a  corporation  or  compaj^y 
organized  generally  for  the  profit  of  the 
shareholders  or  stock  owners,  and  generally 
having  a  value  on  the  market,  or  being  at 
least  salable  to  some  limited  number  of  per- 
sons interested  in  corporations  or  stock  com- 
panies of  that  particular  character,  an  asser- 
tion that  when  the  stock  for  which  the  note 
was  given  was  sold  to  the  defendant  by  the 
plaintiff  it  was  worthless  and  of  no  value 
in  the  market,  and  that  it  was  still  with- 
out market  value,  and  had  never  had  any 
such  value  from  the  time  it  was  purchased, 
is  a  sufficient  plea  of  want  of  consideration, 
in  the  absence  of  a  special  demurrer  requir- 
ing a  further  statement  of  fact  to  back  up 
and  sustain  the  allegation  that  the  stock  was 
worthless.  Had  the  consideration  been  some 
piece  of  machinery,  or  an  agricultural  Imple- 
ment, sold  for  a  particular  purpose,  and 
the  defendant  desired  to  plead  total  failure 
of  consideration.  It  would  be  necessary,  of 


course,  to  allege  how,  to  what  particular,  or 
why  the  object  purchased  was  not  reason- 
ably suited  for  the  purposes  intended  or 
the  consideration  had  failed;  but  here, 
where  the  thing  sold  was  an  totanglble  in- 
terest to  a  corporation,  a  plea  setttog  up 
that  this  toterest,  represented  by  certain 
shares  of  stock,  was  absolutely  worthless  and 
unsalable  at  the  time  the  defendant  gave  his 
note  therefor,  and  was  still  worthless  and  un- 
salable in  the  market,  certainly  alleged  a 
want  of  consideration.  As  was  said  to  Pid- 
cock  V.  Crouch  &  Son,  7  Ga.  App.  299  (2c),  86 
8.  E.  971: 

"Where  a  defendant  sets  up  that  the  property 
purchased  is  wholly  worthless,  and  that  -  the 
eonsideration  of  the  note  given  for  the  purchase 
price  has  wholly  failed,  the  plea  is  sufficiently 
definite  as  to  the  extent  of  the  failure,  and,  if 
proved,  would  authorize  a  total  abatement  of 
the  purchase  price." 

The  case  of  CJoca-Gola  BottUng  Co.  t.  An> 
derson,  13  Ga.  App.  772,  Sft  S.  Ei.  32,  is  quite 
different  from  the  present  case  on  the  facts. 
That  case  went  to  trial,  and  the  evidence  not 
only  develoi)ed  that  the  defendant  had  bought 
the  stock  to  question  from  an  agent  upon  hiB 
representations  as  to  its  future  market  value, 
which  depended  upon  the  success  of  the  en- 
terprise, but  it  did  not  show  that  the  stock 
was  to  fact  worthless,  even  if  it  was  not 
worth  as  much  as  the  seller  represented  it  to 
be.  In  the  opinion  it  was  said  that  the  de- 
fendant knew  that  the  statement  of  the  agent 
as  to  the  future  value  of  the  stock  was  a 
mere  speculation  upon  the  success  of  the  en- 
terprise, and  that  he  took  his  chances  when 
he  purchased  the  stock;  but,  as  also  said  in 
that  opinion,  "if  the  article  sold  be  entirely 
worthless,  the  seller  cannot  collect  the  pur- 
chase price."  In  McMillan  v.  First  National 
Bank,  13  Ga.  App.  23,  78  S.  BL  734,  it  was 
said  as  to  a  note  giv^i  for  the  purchase 
price  of  mtoing  stock: 

"In  order  to  sustain  a  plea  of  failure  of  con- 
sideration [the  purchaser]  must  show  that  the 
payee  of  .the  note  acted  in  bad  faith,  that  the 
stock  was  worthless  at  the  time  the  note  was 
given,  and  that  the  payee  knew  this  tact  when 
the  sale  was  negotiated." 

In  the  present  case  the  allegation  is  nude 
that  the  payee  knew  at  the  time  that  he  sold 
the  stock  that  it  was  worthless,  and  It  is 
alleged  that  by  reason  of  the  sale  of  this 
worthless  stock  to  the  d^endant,  when  the 
platotlff  knew  or  ought  to  have  known  that 
it  was  worthless,  he  practiced  a  fraud  on  the 
defendant;  to  other  words,  acted  to  bad 
faith  towards  him.  The  plea  ai>pears,  there- 
fore, to  come  up  to  the  measure  prescribed  to 
the  McMillan  Case,  supra.  In  the  Pidcock 
Case,  supra,  it  was  said  that  the  plea — 
"having  alleged  that  the  stallion  was  wholly 
worthless,  and  tbat  therefore  the  consideration 
had  totally  failed,  was  sufficiently  definite.  If 
only  a  partial  failure  of  consideration  had  been 
set  up,  it  would  have  been  necessary  that  the 
plea  should  be  mora  specific  as  to  the  extent  at 
the  failure,  and  as  to  the  facts  from  which  the 
jury  should  calculate  the  amoant  by  which  tiie 
purchase  price  was  to  b«  abated." 
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Bnougb  can  be  found  in  the  original  plea 
of  the  defendant  in  this  case  to  make  at  least 
a  clear  and  definite  8tate;ment  that  the  stock 
for  which  the  note  was  given  was  altogether 
without  value,  and  that  the  seller  was  aware 
of  this  fact  at  the  time  of  the  sale.  What 
the  proof  may  show,  and  bow  the  case  may 
finally  present  itself,  is,  of  course,  a  matter 
which  the  future  will  alone  develop;  but  the 
court  erred  in  sustaining  the  demurrer  and 
striking  the  original  plea. 

Judgment  reversed. 


ae  Ga.  App.  64B) 

HIMi  PLANING  MILL  CO.  v.  HARDWOOD 

LUMBEB  CO.     (No.  6197.) 

<Court  of  Appeals  of  Georgia.     May  17,  1916. 

Beheariog  Denied  July  2,  1915.) 

(SyUahut  hv  the  Court.) 
Appkai.  and  Ebrob  ^=31001— Ji;Dousni>— Re- 

VEBSAIi. 

No  error  of  law  is  complained  of,  there 
was  evidence  to  support  the  Judgment  rendered, 
and  this  court  cannot  arbitrarily  set  that' judg- 
ment aside. 

(Ed.  Note—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3922,  m8~3934;  Dec. 
Dig.  «=»1001.1 

Error  from  Municipal  Court  of  Atlanta. 

Action  between  the  Bill  Planing  Mill  Com- 
pany and  the  Hardwood  Lumber  Company. 
From  the  Judgment,  the  Hill  Planing  Mill 
Comimny  brings  error.    Affirmed. 

Dean  B.  Byman,  of  Atlanta,  for  plaintiff  in 
error.  Hewlett,  Dennis  &  Whitman,  of  At- 
lanta, for  defendant  in  error. 

WADE,  J.    Judgment  affirmed. 

as  Oa.  App.  602)        """"^ 

McIVEB  T.  STATE.    (No.  8349.) 
(Court  of  Appeals  of  Georgia.    June  26,  1916.) 

(SyUalut  hy  *A«  Court.) 

DSNiAi.  at  New  Tbiai.. 

The  evidence,  though  weak  as  to  the  de- 
fendant's criminal  intent,  was  sufficient  to  an- 
thorize  the  verdict,  and,  the  triai  court  having 
approved  it,  his  judgm'ent  refusing  a  new  trial 
is  affirmed. 

Error  from  Superior  Ourt,  Liberty  Coun- 
ty; W.  W.  Larsen,  Judge. 

Carlos  Mclver  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Ben  A.  Way,  of  Hinesville,  for  plalntifF  in 
error.  W.  F.  Slater,  Sol.  Cten.,  of  Savannah, 
for  the  State. 

BBOYLBS,  J.    Affirmed. 

tie  Ga.  App.  4M)         ^■™°** 

BONDS  V.  STATE.     (No.  6372.) 

(Court  of  Appeals  of  Georgia.    June  8,  1916.) 

(Byllabiu  hy  the  Court.) 

X.  HiOHWATS  «=>168— Use  of  Motobctoles— 
Reotjlation — Opbbatiow  or  Statute. 
The  act  of  1910  (Acta  1910,  p.  90),  amend- 
ed in  1913  (Acta  1913,  p.  76),  regulating  "the 


running  of  antcmoblles,  locomobiles,  and  other 
vehicles  and  conveyances  of  like  character  pro- 
pelled by  steam,  gas,  gasoline,  electricity,  or 
any  power  other  than  muscular  power,  upon  the 
public  and  private  roads  of  the  state  of  Greor- 
gia,"  and  providing  for  the  ..egistration  and 
numbering  of  the  same,  the  use  of  lights  there- 
on, and  regulating  the  running  and  speed  there- 
of, etc.,  indndes  a  motorcycle  propelled  by  gas- 
oline. 

[Ed.  Note.— For  ether  cases,  see  Highways, 
Cent  Dig.  S  457;   Dec.  Dig.  «=>166.] 

(AiditUmal  Byllabut  iy  Editorial  Btaff.) 

2.  Highways  iS=>166—"ATrTOMOBrLKs"— Ve- 
hicle OF  LtKK  ChaRACTEB — MOTORCTCLB.  ' 
The  word  "automobile"  is  derived  from  the 
Greek  word  "autoe"  meaning  self,  and  the  Latin 
word  "mobilis,"  freely  movable,  signifying  self- 
moving  or  self-movable,  changing  its  own  place  or 
able  to  effect  a  change  of  its  own  place.  The 
term  "automobile"  is  applied  generally  to  a  self- 
moving  vehicle  designed  to  travel  on  common 
roads,  and  specificuly,  to  a  wheeled  vehicle 
for  use  on  roads  without  rails,  which  carries 
in  itself  a  mechanical  motor  with  its  source 
of  power.  A  "motorcycle"  is  a  vehicle  "of  like 
character"  with  an  automobile  within  the  mean- 
ing of  Acts  1910,  p.  90,  as  amended  by  Acts 
1913,  p.  75,  regulating  the  running  of  automo- 
biles and  other  vehicles  of  like  character. 

tEd.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  |  457";    Dec.  Dig.  i8=>16& 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series.  Automobile.] 

Error  from  C!ity  0>urt  of  Folk  County ;  F. 
A  Irwin,  pro  bac,  Judge. 

Ai-mstead  Bonds  was  charged  with  violat- 
ing Acts  1910,  p.  92,  §{  6,  6,  regulating  the 
running  of  automobiles,  locomobiles,  and  oth- 
er vehicles  and  conveyances  of  like  charac- 
ter, and,  a  demurrer  to  the  accusation  being 
overruled,  he  brings  error.    Affirmed. 

Wm.  W.  Mundy,  of  Oedartown,  for  plain- 
tifl  in  error.  J.  A  Wright,  SoL,  and  B.  S. 
Ault,  both  of  Cedartown,  and  L  F.  Mundy, 
of  Bock  Mart,  for  the  State.  ' 

WADE,  J.  Armstead  Bonds  was  tried  un- 
der an  accusation  charging  liim  with  a  viola- 
tion of  the  provisions  of  sections  5  and  6  of 
the  act  of  1910  (Acts  1910,  p.  90),  regulating 
the  running  of — 

"antomobiles,  locomobiles,  and  other  vehicles 
and  conveyances  of  like  character  propelled  by 
steam,  gas,  gasoline,  electricity  or  any  power 
other  than  muscular  power,  upon  the  public 
and  private  roads  of  the  state  of  Georgia. 

The  accusation  specifically,  charged  that 
the  accused,  on  a  day  named — 
"with  force  and  arms  did  then  and  there  oper- 
ate a  motorcycle,  same  bein^  a  conveyance  of 
like  character  to  an  automobile,  being  propelled 
by  gasoline,  on  a  public  highway  in  said  county, 
being  the  road  leading  to  Rock  Mart  to 
Antioch  in  said  county,  and  did  then  and 
there  approach  a  sharp  curve  on  said  road, 
where  one  W.  W.  Carmichael  was  there  with 
a  team  on  said  road,  without  then  and  there 
having  said  machine  under  control,  and  then 
and  uere  operating  same  at  a  speed  great- 
er than  six  miles  per  hour,  and  did  then  and 
there  approach  upon  said  highway  a  team  of 
mules  then  and  there  being  driven  by  W.  W. 
Carmichael  on  said  public  highway,  without 
then  and  there  giving  any  of  the  signals  requir- 
ed by  law,  and  did  then  and  there  fail  to  give 
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any  wamlUE  whatever  to  prevent  frightening 
said  team  of  animals  driven  as  aforesaid." 

To  this  accusation  the  defendant  demurred 
on  several  grounds,  which  amount  altogether 
to  a  contention  that  a  motorcycle  is  not  a  ve- 
hicle or  conveyance  "of  like  character"  to  an 
automobile,  and  therefore  is  not  subject  to 
the  regulations  relating  to  automobiles  and 
conveyances  "of  like  character,"  propelled  by 
steam,  gas,  gasoUne,  electricity,  "or  any  pow- 
er other  than  muscular  power,  upon  the  pub- 
lic and  private  roads  of  the  state  of  Georgia," 
and  that  the  accusation  failed  to  show  or 
allege  in  what  way  or  manner  the  motorcycle 
was  "of  like  character"  to  an  automobile, 
since  no  facts  were  stated  to  establish  any 
similarity,  and  the  statement  in  the  accusa- 
tion that  it  was  "of  like  character  to  an  auto- 
mobile" was  a  mere  conclusion.  The  court 
overruled  the  demurrer,  and  the  defendant 
excepted.  Section  1  of  the  act  of  1910  afore- 
said provides  that  it  shall  be  unlawful  for  any 
person  or  persons,  except  in  accordance  with 
the  provisions  of  tliat  act — 

"to  run,  drive,  or  operate  any  automobile,  loco-' 
mobile,  or  other  vehicle  or  conveyance  of  like 
character,  propelled  by  steam,  gas,  gasoline, 
electricity,  or  any  power  other  than  muscular 
power,  and  which  said  vehicle  shall  hereafter 
b«  caUed  machines  in  this  act,  upon  or  along 
any  public  road,  street,  alley,  highway,  avenue, 
turnpike,  or  any  private  road  or  way  generally 
used  by  the  public  of  this  state,  except  and 
until  such  person  or  persons  shall  comply  with 
the  provisions  of  this  act." 

Section  5  provides  that: 

"No  person  shall  operate  a  machine  on  any 
of  the  highways  of  this  state  as  described  in 
this  act  at  a  rate  of  speed  greater  than  is  rea- 
sonable and  proper,  having  regard  to  the  traffic 
and  use  of  such  highway,  or  so  as  to  endanger 
the  life  or  limb  of  any  person  or  the  safety  of 
any  property,  and  upon  approaching  a  bridge, 
dam,  high  embankment,  sharp  curve,  descent 
or  crossing  of  intersecting  highways  and  rail- 
road crossings,  the  person  operating  a  machine 
shall  have  it  under  control  and  operate  it  at 
a  speed  not  greater  than  six  miles  per  hour." 

This  court  held.  In  Carter  v.  State,  12  Oa. 
App.  430,  78  S.  B.  205  (decided  February  24, 
1913),  that  so  much  of  the  act  of  1910  regu- 
lating the  use  of  automobiles  as  undertakes 
to  make  penal  the  operation  of  an  automo- 
bile on  the  highways  of  this  state  "at  a  rate 
of  speed  greater  than  is  reasonable  and  prop- 
er, having  regard  to  the  traflSc  and  use  of 
such  highway,  or  so  as  to  endanger  the  life 
or  limb  of  any  person  or  the  safety  of  any 
property,"  la  too  uncertain  and  indefinite  in 
its  terms  to  be  capable  of  enforcement  In 
Empire  Life  Insurance  Co.  v.  Allen,  141  6a. 
413,  415,  81  S.  E.  120  (decided  February  26, 
1914),  the  Supreme  Court  rendered  a  deci- 
sion to  the  same  efTect  The  provision  limit- 
ing the  rate  of  speed  to  six  miles  per  hoar 
under  certain  circumstances  has  been  recog- 
nized and  declared  valid  as  a  penal  provision. 
Section  6  of  the  act  provides  that: 

"Upon  approaching  a  pedestrian  in  a  road- 
way or  highway  as  described  in  this  act,  or  a 
horse  or  horaes  or  other  draft  animals  being 
ridden  or  driven  thereon  the  person  operating 


the  machine  shall  give  reasonable  warning  of 
its  approadi  by  the  use  of  a  bell,  horn,  gong, 
or  other  signal  and  use  every  reasonable  precau- 
tion to  insure  the  safety  of  such  person  or  an- 
imal, and  in  the  case  of  horses  or  other  draft 
animals,  to  prevent  frightening  the  same." 

It  is  interesting  to  note  that  while  sectira 
1  of  the  act  of  1910  expressly  refers  to  "any 
antomobile,  locomobile,  or  other  vehicle  or 
conveyance  of  like  character,  prt^ielled  by 
steam,  gas,  gasoline,"  eta,  and  the  title  also 
sets  forth  that  the  act  is  intended  to  regulate 
the  running  of  automobiles,  locomobiles,  and 
"other  vehicles  and  conveyances  of  like  char- 
acter, propelled,"  etc.,  the  amending  act  o( 
1913  (Acts  1913,  p.  75)  purports  to  amend  the 
act  of  1910  "r^ulatlng  the  running  of  auto- 
mobiles, and  other  vehicles  and  conveyances, 
propelled  by  steam,  gas,  gasoline,  electricity, 
or  other  power  other  tiian  muscular  power 
on  the  public  and  private  roads  of  the  state 
of  Georgia,"  and  the  words  "of  like  charac- 
ter" are  omitted.  However,  whether  the 
omission  in  the  amending  act  of  the  words  "of 
like  character"  be  a  straw  which  indicated  the 
trend  of  the  legislative  mind,  is  immaterial, 
since  it  appears  that  the  meaning  of  the  act 
can  \be  readily  reached  without  resorting 
to  "strawa"  According  to  Webster's  New  In- 
ternational Dictionary  1911,  not  only  would  a 
motorcycle  be  a  vehicle  or  conveyance  "of 
like  <diaracter"  with  an  automobile,  but  sadi 
a  vehicle  would  itself  be  included  under  the 
term  "automobile."  "Automobile — an  auto- 
mobile vehicle  or  mechanism;  especially  a 
self-propelled  vehicle  suitable  for  use  on  a 
street  or  roadway."  The  same  authority  de- 
fines "motorcycle"  aa  "a  bicycle  having  a 
.motor  attached  so  as  to  be  self-propelled." 
It  is  true  the  New  Standard  Dictionary  (1913) 
■defines  "automobile"  to  be  "a  self-propeliing 
four-wheeled  vehicle  wfilch  travels  on  road- 
:ways  or  streets,"  but  it  will  be  found,  from 
an  examination  of  the  authorities  hereinafter 
.referred  to,  tliat  in  the  construction  of  stat- 
utes, and  in  the  interpretation  generally  of 
the  term  "automobile"  by  the  courts,  a  motor- 
.cycle  is  ordinarily  included,  as  is  also  any 
other  8eIf-proi>elled  vehicle  or  conveyanoe 
not  running  on  tracks ;  or,  in  other  worda,  it 
appears  that  while  the  most  usual  and  ordi- 
nary meaning  attached  to  the  word  "antomo- 
bile" is  a  self-propelled  vehicle  having  four 
wheels,  not  running  on  tracks,  such  a  vehicle 
carrying  freight  and  passengers,  may  be  in 
contemplation  of  law  an  "automobile,"  re- 
gardless of  whether  it  lias  two,  three,  taai, 
or  more  wheels. 

[1,2]  The  word  "automobile"  is  derived 
from  the  Greek  word  "antos,"  meaning  seU; 
and  the  Latin  word  "mobllls,"  freely  mova- 
ble, signifying  self-moving  or  self-movable. 
Changing  its  own  place,  or  able  to  effect  a 
change  of  its  own  place. 

'The  term  automobile,  therefore,  is  doived 
from  the  Greek  and  Latin,  and  in  modem  Eng- 
lish is  applied  generally  to  a  self-moving  ve- 
hicle designed  to  travel  on  common  roads,  and 
specifically,  to  a  wheeled  vehicle  for  use  on 
roads  without  .rails,  which  carries  in  itself  a 
mechanical  motor  with  its  source  of  power." 
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Berry  on  Antomobiles,  1;    Century  Diet,  Au- 
tomobile. 

"Automobile  is  the  generic  name  wliich  bas 
been  adopted  by  popular  approval  for  all  forma 
of  self-propellbiig  vehicles  for  use  upon  higb- 
vrays  and  streets  for  general  freight  and  pas- 
senger service.  However,  this  definition  should 
not  include  such  self-propelling  machines 
•  ♦  •  as  require  tracks  for  their  operation. 
In  popular  meaning,  or  as  commonly  under- 
stood, an  automobile  is  a  motor  vehicle  usually 
propelled  by  steam,  electricity,  or  gasoline;  and 
carrying  its  own  motive  power  within  itself. 
Concerning  the  use  of  highways,  as  provided  in 
some  laws,  the  automobile  falls  within  the  ap- 

Sellation  of  'carriage'  and  'vehicle.'  Automo- 
iles  are  distinguishable  from  locomotives  and 
[ordinary  slow-moving]  traction  engines  by 
carrying  loads  instead  of  drawing  them  in  oth- 
er vehicles."     Berry  on  Automobiles,  2. 

In  the  same  work  (page  2,  {  3)  it  Is  said 
that  the  term  "automobile"  aa  used  therein, 
while  It  excludes  the  steam  road  roller,  and 
such  vehicles  as  run  only  on  tracks  or  rails, 
as  well  as  the  flying  machine,  "Includes  the 
automobile  bicycle  and  automobile  trlcycla" 

"Unless  expressly  excluded,  the  motorcycle 
falls  within  the  definition  of  the  'automobile' 
as  the  term  has  been  used  by  the  various  state 
L«gisIatuTes,  and  also  witliin  the  general  defi- 
nition as  heretofore  given.  •  •  •  The  num- 
ber of  wheels  of  an  automobile  may  be  two,  and 
then  the  term  'bicycle'  is  applied,  or  'automobile 
bicycle,'  as  sometimes  called,  or  three,  when 
it  is  called  'tricycle'  or  'automobile  tricycle,'  or 
four  or  more.  Those  with  four  wheels  is  the 
most  usual  form."    Id.  5,  §§  5,  6. 

"An  automobile  may  be  defined  as  a  wheeled 
vehicle,  propelled  by  steam,  electricity,  or  gas- 
oline, and  used  for  the  transportation  of  per- 
sons or  merchandise.  The  conrts,  without  mak- 
ing clear  distinctions,  have  generally  used  the 
term  'automobile,'  "motor  vehicle,'  'motor  car,' 
and  in  the  earlier  cases,  'horseless  carriage,'  as 
l>eing  synonymous  with  each  other.  Except 
where  special  provision  is  made  to  the  contrary, 
a  motorcycle  is  considered  as  fallingwithin  stat- 
utes which  use  audi  terms."  2  Ruling  Case 
Law,  1167,  S  8. 

This  court.  In  Ca.Tter  v.  State,  supra,  said: 
"The  term  'automobile'  has  a  definite  popular 
significance,  and  is  understood  to  refer  to  a 
wheeled  vehicle,  propelled  by  gasoline,  steam, 
or  electricity,  and  used  for  the  transportation 
of  persons  or  merchandise." 

Passing  from  the  discussion  as  to  whether 
a  motorcycle  Is  Included  under  the  generic 
term  "automobile,"  we  come  to  the  considera- 
tion of  the  precise  point  raised  by  the  demur- 
rer: Is  a  motorcycle  a  vehicle  "of  like  char- 
acter" with  an  automobile,  as  charged  in  the 
accusation?  In  the  first  place,  regard  must 
be  had,  as  In  construing  any  otlier  act  of  the 
L«gislature,  to  the  intention  actuating  the 
lawmakers.    While  it  has  been  said  that: 

"An  automobile  is  not  classified  with  danger- 
ous instrumentalities,  such  as  dynamite,  gun- 
powder, ferocious  animals,  and  the  like,  so 
as  to  make  the  owner  liable  for  injury  occur- 
rins  from  the  running  of  the  automobile,  on 
the  same  basis  that  an  owner  of  such  an  in- 
strumentality would  be  liable  for  an  injury 
occasioned  by  it"  (Fielder  v.  Davison,  139  Ga. 
509,  7T  S.  E.  618  [1]>— 
It  Ifi  said  in  the  same  case  (139  Ga.  611,  77 
8.  £3.  619)  that: 

"Owing  to  the  nature  and  construction  of  the 
oiachines  and  the  employment  of  steam,  gaso- 


line, or  electricity  as  a  motive  power,  certain 
dangers  naturally  arise  from  their  use  and  op- 
eration, and  those  who  operate  them  must  ex- 
ercise that  degree  of  care  which  is  commensu- 
rate with  the  dangers  naturally  incident  to 
such  use." 

See,  also,  O'Dowd  v.  Newnham,  13  Ga.  App. 
220-229,  80  S.  E.  36. 

And  in  WUliams  t.  Baper,  139  Ga.  811-813, 
78  S.  B.  253,  254,  the  Supreme  Court  said: 

"It  is  urged  that  the  use  of  the  phrase,  'it 
being  a  dangerous  machine,'  was  prejudicial 
and  calculated  to  impress  the  jury  that  because 
of  its  dangerous  quality  the  defendant  was 
bound  to  exercise  a  greater  degree  of  care  than 
the  law  imposed.  We  do  not  think  so.  The 
General  Assembly,  in  recognition  of  the  char- 
acter of  the  machine,  its  power  and  capabilities 
of  speed,  and  i>03Sible  danger  to  pedestrians 
and  horse-drawn  vehicles  in  its  operation,  have 
seen  fit  to  enact  a  statute  regulating  the  speed 
and  manner  of  operation  of  automobiles  on  the 
public  highways.  Acts  1910,  p.  90.  The  state- 
ment by  the  court  of  a  reason  for  the  enact- 
ment of  the  law,  though  not  commended,  was 
not  so  Improper  as  to  require  a  new  trial,  un- 
der the  facts  of  the  case.' 

This  court  In  Sheppard  v.  Johnson,  11  Gku 
App.  280-282,  75  S.  B.  348,  349,  said: 

"The  great  object  and  purpose  of  the  act  of 
1910,  was  to  require  the  drivers  of  automobiles 
to  80  handle  their  motors  as  to  protect  pedes- 
trians and  other  persons  on  the  highway.  The 
act  recognizes  that  the  driver  of  an  automobile 
has  an  equal  right  to  the  public  highway  with 
any  other  person,  but  it  is  provided  that  this 
right  shall  be  exercised  only  in  the  manner 
and  upcHi  the  terms  and  conditions  prescribed 
by  that  act" 

In  ESsbery  t.  State,  12  Ga.  App.  86,  76  S.  BL 
779,  this  court  again  said: 

'The  purpose  of  the  act  approved  August  13, 
1910,  regulating  the  use  of  automobiles,  is  to 
protect  pedestrians  and  others  lawfully  on  the 
highways  of  this  state  against  the  consequences 
of  the  negligent  and  improper  operation  of  au- 
tomoliiles. 

It  is  therefore  clear  that  the  intention  of 
the  General  Assembly,  in  passing  the  act  d 
1910,  regulating  the  use  on  the  public  high- 
ways of  this  state  of  automobiles  and  other 
vehicles  of  like  character,  was  to  protect  pe- 
destrians and  others  traveling  upon  such 
highways  from  the  dangers  Incident  to  the 
careless  use  of  such  self-propelled  vehicles; 
or.  In  other  words,  the  object  of  the  statute 
was  to  protect  the  public  at  large  from  the 
dangers  incident  to  a  reckless,  ignorant,  or 
careless  use  of  vehicles  recognized  as  dan- 
gerous under  certain  circumstances.  The 
danger  to  others  which  arises  from  the  use  of 
an  automobile  or  vehicle  of  like  character 
depends  in  part  upon  the  rapid  rate  of  speed 
at  which  such  vehicles  ordinarily  travel,  or 
of  which  they  are  at  least  generally  capable, 
the  noise  usually  acc(Hnpanylng  their  opera- 
tion, which  is  calculated  to  frighten  horses 
or  other  animals  traveling  along  the  public 
highways,  and  the  difficulty  with  which  they 
may  be  guided  and  controlled  when  running 
at  a  high  rate  of  speed,  so  as  to  avoid  col- 
lisions with  persons  or  teams  on  the  hl^h- 
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way.  It  Is  a  matter  of  oommon  knowledge 
that  a  motorcycle  propelled  by  Kasoline  is 
capable  of  as  talgta  or  a  higher  rate  of  speed 
than  may  be  attained  by  a  four-wheeled 
automobile;  and  It  Is  equally  well  known 
that  a  motorcycle  Is  even  more  noisy  and  la 
a  more  alarming  object  to  country-bred  do- 
mestic animals  than  Is  a  larger  tjpe  of  aato- 
moblle. 

We  may  easUy  conclude  that  since  the  pri- 
mary purpose  of  the  Legislature  was  to  pro- 
tect pedestrians  and  others  on  the  highways, 
a  motorcycle  is  a  vehicle  "of  Uke  character" 
with  an  automobile,  so  far  as  the  act  of  1810 
is  concerned;  as  the  use  of  a  motorcycle  on 
the  public  highways  without  check  or  reg- 
ulation would  bring  about  or  produce  the 
identical  dangerous  situations  and  possibil- 
ities that  the  use  of  the  four-wheel  automo- 
bile might  produce.  It  is  immaterial,  so  far 
as  frightening  a  horse  on  the  roadway  is  con- 
cerned, whether  the  self-propelled  machine 
which  approaches  at  an  unlawful  rate  of 
speed,  wrapped  in  a  cloqd  of  smoke,  emitting 
and  accompanied  by  the  vile  smell  of  explod- 
ing gasoline,  runs  on  two  wheels  or  four ;  for 
it  may  not  be  imagined  that  a  horse  which 
would  take  fright  at  a  four-wheel  vehicle 
would  not  be  equally  frightened  at  the  too 
rapid  approach  of  a  two-wheel  vehicle  "of 
like  character,"  so  far  as  its  capacity  for 
rapid  movement,  its  noise,  and  its  smell  are 
concerned.  Again,  pedestrians  and  others 
might  be  ia  equally  great  or  greater  danger 
from  a  gasoline-propelled  motorcycle  than 
from  an  automobile,  conceding  that  they  both 
make  the  same  amount  of  noise,  If  either  ap- 
proached at  a  rapid  rate  of  speed  around  a 
sharp  curve  in  the  road,  as  charged  in  the  in- 
dictment In  this  case. 

It  would  be  fruitless  to  multiply  words  far- 
ther, as  the  matter  may  be  summed  up  in  the 
simple  statement  that  since  (according  to 
repeated  rulings  of  this  court)  the  object  of 
the  legislature  in  passing  the  act  of  1910  was 
to  protect  pedestrians  and  others  from  auto- 
mobiles and  other  vehicles  of  like  character 
propelled  by  gasoline,  etc,  a  motorcycle— a 
vehicle  wbi(^  1b  propelled  by  gasoline,  and 
which,  whea  not  regulated  in  accordance  with 
law,  iB,  according  to  common  knowledge  (of 
which  this  court  must  take  Jadidal  cogni- 
zance), more  dangerous  to  the  general  public 
travelingon  the  highways  than  ordinary  horse- 
drawn  vehicles  or  others  propelled  by  muscu- 
lar force  would  be.  Is,  in  contemplation  of 
law,  a  vehicle  "of  like  character"  with  an 
automobile,  also  propelled  by  gasoline,  also 
capable  of  high  and  dangerous  speed,  like- 
wise noisy  and  calculated  bo  frighten  teams, 
and  difficult  to  guide  or  arrest  quickly  when 
traveling  at  a  too  rapid  rate  of  speed.  We, 
therefore,  hold  that  the  court  did  not  err  in 
overruling  the  demurrer  to  the  accusation. 

Judgment  affirmed. 


0«  Ga.  App.  m 
SIMMONS  V.  NEWSOME.     (No.  6990.) 
(Court  of  Appeals  of  Georgia.    June  12,  191S.) 

(Syllahu*  by  the  CourtJ 

PucADiNQ  <s=>354— Stbikino  oxn  Answebt- 

Action  on  N'orEs. 
The  court  did  not  err  in  striking  the  an- 
swer and  in  rendering  judgment  in  favor  of  tbe 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Ocot.  Dig.  {S  1092-1095;   Dec.  Dig.  «=>354.] 

Error  from  City  Court  of  Springfield;  Wm. 
M.  Farr,  Judge. 

Action  by  S.  O.  Newsome  against  W.  S. 
Simmons.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

J.  H.  Smith,  of  Eden,  for  plaintUT  in  error. 
Paul  B.  Seabrook,  of  Savannah,  for  defend- 
ant in  error. 

BROYLBS,  J.  S.  O.  Newsome  sued  W.  O. 
Simmons  on  nine  promissory  notes  ae^regat- 
ing  tbe  sum  of  ^70  principal.  When  the 
case  came  on  for  trial  counsel  tot  plaintiff 
made  an  oral  motion  to  strike  the  defend- 
ant's answer,  on  the  ground  that  it  set  up  no 
valid  defense.  The  court  sustained  the  mo- 
tion, and  rendered  judgment  against  the  de- 
fendant; wherenpon  the  defendant  excepted. 
The  plaintiff's  petition  alleged: 

"&}  That  W.  S.  Simmons  is  indebted  to  said 
S.  O.  Newsome  in  tbe  aiun  of  $270,  besides  in- 
terest thereupon  at  0  per  cent,  per  annum  from 
November  19,  1910,  and  besides  10  per  cent, 
on  the  whole  amount  as  attorney's  fees;  said 
sum  representing  the  aggregate  principal  of 
nine  promissory  notes,  ooples  of  whicli  are  tiere- 
to  attached  marked  Exhibits  A,  B,  O,  D,  B,  V, 
(x,  H,  and  I,  respectively. 

"(3)  That  all  of  said  nine  promissory  notes 
are  past  dne,  and  the  said  W.  S.  Simmons  re- 
fuses to  pay  them  or  any  one  of  them. 

"(4)  Petitioner  further  shows  that  ten  days' 
notice  to  collect  attorney's  fees  has  been  given 
defendant,  a  copy  of  which  is  hereto  attached 
marked  Exhibit  J,  and  made  a  part  of  this  pe- 
tition." 

The  defendant  answered  as  follows: 

"(2)  Defendant  admits  the  execution  of  the 
notes  named  in  paragraph  2  of  plaintiff's  peti- 
tion, bnt  denies  that  he  is  due  plaintiff  ai» 
sum  on  said  notes,  for  tbe  reason  that  plaintiff, 
by  false  and  fraudulent  representations,  indnced 
defendant  to  sign  and  deliver  to  plaintiff  said 
notes,  said  notes  being  signed  by  defendant  and 
delivered  to  plaintiff  in  part  payment  for  206 
shares  of  stodc  in  the  Effingham  Telephone  ft 
Telegraph  Company,  which  said  stock  plaintiff 
represented  was  free  from  any  and  all  Incum- 
brances and  liens  of  any  kind,  and  upon  said 
false  and  fraudulent  representations  induced 
defendant  to  purchase  said  200  shares  of  stock 
at  tbe  par  value  of  $10  per  share,  the  said  rep- 
resentations being  false  and  fraudulent,  the  said 
plaintiff  well  knowing  at  the  dme  said  repre- 
sentations were  made  that  the  Citizens'  Bank 
of  Guyton,  Ga.,  held  a  lien,  mortgage,  or  other 
evidence  of  debt  over  and  on  said  stock  to  the 
amount  of  $6  per  share;  wherefore  defendant 
should  not  be  called  upon  to  pay  said  notes  or 
any  pcurt  thereof,  said  notes  naving  been  thus 
fraudulently  obtained  from  defendant. 

"(3)  Defendant  admits  paragraph  8  of  plain- 
tiff's petition. 

"(4)  Defendant  admits  paragraph  4  of  plain- 
tiff's petition. 
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"(5)  And  tor  fnrtber  plea  ami  answer  In  hla 
behalf  defendant  invokes  the  eqnitable  interven- 
tion of  this  honorable  court,  and  for  equitable 
plea  and  answer  says: 

"(6)  That  in  the  month  of  November,  1910, 
plaintiff  proposed  to  sell  defendant  206  shares 
of  the  stock  of  the  Effinsbam  Telephone  &  Tele- 
graph C!ompany  at  and  for  the  per  valae  of  $10 
per  share  or  a  total  of  $2,060,  for  said  200 
shares  of  stock;  that  at  the  time  plaintiff  of- 
fered to  sell  defendant  said  stock  plaintiff  rep- 
resented and  told  defendant  that  said  stock 
was  clear  of  debts  and  free  from  all  incum- 
brances, and  that  there  were  no  claims  or  de- 
mands against  the  same  outstanding  -except 
current  operating  expenses,  and  that  the  net 
earnings  of  said  telephone  company  was  $100 
per  month,  and  that  the  stock  plaintiff  offered 
to  defendant  was  earning  from  $30  to  $40  per 
month;  that  defendant  told  plaintiff  he  did 
not  have  the  available  funds  sufficient  to  pur- 
chase said  stock,  and  plaintiff  then  and  there 
told  defendant  that,  if  he  (defendant)  would 
raise  $800  and  pay  $800  cash,  he  (plaintiff) 
would  Kake  easy  monthly  payments  on  the 
balance,  .so  that  the  earnings  of  said  stock 
would  take  care  of  the  payments  accruing  on 
the  deferred  payments. 

"(7)  That,  acting  on  these  representations  of 
plaintiff,  defendant  bought  said  206  shares  of 
stock  from  plaintiff,  and  paid  plaintiff  $800 
cash,  and  executed  and  delivered  to  plaintiff  42 
promissory  notes  for  $30  each,  payable  in  In- 
stallments every  SO  days. 

■  "(S)  That  said  plaintiS  gave  defendant  a 
conditional  bill  of  sale  to  said  206  shares  of 
stock,  retaining  title  in  himself  until  said  notes 
were  all  t>aid,  the  said  transaction  being  closed 
up  during  the  month  of  December,  1910. 

"(9)  That  plaintiff  then  and  there  delivered 
to  W.  O.  Roberts,  cashier  of  the  Effingham 
County  Bank,  the  certificates  for  said  206 
shares  of  stock  in  said  company. 

"(10)  That  defendant  in  good  faith,  relying 
on  plaintiff's  said  representations,  paid  said 
$800  in  cash  and  gave  said  42  notes  for  the 
said  deferred  payments,  and  was  wdl  and  truly 
in  good  faith  paying  said  notes  as  they  fell 
doe,  when  this  defendant  discovered  and  learned 
that  said  stock  was  indebted,  pledged,  and  in- 
cumbered to  the  Citizens'  Bank  of  Guyton, 
Ga.,  to  the  extent  of  $6  per  share,  and  that  the 
206  shares  that  defendant  had  bought  from 
plaintiff  was  liable  to  said  Citizens'  Bank  of 
Guyton,  Ga.,  for  the  sum  of  $lt236. 

"(11)  That  defendant,  upon  learning  of  this 
indebtedness  and  incumbrance  on  said  stock, 
immediately  notified  and  told  plaintiff  of  his 
discovery,  and  demanded  that  plaintiff  remove, 
discbarge,  release,  and  free  said  206  shares  of 
stock  from  said  indebtedness  to  said  bank,  and 
plaintiS  then  and  there  agreed  and  promised 
defendant  that  he  would  do  so,  and  told  de- 
fendant he  would  give  defendant  a  discount  on 
said  unpaid  notes  to  meet  the  said  debt  at 
said  bank. 

"(12)  That  defendant,  in  good  faith,  and  rely- 
ing on  plaintiffs  said  representations  and  prom- 
ises, got  up  the  money  to  pay  said  debt  at  said 
bank,  and  was  ready  to  take  up  said  indebted- 
ness to  said  bank  and  settle  with  plaintiff, 
whereupon  plaintiff  informed  defendant,  when 
defendant  made  demands  for  the  return  of  said 
unpaid  notes,  he  said  plaintiff  informed  de- 
fendant that  he  had  traded  off  said  notes,  and 
no  longer  held  them.    •    •    • 

"(14J  That  by  reason  of  this  statement  of 
plaintiff  that  he  had  traded  off  said  notes,  and 
tlie  fact  that  said  notes  then  presented  after- 
wards were  presented  by  the  Merchants'  & 
Fanners'  Bank  of  Boston,  Ga.,  this  defendant 
paid  said  notes  thus  in  the  hands  of  innocent 
parties. 

"(15)  That  in  July,  1914,  plaintiff  told  de- 
fendant that  he  had  regained  possession  of  the 
remaining  balance  of  said  notes,  having  again 


become  the  owner  of  said  notes,  and  that  slnos 
which  time  i^aintiff  informed  defendant  that 
he  was  the  holder  of  said  notes  again  defendant 
has  refused  to  pay  any  more  of  said  notes  for 
the  reasons  herein  stated. 

"(16)  That  defendant,  by  reas(m  of  the  false 
and  fraudulent  representations  made  by  plain- 
tiff to  defendant  as  herein  stated,  has  wrong- 
fully and  fraudulently  induced,  caused,  and 
influenced  defendant  to  sign  said  nine  notes  as 
sued  upon,  and  in  equity  and  good  conscience 
defendant  should  not  oe  called  upon  to  pay  the 
same,  except  by  way  of  accounting.  In  arriv- 
ing at  the  amount  that  defendant  should  recov- 
er from  plaintiff  by  reason  of  his  false  and 
fraudulent  representations. 

"(17)  That  defendant,  by  reason  of  the  said 
false  and  fraudulent  representations  made  by 
plaintiff  to  defendant  as  herein  related,  has 
wrongfully  and  fraudulently  caused  and  forced 
'defendant  to  contribute  and  to  pay  the  said  in- 
debtedness of  -$6  per  share,  or  a  total  of  $1,- 
236,  to  the  Citizens'  Bank  of  Guyton,  Ga.,  in 
order  that  said  stock  would  be  free  from  said 
d^bt,  and  that  in  equity  and  good  conscience  de- 
fendant should  have  judgment  and  recover  from 
plaintiff  said  $1,236,  less  the  sum  represented 
by  said  9  notes  as  sued  upon,  to  wit,  $270, 
leaving  a  balance  of  $966  that  defendant  has 
been  actually  defraudeid  out  of  by  plaintiff  by 
reason  of  said  false  and  fraudulent  represen- 
tions  as  made  by  plaintiff,  and  for  whidi 
amount,  to  wit,  $966,  defendant  prays  that  he 
have  judgment  for  against  plaintiff  in  excess 
and  over  any  amount  he  may  be  due  plaintiff 
on  said  notes;    and  that 

"(18)  Plaintiff  be  required  to  produce  and 
surrender  in  the  registry  of  the  court  the  cer- 
tificates to  said  1()6  shares  of  stock  as  now 
held  by  him,"  etc. 

It  ■will  be  seen,  from  the  above  pleadings, 
that  the  notes  sued  on  represent  the  balance 
due  on  the  purchase  price  of  206  shares  of 
capital  stock  In  the  KQlngham  Telephone  ft 
Telegraph  Company,  which  were  sold  to  the 
defendant  by  the  plaintiS,  the  full  purchase 
price  being  $2,060,  upon  which  $800  was  paid 
in  cash  at  the  time  of  the  transaction,  to  wit, 
November  19,  1910,  and  the  remainder,  $1,- 
260,  being  represented  by  42  notes  for  $30 
each,  the  last  maturing  August  1,  1914.  It 
will  be  seen,  therefore,  that  the  length  of 
time  intervening  between  the  purchase  of 
this  stock  and  the  maturity  of  the  last  note 
is  three  years  and  nine  months,  and  it  will 
also  be  noted  that  all  of  the  42  notes  orig- 
inally given  have  been  paid,  except  the  9 
which  are  involved  in  this  suit ;  and,  so  far 
as  the  pleadings  show,  the  33  notes  were  paid 
without  any  complaint  In  paragraph  2  of 
the  defendant's  plea  It  is  alleged  that  the 
purchase  of  the  206  shares  of  stock  was  in- 
duced by  the  false  and  fraudulent  represen- 
tations of  the  seller;  who  at  the  time  well 
knew  "that  the  Citizens'  Bank  of  Guyton, 
Ga.,  held  a  lien,  mortgage,  or  other  evidence 
of  debt  over  and  on  said  stock  [the  time  re- 
ferred to  being  November  19,  1910]."  It 
would  seem  that  unless  the  answer  alleged 
that  the  Citizens'  Bank  of  Guyton  now  held 
such  lien,  mortgage,  or  other  evidence  of 
debt  upon  said  stock,  and  was  specific  aa  to 
the  nature  of  the  lien,  and  that  by  reason  of 
it  the  plaintiff  was  unable  now  to  deliver 
said  stock,  this  allegation  would  not  be  de- 
fensive against  a  suit  now  Instituted  upon 
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these  remaining  9  notes.     It  Is  alleged  In 
paragraph  8  of  the  answer  that: 

"The  said  transaction  was  closed  up  during 
the  month  of  December,  1910." 

And  in  paragraph  9  that: 

"Plaintiff  then-  and  there  delivered  to  W.  O. 
Roberts,  cashier  of  the  Effingham  County  Bank, 
the  certificates  for  said  206  shares  of  stock  in 
said  company." 

This  would  indicate,  to  our  minds,  that,  if 
the  Citizens'  Bank  of  Guyton  had  a  lien  or 
mortgage  on  the  206  shares  of  stock  on  No- 
vember 19,  1910,  this  lien  must  have  been 
discharged  during  the  month  of  December, 
1910,  to  have  enabled  the  plaintiff  to  deliver 
the  stock  to  Roberts,  the  cashier  of  the  Ef- 
fingham County  Banlc  The  Citizens'  Bank 
of  Guyton,  if,  in  fact,  It  had  a-  lien  upon  the 
certificates  of  stock,  must  also  have  held 
physical  possession  of  them,  because  the  law 
is  well  established  that,  when  a  bank  hoTds 
a  lien,  mortgage,  or  other  evidence  of  debt 
over  and  on  certificates  of  capital  stock,  it  is 
also  presumed  to  hold  possession  of  the  stock 
as  collateral  security  for  the  debt  Especial- 
ly is  tliis  conclusion  justified  when,  in  para- 
graph 10  of  the  answer,  the  defendant  says 
that: 

"Said  stock  was  indebted,  pledged,  and  in- 
cumbered to  the  Citizens'  Bank  of  Guyton,  Ga." 

In  the  same  i>aragraph  the  defendant  al- 
leges also  that: 

"The  206  shares  that  defendant  had  bought 
from  plaintiff  was  liable  to  said  Citizens'  Bank 
of  Guyton,  Ga.,  for  the  sum  of  |1,236." 

But  he  falls  to  suggest  how  it  was  liable, 
or  when  the  discovery  was  made  by  him  that 
it  was  so  liable.  In  paragraph  17  it  Is  alleg- 
ed by  the  defendant  that  by  reason  of  the 
said  false  and  fraudulent  representations 
made  to  him  by  the  plaintiff  he  was  forced  to 
contribute  and  pay  the  said  indebtedness  of 
$6  per  share,  or  a  total  of  $1,236,  to  the  Cit- 
izens' Bank  of  Guyton,  in  order  that  said 
stock  would  be  free  from  said  debt;  but  it 
is  not  alleged  when  this  payment  was  made, 
how  it  was  made,  or  whether  the  payment 
released  the  stock,  and,  if  so,  to  whom  it  was 
released  by  the  bank.  Neither  does  the  de- 
fendant anywhere  in  his  answer  plead  that 
the  alleged  indebtedness  of  $1,236  was  an 
indebtedness  of  the  plaintiff,  or  an  indebted- 
ness which  the  defendant  was  called  upon 
to  pay  to  enable  the  plaintiff  to  deliver  the 
certificates  of  stock  upon  the  payment  of  the 
purchase  price,  in  paragraph  18  the  defend- 
ant prays  that: 

"Plaintiff  be  required  to  produce  and  sur- 
render in  the  registry  of  the  court  the  certifi- 
cates of  said  206  shares  of  stock,  as  now  held 
by  him." 

Giving  every  reasonable  construction  to 
tlie  answer,  it,  in  our  opinion,  falls  to.  estab- 
lish that  at  the  time  of  the  maturity  of  the 
notes  sued  npon  the  plaintiff  was  unable 
to  deliver  the  stock  on  payment  of  the 
notes;  nor  is  it  shown  that  the  alleged  $1,- 
236  was  a  debt  due  by  the  plaintiff,  and  one 


wtiich  it  was  necessary  for  the  defendant  to 
pay  in  order  that  the  pdaintifl  might  be  en- 
abled to  deliver  the  stock.  It  wUl  also  be 
seen  that  the  alleged  representations  set  out 
in  paragraph  6  of  the  answer,  as  to  the  earn- 
ing capacity  of  the  stock,  are  nowhere  alleg- 
ed to  be  untrue,  and  that  the  only  represen- 
tation of  which  the  defendant  complains  is 
the  representation  that  the  stock  was  clear 
of  debt  and  free  from  incumbrances,  and 
that  there  was  no  claim  or  demand  outstand- 
ing against  it,  except  current  operating  ex- 
penses. This  representation  was  made  near- 
ly four  years  prior  to  the  maturity  of  the 
notes  sued  upon,  and  the  defendant  aileges 
that,  in  order  to  free  the  stock  from  an  in- 
debtedness of  $1,236,  he,  at  some  time  un- 
known, had  to  pay  tliat  amount  to  the  Qt- 
Izens'  Bank  of  Guyton,  and  yet,  by  the  ex- 
press allegation  of  the  defendant  Umself, 
the  stock  is  now  in  the  hands  of  the  plaintiff, 
and  the  defendant  asks  that  the  plaintiff  be 
required  to  deposit  it  in  the  registry  of  the 
court. 

In  the  absence  of  allegations  in  the  an- 
swer that  the  indebtedness  of  $1,236  alleged 
to  have  been  paid  by  the  defendant  to  the 
Citizens'  Bank  of  Guyton,  was  an  indebted- 
ness of  the  plaintiff,  and  that  the  said  in- 
debtedness was  secured  by  this  stock,  so  tltat 
before  the  plaintiff  could  deliver  it  to  the 
defendant  it  was  necessary  to  pay  this  in- 
debtedness, or  that  the  payment  was  author- 
ized by  the  plaintUI,  the  law  will  assume  that 
the  alleged  payment  by  the  defendant  to  the 
bank  was  a  voluntary  act  upon  his  part,  un- 
authorized by  the  plaintiff,  and  not  demand- 
ed by  the  law,  and  that  it  could  not  be  con- 
sidered or  applied  as  a  credit  upon  the  notes 
sued  on. 

In  our  Judgment,  the  answer  does  not  set 
up  a  good  defense  to  the  suit,  and  it  was 
properly  stricken  by  the  court ;  and  there  was 
no  error  in  awarding  Judgment  to  the  plain- 
tiff. 

Judgment  affirmed. 


(IS  Oa.  App.  4B) 

BRINSON  RT.  CO.  v.  EXCHANGE  BANK 
OP  SPRINGFIELD  et  aL     (No.  5876.) 

(Court  at  Appeals  of  (Jeorgia.    Jane  11,  1915.) 

(Byllaittt  by  the  Court.) 

1.  BiLi^  ANo  Notes  €=>335— Railboadb  4=> 
18,  146 — Rights  of  Holdkk— Notk  Execut- 
ed TOB  UlTAUTHOBIZKD  PUBFOSK— NoTZCS— 
DORATIOR. 

The  powers  of  a  corporation  organized  un- 
der the  general  railroad  law  are  such  only  as 
the  statute  confers.  A  corporation  thus  created 
may  do  all  things  necessary  for  the  legitimate 
execution  of  the  purposes  for  which  it  was 
chartered.  Civil  Ciode  1910,  |  2216.  As  indi- 
cating the  legislative  policy  in  this  regard  as  to 
corporations  generally,  see  Civil  Code,  {  2823, 

gar.  6.     Anc'  see  Hazlehurst  v.  Savannah,  etc., 
L  Co.,  43  Ga.  13,  54,  55 ;    Screven  Hose  Co. 
v.  Philpot,  53  Ga.  625-627.     "Every  corpora- 
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tion  must  act  according  to  Its  natnre ;  a  tradioK 
corporation  must  trade,  a  manufacturing  corpo- 
ration mnst  manufacture,  a  banking  corporation 
must  bank,  a  transportation  corporatioD  must 
carry,"  etc.  Harriman  v.  First  Bryan  Baptist 
Church,  63  Ga.  186.  195,  36  Am.  Rep.  117. 

(a)  It  was  beyond  the  powers  of  the  presi- 
dent of  a  railway  company  incorporated  under 
the  general  laws  of  Georgia  as  a  common  car- 
rier, either  with  or  without  the  consent  of  its 
board  of  directors,  to  donate  funds  belonging 
to  the  corporation,  or  to  execute  in  the  corpo- 
rate name  a  note  to  b«  discounted  in  behalf  of 
or  to  raise  funds  as  a  recognized  donation  for 
the  erection  of  a  public  school,  or  for  the  pur- 
pose of  building  up  or  promoting  the  town  in 
which  the  school  ts  situated,  even  though  the 
school  or  town  be  located  on  the  line  of  the  com- 
pany'B  railway  and  its  transportation  business 
might  thereby  be  increased.  A  note  executed 
for  such  a  purpose  could  not  bind  the  corpora- 
tion, where  the  president  of  the  bank  to  which 
it  was  made  payable,  who  "O.  K.'d"  it  and 
authorized  his  bank  to  accept  and  discount  it, 
had  full  notice  of  the  purpose  for  which  it  was 
given  and  that  it  was  a  mere  donation,  and  the 
cashier  of  a  l>ranch  of  the  said  bank,  who  ac- 
tually accepted  and  discounted  the  note  for  the 
bank  (the  original  payee),  was  directed  at  the 
time  by  the  president  of  the  railway  corporation, 
who  executed  the  note  in  its  name  or  behalf,  to 
place  the  proceeds  thereof  to  the  credit  of  a  cer- 
tain school,  on  the  books  of  the  payee  bank,  and 
the  payee  therefore  had  full  notice  of  the  unau- 
thorized purpose  for  which  the  note  was  given. 
See  Military  Interstate  Association  t.  Savan- 
nah, etc.,  Railway,  106  Ga.  420,  31  S.  R  200, 
where  the  Supreme  Coart  treated  as  ultra  vires 
and  void  a  subscription  by  a  railway  corpora- 
tion to  the  capital  stock  of  a  corporation  organ- 
iced  to  furnish  amusement  to  the  public  at  a 
point  on  the  line  of  the  railway,  and  which 
U)erefore  might  incidentally  increase  the  trans- 
portation business  of  the  railway.  See,  also. 
Savannah  Ice  Co.  v.  Canal-Louisiana  Bank,  12 
Ga.  App.  818,  79  S.  B.  45. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i  817;  Dec.  Dig.  «=>335; 
Railroads,  Cent  Dig.  §§  39-44,  466,  467;  Dec. 
Dig.  <8=»18,  145.] 

2.  Bnxs  AND  Notes  «=a348,  367— Note  Pat- 
able  ON  Demand — Defenses— Ultba  Vibes. 

"Bills,  notes,  or  other  paper,  payable  on  de- 
mand, are  due  immediately."  Civil  Code  1910,  | 
4292.  "The  purchaser  of  such  a  note,  even  if 
the  same  is  by  its  terms  a  negotiable  instrument 
takes  it  subject  to  the  equities  between  the  orig- 
inal parties.  Hotel  Lanier  Co.  v.  Johnson,  103 
Ga.  dob  (3),  30  S.  E.  558. 

(a)  The  plaintiff  acquired  the  note  sued  upon 
by  transfer  "without  recourse"  from  the  orig- 
inal payee  (Sardis  Branch  of  Citizens'  Bank  of 
Sylvania),  and,  since  the  note  was  payable  on 
demand,  took  it  subject  to  all  equities  between 
the  original  parties,  including  the  defense  of 
nltra  vires  interposed  by  the  railway  company. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §S  870-877%,  947,  948 ;  Dec. 
Dig.  «=»348,  367.] 

3.  DiBEcnoN    or   Vebdiot   and   Deniai.   or 
New  Trial  Disappboved. 

The  court  therefore  erred  in  directing  a 
Terdict  in  favor  of  the  plaintiff,  and  also  in 
overruling  the  motion  for  a  new  trial. 

Error  from  City  Coart  of  SyKania;  H.  A. 
Boykin,  Judge. 

Action  by  the  Exchange  Bank  of  Spring- 
firid  and  others  against  the  Brinson  Railway 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Reversed. 


Hitch  &  Denmark,  of  Savannah,  and  Whlta 
&  Lovett,  of  Sylvanla,  for  plaintiff  in  error. 
J.  W.  Overstreet  and  E.  K.  Overstreet,  both 
of  Sylvanla,  and  Paul  E.  Seabrook,  of  Savan- 
nah, for  defendants  in  error. 

WADE,  J.    Judgment  reversed. 


(143  Ga.  512) 

MORRIS  ▼.  MOORE.     (No.  365.) 
(Supreme  Coart  of  Georgia.     June  17,  1915.) 

(ByUahtia  by  the  Court.) 

Bboxeb's  Coioiission. 

This  case  is  controlled  by  the  Secision  in 
the  case  of  Toole  v.  Wiregrass  Development 
Co.,  142  Ga.  67,  82  S.  E.  614. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   W.  D.  Ellis,  Judge. 

Action  by  Miss  Willie  A.  Morris  against 
G.  R.  Moore.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Reversed. 

Miss  Willie  A.  Morris  brought  suit  against 

0.  R.  Moore,  a  real  estate  agent,  on  an  al- 
leged contract,  by  the  terms  of  which  he 
agreed  to  pay  her  60  per  cent  of  the  commis- 
sion that  was  paid  to  him  on  sales  of  real 
estate,  where  the  plaintiff  helped  in  making 
such  sale.  In  the  instant  case  it  was  alleg- 
ed and  proved  that  the  plaintiff  was  instru- 
mental ^In  bringing  about  the  sale  of  the 
property  the  commissions  on  which  are  in 
controversy.  The  defendant  answered  and 
averred,  among  other  things,  that  the  plain- 
tiff had  not  paid  to  the  ordinary  of  iSilton 
county  a  license  tax  as  required  of  a  real 
estate  agent  in  Fulton  county,  and  therefore 
was  not  entitled,  under  the  law,  to  commis- 
sions on  real  estate  sales  effected  by  such 
agent  At  the  conclusion  of  the  testimony 
for  the  plaintiff,  which  was  in  support  of 
her  petition,  the  court  granted  a  nonsuit,  on 
the  ground  that  the  plaintiff  had  failed  to 
register  with  the  ordinary  of  Fulton  county 
as  a  real  estate  agent,  and  to  pay  the  tax  re- 
quired of  such  agents.  To  this  Judgment  the 
plaintiff  excepted. 

Etherldge  &  Etherldge,  of  Atlanta,  for 
pdaintiS  in  error.  Brantley,  Jones  &  Brant- 
ley, of  Atlanta,  for  defendant  in  error. 

HILL,  J.  Judgment  reversed.  All  the 
Justices  concur. 

~'™"'"  (148  Q<i.  518) 

S.  I*  MITCHELL  AUTOMOBILE  CO.  et  aL 

V.  McDANIEL.     (No.  368.) 
(Supreme  Court  of  Georgia.     June  18,  1916.) 

(SyOdbii*  ly  the  Court.) 

1.  Exceptions,    Bnx   of  iS=»58  —  Sebvioe  — 
Right  to  Object— Waiver. 

An  acknowledgment  of  service  on  a  bill 
of  exceptions,  without  reserving  the  right  to  ob- 
ject to  the  sufficiency  of  service,  is  a  waiver  of 
the  right  to  urge  a  d'ismissal  of  the  writ  of 
error  because  it  was  not  served  or  the  acknowl- 
edgment of  service  obtained  thereon  within  the 
period  allowed  by  statute.    Acta  1911,  p.  149, 
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14;    Jones  y.  Patterson,  138  Ga.  862,  76  S. 
B.  37& 

IKd.  Note.— For  other  cases,  see  Exceptions, 
IJiU  of,  Cent  Dig.  {{  10^-105;  Dec  Dig.  «=» 
58.] 

2.  Evidence  «es>258,  817— Declabationb  or 

Agent— Heabsat. 

This  suit  was  broufiht  against  the  S.  ti. 
Mitchell  Automobile  Company  and  Frank  Mitch- 
ell. The  defendant  company  was  not  declared 
to  be  eiUier  a  corporation  or  a  partnership.  Its 
name  imported  a  corporation,  and,  having  made 
answer  to  the  petition,  in  the  decision-  of  this 
case  it  will  be  deemed  to  have  been  a  corpora- 
tion. The  court  allowed  in  evidence  certain 
declarations  of  a  person  whom  the  witness  said 
was  pointed  out  to  him  as  the  general  manager 
of  the  corporation,  made  pending  negotiation 
for  a  compromise  of  a  proposed  suit  for  dam- 
ages, and  embracing  certain  admissions  as  to 
liability  on  the  part  of  the  corporation.  This 
agent  was  not  shown  to  have  authority  to  bind 
the  corporation ;  and  it  was  error  to  receive 
such  declarations  made  after  the  injury.  The 
admission  of  such  evidence  against  the  other 
defendant  (against  whom  a  verdict  was  also  re- 
turned) was  error|  because  as  to  htm  it  was 
purely  hearsay;  it  not  being  pretended  that 
the  declarant  had  authority  to  represent  in  any 
way  the  other  defendant.  This  ruling  covers 
other  assignments  of  error  objecting  to  certain 
testimony  because  not  shown  to  have  been  state- 
ments made  by  <Mie  authorized  to  bind  the 
defendants. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  1006,  1007,  1174:-1192;  Dea 
Dig.  <S=»258,  317.] 

8.  Evidence  €!=»258— AtrrHOBrrr  or  Agent. 
The  fact  that  one  is  authorized  to  sign  a 
replevy  bond  for  a  corporation  is  not  proof  that 
be  has  authority  to  represent  the  corporation  in 
making  an  admission  of  liability  with  respect  to 
a  tort  alleged  to  have  been  committed  by  It; 
and  the  allowance  of  such  bond  in  evidence  for 
that  pnrpose,  over  objection,  is  error. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  if  1000,  1007 ;   Dec.  Dig.  «$=»258.] 

4.  New  Tbial  Obanted. 

The  errors  pointed  ont  require  the  grant 
of  a  new  trial. 

Error  from  Superior  Court,  Catoosa  Coun- 
ty; A.  W.  Flte,  Judge. 

Action  by  E^oebe  McDaniel  against  the  S. 
Lu  Mitchell  Automobile  Company  and  anoth- 
er. Judgment  for  plaintiH,  and  defmdants 
bring  error.    Reversed. 

W.  H.  Payne,  of  Chattanooga,  Tenn.,  for 
plaintiffs  in  error.  W.  E.  Blann,  of  Dalton, 
for  defendant  in  error. 

HILL,  J.  Judgment  reversed.  All  the  Jus- 
tices concur. 


(lOL  S.  C.  280] 

STATE  T. 


ROGERS.     (No.  9117.) 


(Supreme  Court  of   South  Carolina.     June  8, 
1915.) 

1.  Btidbnoe  «=>576— Evidence  at  Fobmsb 
Tbiai.. 
The  rule  in  dvil  cases  is  that  the  evidence 
of  a  witness  who  has  been  examined  on  a  for- 
mer trial  ma^  be  introduced  on  a  second  trial, 
where  the  point  in  issue  is  the  same,  where  the 
witness  is  dead,  insane,  beyond  seas,  or  where 
the  court  is  satisfied  tliat  he  has  been  kept  away 
by  the  contrivance  of  the  opposite  party;    but 


such  exceptiona  do  not  extend  to  the  evidence 
of  a  witness  whose  only  excuse  for  not  testify- 
ing was  that  he  was  too  unwell  to  make  the 
trfp. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2401-2405;  Dec  Dig.  «=>3i(i.] 

2.  CsiiaNAi.  Law  <8=>6(S2— O^tiAir— Confboh- 

TATioN  OF  Witnesses. 

The  admission  of  such  evidence  does  not 
contravene  the  constitutional  provision  that  in 
all  criminal  prosecutions  the  accused  shall  be 
confronted  with  the  witnesses  against  him. 

[Ed.  Note. — For  other  cases,  see  CrimiDtl 
Law,  Cent  Dig.  {$  8,  1538-1648;  Dec  Dig. 
€=»662.] 

8.  CBnaNAL  Law  «=>1170%— Harklxss  Bb- 

BOB— Aduibsion  or  Evidence. 

In  a  prosecution  for  malicious  injury,  a 
mode  of  cross-examination  enabling  the  state 
indirectly  to  introduce  in  evidence  the  tenti- 
mony  of  vritnesses  on  the  former  trial,  which 
was  inadmissible,  was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminsl 
Law,  Cent  Dig.  |{  812&-8135;  Dec  Dig.  «=> 
1170%.] 

Appeal  from  General  Sessions  Circuit 
Court  ot  Marlboro  County ;  John  S.  Wilson, 
Judge. 

Walter  Rogers  was  convicted  of  malldons 
injury,  and  he  appeals.    New  triaU 

The  assignments  of  error  were  as  foUows: 
"First  Because  his  honor  erred  in  allowing  a 
copy  of  a  transcript  of  the  testimony  of  a  wit- 
ness, John  Johnson,  taken  at  a  former  trial, 
to  be  put  in  evidence  upon  the  the  trial  of  the 
defendant;  it  being  respectfully  submitted  that 
it  was  error  on  the  part  of  the  trial  judge  to 
admit  this  testimony  for  the  following  reasons: 
(1)  The  testimony  of  a  witness  at  a  former 
trial  is  inadmissible  in  a  subsequent  trial  in 
this  state.  (2)  The  proper  foundation  was  not 
laid  under  the  law  in  those  states  where  such 
testimony  is  permitted.  (3)  A  copy  of  a  tran- 
script of  the  testimony  is  inadmissible  unless 
It  should  be  shown  that  the  original  transcript 
has  been  lost,  or  is  beyond  the  reach  of  the 
court 

"Second.  (1)  Because  his  honor,  the  presiding 
judge,  committed  error  in  allowing  the  attor- 
ney for  the  state  on  a  cross-examination  to  read 
from  the  transcript  of  the  testimony  of  Ike 
Dudley,  a  witness  at  the  former  trial,  who  was 
present  at  court,  but  who  was  incompetent  as 
a  witness  by  reason  of  the  fact  that  be  was  dis- 
qualified; it  being  respectfully  submitted  that 
it  was  error  to  permit  the  attorney  for  tlie 
state  to  bring  before  the  jury  testimony  which 
was  inadmissible  and  incompetent  and  to  allow 
the  state  In  this  indirect  way  to  get  incompetent 
testimony  before  the  court  (2)  Becanae  his 
honor  committed  error  in  allowing  the  attorney 
for  the  state  to  read  from  the  transcript  of 
the  testimony  of  Hattie  Rogers,  a  witness  who 
testiiied  at  the  former  trial,  and  who  was  pres- 
ent in  court,  and  whose  testimony  could  nave 
been  obtained  by  the  state;  it  bein^  respect- 
fully submitted  that  the  reasons  assigned  for 
not  placing  this  witness  upon  the  stand  were 
invalid  and  that  the  state  could  not  in  this  way 
impeach  the  testimony  of  their  own  witness 
at  a  former  trial  by  creating  the  impression 
that  if  this  witness  wonid  go  upon  the  stand 
she  would  swear  falsely,  because  of  the  £acts 
stated  by  attorney  for  the  state;  it  being  the 
presumption  of  law  that  a  witness  will  testify 
to  the  truth,  and  it  being  further  submitted  that 
the  state  could  not  in  this  Indirect  way  secure 
the  testimony  of  this  witness,  Hattie  Rogers^ 
and  thus  deny  the  defendant  the  right  of  the 
full  and  complete  cross-examination. 
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"Third.  Because  the  testimony  of  John  John- 
son, Ike  Dudley,  and  Hattie  lu^rs  were  im- 
properly admitted  in  evidence." 

J.  K.  Owens,  of  BennettsvUle,  for  appel- 
'  lant.    J.  Monroe  Spears,  Sol.,  of  Darlington, 
and  D.  D.  McCoU,  Jr.,  of  BennettsvUle,  for 
the  State. 

6ABT,  O.  J.  Tbe  defendant  was  convicted 
under  an  Indictment  charging  him  with  ma- 
licious Injury,  and  appealed  to  tbe  Supreme 
Court,  which  reversed  the  Judgment  of  the 
circuit  court  and  remanded  the  case  for  a 
new  trial.  96  S.  O.  350,  80  S.  E.  620.  Upon 
his  second  trial,  the  defendant  was  again 
convicted,  and  he  has  appealed  to  this  court 
on  two  assignments  of  error,  which  will  be 
reported. 

[1,  2]  First  Exception.  Tbe  well-eBtabUshed 
rule  In  dvll  cases  In  this  state  Is  that  the 
evidence  of  a  witness  who  has  been  examined 
on  a  former  trial,  and  where  the  point  In  Is- 
sue Is  the  same,  may  be  Introduced  on  a 
second  trial:  (1)  Where  the  witness  Is  dead, 
02)  Insane,  (8)  beyond  seas,  and  (4)  where 
tbe  court  Is  satisfied  that  the  witness  has 
been  kept  away  by  the  contrivance  of  the 
opposite  party.  Wells  ▼.  Drayton,  1  Nott  St 
McC.  409,  9  Am.  Dec.  718;  Petrle  v.  Railroad, 
29  S.  a  303,  7  S.  E.  516;  McCall  v.  Alexan- 
der, 84  S.  a  187,  66  S.  B.  1021.  This  rule 
does  not  contravene  the  constitutional  pro- 
Tlsloii  that  In  all  criminal  prosecutions  tbe 
accused  shall  be  confronted  with  the  wit- 
nesses against  him.  Cooley's  Ck>n.  Llm.  c.  10, 
p.  387.  In  tbe  case  of  State  v.  Campbell,  1 
BldL  124,  It  was  held  that  the  testimony 
of  a  witness,  examined  on  a  coroner's  In- 
quest, In  the  absence  of  the  prisoner,  though 
taken  down  In  writing  by  the  coroner,  signed 
by  tbe  witness,  and  returned  to  tbe  clerk,  was 
not  competent  evidence  against  the  prisoner, 
on  a  trial  for  murder,  after  the  death  of  the 
witness;  but  the  reason  why  such  testimony 
was  not  admissible  was  because  tbe  defend- 
ant did  not  have  the  opportunity  of  subject- 
ing the  witness  to  a  cross-examination.  The 
authorities  elsewhere  are  conflicting,  as  will 
be  seen  by  reference  to  the  numerous  cases 
dted  In  the  notes  to  Cllne  v.  State,  61  Am. 
St.  Rep.  850,  and  State  v.  Hefternan,  25  L. 
R.  A.  (N.  S.)  873.  The  testimony  of  the 
witness  In  tbe  present  case  did  not  fall  with- 
in any  of  the  exceptions  that  rendered  It 
admissible,  and  this  assignment  of  error  Is 
sustained. 

[9]  Second  Exception.  This  exception  must 
be  8u.stalned  for  the  reason  that  tbe  mbde  of 
cross-examination  therein  mentioned  enabled 
tbe  state  to  introduce  in  evidence.  Indirectly, 
tbe  testimony  of  VFltnesses  on  the  former 
trial,  which,  as  already  shown,  was  inadmis- 
sible. 

New  trial. 

HYDRICK,  WATTS,  FRASER,  and 
OAGE,  JJ.,  concur. 


SHOOK  T.  ENGLISH  LUMBER  CO. 
(No.  548.) 

(Supreme  Court  of  North  Carolina.     Muy  19, 
1915.) 

Appeal  from  Superior  Court,  Buncombe  Coun- 
ty;  Cllne,  Judge. 

Action  oy  Joyce  Shook  against  the  English 
Lumber  Company.  Prom  a  judgment  of  non- 
suit, plaintiff  appeals.    Affirmed. 

Walter  E.  Moore,  of  Sylva,  Zeb  F.  Curtis,  of 
AsheTille,  and  S.  Brown  Shepherd,  of  Raleigh, 
for  appellant.  Flowers  &  Jones,  of  Charlotte, 
for  appellee. 

PER  CURIAM.  Upon  an  examination  of  the 
record,  evidence,  and  assignments  of  error  in 
this  case,  the  court  is  of  opinion  that  the  mo- 
tion to  nonsuit  was  properly  allowed. 

Affirmed. 


(76  W.  Va.  431) 

WAIT  V.  HOMESTEAD  BUILDING  ASS'N 
et  aL    (No.  2696.) 

(Supreme  Court  of  Appeals  of  West  Vlrcioia. 
June  1.  1916.) 

(SyUahiu  ig  tl^e  OowrtJ 

1.  COBPOBATIONS  ©=288— Oftiokbb— FlDBLI- 
TT  Bono — Defaults  Covbbkd. 

The  fidelity  bond  of  an  officer  or  agent  of 
a  private  corporation,  conditioned  generally  for 
faithful  performance  of  the  duties  of  bis  office 
or  employment,  is  construed  to  cover  defaults 
in  such  duties  as  are  annexed  to  tbe  office  or 
employment  at  tbe  time  of  the  execution  there- 
of and  such  additional  ones  as  shall  be  subse- 
quently annexed  to  it  in  the  exercise  of  cor- 
porate power. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f  1248;  Dec.  Dig.  «=>28S.] 

2.  Pbincipai,  ano  Suektt  <S=»79— Officbbs— 

FiDEUTT   Bond— lilABILITT   OF  SUBETIES. 

The  sureties  are  deemed  to  have  known 
such  additional  duties  could  and  might  be  an- 
nexed, and  to  have  contracted  with  reference 
thereto. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  S  125;  Dec.  Dig.  'S=> 
79.] 

3.  CoBPOBATiONS  «=>57  —  Pbincipal  and 
Sttbbtt  «=s>79— OmoEBS— Ambiottoub  Bt- 
Law— FiDKLiTT  Bond — Liability  of  Sxtbe- 

TIES. 

Interpretation  of  an  ambiguous  by-law  of 
a  private  corporation  is  a  function  within  the 
province  and  .power  of  tbe  board  of  directors, 
and,  in  so  far  as  such  power  affects  the  lia- 
bility of  the  sureties  of  an  officer  or  agent  of 
the  corporation,  they  are  deemed  to  have  been 
cognizant  of  it,  and  to  have  contracted  with 
reference  thereto. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  ii  157-169;  Dec.  Dig.  «=>57 ;  Prin- 
dpal  and  Surety,  Cent  Dig.  |  125;  Dec.  Dig. 
<e=>79.] 

4.  Cobfobattons  ©=»57,  397  —  By-Laws  — 
constbucnon  by  dikkotobs— authobity 
or  Officbbs. 

No  formality  is  essential  to  the  devolution 
of  power  or  authority  upon  a  corporate  officer 
by  the  board  of  directors,  or  to  their  construc- 
tion of  an  ambi.E^uoue  by-law.  Such  results  may 
arise  from,  conduct  and  methods  of  transacting 
business. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  ig  157-159,  1585.  1586,  1588,  1589, 
1596-1601;    Dec.  Dig.  «=57,  397.] 
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5.  bcildino  and  loan  associations  <6=>5— 
Ambiguous  By-Law— Consteuction. 

By-laws  of  a  building  association  requiring 
weekly  meetings  of  the  board  of  directors  for 
the  purpose  of  receiving  dues  and  other  demands 
from  the  stockholders  and  attendance  of  the 
treasurer  thereat,  but  not  expressly  inhibiting 
him  from  receiving  dues  at  other  times  and 
places,  is  ambiguous  and  subject  to  construc- 
tion by  the  directors  and  officers  of  the  corpora- 
tion. 

[Ed.  Note. — ^For  other  cases,  see  Building  and 
Loan  ABsodations,  Cmt.  Dig.  §  5;    Dec.  Dig. 

6.  BiTiLDiNo  AND  Loan  Associations  «=>23 
— AuTHOKiTT  or  Tsbabubeb— Acquiescence 

or    DiBECTOBS. 

The  authority  of  the  treasurer  of  an  as- 
sociation operating  under  such  a  by-law  to  re- 
ceive dues,  premiums,  interest,  and  fines,  for 
and  on  its  behalf,  at  times  and  places  other 
than  those  of  the  weekly  meetings,  is  estab- 
lished by  proof  of  his  having  done  so  for  a 
long  period  of  Ume,  with  the  knowledge  and 
acquiescence  of  the  board  of  directors. 

[Ed.  Note. — For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  §§  27-81;  Dea 
Dig.  «=»23.] 

7.  Pbincipal  and  Subett  «=»42,  12»— De- 
fault OF  OFFICBB— CONSTBUCTIVE  NoXICll— 
DUTT  OF   GOBFOBATION— SUBETIES. 

Mere  constructive  notice  to  a  corporation 
of  a  default  on  the  port  of  an  officer  or  em- 
ploy6  imposes  no  duty  upon  it  to  give  notice 
thereof  to  his  sureties  or  dismiss  him  from  its 
service.  Nor  does  such  notice  impose  duty  to 
make  the  default  known  to  persons  who  are 
about  to  become  his  sureties  in  a  subsequent 
bond. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  {{  86-80,  304-311;  Dec. 
Dig.  «=>42,  123.] 

8.  Pbtncifal  and  Subett  9=942— Fideutt 
Bond— Notice  of  Default. 

Admission  of  a  shortage  by  the  treasurer 
of  a  corporation  to  directors  and  other  officers 
thereof,  accompanied  by  an  explanation  excul- 
pating him  from  personal  fault  and  dishonesty, 
and  followed  by  his  representation  that  he  had 
fully  made  it  good,  is  not  sufficient  to  prove  the 
directors  and  officers  had  reason  to  believe  the 
treasurer  fraudulently  procured  persons  to  be- 
come his  sureties  in  bonds  subsequently  given 
by  him  to  guarantee  faithful  performance  of  his 
prospective  duties  as  such  treasuirer. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  H  86-90;  Dec.  Dig.  «=» 
42.] 

9.  COUFBOMISE  AND  SbTTLBMBNT  «3>23— COB- 

pobate  Officebs— Settlement  of  Default 

— Pbesumptions. 

A  settlement  of  such  default  is  not  infer- 
rable from  mere  payments  on  account  thereof 
and  representation  by  the  defaulting  officer 
that  he  had  fully  made  up  the  shortage. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  SetUement,  Cent  Dig.  {f  91-94 ;  Dec.  Dig. 
(S=323.] 

10.  Pbincipal  and  Subktt  ®=>105— Officebs 
— FiDBLTTT  Bond— Release  of  Sureties. 

A  loan  of  money  to  the  defaulting  officer, 
secuired  by  a  deed  of  trust  and  credited  on  his 
shortage,  is  not  an  extension  of  time  releasing 
the  sureties  in  his  bonds. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  M  191,  192,  196,  201- 
210;   Dec.  Dig.  «=>105.J 

11.  Corporations  «=>288— Ofptcebs— TfeBKS 
OF  Bonds. 

Bonds  given  annually  by  a  corporation  of- 
ficer annually  elected  and  conditioned  for  faith- 


ful performance  of  duty  during  the  term  and 
until  the  election  aqd  qualification  of  a  succes- 
sor hold  only  during  the  terms  and  for  rea- 
sonable times  thereafter. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §  1248;    Dea  Dig.  «S=92M] 

12.  Cobpobations  *=»548— Defaultiho  Of- 
ficer—Equitt— Issues. 

It  is  not, error  to  dismiss  out  of  a  suit  to 
wind  up  a  corporation  and  enforce  liability  of 
the  sureties  of  the  treasurer  the  settlonent  of 
the  accounts  of  the  trustees  in  an  assignment 
made  by  the  treasurer  for  the  benefit  of  his 
creditors. 

[Ed.  Note. — For  other  cases,  see  Corooratiibna, 
Cent  Dig.  S  2516;    Dec.  Dig.  «=»54&] 

13.  LnciTATioN  OF  Actions  «=»180— Fidmjtt 
Bond  —  Cobpobatb  Officeb— Deicubbxb  id 
Bill. 

A  demurrer  to  so  much  of  a  bill  as  ap- 
plies to  a  bond,  liability  on  which  is  barred  by 
the  statute  of  lunitations,  is  properly  sustained. 
[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  K  670-675,  681;  Dec 
Dig.  <S=»180.] 

Appeal  from  Circuit  Court,  Wood  CotiDty. 

Suit  by  Battle  O.  Wait,  executrix,  etc., 
against  the  Homestead  Building  Aasociatloii 
and  others.  From  decree  for  plaintlS,  the 
defendant  Union  Trust  &  Deposit  Company 
appeals.    Reversed  in  part  and  remanded. 

F.  P.  Moats,  of  Parkersburg,  for  appellant 
V.  B.  Archer,  of  Parkersburg,  for  appellee 
Bettle  C.  Walt  Reese  Blizzard,  of  Parkers- 
burg, for  appellee  J.  T.  Peadro.  WllUam 
Beard,  of  Parkersburg,  for  appellee  Abram 
Smith.  W.  M.  Straus,  of  Parkersbors,  for 
appellees  Straus  and  Smith. 

POFPBNBARGBR,  J.  The  complainant  mi 
this  appeal  is  the  special  receiver  appointed 
in  the  cause  of  Lamp  t.  Homestead  Building 
Association,  instituted  under  the  drcom- 
stances  and  for  the  purposes  disclosed  in  the 
opinion  of  this  court,  filed  on  the  appeal  in 
that  cause,  and  reported  In  62  W.  Va.  56,  57 
S.  E.  249.  The  decree  complained  of  now 
was  made  and  entered  in  the  cause  of  W.  H. 
Wolfe  v.  Homestead  Building  Association  ^ 
al,  the  purpose  of  which  was  the  relief  of 
said  Wolfe  as  surety  on  several  bonds  given 
by  Fischer  as  treasurer  of  the  association. 
With  leave  of  the  court,  the  special  recelTer 
intervened  In  that  suit  and  filed  an  answer 
and  cross-bill,  for  the  purpose  of  holding 
Fischer  and  his  sureties  to  alleged  UabUitleB 
for  defalcations  on  his  part,  amountliig  to 
something  like  $70,000.  By  elaborate  plead- 
ings which  It  is  unnecessary  to  set  forth  In 
detail,  the  Issues  Just  indicated  were  fully 
developed,  and  a  great  deal  of  testimony  tak- 
en. Pending  this  suit  Wolfe  died  testate,  and 
Bettle  C.  Walt  was  appointed  the  execatriz 
of  his  will.  Fischer  made  an  assignment  for 
the  benefit  of  his  creditors  to  W.  M.  Straus 
and  Abram  Smith,  trustees.  He  afterwards 
died,  and  J.  T.  Peadro  qualified  as  the  exec- 
utor of  his  win.  Straus  and  Smith  were 
sureties  in  some  of  the  bonds  as  well  aa 
trustees  In  the  assignment    l^e  decree  ap- 
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pealed  from  relieves  the  estate  o(  Wolfe  and 
the  other  sureties  from  liability  on  the  five 
bonds,  each  in  the  penalty  of  $10,000,  and 
perpetuates  an  injunction  restraining  and  In- 
hibiting the  defendants  from  prosecuting  any 
suit  or  suits  against  him  or  his  estate  on  said 
bonds,  and,  according  to  Elsher,  his  trustees 
and  executors,  the  benefit  of  the  statute  of 
limitations  denies  all  relief  against  them. 

Aa  will  appear  by  reference  to  the  opin- 
ion in  Lamp  v.  Building  Association,  the 
Homestead  Building  Association  was  organiz- 
ed in  1874,  and  did  business  until  early  in  the 
year  1905.  In  January  of  that  year  an 
auditing  committee  was  appointed,  and,  upon 
tb^r  report,  the  stockholders  adopted  a 
resolution  to  discontinue  the  assodatioh  and 
surrender  its  charter  and  franchises.  They 
also  adopted  a  resolution  appointing  tlie 
Commercial  Banking  &  Trust  Company 
trustee  for  the  purpose  of  winding  up  its  af- 
fairs under  the  orders  and  direction  of  the 
board  of  directors  then  in  office.  The  occa- 
si<Mi  of  the  dissolution  was  the  revelation  of 
insolvency  of  the  association  due  to  the  al- 
leged defalcations  of  the  treasurer. 

The  fidelity  bonds  given  by  Fischer  were 
dated,  respectively,  June  20,  1884,  May  27, 
1885,  August  16,  1898,  June  2,  1890,  and 
July  12,  1900.  Another  bond  alleged  to  have 
been  given  by  him  in  June,  1896,  has  not 
been  established  by  the  evidence,  and  it  is 
not  disclosed  that  any  bond  was  given  in 
1897.  One  of  the  grounds  npo|i  wlilcb  the 
trial  court  absolved  the  sureties  from  liabili- 
ty, receipt  of  money  from  stockholders  at 
Fischer's  private  place  of  business,  his  shoe 
store,  and  at  times  other  than  the  dates  of  the 
meetings  of  the  board  of  directors,  relieves 
as  to  all  of  them,  tf  good  as  to  any,  for  this 
practice  obtained  throughout  the  whole  period 
of  Ills  service  as  treasurer.  Tills  defense  is 
founded  upon  the  rule  requiring  strict  con- 
struction of  the  contract  of  suretyship  in 
favor  of  thet  surety;  the  by-laws  of  the  as- 
sociation, prescribing  the  duties  of  the 
treasurer,  being  regarded  as  part  of  the  con- 
tracts. They  made  it  his  duty  to  "receive 
all  moneys  as  80<hi  as  paid  into  the  associa- 
tion," giving  proper  receipts  therefor,  "pay 
all  orders  drawn  on  him"  and  signed  by  pre- 
scribed ofiicers,  deposit  the  moneys  received  by 
htm  in  some  bank  in  Parkersburg,  W.  Va., 
and  be  present  at  all  meetings  of  the  board 
ot  directors.  They  further  prescribed  stated 
meetings  of  the  board  of  directors  to  be  held 
each  week,  at  such  place  as  they  should  ap- 
p<dnt,  "for  the  purpose  of  receiving  from  the 
stockholders  their  weekly  dues,  interest, 
premiums,  fines,  etc."  The  condition  of  each 
of  the  bonds  was  that  the  treasurer  should 
"well  and  truly  perform  the  duties  of  the 
said  office  of  treasurer  of  said  association 
during  his  term  of  office  or  until  his  suc- 
cessor be  duly  elected  and  qualified,"  and 
"well  and  truly  comply  with  the  laws  and 
constitution  of  the  said  association"  in  that 
behalf  made  and  provided.    All  were  made 


payable  to  the  association  by  its  corporate 
name. 

[1]  That  the  buUding  association  Itself  is 
not  liable  to  stockholders  for  dues  paid  to  its 
treasurer  or  other  collecting  agent,  at  a  place 
other  than  that  prescribed  by  the  by-laws,  is 
the  expressed  opinion  of  some  of  the  courts. 
Morrow  V.  James,  4  Mackey  (D.  C.)  59; 
Sachs  V.  Duckworth  B.  &  L.  Ass'n,  6  Ohio 
Dec.  254.  From  the  digest  of  these  cases, 
found  in  the  note  to  Ijouchheim  v.  Building 
Ass'n,  3  Ann,  Cas.  728,  tbla  view  seems  to 
have  been  carried  into  actual  decision. 
Though  not  necessary  to  the  disposition  of 
the  case,  it  was  stated  as  a  ground  of  the 
decision  in  Van  Wagenen  t.  Savings  Ass'n, 
88  Hun  (N.  Y.)  43,  34  N.  Y.  Sup.  491.  Lack 
of  a  provision  in  the  by-laws  inhibiting  pay- 
ment or  receipt  of  dues,  except  at  the  weekly 
meetings.  Justified  payment  elsewhere,  in  an 
action  between  a  stockholder  and  the  associa- 
tion, in  the  opinion  of  the  court  in  Schutte 
T.  B.  &  L.  Ass'n,  146  Pa.  324,  23  Atl.  336. 
The  provision  of  the  association  constitution 
relied  upon  in  that  case  was  very  general  and 
indefinite  in  its  terms,  however,  and  the 
court  construed  it  as  merely  fixing  "the 
amount  of  the  dues,  and  when  payable,"  evi- 
dently meaning  the  amount  of  dues  and 
maturity  thereof,  the  time  within  which  they 
must  be  paid  to  prev«it  forfeitures  or  penal- 
ties. The  conclusion  of  the  court,  however, 
was  founded  solely  upon  its  construction  of 
the  by-laws.  It  held  the  association  bound  by 
the  interpretation  its  own  officers  had  placed 
upon  them,  right  or  wrong — a  perfectly  sound 
legal  proposition,  as  applied  between  the 
parties  to  the  action.  Tyler  v.  Building  As- 
sociation, 87  Ind.  323,  an  action  by  the  as- 
sociation on  the  bond  of  the  treasurer,  does 
not  say  whether  payments  elsewhere  tlian 
at  the  meetings  were  valid  or  not  The  sure- 
ties were  held  liable  on  the  theory  that  the 
secretary  had  received  the  money  in  his  of- 
ficial character,  whether  paid  at  the  times 
required  or  not. 

The  rule  strictlsslml  Juris  invoked  here 
is  not  a  rule  of  construction.  It  is  operative 
only  in  the  application  of  the  contract  after 
its  meaning  has  been  ascertained  in  the 
manner  in  which  the  intent  of  the  parties  to 
other  contracts  is  found.  Brandt  on  Sur.  & 
Guar.  {  107,  citing  ample  authority.  There 
is  no  liability  beyond  the  meaning  of  the 
words  used.  State  v.  Wotring,  56  W.  Va. 
394,  49  S.  E.  365 ;  State  v.  Barnes,  52  W.  Va. 
85,  43  S.  E.  181;  State  v.  BJnslow,  41  W.  Va. 
744,  24  S.  EL  679.  In  all  of  these  cases  the 
laws  under  which  the  bonds  were  given  were 
read  Into  tliem  as  parts  thereof,  and  the 
liability  of  the  sureties  carried,  on  the  one 
hand,  and  limited,  on  the  other,  to  that 
which  feU  within  the  terms;  the  words  ot 
the  contract  so  read. 

Like  bonds  of  public  officers  and  guaran- 
ties, these  bonds  are  collateral  undertakings. 
They  are  not  contracts  to  pay  money  at  all 
hazards  and  in  any  event    Being  collateral. 
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there  Is  nc  liability  on  tbem,  unless  the 
contract  to  wblch  tbey  are  collateral  bas  been 
broken.  Unlike  bonds  of  public  officers,  tbe 
•principal  obligation  to  which  they  are  col- 
lateral Is  created  by  contract,  and  not  by  law. 
Moreover,  tbe  principal  In  the  bonds,  though 
called  an  officer,  was  really  an  agent  He 
was  not  a  public  officer  charged  with  tbe 
performance  o£  duties  imposed  by  law. 
Therefore  resort  cannot  be  had  to  tbe  law 
for  the  collateral  undertaking.  To  hold 
the  sureties  liable  as  for  acts  done  under, 
color  of  authority  becansei  Fischer  assumed 
to  act  as  treasurer  In  the  receipt  of  money 
for  tbe  association  at  his  place  of  business 
would  be  obviously  inconsistent  with  the  fun- 
damental proposition  Just  stated  and  ap- 
plied. Only  public  officers  can  do  acts  colore 
offldl,  and  their  bonds  differ  radically  from 
these  Their  purpose  is  to  guarantee  the  good 
conduct  of  tbe  officer  In  the  general  sense  of 
the  terms.  Such  a  bond  Is  payable  to  the 
state,  from  necessity  and  for  convenience, 
so  as  to  allow  any  person  Injured  by  the 
wrongful  act  of  the  officer  In  the  perform- 
ance of  his  official  duty  to  sue  on  it  in  the 
name  of  tbe  state.  Lammon  t.  Feusler,  111  IT. 
S.  17,  4  Sup.  Ct  286,  28  L.  Ed.  337.  It  be- 
ing Impossible  to  know  who  will  be  so  In- 
jured, the  bond  cannot  be  made  payable  to 
Mm  or  them.  The  law  protects  the  citizen 
from  wrongful  acts  done  In  the  execution  of 
tbe  office,  abuse  or  perversion  of  its  power, 
an^  the  law  is  a  part  of  the  undertaking 
guaranteed  by  the  bond.  The  conditl<»i  of 
the  bond  is  that  the  officer  will  faithfully  ex- 
ecute his  office.  His  abuse  of  power  breaks 
the  condition,,  "violates  tbe  letter  of  his 
undertaking,  and  likewise  the  letter  of  his 
bond.  Nobody  can  sue  on  a  bond  guarantee- 
ing the  performance  of  a  private  contract  but 
the  obligee  or  his  assignee  or  personal  repre- 
sentative. It  does  not  protect  strangers  to 
It,  as  does  the  bond  of  a  public  officer.  It 
is  not  made  on  behalf  of  the  public  or  for  the 
benefit  of  every  citizen,  )lke  a  bond  guaran- 
teeing faithful  performance  of  public  duty, 
but  only  for  tbe  benefit  of  tbe  immediate 
parties  thereto.  Color  of  office  can  have  no 
place  in  it,  for  there  is  no  office.  Application 
of  the  rule  giving  indemnity  for  acts  done 
under  color  of  office  would  extend  the  con- 
tract beyond  Its  terms  by  implication,  in 
flagrant  violation  of  the  basic  principle  of  the 
law  of  suretyship  aud  guaranty.  Agreeably 
to  this  view,  it  has  been  held  the  bond  of  a 
treasurer  of  a  private  corporation  is  not 
broken  by  his  exposure  of  corporate  property 
to  be  attached,  refusal  to  furnish  bills  to 
assist  a  collector,  or  action  with  others  In 
an  effort  to  dissolve  the  corporation.  Literati 
V.  Heald,  141  Mass.  326,  B  N.  E.  147. 

For  the  same  reason  it  is  Impossible  con- 
sistently to  say  the  money  was  received  by 
virtue  of  the  treasurer's  office,  in  the  sense 
of  tbe  phrase  vlrtnte  officii  as  defined  In 
the  reported  cases.  All  of  tbe  judicial 
declarations  respecting  acts  done  colore  officii 


and  vlrtute  officii  and  making  the  dlstinctloD 
between  tbem  pertain  to  public  offices  and 
officers.  The  position  Involved  here  was  not 
in  any  sense  such  an  office.  In  so  far  as 
It  was  an  office  at  all,  it  was  a  private  one, 
like  an  agency.  It  was  representative,  not 
of  the  public,  but  of  a  private  corporation — 
an  artificial  citizen.  Its  functions  did  not 
concern  or  affect  the  stockholders  or  onj-body 
else  as  citizens.  They  bad  interests  In  the 
corporation,  the  treasurer's  employer,  his 
principal,  but  not  as.  proprietors  or  owners  of 
Its  property  or  funda  Bach  owned  shares 
of  its  capital  stock.  Formally,  primarily,  and 
legally  the  fidelity  bonds  were  obligations  to 
the  corporation,  and  no  one  else.  It  alone 
could  sue  on  them.  In  tbem  the  stockhold- 
ers had  no  legal  Interest  Their  equitable 
rights  respecting  them  come  through  the 
legal  right  of  the  corporation  whose  repre- 
sentative tbe  treasurer  was  to  the  extent  at 
the  authority  conferred  upon  him,  as  other 
agents  are  representative  of  their  princi- 
pals. 

[2]  Bonds  of  agents  and  officers  of  private 
corporations  are  governed  by  principles  al- 
together different  from  those  applicable  to 
official  bonds,  as  regards  the  liability  of  the 
sureties;  and  yet  a  sort  of  analogy  appears. 
The  powers  and  duties  of  a  public  officer  may 
be  enlarged  or  diminished  by  legislation  from 
time  to  time,  and  the  rights  and  liabilltlea 
of  the  sureties  in  bis  bond  contract  and  ex- 
pand In  conformity  with  the  variations  of  bis 
powers ;  for  the  law  enters  into  the  contract, 
and  tbe  surety  Is  presumed  to  have  known, 
contemplated,  and  foreseen  the  possibility  of 
such  variation  and  contracted  with  reference 
thereto.  In  like  manner  the  surety  of  an 
agent  or  officer  of  a  private  cori)oratlon  la 
presumed  to  have  known  tbe  stockholders 
and  board  of  directors  migibt  diminish  or 
enlarge  the  scope  of  the  authority  of  snch 
agent  or  officer,  and  are  deemed  to  have  ob- 
ligated themselves  for  tbe  care,  diligence, 
skill,  and  honesty  of  the  principal  In  the 
bond  respecting  the  performance  of  the  du- 
ties Imposed  upon  him  at  the  time  of  tbe 
execution  thereof,  and  also  such  duties  as 
may  subsequently  be  devolved  upon  him 
in  tbe  exercise  of  corporate  power.  In 
Minor  T.  Mechanics'  Bank  of  Alexandria,  1 
Pet  (U.  S.)  40.  73,  7  Ix  Bd.  47,  Mr.  Justice 
Story  expounded  the  law  of  the  subject  as 
follows: 

"The  bond  of  the  cashier  most  be  construed 
to  cover  all  defaults  in  dnty  whidi  are  annexed 
to  the  office  from  time  to  time  by  those  who  are 
authorized  to  control  the  affairs  of  the  bank; 
and  sureties  are  presumed  to  enter  into  the 
contract  with  reference  to  the  rights  and  au- 
thorities of  the  president  and  directmv  under 
the  charter  and  by-laws." 

In  agreement  with  this  principle  are  tha 
decisions  in  Collier  v.  So.  Elxprees  Co.,  31 
Grat  (Va.)  718;  Allison  v.  Bank,  6  Rand. 
(Va.)  294;  Dprkin  v.  Bank,  2  Pat  &  R.  2T7: 
Railroad  Co.  v.  Kasey,  30  Grat  (Va.)  218; 
MelvlUe  T.  Doldge,  6  Man.   Q.  ft  S.    4fiO: 
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Bank  ▼.  LamUn,  R.  M.  CSharlt  (Ga.)  29; 
and  FldeUty,  etc.,  Co.  y.  Bank,  97  Ga.  634, 
25  S.  B.  392,  83  I*  E.  A.  821,  54  Am.  St.  Rep. 
440.  See,  also.  Bank  t.  Antb,  87  Pa.  419,  30 
Am.  Rep.  374,  and  Bank  v,  Hwood,  21  N.  Y. 
8S.  In  each  instance  there  must  be  authority 
In  the  principal  conferred  by  the  state,  In 
the  form  of  law,  when  the  bond  of  a  public 
officer  Is  Involved,  and  by  the  employer,  by 
way  of  direction,  prescription,  assent,  order, 
or  the  like,  when  the  question  of  liability  of 
the  surety  on  the  bond  of  a  private  officer 
or  agent  arises.  No  reason  why  this  element 
of  liability  on  an  official  bond  should  not  be 
required  in  the  case  of  a  private  bond  is  per- 
ceived; but  one  or  two  decisions  found  ap- 
parently dispense  with  it  Tyler  v.  Building 
Ass'n,  87  Ind.  323 ;  Pendleton  v.  Bank,  1 
T.  B.  Mon.  (Ky.)  17L  in  the  first  of  these 
two  cases  there  seeins  to  have  been  no  evi- 
dence of  any  anthority  in  the  secretary  of 
the  association  to  receive  dues  elsewhere 
than  at  meetings.  In  the  other  the  sureties 
on  a  cashier's  bond  were  held  liable  for  mon- 
ey given  to  him  on  the  street  for  deposit,  and 
there  was  no  evidence  of  his  authority  so  to 
receive  it.    The  court  observed: 

"We  view  a  cashier  as  holding  his  office  at 
every  time  and  place,  and  if,  at  any  time  dif- 
ferent from  the  hours  of  banking,  or  at  places 
far  remote  from  the  banking  honse,  he  shall 
convert  the  funds  of  the  bank  to  his  own  use, 
the  institintion  has  the  right  to  recover  such 
funds  on   his  official  bond." 

Bat  no  authority  for  the  proposition  was 
cited.  Mr.  Morse,  in  his  work  on  Banking, 
explains  it  as  not  asserting  right  in  the 
casiiier  to  receive  the  money  under  such  cir- 
cumstances, but  CHily  as  asserting  liability  on 
account  of  subsequent  ratification  of  the 
nnanthorized  act.  Morse,  Banks  and  Bank- 
ing, {  25.  If  this  view  is  sound,  it  Justifies 
the  decision  in  Tyler  v.  Building  Ass'n,  for 
the  association  adopted  the  unauthorized  act 
of  Its  secretary  by  its  action  on  the  bond  for 
the  money. 

This  suggestion  of  the  theory  of  ratifica- 
tion is  ordinarily  not  possible  in  the  case  of 
official  bonds,  for  there  only  the  Legislature 
has  the  power  of  ratification.  As  the  scope 
o^  the  officer's  power  and  authority  Is  de- 
fined by  law,  bis  unauthorized  act  could  be 
ratified  only  by  a  retrospective,  retroactive 
law  which  the  Legislature  alone  may  pass, 
and  laws  of  that  class  are  not  ottea  made. 
But  all  private  principals  or  employers  may, 
and  often  do,  ratify  voidable  acts  of  their 
agents  and  servants,  and  the  ratification  may 
be  implied  as  well  as  express.  Moreover,  the 
adoption  of  the  unauthorized  act  by  ratifica- 
tion relates  back  to  the  time  of  the  act,  mak- 
ing it  the  same  in  legal  effect  as  if  it  had 
been  previously  authorized.  The  suggestion 
of  liability  as  the  result  of  ratification  seems 
to  be  consistent  with  the  principle  adopted 
In  Minor  v.  Bank.  If  the  surety  is  deemed 
to  bave  bound  himself,  not  only  as  to  acts 
witbin  the  principal's  anthority  at  the  date 
of  the  obligation,  but  also  as  to  acts  within 
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the  limits  of  authority  which  he  knew  could 
and  might  be  subsequently  conferred,  as 
held  in  that  case,  the  view  that  be  knew  the 
employer  had  power  to  ratify  unauthorized 
acts  and  might  do  so,  and  therefore  con- 
tracted with  reference  to  such  power  in  him 
and  the  probability  of  its  exercise,  and  so 
bound  himself  for  unauthorized,  but  ratified, 
acts,  as  well  as  authorized  acts.  Is  clearly 
within  the  general  principle.  The  difference 
lies  only  in  the  time  and  manner  of  valida- 
tion of  the  act,  and,  if  the  surety  is  deemed 
in  the  <Mie  case  to  have  anticipated  grounds 
of  liability  and  covered  them  by  his  contract, 
,it  fs  difficult  to  find  any  reason  for  saying  he 
did  not  do  so  In  the  other. 

From  these  conclusions  it  results  that  the 
contract  of  suretyship  was  not  collateral  to 
a  special  or  specifically  defined  main  contract. 
The  principal  in  the  lx)nds  was  an  agent  with 
powers  and  duties  indicated  only  in  a  general 
way.  The  condition  of  each  of  the  bonds  re- 
cited the  election  of  Fischer  to  the  position 
of  treasurer,  and  bound  him  to  "well  and 
truly  perform  the  duties  of  Oie  said  office 
during  his  term  or  antU  his  successor  be  duly 
elected  and  qualified,"  and  to  "well  and  truly 
comply  with  the  provisions  of  the  by-laws 
and  constitntion."  Observe  that  it  does  not 
limit  his  duties  to  those  prescril>ed  by  the  by- 
laws. The  terms  are  general.  The  second 
clause  is  not  a  limitation  of  the  first.  It  is 
additionaL  His  duties  were  such  as  his  em- 
ployer had  already  prescribed  for  him  and 
such  additional  ones  as  it  might  subsequent- 
ly impose  upon  him.  The  limits  of  hla  poten- 
tial authority  were  those  of  the  corporation 
Itself,  respecting  matters  pertaining  to  the 
treasurer's  functions,  such  as  the  receipt  and 
custody  of  Its  funds.  Rules  governing  the 
liabili^  of  sureties  in  bonds  collateral  to 
clearly  defined  and  limited  contracts,  under- 
takings to  do  specific  acts  applied  In  Ware 
V.  Calvert,  2  Nev.  &  Per.  126,  Ryan  v.  Mor- 
ton, 65  Tex.  258,  C.  &  A.  R-  Co.  v.  Higgins, 
58  111.  128,  Charles  Brown  Co.  v.  Vasson,  113 
Ky.  414,  68  8.  W.  404,  Insurance  Co.  v.  Loe- 
wenberg,  120  N.  X.  44,  23  N.  B.  978,  and  In- 
surance Co.  V.  Johnson,  120  111.  ^,  12  N.  E. 
205,  are  therefore  not  applicable. 

[S-8]  Upon  the  inquiry  as  to  what  author- 
ity could  have  been  and  was  given  the  by- 
laws are  to  be  considered,  of  course.  As 
against  the  corporation,  the  board  of  direc- 
tors could  not  impose  duties  or  functions  in- 
hibited by  the  by-laws,  but  nothing  in  them 
forbade  payment  or  receipt  of  dues  elsewhere 
than  at  the  board  meetings.  Section  2  of 
article  9  prescribed  stated  meetings  for  the 
purpose  of  receiving  dues,  etc.,  and  section  3 
of  article  6  required  the  treasurer  to  attend 
such  meetings  and  receive  all  moneys  as  soon 
as  paid  into  the  association;  but  neither  of 
these  provisions,  in  terms  or  by  necessary 
implication,  prohibited  the  payment  of  dues 
to  any  officer  at  other  times  or  places.  Being 
indefinite  and  silent  as  to  that,  they  were  sus- 
ceptible of  interpretation,  a  function  dearly 
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within  the  proTtnce  and  power  of  the  board 
of  directors  as  a  managing  and  governing 
body.  The  general  principle  stated  as  deter- 
minative of  questions  arising  on  bonds  of  the 
class  to  which  these  belong  bring  this  power 
of  interpretation  within  the  contract  The 
sareties  bound  themselves  for  the  treasurer's 
faithfulness  and  skill  as  to  all  duties  the 
board  had  power  to  Impose,  in  so  far  as  they 
should  be  actually  imposed,  and  determina- 
tion of  the  extent  of  its  powers  involved  in- 
terpretation of  the  by-laws  when  necessary. 
This  function,  from  necessity,  falls,  in  the 
first  instance,  into  the  hands  of  the  board  it- 
self, for  there  is  no  other  body  to  whom  it 
can  go,  unless  it  would  be  the  stockholders, 
who  ordinarily  hold  only  one  meeting  a  year, 
and  always  delegate  the  management  of  the 
corporate  business  to  the  directors.  It  they 
have  a  power  of  supervision  or  review  of  the 
action  of  the  board,  the  latter  manifestly  has 
power  and  authority  to  act  In  the  flrst  in- 
stance, and  its  action  stands  unless  annulled. 
Courts  recognize  and  adopt  the  construction 
of  an  ambiguous  by-law  placed  upon  it  by 
the  corporation  Itself.  Morawetz,  Cor.  §  497; 
State  ex  rel.  v.  Conklln,  34  Wis.  21,  29; 
Breneman  v.  Franklin,  etc.,  Ass'n,  3  Watts  & 
S.  218. 

All  of  the  depositions  were  excepted  to  be- 
cause the  notice  referred  to  in  the  certificate 
is  not  annexed,  the  certificate  does  not  show 
they  were  read  by  the  witnesses,  and  none 
of  them  bear  the  signatures  of  the  witnesses. 
The  flrst  objection  is  obviated  by  the  appear- 
ances of  the  parties,  and  the  second  by  the 
statute  dispensing  with  signatures  to  deposi- 
tions taken  in  shorthand  and  transcribed 
(Code  c.  130,  {  33,  serial  sec.  4890). 

Many  of  the  books  of  the  association,  fully 
identified  by  witnesses,  were  put  In  evidence, 
but  have  not  been  brought  up  on  the  appeal. 
Among  them  are  blotters  and  cashbooks.  A 
daughter  of  the  secretary  assisted  him  for 
several  years  prior  to  June  or  July,  1899,  and 
she  details  the  method  of  transacting  business 
at  the  weekly  meetings,  which  the  directors 
presumptively  attended,  because  they  were 
required  by  the  by-laws  to  do  so  under  penal- 
ties of  small  fines  for  failures  and  forfeitures 
of  their  offices  for  absence  for  four  succes- 
sive meetings.  Collections  in  large  amounts 
were  made  at  Fischer's  shoe  store  and  report- 
ed at  the  weekly  meetings.  In  the  tabula- 
tion thereof  on  the  blotters  the  collections 
at  the  meetings  and  at  the  store  were  dis- 
tinguished; the  former  being  altered  in 
black  ink,  and  the  latter  in  red.  From  this 
blotter  the  accounts  of  the  members  were  en- 
tered in  what  was  termed  the  roUbook.  The 
reports  of  these  large  store  collections  at 
the  weekly  meetings,  and  presumptively  in 
the  presence  of  the  directors,  cannot  reason- 
ably be  deemed  to  have  been  unknown  to 
them.  They  seem  to  have  been  far  greater 
than  the  collections  at  the  meetings.  Each 
stockholder  bad  a  passbook.    Sudti  of  them 


as  paid  dues  at  the  store  never  came  to  the 
meetings,  of  course,  nor  were  their  books  there. 
It  was  not  reasonable  to  suppose  they  would 
pay  their  money  without  obtaining  receipts  in 
their  books.  Their  absence,  the  absence  of  the 
books,  and  the  reports  of  the  collections  con- 
stituted conclusive  evidence  of  the  practice  of 
the  treasurer.  From  these  facts  the  direc- 
tors must  have  known,  not  only  that  he  was 
receiving  dues  elsewhere  than  at  the  meet- 
ings, but  also  receipting  for  them  In  the  pass- 
books. If,  having  accepted  the  money,  he 
had  brought  it  to  the  meeting  and  receipted 
the  books  there,  his  action  would  have  Im- 
ported agency  for  the  stockholders.  But  his 
report  of  It  as  collections,  together  with  his 
action  in  receipting  for  it  elsewhere,  could 
have  suggested  nothing  short  of  exercise  of 
the  powers  of  his  office  at  his  store.  Obvi- 
ously, the  acquiescence  of  the  directors  in 
this  practice  was  a  construction  of  the  by- 
laws. They  tacitly  assented  to  it,  believing 
the  by-laws  did  not  inhibit  it  Assuming 
their  construction  to  have  been  wrong,  it  was 
corporate  action  valid  and  binding  l)etween 
the  treasurer  and  the  corporation,  unless  an- 
nulled by  the  stockholders.  And  their  tadt 
approval  of  the  action  of  the  treasurer  under 
the  by-laws  was  tantamount  to  authorizatioD 
of  subsequent  acts  of  the  same  kind,  as  well 
as  ratification  of  antecedent  ones.  To  confer 
authority  upon  a  corporate  agent  for  transac- 
tions of  the  kind  involved  here  no  formality 
Is  necessary.  It  may  arise  out  of  the  conduct 
of  the  parties.  Minor  v.  Bank,  1  Pet  (U. 
S.)  46,  72,  7  L.  Ed.  47. 

[9]  Three  results  are  said  to  flow  frMii  a 
transaction  on  the  part  of  Ilscher  with  the 
association  on  or  about  January  10,  1898. 
He  borrowed  ?5,000  from  it  in  the  usual  man- 
ner, securing  payment  thereof  by  a  deed  of 
trust,  and  took  the  withdrawal  value  of  cer- 
tain shares  of  its  stock  held  by  him,  amoont- 
ing  to  about  $1,300,  both  of  whidi  sums  be 
left  in  the  treasury  and  took  credit  therefor 
on  his  account  as  treasurer.  At  about  the 
same  time  he  delivered  to  some  representa- 
tive of  the  association  a  certificate  for  cer- 
tain shares  of  stock  in  another  corimratlon. 
These  facts  evidence  the  existence  of  a  short- 
age in  his  accounts  at  that  time.  It  is  claim- 
ed a  settlement  was  then  made,  which  bars 
right  of  action  on  the  first  two  bonds  given 
in  1894  and  1895.  The  other  contentions  are 
that  the  loan  constituted  a  binding  contract 
of  extension  of  Ume  working  a  release  of 
the  sureties  on  said  flrst  two  bonds,  and  that 
the  knowledge  on  the  part  of  the  directors 
of  the  defalcation  necessarily  incident  to  the 
settlement  imposed  a  duty  upon  them  in  fa- 
vor of  the  sureties  in  the  subsequent  bonds, 
which,  having  been  omitted,  rendered  sad) 
bonds  voidable. 

No  settlement  is  established  by  the  erl- 
dence  relied  upon.  No  witness  says  any  ad- 
justment took  place  between  the  treasurer 
and  the  board  of  directora    The  witness  who 
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speaks  on  the  subject  knew  only  what  Fisch- 
er had  told  him  about  the  shortage  and  what 
he  had  done  by  way  of  making  It  good.  The 
dead  secretary  may  have  had  something  to 
do  with  it,  as  he  and  the  treasurer  gave  the 
association  affairs  more  attention  than  any- 
body else  did,  but  whether  he  made  any  in- 
restlgation  such  as  characterizes  a  settlement 
does  not  appear.  What  are  reUed  upon  as 
evidence  of  a  settlement  are  the  ex  parte  acts 
of  the  treasurer.  He  borrowed  $5,000  from 
the  association  and  placed  that  with  the 
withdrawal  value  of  certain  shares  of  stock 
to  his  credit  as  payments  upon  what  he  owed. 
These  items,  together  with  others  the  treas- 
urer represented  he  had  turned  in,  made 
about  $10,000,  which  he  claimed  would  make 
up  the  amount  due.  There  was  no  admission 
of  any  dishonesty.  The  shortage  was  attrib- 
uted to  a  less  in  the  bank  in  which  the  treas- 
urer kept  his  association  money  deposited  by 
means  of  a  defalcation  of  an  employ^  of  the 
bank.  Neither  the  witness  nor  any  one  else, 
except  the  treasurer,  so  far  as  his  evidence 
discloses,  ever  knew  the  extent  of  the  short- 
age or  made  any  effort  to  ascertain  it,  or 
knew  whether  it  had  been  made  good.  The 
representatl<His  of  the  secretary  and  the 
treasurer  were  accepted  as  to  the  existence 
of  the  shortage,  Its  amount,  and  the  adjust- 
ment thereof.  All  the  directors  did  about 
the  matter  was  to  make  the  $5,000  loan.  The 
president  had  actual  knowledge  of  the  appli- 
cation thereof  to  the  shortage,  and  some  of 
the  directors  may  have  had,  but  It  does  not 
appear  that  they  did.  After  the  treasurer 
said  he  had  made  good  the  shortage  the  an- 
nual statement  of  the  association  was  pre- 
pared and  given  out,  representing  It  to  l>e  In  a 
prosperous  and  sound  condition.  This  was 
a  statement  to  the  stockholders,  not  a  settle- 
ment with  the  treasurer.  No  inference  of  a 
settlement  can  arise  from  these  facts. 

[10]  Nor  did  the  loan  constitute  an  exten- 
sion of  time.  It  merely  changed  the  charac- 
ter of  the  $5,000  from  a  debt  due  from 
Fischer  as  treasurer,  secured  by  his  bonds, 
to  one  due  from  him  Individually  and  secured 
by  a  deed  of  trust,  and  operated  as  a  pay- 
ment to  the  association  on  the  shortage  as 
treasurer. 

[7, 1]  Lack  of  uniformity  In  the  authorities 
as  to  the  right  of  persons  about  to  become 
sureties  to  rely  upon  the  silence  of  the  ob- 
ligee In  the  instrument  as  a  representation 
of  tbe  trustworthiness  of  the  principal  gives 
an  opportunity  for  arg:ument  of  which  coun- 
sel for  the  appellees  have  availed  themselves. 
The  decisions  of  the  Indiana  and  Minnesota 
courts  tending  to  sustain  their  positions  do 
not  seem  to  be  In  accord  with  the  weight  or 
tendency  of  the  current  of  authority,  nor  with 
the  views  of  this  court  as  expressed  by  Judge 
Green  in  Warren  v.  Branch,  15  W.  Va.  21. 
Judge  Green's  opinion,  concurred  in  by  the 
otber  members  of  the  court,  disapproves  the 
broad  doctrine  of  Liord  CampbeU  in  Bawlton 


V.  Matthews,  10  CI.  &  Fin.  934,  and  adopts 
the  more  restricted  views  expressed  in  Owen 
V.  Haman,  3  Man.  &  G.  378,  4  H.  L.  Rep.  Cas. 
1035,  making  It  tbe  duty  of  the  creditor  to 
warn  the  surety  of  the  unworthiness  of  the 
principal  only  when  the  dealings  are  such  as 
fairly  to  lead  a  reasonable  man  to  believe 
fraud  must  have  been  used  in  the  procure- 
ment of  the  suretyship.  The  tendency  of  the  ' 
courts  generally  is  to  adopt  the  principle  ap- 
plied In  Hallway  Co.  v.  Shaeffer,  59  Pa.  350, 
founded  upon  considerations  stated  by  Judge 
Sharswood  as  follows: 

"Corporations  can  act  only  by  officers  and 
agents.  They  do  not  guaranty  to  the  sureties 
of  one  officer  the  fidelitjr  of  the  others.  The 
rules  and  regulations  which  they  may  establish 
In  regard  to  periodical  returns  and  payments 
are  for  their  own  security,  and  not  for  the 
l>enefit  of  the  sureties.  The  sureties,  by  ex- 
ecuting the  bond,  become  responsible  for  the 
fidelity  of  their  prindpaL  It  is  no  collateral 
engagement  into  which  they  enter,  dependent  on 
some  contingency  or  condition  different  from 
the  engagement  of  their  principal.  They  l)e- 
come  joint  obligors  with  him  in  the  same  bond, 
nnd  with  the  same  condition  underwritten.  The 
fact  that  there  were  other  unfaithful  officers 
and  agents  of  the  corporation  who  knew  and 
connived  at  his  infidelity  ought  not  in  reason, 
and  does  not  in  law  or  equity,  relieve  them 
from  their  responsibility  for  him.  They  under- 
take that  he  shall  l>e  honest,  though  all  around 
bim  are  rogues.  Were  the  rule  different,  by  a 
conspiracy  l>etween  the  officers  of  a  iMink  or 
otber  moneyed  institntion,  all  their  sureties 
might  be  discharged.  It  is  impossible  that  a 
doctrine  leading  to  such  oonseqnences  can  be 
soond." 

As  to  the  effect  of  the  rules  and  regula- 
tions of  the  corporation  and  the  consequenc- 
es of  omission  to  enforce  them,  he  adopted 
the  conclusion  of  Mr.  Justice  Story,  In  U.  S. 
V.  Klrkpatrlck,  9  Wheat  720,  6  L.  Ed.  199, 
respecting  the  reliance  of  sureties  upon  the 
enforcement  of  the  federal  laws,  and  stated 
in  the  following  terms: 

"It  is  admitted  that  mere  laches,  unaccom- 
panied with  fraud,  forms  no  discharge  of  a 
contract  of  this  nature,  between  private  individ- 
uals. Such  is  the  clear  result  of  the  authorities. 
Why,  then,  should  a  more  rigid  principle  be 
applied  to  the  irovernment— a  principle  which  is 
at  war  with  the  general  indulgence  allowed  to 
its  rights,  which  are  ordinarily  protected  from 
the  bars  arising  from  length  of  time  and  neg- 
ligence? It  is  said  that  the  laws  require  that 
settlement  should  be  made  at  short  and  stated 
periods,  and  that  the  sureties  have  a  right  to 
look  to  this  as  their  security.  But  these  pro- 
visions of  the  law  are  created  by  the  government 
for  its  own  security  and  protection,  and  to 
regulate  the  conduct  of  its  own  officers.  They 
are  merely  directory  to  such  officers,  and  con- 
stitute no  part  of  the  contract  with  the  surety. 
The  surety  may  place  confidence  in  tbe  agents 
of  tbe  government,  and  rely  on  their  fidelity  in 
office;  but  he  has  •  •  •  the  same  means  of 
judgment  as  the  government  itself,  and  the  lat- 
ter does  not  undertake  to  guaranty  such  fidel- 
ity." 

In  Fidelity,  etc.,  Ca  t.  Bank,  97  6a.  634. 
25  S.  E.  392,  33  L.  R.  A.  821,  54  Am.  St  Rep. 
440,  the  question  was  whether  a  stlpulatioD 
in  a  surety  bond  requiring  the  bank,  upon 
discovery  of  fraud  or  dishonesty  on  the  part 
of  the  guaranteed  employe,  to  give  notice  to 
the    surety,    and    also,    immediately    after 
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knowledge  by  the  bank  of  any  act  on  the 
»■  part  of  the  employe  Involving  a  loss  to  the 
surety  of  more  than  $100,  to  notify  the  sure- 
ty of  the  same.  In  disposing  of  it,  Justice 
Lumpkin  said: 

"As  naturally  incident  to  a  contract  of  this 
nature,  the  company  stipulated  that  the  bank 
should  gain  no  benefit  thereunder  if  it  con- 
tinued in  its  service  an  employe  known  to  be 
unworthy  of  trust,  without  prompt  notice  to 
the  company  after  he  had  been  discovered  by 
the  bank  to  be  untrustworthy.  There  is  not  a 
syllable  in  the  contract,  however,  bearing  the 
construction  that  the  bank  should  exercise  any 
degree  of  diligence  in  inquiring  into  or  super- 
vising the  conduct  of  Redwine  in  order  that  the 
company  might  be  saved  from  loss  through  his 
misconduct.  The  bank  did  not  undertake  to  ex- 
ercise reasonable  care  and  diligence  to  find 
out  if  Redwine  had  been  untrustworthy ;  but, 
as  to  this  matter,  the  company.  In  effect,  in- 
vited the  bank  to  repose  in  peace]  for  it  guar- 
anteed that  Redwine  would  remain  honest  and 
faithful.  Only  after  knowledge  had  actually 
come  to  the  bank  that  he  was,  or  had  become, 
otherwise,  was  it  under  any  duty  to  the  com- 
pany; and  then  it  was  •  •  •  required  to 
immediately  notify  the  company  of  what  it 
had  ascertained.  •  •  •  The  'knowledge'  re- 
ferred to  meant  actual  knowledge.  Construc- 
tively, whenever  Redwine — ^he  being  an  em- 
ploye of  the  bonk  handling  its  money — misap- 
plied the  same,  the  bank  itself  would  have  im- 
mediate notice  of  the  fact;  for  his  knowledge,' 
as  a  servant  of  the  bank,  would,  if  the  doctrine 
of  constructive  notice  were  applicable,  be  its 
knowledge.  Surely,  the  contract  cannot  be  con- 
strued as  contemplating  any  such  result  as  this. 
Again,  suppose  another  employe  was  collud- 
ing with  Bedwine  in  concealing  bis  shortage; 
the  knowledge  of  such  other  employe  would  be, 
constructively,  the  knowledge  of  the  bank.  Or 
suppose  Redwine  and  another  employe,  also  un- 
der bond,  were  both  misappropriating  the  bank's 
funds,  and  each  found  the  other  out:  could  it 
be  said  in  defense  to  a  suit  on  Redwine's  bond 
that  the  other  employe's  knowledge  was  the 
knowledge  of  the  bank,  or,  when  suit  on  the 
other  employe's  bond  was  entered,  that  Red- 
wine's  knowledge  was  constructive  notice  to  the 
bank,  and  the  legal  equivalent  of  the  'knowl- 
edge' referred  to  in  the  company's  bond?  In 
the  absence  of  any  guaranty  on  the  part  of 
the  bank  that  its  other  employes  would  be  hon- 
est and  faithful,  and  in  view  of  the  purpose  of 
the  condition  inserted  in  the  bond,  it  would  seem 
that  the  better  construction  of  it  would  be  that 
the  bank  only  obligated  itself  to  act  in  good 
faith  and  impart  only  actual  knowledge  on  its 
part.  The  bond  would,  indeed,  be  of  no  prac- 
tical protection  if,  in  order  to  realize  its  ben- 
efits, the  bank  had  to  insure,  not  only  the  hon- 
esty and  fidelity,  but  the  faithful  and  conscien- 
tious attention  to  duty,  of  a  dozen  others  of  its 
employes.  Stupidity  of  an  employs  in  not  com- 
prehending ordinarily  apparent  facts  and  cir- 
cumstances which  would  be  equivalent  to  actual 
knowledge  if  within  the  knowledge  of  the  bank 
Itself  might  lead  to  a  forfeiture  of  the  bond; 
while  forgetfulness  or  mere  negligent  inatten- 
tion to  duty  on  the  part  of  such  employ^ 
would  bring  aboot  the  same  result." 

Likewise  the  Supreme  Court  of  the  United 
States  denies  any  duty  on  the  part  of  the 
employer  to  exercise  diligence  to  ascertain 
whether  the  employ^  has  defaulted  or  done 
any  act  indicative  of  untrustworthlness,  to 
the  end  that  the  snretles  may  be  protected, 
and  repudiates  the  view  that  the  doctrine  of 
eonstmctiye  notice  applies  to  the  subject 
In  Fidelity,  etc.,  Co.  v.  Courtney,  186  U.  S. 
M2,  22   Sup.   Ct.  883,  46  L.  Ed.  1193,  the 


trial  court  Instructed  the  jnry  that  the  cash 
ler's  knowledge  of  the  Infidelity  and  fraud 
of  the  president  of  the  bank  was  not  notice 
to  the  bank  of  which  the  sureties  could  avail 
themselves  as  a  ground  of  discharge.  A 
stipulation  of  the  bond  required  the  bank  to 
observe  or  cause  to  be  observed  due  and  cus- 
tomary supervision  over  the  employ^  for  the 
prevention  of  default,  and  absolved  the  sure- 
ty from  liability  In  case  of  the  condonation  by 
the  employer  of  any  dishonest  act  or  default 
or  continuation  of  the  employe  In  service  aft- 
er such  default  without  written  notice  to  the 
company.  After  having  approved  and  adopt- 
ed the  views  expressed  In  Railway  Co.  v. 
ShaeCfer,  cited,  Mr.  Justice  White,  delivering 
the  opinion  of  the  court,  sustained  the  ruling 
of  the  trial  court,  and  went  even  further, 
saying: 

"The  provision  is  not  that  a  minority  in  num- 
ber of  the  board  of  directors  or  that  subordi- 
nate ofiicerB  or  agents  would  exercise  due  and 
customary  supervision,  and  would  not  condone 
a  default  of  the  bonded  employe  or  retain  him 
in  his  employment  after  the  ctHumission  of  a 
default,  but  the  agreement  is  that  the  bank 
would  do  or  not  do  these  things.  This  in 
reason  imports  that  the  things  forbidden  to 
be  done  or  agreed  to  be  done  were  to  be  either 
done  or  left  undone  by  the  bank  in  its  corpo- 
rate capacity,  speaking  and  acting  through  the 
representative  agents  empowered  by  the  char- 
ter to  do  or  not  to  do  the  things  pointed  oat" 

The  Inquiry  here  is  not  the  correctness,  in 
all  respects,  of  the  propositions  and  observa- 
tions Just  quoted,  but  only  whether  the  sure- 
ties are  discharged  by  reason  of  the  failure 
of  'the  association  to  give  them  such  knowl- 
edge as  It  possessed  concerning  the  previous 
irregularity  In  the  conduct  of  their  princi- 
pal as  its  treasurer,  tinder  the  rule  an- 
nounced in  Warren  v.  Branch,  15  W.  Va.  21, 
it  was  under  no  duty  to  Inquire  or  give  warn- 
ing, unless  the  circumstances  were  such  as 
would  have  induced  belief  on  the  part  of  a 
reasonable  man  that  the  treasurer  had  frand- 
ulently  procured  the  sureties  to  Join  him  in 
the  execution  of  the  bonds.  From  what  has 
been  said  concerning  the  defalcation,  it  Is 
obvious  that  none  of  the  directors  had  any 
actual  knowledge  of  dishonesty  on  his  part 
or  of  any  loss  by  his  negligence.  Admitting 
his  shortage,  he  attributed  It  to  the  bank  in 
which  he  kept  his  deposits,  and  represented 
that  be  had  fully  replaced  all  that  bad  been 
lost.  Beyond  this,  there  may  have  been 
grounds  for  fear  or  suspicion,  but  not  any 
knowledge  of  any  fact  casting  reproach  upon 
the  honor  of  the  treasurer.  Having  no  knowl- 
edge of  any  fraud  on  his  part  against  their 
associatlcm,  the  directors  could  not  consist- 
ently assume  or  suspect  any  fraud  in  his 
transactions  with  those  who  became,  or  were 
about  to  become,  his  sureties.  Of  course,  a 
thorough  and  exhaustive  Investigation  of 
the  books  and  accounts  of  the  association 
would  have  revealed  the  error  of  the  treasur- 
er's opinion  as  to  the  cause  of  his  embarrass- 
ment or  the  tintruthfnlness  of  his  statement 
but  the  documentary  evidence  of  his  pay- 
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ments  on  account  of  a  shortage,  as  and  for 
the  full  amount  thereof  and  more,  read  in 
the  light  of  his  explanation,  was  no  evidence 
of  fraud  or  dishonesty.  Under  the  decisions 
to  which  reference  has  been  made,  declaring 
the  prevailing  rule,  with  which  Warren  v. 
Branch  is  believed  to  be  in  agreement,  the 
directors  were  not  bound  to  make  an  investi- 
gation to  the  end  that  they  might  be  able 
to  advise  the  sureties.  Mere  constructive  no- 
tice of  a  default  is  not  enough  to  impose  duty 
to  a  surety.    Actnal  knowledge  is  required. 

[11]  That  some  of  the  bonds  involved  were 
given  after  the  defalcation  is  immaterial. 
The  duty  to  a  new  surety  cannot.  In  the 
nature  of  things,  be  greater  than  that  due  to 
an  existing  or  conttnnlng  one.  Brandt,  Sur. 
&  Guar.  S  477.  If  the  subsequent  bonds  had 
been  given  to  cover  past  transactions,  and 
the  association  knew  of  an  existing  default 
not  made  good,  its  acceptance  of  the  new 
bonds  to  cover  it  wonld  have  been  a  fraud  on 
Its  part,  according  to  authorities  cited  and 
analyzed  In  Warren  v.  Branch;  but  these 
bonds  were  all  prospective  only. 

▲  written  opinion  of  the  chancellor  express- 
es his  inability  to  determine  with  sufficient 
certainty  to  liable  him  to  make  a  finding  the 
amount  of  the  default  within  the  period  cov- 
ered by  any  one  of  the  five  bonds  Involved, 
they  being  annnal  and  successive,'  from  189S 
to  1900.  The  two  prior  bonds  established 
were  executed  In  IS&i  and  1895.  As  to 
whether  any  bond  was  given  in  the  year 
1896  an  Issue  has  been  made  and  decided  in 
flavor  of  the  sureties.  None  was  given  in 
1897.  With  the  exception  of  the  year  1897, 
the  treasui-er  was  elected  annually  up  to  and 
including  the  year  1000.  Bach  bond  was 
conditioned  for  faitbful  performance  of  duty 
during  the  term  of  office  and  untU  the  suc- 
cessor should  be  elected  and  qualified.  Fail- 
ure to  elect  for  year  1897  raises  a  question 
as  to  liability  on  the  preceding  bonds.  If 
no  bond  was  executed  in  1896,  one  question  is 
tiie  extent  of  the  liability  on  the  bond  of 
1895.  Obviously,  none  of  these  bonds  were 
given  as  continuing  obligations.  In  each 
case  the  election  of  a  successor  and  procure- 
ment of  a  new  bond  was  contemplated.  Un- 
der such  drcumstanoes,  the  bond  continues 
only  tot  a  reasonable  time  after  the  date  on 
which  the  election  and  quaUflcation  of  the 
successor  should  have  taken  place.  Brandt, 
Sur.  &  Guar.  S  187,  citing  numerous  authori- 
ties sustaining  the  text 

As  the  evidence  makes  it  fairly  dear  that 
portions  of  the  collections  made  at  the  store 
never  reached  the  bank  In  which  the  treas- 
urer's account  was  kept,  and  that  all  the 
losses  were  from  those  collections,  no  diffi- 
culty In  ascertaining  liabilities  with  refer- 
ence to  the  periods  of  the  several  bonds  is 
perceived.  Immediate  deposits  of  the  col- 
lectlMis  in  some  bank  were  required.  All  of 
fhose  made  at  the  weekly  meetings  were  so 
deposited,  and  weekly  deposits  were  made  of 


sums  derived  from  the  other  collections,  but. 
In  some  way  not  disclosed,  large  discrepan- 
cies between  such  collections  and  the  de- 
posits therefrom  occurred. 

[12, 13]  Individual  liability  of  Fischer  was 
held  to  have  been  barred  by  the  statute  of 
limitations.  He  was  not  such  a  trustee  as 
could  have  been  sued  only  in  a  court  of  equi- 
ty for  money  due  from  him  as  treasurer.  To 
prevent  the  application  of  the  statute  of  lim- 
itations to  a  trust  two  characteristics  are 
essential:  The  trust  must  be  express;  and 
the  cause  of  action  cognizable  only  In  equity. 
Beecher  v.  Foster,  61  W.  Va.  605,  42  S.  B. 
647;  Bowen  v.  Ohenoweth,  49  W.  Va.  287, 
38  S.  B.  544,  87  Am.  St  Rep.  796;  Newber- 
ger  V.  WeUs,  61  W.  Va.  624,  42  S.  B.  625; 
Thompson  t.  Whlttaker  Iron  Co.,  41  W.  Va. 
574,  23  S.  B.  796.  This  is  not  such  a  trust 
It  Is  express,  but  an  agent  may  be  sued  at 
law  for  an  accounting.  He  is  not  like  a 
guardian  or  personal  representative  having 
the  legal  title  to  the  ward's  property  or  the 
decedent's  estate,  in  consequence  whereof  the 
ward,  distributee,  or  legatee,  having  no  legal 
title  or  right,  must  resort  to  equity  (or  lack 
of  a  remedy  at  law.  Assumpsit  by  the  prin- 
cipal against  the  agent  for  money  had  and 
received  by  the  latter  to  the  use  of  the  for- 
mer lies  for  money  collected  or  received  by 
the  agent  English  v.  Deverro,  5  Blackf. 
(Ind.)  588;  Seldel  v.  Peschkow,  27  N.  J.  Law, 
427;  Eaton  v.  Welton  &  Ck>.,  32  N.  H.  325. 
Of  course,  an  action  at  law  on  the  bond  of 
such  an  agent  or  officer  for  money  misappro- 
priated or  withheld  would  lie  at  any  time. 

How  the  trial  court  under  the  operation  of 
the  five-year  statute  at  limitations,  wholly  re- 
lieved the  estate  of  Fischer  from  liability,  is 
not  perceived.  The  cross-bill,  having  for  one 
of  its  purposes  an  accounting  from  him,  was 
filed  October  12,  1907.  From  tbat  date  five 
years  would  go  back  to  October  12,  1902. 
But  the  bill  filed  in  I^arap's  suit  brought  Au- 
gust 5,  1905,  sought  an  accounting  from 
Fischer  as  treasurer.  Surely  that  suit  sus- 
pended the  statute  as  to  his  individual  lia- 
bility, and  from  that  date  five  years  would 
run  back  to  August  5,  1900.  Besides,  his 
estate  is  liable  on  the  bonds,  ta  so  far  as  they 
oover  his  defalcations,  and  that  liability  goes 
back  ten  years  from  October  12,  1907,  and 
beyond,  unless  the  statute  of  limitations  has 
been,  or  shall  be,  invoked  against  it  The 
Lamp  bill  was  not  a  suit  on  the  bonds.  As  to 
them,  it  merely  sought  the  appointment  of  a 
receiver  with  power  and  authority  to  sue  on 
them. 

The  demurrer  to  the  cross-bill  and  answer 
was  properly  overruled.  It  was  not  foreign 
to  the  subject-matter  of  Wolfe's  bill  for  re- 
lief from  liability. -The  question  of  his  lia- 
bility was  the  very  essence  of  his. bill.  De- 
nying it,  he  sought  a  discharge.  Affirming 
it  the  receiver  sought  a  decree  for  the 
amount  thereof.  Hence  the  subject-matter  of 
the  cross-bill  and  that  of  the  bill  were  idea- 
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tlcal.  Variance  between  the  prayers  char- 
acterizes every  bill  and  cross-bill.  If  they 
had  to  be  the  same,  a  cross-bill  would  be  un- 
necessary, as  well  as  Impossible.  There 
could  be  no  cross  purposes  In  the  suit. 

There  may  be  some  inadmissible  eyidence 
in  the  record,  but,  as  tbls  is  an  equity  suit 
In  which  the  chancellor,  and  not  a  Jury, 
passes  upon  the  evidence  and  makes  the  find- 
ings of  fact,  the  good  can  be  separated  from 
the  bad,  and  the  presence  of  inadmissible 
testimony  does  not  preclude  consideration  of 
such  portions  as  are  admissible.  It  is  said 
the  blotter  kept  by  the  secretary  from  which 
the  accountants  made  up  their  statement  is 
not  a  book  of  original  entry.  That  may  be, 
but  there  was  a  cashbook  kept  by  Fischer 
himself,  In  which  the  footings  of  receipts 
differ  but  slightly  from  those  In  the  blotter. 
The  balance  founded  on  the  figures  taken 
from  the  blotter  may  be  too  large,  but,  if  the 
statement  had  been  made  from  the  cashbook, 
there  would  have  been  a  balance  due.  Hence, 
though  inadmissible  testimony  may  be  found 
in  the  record,  and  the  shortage  may  not  have 
been  correctly  ascertained  by  the  account- 
ants, the  chancellor  will  undoubtedly  be  able, 
by  resort  to  the  cashbook,  to  see  that  there 
Is  a  liability.  In  pronouncing  the  decree  of 
dismissal  the  court  made  no  examination  of 
the  evidence-  pertaining  to  the  question  of 
shortage.  The  dismissal  rests  entirely  upon 
other  and  untenable  grounds.  The  evidence 
is  amply  sufficient  to  establish  a  prima  fade 
case  of  liability. 

Further  complaint  is  made  of  a  decree  of 
March  10,  1908,  dismissing  W.  M.  Straus  and 
Abram  Smith,  trustees  in  the  Fischer  as- 
signment, from  so  much  of  the  cross-bill  as 
required  them  to  settle  their  accounts,  as 
such,  in  this  suit,  and  of  another  decree  of 
June  20,  1908,  sustaining  the  demurrer  of 
Fischer  to  so  much  of  the  cross-bill  as  is 
pscdicated  on  the  bond  of  June  9, 189$,  on  the 
ground  ai  preclusion  of  right  to  relief  re- 
specting it  by  the  statute  of  limitations.  No 
error  in  either  of  these  decrees  is  perceived. 
The  forum  In  which  the  accounts  of  the 
trustees  shall  be  settled  is  unimportant.  A 
proper  settlement,  wherever  made,  will  dis- 
close the  amount  of  the  estate  in  their  hands, 
and.  If  none  is  made,  they  can  be  compelled 
to  discover  and  pay  it  over.  If  an  improper 
ex  parte  settlement  should  be  made,  it  may 
be  corrected.  As  right  of  action  on  the  bond 
of  June  9,  1895,  Is  clearly  barred,  and  the 
bar  of  the  statute  may  be  invoked  in  a  chan- 
cery cause  against  a  purely  legal  demand  by 
demurrer  (Maxwell  v.  Wilson,  54  W.  Va.  295, 
46  S.  E.  349),  the  decree  of  June  20,  1908,  is 
not  erroneous. 

The  decree  of  March  10,  1908,  and  June 
20,  1908,  will  be  affirmed,  and  the  decree  of 
May  6,  1914,  reversed  and  the  cause  re- 
manded. 

MILLER,  J.,  absent 


(7«  W.  Va.  4U) 
HARRISON  et  al.  y.  HARMAN  et  aL 

(two  cases). 

(Snprcme  Court  of  Appeals  of  West  Virginia. 

June  1,  1915.) 

(8vUalii»  by  the  Court.) 

1.  Appeal  and  Bbbob  ®=>801— Motion  to 
Dismiss— AFFiOAyiTs—Fii.iNo  of  Appeal 
Bond. 

On  a  motion  to  dismiss  an  appeal  on  the 
ground  that  the  appeal  bond  was  not  filed  witb 
the  clerk  of  the  circuit  court  within  a  year  and 
two  months  from  the  date  of  the  decree  ap- 
pealed from,  it  may  be  shown,  by  affidavits  filed 
in  this  court,  in  resistance  to  said  motion,  that 
bond  was  filed  with  said  clerk  in  time  and  ap- 
proved by  him,  and  was  subsequently  lost  or 
mislaid. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3161-3164;  Dec.  Dig.  «=» 
801.] 

2.  LiMriATioN  OF  Actions  «=»6— Opebawox 

OF  Statute— Retboactive  Effect. 

Statutes  of  limitations  will  not  be  given 
a  retroactive  effect,  unless  by  express  terms. 
or  by  necessary  implication,  it  clearly  appears 
that  the  Legislature  intended  that  they  should 
so  operate. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ff  16-31;  Dec.  Dig. 
«=»G.] 

3.  Limitation  of  Actions  «=>6— Hbvikw— 
Tike  fob  Filinq — Operation  of  Statdix. 

Section.  5,  c.  133  (serial  sec  4951)  Code 
1913,  as  amended  by  chapter  40,  Acts  1908, 
does  not  limit  the  right  of  a  person  under  disa- 
bility to  file  a  bill  of  review  to  one  year  after 
the  removal  of  such  disability,  if  the  decree 
complained  of  was  pronounced  before  the  stat- 
ute as  amended  took  effect.  In  such  case,  a 
person  under  disability  has  three  years  after 
the  removal  thereof  in  which  to  file  a  bill  of 
review. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ii  16-31;  Dec  Dig.  «=3a.] 

Williams,  J.,  dissenting. 

Appeal  from  Circuit  Court,  McDowell 
County. 

Suits  by  Joseph  Harrison  and  others  and 
by  Hattle  Harrison  against  George  W.  Bar- 
man and  others.  From  the  decree,  plaintiffs 
appeal.  Reversed  in  part  affirmed  In  part 
and  remanded. 

J.  Powell  Royall,  of  Tazewell,  Va.,  M.  O. 
Lltz,  of  Welch,  and  Sanders  &  Crockett  ot 
Bluefleld,  for  appellants.  A.  W.  Reynolds,  of 
Princeton,  Jos.  S.  Clait,  of  Philadelphia. 
Pa.,  Anderson,  Strother  ft  Hughes,  of  Welch, 
and  S.  M.  B.  Conlling  and  J.  W.  Chapman, 
both  of  Tazewell,  Va.,  for  appellees. 

POFFENBARGER,  J.  In  the  year  1887  D. 
G.  Sayers,  Q.  W.  Harman,  and  Henry  Harri- 
son conveyed  to  Henry  Bowen  nine  tracts  of 
land  In  McDowell  county,  W.  Va.,  known  as 
the  Burkhart  lands.  Bowen  took  and  held 
the  same  for  himself  and  others  as  follows: 
One-fourth  for  himself,  one-fourth  for  J.  S. 
Gillespie,  one-fourth  for  A.  P.  Gillespie,  and 
one-fourth  for  J.  G.  Watts.  Sayers,  Harman. 
and  Harrison  had  acquired  title  thereto  by 
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virtue  of  a  proceeding  instituted  by  the  com- 
missioner of  sciiool  lands. 

In  1889  WUUam  H.  Burktiart  and  othera, 
heirs  at  law  of  George  J.  Burkhart,  deceas- 
ed, brought  a  suit  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  West 
Virginia    against   the   school   commissioner, 
Henry  Bowen,  D.  G.  Sayers,  G.  W.  Harman, 
and  others  to  annul  the  school  commission- 
er's proceedings  and  the  deed  made  by  him 
pursuant  thereto.    Bowen  notified  two  of  his 
grantors,  Sayers  and  Harman,  to  defend  that 
suit  and  protect  his  title ;  Harrison,  the  other 
grantor,   having   died   before  the  suit  was 
brought.     They  did  make  defense,  and  not- 
withstanding the  court  decreed  that  the  Burk- 
hart  heirs  had  title  to  the  land,  annulled  the 
conveyances  from  the  school  commissioner  to 
Sayers,    Harman,   and    Harrison    and    from 
them  to  Bowen.    An  appeal  was  taken  to  the 
United  States  Circuit  Court  of  Appeals  by 
Sayers  and  Harman,  wliich  resulted  in  an 
afiirmance  of  the  decree  of  the  lower  court. 
Henry  Bowen  then  brought  an  action  on 
behalf  of  himself  and  the  two  Gillesples  In 
the  drcriit  court  of  Tazewell  county,   Va., 
against  his  two  surviving  grantors,   Sayers 
and  Harman,  Harrison  being  dead,  to  recover 
damages  for  breach  of  their  covienants   of 
title,   claiming   the   right  to   recover   three- 
fourths,  of  the  purchase  money  which  they 
had    paid,    together    with    Interest    thereon, 
and  the  costs  and  expenses  incurred  by  Bow- 
en in  defense  of  the  Burkhart  suit     (J.  G. 
Watts,  the  other  joint  purchaser  with  Bowen, 
had  conveyed  to  one  G.  W.  Lambert  his  one- 
fourth  interest  before  the  Burkhart  suit  was 
brought,  and  It  is  In  no  wise  Involved  and 
has  no  bearing  on  the  question  to  be  decided.) 
Recognizing  their  liability,  Sayers  and  Har- 
man did  not  suffer  the  Bowen  suit  to  pro- 
ceed to  judgment,  but  compromised  it  by  ex- 
ecuting their  bond  to  Henry  Bowen,  J.   S. 
GUlesple,  and  A.  P.  Gillespie,  bearing  date 
on  the  15th  February,  1898,  for  the  sum  of 
$5,187.39.     Thereupon   Sayers  and  Harman, 
treating  their' bond  as  a  novation  and  pay- 
ment of  the  joint  liability  of  themselves  and 
Henry  Harrison,  deceased,  ui>on  the  cove- 
nants In  their  deed  of  conveyance,  brought  a 
suit  In  equity,  to  November  rules,  1808,  In  the 
elrcnit  court  of  McDowell  county  against  the 
administrator  and  heirs  at  law  of  said  Henry 
Harrison,  deceased,  for  contribution,  claim- 
ing the  right  to  recover  from  his  estate  a 
snm  equal  to  one-third  of  the  amount  of  the 
bond.     By   decrees   rendered  in  that  cause 
Harrison's  estate  was  hdld  liable  for  sudi 
sum ;   and  the  Interest  of  certain  ones  of  the 
heirs  in  two  of  several  tracts  of  land  of 
wblcb  Harrison  died  seised,  situate  in  Mc- 
Dowell county,  were  sold  to  pay  the  same, 
and  were  purchased  by  said  George  W.  Har- 
man and  later  conveyed  to  him  by  a  commis- 
sioner acting  under  order  of  court. 

Henry  Harrison  resided  In  Tazewell  coun- 
ty, Va.,  at  the  time  of  his  death,  and  died 


Intestate  leaving  12  children  as  his  heirs  at 
law,  4  of  whom  were  Infants  when  the  last- 
mentioned  suit  was  brought,  the  plaintiff  and 
appellant  in  the  present  suit,  Hattie  Harri- 
son, being  the  youngest,  and  one  of  the  6 
heirs  whose  Interest  had  been  sold.  Six  of 
the  heirs  had  aliened  their  interests  in  the 
McDowell  county  lands  before  the  institution 
of  the  suit  and  such  Interests  were  held  not 
liable  to  sale. 

In  July,  1905,  two  of  the  heirs,  to  wit,  Jo- 
seph Harrison  and  Belle  Sayers  (n6e  Harri- 
son) filed  a  bilU  of  review,  In  which  they 
prayed  to  have  the  decrees  and  proceedings 
In  that  suit  reviewed  and  annulled,  and  the 
deed  which  the  special  commissioner  had 
made  to  Harman  canceled,  alleging  numerous 
grounds  therefor,  one  of  which  was  that  the 
bill  of  Harman  and  Sayers  showed  no  right 
in  them  to  sue,  that  It  did  not  show  that  they 
had  any  right  to  demand  payment  of  any 
sum  of  money  from  Harrison's  estate  and 
therefore  were  not  his  creditors,  and  had  no 
right  to  have  the  lands  subjected  to  sale.  Nu- 
merous other  errors  in  the  proceedings  were 
averred  in  the  bill.  Hattie  Harrison,  then 
an  infant,  was  made  a  party  defendant  to  the 
bill  of  review,  and  on  March  7,  1910,  after 
attaining  her  majority,  she  filed  her  answer 
which,  by  order  of  court,  was  treated  as  a 
petition  and  bUl  of  review.  It  contained 
practically  the  same  allegations  as  the  plain- 
tiff's bill,  and  prayed  for  the  same  relief. 
At  August  rules,  1010,  she  also  brought  an 
Independent  suit,  making  defendants  to  her 
bill  practically  the  same  parties  that  were 
defendants  to  the  bill  of  review  filed  by  Jo- 
seph Harrison  and  Belle  Sayers,  and  some 
additional  parties  against  whom  no  relief  is 
prayed,  and  prayed  for  the  same  relief  as  in 
her  answer  and  petition.  On  February  24, 
1011,  a  number  of  the  defendants  filed  de- 
murrers to  the  bill,  assigning  grounds  there- 
for, and  the  court  took  time  to  consider  the 
question  arising  thereon.  On  the  13th  of 
September,  1012,  the  two  causes  were  heard 
together,  and  on  motion  of  the  defendants 
George  W.  Harman  and  W.  F.  Harman,  Hat- 
tie Harrison  was  compelled,  over  her  objec- 
tion, to  elect  which  one  of  said  causes  she 
would  prosecute,  and  she  elected  to  prosecute 
her  last  suit.  Thereupon  counsel  for  Joseph 
Harrison  and  Belle  Sayers  appeared  In  open 
court  and  admitted  that  all  matters  arising 
in  their  suit  had  been  settled  except  those 
arising  on  the  petition  and  cross-bill  answer 
of  Hattie  Harrison;  and  the  court  dismiss- 
ed that  suit,  together  with  the  cross-bill  an- 
swer, to  which  action  of  the  court  she  obt 
jected  and  excepted.  The  court  then  took 
further  time  to  consider  of  the  demurrers  to 
her  original  bill,  and  at  a  subsequent  term, 
on  February  11,  1013,  entered  a  final  decree, 
sustaining  the  demurrer  and  dismissing  her 
suit  From  those  two  decrees  she  has  ap- 
pealed. 

[1]  A  preliminary  question  is  presented  by 
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a  motion  to  dismiss  the  appeal  on  the  ground 
that  it  was  not  perfected  In  time  by  the  fil' 
ing  of  an  appeal  bond.  Section  17,  c.  135, 
serial  sec.  4997,  Code  1913,  requires  the  ap- 
peal to  be  dismissed  whenever  It  appears 
that  1  year  and  2  months  have  elapsed  since 
the  date  of  the  decree  and  no  bond,  as  re- 
quired, has  been  given.  The  statute  is  man- 
datory, and  this  court  Is  bound  to  dismiss 
for  failure  to  file  the  bond  in  the  time  pre- 
scribed. Scott  V.  Coal  &  Coke  Ry.  Oa,  70  W. 
Va.  777,  74  S.  B.  992.  Resisting  the  motion, 
appellant  insists  that  bond  was  filed  with 
the  derk  of  the  circuit  court  within  the  re- 
quired time,  and  that  it  was  approved  by 
him,  but  that  It  was  afterwards  lost  or  mis- 
placed and  cannot  be  found,  and  tenders  In 
this  court  the  aflldavlts  of  the  circuit  clerk 
and  other  witnesses  to  prove  these  facts. 
The  truth  of  these  affidavits  Is  not  contro- 
verted, but  counsel  for  appellees  Insist  that 
this  court  Is  without  Jurisdiction  to  consider 
them;  that  the  question  is  one  of  original 
Jurisdiction,  and  should  first  have  been  pre- 
sented to  the  lower  court.  The  clerk's  office 
of  the  circuit  court  Is  made  the  repository 
for  the  appeal  bond  for  the  purpose  of  con- 
venience. The  bond  cannot  be  filed  until 
after  the  appeal  has  been  allowed  and  the 
amount  of  the  bond  fixed  by  the  Court  of 
Appeals,  or  the  Judge  granting  the  appeaL 
Consequently  it  cannot  be  regarded  as  a  part 
of  the  record  of  the  cause  in  the  court  be- 
low. Why,  then,  may  this  court  not  hear 
evidence  to  determine  the  disputed  fact  as  to 
the  filing  and  subsequent  loss  of  the  bond? 
It  was  held  in  Hannah  v.  Bank,  53  W.  Va. 
82,  44  S.  E.  152,  that  affidavits  could  be  con- 
sidered by  this  court  to  ascertain  the  value 
of  property  levied  on,  and  claimed  by  a  third 
party,  under  the  provisions  of  section  152,  c. 
60,  Code  1913  (sec.  2706)  for  the  purpose  of 
determining  whether  the  value  was  sufficient 
to  give  Jurisdiction  of  the  appeal,  the  record 
of  the  lower  court  failing  to  show  the  value. 
Upon  like  principle  evidence  to  prove  loss 
of  appeal  bond  may  be  considered.  See,  also, 
Dryden  v.  Swlnbum,  15  W.  Va.  250.  The 
appeal  bond  is  no  part  of  the  record;  It  Is 
no  part  of  the  judicial  proceedings  in  the 
lower  court,  and  is  filed  after  final  decree 
or  judgment  therein,  and  after  the  matters 
appealed  from  have  passed  beyond  the  con- 
trol of  the  lower  coiurt  The  fact  that  the 
bond  Is  required  to  be  filed  with,  and  ap- 
proved by,  the  clerk  of  the  circuit  court, 
and  a  copy  certified  by  him  to  the  clerk  of 
this  court,  does  not  make  it  any  more  a 
proceeding  In  the  circuit  court  than  a  pro- 
ceeding In  this  court;  the  law  simply  makes 
the  circuit  clerk  the  custodian  of  the  bond 
and  the  judge.  In  the  first  Instance,  of  the 
sufficiency  of  the  security,  and  requires  him 
to  record  it  in  his  office.  It  would  be  a 
very  great  hardship  upon  an  appellant  to 
dismiss  his  appeal  for  want  of  a  bond,  after 
he  has  done  all  that  the  law  requires  of  him 
by  executing  a  sufficient  bond  and  placing  It 


in  the  hands  of  the  circuit  deik.  He  migbt 
not  thereafter  know  that  his  bond  had  been 
lost  and  no  copy  thereof  certified  to  the  clerk 
of  the  Court  of  Appeals  until  bis  time  of 
appeal  had  expired.  It  would  then  be  too 
late  to  supply  proof  of  Its  loes  by  proceedings 
In  the  lower  court,  in  order  to  prevent  dis- 
missal of  his  appeal.  The  affidavits  prore 
that  sufficient  bond  was  filed  within  the  re- 
quired time,  and  we  overrule  api)elleee'  mo- 
tion. 

[2,  3]  A  vital  question  raised  by  the  de- 
murrer to  plaintiff's  bill  Is  whether  the  stat- 
ute of  limitations  is  a  bar  to  her  suit.  Sec- 
tion 5,  c.  133,  serial  section  4951,  Code  1913, 
as  It  was  formerly,  gave  three  years  from 
the  entry  of  a  final  decree  in  which  to  file  a 
bill  of  review,  and  contained  the  f (blowing 
exception  In  favor  of  persons  under  disabili- 
ty, viz.: 

"Except  that  an  int'ant,  or  Insane  person,  or 
a  married  woman  in  a  case  not  relating  to  her 
separate  property,  may  exhibit  the  same  with- 
in three  years  after  the  removal  of  hia  or  her 
disability." 

That  statute  was  amended  and  re-enacted 
by  an  act  passed  on  the  17th  of  February, 
1909  (Act  1909,  c.  40)  which  took  effect  90 
days  thereafter,  so  as  to  read  as  follows: 

"A  court  or  judge  allowing  a  biU  of  review 
may  award  an  injunction  to  the  decree  to  be 
reviewed.  But  no  bill  of  review  shall  be  allowed 
to  a  final  decree,  unless  it  be  exhibited  witbia 
one  year  •  •  •  after  such  decree,  except 
that  an  infant  or  insane  person,  or  a  married 
woman  in  a  case  not  relating  to  her  separate 
property,  may  exhibit  the  same  within  one 
year  after  the  removal  of  his  or  her  disability. 
Provided,  that  if  such  decree  was  prononnoed 
before  this  section  as  amended  takes  effect,  sudi 
bill  of  review  may  be  exhibited  within  three 
years  after  such  decree." 

The  decree  which  plaintiff  sought  to  have 
reviewed  was  made  in  1901,  long  before  the 
statute  was  amended.  She  became  of  age 
on  the  15th  of  October,  190S,  and  filed  her 
answer  and  cross-bill  in  the  suit  of  Joseph 
Harrison  and  others  against  Sayers  and  Bar- 
man on  the  7th  March,  1910,  which  was  with- 
in one  year  after  the  new  act  took  effect,  and 
more  than  one  year  and  less  than  three  after 
she  attained  her  majority.  She  filed  her 
original  bill  In  the  nature  of  a  bill  of  re- 
view, at  August  rules,  1910,  whldi  was  more 
than  a  year  after  the  new  act  took  effect  and 
likewise  more  than  a  year,  but  within  three 
years,  after  she  became  of  aga  Under  no  in- 
terpretation of  the  new  statute  of  limitation 
was  her  answer  and  cross-bill  filed  too  late, 
but  It  is  strenuously  insisted  that  her  bill  of 
review  was.  In  order  to  bar  it,  the  argu- 
ment makes  the  statute  retroactive  to  the 
extent  of  repeal  of  the  saving  made  in  the 
older  statute  in  favor  of  persons  under  disa- 
bility, or  reduction  of  the  period  from  three 
years  to  one.  A  statute  is  always  presumed 
to  have  been  intended  to  operate  prospec- 
tively only,  unless  a  contrary  intention  ap- 
pears on  Its  face  In  some  way.  "A  cardinal 
rule  in  Interpreting  statutes  is  to  const  me 
them  as  prospective  in  operation  in  every  in- 
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stance,  except  where  the  Intent  that  they 
shall  act  retrospectively  is  ezpreissed  In  clear 
and  unambiguous  terms,  or  such  Intent  Is  nec- 
essarily implied  from  the  language  of  the 
statute,  which  would  be  inoperatlTe  other- 
wise than  retrospectively."  State  v.  Mines, 
38  W.  Va.  126,  18  S.  E.  470;  Stewart  t.  Van- 
dervort,  84  W.  Va.  524,  12  S.  R  736,  12  L. 
R.  A.  60.  About  15  or  20  years  ago,  litiga- 
tion predicated  upon  the  idea'  of  retrospec- 
tive action  of  statutes  seems  to  have  been 
rife  in  this  state.  It  brought  forth,  in  a  sin- 
gle volume  of  our  reports,  no  less  than  four 
reiterations  and  applications  of  the  role  Just 
stated.  Rogers  v.  Lynch,  44  W.  Va.  94,  2» 
S.  E.  607 ;  Casto  v.  Greer,  44  W.  Va.  832,  80 
S.  E.  100;  Walker  v.  Burgeas,  44  W.  Va.  399, 
SO  S.  B.  99,  67  Am.  St.  Rep.  775;  Bnms  v. 
Hays,  44  W.  Va.  603,  30  S.  E.  101.  It  Is 
general  and  nniversal  in  its  application  and 
does  not  vary  with  the  nature  of  the  subject- 
matter  of  the  statute.  Both  substantive  and 
remedial  rights  come  under  its  operation,  it 
has  been  repeatedly  applied  to  statutes  deal- 
ing with  limitations  of  rights  of  action.  As 
wUl  be  shown,  the  construction  contended  for 
would  contravene  other  universally  recog- 
nized TUles  of  interpretation.  No  statute 
will  be  so  construed  as  to  make  It  unconstitu- 
tional, tf  such  construction  can  be  avoided. 
Conley  &  Arte  t.  Coal  &  Coke  Ry.  Co!,  67 
W.  Va.  129,  67  S.  EL  618.  Nor  wlU  a  statute 
be  so  construed  as  to  work  out  unjust  or  ab- 
surd results,  unless  its  terms  are  such  as  pre- 
clude any  other  construction.  Building  Asso- 
ciation V.  Sohn,  64  W.  Va.  101,  46  S.  E.  222 ; 
Dickey  v.  Smith,  42  W.  Va.  805,  28  S.  B.  373. 
Of  two  permissible  constructions  of  a  stat- 
ute, one  working  manifest  injustice  and  the 
other  equity  and  fairness,  the  latter  is  to  be 
adopted,  upon  the  presumption  that  the  Leg- 
islature did  not  intend  the  results  flowing 
from  the  former.  Hasson  v.  City  of  Chester, 
67  W.  Va.  278,  67  S.  R  731. 

If  the  construction  contended  for  were 
adopted,  the  statute  would  reduce  the  three- 
year  saving  in  favor  of  the  appellant  and 
others  situated  as  she  was  when  it  became 
effective  to  five  months,  provided  she  were 
accorded  the  benefit  of  the  one-year  saving 
made  in  so  much  of  it  as  pertains  to  the  pe- 
riod of  limitation,  and  to  nothing  if  she  were 
not  allowed  the  benefit  of  that  saving.  She 
was  21  years  and  4  months  old  when  the 
statute  was  passed  and  21  years  and  7 
months  old  when  it  took  effect.  She  could 
not  get  in  under  the  saving  clause  of  the  new 
act,  if  the  old  saving  clause  was  repealed, 
because  the  decree  was  about  8  years  old, 
when  the  new  act  was  passed.  Not  a  word 
In  the  act  is  made  expressly  applicable  to  this 
valuable  right  which  is  said  to  have  been 
taken  away  by  it.  Neither  the  saving  clause 
of  the  old  act  nor  the  effect  of  past  decrees 
upon  persons  under  disability  Is  anywhere  or 
In  any  way  mentioned.  Search  for  any  such 
terms  will  be  made  in  vain.  That  the  first 
dasse  of  the  limitation  provision,  standing 


alone,  would  be  purely  prospective  In  opera- 
tlon,  and  would  not  take  away  the  saving  of 
the  old  act,  is  admitted.  That  the  proviso 
wholly  ignores  these  persons  and  the  saving 
previously  made  for  them  is  also  admitted. 
In  terms,  it  puts  all  past  decrees  on  the  same 
basis,  allowing  only  three  years  from  the 
dates  of  the  decrees  for  bills  of  review.  It 
just  as  plainly  says,  by  way  of  inference  m 
Implication,  that  no  allowance  for  disability 
shall  be  made,  in  the  case  of  the  past  decrees, 
as  the  statute,  read  as  a  whole,  says,  in  like 
manner,  but  not  otherwise  that  one  year  aft- 
er removal  of  the  disability  shall  be  allowed. 
On  this  subject,  nothing  but  inconclusive  In- 
ference pointing  in  opposite  directions,  af- 
firming and  denying,  giving  and  taking  away, 
can  be  found.  That  every  word  in  the  act 
may  operate  intelligently  without  curtailment 
of  the  saving  allowed  by  the  old  statute  is 
perfectly  plain.  As  to  future  decrees,  the 
limitation  clause  so  operates.  Not  a  word 
need  be  rejected.  As  applied  to  past  decrees, 
every  word  of  the  proviso  may  have  effect, 
without  abatement  of  the  saving.  The  con- 
struction contended  for  puts  in  a  negative  by 
mere  inference  and  baldly  unnecessary  and 
strained  implication.  Such  interpretation 
Is  most  emphatically  and  specifically  con- 
demned by  the  rules  to  which  reference  has 
been  made.  "Every  reasonable  doubt  Is  re- 
solved against  -  a  retroactive  operation  of 
the  statute."  Stewart  v.  Vandevort,  34  W. 
Va.  624,  630,  12  S.  E.  736,  12  L.  R.  A.  60. 
"Words  in  a  statute  ought  not  to  have  a 
retrospective  operation,  unless  they  are  so 
clear,  strong,  and  imperative  that  no  other 
meaning  can  be  annexed  to  them,  or  unless 
the  intention  ot  the  Legislature  cannot  be 
otherwise  satisfied."  U.  S.  v.  Heth,  8  Cranch, 
413,  2  L.  Ed.  479;  Chew  Heong  v.  U.  S.,  112 
U.  S.  559,  5  Sup.  Ct  255,  28  I*  B>d.  770.  To 
put  retroaction  into  a  statute  by  implication, 
the  language  must  be  such  that  it  cannot 
operate  at  all  otherwise  than  retrospectively. 
State  V.  Mines,  38  W.  Va.  12C,  18  S.  E.  470 ; 
Casto  V.  Greer,  44  W.  Va.  332,  30  S.  E.  100. 
Every  word  in  this  act  can  operate  other- 
wise. 

Supposing  the  appellant  to  have  been  21 
years  11  mouths  and  29  days  old  when  the 
act  took  effect,  and  the  decree  to  have  be^i 
more  than  3  years  old,  the  act  would  have 
left  her  but  1  day  in  which  to  sue,  a  palpably 
unreasonable  period,  wherefore  it  would  have 
been,  as  to  her,  manifestly  unconstltutlonaL 
No  court  will  give  a  statute  such  a  construc- 
tion if  any  other  is  possible  under  its  terms. 
This  conclusion  cannot  be  avoided  by  saying 
the  terms  mean  one  thing  when  applied  to 
her  and  something  else  when  applied  to  oth- 
ers. It  either  gives  one  year  after  maturity 
to  all  of  the  class  or  to  none,  and.  In  the 
case  supposed,  the  court  would  be  bound  to 
declare  it  void,  if  it  meant  that 

Why  should  the  Legislature  have  dlscrin- 
Inated  between  persons  sul  Juris  and  persons 
under  disability  to  the  detriment  of  the  lat- 
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ter,  who  are  universally  acknowledged  favor- 
ites In  legislation?  The  construction  pre- 
serves the  three-year  saving  to  persons  sul 
juris,  but  not  the  three-year  saving  after  re- 
moval of  disability,  regarded  and  treated  in 
the  old  statute  as  Its  legal  equivalent  The 
latter  Is  reduced  to  one  year,  If  three  years 
have  elapsed  since  the  date  of  the  decree  and 
less  if,  in  addition,  the  disability  had  been 
removed  before  the  act  took  effect.  Applied 
here,  the  construction  allowing  only  five 
months  would  be  inconsistent  with  legisla- 
tive opinion  as  to  what  period  is  requisite, 
reasonable,  or  fair  in  such  cases.  The  old 
act  allowed  three  years,  the  new  act  allows 
one,  this  construction  only  five  months  and, 
in  cases  that  may  have  existed,  nothing  at 
all.  So  the  construction  is  unreasonable,  un- 
just, and  condemnatory  of  expressed  legis- 
lative opinion  and  will  respecting  the  subject- 
matter.  Hence  the  rules  of  interpretation 
applying  the  standard  of  justice  and  equity 
and  the  process,  rednctio  ad  absurdum,  re- 
spectively, both  reject  it  with  equal  clearness 
and  emphasis. 

Under  its  erroneous  view  of  the  statute, 
the  court  below  sustained  demurrers  to  the 
bill  of  review  and  dismissed  it  For  this 
error,  the  decree  will  have  to  be  reversed. 
Whether  the  court  erred  In  requiring  the 
appellant  to  dismiss  either  it  or  her  cross- 
bill, thus  causing  the  dismissal  of  the  latter, 
it  Is  unnecessary  to  say,  for  the  bill  of  re- 
view and  cross-bill  were  identical  in  sub- 
stance and  purpose.  Since  all  the  relief 
she  may  be  entitled  to  can  be  given  on  the 
bill  of  review,  she  suffers  no  Injury  by  rea- 
son of  the  loss  of  her  cross-bill,  and  the 
question  raised  by  the  assignment  of  error 
in  the  dismissal  of  the  latter  has  become 
merely  academic.  The  other  errors  assigned 
need  not  be  noticed.  When  the  decree  was 
entered,  none  of  the  defendants  had  answer- 
ed, and  the  merits  of  the  case  have  not  been 
developed.  All .  we  need  now  say  is  that 
plaintiff's  bill  and  exhibits  present  a  good 
cause,  calling  for  a  review  of  the  final  de- 
crees complained  of,  and  was  filed  in  proper 
time. 

A  decree  will  be  entered  here  affirming  the 
decree  of  September  13,  1912,  and  reversing 
the  decree  of  February  11,  1913,  and  overrul- 
ing the  demurrers  to  plaintiff's  bill  of  review, 
and  remanding  the  cause  for  further  pro- 
ceedings, with  leave  to  defendants  to  an- 
swer. 

Beversed  in  part,  affirmed  in  part,  and  re- 
manded. 

WILLIAMS,  J.  (dissenting).  This  deci- 
sion is  rendered  upon  a  rehearing.  At  first 
1  was  of  the  opinion  the  statute  should  be 
construed  as  the  majority  opinion  has  con- 
strued it  But,  after  the  rehearing  was 
granted,  I  have  made  a  more  careful  ex- 
amination of  the  authorities  than  I  had  be- 
fore, and  am  now  convinced  that  such  con- 
struction Is  wrong.    In  fact  I  think  the  lan- 


guage of  the  statute  is  too  plain  to  admit  of 
construction,  and  the  only  question  to  be  de- 
termined is  whether  it  can  be  applied  to  the 
case  in  hand  without  violating  a  constitu- 
tional right  I  do  not  controvert  the  prop- 
osition that  a  statute  of  limitations  is  not  to 
be  given  a  retroactive  operation,  unless  the 
legislative  intent  that  it  should  so  <%ierate 
clearly  appears.  But  when  such  intent  does 
appear,  whether  expressed  in  terms  or  aris- 
ing by  necessary  Implication,  then  It  is  the 
duty  of  the  court  to  give  effect  to  it,  if  pos- 
sible. The  power  of  the  Legislature  to  make 
retroactive  laws,  with  certain  exceptions  not 
affecting  the  question  under  discussion,  is 
universally  recognized.  The  opinion  does  not 
question  this  legislative  power.  That  the  act 
of  February  17,  1909,  shortened  the  period 
of  limitation,  for  a  bill  of  review,  from  three 
years  to  one  year.  In  case  of  persons  sol  juris, 
and  likewise  shortened  the  period  of  saving 
to  persons  under  disability  to  a  like  period, 
after  the  removal  thereof,  is  not  questioned. 
That  it  was  intended  to  apply  to  past,  as 
well  as  future,  decrees  clearly  appears  from 
the  proviso  which  reads: 

"Provided,  that  if  such  decree  was  pronounc- 
ed before  this  section  as  amended  takes  effect, 
such  bill  of  review  may  be  exhibited  within 
three  years  after  such  decree." 

The  terms,  "such  decree,"  refer  to  the  final 
decree  mentioned  in  the  body  of  the  statnte, 
and  show  that  it  was  Intended  to  embrace, 
and  does  embrace,  any  final  decree,  whether 
made  before  or  after  the  statute  was  passed. 
But  the  opinion,  in  effect,  says  it  Is  retroact- 
ive only  so  far  as  It  affects  the  rights  of 
persons  sul  juris,  and  that  the  saving  of 
three  years  to  persons  under  disability,  pro- 
vided in  the  old  statute,  is  not  repealed  by 
the  new.    I  have  not  been  able  to  find  any 
authority  in  the  books  for  such  construction. 
There  is  no  rule  of  construction  which  will 
justify  the  Inference  that,  because  the  Legis- 
lature  preserved   to   persons   sul   juris   the 
same  limitation,  as  to  past  decrees,  they  pre- 
viously had  that  it  thereby  intended  to  pre- 
serve to  persons  under  disability  the  same 
period,  after  the  removal  thereof,  that  they 
previously  had.    Such  was  not  the  legislattve 
purpose,  because  it  has  expressly  provided  a 
different  period  of  saving  to  such  persons. 
The  saving  to  them  is  now  expressly  made 
one  year  after  the  removal  of  the  disability. 
The  statute  la  not  made  retroactive  in  part 
only.     Being  retroactive  as  to  persons   sui 
juris,  it  is  likewise  retroactive  as  to  persons 
under  disability;    and  the  three  years  pre- 
served, as  to  past  decrees,  applies  to  all  class- 
es of  persons.     It  cannot  be  said  that  be- 
cause the  Legislature  expressly  preserved  the 
old  limitation  as  to  past  decrees,  it  thereby- 
meant  to  preserve  the  old  limitation  in  the 
exception   as  to  disabled  persons.     That    is 
a  non  sequitur.    How  can  the  court  say  that 
it  was  not  one  of  the  chief  purposes  of  the 
Legislature,  by  the  amendment,  to  shorten 
the  period  of  saving  which  it  had  theretofore 
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allowed,  as  to  past  decrees?  It  was  not 
obliged  to  make  any  exception  whatever  In 
fayor  of  persons  under  legal  disability ;  and, 
when  no  such  exception  is  made,  a  statute  of 
limitations  runs  against  them  as  well  as  oth- 
ers. Jones  V.  Lemon,  26  W.  Va.  629.  Nor 
have  the  courts  power  to  read  such  an  ex- 
ception into  a  statute.  2  Lewis'  Suth.  Stat 
Const  S  705 ;  36  Cyc.  1113,  and  19  A.  &  E. 
E.  L.  212  and  236. 

I  do  not  find  any  authority  for  saying  that 
the  saving  in  the  old  statute  is  not  repealed. 
Wb«i  a  statute  is  changed,  the  parts  that 
are  left  out  are  necessarily  repealed.  1 
I>ewls'  Suth.  Stat  Const  {$  237,  246.  If  the 
saving  tn  the  old  statute  is  not  repealed  by 
the  new,  then  we  have  two  inconsistent  stat- 
utes; the  old  allowing  three  years  saving 
and  the  new  allowing  only  one.  A  statute, 
shortening  a  period  of  limitation,  repeals  a 
former  statute  whldi  gave  a  longer  period 
to  assert  the  same  right  Rodebangh  r. 
Traction  Co.,  190  Pa.  358,  42  AtL  953 ;  Spees 
v.  Boggs,  204  Pa.  504,  54  Atl.  346 ;  and  Voigt 
V.  Gulf  W.  T.  &  P.  R.  R.,  94  Tex.  357,  60  S. 
W.  658.  That  a  Legislature  may  shorten  a 
period  of  limitations,  provided  it  does  not 
unduly  cut  off  vested  rights,  cannot  be  de- 
nied. 2  Lewis'  Suth.  Stat  Const  {  706,  and 
numerous  cases  cited  in  note;  Gilman  v. 
Cutts,  23  N.  H.  376;  Odum  v.  Garner,  86 
Tex.  374,  25  S.  W.  18;  Parker  v.  Kane,  4 
Wis.  12,  65  Am.  Dec.  283;  and  Howell  v. 
Howell,  15  Wis.  55. 

If  the  clear  and  unambiguous  language  of 
the  statute  is  to  be  taken  as  expressing  the 
legislative  Intent,  the  amended  statute  re- 
duces both  the  limitation  and  the  exception 
in  favor  of  person  under  disability  from 
three  years  to  one  year  as  to  future  decrees, 
and,  as  to  past  decrees  provides  that  the 
limitation  shall  be  three  years  as  to  all  per- 
sons, and  reduces  the  saving  tn  favor  of  per- 
sons under  disability  to  one  year.  Hie  ques- 
tion is,  as  I  see  it.  Can  the  new  period  of 
limitation  be  applied  In  tlds  case,  without 
unduly  cutting  off  appellant's  right  of  ac- 
tion? If  it  can,  then  it  should  be  applied, 
according  to  all  the  authorities  I  have  been 
able  to  find  on  the  subject.  If  she  has  not  had 
a  reasonable  time,  since  the  amendment  of 
tbe  statute,  to  assert  her  rights,  then  it  would 
be  unconstitutional  to  apply  It  Its  inap- 
plicability to  all  cases,  however,  does  not  ren- 
der the  statute  void.  2  Lewis'  Suth.  Stat 
Const  $  705.  Her  right  to  have  the  decree 
pronounced  when  she  was  an  infant  reviewed 
vrithin  three  years  after  she  became  21  years 
of  age  was  a  vested  property  right  which  the 
Legislature  could  not  constitutionally  take 
away  from  her.  2  Lewis'  Suth.  Stat.  Const 
I  706.  It  cannot  by  shortening  the  period  of 
limitation,  cut  off  an  existing  right  not  then 
barred.  Rankin  v.  Schofleld,  70  Ark.  83,  66 
S.  W.  197;  Plnkum  v.  City  of  Eau  Claire, 
81  Wis.  301,  61  N.  W.  550 ;  Ctesady  v.  Grlm- 
melman,  108  Iowa,  695,  77  N.  W.  1067 ;  King 
V.  Belcher,  30  S.  C.  381,  9  S.  E.  359 ;    Brig- 


ham  V.  Bigelow,  12  Mete.  (Mass.)  268;  San- 
ford  V.  Hampden,  eta,  Co.,  179  Mass.  10,  60 
N.  E.  399;  and  Berry  t.  RansdsU,  4  Mete. 
(Ky.)  292.  But  It  Is  competent  lor  the  Legis- 
lature to  shorten  periods  of  limitation,  even 
as  to  existing  causes  of  action,  subject  only 
to  the  qualification  that  a  reasonable  time 
be  allowed  for  suit  19  A.  &  B.  E.  L.  169; 
Sanford  v.  Hampden,  etc.,  Co.,  supra;  and 
Berry  v.  RansdaU,  supra.  The  rule  la,  not 
to  hold  such  a  statute  unconstitutional  be- 
cause it  contains  no  express  saving  of  rights 
not  then  barred,  but  to  hold  It  toai^licable 
to  the  particular  case,  unless  the  party  com- 
plaining has  had  a  reasonable  time  after  its 
passage  In  which  to  assert  his  right  25  Cyc. 
994,  995;  Sanford  v.  Hampden,  etc.,  Co., 
supra ;  Parker  v.  Kane,  4  Wis.  12,  65  Am. 
Dec.  283;  Dale  v.  Frisble,  59  Ind.  530; 
Fiske,  Adm'z,  v.  Briggs,  6  R.  I.  557;  Hol- 
combe  v.  Tracy,  2  Minn.  241  (Gil.  201) ;  Sohn 
V.  Waterson,  17  Wall.  596,  21  L.  Ed.  737. 

Appellant's  cause  of  action  accrued  Octo- 
ber 15,  1908.  As  the  law  then  was,  she  had 
three  years  in  which  to  file  her  bill  of  review. 
Within  that  time,  by  statute  passed  February 
17,  1909,  to  take  effect  in  90  days,  the  period 
was  reduced  to  one  year.  If  time  Is  to  be 
computed  from  the  passage  of  the  act,  there 
were  eight  months,  less  one  day,  but  if  only 
the  time  after  it  took  effect  is  to  be  reckoned, 
there  were  only  five  months,  less  a  day,  until 
the  year  next  succeeding  her  majority-  ex- 
pired. The  decisions  are  not  uniform  as  to 
which  Is  the  proper  date  from  which  to 
reckon;  but  a  majority  of  the  courts  hold 
that  the  time  should  be  counted  from  the 
passage  of  the  act,  regarding  Its  passage  as 
notice  to  parties  to  be  affected  by  It  This, 
I  think,  is  the  correct  rule.  25  Cyc.  987,  988 ; 
19  A  &  B.  B.  L.  170-176. 

So  far  as  I  can  find,  the  courts  of  but  two 
states.  North  Carolina  and  Texas,  have 
adopted  definite  rules  for  determining  what 
Is  a  reasonable  time  in  such  case.  The  rule 
In  the  former  state  Is,  to  regard  as  reason- 
able— 

"the  balance  of  the  time  unexpired  according 
to  the  law  as  it  stood  when  the  amending  act 
is  passed,  provided  it  shall  never  exceed  the 
time  allowed  by  the  new  statute."  Culbreth  v. 
Downing,  121  N.  C.  205,  28  S.  E.  294,  61  Am. 
St.  Rep.  661. 

And  the  rule  adopted  in  the  latter  state  is 
to  allow  such  time,  under  the  new  statute, 
as  the  ratio  of  time,  not  elapsed  under  the 
old,  bears  to  the  whole  period.  For  example. 
If  a  limitation  of  three  years  is  reduced  to 
one  year,  and  at  the  time  the  new  act  is  pass- 
ed there  remains  but  one  year  of  the  prior 
limitation,  a  reasonable  time  Is  one-third  of 
a  year;  and,  if  only  six  months  of  it  re- 
mains, then  one-sixth  of  a  year,  or  two 
months,  is  reasonable.  Odum  v.  Gamer,  86 
Tex.  374,  25  S.  W.  18.  The  only  good  feature 
I  can  see  in  the  Texas  rule  is  certainty  as 
to  the  time  to  be  applied  in  any  given  case. 
Such  rule,  in  some  cases,  might  give  an  un- 
reasonably short  time.    Indeed,  its  appllca- 
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tlon  In  the  case  above  dted  required  the 
court  to  hold  about  one  month  to  be  a  rea- 
sonable time  in  which  to  apply  for  a  writ  of 
error.  The  North  Carolina  rule  would 
operate,  In  many  casea,  to  give  more  time 
than  is  reasonably  necessary.  I  do  not  think 
a  hard  and  fast  rule  can  be  reasonably  ap- 
plied in  all  classes  of  cases;  in  some  a 
shorter  period  would  be  as  reasonable  ns  a 
longer  period  In  othera  Says  Justice  Van 
Deranter,  in  Lamb  t.  Powder  Elver  Live 
Stock  Co.,  132  Fed.  432,  65  C.  C.  A.  570,  67 
L.  R.  A.  at  page  664  in  the  latter  book: 

"Each  limitation  mast  therefore  be  separately 
Judged  in  the  light  of  the  circumstances  sur- 
rounding the  class  of  cases  to  which  it  ap- 
plies, and,  if  the  time  is  reasonable  in  respect 
oi  the  cl^,  it  will  not  be  adjudged  unreason- 
ahle  merely  because  it  is  deemed  to  operate 
harshly  in  some  particular  or  exceptional  in- 
stance ;  BB  where  toe  person  against  whose  right 
the  limitation  runs  is  under  some  disability, 
out  of  the  state,  or  unavoidably  prevented  from 
suing  within  the  time  prescribed." 

What  is  a  reasonable  time  is  primarily  a 
legislative,  question :  but  where,  as  In  this 
case,  the  Legislature  has  failed  to  provide 
any  time  whatever,  it  is  necessary  for  the 
court  to  determine  whether  the  time  re- 
maining, after  the  passage  of  the  act,  is  rea- 
sonable, before  it  can  apply  the  new  statute. 
This  question  must  be  determined  by  gener- 
al principles  of  equity  and  Justice,  and  by 
analogy  to  the  limitation  fixed  by  law  in 
slrallar  cases,  and  not  by  any  mathematical 
rule.  Thirty  days  has  been  held  to  be  un- 
reasonable (Berry  v.  Ransdall,  supra),  and 
six  months  to  be  reasonable  (Parker  v.  Buck- 
ner,  67  Tex.  20,  2  S.  W  746).  Section  7,  c. 
132,  Code  1913  (sec.  4011)  allows  an  Infant 
six  months  after  coming  of  age  to  show 
cause  against  a  decree.  Reasoning  by  anal- 
ogy to  this  statute  regulating  the  time  for 
asserting  a  right  similar  to  the  one  here  in- 
volved, I  think  eight  months  in  which  ap- 
pellant could  have  filed  her  bill  of  review 
was  a  reasonable  time;  and,  not  having 
done  80  in  that  time,  I  think  she  is  barred. 

(7«  W.  Va.  489)  °°'^°^°" 

TAYLOR  et  al.  v.  TAYLOR  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  8,  1915.) 

(Si/ttabut  Iv  the  Court.) 

1,  DiBUissAi.  AND  Nonsuit  <3=>59  —  Discon- 
TiNTjANCB— Neglect  of  Dvn  by  Clbbk  of 

CODBT. 

When  a  chancery  cause  has  been  matured 
for  hearing  and  presented  to  the  court  for  deci- 
sion, the  failure  of  the  clerk  to  keep  it  on  the 
court  docket  until  finally  disposed  of,  caused 
solely  by  his  negligence,  will  not  prejudice  the 
rights  of  litigants. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  {S  153-159;  Dec.  Dig.  <S=> 
69.1 
•2,  AoTioR    ®=570— Dismissal   and   Nonsuit 

«S»59  —  DiSCONTINUANCK  —  WHAT    CONSTI- 
TUTES. 

A  canse  which  has  been  submitted  to  the 
oonrt  for  final  decision,  whether  it  is  kept  on 


the  court  docket  or  not,  is  not  discontinued  by 
failure  to  enter  any  orders  of  continuance  there- 
in for  a  period  of  eleven  years;  nor  does  sudi 
failure  prove  an  abandonment  of  the  cause. 

[Ed.  Note. — B'or  other  cases,  see  Action,  Cent 
Dig.  f§  752-755;  Dec.  Dig.  «=»70;  Dismissal 
and  ^onsuit,  Cent  Dig.  {{  163-159;  Dec  Dig. 
<3=359.] 

3.  Continuance  <S=>3  —  Pending  Suit  ra 
BouiTY— What  Constitutbs. 

A  chancery  cause,  which  has  been  submit- 
ted for  decision,  is  a  pending  suit,  if  no  order 
has  been  made  dismissing  it,  notwithstandiof 
11  years  have  elapsed  without  the  entry  therein 
of  orders  of  any  kind.  Section  12,  c.  114,  Code 
1913  (sec.  4615),  operates  to  continue  it  from 
term  to  term  without  an  order  of  court 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  i  3;   Dec  Dig.  i3=»3.] 

4.  Action  ®=s>70  —  Dismissal  and  Nonstjit 
®=>5t>— Discontinuance— Abandonment. 

The  failure  of  a  plaintiff,  after  submitting 
hia  cause  for  decision,  to  have  any  further  or- 
ders made  therein  for  a  period  of  11  years,  does 
not  prove  a  discontinuance  or  abandonment  of 
the  suit. 

[E!d.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  g{  752-755;  Dec.  Dig.  <S=>70;  DismiK&al 
and  Nonsuit  Cent  Dig.  {{  153-159;  Dec  Dig. 
<S=59.] 

6.  Equitt  ^=»302— Plbadino— Suppixmerta- 

BT   ANSWEB. 

A  supplemental  answer  setting  up  matters 
which  have  arisen  since  the  issues  were  made 
and  the  cause  submitted  for  decision,  not  re- 
sponsive to  the  bUl,  is  properly  rejected. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §S  59t-598,  600,  601;   Dec.  Dig.  <&=.a02.] 

6.  QuiKTiNO  Title  <S=a30— Pasties  —  Lesski 
OF  Oil  and  Oas  Lease. 

The  petition  of  an  oil  and  gas  lessee,  show- 
ing the  lease  was  made  pending  a  suit  to  de- 
termine the  title  to  the  leased  premises,  b;  a 
party  to  such  suit,  asking^  to  be  made  party  and 
to  have  its  rights  adjudicated,  is  properly  re- 
jected. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tie,  Cent  Dig.  IS  64-66;   Dec.  Dig.  «8=>30.] 

7.  TBUSTS  «=9l01  —  CONBTBUOnVB  Tkuvi  — 
PUBCUASE   FBOM   TAX  PUBOHABSH. 

A  person  receiving  money  from  the  owner 
of  land  under  promise  to  redeem  it  from  a  tax 
sale,  who,  instead  of  redeeming  takes  an  as- 
signment of  the  purchase  from  the  tax  purcba:^- 
er  and  procures  a  tax  deed  to  be  made  to  him- 
self, wiU  be  treated  as  a  trustee  holding  the  le- 
gal title  for  such  owner.  The  law  implies  a 
trust  relation  between  the  parties  in  such  case. 
[Ed.  Note.— For  other  cases,  see  Trusts,  (3ent 
Dig.  i  162;  Dec  Dig.  <S=»101.] 

8.  Taxation  iS=>517— Tax  Sale— FoBFErnniB 
OF  Owner's  Title— Payment  of  Taxes  bx 
Tbustee. 

In  such  case  payment  of  taxes  by  the  troa- 
tee  prevents  a  forfeiture  of  the  owner's  title. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §  963%;  Dec.  Dig.  <S=>517.] 

9.  Equity  ®=»427— Scope  of  Relief— Pleas- 
iNQ  AND  Pboof. 

If  tiie  specific  relief  prayed  for  cannot  be 
granted,  the  court  may,  if  there  is  a  prayer  foi 
general  relief,  grant  any  appropriate  relief  war- 
ranted by  the  averments  in  the  bill  and  tli« 
proof. 

■  [Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §1  1001-1014;   Dec  Dig.  <S=>457.] 
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10.  TKUSTS      «=>363— ESTABtlSHMENT— JCBia 

DICTION— Possession  or  Land. 

I'ossession  of  the  land  b;  a  plaintiff  is  not 
essential  to  jurisdiction  in  a  suit  to  establish  a 
trust. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §§  563,  564;   Dec.  Dig.  <S=>363.] 

11.  Abateuent  and  Bbvivai.  <8=61— Suit  to 
Establish  Tbxjbt— Death  of  Life  Tenant. 

A  suit  b^  the  life  tenant  and  remainder- 
men to  establish  a  trust  in  land  does  cot  abate 
on  the  death  of  the  life  tenant 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Kevival,  Cent  Dig.  {{  314-319;  Dec.  Dig. 

12.  Vendor  and  Pubohaskb  €=>232— Noticb 
TO  PUBCHASBB— Possession  by  Tenant. 

Possession  by  a  tenant  is  sufficient  notice 
to  a  purchaser  of  land  to  put  him  upon  inquiry 
concerning  the  tenant's  right 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  J!  640-545,  548-562; 
Dec.  Dig.  <S=3232.] 

18.  TKCarrs  <g=9356— Tkuot  in  I.AND— Deal- 
ings with  Notice — Effect. 

The  quality  of  trust  being  once  stamped  up- 
on land,  no  subsequent  dealings  therewith,  by 
persons  affected  with  knowledge  of  the  trust, 
will  defeat  it 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S§  529-538;   Dec.  Dig.  <S=»350.] 
14.  Tbdsts     *=»312— Tbustek— Patmkht     of 
Taxes— Right  to  Keimbubsement. 

A  trustee,  although  denying  the  trust  and 

claiming  in  his  own  right,  should  be  reimbursed 

on  accojint  of  taxes  paid  on  the  trust  property. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 

Die.  I  431;    Dec.  Dig.  ®=3312.] 

Appeal  from  Circuit  Court,  Boane  County. 

Suit  by  Michael  Taylor  and  others  against 
J.  E.  Taylor  and  others.  From  decree  for 
plaiutlfrs,  defendants  Henry  Young  and  oth- 
ers appeal.  Modified  and  aflSrmed  and  re- 
manded. 

Pendleton,  Mathews  &  Bell,  of  Pt  Pleasant, 
for  appellants.  Byan  &  Boggess  and  Harper 
&  Baker,  all  of  Spencer,  and  Hogg  &  Hogg, 
of  Pt.  Pleasant,  for  appellees. 

WILLIAMS,  J.  By  this  appeal  Henry 
Young  and  the  Louis  F.  Payne  Oil  Company 
■eek  reversal  of  two  decrees  made  by  the  cir- 
cuit court  of  Boane  county  on  the  30th  and 
Slst  days  of  January,  1914,  in  a  suit  brought 
In  the  year  1S98,  by  Michael  Taylor  and  the 
belrs  of  Nancy  Taylor,  deceased,  against  J.  E. 
Taylor  and  others.  The  ostensible  purpose 
of  the  suit  Is  to  avoid,  as  a  cloud  on  plain- 
tiffs' title  to  52  acres  of  land,  a  tax  deed 
TO&de  on  the  8th  of  December,  1896,  by  G.  W. 
Hundley,  clerk,  and  H.  B.  Hughes,  to  J.  E. 
Taylor,  and  also  a  deed  for  the  same  land 
made  on  the  21st  of  June,  1897,  by  said  J.  E. 
Taylor  to  appellant,  Henry  Young.  In  addi- 
tion to  the  special  prayer,  there  Is  a  prayer 
for  general  relief. 

By  the  first  of  said  decrees  the  court  re- 
jected the  supplemental  answer,  tendered  by 
Henry  Young,  and  the  petition  tendered  by 
the  Lonls  F.  Payne  Oil  Company;  and,  by 
tbe  second,  It  decreed  that  said  Young  was 
the  bolder  of  the  legal  title,  as  trustee  for 


the  belrs  of  Nancy  Taylor,  deceased,  and 
decreed  that  he  convey  the  land  to  them,  and 
that  they  pay  to  him  $55.90,  taxes  and  Inter- 
est thereon  paid  by  said  Young  on  the  land 
for  the  years  1895,  1896,  and  1897.  The  de- 
cree rejecting  the  pleadings  made  tbem  parts 
of  the  recordi 

The  rejection  of  Henry  Young's  supplemen- 
tal answer  and  affidavit  tendered  In  support 
of  it  is  assigned  as  error.  Said  answer  avers 
facta  which  have  arisen  since  the  issues  were 
made  on  the  original  pleadings,  and  deposi- 
tions were  taken  by  both  plaintiffs  and  de- 
fendant and  the  cause  submitted  for  decision. 
It  pleads  plaintiffs'  laches  In  falling  to  prose- 
cute their  suit  diligently  as  showing  their 
abandonment  of  it  It  also  avers  a  forfeiture 
of  their  title  to  the  state  for  omission  of  the 
land  from  the  land  books  land  failure  to  pay 
taxes  thereon  for  a  period  of  more  than  five 
years,  by  virtue  of  section  3,  art  13,  of  the 
state  Constitution,  because  of  his  possession 
and  payment  of  taxes  for  a  period  of  more 
than  ten  years. 

The  last  order  in  the  case,  prior  to  the 
decrees  complained  of,  was  made  on  Decem- 
ber 3,  1903.  That  was  an  order  submitting 
the  case  to  the  court  for  decision,  in  vaca- 
tion, and  was  made  uiwn  agreement  of  the 
parties.  Four  similar  orders  had  been  pre- 
viously made,  submitting  it  to  the  predeces- 
sors in  office  of  the  judge  to  whom  It  was 
submitted  In  December,  1903,  all  of  whom, 
apparently,  either  resigned  or  completed  their 
terms  of  office  without  deciding  it  The  or- 
der, made  in  August,  1003,  recites  that  the 
cause  had  been  Inadvertently  omitted  from 
the  docket,  and  reinstated  It  Some  time 
thereafter  it  was  again  omitted  from  the 
docket,  and  the  court,  by  order  made  the  2l8t 
of  January,  1914,  again  reinstated  It  That 
order  recites  that  It  had  been  Inadvertently 
left  off  the  docket  by  the  clerk. 

[1]  Does  the  long  period  of  time  from  1903 
to  1914,  within  which  no  order  of  any  kind, 
not  even  an  order  of  continuance,  was  made, 
and  the  omission  of  the  case  from  the  docket, 
work  a  discontinuance,  or  show  plaintiffs' 
abandonment  of  their  suit?  The  effect  of 
previous  decisions  of  this  court  and  the  court 
of  Virginia  is  to  say  that  it  does  not  It  Is 
not  contended  plaintiffs  did  not  use  reason- 
able diligence,  after  the  Issues  were  made,  to 
take  their  proof  and  present  their  case  to 
the  court  for  decision.  It  had  been  present- 
ed for  decision  four  times.  What  more  could 
reasonably  be  required  of  a  litigant?  As- 
suming, but  not  deciding,  that  It  was  the 
clerk's  duty  to  keep  the  case  on  the  court 
docket,  after  it  had  been  submitted  to  the 
court,  and  until  finally  disposed  of,  plalntlfifs 
cannot  be  held  responsible  for  his  omission 
of  official  duty.  Both  the  orders  reinstating 
the  cause  on  the  docket  recite  that  It  had 
been  Inadvertently  left  off  by  him.  There  Is 
no  intimation  In  the  record  that  bis  neglect 
was  caused  by,  or  contributed  to,  by  plain- 
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tUfs,  and  bence  no  reason  to  attribute  to 
them  the  negligence  of  that  officer.  His  neg- 
lect of  official  duty  in  that  regard  could  not 
prejudice  the  rights  of  the  parties  to  the  suit 
O'Brien  v.  Camden,  3  W.  Va.  20,  and  Garrett 
V.  Mayfield  Woolen  Mills,  153  Ala.  602,  44 
South.  1026. 

[2-S]  Nor  does  ttae  lapse  of  time,  and  fail- 
ure to  have  any  orders  made  showing  "pro- 
ceedings taken,  prove  abandonment  by  plain- 
tiffs. It  would  be  otherwise  at  the  common 
law.  Numerous  terms  of  court  having  pass- 
ed, and  the  record  showing  no  order  made,  or 
proceeding  taken,  would  create  a  chasm  in 
the  proceedings  and  work  a  discontinuance, 
at  the  common  law,  and  plaintiffs  would  have 
to  begin  anew.  3  Blk.  Com.  296;  6  Enc.  PL 
ic  Pr.  923;  and  Bouv.  Law  Die,  title  "Dis- 
continuance." But  section  12,  c.  114,  Code 
1913  (sec.  4615),  modifies  the  common  law, 
and  operates  to  dispense  with  the  entry  of 
orders  of  continuance,  in  causes  which  are 
ready  for  hearing,  but  have  not  been  deter- 
mined before  the  end  of  ttae  term.  The  stat- 
ute continues  a  cause,  which  Is  ready  for 
hearing,  from  one  term  until  the  next,  with- 
out the  entry  of  an  order  of  continuance  by 
tbe  court,  and  hence  prevents  the  occurrence 
of  a  chasm  in  the  proceedings.  This  court 
has  frequently  held  that  the  failure,  even  for 
many  years,  to  take  any  proceedings  in  a 
cause,  does  not  show  a  discontinuance  or 
abandonment  of  it  by  plaintiff,  provided  there 
has  been  no  order  made  dismissing  it,  which 
the  court  may  do  by  virtue  of  section  8,  c. 
127,  Code  1913  (sec.  4839),  for  want  of  prose- 
cution for  four  successive  years.  Buster  v. 
Holland,  27  W.  Va.  610;  Gillespie  v.  Bailey, 
12  W.  Va.  70,  29  Am.  Rep.  445 ;  and  Central 
District  Printing,  etc.,  Co.  v.  Parkersburg, 
etc.,  R.  Co.,  86  S.  E.  66.  Hence  the  cause 
was  a  pending  suit  at  the  time  the  decrees 
complained  of  were  made,  notwithstanding  a 
period  of  more  than  ten  years  had  elapsed 
since  the  date  of  the  last  order.  Therefore 
defendant's  supplemental  answer,  setting  up 
matters  which  arose  after  the  case  bad  been 
submitted  for  decision,  was  properly  rejected. 
His  rights  were  determinable  by  the  state  of 
facts  that  existed  when  the  suit  was  brought. 

[•]  Nor  was  it  error  to  reject  the  petition 
of  the  Louis  F.  Payne  Oil  Company.  It  ac- 
quired Its  lease  mediately  from  defendant 
Henry  Young,  during  the  pendency  of  the 
suit  and  some  time  after  It  had  been  submit- 
ted for  decision.  The  petition  sets  up  the 
interest  It  claimed  by  virtue  of  its  lease  and 
the  discovery  of  oil  and  the  operation  of  a 
well  thereunder.  It  avers  that  it  purchased 
ttae  lease  without  notice  of  the  pendency  of 
the  suit  or  knowledge  of  plaintiffs'  claim 
of  title  to  the  land,  and  further  avers  that 
plaintiffs  are  estopped  because  of  their  stand- 
ing by  and  seeing  it  expend  large  sums  of 
money  in  developing  the  property,  and  as- 
serting no  claim  thereto,  and  making  no  ob- 
jection to  the  development  The  oil  comjuny 
could  not  acquire  any  Interest  in  the  land 


from  a  party  to  the  suit,  during  Its  pendency, 
wlilch  would  defeat  any  decree  the  court 
might  properly  make.  It  was  a  pendente  lite 
purchaser  indirectly  from  a  party  to  the  suit, 
the  subject-matter  of  which  was  the  title  to 
the  land  on  which  the  lease  was  executed.  It 
would  therefore  be  as  much  bound  by  the 
court's  decree  as  a  party  to  the  cause.  That 
it  may  have  °  acquired  its  Interest  witboot 
any  actual  notice  of  plaintiffs'  claim,  or  of 
the  pendency  of  the  suit,  can  make  no  differ- 
ence. The  rule  lis  pendens  does  not  rest  up- 
on the  principle  of  notice,  but  is  a  rule  of 
public  policy  founded  on  necessity.  Were  it 
not  so,  the  control  of  ttae  court  over  ttae  sub- 
ject-matter of  suit  would  be  uncertain  and. 
in  many  cases,  would  be  defeated  altogether. 
For  a  clear  and  forceful  exposition  of  the 
doctrine  of  lis  pendens,  we  refer  the  reader 
to  the  opinion  by  Judge  Green,  in  Newman 
V.  Chapman,  2  Rand.  102,  123,  14  Am.  Dec. 
766.  See,  also,  French  t.  Successors  of  Loyal 
Co.,  6  Leigh  (Va.)  627,  and  Wilfong  v.  John- 
son, 41  W.  Va.  283,  23  S.  E.  730.  The  rale 
sometimes  operates  harshly,  and  it  may  do 
so  In  this  Instance ;  but  we  know  of  no  excep 
tion  to  it  However,  its  application  is  limit- 
ed to  cases  where  the  interest  is  acquired  in 
the  subject-matter  of  controversy,  and  medi 
ately,  or  immediately,  from  a  party  to  tbe 
suit.  French  v.  Successors,  etc.,  supra.  In 
such  case  section  13,  c.  139  of  the  Code  1913 
(sec.  5105),  requiring  notice  of  Us  pendens  to 
be  recorded  In  certain  cases,  does  not  appl; 
Pendente  lite  purchasers  are  affected  with 
notice  of  all  the  facts  which  the  record  of 
the  suit  discloses  at  ttae  date  of  their  pur- 
chase. Hence  it  was  not  necessary  to  admit 
petitioner  to  the  suit,  and  ttae  court  properly 
rejected  its  petition.  Stout  v.  Phillppi  M.  & 
M.  Co.,  41  W.  Va.  339,  23  S.  B.  671,  56  Am. 
St  Rep.  843 ;  Lynch  v.  Andrews,  25  W.  V». 
751.  It  acquired  no  greater  right  than  its 
assignor  had;  the  rule  applies  to  all  persons 
subsequently  dealing  with  the  subject-matter 
of  suit. 

It  roay  be,  however,  that  plaintiffs  are  es- 
topped to  deny  the  validity  of  the  lease.  This 
question  we  cannot,  and  do  not,  now  dedde. 
Therefore,  in  order  to  make  it  clear  that  the 
rejection  of  the  petition  was  not  Intended  as 
an  adjudication  upon  ttae  merits  of  ttae  estop- 
pel therein  averred,  tbe  decree  of  dismissal 
should  have  so  stated.  The  petition  present- 
ed a  case  wholly  foreign  to  the  cause  alleged 
in  the  bill,  and  for  that  reason  It  was  proper- 
ly dismissed. 

[9]  According  to  the  theory  on  which  rtHei 
was  granted,  there  bad  been  no  forfeiture  of 
plaintiffs'  title.  Tbe  decree  finds  that  de- 
fendant Henry  Young  purchased  the  land 
from  J.  E.  Taylor  with  knowledge  of  the 
facts,  or  Its  equivalent,  which  constituted  J. 
E.  Taylor  a  trustee  for  plaintiffs.  In  sacli 
case  the  tax  deed  did  not  constitute  an  ad- 
verse title  to  theirs,  and  the  payment  of 
taxes  on  the  land  by  the  trustee  Inured  to 
their  benefit  and  prevented  a  forfeiture  of 
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their  title.  Iiynch  v.  Andrews,  25  W.  Va.  751. 
It  Is  insisted  by  counsel  for  appellants  that 
by  their  allegations  and  prayer  of  their  bill 
plaintiffs  specifically  asked  for  a  cancellation 
of  the  deed  as  a  cloud  .upon  their  title,  and 
thereby  establish  a  case  of  conflicting  titles, 
showing  the  necessity  for  plaintiffs'  Iceeplng 
the  land  on  the  land  books  in  their  own 
name,  to  prevent  a  forfeiture.  Notwithstand- 
ing the  bill  does  pray  for  such  specific  relief, 
It  also  prays  for  general  relief,  and  the  court 
could  Just  as  appropriately  give  one  kind  of 
relief  as  the  other,  provided  the  facts  aver- 
red and  proven  warranted  it.  Castle  Brook 
Carbon  Black  Co.  v.  Ferrell  et  al.,  85  S.  E. 
544  decided  at  the  present  term;  Ilall  v. 
Pierce,  4  W.  Va.  107;  Custer  v.  Hall,  71  W. 
Va.  119,  76  S.  B.  183;  Stewart  v.  Tennant. 
52  W.  Va.  559,  44  S.  E.  223;  and  Waldron  v. 
Harvey,  54  W.  Va.  608,  46  S.  B.  603,  102  Am. 
St  Rep.  959. 

[II]  Plaintiffs  do  not  aver  possession,  but 
It  appears  from  a  petition  In  the  record,  sign- 
ed by  Henry  Young  by  his  counsel,  praying 
for  an  Injunction  restraining  certain  of  plain- 
titTs  from  cutting  and  removing  the  timber 
from  the  land,  that  they  were  In  actukl  pos- 
session at  that  time ;  the  petition  so  alleges. 
There  is  no  order  filing  that  petition,  or  show- 
ing ttiat  it  was  acted  on  by  the  Judge  In  vaca- 
tion, and  it  may  be  a  fugitive  paper  and  no 
part  of  the  record.  But,  however  that  fact 
may  be.  It  was  not  material  to  aver  posses- 
sion, to  entitle  plaintiffs  to  the  relief  granted. 
The  suit  can  just  as  consistently  be  treated 
as  a  suit  to  establish  a  trust,  and  get  In  the 
legal  title,  as  one  to  remove  cloud,  and  in  the 
former  possession  in  plaintiffs  Is  not  essen- 
tial to  Jurisdiction,  as  It  Is  in  the  latter. 
Cnster  v.  Hall,  71  W.  Va.  110,  76  S.  E.  183. 

[11]  The  death  of  Michael  Taylor  did  not 
abate  the  suit  He  had  only  a  life  estate  by 
the  curtesy,  and  no  revivor  was  necessary; 
no  Interest  In  the  subject-matter  of  suit  pass- 
ed from  him  to  any  one. 

[7,  •]  In  respect  to  the  merits  of  the  case 
the  testimony  is  conflicting.  l%e  land  was 
sold  In  November,  1895,  for  delinquent  taxes 
assessed  thereon  for  liie  year  1894,  In  the 
name  of  Nancy  Taylor,  the  owner  of  the  fee, 
who  died  in  1893.  H.  B.  Hughes  became  the 
purchaser  at  the  price  of  ^.64.  There  does 
not  appear  to  be  any  irregularity  in  the  tax 
sale  proceedings.  The  land  is  proven  to  be 
worth  $500  at  that  time.  Michael  Taylor, 
the  husband  at  Nancy  Taylor,  having  a  life 
estate  in  the  land,  had  a  right  to  redeem. 
He  testified  that  he  was  illiterate  and  did 
not  know  how  to  proceed  about  redeeming  It, 
and  employed  the  defendant  J.  El  Taylor, 
bis  nelghl)or,  a  man  experienced  in  business, 
to  redeem  It  for  him,  and  placed  in  his  hands 
$13  with  which  to  do  It;  that  this  was  within 
the  year  next  succeeding  the  sale ;  that  aft- 
er the  time  of  redemption  had  passed  J.  EL 
Taylor  told  him  he  had  redeemed  it;  and 
that  be  did  mot  know  be  bad  not  done  so,  but 


had  taken  a  deed  for  it  to  himself  from 
Hughes  and  the  clerk  of  the  county  court, 
until  he  heard  J.  B.  Taylor  had  deeded  it  to 
Henry  Young.  J.  E.  Taylor  did  not  testify, 
nor  did  he  answer  the  bill  which  averred 
those  facts.  A  number  of  other  witnesses 
testified  to  conversations  with  J.  E.  Taylor, 
and  conversations  between  him  and  others, 
had  in  their  presence.  In  which  he  admitted 
Michael  Taylor  had  furnished  him  m(mey 
with  which  to  redeem  the  land.  Some  of 
them,  however,  say  J.  E.  Taylor  said  it  re- 
quired two  or  three  dollars  more  than  he  had 
received,  to  redeem  it  This  extra  amount 
was  occasioned  by  the  cost  of  the  tax  deed 
which  J.  E.  Taylor  took  to  himself.  The 
amount  of  taxes  for  which  the  land  was 
sold  shows  that  even  less  than  $13  was  re- 
quired to  redeem.  If  those  facts  are  true 
(and  there  is  ample  evidence  to  prove  them), 
they  establish  a  constructive  or  implied  trust 
in  favor  of  Michael  Taylor  and  the  heirs  of 
Nancy  Taylor,  deceased.  It  being  the  duty 
of  the  life  tenant  to  pay  the  taxes  (section  54, 
c.  29,  Cbde  1913  [sec.  938],  and  State  v. 
Mathews,  68  W.  Va.  89,  69  S.  B.  644),  pay- 
ment by  him  inures  to  the  benefit  of  the  re- 
maindermen. So,  likewise,  a  redemption  by 
him  inures  to  their  benefit  The  same  prin- 
ciple applies  here  that  is  applicable  in  case 
money  Is  supplied  by  one  person  to  another, 
under  an  agreement  that  the  latter  shall 
purchase  land  with  it  and  have  the  title 
conveyed  to  the  former,  and  he  violates  the 
agreement  and  takes  title  himself.  In  such 
case  an  Implied  or  resulting  trust  arises,  and 
equity  treats  the  bolder  of  the  legal  title  as 
a  trustee  for  the  person  supplying  the  con- 
sideration. Bank  of  the  U.  S.  v.  Carrlngtou 
et  al.,  7  Leigh  (Va.)  677 ;  Pumpbty  v.  Brown, 
5  W.  Va.  107 ;  Hamilton  &  Ca  v.  Steele,  22 
W.  Va.  348;  and  Seller  v.  Mohn,  37  W.  Va. 
507,  16  S.  E.  496. 

Defendant  took  the  depositions  of  a  num- 
ber of  witnesses  who  testified  concerning 
statements  made  by  Michael  Taylor,  which 
are  not  consistent  with  his  own  testimony; 
but  we  think  he  has  sustained  the  burden  of 
proving  the  allegations  of  his  bill  respecting 
the  alleged  agreement  with  J.  £L  Taylor  for 
the  redemption  of  the  land.  He  exhibited 
with  his  bill  a  writing  dated  November  25, 
1896,  Just  two  days  before  the  expiration  of 
the  redemption  year,  signed  by  J.  E.  Taylor 
alone,  in  which  he  agreed  to  make  to  Michael 
Taylor  a  deed  for  the  land  "against  1st  of 
April,  1896"  (which  date  as  to  the  year  is 
evidently  a  mistake,  and  should  be  1897). 
That  writing  contains  this  proviso:  "Pro- 
viding he  pays  fees  for  making  and  record- 
ing deed  and  amount  of  money  I  am  out  In 
buying  said  land  from  court"  Counsel  fpr 
appellant  Young  Insist  that  this  writing 
proves  a  conditional  purchase  by  Michael 
Taylor;  that  the  condition  as  to  time  was 
essential  and  was  not  complied  with;  and 
that,  not  being  complied  with,  it  gave  the 
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rendor  the  right  to  disregard  the  contract 
They  also  urge  that  it  Informed  Ml(±ael 
Taylor  that  J.  B.  Taylor  had  bought  the  land, 
Instead  of  redeeming  it.  But  Michael  Tay- 
lor testified  that  he  could  not  read,  and  did 
not  read  the  paper,  and  understood  from  J. 
E.  Taylor  that  it  simply  gave  him  from  that 
time,  until  the  first  of  the  next  April,  to  pay 
him  the  balance  due  for  redeeming  it  More- 
over, the  writing  does  not  state  the  facts  as 
they  must  necessarily  have  been  at  the  time. 
J.  E.  Taylor  had  not  bought  the  laud  from 
the  court,  iind  he  certainly  had  not  then 
spent  any  money  for  the  deed  and  its  record- 
ation, for  It  could  not  have  been  lawfully 
made  until  the  redemption  year  expired, 
which  would  not  be  until  the  27th  of  Novem- 
ber, two  days  after  the  writing  was  given, 
and  was  not  in  fact  made  until  the  8th  of  De- 
cember, following.  Furthermore,  the  writing 
is  not  wholly  inconsistent  with  plaintiffs' 
claim  of  a  redemption  of  the  land  from  Hugh- 
es. Hughes'  assignment,  indorsed  on  the  back 
of  the  sheriff's  receipt,  bears  the  same  date, 
November  25,  1896,  and  recites  that,  in  con- 
sideration of  $15.81,  he  "assigns  all  (his) 
rights  in  the  within  purchase  to  J.  E.  Tay- 
lor." The  sheriffs  receipt  shows  that  Hugh- 
es paid  $5.64  for  the  land,  which  was  the 
amount  of  taxes,  interest,  commissions,  and 
expenses  of  publication  due  at  the  time  of 
sale.  That  amount,  plus\12  per  cent  inter- 
est for  a  year,  making  a  total  of  $6.32,  was 
all  that  was  required  to  redeem,  and  Michael 
Taylor  had  furnished  J.  E.  Taylor  $13 — more 
than  twice  that  amount  Both  Michael  Tay- 
lor and  J.  E.  Taylor  were  present  when  the 
assignment  by  Hughes  was  made.  Hughes 
testified  as  a  witness  for  defendant,  and, 
when  it  Is  remembered  that  Michael  Taylor 
was  illiterate,  that  it  required  only  $6.32  to 
redeem,  and  that  J.  E.  Taylor  then  had  $13 
of  his  money  for  the  purpose  of  redemption, 
Hughes'  statement  that  the  reason  Michael 
Taylor  did  not  himself  purchase  and  take  an 
assignment  from  him  was  because  he  said 
he  did  not  have  enough  money  to  do  so,  tends 
strongly  to  prove  that  Michael  Taylor  was 
deceived  as  to  the  amount  of  money  neces- 
sary to  redeem.  But  on  this  point  appel- 
lant's counsel  contend  that  Michael  Taylor 
was  working  a  scheme  to  get  complete  title 
in  himself,  and  thus  defeat  the  heirs.  We 
do  not  think  the  evidence  supports  this  the- 
ory ;■  nor  la  it  probable  he  would  seek  to  de- 
fraud his  own  children.  The  law  would  not 
permit  him  thus  to  take  advantage  of  his 
own  neglect  of  duty  to  pay  the.  taxes.  More- 
over, the  theory  is  not  a  reasonable  one. 
Michael  Taylor  had  already  supplied  3.  E. 
Taylor  with  more  than  enough  money  to  re- 
deem. Why  then  should  he  have  made  such 
a  statement  to  Hughes,  if  he  was  not  deceiv- 
ed as  to  the  amount  of  money  necessary  to 
redeem?  It  is  not  material  to  know  why 
J.  E.  Taylor  paid  Hughes  $15.81  for  his  inter- 
est, which  was  worth,  at  most,  only  $6.32. 


Michael  Taylor  could  have  tendered  him 
that  amount,  and,  if  be  refused  to  accept  It, 
he  could  have  deposited  It  with  the  clerk. 
But  he  did  not  know  what  his  rights  were. 

[12, 13]  The  next  important  inquiry  is: 
Did  Henry  Young,  at  the  time  of  his  pur- 
chase from  J.  E.  Taylor,  know  of  bis  trust 
relation,  or  have  knowledge  of  such  facts  as 
would  put  a  prudent  person  on  Inquiry,  whldi 
would  lead  to  a  disclosure  of  such  relation? 
We  think  the  evidence  abundantly  shows 
that  it  was  his  duty  to  make  inquiry  of  Mi- 
chael Taylor  concerning  his  claim  to  the 
land.  In  the  first  place,  the  deed  from  J.  E. 
Taylor  and  wlf^  to  him,  upon  its  face,  casts 
suspicion  on  J.  E.  Taylor's  title.  It  beais 
date  on  the  21st  of  June,  1897,  and  contains 
this  recital: 

"Said  land  was  sold  to  Henry  Young,  De- 
cember 28,  1806,  provided  Michael  Taylor  did 
not  pay  said  J'.  B.  Taylor  amount  of  money  it 
cost  him,  which  was  al>out  $30,  against  April  1, 
1897,  and  as  said  Taylor  has  not  redeemed  gucb 
or  nothing  paid  on  the  same,  said  land  is  coo- 
veyed  to  said  Young  as  per  agreement" 

This  called  attention  to  some  interest  Mi- 
chael had  In  the  land;  yet  he  never  went  to 
see  him  to  inquire  c(»icernlng  his  claim,  un- 
til after  he  had  bought  the  land.  It  also 
shows  that  Young  had  conditionally  bought 
the  land  at  a  time  when  his  grantor  recognis- 
ed the  superior  right  for  a  time  at  least  of 
Michael  Taylor ;  thus  disclosing  eagerness  on 
J.  E;  Taylor's  part  to  get  rid  of  the  land. 
Michael  Taylor's  right  oC  redemption  from 
J.  B.  Taylor  is  recognized  by  the  paper.  It 
thus  disclosed  a  substantial  interest  in  Mi- 
chael Taylor,  amounting  to  more  than  a  mere 
option  to  buy  it  Such  right  to  redeem  was 
not  forfeited  by  failure  to  pay  at  the  time 
specified.  It  also  revealed  the  fact  that  J.  IL 
Taylor,  according  to  his  admission  in  the 
recital,  recognized  that  he  was  holding  the 
title  only  as  security  for  what  be  claimed 
be  had  advanced  In  Uie  purchase  of  the  land 
for  Michael  Taylor.  This  of  Itself  was  suffi- 
cient notice  that  he  had  not  bought  the  land 
for  himself,  and  If  he  had  consulted  Michael 
Taylor  the  presumption  is  he  would  hav» 
learned  the  state  of  facts  disclosed  in  Mi- 
chael Taylor's  testimony.  The  insignificant 
sum  paid  by  Young  for  the  land  is  a  potent 
circumstance  tending  to  show  be  had  little 
faith  in  J.  B.  Taylor's  title.  He  paid  only 
$35  for  It,  and  the  proof  shows  it  was  then 
worth  $500.  Again,  the  deed  J.  E3.  Taylor 
made  to  Young  contains  this  rery  onnsaal 
and  suspicious  clause: 

"The  party  of  the  first  part  conveys  wlthont 
general  warranty  just  such  title  as  is  in  them,  to 
the  party  of  the  second  part  in  the  certain  tract 
of  land  hereafter  descril>ed." 

Moreover,  In  addition  to  tbe  forgoing 
matters  appearing  in  Young's  contract  of 
purchase  and  his  deed,  there  is  an  additional 
fact  which,  of  Itself,  is  generally  sufficient  te 
put  a  purchaser  upon  Inquiry,  which  is  pos- 
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session  of  the  land  by  liElcbael  Taylor  at  the 
time  of  Young's  purchase.  He  and  one  of  his 
daughters  were  then  living  on  the  land.  His 
possession  was  notice  to  a  purchaser  of  his 
claim;  and  It  was  Young's  duty  to  have  in- 
quired of  him  the  nature  of  hla  possession, 
before  making  his  purchase ;  and,  not  having 
done  so,  he  Is  chargeable  with  all  the  in- 
formation such  inquiry  would  have  revealed 
tf  diligently  pursued.  Campbell  v.  Fetter- 
man's  Heirs,  20  W.  Va.  398,  and  Western  M. 
&  M.  Co.  V.  Pe^tona  Cannel  Coal  Co.,  8  W. 
Va.  406,  pt  21,  syl.  Hence  Young  was  affect- 
ed with  notice  at  his  vendor's  trust,  and  took 
tbe  land  subject  thereto.  He  acquired  no 
better  right  to  the  land  than  his  grantor  had. 
The  quality  of  trust  being  one  stamped  upon 
the  property,  no  subsequent  dealing  with  It, 
by  persons  having  knowledge  of  tbe  trust, 
will  be  allowed  to  defeat  the  rights  of  the 
cestui  que  trust  Nothing  but  the  interven- 
tion of  a  bona  flde  purchaser  for  value,  with- 
out notice,  can  defeat  tbe  trust.  Equity  will 
follow  the  trust  subject,  as  long  as  it  can  be 
identified,  and  will  impress  it  with  the  orig- 
inal trust,  unless  a  bona  fide  purchaser  with- 
out notice  has  Intervened.  Helskell  v.  Pow- 
ell, 23  W.  Va.  717;  MarshaU's  Ex'rs  v.  Hall, 
42  W.  Va.  641,  26  S.  E.  348 ;  Webb  v.  Bailey, 
41  W.  Va.  463,  23  S.  B.  644;  and  Hogg  v.  Mc- 
Gufl5n,  67  W.  Va.  456,  68  S.  E.  41,  31  L.  R.  A. 
OS.  S.)  491. 

[14]  The  taxes  for  all  the  years,  since  the 
year  1897,  presumably  have  been  paid  by  Hen- 
ry Young;  but  the  final  decree  does  not 
provide  for  his  reimbursement.  True,  it  re- 
cites that  plaintiffs  offered  to  pay  him  any 
further  sums  of  money  that  the  court  might 
direct  they  should  pay,  and  shows  he  de- 
clined to  receive  it  He  doubtless  did  so  on 
the  ground  that  his  acceptance  might  preju- 
dice his  right  and  hence  the  decree  should 
bave  ascertained  the  amount  of  taxes  paid, 
and  conditioned  the  making  of  the  deed  to 
plaintiffs  on  their  payment  with  interest  to 
the  general  receiver.  The  payment  of  taxes 
by  Young  Inured  to  plaintiffs'  benefit,  and 
saved  their  title  from  forfeiture;  and  it  is 
only  equitable  and  right  that  he  should  be 
repaid.  Plaintiffs  are  asking  relief  in  a  court 
of  equity,  and  It  is  a  familiar  maxim  of  the 
law  that  he  who  asks  equity  should  do  equity. 

The  decree  of  January  30,  1914,  should 
bave  provided  that  the  rejection  of  the  Louis 
F.  Payne  Oil  Company's  petition  was  without 
prejudice  to  any  right  it  may  have  to  defend 
its  lease  on  the  ground  of  estoppel.  The  two 
decrees  appealed  from  will  be  modified  'in  the 
re8i>ects  above  indicated,  and  affirmed  as 
thus  modified;  and  the  cause  will  be  re- 
manded for  ascertainment  of  the  amount  of 
taxes  and  interest  thereon  due  Henry  Young. 
Appellees,  having  substantially  prevailed 
here,  are  entitled  to  their  costs  against  appel- 
lants. 

Modified,  affirmed,  and  remanded. 


Cnw.Va.4M) 
THOMAS  V.  ANDEBSON  et  aL     (No.  2507.) 
(Supreme  Court  of  Appeals  of  West  Virginia. 
June  8,  191^.) 

(Byllabu*  hy  the  Court.) 

1.  P&AXJDTTIJCNT  CONVKTANCKS  «=»172— HiGHT 

TO  Enfobce  Tbust. 

Where  land  is  conveyed  to  another  without 
consideration,  to  hold  in  trust  for  tbe  grantors, 
end  with  the  intention  of  thereby  preventing  the 
same  from  being  subjected  to  a  threatened  claim 
for  damages,  and  it  turns  out  that  there  was  no 
such  claim,  and  that  the  grantor  had  no  cred- 
itor entitled  to  subject  the  land  to  the  payment 
of  a  debt^  equity  will  enforce  the  trust  not- 
withstanding the  purpose  of  the  parties  in  mak- 
ing such  deed. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Ont  Dig.  {§  523-529,  542 ;  Dec 
Dig.  «3>172.] 

2.  OOWTBACTS  *=»138— BiTEOr  OF  IlXXGAXITT 

— Fbacdulent  Convetancb. 

If  one  of  the  parties  to  such  fraudulent 
conveyance  by  allegation  and  proof  of  only  a 
part  of  the  facts  constitutin;;  the  transaction  is 
able  to  make  out  a  prima  facie  case  for  recovery 
against  the  other  party,  the  defendant's  guilty 
participation  in  the  fraudulent  transaction  wiU 
not  preclude  him  from  proving  es  matter  of  de- 
fense the  illegal  part  of  tbe  contract. 

[Ed.  Note.— For  other  cages,  see  Contracts, 
C!ent  Dig.  f{  681-700;  Dec.  Dig.  «=9l38.] 

Appeal  from  Circnit  Court  Jaclcson  Cionnty. 

Suit  by  George  C.  Thomas  against  Eliza 
Anderson  and  others.  Decree  for  plaintiff. 
Defendants  appeal.  Reversed,  and  bill  dis- 
missed. 

W.  F.  Boggess,'  of  Ripley,  and  Ryan  &  Bog- 
gess,  of  Spencer,  for  appellants.  Elmer  L. 
Stone,  of  Ripley,  and  David  A.  Cronin  and 
John  M.  Baker,  both  of  Spencer,  for  appellee. 

MILLER,  J.  The  decree  appealed  from 
awarding  the  relief  prayed  for  by  the  bill, 
and  denying  the  defenses  pleaded  in  the  sev- 
eral answers,  adjudged  that  the  deed  of 
June  21,  1899,  between  plaintiff  and  defend- 
ant Esther  Thomas  to  defendant  Eliza  Ander- 
son, for  eighty-seven  acres  of  land,  was  duly 
executed  and  delivered  to  and  accepted  by 
the  grantee  on  the  date  thereof,  and  that  tbe 
two  notes  bearing  the  same  date  for  the  sum 
of  two  hundred  dollars  each,  signed  by  the 
grantee,  in  the  name  of  Eliza  ApUn,  payable 
to  tbe  order  of  said  Estlier  Thomas,  with  In- 
terest from  date,  and  due  and  payable  in 
thirty  and  sixty  days  from  date  respectively, 
were,  prior  to  the  institution  of  this  suit  for 
a  valuable  consideration,  assigned  and  trans- 
ferred to  plaintiff;  that  a  vendor's  lien  on 
said  land  was  retained  in  said  deed  to  se- 
cure the  payment  of  said  notes,  and  that 
plaintiff  is  entitled  to  enforce  said  lien 
against  said  tract  by  reason  of  being  the  own- 
er and  holder  of  said  notes  secured  ther^y, 
and  that  plaintiff  was  entitled  to  recover  of 
said  Eliza  Anderson  the  principal  of  said 
notes  and  interest,  amounting  to  the  sum  of 
$721.00.  And  accordingly  It  was  further  de- 
creed that  plaintiff  recover  of  the  said  Eliza 
Anderson  the  said  sum  of  $721.00,  with  In- 
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terest  and  costs;  and  that  defendant  Nlta 
Kvans  took  and  holds  said  tract  subject  to 
said  vendor's  Uen,  and  to  the  rights  of  plain- 
tiff thereunder,  and  that  said  Hen  constitut- 
ed a  valid,  binding  and  subsisting  Hen  agalubt 
said  land ;  and  also  that  unless  said  Eliza 
Anderson,  E^sther  Thomas,  or  Nlta  Evans,  or 
some  one  for  them,  should  pay  to  plaintiff 
the  sum  so  decreed,  the  special  commissioner 
thereby  appointed  should  sell  said  land  upon 
the  terms,  and  as  thereby  directed,  to  pay 
and  satisfy  said  decree. 

The  proof  In  accordance  with  the  allega- 
tion of  the  blU  and  answers  shows  that  the 
land  decreed  to  be  sold  was  conveyed  to  de- 
fendant Esther  Thomas,  then  Esther  Way- 
bright,  by  her  father  W.  H.  Alpln,  by  deed  of 
June  19,  1885 ;  that  subsequently,  on  May  6, 
1903,  her  father  conveyed  to  her  another 
tract  of  three  hundred  and  ninety  acres, 
which  Included  the  eighty-seven  acre  tract, 
and  which  land  she,  subsequently,  on  Oc- 
tober 28,  1908,  leased  to  the  Carter  Oil  Com- 
pany, for  oil  and  gas;  and  that  on  February 
9,  1909,  she  conveyed  to  her  daughter,  the 
defendant  Nlta  Evans,  one  hundred  and  eight 
acres  out  of  said  larger  tract,  and  which 
also  included  said  eighty-seven  acre  tract. 

Plaintiff  and  defendant  Esther  Thomas,  as 
the  pleadings  and  proofs  show,  were  mar- 
ried November  10,  1895;  they  separated 
about  June  17,  1907,  and  In  April,  1909,  she 
obtained  against  him  a  decree  of  absolute 
divorce ;  they  lived  together  as  husband  and 
wife  on  said  land  prior  to  June  21, 1899,  and 
for  many  years  thereafter,  and  until  their 
separation,  In  1907,  except  for  a  very  short 
Interval,  and  after  that  and  until  she  con- 
veyed the  land  to  her  daughter,  the  said  Nlta 
Evans,  she  continued  to  occupy  the  same, 
paying  all  the  taxes  thereon,  and  at  no  time 
did  the  said  Eliza  Anderson,  the  pretended 
grantee,  ever  have  possession  thereof,  or 
claim  any  right,  title  or  interest  therein  by 
reason  of  said  deed,  or  otherwise. 

[1]  The  several  defenses  to  the  bill  and 
the  relief  prayed  for,  as  presented  by  the  an- 
swers and  proof  thereon,  were:  First,  that 
the  alleged  deed  of  June  21,  1899,  to  and  pur- 
porting to  secure  the  alleged  notes  of  Eliza 
Anderson,  was  made  at  the  suggestion.  If 
not  the  procurement,  of  plaintiff,  then  the 
husband  of  Esther  Thomas,  and  In  which  he 
Joined,  for  the  purpose  of  putting  the  land 
beyond  the  reach  of  Starcher  Bros.,  who,  as 
she  may  have  heard,  and  as  represented  to 
her  by  plaintiff,  were  threatening  to  give  her 
trouble  on  account  of  a  certain  timber  con- 
tract with  her;  that  both  agreed,  after  con- 
sultation with  the  grantee,  Mrs.  Anderson,  to 
convey  the  land  to  the  latter  talcing  her 
notes,  all  to  be  held  by  the  grantors,  with- 
out any  obligation  on  her  part  to  pay  said 
notes,  and  the  land  to  be  re-conveyed  by  her 
to  Esther  Thomas,  as  so<»i  as  It  should  be 
ascertained  that  Starcher  Bros.,  who  In  fact 
bad  no  claim  against  Mrs.  Thomas,  was 
found  to  have  no  demand  against  her,  and 


that  plaintiff  having  procured  and  participat- 
ed in  the  fraud  was  precluded  from  assert- 
ing any  rights  by  assignment  or  otherwise  In 
said  notes  or  in  the  deed,  or  In  the  alleged 
Hen  securing  the  same;  second,  that  botb 
deed  and  notes  were  wholly  without  consid- 
eration, and  that  neither  were  made,  execut- 
ed or  delivered  with  the  intent  or  purpose  of 
binding  the  parties  thereby,  but  solely  for 
the  purposes  stated  In  the  first  ground  of 
defense,  and  that  never  since  the  said  trans- 
action had  possession  of  said  land  been 
changed,  or  payment  of  the  notes  demanded 
by  any  one,  until  the  institution  of  this  suit, 
and  laches  of  plaintiff  were  pleaded  and  re- 
lied on;  third,  that  said  notes  were  nerer 
endorsed  or  assigned  by  said  Esther  Thomas 
to  George  0.  Thomas,  nor  was  any  considera- 
tion paid  or  given  by  him  therefor,  but  his 
possession  thereof  was  obtained  without  au- 
thority, at  the  time  the  deed  and  notes  tren 
so  executed,  by  his  talcing  them  from  th( 
table  where  signed,  and  that  never  until  aft 
er  he  and  his  wife  had  separated  and  sht 
had  obtained  her  decree  of  divorce  had  he 
made  any  claim  thereto,  and  that  at  no  time 
from  the  date  of  said  notes^  June  21,  1899. 
to  the  date  of  the  suit,  September,  1909, 
more  than  ten  years,  had  he  ever  demanded 
payment  of  said  notes  upon  said  Eliza  Ander- 
son, or  any  one  else  connected  therewith. 
And  Mrs.  Thomas  swears  positively  tliat 
some  time  before  she  and  plaintiff  separated, 
she  Inquired  of  plaintiff  about  said  notes  and 
deed  and  that  he  assured  her  they  had  been 
long  ago  destroyed. 

Disposing  of  these  defenses  in  the  inverse 
order  stated,  the  only  evidence  supporting 
plaintiff's  claim  to  the  notes  is  the  fact  ol 
his  possession  of  them,  and  bis  uncorroborat- 
ed testimony  that  they  bad  been  assigned  tc 
him  by  his  wife  in  payment  of  an  alleged 
claim  for  money  paid  for  her  use,  etc.  She 
flatly  denies  any  Indebtedness  to  him,  and 
says  that  wlille  he  may  have  paid  out  some 
money  for  her,  It  was  either  out  of  her  fund& 
or  that  she  had  reimbursed  him  therefor; 
that  at  no  time  did  be  ever  until  this  suit 
make  any  claim  of  Indebtedness  against  her, 
that  he  had  taken  all  her  vouchers,  checks. 
etc.,  and  she  was  unable  after  so  long  a  time 
to  give  full  account  of  the  transactions 
While  Thomas  pretends  that  he  had  an  agree- 
ment with  his  wife  before  the  deed  to  Mrs. 
Anderson  that  the  latter's  notes  were  to  be 
transferred  to  him,  this  Is  denied  by  Mrs. 
Thomas,  and  he  does  not  pretend  to  have 
ever  had  a  settlement  with  Mrs.  Thomas  for 
money  claimed  to  have  been  paid  on  her  ac- 
count; he  admits  having  received  some  mon- 
ey on  her  account,  but  makes  claim  that  be 
accounted  to  her  for  It  As  between  plalntUf 
and  hia  wife  regarding  these  notes,  accord- 
ing to  the  former's  testimony,  the  whole 
transaction,  including  these  notes,  took  place 
at  one  and  the  same  time.  And  aU  that  any 
of  the  witnesses  to  that  transaction  say  con- 
cerning the  notes  is  tliat  after  they  wer« 
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signed  by  Mrs.  Anderson,  that  Mra.  Thomas 
endorsed  the  notes  while  they  still  laid  on 
the  table,  and  that  plaintiff  then  picked  them 
up  along  with  the  deed  and  carried  them  off. 
Mrs.  Thomas  swears  that  she  never  endorsed 
the  notes,  that  her  name  on  the  back  of  the 
nntes  is  a  forgery.  On  this  question  the  evi- 
dence is  conflicting.  But  If  she  did  in  fact 
endorse  them  the  other  evidence  satisfies  us 
beyond  doubt  that  her  endorsement  was  not 
for  the  purpose  of  assigning  them  to  plain- 
tiff on  account  of  or  in  payment  of  any  claim 
he  had  against  her.  This  compelling  evidence 
Is  that  no  possession  of  the  land  conveyed 
was  ever  delivered  to  Mrs.  Anderson,  but 
plaintiff  and  his  wife  continued  for  most  of 
the  time  to  reside  on  the  land  and  to  use  the 
same,  paying  the  taxes,  claiming  it,  deal- 
ing with  it  and  treating  it  as  her  land;  and 
though  plaintiff  had  the  deed  recorded,  Mrs. 
Thomas  and  Mrs.  Anderson  swear  it  was 
without  authority.  He  never  had  the  land 
transferred  to  Mrs.  Anderson  on  the  land 
books  for  taxation,  nor  did  he  or  bis  wife 
ever  pay  any  rent  to  Mrs.  Anderson,  make 
any  demand  on  her  for  taxes  paid,  nor  until 
this  suit  was  any  demand  made  upon  Mrs. 
Anderson  for  payment  of  the  notes.  In  the 
mean  time  the  land  had  been  leased  for  oil, 
and  part  of  it  sold  and  the  rights  of  other 
parties  become  Involved  therein.  Besides  all 
this  plaintiff's  own  confession,  given  in  his 
evidence  In  chief,  is  that  he  at  least  con- 
sented to,  and  even  participated  In  the  sham 
to  defraud  Starcher  Bros.,  out  of  an  alleged 
claim  he  reported  to  his  wife  they  were  about 
to  make  against  her.  He  knew  that  he  and 
bis  wife  were  not  making  a  bona  flde  sale 
of  the  land  to  Mrs.  Anderson,  and  be  well 
knew  that  Mrs.  Anderson  was  not  to  pay  the 
notes  signed  by  her.  If  he  had  had  a  valid 
claim  against  his  wife  be  would  not  have 
accepted  these  notes  in  payment ;  if  he  did 
why  did  he  wait  all  the  succeeding  years, 
and  until  after  his  wife  had  divorced  him 
before  asserting  right  and  title  to  the  notes 
or  attempting  to  enforce  the  lien  reserved  in 
the  deed? 

That  plaintiff's  assertions  of  right  and  ti- 
tle to  these  notes  was  all  an  afterthought, 
conceived  after  his  wife's  decree  of  divorce 
against  him,  and  for  the  purpose  of  obtaining 
an  unjust  and  unconscionable  advantage  of 
her  and  her  sister  and  daughter,  the  evldencii 
satisfies  us  beyond  any  doubt  whatever.  The 
admitted  facts,  speaking  louder  than  any 
words  of  the  witnesses,  can  be  reconciled  on 
no  other  reasonable  theory.  Not  even  can 
the  ccaduct  of  plaintiff  be  accounted  for  on 
the  theory  of  kindly  indulgence  to  a  delin- 
quent relative;  indeed  he  excuses  himself 
for  his  delay  on  the  ground  that  he  wanted 
to  allow  all  the  interest  that  was  possible  to 
accumulate  on  the  notes. 

On  the  second  ground  of  defense,  assuming 
lawful  title  and  right  to  the  notes  in  plain- 
tiir,  the  defense  of  laches  would  perhaps  not 
•>e  available  under  the  circumstances  of  thlM 


case.  But  the  decision  of  this  point  la  not 
necessary  to  the  proper  disposition  of  the 
case.  And  if  the  deed  was  delivered  and  the 
notes  executed  and  delivered  as  the  court  be- 
low, we  think,  might  reasonably  have  con- 
cluded from  the  evidence,  and  with  the  in- 
tent to  pass  title,  the  deed  was  good  consid- 
eration for  the  notes  and  the  notes  for  the 
deed,  and  there  would  have  been  no  lack  of 
consideration  for  either.  But  as  Indicated 
the  evidence  satisfies  us  that  the  whole  trans- 
action was  a  sham  resulting  and  growing  out 
of  the  fear  of  the  grantors  that  Starcher 
Bros,  might  attempt  to  assert  some  claim  for 
damages  against  Mrs.  Thomas,  but  which 
they  in  fact  did  not  do,  and  the  evidence  of 
a  member  of  the  firm  is-  that  he  knew  of  no 
such  claim,  and,  so  far  as  he  knew,  that  none 
had  even  been  made  or  asserted  against  Mrs. 
Thomas. 

It  is  now  manifest  that  the  defense  must 
rest  mainly  on  the  potency  of  the  first  ground 
alleged.  And  this  defense  Involves  two  prop- 
ositions, the  first,  that  Starcher  Bros.,  who 
occasioned  the  fear  of  plaintiff,  communicat- 
ed to  his  wife,  were  not  in  fact  creditors, 
and  never  made  any  claims  as  such,  and 
never  reduced  any  such  claim  to  Judgment 
against  Mrs.  Thomas ;  second,  that  whatever 
fraud  was  committed  by  the  parties  to  the 
deed  and  notes  was  participated  in  by  plain- 
tiff, and  that  defendants  are  not  precluded 
thereby,  as  against  him  from  pleading  the 
fraud  in  defense  of  his  suit  upon  the  only 
part  of  said  transaction  remaining  executory, 
namely,  the  notes  and  the  pretended  lien  re- 
served securing  the  same. 

The  first  of  these  propositions  finds  ample 
support,  we  think,  in  the  principles  enunciat- 
ed in  the  recent  case  of  Criss  v.  Criss,  65  W. 
Va.  683,  64  S.  E.  905,  opinion  by  Judge  Bran- 
non.    In  that  case  the  court  held  that: 

"A  conveyance  of  land  to  be  held  in  trust 
for  a  third  person,  the  grantee  and  beneficiary 
intending  by  putting  it  in  the  hands  of  the  gran- 
tee, to  snieid  it  from  imaginary  liability  which 
the  beneficiary  feared  might  be  attempted  to  be 
asserted,  based  on  forged  papers  which  the  par- 
ties feared  were  in  existence,  when  in  fact  there 
were  no  such  papers,  and  no  such  liability,  and 
the  beneficiary  owed  no  debts,  will  not  be  held 
void  under  the  statute  avoiding  deeds  made  with 
intent  to  defraud  creditors,  and  the  trust  will 
be  enforced  in  equity." 

So  that  upon  the  principles  of  this  case, 
which  we  think  applicable  here,  even  if  this 
was  a  suit  by  Mrs.  Thomas  against  her  sister 
Mrs.  Anderson,  to  enforce  the  trust  attempted 
to  be  created  in  her,  the  defense  of  fraud 
would  not  avail  her. 

[2]  But  assuming  fraud,  as  contended  by 
plaintiff,  in  the  making  of  said  deed  and  the 
procuring  of  said  notes.  Is  Mrs.  Thomas  to 
be  denied  the  defense  that  he  participated 
therein  and  is  now  claiming  to  enforce  an 
alleged  contract  originating  in  the  same 
transaction,  and  according  to  bis  claim,  an 
integral  part  thereof?  The  position  of  plain- 
tiff's counsel  is  that  because  he  was  not  oblig- 
ed to  do  so  and  did  not,  in  order  to  present 
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'  a  prima  ta.<Ae  case,  plead  bis  frand,  or  tbe 
frand  of  either  of  the  other  parties  to  the 
transaction,  the  months  of  defendants  are 
hushed  while  be  proceeds  In  a  court  of  con- 
science tx>  obtain  the  benefit  of  bis  own  fraadu- 
lent  conduct,  and  to  rob  bis  wife,  or  tbe  one 
who  was  bis  wife,  out  of  tbe  estate  obtained 
by  her  from  her  father.  Tbe  equitable  rules 
and  principles  invoked  for  tbe  proposition 
lead  to  no  such  inequitable  and  unjust  con- 
clusions. In  tbe  recent  case  of  Lanham  t. 
Meadows,  72  W.  Va.  610,  78  S.  B.  750,  47 
L.  B.  A.  (N.  S.)  592,  the  first  point  of  the 
syllabus,  we  held  that: 

"If  a  party  to  an  ilk>gal  asreement,  by  proof 
of  part  of  the  facts  constituting  the  transaction 
out  of  which  it  prew,  make  a  prima  facie  case 
for  recovery  against  the  other  party,  without 
disclosintr  the  illPKality,  the  defendant's  gTiilty 
participetion  in  the  transaction  does  not  pre- 
clude him  from  proving  as  matter  of  defense 
tbe  illegal  part  of  the  contract" 

We  think  the  principles  of  that  case,  and 
the  authorities  cited  in  support  thereof, 
ought  to  control  this  case  and  that  as  plain- 
tiff  is  seeking  relief  upon  a  transaction  ad- 
mitted by  him  to  be  fraudulent,  and  as  pre- 
cluding defendants,  they  may  show  the  whole 
transaction  and  his  participation  therein,  as 
a  complete  defense  to  his  suit  to  enforce  pay- 
ment of  tbe  alleged  notes  and  to  enforce  the 
alleged  lien  retained  in  said  deed. 

For  the  foregoing  reasions  we  are  of  opin- 
ion to  reverse  the  decree,  and  enter  such  de- 
cree here  as  we  think  tbe  court  below  should 
have  entered,  dismissing  the  bill  with  costs 
to  appellants  In  this  court  and  in  the  court 
below  in  this  behalf  expended. 

as  W  .Va.  870)  === 

HARMAN  et  aL  v.  LAMBERT  et  aL     (No. 

2629.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  1,  1915.) 

(SvUcbu*  &v  the  Court.) 

1.  QtrtETiRG  TrrLB  «=s>4— Right  to  Rkvkdt 
— DouBxrDL  Title. 

Where  plaintiiTs  legal  title  is  doubtful  be- 
cause of  uncertainty  in  tbe  identity  and  loca- 
tion of  land  claiined  by  him,  bis  remedy  i*  by 
ejectment,  whether  in  or  out  of  possession,  and 
not  by  a  bill  to  remove  a  cloud  from  title;  eq- 
uity having  no  jurisdiction  in  such  case. 

(Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  Si  5-13 ;   Dec.  Dig.  <3=s>4.] 

2.  BQTjrrr-  «=»17— Right  to   Relief— Titl* 

AND  BOUKDABIES— PaBTIEB  IN  POSSESSION. 
Nor  does  equity  have  jurisdiction  to  settle 
title  and  boundaries  when  plaintiff  fails  to  aver 
and  prove  other  valid  grounds  for  equitable  re- 
lief against  those  in  possession  of  the  land. 

[EM.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §§  38-^2,  45;   Dec.  Dig.  <S=>17ri 

3.  Landlord  and  Tenant  ®=>66— Possession 
OF  Tenant  —  Change  of  Natube  —  Secret 
Lease. 

If  a  tenant  takes  a  secret  lease  from  anoth- 
er claiming  to  be  the  true  owner,  without 
knowledge  of  his  landlord,  the  character  of  his 
possession  will  not  thereby  be  altered. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent.  Dig.  t{  199-209 ;    Dec.  Dig. 
66.] 


4.  QuirriNO    Title    €=»12  —  JtrBisDicnoR— 
Possession  Fbaudulentlt  Obtained. 
Possession   fraudulently  obtained   win  not 

suffice   to   give   equity    jurisdiction   to   remov* 

cloud  from  title  to  real  estate. 
[Ed.  Note. — For  other  cases,  see  QuietiDg  Ti 

Ue,  Cent  Dig.  §J  44,  46;   Dec.  Dig.  <S=>12.1 

Appeal  from  Circuit  (3ourt,  McDowell 
County. 

Suit  by  W.  F.  Harman  and  others  against 
George  W.  Lambert  and  others.  From  de- 
cree for  defendants,  plaintUfs  appeal.  Af- 
firmed. ' 

Greerer  &  Gillespie,  S.  M.  B.  Ooulling,  and 
J.  W.  Chapman,  all  of  Tazewell,  Va,,  for  ap- 
pellants. Strother,  Taylor  &  Taylor  and 
Cook,  I4tz  &  Harman,  all  of  Welch,  and 
Sanders  &  Crockett,  of  Bluefleld,  for  appel- 
lees. 

LTNCH,  3.  PlaintifTs,  some  of  whom  are 
tbe  heirs  at  law  of  David  G.  Sayers,  their 
coplalntiffs  Joining  them  because  of  tbe  ex- 
isting marital  relation,  brought  this  suit, 
praying  cancellation  of  a  deed  made  to  de- 
fendants by  the  heirs  of  H.  O.  AuvU  as  a 
cloud  on  plaintltTs'  title  to  a  tract  of  51 
acres  of  land  in  McDowell  county,  and  for 
other  relief  later  referred  to  and  discussed; 
and  from  a  decree  denying  such  relief  and 
dismissing  thdr  bill,  plaintiffs  have  appealed. 

SayeiB  died  intestate,  seised  and  possessed 
of  a  tract  of  3,139  acres,  embracing,  accord- 
ing to  plaintifls'  contention,  the  51  acres  in 
controversy.  He  acquired  exclusive  title  to 
the  tract  under  a  decree  of  partition  entered 
July  5,  1889,  In  the  chancery  cause  of  Wil- 
liam A.  Whitley  and  others  against  Henry 
Harrison's  heirs  and  others,  pursuant  to  tbe 
report  of  T.  P.  Brewster  and  A.  J.  Beavers, 
two  of  tbe  commissioners  appointed  for  the 
purpose  by  a  decree  entered  at  tbe  preceding 
May  term  of  the  court  having  Jurisdiction  of 
the  cause.  On  October  25,  1889,  Sayers,  out 
of  lands  other  than  the  tract  claimed  by 
plaintiffs,  conveyed  to  H.  O.  Anvil  100  acres, 
which  defendants  claim  embraces  the  lands 
in  controversy,  the  title  to  which  descended  to 
their  grantors  as  heirs  at  law  of  tbe  grantee. 

[1,  2]  The  decree  denying  relief  was  predi- 
cated exclusively  upon  plalntifTs'  failure  to 
establish  by  proof  tbe  averment  that  tbey 
were  in  possession  of  the  disputed  area. 
Was  the  proof  introduced  for  that  purpose 
sufficient  to  give  Jurisdiction  in  equity  to 
dissipate  cloud  on  the  legal  title?  That  the 
51  acres  was  embraced  In  tbe  deed  from  the 
Auvil  heirs  to  defendant  Lambert,  his  deed 
to  the  defendant  Lltz  and  others,  and  their 
mining  lease  to  the  defendant  Dry  Fork  Col- 
liery Company,  clearly  appears  from  the 
testimony  of  tbe  surveyors  introduced  by 
plaintiffs  as  witnesses  in  their  behalf. 
Though  the  bill  charges  fraudulent  Inclusion 
of  the  disputed  tract  in  these  several  grants, 
they  evidently  were  intended  to  conform  to 
the  Sayers  grant  to  Auvil,  and  to  embrace 
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only  tbe  lands  granted  by  that  deed.  There 
]s  an  entire  want  of  proof  of  anything  show- 
ing any  Intention  to  the  contrary.  Plain- 
tUTs  did  not  oflTer  any  evidence  tending  to 
Impeach  tbe  bona  fides  of  the  parties  to 
these  conveyances. 

Apparently  acting  upon  the  theory  or  be- 
lief that  their  title  was  free  from  taint  and 
unassailable  on  any  reasonable  ground,  de- 
fendants early  in  the  year  1909  constructed 
a  building  on  tbe  SI  acres,  and  in  It  as  their 
tenant  placed  one  Joe  CMgger  to  hold  for 
them  ix>sse8slon  of  tbe  lands,  then  and  perhaps 
still  unlnclosed.  True,  the  building  was  has- 
tily constmcted  and  temporary  in  character, 
but  not  in  these  particulars  different  from 
many  others  in  mountainous  parts  of  many 
counties  in  this  and  other  states.  But, 
whatever  its  (diaracter  and  purpose,  plain- 
tiffs conceived,  and  in  the  nighttime  carried 
Into  execution,  the  plan  whereby  they  sought 
to  effect  a  change  in  possession,  by  Inducing 
defendants'  tenant  to  exchange  residences 
with  his  cousin,  Jim  Crlgger,  plaintiffs'  ten- 
ant on  adjoining  lands ;  the  purpose  being  to 
secure  for  themselves  such  possession  as 
would  confer  Jurisdiction  to  maintain  this 
suit  to  cancel  defendants'  deeds  as  clouds 
on  their  title.  For,  virtually  without  excep- 
tion, tbe  rule  Is  that,  unless  some  other  spe- 
cial grounds  for  equitable  Intervention  are 
averred,  a  bolder  of  the  legal  title  to  real 
estate  must.  In  order  to  maintain  a  bill  to 
quiet  title  or  remove  dond,  be  in  possession 
of  the  land  when  the  proceeding  is  Instituted. 
Clearly,  such  is  the  requirement  in  this  Juris- 
diction. Poling  V.  Poling,  61  W.  Va.  78,  56 
S.  E.  993;  Whitehouse  v.  Jones,  60  W.  Ya. 
680,  55  S.  E.  730,  12  L.  K.  A  (N.  S.)  49; 
Logan  V.  Ward,  58  W.  Va.  866,  52  S.  E.  398, 
6  I*  B.  A.  (N.  S.)  156;  liDlls  v.  Oil  Co.,  57 
W.  Va.  235,  50  S.  B.  157,  4  Ann.  Gas.  427; 
Sansom  v.  Blankenshlp,  58  W.  Va.  411,  44  S. 
B.  408;  Christian  v.  Yance,  41  W.  Ya.  754, 
24  S.  B.  596.  Where  the  sole  purpose  sought 
Is  the  dissipation  of  such  doud,  not  only 
must  the  bill  aver,  but,  when  denied,  tbe 
proof  must  show,  possession  of  tbe  lands  af- 
fected at  the  date  the  proceeding  is  begun. 

[3,4]  Such  possession  platntUFs  did  not 
have  when  they  brought  this  suit,  if  they 
fraudulently  obtained  that  on  whldi  they 
now  rely,  unless  the  51  acres  are  a  part  of 
the  3,139  acres;  because  possession  so  pro- 
cured will  not  avail  as  ground  for  tbe  main- 
tenance of  a  bill  quia  timet  As  an  essen- 
tial Jurisdictional  fact,  the  possession  neces- 
sary for  such  relief  in  equity  must  have  been 
acquired  in  a  legal  manner.  Campbell  v. 
Davli,  85  Ala.  56,  4  South.  140;  Hardin  v. 
Jones,  86  lU.  313 ;  Trotter  v.  Stayton,  41  Or. 
117,  68  Pac.  3;  Stark  v.  Starr,  6  Wall.  402, 
18  L.  Ed.  925 ;  Goldsmith  v.  GUUland  (C.  C.) 
22  Fed.  865 ;  Collier  v.  Carlisle,  133  Ala.  478, 
SI  South.  970.  So  that  plaintiffs'  effort  to 
put  themselves  in  a  position  to  say  by  their 
bill  that  they  bad  possession  of  the  lands  in 
dispute  cannot  secure  the  indorsement  or  ap- 


proval of  a  court  of  eqnli^.  Sudi  Indorse- 
ment would  set  at  naught  the  provisions  of 
section  4,  c.  93,  Code,  saying: 

"The  attornment  of  a  tenant  to  any  stranger 
shall  be  void,  unless  it  be  with  the  consent  of 
the  landlord  of  Buch  tenant  or  pursuant  to  or  in 
consequence  of  the  judgment,  order  or  decree  of 
a  court." 

Construing  this  section,  we  said.  In  effect, 
in  Coal  &  Lumber  Co.  v.  Lumber  Co.,  71  W. 
Va.  21,  76  S.  B.  197,  Voss  v.  King,  33  W,  Va. 
236,  10  S.  B.  402,  and  Stover  v.  Davis,  67 
W.  Ya.  196,  49  S.  B.  1023,  among  other  cases, 
that  thb  recognition  of  the  title  of  another 
than  the  landlord  who  put  him  in  possession, 
or  attornment  to  such  other,  by  the  tenant 
of  an  adversary  claimant,  will  not  interrupt 
tbe  continuity  of  tbe  landlord's  possession, 
except  as  provided  by  that  section,  unless 
with  knowledge  or  notice  tbe  landlord  ac- 
quiesces in  the  disloyal  conduct  of  his  ten- 
ant ;  or,  as  in  Voss  v.  King,  U  a  tenant  takes 
a  secret  lease  or  conveyance  from  another 
claiming  to  be  tbe  true  owner,  without  the 
knowledge  of  his  landlord,  the  character  of 
his  possession  will  not  be  altered.  32  Cya 
1341. 

But  plaintiffs  argue  that,  as  defendants 
were  trespassers  on  tbe  51  acres,  their  ac- 
quisition of  tbe  possession  was  not  wrongful, 
but  legitimate  and  lawful,  and  therefore  not 
an  infringement  of  the  rule  invoked  by  de- 
fendants. Tbe  inherent  vice  of  this  argu- 
ment is  twofold.  Plaintiffs'  acquisition  of 
the  possession  was,  as  we  have  seen.  Itself 
tortious,  and  violative  of  tbe  prior  posses- 
sion of  the  defendants  taken  under  color  of 
title.  It  cannot,  therefore,  inure  to  plaintiffs' 
benefit  Kraus  v.  Congdon,  161  Fed.  IS,  88 
C.  C.  A.  182.  Again,  the  argument  assumes 
as  true  the  very  fact  in  issue  in  this  case, 
namely,  that  the  SI  acres  was  part  of  the 
3,139  acres,  the  title  to  which  vested  in  them 
as  the  heirs  of  tbe  prior  owner. 

Of  the  same  character,  and  subject  to  tbe 
same  criticism,  is  tbe  further  argument 
sought  to  be  impressed  upon  us  that  as 
plaintiffs  were,  and  continuously  since  the 
death  of  Sayers  had  been,  in  -  possession  of 
the  3,139  acres,  they  were  also  in  possession 
of  the  51  acres,  because  the  latter  was  a  part 
of  tbe  Sayers  tract  As  observed,  this  con- 
tention assumes  as  true  the  subject-matter  of 
tbe  whole  controversy.  If  tbe  fact  be  as  so 
assumed,  this  litigation  must  terminate  fa- 
vorably to  plaintiffs ;  for  they  have  had  pos- 
session of,  and  paid  taxes  on,  the  3,139  acres 
and  every  part  of  it  since  the  death  of  their 
ancestor.  But  as  indicated,  there  exists  a 
real  and  substantial  disagreement  between 
plaintiffs  and  defendants  as  to  the  exact  situs 
of  the  51  acres,  and  that  diversity  Involves  a 
determination  of  the  question  whether  the 
land  in  dispute  falls  within  the  exterior 
boundaries  of  3,139  acres  allotted  to  David' 
G.  Sayers  In  the  decree  of  partition  in  the 
Whitley  suit  or  within  the  boundaries  of  the 
100  acres  conveyed  by  blm  to  Auvll  by  tbe 
deed  of  October  25,  1889. 
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Haying  reached  the  conclusion  that  plain- 
tiffs did  not,  at  the  Institution  of  this  suit, 
have  the  possession  deemed  requisite  solely 
for  cancellation  of  defendants'  deeds  as 
clouds  on  the  title  to  the  51  acres,  was  there 
Jurisdiction  on  other  grounds  alleged  in  the 
original  and  amended  bills  to  grant  such  re- 
lief? Plaintiffs  assign  as  erroneous  the 
virtual  refusal  of  their  claim  for  recovery 
of  the  timber  removed  from  the  land  in  con- 
troverBy  by  defendants'  vendees.  The  fact 
of  such  sale  and  removal,  while  denied  in 
the  answers,  is  substantiaUy  proved.  But  de- 
fendants contest  the  right  to  such  recovery 
on  the  ground  uf  ownership  under  their  deeds 
from  the  Auvil  heirs.  Surely,  such  relief 
alone,  based  as  it  is  upon  controverted  claims 
of  title,  does  not  Justify  the  maintenance  of 
the  suit  for  that  purpos&'  Were  plaintiffs' 
title  clear  and  unimpeachable,  or  not  contest- 
ed, they  might  be  entitled  to  the  value  of  the 
timber,  as  incidental  to  other  relief  upon 
grounds  cognizable  in  equity.  Or,  differently 
stated,  such  recovery  is  allowable  where 
equity  has  Jurisdiction  to  grant  other  equi- 
table relief.  Otherwise  the  claimants  are 
relegated  to  the  forum  wherein  there  is  a 
complete  and  adequate  legal  remedy. 

Plaintiffs  also  seek  to  support  equitable 
Jurisdiction  for  the  award  of  relief  by  can- 
cellation upon  the  averment  that  defendants 
fraudulently  procured  the  inclusion  of  the 
lands  in  controversy  in  the  grant  to  them 
by  the  Auvil  heirs,  with  knowledge  that  the 
51  acres  were  not  conveyed  by  Sayers  to 
their  ancestor;  wherefore  his  heirs  had  no 
title  to  pass  to  defendants.  But  this  charge 
cannot  avail  for  any  purpose  without  evi- 
dence to  support  it;  and  we  And  none  in  the 
record. 

Did  the  prayer  for  an  injunction,  upon  the 
mere  probability  or  inference  that  the  de- 
fendant Dry  Fork  Colliery  Company  would 
proceed  to  mine  coal  under  the  51  acres,  con- 
fer Jurisdiction  in  equity  to  grant  the  r«- 
lief  prayed  by  plaintiffs?  Although  equity 
has,  under  certain  limitations,  Jurisdiction  to 
restrain  a  trespass,  the  only  allegation  in  the 
original  bill  is  to  the  effect  that  defendants 
Lambert,  Taylor,  and  lAtz  have  leased  the 
51  acres,  together  with  other  adjoining  lands, 
to  the  colliery  company  for  the  mining  of  the 
coal  therein,  and  that  it  was  then  engaged 
in  operations  on  the  adjoining  lands,  "and 
will  mine  and  remove  all  the  coal  from  the 
51  acres  unless  restrained  from  bo  doing." 
Nor  are  the  averments  of  the  amended  bill 
definite  as  to  the  acts  and  purposes  of  the 
company.  The  charge  therein  is  that  the 
company  "Is  now  mining  and  removing  coal" 
from  a  mine  situated  on  such  other  land; 
that  it  "is  asserting  the  right  to  mine  and 
remove  the  coal  from  said  51  acres" ;  that 
its  operations  are  so  situated  that  "the  coal 
in  said  51  acres  can  t>e  mined  and  removed 
from  said  mine  now  oi)en  and  being  operated ; 
"that,  so  far  as  they  know  or  are  informed," 
the  company  "may  be  now  actually  mining 


the  coal"  under  the  51  acres;  "and  that,  if 
defendants  are  allowed  to  mine  and  remove 
the  same,  they  wUl  thereby  destroy  the  cor- 
pus of  the  estate  and  work  irreparable  injury 
to  plaintiffs."  Neither  bill  distinctly  avers 
that  the  company  is  engaged  in  operations  on 
the  disputed  tract,  or  that  it  has  threatened 
to  enter  upon  it  for  that  purpose.  However, 
admitting  as  sufficient  these  avermoits  to 
show  a  threatened  trespass,  on  the  land 
claimed  by  the  plaintiffs,  they  do  not  say  they 
have  instituted  or  are  about  to  institate 
an  action  of  ejectment  to  settle  their  title  to 
the  land  agreeably  to  the  rule  announced  by 
this  court  in  Pardee  V.  Lumber  Oa,  70  W.  Va. 
68,  73  S.  B.  82,  43  L.  B.  A.  (N.  S.)  262,  and 
Waldron  v.  Bitter,  70  W.  Va.  470,  74  S.  E< 
687. 

But,  with  more  merit,  plaintiffs  contend 
that  the  averments  contained  in  defendants' 
answers  In  the  nature  of  cross-bills  that 
they  have  title  and  actual  possession  of  the 
51  acres,  and  praying  affirmative  relief  by 
the  cancellation  of  plaintiffs'  title  to  the 
tract  should  the  court  be  of  opinion  the  51 
acres  was  part  of  the  lands  conveyed  by  the 
Auvil  heirs,  gave  Jurisdiction,  agreeably  to 
the  doctrine  asserted  in  32  Cyc.  1338,  that  a 
defendant  who  files  a  cross-bill  to  quiet  title 
thereby  gives  Jurisdiction  of  the  whole  caa- 
troversy,  although  plaintiff  asking  the  same 
relief  as  to  his  title  Is  not  in  irassesslon  of 
the  land  incumbered.  But,  after  the  court 
had  expressed  a  purpose  to  deny  plaintiffs 
any  relief  upon  their  bill,  and  before  the 
entry  of  the  decree  now  under  review,  it 
being  entered  upon  a  rehearing  awarded  on 
plaintiffs'  petition,  defMidants  move  to 
strike  from  their  answers  any  and  all  allega- 
tions of  new  matter,  if  any  were  averred,  as 
grounds  for  affirmative  relief  by  way  of  can- 
cellation of  plaintiffs'  deeds  as  clouds  on  de- 
fendants' title,  and  for  specific  performance 
of  an  alleged  contract  to  convey  the  lands  In 
dispute,  if  not  already  embraced  in  the  100 
acres,  which  motion  was  sustained,  and  such 
matter  stricken  from  the  answers,  over  plain- 
tiffs' protest  and  objection.  Whether  this 
ruling  was  erroneous,  as  plaintiffs  contend, 
it  is  unnecessary  to  decide,  because  they 
were  not  prejudiced  by  it.  For,  conceding  as 
unwarranted  the  withdrawal  of  the  new  mat- 
ter in  the  answers  of  defendants  and  their 
prayer  for  affirmative  relief,  it  is  proper  to 
inquire  whether,  under  the  proof,  equity  has 
Jurisdiction  to  remove  a  cloud  from  or  quiet 
the  title  of  either  party  to  the  suit  To  con- 
fer Jurisdiction  for  such  purpose,  the  title  of 
the  claimant  must  be  clear,  or  reasonaUy 
free  from  complication.  Hitcbcox  v.  Morri- 
son, 47  W.  Va.  206,  34  S.  E.  993.  "Those 
only  who  have  a  clear,  legal,  and  equitable 
title  to  land,  connected  with  possession,  have 
a  right  to  claim  the  interference  of  a  court 
of  equity  to  give  them  peace  or  dissipate  a 
cloud  on  the  title."  Orton  v.  Smith,  18  How. 
263,  15  L.  Ed.  393.  "The  bill  cannot  be 
maintained  without  dear  proof  of  both  pus- 
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session  and  legal  title.  •  •  •  If  his  ti- 
tle Is  legal,  his  remedy  at  law,  by  action  of 
ejectment,  is  plain,  adequate,  and  complete." 
Frost  T.  SpiUey,  121  U.  S.  553,  7  Sup.  Ct. 
1129,  30  L.  ta.  1010.  WaUace  v.  Coal  Co., 
58  W.  Va.  449,  52  S.  B.  485,  6  Ann.  Cas.  140, 
says  plaintiff  must  bave  both  good  title  and 
actual  possession  in  order  to  remove  cloud 
from  his  lands.  Equity  baa  no  Jurisdiction, 
upon  the  sole  ground  of  removal  of  cloud 
from  title,  to  try  conflicting  titles  to  land 
at  the  suit  of  one  holding  either  legal  or 
equitable  title;  the  adverse  claimant  being  in 
possession.  Davis  v.  Settle,  43  W.  Va.  17, 
26  S.  E.  557 ;  Freer  v.  Davis,  62  W.  Va.  1, 
43  S.  E.  164,  59  L.  R.  A.  556,  94  Am.  St  Rep. 
895.  Nor  has  It  Jurisdiction  to  setUe  tiUe 
and  boundaries  when  plaintifF  does  not  aver 
and  prove  other  valid  grounds  for  equitable 
relief  against  defendant  Watson  v.  Fer- 
rell,  34  W.  Va.  406,  12  S.  E.  724;  Kemble  v. 
Cresap,  26  W.  Va.  603 ;  Hill  v.  Proctor,  10 
W.  Va.  59;  Lange  v.  Jones,  5  Leigh  (Va.) 
182. 

Does  the  case  fall  within  the  llmltationB 
so  prescribed?  After  stating  that  the  land 
granted  is  located  "on  the  south  side  of  Dry 
fork  of  Tug  river,  adjoining  lands  of  Preston 
Beavers  and  lands  of  said  Sayers  and  said 
Auvil,  and  being  the  lower  part  of  the  lands 
Bold  to  J.  A  Mulkey  by  D.  G.  Sayers  and 
Harrison  August  4,  1879,  for  which  they  ex- 
'  ecuted  their  title  bond,  which  has  since  been 
assigned  to  H.  O.  Auvil,"  the  deed  from  Say- 
ers to  Auvil  further  bounds  and  describes  the 
100  acres  as  "beginning  at  a  spotted  oak, 
comer  to  100  acres  known  as  the  Harvey 
George  tract;  thence  a  straight  line  up  the 
lilll  to  a  low  gap  on  top  of  the  ridge  that 
divide  Dry  fork  and  the  left  hand  fork  of 
Ldck  branch;  thence  running  up  said  ridge 
with  the  top  thereof  to  the  head  of  the  Lynn 
bollow;  thence  down  a  spur  between  said 
bollow  and  Dry  fork  to  the  division  line 
made  by  and  between  Daniel  Johnson  and  Al- 
bert Sheppard,  former  owners  of  said  land; 
thence  with  said  division  line  to  a  line  of 
Bald  100  acres,  and  with  the  same  down  the 
river  to  the  beginning."  The  proper  loca- 
tion of  the  100  acres  depends  upon  the  iden- 
tification of  the  beginning  comer  called  for 
In  the  Sayers  deed.  While  the  civil  engineers 
employed  by  plaintlfTs,  finding  no  such  monu- 
ment, began  at  a  red  oak  pointed  out  to  them 
by  plaintlfi's  as  the  true  comer  of  the  George 
tract  near  what  they  say  was  the  stump  of 
a  spotted  oak  tree,  those  employed  by  defend- 
ants, likewise  failing,  located  the  corner  at 
a  poplar  near  a  small  spotted  oak  tree  about 
1,000  feet  east  of  the  red  oak  so  identified 
by  the  former.  To  some  extent  the  proof 
tended  to  support  each  selection  bo  made. 
But  while  in  part  the  several  surveys  coin- 
cideid,  they  nevertheless  disagreed  not  only 
as  to  the  true  location  of  the  beginning  cor- 
ner, but  necessarily  also  as  to  other  boundary 


lines  and  monuments  delimiting  and  demark- 
Ing  the  Auvil  100  acres  and  the  actual  acre- 
age it  contained;  plaintiffs'  surveyors  fixing 
the  quantity  at  about  60  acres ;  defendants' 
at  109  acres.  However,  from  the  very  nature 
of  the  controversy,  and  in  view  of  the  great 
mass  of  conflicting  testimony,  raising,  as  it 
does,  a  doubt  and  uncertainty  as  to  whether 
the  land  in  controversy  is  part  of  the  3,139 
acres  claimed  by  plaintiffs  or  a  part  of  the 
100  acres  claimed  by  defendants,  and  as  to 
whether  plaintiffs  or  defendants  are  the  tme 
owners  of  the  legal  title,  we  deem  this  case 
one  peculiarly  appropriate  for  Jury  deter- 
mination in  an  action  of  ejectment,  and  not 
for  a  court  of  equity  upon  a  bill  to  dispel 
cloud  from  the  legal  title,  if  any,  of  either 
party.  In  this  view  of  the  case,  the  ruling 
upon  the  motion  to  dismiss  parts  of  defend- 
ants' answers  did  not  operate  to  plaintiffs' 
prejudice ;  equity  being  without  Jurisdiction 
in  any  aspect  of  the  case. 

We  are  therefore  of  opinion  to  affirm  the 
decree. 

°°°™'^  (76  W.  Va.  379) 

BEMAGE  V.  MARPLE  et  aL    (No.  2406.) 
(Supreme  (3ourt  of  Appeals  of  West  Virginia. 
June  1,  1915.) 

(Byttabut  hv  the  Court.) 
Pbinoifal  and  Subett  *=»194— LiABrLrrr  ov 

SUBBTIES— GONTBIBUTION. 

To  become  liable  as  saretiea  for  the  same 
debt  or  for  the  performance  of  the  same  duties, 
it  is  not  essential  that  the  oblieors  be  bound  by 
the  same  instrument  If  sureties,  each  of  them 
will  be  liable  for  the  undertaking,  or  required 
to  contribute  thereto  proportionately,  though 
bound  bj  different  instruments.  And  this  rela- 
tion and  liability  may  arise  by  implication  from 
circumstances,  as  well  as  by  express  agreement 
[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {g  727-731;  Dec  Dig.  «=> 
194.] 

Error  to  Circuit  Court  Braxttxi  County. 

Action  by  J.  O.  Bemage  against  J.  A  Mar- 
tin and  others.  Judgment  for  plaintiff,  and 
defendant  C.  W.  Marple  brings  error.  Af- 
firmed. 

Corley  &  Green  and  John  B.  Morrison,  of 
Sutton,  for  plaintiff  in  error.  Hines  &  Kel- 
ly, of  Sutton,  for  defendant  in  error. 

LTNCH,  J.  In  September,  1907,  J.  A. 
Martin  as  prin<dpal,  and  C.  W.  Marple  as 
surety,  executed  to  S.  Bl.  Perkins  their  note 
for  $575,  payable  in  one  year.  After  its 
maturity,  Marple  gave  notice  under  the  stat- 
ute to  Perkins  to  sue  on  the  note,  and  the 
payee  demanded  additional  security.  Mar- 
tin then  procured  from  J.  C.  Bemage  as  mak- 
er, and  transferred  to  Perkins,  a  negotiable 
note  of  December  12,  1908,  for  $500,  payable 
to  himself  in  60  days.  The  first  note  re- 
maining unpaid,  Perkins,  without  Instituting 
any  action  thereon,  promptly  sued  on  the 
second  note  and  obtained  a  Judgment  there- 
on against  Martin  and  Bemage,  which  was 
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satisflea  ont  of  the  proceeds  of  a  sale  of 
Itemage's  real  estate.  Thereafter  Remage 
brought  assumiMit  for  reimbursement,  and 
obtained  a  judgment  against  Marple  alone  for 
$322.  Martin,  though  named  as  defendant, 
was  not  served  with  process,  and  did  not  ai>- 
pear  In  the  action.  As  plalntifF  in  error,  Mar- 
pie  denies  any  liability  to  Itemage,  and  as- 
signs as  erroneous  certain  rulings  on  instruc- 
tions. 

The  testimony  may  reasonably  be  deemed 
sufficient  to  prove  that,  when  the  second  note 
was  executed,  Martin  promised  but  failed  to 
secure  it  by  deed  of  trust  to  be  delivered  si- 
multaneously therewith,  but  took  and  retain- 
ed the  note  over  the  objection  of  Remage, 
and  about  three  weeks  before  its  maturity 
transferred  It  to  Perkins  In  order  to  avoid 
suit  against  him  on  the  first  note ;  and  that 
this  second  note  was  accepted  by  Perkins, 
without  knowledge  of  the  circumstances  at- 
tending its  execution,  not  in  payment  but  as 
additional  security  for  the  first  note  without 
any  express  agreement  as  to  suspension  of 
his  right  of  action  thereon.  PlalntltT  testified 
that  when  he  learned  of  the  transfer  be  pro- 
tested to  Martin  and  demanded  return  of 
the  note,  and  also  explained  fully  to  Marple 
all  the  circumstances  attending  its  execution 
and  transfer;  that  Marple  requested  blm  to 
leave  the  note  with  Perkins  as  security,  and 
assured  him  the  first  note  would  be  paid  by 
Martin,  telling  him  "Just  to  leave  it  there 
and  Martin  would  come  out  and  pay"  the 
original  debt,  "and  not  to  raise  any  disturb- 
ance about  my  note,  it  was  to  keep  Perkins 
oft  of  him  and  Martin  at  that  time";  tliat, 
because  of  such  request  and  assurance  by 
Marple,  he  did  leave  the  note  with  Perkins 
as  such  security.  The  procurement  and 
transfer  by  Martin  of  the  Remage  note  is  ad- 
mitted by  Marple,  though  there  is  no  proof 
that  he  knew  anything  about  either  transac- 
tion at  the  time  it  took  place.  But  he  denies 
he  ever  had  any  understanding  vrlth  plaintiff 
that  the  note  was  to  be  left  with  Perkins  for 
any  purpose. 

Were  Itemage  and  Marple  cosuretleB  for 
Martin's  liability  to  Perkins?  Apparently, 
the  Jury,  In  fixing  the  amount  of  plaintiff's 
recovery,  followed  the  rule  of  contribution, 
on  the  theory  that,  under  the  facts,  such  re- 
lation existed.  Upon  the  trial,  plaintiff,  in 
one  aspect  of  the  case,  contended  he  was 
merely  surety  for  Marple,  by  virtue  of  his 
alleged  understanding  with  the  latter.  He 
requested  and  the  court  gave  an  Instruction 
embodying  this  theory  of  liability;  which,  if 
correct  and  sustained  by  proof,  would  have 
entitled  him,  not  to  contribution  merely,  but 
to  recovery  of  the  entire  sum  paid  Perkins, 
leaving  Marple,  who  would  thus  occupy  to- 
ward him  the  position  of  principal,  without 
right  of  contribution  In  case  be  had  himself 
discharged  the  Martin  debt  But,  in  argu- 
ment here,  plaintiff  seems  to  have  abandoned 
this  position,  and  now  makes  no  complaint 
aa  to  the  amount  of  his  recovery.    That  the- 


ory is,  In  fact,  untenable  under  the  proof. 
For,  from  his  own  testimony,  It  is  clearly  ap- 
parent Remage,  at  the  time  of  the  execution 
of  the  note  by  him  and  of  his  alleged  under- 
standing with  Marple,  relied  on  Martin  to 
pay  the  original  obligation  due  to  Perkins, 
with  whom  he  left  the  second  note,  as  be 
claims,  on  the  assurance  by  Marple  that  Mar- 
tin would  pay  the  first  note.  Hence  the  In- 
struction mentioned,  while  not  speclUcally 
objected  to,  was  Improper.  However,  as  the 
Jury  clearly  were  not  misled  by  it,  but  were 
guided  by  instructions  fully  and  correctly 
presenting  the  theory  of  cosuretyshlp,  the  er- 
ror is  now  a  harmless  one^ 

Under  the  facts  detailed  and  not  controvert- 
ed, the  Jury  reached  a  proper  conclusion. 
Judged  by  such  facts,  Remage  and  Marple 
were  cosureties.  Though  by  different  instru- 
ments, they  had  become  bound  for  payment 
of  the  same  debt  Marple's  knowledge  of  the 
execution  of  the  note  by  Remage  as  collateral 
security  was  immaterial.  2  Daniel,  Neg.  Inst 
i  1340 ;  Rosenbaum  v.  Goodman,  78  Va.  121. 
Hence  Remage  was  entitled,  not  to  subroga- 
tion, but  to  contribution. 

"It  is  well  settled  that  if  different  peraoni 
are  sureties  for  the  same  debt  or  for  the  per- 
formance  of  the  seme  duties,  each  will  be  made 

•  *  *  to  contribute,  though  they  be  bound  by 
different  bonds,  and  though  they  knew  nothing 
at  the  time  of  the  obligations  of  each  other. 

*  *  *  What  difference  does  it  make  if  they 
are  severally  bound  and  by  dilfereut  instrn- 
ments,  but  for  the  same  principal,  and  the  same 
engagement?  In  all  these  cases  the  sureties 
have  a  common  interest  and  a  common  bur- 
then ;  they  are  joined  by  the  common  end  and 
purpose  of  their  several  obligations,  as  much  as 
if  they  were  joined  in  one  and  the  same  instru- 
ment"    Corprew  v.  Boyle,  24  Grat  (Va.)  280. 

"If  there  are  two  parties  bound  as  principal 
and  surety  for  a  debt,  and  a  third  party  after- 
wards, at  the  request  of  the  principal,  bind  him- 
self as  surety  for  the  debt  the  two  sureties,  in 
the  absence  of  any  agreement  to  the  contrary, 
become  cosureties  of  the  same  principal,  and 
this  relation  may  be  established  by  implication 
from  circumstances,  as  well  as  by  express  agree- 
ment"   Bamsberger  t.  Yancey,  33  Grat  527. 

See,  also,  Stovall  v.  Bank,  78  Va.  188. 

It  Is  contended  by  defendant  that  by  giv- 
ing the  notice  provided  for  by  sections  1  and 
2,  c.  101,  Code,  he  was  released  from  all  lia- 
bility as  sure^.  Written  notice  was  given 
to  Perkins,  as  therein  provided,  about  10 
days  before  the  transfer  of  the  Remage  note, 
to  proceed  to  enforce  the  principal  debt 
against  Martin.  But  no  action  was  taken  by 
the  creditor  upon  that  obligation.  Instead. 
Perkins  chose  to  enforce  the  note  given  as 
collateral  security.  But  the  defense  so  inter- 
posed falls  for  want  of  proof.  The  statute 
does  not  require  the  creditor  to  proceed 
against  an  insolvent  debtor.  The  provision  is 
that  he  shall  forfeit  his  right  against  tbe 
surety  If  be  shall  not  within  a  reasonable 
time  after  notice  "Institute  suit  against  every 
party  to  such  contract  who  is  a  resident  In 
this  state  and  not  insolvent"  Solvency  ot 
the  principal  obligor  is  essential  to  such  re- 
lease.   Barnes  v.  Boyers,  34  W.  Va.  903,  12 
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S.  E.  708.  Here  there  is  no  proof  whatever 
of  the  eolvency  of  Martin.  Indeed,  circum- 
stances appearing  in  the  record  strongly  indi- 
cate his  insolvency. 

Again,  as  to  the  further  claim  that  the  tak- 
ing of  the  Bemage  note  by  Perkins  was  a  re- 
lease of  Marple,  even  conceding  that  the 
giving  of  that  note  had  the  effect  of  extend- 
ing time  by  the  creditor  on  the  principal 
debt  by  suspending  right  of  action  thereon 
until  maturity  of  the  security,  yet  Marple's 
request  and  inducement  to  Remage  to  leave 
the  note  with  Perkins,  if  true,  as  the  Jury 
apparently  found,  was  a  waiver  of  his  right 
to  a  diseharga  "The  right  of  the  surety  to 
be  discharged  by  reason  of  •  *  *  exten- 
sion of"  time  for  "payment  Is  a  personal 
privilege  and  one  which  he  may  waive  by  a 
verbal  ratification  or  assent  made  after  the 
agreement  for  such  extension  has  been  en- 
tered into."  Glenn  v.  Morgan,  23  W.  Va. 
467.  And,  by  some  authorities,  the  taking  of 
a  new  note  merely  as  collateral  security  does 
not  release  the  surety  on  the  first  note.  1 
Brandt  on  Suretyship,  §§  403,  404;  32  Cyc. 
211.  Whether,  as  Perkins  testifies,  the  new 
note  was  taken  by  him  as  such  collateral  se- 
curity merely.  Is  a  question  of  intention  of 
the  parties.  Stuart  v.  Lancaster,  84  Va.  772, 
6  S.  E.  139;  Davis  v.  Davis,  104  Va.  65,  51 
S.  B.  216. 

What  has  been  said  practically  disposes  of 
the  rulings  on  instructions.  No.  3,  given  for 
plaintiff,  does  not,  as  defendant  contends,  as- 
sume the  fact  of  cosuretyshlp.  On  the  con- 
trary, it  simply  requires  a  finding  for  plain- 
tiff if  the  Jury  shall  find  from  the  evidence 
this  relation  existed  between  him  and  Mar- 
ple. No.  2  for  defendant,  refused,  in  so  far 
as  it  propounded  correct  legal  principles,  was 
sufficiently  covei^ed  by  other  Instructions  giv- 
en for  him.  No.  5  was  properly  refused.  It 
wholly  Ignores  the  theory  and  evidence  of  co- 
suretyship,  and,  before  plaintiff  could  recov- 
er any  sum  in  this  action.  It  would  require  a 
showing  of  a  writt^i  contract  by  Marple  to 
pay  him  the  entire  amount  of  the  Martin 
note.    This  was  clearly  erroneous. 

Finding  no  error,  we  affirm  the  Judgment 

(76  W.  Va.  508)  == 

STATE  V.  HICKS  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  8,  1915.) 

(SvUaiut  &v  the  Oourt.) 

1.  BoTTNDABiES  ^=36  —  Indeftnth!  Descbif- 

TioN— Mistake  in  Call. 

In  construing  a  general  and  indefinite  de- 
scription of  land  contained  in  a  deed,  a  call 
therein  plainly  appearing  to  be  a  mistaken  one, 
from  its  irreconcUability  with  another  call, 
with  the  intentim  of  the  parties  as  viewed 
from  the  situation  and  circumstances  surround- 
ing them  when  the  deed  was  made,  and  with 
the  acts  of  the  parties  under  the  deed,  may  be 
wholly  rejected. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  {§  47-67;  Dec.  Dig.  «=s>6.] 


2.  BotrnDABiBs  <=»9  —  iHUEirimTS  Descbif- 

Tiox— Statement  or  Acbeaok. 

Where  a  description  in  a  deed  ia  Indefinite 
and  uncertain  as  applied  to  the  ground,  by  rea- 
son of  conflicting  calls  or  otherwise,  the  state- 
ment of  the  acreage  called  for  may  become  an 
essential  part  of  the  description. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  Ii  77-88;   Dec.  Dig.  «=»9.] 

Appeal  from  Circuit  Court,  McDowell 
County. 

Suit  by  the  State  against  J.  W.  Hicks  and 
others.  BVom  decree  for  the  State,  defend- 
ant W.  r.  Harman  appeals.  Reversed,  de- 
cree entered,  and  remanded,  with  directions. 

See,  also,  84  S.  E.  928. 

Chapman  &  Gillespie,  of  Tazewell,  Va., 
Sanders  &  Crockett,  of  Bluefleld,  and  S.  M.  B. 
CoulUng,  of  Tazewell,  Va.,  for  appellant 
W.  B.  Kegley,  of  WytheviUe,  and  Anderson, 
Strotber  &  Hughes,  at  Welch,  fOr  appellees. 

ROBINSON,  P.  OMs  suit  by  the  State  to 
sell  lands  as  forfeited,  involved,  among  sev- 
eral tracts,  two  tracts  of  land  whldi  are  the 
subject  of  the  decree  appealed  from.  One  of 
the  tracts  was  reputed  to  contain  one  hun- 
dred acres,  the  other  forty  acres.  The  Vir- 
glnia-Pocahontas  Coal  Company  claimed  title 
to  the  first  and  denied  that  It  was  forfeited 
and  liable  to  be  sold  for  the  benefit  of  the 
school  fund.  Harman,  however,  asserted  that 
he  was  owner  of  a  one-half  interest  In  the 
first  and  of  the  whole  Interest  In  the  other, 
and  prayed  that  he  be  permitted  to  redeem 
both  of  the  tracts.  He  claimed  "that  the  two 
tracts  adjoined  each  other  and  were  distinct 
from  each  other.  The  coal  company  not  only 
denied  his  title  to  any  Interest  in  the  one 
hundred  acre  tract  but  daimed  that  nearly 
all  of  the  forty  acre  tract  was  overlapped  by 
and  Included  in  the  bounds  of  the  other.  If 
there  was  such  overlap,  and  title  to  the  one 
hundred  acre  tract  was  not  forfeited,  the 
forfeited  title  to  the  forty  acre  tract  so  far 
as  it  was  overlapped  of  course  gave  way  to 
the  former. 

On  the  hearing  of  the  cause  upon  the  re- 
port of  a  commissioner,  together  with  the 
testimony  taken  and  the  documents  filed  be- 
fore him,  the  court  decreed  that  the  one  hun- 
dred acre  tract  was  not  forfeited,  and  dis- 
missed the  same  from  the  suit.  It  further  de- 
creed that  the  greater  part  of  the  forty  acre 
tract  was  included  within  the  boundaries  of 
the  other  tract  and  therefore  denied  to  Har- 
man the  tight  to  redeem  any  of  the  forty 
acre  tract  except  a  small  portion  ascertained 
to  be  outside  of  the  boundaries  of  the  other 
tract  Having  found  the  one  hundred  acre 
tract  not  forfeited,  the  court  found  it  un- 
necessary to  say  who  owned  the  tract  with 
right  to  redeem.  It  was  necessary,  however, 
to  determine  the  boundaries  of  the  same,  so 
as  to  find  what  part  of  the  forfeited  forty 
acre  tract  Harman  was  entitled  to  redeem. 

Harman  cannot  complain  of  the  de- 
cree wherein  It  dismisses  the  one  hundred 
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acre  tract  in  which  he  claimed  to  own  a  one- 
half  Interest,  and  the  State  does  not  com- 
plain. Bat  wherein  the  decree  extends  the 
boundary  of  that  tract  so  as  to  Include  the 
greater  part  of  the  forty  acre  tract,  he  Is  af- 
fected and  has  appealed.  For,  ont  of  the  is- 
sue of  forfeiture  or  no  forfeiture,  hla  claim  of 
sole  ownership  In  the  larger  part  of  the  forty 
acre  tract  has  been  adjudged  against  him. 
So  the  case  presents  a  question  of  location 
of  boundaries.  Incidental  to  Barman's  pray- 
er to  redeem  the  forty  acre  tract  which  is 
admittedly  forfeited,  the  question  whether 
the  boundary  is  overlapped  by  the  other  one 
must  be  decided. 

Before  proceeding  farther,  it  is  weU  to 
state  that  the  one  hundred  acre  tract  Is  the 
same  that  was  Involved  in  Oaretta  Railway 
Co.  V.  Fisher  et  al.,  74  W.  Va.  116,  81  S.  B. 
710.  In  that  case  It  was  adjudged  that  the 
one  hundred  acre  tract  was  forfeited,  but 
that  Harman  owned  a  one-half  Interest  there- 
in, subject  to  the  forfeiture.  Now,  if  his  co- 
tenant,  the  Vlrginla-Pocahontas  Coal  Com- 
pany, may  prevail  in  spreading  the  one  hun- 
dred acre  tract  largely  over  the  forty  acre 
tract,  his  dalm  of  sole  ownership  of  the  lat- 
ter is  virtually  reduced  to  a  one-half  Inter- 
est in  that  tract  also. 

[1]  We  are  of  opinion  that  the  court  erred 
In  determining  that  the  boundaries  of  the  one 
hundred  acre  tract  extended  to  any  part  of 
the  forty  acre  tract  Only  by  giving  force  to 
that  which  Is  evidently  a  mistaken  call  in 
the  deed  conid  such  extension  be  made.  But 
the  acceptance  of  that  call  is  certainly  at 
variance  with  the  Intenticm  of  the  iwrties  to 
the  conveyance,  not  only  as  that  Intention 
may  reasonably  be  Inferred  from  the  descrip- 
tion of  the  deed  when  applied  to  an  actual 
survey  of  the  ground,  but  from  the  situation 
and  drcomstances  surrounding  the  parties 
when  the  deed  was  made  and  their  practical 
exposition  of  the  meaning  of  the  deed  by  acts 
under  it.  The  call  is  so  irreconcilable  and  in- 
congruous with  the  very  next  call  in  the 
deed,  with  the  intention  of  the  parties  as 
viewed  from  their  general  situation  and  the 
circumstances  surrounding  them  when  the 
conveyance  was  made,  and  with  the  acts  of 
the  parties  under  the  deed  after  it  was  made, 
that  it  must  be  wholly  rejected.  Matheny  v. 
Allen,  63  W.  Va.  443,  60  S.  B.  407,  129  Am. 
St  Rep.  »84;  6  Cyc.  916;  2  DevUn  on  Deeds 
(8d  Ed.)  §  1013d ;  Tyler  on  Boundaries,  124. 

The  one  hundred  acre  tract  was  conveyed 
by  Preston  Beavers  to  Mary  and  Sarah  Jane 
Farley,  on  February  4,  1880.  The  land  lay 
in  a  remote  and  mountainous  section,  at  that 
time  undeveloped  and  without  accurate  meth- 
ods of  land  transfers.  The  description  given 
is  most  general.  Yet  it  is  only  similar  to 
those  then  generally  employed  in  an  unde- 
veloped section  of  the  country.  It  is  by  no 
means  unusual  for  such  a  description  to  be 
incomplete  or  mistaken.  Not  being  taken 
from  actual  survey,  but  only  from  the  gen- 
eral knowledge  of  the  parties  as  to  the  situa- 


tion of  the>  land,  such  description  can  not  be 
expected  always  to  afford  accurate  or  even 
consistent  boundaries.  In  the  crude  way  of 
transferring  land  by  calls  for  bollows,  spnrg, 
branches,  lines  of  old  surveys,  and  the  like, 
there  was  probability  of  some  one  being  mis- 
taken in  his  recollection  of  Just  how  things 
actually  lay  on  the  ground.  Errors  and  in- 
consistencies could  readily  creep  in.  Remote- 
ness, land  values,  habits  and  education  of  the 
people,  and  other  things,  did  not  tend  to  pro- 
mote accuracy. 

The  description  in  the  deed  referred  to  is 
as  follows: 

"All  that  certain  tract  or  parcel  of  land  nt- 
aated  lying  and  being  in  said  County  and  on 
the  waters  of  Barrenshe  Creek,  bounded  and 
described  as  follows,  viz. :  Beginnlne  at  the 
school  house  running  down  the  Creek  to  the 
Mouth  of  the  mill  hollow  running  up  the  mill 
hollow  to  the  original  line  of  a  survey  said 
Beavers  purchased  of  Peery  et  al.  and  with 
said  line  crossing  the  lick  branch  to  the  top 
of  the  fork  spur  and  down  said  spur  to  the 
creek  about  250  yds.  below  the  mouth  of  Laurel 
Creek  crossing  crossing  same  and  strait  up  the 
hill  to  the  original  line  of  said  survey  and  with 
same  to  above  the  school  house  and  down  the 
hill  to  the  beginning  containing  100  acres  be  the 
same  more  or  less." 

We  recognize  that  it  will  be  impossible  so 
to  delineate  the  lay  of  the  land  as  to  make 
what  we  may  say  in  construing  the  descrip- 
tion wholly  intelligible  to  readers  other  than 
counsel  in  this  case.  That  could  only  be 
done  by  an  exposition  of  the  map  from  whidi 
we  write.  Between  the  Unes  of  this  opinion, 
as  it  were.  Is  that  map.  Yet  its  exposition 
in  the  reports  is  impracticable. 

The  call,  "running  up  the  mill  hollow  to 
the  original  line  of  a  survey  said  Beavers 
purchased  of  Peery  et  al.,"  is  totally  incon- 
sistent and  Incongruous.    No  line  of  the  sur- 
vey which  Beavers  purchased  from  Peery  and 
others   can  be  reached   by  running   up  the 
Mill  Hollow.    To  run  up  that  hollow  no  line 
of  the  survey  will  ever  be  reached,  or  even 
approached.    Yet  there  Is  no  controversy  as  ■ 
to  the  lines  of  the  survey  purchased  by  Beav- 
ers from  Peery  and  others.    A  line  thereof 
is  not  far  from  the  mouth  of  Mill  Hollow,  bat 
by  actual  survey  croeses   Barrenshe  creek 
before  it  reaches  the  mouth  of  the  hollow. 
No  other  lines  of  the  survey  referred  to  have 
any  relation  to  Mill  Hollow.    It  is  this  line 
which  does  have  relation  to  the  hollow  that 
was    evidently    meant    in    the    description. 
Doubtless   it  was  supposed   that   this   line 
crossed  the  hollow  and  then  crossed  BaiT«i- 
she  Creek  below  the  mouth  of  the  hollow, 
instead  of  above  the  same  as  now  shown  by 
recent  survey.    If  this  line  of  the  survey  so 
crossed  the  hollow,  the  call  for  running  up 
the  hollow  to  it  would  be  the  place.     It  I3 
plain  that  the  party  giving  the  description 
must  have  believed  that  a  line  of  the  survey 
crossed  the  hollow  or  came  to  it;   for  the  de- 
scription purports  that  a  line  of  the  survey 
can  be  reached  by  running  up  the  bollow^.    It 
appears  now  that  none  can  be  so  reached,  but 
that  to  go  up  the  hollow  is  to  go  farther  anS 
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farther  from  any  line  of  the  survey,  leaving 
a  body  of  land  that  the  grantor  conceUedly 
did  not  own  between  lines  of  the  survey  call- 
ed for  and  the  hollow.  It  is  this  method  of 
inclusion  that  has  been  appealed  to  for  the 
taking  in  of  the  forty  acre  tract.  The  com- 
missioner  and  the  court  have  said  that  the 
hollow  must  be  adhered  to  to  its  very  head, 
and  th&a  a  straight  line  for  a  long  distance 
to  the  north  supplied  to  reach  a  line  of  the 
survey  that  could  never  in  reason  have  been 
deemed  to  have  had  relation  to  Mill  Hollow. 
This  method  itself  recognizes  a  mistake  in 
the  description — ^the  leaving  out  of  a  call  or 
line.  Is  it  not  more  reasonable  to  assume 
that  the  call  for  running  up  Mill  Hollow  to 
a  line  of  the  survey  is  the  mistaken  one, 
since  no  line  of  the  survey  can  be  found  in 
MUl  Hollow,  than  to  adhere  to  the  call  and 
never  readi  the  place  called  for  by  it?  The 
description  tells  us  to  go  from  the  mouth  of 
Mill  Hollow  to  a  line  of  the  survey;  it  does 
not  t^U  us  to  go  to  the  bead  of  the  hollow 
and  supply  a  long  line  to  the  north  to  reach 
a  line  of  the  survey.  To  reach  any  line  of 
the  survey  by  a  line  from  the  mouth  of  Mill 
Hollow,  we  are  compelled  to  disregard  the 
caU  for  running  up  the  hollow.  But  the  de- 
scription says  we  shall  go  from  the  mouth  to 
a  line  of  the  survey.  What  line?  Plainly 
one  that  had  relation  to  the  hollow,  one  that 
was  thought  of  because  of  its  relation  to  the 
same.  That  line  of  the  survey  can  in  rea- 
son be  none  other  than  the  one  which  by  the 
recent  survey  crosses  Barrenshe  Oreek  above 
the  mouth  of  the  hollow.  True  to  reach  it 
we  must  disregard  the  call  for  running  up 
the  hollow,  but  even  by  doing  this  we  more 
reasonably  conform  to  the  general  Intention 
of  the  parties  expressed  In  the  deed  than 
to  go  wandering  far  from  any  line  of  the  sur- 
vey. The  certainty  of  that  call  loses  its 
weight  when  it  Is  found  to  be  false  by  not 
leading  to  what  It  purports  to  lead  to.  It  is 
at  most  a  general  and  Indefinite  call  Indicat- 
ing direction  or  course  to  the  well  established 
line  of  the  survey  intended  to  be  reached  di- 
rectly by  a  line  from  the  mouth  of  the  hol- 
low. The  call  for  the  line  of  the  survey  Is 
locative  and  iwramount  to  any  direction  giv- 
en for  reaching  it 

The  line  of  the  survey,  called  for  as  being 
reachable  from  the  mouth  of  MUl  Hollow, 
we  are  told  by  the  description  Is  one  that 
will  cross  Lick  Branch.  Disregarding  the 
mistaken  call  for  running  up  the  hollow, 
and  starting  for  the  only  line  of  the  survey 
that  has  any  relation  to  Mill  Hollow,  we 
shortly  reach  that  line.  This  line  continued 
with  other  lines  of  the  survey  crosses  Uck 
Branch.  It  is  said,  however,  that  the  de- 
scription says  "line"  and  not  "lines."  But 
this  seems  a  small  Inconsistency  in  compari- 
son to  what  those  who  call  our  attention  to  It 
would  have  us  do ;  that  is,  to  go  up  the  hol- 
low and  never  reach  any  line  of  the  survey 
that  even  connects  with  one  approaching  or 
crossing  Lick  Branch.     It  seems  more  con- 


sistent with  the  general  intention  of  the  par- 
ties, apparent  from  the  survey  map  of  the 
territory,  to  go  from  the  mouth  of  the  hol- 
low to  the  only  line  of  the  survey  having  re- 
lation to  the  hollow  and  then  to  follow  es- 
tablished lines  of  the  survey  to  a  crossing  at 
Lick  Branch,  than  to  go  up  the  hollow  far- 
ther and  farther  from  any  line  of  the  survey 
and  then  supply  one  long  line  ao  as  to  readi 
a  line  of  the  survey  at  a  point  most  remote 
from  the  hollow  but  just  in  place  to  cross 
IA(A  Branch.  It  is  clearly  apparent  that  the 
parties  meant  to  reach  the  survey  directly 
from  the  mouth  of  the  hollow  and  -  to  be 
guided  by  that  survey  to  a  point  beyond  Lick 
Branclr.  We  can  not  believe  that  they  meant 
to  go  wandering  in  the  mountains,  far  from 
the  survey  which  they  plainly  indicated  must 
be  reached  from  the  mouth  of  Mill  Hollow. 

The  situation  and  circumstances  sorroond- 
Ing  the  grantor  at  the  time  of  the  convey- 
ance negative  any  intention  to  convey  any 
such  boundary  as  would  be  included  by  run- 
ning up  the  hollow  to  its  head  and  supply- 
ing the  long  line  to  the  north.  It  must  be 
conceded  that  he  did  not  own  that  which  la 
thus  taken  in  from  outside  the  Peery  sur- 
vey. It  is  to  be  assumed  that  he  meant  to 
act  fairly  with  the  grantees  and  to  convey 
only  land  which  belonged  to  him.  In  the  ab- 
sence of  plain  Intent  to  do  otherwise,  we  can 
not  Impute  dishonesty  to  him  in  the  convey- 
ance of  land  beyond  his  actual  bounds.  That 
be  was  only  endeavoring  to  convey  from 
what  had  been  conveyed  to  him  by  Peery  and 
others  is  clear,  from  his  situation  as  a  land 
owner  at  the  time.  Indeed  the  description  in 
his  deed,  mistaken  though  it  is,  indicates  the 
same  thing,  when  compared  with  the  sur- 
vey map  before  us. 

E^irther,  there  were  subsequent  acts  of  the 
parties  in  living  under  the  deed,  which  put  a 
practical  construction  on  Its  meaning  as  to 
the  boundary  conveyed.  From  acts  of  both 
the  grantor  and  the  grantees  under  it,  we 
must  know  that  they  never  understood  it  as 
conveying  a  boundary  that  included  land 
south  of  the  Peery  survey  mentioned  In  It 
The  grantor,  soon  after  making  the  convey- 
ance, bought  from  Sayers  land  extending  over 
Mill  Hollow.  Would  he  have  dealt  with  an 
adverse  claimant  if  he  had  theretofore  claim- 
ed to  own  land  on  aU  one  side  of  the  hollow 
to  Its  head,  and  had  conveyed  the  same  to 
others  with  warranty  of  title?  Moreover,  It 
appears  that  Madison  Farley,  the  husband 
and  father  of  the  grantees  in  the  deed  from 
Beavers,  in  two  years  after  the  conveyance 
purchased  the  forty  acres  from  Sayers  and 
took  title  thereto  In  the  name  of  another  in- 
fant daughter,  Matilda.  The  deed  from 
Sayers  describes  the  forty  acre  tract  as  ad- 
joining the  lands  which  Mary  and  Sarah 
Jane  Farley  had  bought  from  Beavers.  l%e 
Parleys  were  all  living  together  as  a  family 
on  the  Beavers  tract.  The  forty  acre  tract 
lay  opposite  their  front  door.  Would  Madl-- 
son,  the  husband  and  father,  acting  for  the 
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ftufilly,  have  bongbt  for  one  Infant  daughter 
land  understood  to  be  In  the  bounds  of  that 
already  owned  by  his  wife  and  another  Infant 
daughter?  For  Mary  and  Sarah  Jane  Fai^ 
ley,  the  grantees  of  Beavers,  he  understood 
and  accepted  the  lines  of  the  Beavers  deed 
as  we  have  construed  the  description  therein. 
And  conveyances  afterwards  made  by  Mary 
and  Sarah  Jane  Farley  show  that  they  under- 
stood the  description  not  to  include  the  forty 
acre  tract. 

[2]  IndicatlTe  also  that  Beavers,  the  grantor, 
did  not  mean  to  include  land  between  the 
hollow  and  the  Peery  survey,  is  the  matter 
of  acreage.  His  deed  calls  for  reasonable 
approximation '  to  one  hundred  acres:  That 
amount  is  found  within  the  survey  from 
which  we  perceive  be  only  meant  to  convey. 
To  indude  the  outside  boundary  is  to  in- 
crease the  acreage  called  tar  in  the  deed 
more  than  fifty  per  cent.  "Where  the  de- 
scription of  land  by  monuments,  distances  or 
otherwise  is  vague  and  Indetlnlte,  by  reason 
of  conflicting  lines  or  omission  at  a  line^  or 
Arom  any  other  cause,  the  statement  of  the 
acreage  is  an  essential  part  of  the  descrip- 
tion." Smith  V.  Owens.  63  W.  Va.  00,  6» 
&  a  762. 

The  forty  acre  tract  is  distinct  and  sepa- 
rate from  the  land  which  Beavers  conveyed 
to  Mary  and  Sarah  Jane  Farley.  This  small- 
er tract,  now  owned  by  Barman  through  con- 
veyances from  Matilda  Farley,  is  not  within 
the  bounds  of  the  one  hundred  acre  tract,  and 
Harman  is  entitled  to  redeem  it 

It  is  submitted  that  the  forty  acre  tract, 
even  if  not  included  within  the  bounds  of  the 
other  tract,  is  now  owned  by  the  Virginia- 
Pocahontas  C!oal  (Company  through  a  tax 
deed  based  on  a  delinquent  sale  in  the  name 
of  Elizabeth  Farley.  Tliat  tax  deed  pur- 
ports not  to  convey  the  forty  acre  tract,  but 
an  undivided  third  interest  in  the  one  hun- 
dred acre  tract  Besides,  it  is  totally  void. 
We  80  held  in  Caretta  Railway  Co.  v.  Fisher 
et  al,  supra. 

Wherein  the  decree  adjudges  the  bounda- 
ries of  the  one  hundred  acre  tract  to  be  In- 
dicated on  the  Bawie  map  by  the  letters  K  L 
MIXRWNOFK  and  denies  to  Har- 
man redemption  of  the  forty  acre  tract  as  in- 
dicated on  the  map  by  the  letters  J  O  O  D 
T  S  Q  J,  it  win  be  reversed,  and  such  de- 
cree as  the  circuit  court  should  have  entered 
in  the  premises  will  now  here  be  made.  That 
decree  will  be  that  the  one  hundred  acre 
tract  conveyed  by  Preston  Beavers  to  Mary 
and  Sarah  Jane  Farley,  on  February  4,  1880, 
includes  none  of  the  land  indicated  on  the 
map  by  the  letters  JOGDTSQJ,  and  that 
Harman  may  redeem  the  latter  upon  the 
payment  of  the  taxes  and  dues  properly 
chargeable  ag;alnst  the  same.  And  the  cause 
will  'be  remanded  with  direction  to  ascertain 
tlie  amount  he  should  pay  and  to  decree  a 
redemption  of  the  land  in  his  favor  when  he 
shall  have  paid  the  amount  necessary  thereto. 


(76  w.  Va.  «S) 
WEST  VIHGINIA  DEVELOPMENT  CO.  t. 
PRES.TON  COUNTY  DBVEIX)PMENT 
CO.  et  al.     (No.  2431.)    . 

(Supreme  Court  of  Appeals  of  West  Virginia. 
June  S,  1915.) 

(BfUabiu  »y  the  Court.) 

1.  iMtmanov  «s>38  —  Biaax  to  RiatEDY  - 
Ej«cticbnt  to  Tbt  TrrLB. 

Pending  a  suit  brought  or  about  to  be 
brought  to  try  title  to  land,  plaintiff  may  by 
injunction  protect  and  maintain  the  status  quo, 
and  prevent  waste  or  irreparable  injury,  until 
the  title  can  be  finally  adjudicated. 

[Ed.  Note. — For  other  coses,  see  Injunction, 
Cent  Dig.  i{  86-90;   Dec.  Dig.  «S=»38.] 

2.  Ikjunotiok  ^=938— Riqht  to  Reusot  — 

EBECTION  of  DAIC— EiJECTHSNT  TO   TBT   TI- 
TUC. 

And  within  this  rule  equity  may  enjoin  the 
erection  of  a  permanent  dam  on  and  across  a 
water  course  on  the  disputed  land  pending  a 
suit  in  ejectment  to  try  the  title  to  the  land. 

[Ed..  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  f{  86-90;  Dec.  Dig.  «s»38.] 

Appeal  from  Circuit  Court,  Preston  County. 

Suit  by  the  West  Virginia  Development 
Company  against  the  Preston  County  Devel- 
opment Company  and  another.  From  decree 
for  defendants,  plalntiK  appeals.  Reversed 
and  remanded. 

Cox  &  Baker,  of  Morgantown,  for  appel- 
lant Smith  &  Jackson,  of  Clarksburg,  and 
Moreland  &  Ouy,  of  Morgantown,  for  appd- 
lees. 

MILLER,  J.  The  decree  or  order  appealed 
from,  pronounced  by  the  Judge  of  tb»  cir- 
cuit court  in  vacation,  on  May  8,  1913,  on 
motion  of  defendants,  dissolved  the  injunc- 
tion theretofore  awarded  by  two  members  of 
this  court  on  May  1,  1913,  enjoining  and  re- 
straining the  Preston  County  Development 
Company  and  Herbert  C.  Greer,  and  each  of 
them, 

"from  the  further  building,  constructing  or  pot- 
ting in  operation  a  dam,  conduit  line  or  power 
plant  upon  Bull  Run  in  Preston  County,  West 
Virginia,  within  or  any  port  of  wbicli  is  within 
the  contour  lines  of  the  water  to  be  impounded 
by  the  dam  of  the  plaintiff  mentioned  in  said 
bill,  at  or  near  Beaver  Hole,  near  the  line  be- 
tween Preston  and  Mononsalia  Counties,  West 
Virginia;  and  from  placing,  transporting  or 
operating  any  machinery  or  appliances  for  the 
purpose  of  such  power  plant,  dam  or  conduit 
line,  located  or  to  be  located  within  the  said 
contour  lines  of  the  water  to  be  impounded  by 
the  said  dam  of  the  plaintiff ;  and  from  the  fur- 
ther constructing  or  operating  of  a  power  plant 
dam  or  conduit  line,  or  any  part  thereof,  below 
the  elevation  070  feet  above  mean  sea  level  (C. 
S.  O.  S.  Datum),  in  or  near  or  upon  said  Bull 
Ron  in  said  Preston  County,  West  Virginia, 
or  elsewhere  within  said  contour  lines,  and 
from  operating  a  power  plant  below  said  eleva- 
tion 970  feet  above  mean  sea  level  in,  near, 
along  or  upon  said  Bull  Run ;  and  from  build- 
ing upon  or  improving  or  from  placing  materials 
upon  the  land  to  the  center  of  BuU  Run  on 
the  side  on  which  is  located  the  Pickenpangh 
heirs  tract  mentioned  in  said  bill,  and  &om 
taking  the  water  from  Bull  Ron  to  the  centei 
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thereof  on  the  side  on  which  the  laid  Picken- 
paugh  hein  tract  ia  located." 

The  case  was  heard  on  said  motion  before 
the  Judge  In  vacation  on  bill,  answer  o(  de- 
fendant company,  and  ex  parte  affidavits  fil- 
ed by  the  parties,  and  by  the  terms  of  the 
order  of  dissolution  it  was  to  be  without 
prejudice  to  plaintiff  to  institute  any  other 
suit  or  proceedings  that  it  might  be  advised 
it  was  proper  to  institute  touching  the  mat- 
ters involved,  and  without  prejudice  to  the 
Institntlon  of  condemnation  proceedings  by 
plaintiff  against  defendants  or  either  of 
them  at  any  future  time,  for  their  lands  or 
the  lands  of  either  of  them,  or  any  part 
thereof  mentioned  and  referred  to  in  the  bill. 

Plaintiff  based  its  right  to  relief  by  Injunc- 
tion on  the  grounds,  first,  that  it  was  prior 
In  time,  and  therefore  In  right,  in  the  loca- 
tion of  its  Beaver  Hole  dam,  a  right  whldi 
It  conceived  was  preserved  to  it  by  section 
16,  chapter  11,  Acts  1913  (Code  1913,  c.  64B, 
§  16  [sec.  3164]),  and  that'  In  attempting  to 
bring  themselves  within  the  exception  of  sec- 
tion 3  (sea  3161)  of  said  chapter,  defendants 
were  not  acting  In  good  faith,  but  for  the 
purix>se  of  fraudulently  Increasing  their  dam- 
ages against  plaintiff  in  condemnation,  and 
of  imposing  upon  it  burdensome  terms  and 
conditions,  which  It  would  be  unable  to  bear, 
and  thereby  defeat  Its  work  of  internal  Im- 
provement provided  for  in  the  statute.  Sec- 
ond, that  defendants,  in  attempting  to  locate 
their  said  dam  and  works  on  Bull  Run,  had 
entered  upon,  and  were  committing  waste 
upon  lands  along  said  run  owned  by  plain- 
tiff, acquired  by  deed  In  fee  absolute  for  the 
very  purpose  of  its  public  works,  and  for 
which,  as  alleged  In  the  bill  and  not  denied, 
and  fully  proven.  It  was  about  to  bring 
ejectment  against  defendants,  and  that  it  had 
the  right  by  injunctive  process  to  preserve 
the  status  quo  until  its  rights  to  said  land 
could  be  finally  adjudicated  in  such  suit 

The  facts  on  which  plaintiff  predicates  Its 
first  ground  for  relief,  are  controverted,  and 
as  the  record  was  presented,  on  pleadings, 
exhibits  and  ex  i>arte  affidavits,  are  not  very 
well  developed.  Moreover,  all  the  facts  per- 
taining thereto  will  necessarily  be  involved  In 
the  proceedings  In  condemnation  yet  to  be 
brought  by  plaintiff  to  take  the  lands  of  de- 
fendants, and  as  we  see  it  we  ought  not  as 
the  case  is  now  presented,  on  this  appealable 
but  Interlocutory  order,  prejudge  or  fore- 
close the  rights  of  the  parties  by  any  adju- 
dication thereon.  We  must  not  be  under- 
stood as  deciding,  however,  that  when  such 
proceedings  In  condemnation  have  been  ma- 
turely brought  a  case  may  not  then  be  pre- 
sented for  a  continuance  of  the  injunction. 
That  question  is  not  presented  and  not  de- 
cided. 

[1,  2]  But  on  the  second  ground  for  relief 
we  are  clearly  of  opinion  that  the  bill  is  well 
founded  and  that  plaintiff  was  and  is  entitled 
to  maintain  the  status  quo  by  the  injunction 


awarded,  until  its  title  to  the  land  claimed 
by  it  along  Bull  Run,  and  sued  for  in  eject- 
ment, can  be  finally  adjudicated.  This  prop- 
osition Is  fully  supported  by  our  cases  of 
Freer  v.  Davis,  52  W.  Va.  1,  syl.  2,  43  8.  E. 
164,  59  L.  R.  A.  656,  94  Am  St  Rep.  895; 
Pardee  v.  Camden  Lumber  Co.,  70  W.  Va.  68, 

73  S.  B.  82,  43  L.  R.  A.  (N.  S.)  262;  Waldron 
V.  W.  M.  Rltter  Lumber  Co.,  70  W.  Va.  470, 

74  S.  B.  687;  Becker  v.  McGraw,  48  W.  Va. 
539,  37  S.  E.  632, 

On  rehearing.  It  is  Insisted  that  these  cas- 
es involving  waste  or  Irreparable  injury,  and 
destruction  of  the  substance  of  the  Inherit- 
ance, can  have  no  application  to  the  case  at 
bar.  Many  decisions  are  found  Justifying  In- 
junctive process  to  stay  or  prevent  the  erec- 
tion of  permanent  structures  like  the  defend- 
ants' proposed  dam  on  the  land  of  another 
the  title  to  which  is  not  in  dispute,  or  as  to 
which  the  title  is  beyond  legal  controversy, 
such  as  an  Inferior  store  building,  which 
would  require  removal,  or  might  prove  a  se- 
rious obstruction  to  the  free  use  by  the  own- 
er of  his  land  and  be  the  beginning  of  an  ad- 
verse title,  Ephraim  Creek  Coal  &  Coke  Go. 
▼.  Bragg,  83  S.  EL  190;  22  Cyc.  834;  the 
erection  of  a  wall  on  another's  land  which 
would  render  It  unfit  for  building  without 
removal  by  him,  Herr  v.  Blerbower,  3  Md. 
Ch.  456;  a  structure  which  will  change  the 
current  of  a  river  and  cause  It  to  overflow 
on  another's  land,  Cobb  v.  Illluols,  etc.,  Co., 
68  lU.  233;  the  building  of  a  brick  wall  pro- 
jecting over  an  adjoining  lot,  although  safe 
and  secure,  Meyer  v.  Metzler,  61  Cal.  142; 
the  building  and  maintenance  of  a  dam  caus- 
ing an  overflow  on  another's  land,  Troe  v. 
Larson,  84  Iowa,  649,  51  N.  W.  179,  35  Am. 
St  Rep.  336;  A.  P.  Cook  &  Ca  T.  Beard,  108 
Mich.  17,  65  N.  W.  518;  40  Cyc.  591.  In  aU 
such  cases  these  authorities  hold  the  Juris- 
diction of  a  court  of  equity  by  injunction 
cannot  be  resisted  upon  the  ground  that  the 
Injury  may  be  compeu.sated  in  money  dam- 
ages, or  that  the  structures  may  be  removed 
at  the  end  of  a  lawsuit 

If  such  be  the  rule  where  the  title  is  not 
in  real  controversy,  we  think  It  follows  that 
where  the  title  Is  in  dispute  and  it  is  alleg- 
ed, and  if  denied,  proven,  that  plalutlff  has 
or  is  about  to  bring  a  suit  In  ejectment  to 
try  the  title,  that  injunction  should  be  avail- 
able to  stay  or  prevent  like  injuries  pending 
a  suit  to  try  title.  The  cases  dted  in  so  far 
as  the  question  of  the  permanency  or  irrep- 
arable character  of  the  injuries -or  the  de- 
struction of  the  substance  of  the  inheritance, 
waste,  and  want  of  adequate  remedy  at  law, 
are  concerned,  are  of  the  class  to  which  the 
case  at  bar  properly  belongs.  And  if  equity 
win  enjoin  trespasses  where  the  title  is  not 
in  actual  controversy,  there  is  no  reason  bas- 
ed on  principle  why  like  relief  should  not  be 
granted,  pending  a  suit  to  try  the  title,  when 
such  a  suit  has  been  or  is  about  to  be  brought 
The  injury  to  the  true  owner  is  ae  great  and 


Digitized  by 


Google 


670 


85  SOUTHEASTERN  RBPORTBR 


(W.Va. 


the  reason  for  staying  waste  and  Irreparable 
injury  as  potent  in  the  one  class  of  cases  as 
in  the  other. 

For  these  reasons  we  are  of  opinion  to  ad- 
here to  our  former  opinion,  to  reverse  the  de- 
cree or  order  below,  and  to  remand  the  cause 
for  further  proceedings  to  be  had  herein  in 
accordance  with  the  principles  enunciated  and 
further  according  to  rules  and  principles  gov- 
erning courts  of  equity. 


(76  W.Va.  «7) 

STATE  V.  SEAMAN.    (No.  2477.) 

(Sapreme  Court  of  Appeals  of  West  Virginia. 
June  8,  1915.) 

(Byllahxu  hy  the  Court.) 

1.  MURICIPAI.  COBPOBATIONS  ®=>700  —   SiDE- 
WAI.K8— DeSTBUCTION   AND   FaILUBB  TO  RjC- 

PAIK— Elements  of  Offense. 

The  offense  created  b;  section  56a.  xlii,  c. 
43,  Code  1913  (sec.  1808),  consists  of  two  ele- 
ments: Destruction  of  or  injury  to  the  side- 
walk, and  failure  to  repair  it 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporaUons,  Gent  Dig.  H  1^95,  1508;  Dec. 
Dig.  <S=»700.] 

2.  MUNICIPAI.  COBPOBATIONS  «S»700— IRJUBT 

TO  Sidewalk  —  Failubx  to   Repaib— In- 
dictment—Sufficienct. 

An  indictment  under  the  statute,  which 
omits  to  allege  failure  to  repair,  is  fatally  de- 
fective on  demurrer. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fj  1495,  1608;  Dec. 
Dig.  <S=>700.] 

Error  from  Circuit  Court,  Roane  County. 

J.  D.  Seaman,  Jr.,  was  convicted  of  Injur- 
ing a  sidewalk  and  failing  to  repair  it,  and 
brings  error.  Reversed,  verdict  set  aside, 
indictment  quashed,  and  accused  discharged. 

Geo.  F.  Cunningham,  of  Spencer,  for  plain- 
tlfC  in  error.  A.  A.  Lilly,  Atty.  Gen.,  and 
Jolm  B.  Morris  and  J.  E.  Brown,  Asst  Attys. 
Gen.,  for  the  State. 

LYNCH,  J.  On  an  indictment  charging  vio- 
lation of  section  SOa.  xlii,  ch.  43,  Code  (sec. 
1806),  defendant  was  found  guilty  and  ad- 
Judged  to  pay  a  fine  and  the  costs  of  the 
prosecution.  The  statute  creating  the  offoise 
sought  to  l>e  charged  provides  that: 

"Any  person  or  persons  who  shall  In  any 
manner  destroy,  take  up,  or  in  any  way  injure 
any  sidewalk  already  constructed,  or  that  may 
hereafter  be  constructed  according  to  the  provi- 
sions of  the  foregoing  section,  and  shall  fail  to 
repair  the  same,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction  thereof,  shall  be 
fined  not  less  than  five  nor  more  than  fifty  dol- 
lars." 

The  sidewalks  contemplated  by  these  sec- 
tions are  those  constructed  by  plank,  gravel, 
concrete,  or  other  suitable  material,  along- 
side public  highways  In  rural  or  suburban 
communities. 

[1,2]  Though  not  specifically  assigned  as 
ground  for  the  demurrer  or  motion  to  quash 
overruled,  In  the  petition  for  writ  of  error 
or  in  argument,  the  material  defect  in  the 
Indictment  is  the  failure  to  aver  all  the  facts 


and  circumstances  essential  to  show  the  of- 
fense prescribed  by  the  statute  and  defoid- 
ant's  violation  of  its  provislona  The  lan- 
guage descriptive  of  the  offense  comprehends 
more  than  destruction  of  the  sidewalk  or  in- 
Jury  to  it  Circumstances  and  conditions  may 
readily  be  perceived  justifying  temporary  In- 
juries to  such  structures,  as  where  they  tend 
to  Impede  or  obstruct  travel,  or  access  to  the 
highway  from  different  portions  of  adjacent 
farm  lands  used  for  agricultural  or  other  par- 
poses,  readUy  conceivable  as  necessary  and 
unavoidable.  Evidently  the  statute  was  not 
Intended  to  subject  to  punishment  those  who^ 
to  subserve  their  immediate  convenience,  may 
cause  a  mere  temporary  injury  to  a  sidewalk 
constructed  under  its  authority.  That  such 
purpose  was  not  within  Its  purview  becomes 
apparent,  In  view  of  the  clear  and  explicit 
terms  used  to  describe  the  offense  it  creates. 
That  offense  Is  composed  of  two  elements: 
Injury  done,  and  failure  to  repair.  Both 
must  concur.  An  Injury  repaired  is  not,  bat 
an  injury  not  repaired  within  a  reasonable 
time  is,  punishable  under  the  statute.  Such 
ia  Its  plain  intendment,  as  manlfesUy  ap- 
pears from  its  express  terms  when  properly 
understood  and  constinied.  So  interpreted, 
it  subjects  to  punishment  any  person  who  de- 
stroys or  injures  the  sidewalk  and  fails  to 
repair  it  Destruction  or  injury,  and  failure 
to  repair,  constitute  the  essential  elements  of 
the  prescribed  offense. 

Well  established  is  the  rule  requiring  an 
indictment  to  allege  all  the  facts  and  circum- 
stances descriptive  of  the  offense  sought  to 
be  charged  and  necessary  to  advise  the  ac- 
cused of  the  nature  and  character  of  the  ac- 
cusation preferred  against  him.  The  indict- 
ment must  aver  every  fact  entering  Into  a 
legal  definition  of  the  crime  he  is  required  to 
answer.  The  charge  that  his  conduct  is  "un- 
lawful" or  "contrary  to  law"  does  not  avail 
to  supply  the  omission  of  a  material  element, 
nor  to  cure  an  imperfect  description,  of  the 
offense.  State  v.  Rlffe,  10  W.  Va.  794 ;  State 
v.  Brewing  Co.,  53  W.  Va.  593,  45  S.  E.  924 ; 
State  V.  Welch,  69  W.  Va.  547,  72  S.  E.  649; 
State  V.  Weir,  71  W.  Va.  93,  76  S.  R  13Sw 
These  requirements  are  applicable  to  statu- 
tory offenses.  The  indictment  must  aver  a 
complete  description.  It  must  state  all  the 
circumstances  constituting  a  definition  of  the 
offense,  so  as  to  ^ring  defendant  clearly 
within  the  statutory  terms,  and  on  Its  face 
show  guilt,  conceding  the  averments  made  to 
be  true.  State  v.  Dolan,  58  W.  Va.  263,  52 
S.  E.  181,  6  Ann.  Cas.  450;  Huff  v.  Com.,  14 
Grat  (Va.)  648.  General  words  must  be  en- 
larged, if  necessary  to  show  a  particular 
wrongful  act  State  v.  Mitchell,  47  W.  Va. 
789,  35  S.  E.  845. 

Because  the  Indictment  faUed  to  comply 
with  these  requirements,  and  to  allege  any 
offense  demanding  punishment,  the  trial 
court  erred  in  oyernillng  the  demurrer  and 
denying  the  motion  to  quash.    We  therefore 
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reverse  the  Judgment,  quash  the  Indictment, 
and  discharge  defendant  from  further  prose- 
cution under  It 

(76  W.  Va.  BOS)  '~^      " 

OHIO  RIVER  CONTRACT  CO.  T.  SMITH. 

(No.  2708.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  8,  1915.) 

(BvUahus  hy  the  Court.) 

1.  Sai;bs  «=>124^Re8cisbion  of  Contbact— 
CoHornoNs— Rbtubn  of  Peopkbtt. 

A  purchaser  of  personal  property,  to  avail 
himself  of  his  right  to  be  relieved  from  his  ob- 
ligation to  pay  the  purchase-  money,  by  rejec- 
tion of  the  subject  of  the  sale  for  noncompli- 
ance with  a  condition  thereof  or  by  rescission 
of  the  contract  for  fraud  or  other  sufficient 
cause,  must  reject  or  return  the  property  in 
toto,  and  thus  place  the  vendor  in  statu  quo  as 
nearly  as  may  be. 

[Ed.  Note. — For  other  cases,  see  Sales,  Gent. 
Dig.  iJ  303-312 ;   Dec  Dig.  «S=>124.] 

2.  SAI.E8    €=3l79  —  AOCBFTANCB    AND    RETKN- 

Tios  OF  Pbopbbtt— Waiveb  of  Conditions 

—Liability  fob  Pbice. 

Acceptance  and  retention  of  part  of  the 
property  by  the  purchaser  is  a  waiver  of  con- 
ditions, misrepresentations,  and  fraud,  and 
binds  him  to  payment  of  the  whole  of  the  pur- 
chase price,  subject  to  his  right  of  recoupment 
to  the  extent  of  the  damages  resulting  from 
breach  of  warranties,  if  any. 

[Ed.  Note. — For  other  cases,  see  Sales,  CJent. 
rWg.  §{  45ft-468;    Dec.  Dig.  «=»179.] 

3.  Sales  «=>437— Action  fob  Pbice— Bbxach 
OF  Wabbantt— Pleading  and  Peoof. 

In  an  action  for  purchase  money,  damages 
for  breach  of  warranty  may  be  proved  nnder 
the  general  issue  in  assumpsit  or  debt,  provided 
notice  of  the  claim  is  filed  as  a  basis  therefor, 
but  not  otherwise. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  IS  1248-1257;   Dec.  Dig.  <S=>437.] 

Error  to  Circuit  Court,  Wood  C!ounty. 

Action  by  the  Ohio  River  Contract  Com- 
pany against  Lloyd  B.  Smith.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

George  W.  Johnson,  Moss,  Marshall  &  For- 
rer,  and  H.  P.  Camden,  all  of  Parkersburg, 
for  plaintiff  In  error.  Ireland  &  Perkins,  of 
Parkersburg,  for  defendant  in  error. 

POFFENBARGER,  J.  Rulings  upon  In- 
structions and  evld«»ce,  the  correctness  of 
which  depends  largely  upon  principles  of  the 
law  of  sales,  are  the  major  subjects  of  com- 
plaint on  this  writ  of  error  to  a  Judgment  for 
$669.38,  In  an  action  of  debt  for  the  alleged 
contract  price  of  certain  steel  sheet  pUlng, 
defense  to  which  was  made  under  the  gener- 
al Issue  and  a  special  plea  of  set-off  for 
freight  on  the  piling,  paid  by  the  defend- 
ant. 

The  contract  out  of  which  the  controversy 
arose  was  a  verbal  one  and  is  to  be  deduced 
from  the  highly  conflicting  testimony  of  three 
witnesses  for  the  plaintiff,  Eichel,  Wright, 
and  Dotson,  all  of  whom  say  there  was  an 
absolute  sale  of  the  piling  at  the  price  of 
$25  per  ton,  and  two  witnesses  for  the  de- 


fendant, himself  and  his  consulting  engineer, 
Burgess,  both  of  whom  say  it  was  to  be  ship- 
ped for  trial  and  subsequent  purchase  or 
rental,  only  in  the  event  It  should  be  found 
fit  for  the  purpose  for  which  the  defendant 
desired  to  use  it  Some  time  after  It  was 
shipped,  the  plaintiff  rendered  a  bUl  for  the 
purchase  money,  framed  in  accordance  with 
its  claim  as  to  the  terms  of  the  agreement. 
The  defendant  says  he  returned  It  with  writ- 
ten notice  of  his  election  not  to  purchase  or 
accept  the  piling  because  it  had  been  found 
unfit  for  use  in  his  work. 

The  material  consisted  of  85  pieces  of  pil- 
ing weighing  nearly  30  tons,  and  was  intend- 
ed for  use  in  the  construction  of  a  cofferdam, 
Incident  to  the  laying  of  filter  beds  Id  the 
Ohio  river,  at  the  dty  of  Parkersburg,  un- 
der a  contract  the  defendant  had  with  the 
city  for  the  Installment  of  a  filtration  plant 
as  a  part  of  its  waterworks.  Eichel,  the  presi- 
dent of  the  Ohio  River  Contract  Company, 
Wright  and  Dotson  were  Interested  in  the 
Parkersburg  &  Marietta  Sand  Company,  a 
corporation,  which  had  the  contract  with  the 
defendant  tor  certain  work  to  be  done  in 
the  construction  of  the  filter  beds.  They 
were  equal  owners  of  its  stock,  and  WVight 
bad  formerly  been  in  the  employ  of  another 
corporation  managed  by  Eichel.  These  dr- 
cumstanoea  are  relied  opon  by  the  defend- 
ant in  connection  with  other  evidence  ad- 
duced by  him,  as  showing  knowledge  on  the 
part  of  the  plaintiff,  through  Eichel,  its  presi- 
dent of  the  nature  of  the  work  to  be  done 
and  the  unfitness  of  the  piling  in  question 
for  use  in  the  prosecution  thereof.  In  fact 
the  Parkersburg  &  Marietta  Sand  Company 
had  purchased  the  greater  part  if  not  all, 
of  its  machinery  from  the  Evansville  Con- 
tract Company  of  which  Eichel  had  been 
manager  and  for  which  Wright  had  worked. 
Eichel  says  the  piling  was  suitable,  but 
could  be  successfully  employed  only  by  the 
use  of  proper  machinery  and  appliances  in 
the  hands  of  experienced  and  competent 
operators  or  workmen. 

When  the  piling  arrived,  the  Parkersburg 
&  Marietta  Sand  Company,  to  whom  the  con- 
tract for  driving  it  had  been  let,  at  once  re- 
ceived and  conveyed  it  to  the  place  at  which 
it  was  to  be  used.  Twenty-three  pieces  of 
it  a  little  more  than  one-fourth  of  the  entire 
lot,  were  driven  Imperfectly  and  with  diffi- 
culty on  account  of  alleged  defects  in  them, 
and  then  the  effort  to  use  them  was  abandon- 
ed and  the  remaining  pieces  conveyed  to 
premises  of  the  Parkersburg  &  Marietta  Sand 
Company  and  there  deposited.  Sulisequent- 
ly,  at  a  date  not  fixed  by  the  evidence,  but 
seemingly  after  the  work  Iiad  been  complet- 
ed, the  23  pieces  that  had  been  driven  were 
bent  over  on  the  bed  of  the  river  and  left 
there.    As  to  this,  the  defendant  says: 

"I  was  on  the  work  when  they  tried  to  pull 
it  and  they  couldn't  Then  they  dug  down 
on  the  outside,  and  it  was  the  intention  to  bring 
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a  float  orer  and  fasten  them  to 'the  float  and 
take  a  boat  and  tow  them  over  and  pitch  them 
on  the  bank;  but  in  the  meantime  Mr.  Ruth 
oame  up  and  ordered  the  pile-driver  men  to 
knock  them  over  in  the  river,  which  he  did. 
And  these  23  pieces  of  piling  are  now  lying  in 
the  river  with  the  ends  lying  over  in  Oie  bot- 
tom." 

Though  It  does  not  appear  from  the  testi- 
mony, Mr.  Rath  was  probably  a  representa- 
tive of  the  government  and  had  no  purpose 
other  than  abatement  of  the  piling  as  an  ob- 
struction to  navigation.  As  to  whether  the 
defendant  took  any  beneficial  use  of  the 
23  pieces,  the  evidence  Is  indefinite.  Morgan, 
an  employe  of  the  Parkersburg  &  Marietta 
Sand  Company,  who  drove  them,  says  he 
quit  driving  them  by  order  of  Wright  to  do 
so  and  to  use,  In  lieu  thereof,  wooden  piling. 
Of  these  driven,  he  says  they  made  the  cof- 
fer Incomplete,  but  not  that,  as  driven,  they 
were  unfit  for  use  or  were  unused. 

[1-3]  Lack  of  any  plea  of  warranty  and 
breach  thereof,  or  notice  of  recoupment, 
limited  the  defenses  to  InsufiSclency  of  the 
evidence  to  establish  a  contract  of  sale,  or  to 
proof  of  a  conditional  sale  and  rejection  of 
the  articles  for  noncompliance  with  the  con- 
dition or  rescission  of  the  contract  Without 
a  notice  thereof,  the  purpose  of  which  Is  to 
prevent  surprise,  a  right  of  recoupment  can- 
not be  relied  upon  as  matter  of  defense. 
Sterling  Organ  Co.  v.  House,  25  W.  Va.  64, 
87.  Such  a  claim  Involves  admission  of  the 
contract  of  purchase  and  acceptance  of  the 
thing  bought,  and  asserts  a  right  to  abate- 
ment of  the  price  to  the  extent  of  the  dam- 
ages flowing  from  the  breach  of  the  war- 
ranty. Neither  in  his  own  testimony  nor 
that  of  any  other  witness  did  the  defendant 
assume  such  an  attitude.  His  sole  contention 
was  entire  nonliability,  and  he  asked  no  in- 
struction authorizing  the  Jury  to  reduce  the 
plalnttfTs  demand  by  an  allowance  for  dam- 
ages.. 

Whether  there  was  a  contract  of  purchase 
before  the  piling  was  shipped,  as  claimed 
by  Blchel,  Wright,  and  Dotson,  or  whether 
it  was  shipped  for  mere  experiment  or  trial, 
with  a  view  to  a  subsequent  purchase  or 
rental,  was  submitted  to  the  jury  by  the  in- 
struction given  at  the  instance  of  the  plain- 
tiff, but  the  correctness  of  that  instruction 
is  challenged  because  it  is  binding  in  form 
and  takes  no  notice  of  the  theories  of  a  con- 
ditional sale  and  rejection  for  noncompliance 
-and  rescission.  This  omission,  as  well  as 
tb&  refusal  of  three  Instructions  asked  for 
by  the  defendant,  embodying  these  theories, 
was  Justified  by  the  acceptance  and  use  of 
the  23  pieces  of  piling  left  In  the  river  and 
failure  to  deposit  them  in  a  place  of  safety. 

The  legal  consequence  of  this  fact  may  not 
have  been  apprehended  or  appreciated  at  the 
time,  but  that  can  make  no  difference.  Ig- 
norantla  legls  nemlnem  ezcusat  The  law 
recognizes  no  partial  rejection  of  the  subject 


of  a  sale,  for  noncompliance  with  a  condi- 
tion and  rescission,  to  be  effective,  mtist  go 
to  the  entire  subject-matter  of  the  contract 
In  this  respect,  the  rules  governing  rescis- 
sion and  rejection  for  noncompliance  with 
conditions  are  identical.  In  the  one  case,  the 
annullment  of  the  contract  must  be  total 
and  complete;  in  the  other,  the  parchaser 
must  reject  In  toto.  In  each,  the  opposite 
party  must  be  put  in  statu  qua  Eagle  Glass 
&  Mfg.  Co.  V.  Supply  Co.,  81  S.  B.  976;  Me- 
chem  on  Sales,  {  1398;  Manss-Bruning  Shoe 
Co.  V.  Prince,  61  W.  Va.  510,  41  S.  E.  907. 
Of  course,  there  are  exceptions  to  all  rules. 
If  goods  are  sold  with  the  privilege  of  a  test 
and  return  in  case  they  are  found  to  be  un- 
suitable or  unsatisfactory,  such  as  are  con- 
sumed by  the  test  do  not  have  to  be  returned. 
Bat,  in  the  case  of  an  Implement  or  machine, 
the  use  of  which  does  not  destroy  It  a  dif- 
ferent rule  necessarily  applies ;  there  being  no 
physical  Impediment  to  Its  return,  nor  any 
reason  for  not  returning  It  Elven  though 
they  may  have  been  Injured  by  the  test  made, 
these  great  sheets  of  steel  had  value.  If  In- 
susceptible of  repair,  their  aggregate  weight 
was  six  or  seven  tons  and  they  had  a  scrap- 
iron  or  Junk  value.  Besides,  a  fair  test 
could  have  been  made  without  the  use  of 
one-fourth  of  the  entire  quantity. 

Under  this  hard  and  fast  rule  of  the  law 
of  sales,  relaxation  of  which  public  policy 
forbids  In  the  Interest  of  certainty  and  stabil- 
ity of  commercial  transactions,  the  evidence 
of  conditions,  misrepresentation,  and  defects 
and  unfitness  which  might  have  afforded 
ground  for  rejection  or  rescission  goes  for 
naught  All  these  rights  are  deemed  by  the 
law  to  have  been  waived  or  abandoned  by 
partial  acceptance  of  the  piling,  whether  the 
defendant  actually  Intended  to  give  them  up 
or  not 

Assuming  the  limitations  of  the  cross-ez- 
amhiatlon  of  Elchel,  Wright,  and  Omelaer 
would  have  been  erroneons,  if  the  defendant 
had  preserved  his  right  of  rejection  for  non- 
compliance with  conditions,  the  conclusion 
just  announced  renders  the  subject-matter 
of  the  questions  immaterial.  In  view  of  the 
tact  on  which  It  is  based,  the  ooort  conld 
have  eliminated  all  of  the  evidence  of  con- 
ditions, warranties,  and  misrepresentations. 
For  the  same  reason,  the  subject-matter  of 
some  of  the  offers  of  evidence  by  the  de- 
fendant, which  the  court  rejected,  was  im- 
material. In  some  instances,  objections  were 
sustained  to  repetitions  of  testimony,  and. 
In  others,  the  witnesses  subsequently  testified 
to  matters  as  to  which  their  evidence  had 
been  excluded.  All  of  these  rulings  have 
been  carefully  examined,  and  nothing  prej- 
udicial in  them  has  been  discovered.  To  set 
them  all  out  here  and  analyze  them  vronld 
be  a  useless  consumption  of  time  and  qiaoBw 

The  Judgment  will  be  affirmed. 
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OOniiA  SOUTHERN  RT.  CO.  ▼.  FLETCH- 
ER.   (No.  6003.) 

(Court  of  Appeals  of  Oeorgia.    Jnne  28,  1916.) 

(Syllahu*  hv  the  Court.) 

1u  PIXA.DINQ    4s»104— VBNnx— Pbesentatio:? 
OF  Issx:b. 

While  the  venue  of  the  injury  was  not  di- 
rectly shown  by  the  evidence,  the  record  in  the 
case  does  not  show  that  any  demurrer  or  pica  to 
the  jurisdiction  of  the  court  was  filed  by  the  de- 
fendant, and  without  such  a  plea  there  was  no 
issue  as  to  the  venue  made  in  the  court  l>elow. 
Central  of  Georgia  Ry.  Co.  v.  Dowe,  6  Ga.  App. 
858,  65  S.  E.  1091 :  Central  Railroad  v.  De- 
Bray,  71  Ga.  406  (2).  There  is  no  contention 
that  the  injury  did  not  occur  in  the  county 
where  the  suit  was  filed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  M  213-217 ;    Dec.  Dig.  €=>104.] 

2.  APPIAL  AMD  Ebbob  «=s>1005— Discretion- 
ABT  RuuNG— Denial  ot  New  Tbial. 

There  was  some  evidence  to  support  the 
Ending  of  the  jury,  and,  the  trial  judge  having 
approved  it,  his  discretion  in  overruling  the  mo- 
tion for  a  new  trial  will  not  be  controlled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  (Jent  Dig.  f§  8860-3876,  3848-3950; 
Dec.  Dig.  <S=>1005.] 

Error  from  City  Conrt  of  Fitzgerald;  D. 
E.  Griffin,  Judge. 

Action  by  R.  B.  Fletcher  againat  the  Ocllla 
Southern  Railway  Company.  Judgment  for 
plaintlfT,  and  defendant  brings  error.  Af- 
firmed. 

H.  J.  Qulncey,  of  Ocllla,  and  Elklns  & 
Kopliu  and  J.  B.  Wall,  all  of  Fitzgerald,  for 
plaintiff  in  error.  McDonald  ft  Grantham,  of 
Fitzgerald,  for  defendant  In  error. 

BROXLES,  J.    Judgment  affirmed. 


ae  Oa.  App.  536) 

CHAMPION  MFG.  CO.  et  al.  v.  W.  W.  CRAN- 
DALL  ft  GO.    (No.  6018.) 

(C<ourt  of  Appeals  of  Georgia.    June  28,  1915.) 

CSyUatK*  iv  the  Court.) 
1.  Contracts  «=»245— Evidence  ®=3397— Pa- 

BOI. 

Previous  negotiations  are  merged  in  a  sub- 
sequent written  contract,  and  additional  obliga- 
tions cannot  be  grafted  thereon  by  parol  testi- 
mony, unless  made  subsequently  to  the  contract 
and  upon  a  valuable  consideration.  Smith  v. 
Newton,  59  6a.  113.  The  trial  judge  did  not 
err  in  his  ruling  upon  the  admissibility  of  evi- 
dence, nor  in  his  remark  complained  of  in  the 
fourth  ground  of  the  amendment  to  the  motion 
for  a  new  trial,  nor  in  his  charge  in  reference  to 
the  clearly  opmionative  statements,  alleged  to 
have  been  made  by  the  plaintiff,  as  to  the  prob- 
able volume  of  sales  of  the  defendant's  patented 
device.  Terbnne  v.  Coker,  107  Ga.  352,  33  S.  E. 
394 ;  Dortie  v.  Dngas,  55  Ga.  484,  495 ;  Angler 
V.  Equitable  Association,  109  Ga.  625  (3),  36  S. 
E.  64 ;    Baldwin  v.  Daniel,  69  Ga.  782. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1129,  1130;  Dec.  Dig.  (S=>245; 
Evidence,  Cent.  Dig.  §S  1756-1765;  Dec.  Dig. 
«^=397.] 


2.  Vebdict  and  Denial  ov  New  Tbial  Ap- 

PBOVED. 

The  evidence  fully  authorized  the  verdict, 
no  error  of  law  appears,  and  the  court  did  not 
err  in  overruling  the  motion  for  a  new  trial. 

Error  from  City  0>urt  of  Macon;  Robert 
Hodges,  Judge. 

Action  between  the  CJhamplon  Manufactur- 
ing Company  and  others  and  W.  W.  Crandall 
&  Co.  From  the  judgment,  the  parties  first 
mentioned  bring  error.     Affirmed. 

J.  E.  Hall  and  John  R.  L.  Smith,  both  of 
Macon,  for  plaintiffs  in  error.  Hardeman, 
Jones,  Park  &  Johnston,  of  Macon,  for  de- 
fendants in  error. 

BROTIiES,  J.    Judgment  affirmed. 


(Ifi  Oa.  App.  Et4> 

MACON  GEORGIA  STATE  FAIR  ASS7?  v. 

GORDON  etal.    (No.  6012.) 
(Court  of  Appeals  of  Georgia.    June  28,  1915.) 

(SyHalvt  ly  the  Oowrt.) 

1.  General  Dehtjbbeb. 

The  court  did  not  err  in  overruling  the  gen- 
eral demurrer. 

2.  Pleading  ^s9246  —  Special  Dekubbeb  — 
Amendment. 

The  special  grounds  of  demurrer,  having 
been  met  by  proper  amendment,  were  also  prop- 
erly overruled. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  635,  653-675 ;   Dec.  Dig.  «=9245.] 

3.  Verdict  and  Denial  op  New  Tbial  Af- 

PBOVED. 

The  evidence  abundantly  authorized  the  ver- 
dict, and  the  court  committed  no  errors  in  his 
charge,  or  in  his  refusal  to  charge,  which  re- 
quire the  grant  of  a  new  trial. 

Error  from  C!lty  <>>urt  of  Macon ;  Robert 
Hodges,  Judge. 

Action  between  the  Macon  Georgia  State 
Fair  Association  and  E.  Gordon  and  others. 
From  the  judgment,  the  Fair  Association 
brings  error.  .Affirmed. 

Miller  ft  Jones,  of  Macon,  for  plaintiff  in 
error.  Nottingham  &  Nottingham,  of  Macon, 
for  defendants  in  error. 

BROYLiES,  J.    Judgment  affirmed. 


(16  Oa.  App.  484) 
McCOLLOTTGH  et  al.  v.  HAND.  (No.  620&) 
(Court  of  Appeals  of  Georgia.    June  25,  1915 ) 

(8yllahu»  by  the  Court.) 

1.  Shebiits  and  Constables  <8=>161  —  Ac- 
tion ON  Constable's  Bond— Right  of  Ao- 
TioN— Pbiob  Adjudication. 

FoL  Code  1910,  §  12,  provides  that  suit 
on  the  bond  of  a  public  officer  may  be  brought 
by  any  person  aggrieved  by  the  official  miscon- 
duct of  the  officer.  A  constable  is  required 
to  give  a  bond  conditioned  on  the  faithful  per- 
formance of  his  duties  (Civ.  Code  1910,  §  4691); 
and  for  any  breach  thereof  the  constable  and 
the  sureties  on  his  tiond  may  tie  sued.  No  prior 
adjudication  upon  a  rule  is  requisite  to  entitle 
the  aggrieved  party  to  bring  action  on  the  bond. 
McCain  v.  Bonner,  122  Ga.  842  (3),  51  S.  B. 
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36;   Jefferson  t.  Hartley,  81  6a.  716,  9  S.  E. 
174. 

[EM.  Note. — ^For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  §$  383-387;  Dec.  Dig. 
®=>161.] 

2.  AoTioR  ON  Constabi.e's  Bond. 

The  allegations  of  the  plaintiff's  petition  set 
forth  a  cause  of  action,  and  the  form  of  the 
present  action  does  not  preclude  the  defendant 
from  setting  up  any  defense  of  which  be  may 
have  availed  himselt,  had  the  plaintiff  elected  to 
proceed  by  a  rule. 

Error  from  City  Court  ot  Newman ;  W.  A. 
Post,  Judge. 

Action  between  Lewis  McCoUougb  and  oth- 
ers and  Lee  Hand.  From  the  Judgment,  the 
parties  first  mentioned  bring  error.   Affirmed. 

W.  C.  Wright,  of  Newman,  for  plaintiffs  In 
error.  H.  A.  Allen,  of  Atlanta,  for  defendant 
In  error. 

WADE,  J.    Judgment  affirmed. 

a«  Ga.  App.  637) 

THOMASVILLB  IRON  WORKS  t.  CLARK. 

(Na  6046.) 
(Court  of  Appeals  of  Georgia.    June  28,  1916.) 

(Byndbut  ty  tKe  Court.) 

1.  Appeai.  and  Ebbob  ®=>78— Decisions  Ap- 
PKAiABLB — Writ  of  Ebbob— Pbematueitt— 
Dismissal. 

The  suit  was  for  the  contract  price  of  12 
pumps  made  to  order  for  the  defendants,  ag- 
gregating |270,  and  also  to  recover  a  further 
sum  for  swinging  a  certain  door  for  them,  and 
for  one  automobile  axle  sold  to  them,  amounting 
to  $18.46  additional.  Those  paragraphs  of  the 
petition  which  alleged  indebtedness  for  the 
pumps  were  stricken  on  demurrer,  and  the  re- 
mainder of  the  petition  was  allowed  to  stand. 
The  plaintiff  excepted  to  the  order  sustaining 
the  demurrer.  Held,  there  was  no  final  judg- 
ment in  the  case,  and  the  bill  of  exceptions  em- 
braces a  matter  which  is  only  of  an  interlocu- 
tory character,  and  which  therefore  is  not  prop- 
erly the  subject-matter  of  a  final  bill  of  excep- 
tions. The  writ  of  error  to  this  court  is  there- 
fore premature.  Case  Threshing  Machine  Co. 
V.  Hodges,  9  Ga.  App.  722,  72  S.  B.  189;  Har- 
rell  V.  Southern  Railway  Co.,  13  Ga.  App.  409, 
79  S.  E.  240,  and  cases  there  cited. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  426.  434,  464-477,  480, 
481;  Dec.  Dig.  ®=>78.] 

2.  Afpeai.  and  Ebbob  $=9776  —  PsEHATtTSK 
BrLL  OF  Exceptions  —  Bxcbptions  Pen- 
dente Lite. 

This  court  declines  to  allow  the  plaintiff  in 
error  the  privilege  of  filing  Its  bill  of  exceptions 
as  exceptions  pendente  lite. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S!  3116-3119;  Dec  Dig.  «=» 
776.] 

Error  from  City  Court  of  ThomasvlUe; 
W..  H.  Hammond,  Judge. 

Action  by  the  Thomasvllle  Iron  Works 
against  J.  T.  Clark.  A  demurrer  to  a  por- 
tion of  the  petition  was  sustained,  and  plaln- 
tlft  brings  error.    Writ  of  error  dismissed. 

Roscoe  Luke,  C.  E.  Hay,  and  Louis  S. 
Moore,  all  of  ThomasTlUe,  for  plaintiff  in  er- 
ror. J.  H.  Merrill,  of  Thomasvllle,  for  de- 
fendant in  error. 


WADE,  J.  [1, 2]  It  Is  unnecessary  to  com 
ment  on  the  ruling  stated-  In  the  first  bead- 
note.  While  this  court,  as  well  as  the  So- 
preme  Court,  has  frequently  permitted  plain- 
tiffs in  error  to  file,  as  exceptions  pendente 
lite  in  the  court  below,  bills  of  exceptions 
which  were  prematurely  brought,  the  pra^ 
tice  is  not  (me  that  should  be  encouraged, 
and  the  privilege  should  be  accorded  onl; 
where  it  appears  (In  the  absence  of  any  dis- 
tinct and  clear  ruling  on  the  question  tber^ 
by  presented)  that  the  premature  bill  of  ex- 
ceptions was  sued  out  for  the  evident  pur- 
pose of  reviewing  a  Judgment  which  might, 
under  some  view  or  interpretation  thereof,  be 
reasonably  considered  a  final  Judgment  In 
the  case.  To  invariably  permit  a  party, 
where  no  special  reason  is  disclosed  by  the 
record  for  a  departure  in  his  favor  from  the 
usual  rule,  to  file  as  exceptions  pendente  lite 
a  bin  of  exceptions  prematurely  brought  to 
this  court,  would  be  to  allow  In  every  In- 
stance an  opportunity  to  Institute  an  experi- 
ment, at  the  cost  of  time  and  expense  to  the 
opposite  party,  as  well  as  to  Impose  upon 
this  court  the  wholly  unnecessary  burden  of 
passing  on  the  same  case  twice  at  least.  If 
not  more  often.  There  have  been  rariatloDs 
from  the  ruling  here  announced,  which  ap- 
pear to  have  been  prompted  by  charity  to- 
wards plaintiffs  in  error,  and  by  unselfish 
di&Tcgard  of  the  useless  labor  thus  imposed 
upon  this  court;  but.  In  view  of  the  Increa* 
Ing  volume  of  business  coming  before  us  for 
attention,  we  must  hereafter  endeavor  to  cur- 
tall  by  every  proper  method  the  unnecessary 
bringing  of  questions  to  this  court  for  solu- 
tion, and  to  sanction  generally  the  practice 
of  allowing  bills  of  exceptions  prematurely 
brought  here  to  be  filed  as  exceptions  pen- 
dente lite  in  the  court  below  would  naturally 
tend  to  increase,  rather  than  to  restrict,  the 
bringing  of  cases  to  this  court  When  the 
rights  of  all  parties  can  be  preserved  by  the 
filing  of  exceptions  pendente  lite,  and  the  en- 
tire case,  after  It  has  been  finally  disposed  ot 
can  be  considered  and  reviewed,  it  Is  not 
only  contrary  to  law  (Civil  Code,  i  613m. 
but  entirely  unreasonable,  to  expect  this 
court  to  expend  the  time  and  energy  neces- 
sary to  take  several  bites  from  one  cherry, 
rather  than  to  masticate  and  digest  the 
whole  (including  the  stone)  at  one  time. 

Writ  of  error  dismissed. 

(IS  Go.  App.  (TT) 
WIGGINS  V.  STATE.    (No.  6(64.) 
(Court  of  Appeals  of  Georgia.    June  25,  1915.) 

(Syllabtu  &v  the  Court.) 

Cbihinal  Law  <i=>668  —  Statement  or  Ac- 
cused— Chabacteb  of  Deceased. 

The  majority  of  the  court  are  of  the  opin- 
ion that  this  case  is  controlled  by  the  ruling  in 
VauKhn  v.  State,  88  Ga.  731,  16  S.  E.  64. 

See,  also,  Daniel  v.  State,  103  Ga.  202.  29  i 
E.  767 ;  Baker  v.  State,  142  Ga.  619,  83  S.  E. 
531,  in  which  it  was  held,  that— "in  making  his 
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statement  to  the  jury  as  proTided  for  by  statute, 
the  prisoner  not  bein^  sworn  as  a  witness,  nor 
subject  to  eross-examuiation,  nor  restricted  by 
rules  of  evidence,  he  cannot  lay  the  founda- 
tion for  introducing  in  his  favor  evidence  that 
would   otherwise   be   inadmissible,"   and   conse- 

Siently  that  the  trial  judge  did  not  err  in  ex- 
uding testimony  as  to  the  violent  and  tur- 
bulent character  of  the  deceased,  offered  in  be- 
half of  the  prisoner;  it  not  appearing  by  the 
evidence  that  the  character  of  the  deceased  in 
that  respect  was  known  to  the  accused.  For 
my  part,  I  think  that,  under  the  rule  that  "a 
defendant  charged  with  murder  can  introduce 
proof  that  the  deceased  was  a  person  of  violent 
and  turbulent  character,  where  it  was  shown 
prima  facie  that  the  defendant  had  been  assailed 
and  is  honestly  seeking  to  defend  himself  (Doyal 
T.  State,  70  Ga.  134) ,  Uie  statement  of  the  accus- 
ed alone  may  present  such  a  prima  facie  case  as 
to  authorize  the  introduction  of  proof  aliunde 
that  the  deceased  was  a  man  of  violent  and  tur- 
bulent character.  If,  in  according  to  the  state- 
ment of  a  defendant  preference  over  the  sworn 
testimony.^  the  jury  may  acquit  the  defendant, 
certainly  in  a  doubtful  case  the  statement  may 
provide  such  a  prima  facie  case  that  the  pris- 
oner was  assailed,  and  that  it  was  necessary 
to  defend  himself,  as  to  allow  him  corrobora- 
tion and  require  the  admission  of  any  testimony 
tending  to  illustrate  to  the  jury  the  motive  by 
which  he  was  actuated.  Keener  y.  State,  18 
Ga.  223,  63  Am.  Dec.  269. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law    Cent  Dig.  {{  1684-1590;   Dec.  Dig.  <3=> 

RuaseU,  0.  J.,  dissenting. 

E^nor  from  Superior  Conrt,  Waahiogton 
County;  B.  T.  BawUngs,  Judge. 

Mody  Wiggins  was  convicted  of  a  crime, 
and  be  brings  error.    Affirmed. 

E^rans  ft  Evans,  of  Sandersrille,  for  plain- 
tiff in  error.  R.  Lee  Moore,  SoL  Gen.,  of 
Statesboro,  for  the  State 

PER  CURIAM.   Judgment  affirmed. 

RUSSELL,  a  J.,  dissents. 


(It  Oft.  App.  537) 

SAVAGE  v.  ATLANTIC  COAST  LINE  R. 
CO.    (No.  6019.) 

(Coort  of  Appeals  of  Georgia.    June  28,  1916.) 

(Byltalu*  by  the  Court,) 

Afpeai.  akd  Erbob  <S=>979— DiscBxnoNABT 
Rttung — Gbantinq  New  Trial. 

This  being  the  first  grant  of  a  new  trial, 
and  it  not  being  made  to  appear  that  the  judge 
abnaed  his  discretion,  or  that  the  law  and  facts 
required  the  verdict  rendered  therein,  the  judg- 
ment will  not  be  disturbed  by  the  Court  of  Ap- 
peals. Civil  Code  1910,  i  6204.  Even  if  the 
evidence  required  a  verdict  for  the  plaintiff,  it 
cannot  be  said  that  the  finding  for  the  exact 
amount  of  the  verdict  rendered  was  demanded 
in  sacb  a  sense  that  the  exercise  of  the  discre- 


tion of  the  trial  judge  npon  that  point  was  pre- 
cluded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  3871-3873,  3877;  Dec.  Dig. 
iS=»979.] 

Error  from  City  Court  of  Macon;  Robert 
Hodges,  Judge. 

Action  by  John  Savage  against  the  Atlan- 
tic Coast  Line  Railroad  Company.  Verdict 
for  plaintiff,  new  trial  granted,  and  plaintiff 
brings  error.    Affirmed. 

Robert  L.  Bemer,  of  Macon,  for  plaintiff 
In  error.  Hardeman,  Jones,  Park  ft  John- 
ston, of  Macon,  for  defendant  In  error. 

RUSSELL,  0.  J.    Judgment  affirmed. 


(16  Oa.  App.  SS9) 

ROSENBUSCH  v.  LESTER  BOOK  &  STA- 
TIONERY CO.    (No.  6148.) 
(Court  of  Appeals  of  Georgia.    June  28,  1916.) 

(Svnabus  hv  the  Court.) 
Apphal  and  Ebrob  iS=>1001— Cebtiobabi  <3=» 

I^-Vkbdict— Evidence. 

Though  the  testimony  was  somewhat  un- 
certain and  unsatisfactory,  there  .was  some  evi- 
dence to  support  the  finding  in'  favor  of  the 
plaintiff,  and  therefore  the  )ud^  of  the  supe- 
rior court  did  not  err  in  declining  to  sanction 
the  petition  for  certiorari,  which  set  forth  no 
reversible  error.  If  there  was  even  slight  evi- 
dence to  support  the  verdict  or  judgment  of 
which  complaint  was  made,  he  was  under  no  ob- 
ligation to  sanction  the  petition,  unless  some 
sufficient  legal  error  appeared  therein.  We  re- 
peat what  was  said  by  this  court  in  Meeks  v. 
Carter,  5  Ga.  App.  421-423,  63  S.  E.  517,  that, 
in  cases  brought  up  by  exceptions  to  a  refusal  to 
sanction  or  to  a  judgment  overruling  a  certio- 
rari "we  do  not  propose  to  reverse  the  judgment 
for  minor  and  trivial  errors,  when  it  is  plain 
that  substantial  justice,  or  a  close  approxima- 
tion thereto,  has  been  done,"  and  where  there  is 
any  evidence  to  support  the  verdict  or  judg- 
ment objected  to  as  being  without  evidence  to 
support  it. 

[Eid.  Note; — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  3922.  3928-3934;  Dec. 
Dig.  «=>1001 ;  Certiorari,  Cent  Dig.  ||  98-107 ; 
Dec.  Dig.  <8=»44.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  the  Lester  Book  ft  Stationery 
Company  against  G.  H.  Rosenbuscb.  Judg- 
ment for  plaintiff,  sanction  of  i>etltion  for 
certiorari  refused,  and  defendant  brings  er- 
ror.   Affirmed. 

Gober  &  Jackson,  of  Atlanta,  for  plaintiff 
in  error.  C.  V.  Hohensteln  and  Felder  ft 
Cobum,  all  of  Atlanta,  for  defendant  in  er- 
ror. 

WADE,  J.    Judgment  affirmed. 
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as  Oe.  App.  47S) 

BLEDSOB  T,  CITX  OF  JACKSON. 
(No.  6076.) 

(Court  of  Appeals  of  Georgia.    June  25,  1915.) 

(Svllalut  ly  the  Court.) 

1.  (jBnriNix   Law   «=>3M  —   Intojcicatiwo 
LtquoBS  <S=9236— Intoxicatino  Nature  or 

BeEB— EVIDINOE— JtTDICIAI.  NOTICE. 

Wbile  tbe  courts  do  not  take  judical  cog- 
nizance of  the  fact  that  liquor  not  otherwise 
denominated  than  as  "beer"  is  intoxicating 
(liampkin  t.  Atlanta,  9  Oa.  App.  470,  472,  71 
S.  E.  766),  still,  in  a  prosecution  under  a  munic- 
ipal ordinance  forbidding  the  keeping  of  intox- 
icants for  the  purpose  of  illegal  sale,  evidence 
to  the  effect  that  the  beer  alleged  to  have  been 
purchased  by  a  witness  was  the  kind  that  he 
bought  in  barrooms,  and  that  six  or  seven  bot- 
tles of  such  beer  would  make  him  drunk,  may  be 
sufficient  to  support  the  inference  that  the  liq- 
nid  in  question  was  intoxicating. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  700-717,  2961% ;  Dec.  Dig. 
4=»304;  Intoxicating  Liquors,  CJent  Dig.  IS 
489^91;    Dec.  Dig.  <8=>236.] 

2.  MuNioiFAi,  Corporations  ®=>642— Yioul- 
TioN  or  Obdinanob— OsEDiBiuTr  or  Wir- 

NESSEa. 

Though  the  evidence  in  this  case  is  weak, 
and  comes  entirely  from  two  witnesses  who  tes- 
tified that  they  were  paid  $10  in  each  case  of 
this  kind  in  which  a  conviction  was  secured,  the 
judge  of  the  superior  court  did  not  err  in  over- 
ruling the  certiorari,  since  the  credibility  of  wit- 
nesses is  a  matter  addressed  solely  to  the  discre- 
tion of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  i|  1412-1415;  Dec. 
Dig.  «=:>642.] 

Error  from  Superior  Court,  Butts  County ; 
R.  T.  Daniel,  Judge. 

Emma  Bledsoe  was  convicted  of  violating 
an  ordinance  of  the  city  of  Jackson,  certio- 


rari was  overruled,  and  sbe  brings  error. 

Affirmed. 

C.  U  Redman,  of  Jackson,  for  plaintiff  In 
error.  J.  T.  Uodre,  of  Jackson,  for  defendant 
in  error. 

RUSSEIIi,  a  J.    Judgment  afllrmed. 

CARSWELIi  T.  MAYOR  AND  COUNCIL  OF 

CITX  OF  WAYNESBORO.    (Na  6127.) 
(C!onrt  of  Appeals  of  Georgia.    June  25,  1915.) 

(Byllabu$  by  the  Court.) 

MuNioiPAL  Corporations  «=>642  —  V101.A- 
noN  or  Obdinance— AsaioNMENT  or  Eb- 
bob^Petition  roB  Cebtiobabi. 

A  general  assignment  of  error  in  a  peti- 
tion for  certiorari  that  the  municipal  court 
erred  in  entering  up  the  judgment  of  which  com- 
plaint is  made,  without  more,  is  insufficient  to 
present  the  point  that  the  municipal  ordinance, 
under  which  the  petitioner  was  convicted,  was 
void  because  the  municipality,  without  express 
legislative  authority,  had  assumed  to  penalize 
an  act  already  made  an  offense  by  the  laws  of 
the  state.  There  being  no  other  or  further  as- 
signment of  error,  the  judge  of  the  superior 
court  did  not  err  in  overruling  the  certiorari. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1412-1415;  Dec. 
Dig.  «=»642.] 

Error  from  Superior  Court,  Burke  (Jonn- 
ty;  W.  W.  Sheppard,  Judge. 

P.  H.  Carswell  was  convicted  of  violating 
an  ordinance  of  Waynesboro,  certiorari  was 
overruled,  and  he  brings  error.    Affirmed. 

C  B.  Garlick,  of  Waynesboro,  for  plalotifl 
In  error.  H.  J.  Fnllbright,  of  Waynesboro, 
for  defendant  in  error. 

RCSSELL,  C.  J.     Judgment  affirmed. 


^ssFor  other  cases  see  aame  topic  and  KBY-NUMBER  in  all  Key-Numbered  Plgests  and  Indezea 


Digitized  by 


Google 


Ga.) 


SEABOABD  AIB  JJJSTE  BT.  y.  BBAII^ET 


•77 


(16  Ga.  App.  470) 

STEINHAUEB  &  WIGHT.  Inc..  t.  THOMP- 
SON.   (No.  6872.) 

(Court  of  Appeals  of  Georgia.    June  20,  1916.) 

(ByttaiiM  (y  the  Court.) 

1.  Etidxnck  ®=;>455— PaboI/— Contbact  or 
Saue. 

Where,  in  a  contract  for  the  sale  of  an 
automobile  the  time  of  delivery  is  not  fixed  oth- 
erwise than  by  a  stipulation  that  the  automo- 
bile will  be  delivered  "as  early  as  possible,"  pa- 
rol evidence  is  admissible  to  explain  the  mean- 
ing of  the  term  "as  early  'as  pcrasible,"  as  It 
was  understood  by  the  contracting  parties  at  the 
time  of  making  the  contract,  and  testimony  on 
this  point  is  not  subject  to  the  objection  that  it 
tends  to  vary  die  terms  of  the  written  instru- 
ment. 

[Ed.  Note. — For  other  .cases,  see  Evidence, 
Cent  Dig.  i  2104;    Dec.  Dig.  <S=^56.] 

2.  Sales  ®=>382,  884— Bbeach  of  Contraoi 
— Remedy  of  Sklleb^Msabubb  or  Dauao- 

XS— EVIDKNCK. 

Upon  the  breach  of  a  contract  of  sale,  the 
rendor  may  recover  such  damages  as  naturally 
arise  according  to  the  usual  course  of  things, 
and  such  damages  as  were  contemplated  by  ue 
parties,  at  the  time  the  contract  was  made,  as 
the  probable  result  of  a  breach;  and  necessary 
expenses  incurred  by  either  party  in  complying 
with  the  contract  may  be  recovered;  but  the 
provisions  of  sections  4395  and  4402  of  the 
Civil  Code  of  1910  have  no  application  when 
the  property  which  has  been  rejected  by  the 
buyer  is  resold  by  the  vendor.  In  such  a  case 
the  measure  of  the  vendor's  damages  is  the  dif- 
ference between  the  contract  price  and  the  price 
on  resale.  Civil  Code  1910,  i  4131.  The  de- 
fendant by  its  plea  of  get-off  was  confined  to  the 
measure  of  damages  specified  in  the  particular 
remedy  provided  by  section  4131,  which  the 
defendant  selected.  Accordingly  the  trial  judge 
did  not  err  in  repelling  testimony  to  the  ef- 
fect that  the  failure  of  the  purchaser  to  take 
an  automobile  placed  upon  the  vendor  the  ne- 
cessity of  selling  the'  car  again  at  an  expense 
consisting  of  show  room,  shop,  and  selling  force, 
amounting  to  10  per  cent,  of  the  list  price  of  the 
car.  Especially  was  the  exclusion  of  this  tes- 
timony harmless  in  view  of  the  fact  that  there 
'was  no  evidence  as  to  the  price  at  which  the  car 
'was  resold  by  the  vendor. 

pa.  Note.— For  other  cases,  see  Sales,  Cent. 
I>ig.  Si  1096,  1098-1107;  Dec.  Dig.  <S=»3S2, 
384.] 

8.  Sales  «=>398— Breach  of  Contract— Ac- 
tion FOB  Deposit  — Instbuctionb  — Evi- 
dence. 

This  suit  was  an  action  to  recover  a  de- 
posit with  the  vendor,  to  be  applied  in  partial 
payment  for  an  automobile  which  was  to  be 
delivered  by  the  vendor  to  the  purchaser  mak- 
ing the  deposit,  at  a  time  in  the  future,  "as 
early  as  possible,"  and  was  based  upon  an  al- 
leged  failure  of  the  vendor  to  deliver  the  ma- 
chine as  soon  as  it  might  have  been  delivered,  or 
-within  a  reasonable  time;  and  in  the  state  of 
the  record  the  court  did  not  err,  in  the  ab- 
sence of  testimony  showing  that  the  defendant's 
delay  was  immaterial,  or  that  the  plaintiff  by 
bis  conduct  had  waived  compliance  with  this 
term   of  the  contract,  in   instmctijig  the  jury 


as  to  the  duty  of  the  defendant  to  comply  with 
each  and  every  term  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§   1137-1139;    Dec.   Dig.  «8=s>S9a] 

4.  Sales  €=3398— Tbial  $=>25&— Bbbach  of 
CoNTBACT— Action  fob  Deposit— Inotbuo- 

TIONS. 

The  instruction  to  the  effect  that  if  the  jury 
believed  from  the  evidence  that  the  defendant 
failed  to  comply  with  the  terms  of  the  contract, 
and  failed  to  tender  delivery  of  the  car  within 
the  life  of  the  contract  it  would  be  their  duty 
to  find  for  the  plaintiff  the  amount  sued  for  is 
not  subject  to  tne  exception  that  it  is  ambi^- 
ous  as  to  the  life  of  the  contract  in  that  it  fails 
to  set  forth  what  was  the  life  of  the  contract  un- 
der the  evidence  in  the  case.  As  stated  in  the 
first  headnote,  the  life  of  the  contract  was  a 
matter  for  the  determination  of  the  jury;  and  if 
fuller  and  more  specific  instructions  were  de- 
sired, they  should  have  been  appropriately  re- 
quested. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  88  1137-1139;  Dec.  Dig.  «=»398;  Trial, 
Cent  Dig.  §S  628-641;  Dec  Dig.  <e=>256.] 

6.   ASSIONMENTB    OF    EbBOB-— VALIDITT.  _ 

The  remaining  grounds  of  the  motioa  for 
new  trial  do  not  specify  wherein  consists  the 
error  complained  of,  and  therefore  fail  to  con- 
stitute valid  assignments  of  error. 

Error  from  Municipal  Court  of  Atlanta. 

Action  between  Stelnhauer  &  Wight,  Incor- 
porated, and  C.  S.  Thompson.  From  the 
Judgment  Stelnhauer  &  Wight,  Incorporated, 
bring  error.    Affirmed. 

B.  A.  Neely,  of  Atlanta,  for  plalntifr  to  er- 
ror. R.  W.  Mllner,  of  Covington,  for  defend- 
ant in  error. 

RUSSELL,  C.  J.    Judgment  affirmed. 


(]«  Oa.  App.  688) 
SEABOARD  AIR  LINE  RY.  T.  BRAILEY. 

(No.  6070.) 
(Court  of  Appeals  of  Georgia.     July  3,  1916.) 

(Spllalut  Iv  the  Oourt.) 

Refusal  of  New  Trial. 

The  Judgment  of  the  court  to  whom  all  the 
issues  of  fact  were  submitted,  no  jury  trial  hav- 
ing been  demanded  by  either  party,  was  au- 
thorized by  the  evidence.  There  was  no  error 
of  law,  and  the  trial  judge  did  not  err  in  re- 
fusing a  new  trial. 

Error  from  City  Court  of  St  Bfarys;  Eni- 
mett  McElreath,  Judge. 

Action  by  J.  S.  Bralley,  Jr.,  against  the 
Seaboard  Air  Line  Railway.  Judgment  lor 
plttintlfr,  and  defendant  brings  error.  Af- 
firmed. 

Boiling  Whitfield,  of  Brunswick,  for  plato- 
tlft  to  error,  R.  D.  Meader,  of  Brunswick, 
and  H.  R.  Lang,  of  Waverly,  for  defendant  to 
error. 

'  BROYLES,  J.    Judgment  afDrmed. 
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MILLS  T.  C3ITT  OF  ATLANTA.     (No.  6561.) 

(Court  of  Appeals  of  Georgia.    June  28,  1915.) 

(SyUaiui  by  th«  Court.) 

1.  Intoxicatinq  Liquobs  «s»236  —  Illegal 
Sale — Violation  of  Obdinanck — Pboof._ 

Under  a  municipal  ordinance  prohibiting 
•  the  keeping  by  any  person,  firm,  or  corporation, 
for  unlawful  sale,  of  any  spirituous,  fermented, 
or  malt  liquors  within  the  limits  of  the  munici- 
pality, proof  that  the  accused  made  one  illegal 
sale  of  liquor  is  sufficient  to  show  that  the  liq- 
uor sold  was  kept  on  the  particular  occasion 
for  the  purpose  of  illegal  sale.  Reese  v.  New- 
nan,  120  Ga.  198,  47  S.  E.  560;  Thomas  v.  At- 
lanta, 16  Ga.  App.  — ,  84  S.  E.  964;  Barnes  v. 
Atlanta,  16  Ga.  App.  — ,  84  S.  E.  964,  and 
cases  there  cited. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Ijauors,  Cent  Dig.  {§  300-322;   Dec  Dig.  <^=> 

2.  Intoxioatino  Liquobs  «=»236— Keeping 
FOB  Sale  —  Violatiom  of  Obdinanck  — 
Pboof. 

There  was  direct  evidence  that  the  ac- 
cosed  was  in  possession  and  control,  within  the 
limits  of  the  City  of  Atlanta,  of  liquor  there 
purchased  from  her  by  the  witness;  and  there- 
fore the  recorder  was  warranted  in  drawing  the 
inference  that  she  was  keeping  the  liquor  for 
sale  in  violation  of  the  municipal  ordinance. 
The  case  of  Lumpkin  v.  Atlanta,  12  Ga.  App. 
Ill,  76  S.  E.  1050,  is  not  in  point  The  evi- 
dence authorized  the  judgment  rendered  by  the 
recorder,  and  that  judgment  has  been  approved 
by  the  judge  of  the  superior  court 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  300-322;  Dee.  Dig.  <9=> 
236.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Slorled  Mills  was  convicted  of  violating  an 
ordinance  of  the  City  of  Atlanta,  the  Judg- 
ment was  approved  by  the  Judge  of  the  su- 
perior court,  and  defendant  brings  error. 
AfiSrmed. 

C.  O.  Battle,  of  Atlanta,  for  plaintlfl  In 
error.  J.  L.  Mayson  and  W.  D.  Ellis,  Jr., 
both  of  Atlanta,  for  defendant  In  error. 

WADE,  J.    Judgment  affirmed. 


(16  Oa.  App.  E7S) 

MOSLET  V.  STATE.     (No.  5905.) 

(Court  of  Appeals  of  Geor^a.    May  17,  1916. 
Rehearing  Denied  July  3,  1915.) 

(Byllabut  ly  the  Court.) 

1.  Obimihal  Law  <3=>825  —  Instbuctions — 
Requests— Stattjtoby  Definitions  of  Of- 
fense. 

WhUe  it  is  essential  to  a  conviction  for  the 
offense  of  seduction  that  the  jury  be  satisfied 
beyond  a  reasonable  doubt  that  the  female  al- 
leged to  have  been  seduced  was,  at  the  time 
of  the  alleged  seduction,  a  virtuous  unmarried 
female,  and  they  should  be  so  instructed  by 
the  court,  still,  in  the  absence  of  an  appropriate 
and  timely  request  for  fuller  instructions  upon 
the  point,  the  reading  of  the  Code  section  (Pen. 


Code  1910,  I  378)  defining  the  offense  of  se- 
duction is  sufficient  to  inform  them  of  the  ne- 
<;essity  for  proof  of  the  fact  that  the  person 
alleged  to  have  been  seduced  was  "a  virtuous 
unmarried  female." 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  2005 ;    Dec.  Dig.  <S=>S25.] 

2.  Cbiuinal  Law  «=»1159  — New  Trial— 
Gbounds— Conflicting  Evidence. 
There  was  conflict  in  the  evidence,  but, 
since  it  is  not  made  to  appear  that  the  finding 
reached  by  the  jury  was  the  result  of  aught 
else  than  the  exercise  of  their  exclusive  preroga- 
tive of  determining  ,the  credibility  of  witnesses, 
the  trial  judge  did  not  err  In  overruUns  the  mo- 
tion for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  3074-3083;  Dec.  Dig.  €=» 
1159.] 

Error  from  Superior  Court,  Toombs  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

S.  C.  Mosley  was  convicted  of  seduction, 
and  brings  error.     AfSrmed. 

Hlnes  &  Jordan,  of  Atlanta,  and  El  J. 
Giles  and  Cowait  &  Brown,  all  of  Lyons,  for 
plaintiff  In  error.  R.  Lee  Moore,  Sol.  GtSL, 
of  Statesboro,  for  the  State. 

RUSSEILL,  C.  J.    Judgment  affirmed. 

BROYLES,  J.,  not  presiding. 


OS  Oa.  App.  sot) 

GRUBBS  T.  CITT  OF  QUITMAN. 
(No.  6531.) 

(Court  of  Appeals  of  Georgia.    June  25,  1915.) 
ISyllabut  by  the  Court.i 

1.  Municipal  Cobpobations  i8=5642— Viola- 
tion OF  Obdinancb— Petition  fob  Cebtio- 
babi— Descbiftion    of   Offense. 

While  it  is  essential  that  the  provisions 
and  terms  .of  a  municipal  ordinance  be  stated 
in  a  petition  for  certiorari,  when  the  existence 
of  the  ordinance  is  admitted  (Hill  v.  Atlanta, 
125  Ga.  697  [2],  698,  54  S.  Q  354.  5  Ann. 
Cas.  614),  still  it  is  not  necessary  that  the  ordi- 
nance itself  be  literally  copied  in  the  petition. 
A  statement  that  the  ordinance  under  which 
the  accused  was  tried  was  one  "making  it  a 
penal  offense  to  keep,  for  the  purpose  of  illegal 
sale  within  the  limits  of  said  city,  any  intoxi- 
cating liquors,"  is  sufficiently  definite  to  enable 
the  court  to  determine  the  offense  with  which 
the  accused  is  charged. 

[E)d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §8  1412-1415;  Dec. 
Dig.  <S=>642.] 

2.  Cbiminal  Law  <S=»419,  420  — Municipal 

COBPOBATTONB      lS=»642—EvinENCE— APPEAL 

— Oebtiobabi— Verified  PEwnoN. 

According  to  the  allegations  of  the  petition 
for  certiorari,  the  sole  issue  in  the  case  before 
the  municipal  court  was  whether  the  accused 
sold  a  bottle  of  whisky,  or  whether  he  gave  it 
to  a  named  person;  and  it  was  therefore  error, 
prejudicial  to  the  accused,  to  have  admitted, 
over  his  timely  objection,  the  testimony  of  a 
third  witness,  who  detailed  an  alleged  conversa- 
tion, not  shown  to  have  been  uttered  in  the 
presence  or  hearing  of  the  accused,  which  cor- 
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roborated  the  tesdmoST  of  the  witness  for  the 
prosecution  that  the  liquor  was  delivered  in 
pursuance  of  a  sale,  and  contradicted  the  testi- 
mony of  the  witness  for  the  defendant,  which,  i£ 
credited,  showed  plainly  that  the  defendant's 
delivery  of  the  intoxicant  was  in  pursuance  of 
a  sift  The  answer  of  the  municipal  court  to 
the  certiorari  might  have  placed  a  different 
aspect  upon  the  case,  by  contradicting  the  alle- 
gations of  the  petition  for  certiorari ;  but,  until 
the  coming  in  of  the  answer,  the  allegations  of 
the  petition  for  certiorari,  which  has  been  veri- 
fied by  law,  must  be  assumed  to  be  true.  Idnd- 
er  T.  Renfroe,  1  Ga.  App.  58,  57  S.  E.  975. 
For  this  reason  the  court  erred  in  refusing  to 
sanction  the  petition  for  certiorari. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  973-983;  Dec  Dig.  «=» 
419,  420;  Municipal  Corporations,  Cent  Dig. 
H  1412-1415;  Dec.  Dig.  «=s.642.] 

Broyles,  J.,  dissenting. 

Error  from  Superior  Court,  Brooks  Coun- 
ty;  W.  E.  Thomas,  Judg& 

Lamar  Orubbs  wa^  conrlcted  of  Tiolatliig 
an  ordinance  of  the  City  of  Quitman.  Sanc- 
tion of  petition  for  certiorari  refused,  and 
defendant  brings  error.    Berersed. 

J.  D.  Wade  and  W.  A.  Hassell,  both  of 
Quitman,  for  plaintiff  in  error.  M.  Baum,  of 
Quitman,  for  defendant  In  error. 

BnSSEI<Lk  C.  J.    Judgment  reversed. 

BROYLES,  J.  (dissenting).  Wblle  I  agree 
wltb  the  majority  of  the  court  that  the  evi- 
dence of  the  witness  RatclUt  was  Inadmis- 
sible, because  It  Introduced  a  conversation 
not  in  the  presence  of  the  defendant,  and  not 
In  any  way  coimectlng  him  with  the  crime,  I 
do  not  think  it  was  prejudicial  to  the  defend- 
ant's cause.  The  legal  evidence  In  the  case 
clearly  authorized  the  finding  that  the  de- 
fendant was  guilty  as  charged.  See,  In  this 
connection,  the  opinion  of  the  majority  of 
this  court  In  Venable  T.  Atlanta,  7  Ga.  App. 
190  (4),  66  S.  E.  489: 

"Where  the  legal  and  competent  evidence 
against  an  offender  in  a  municipal  court  fully 
supports  the  finding  of  the  recorder,  the  ad- 
mission by  him  of  some  testimony  which  may 
have  been  irrelevant  and  inadmissible,  because 
hearsay,  will  not  demand  a  reversal  of  his  judg- 
ment by  a  reviewing  court" 

C16  Ga.  App.  466)  ,       '^'"^'^ 

ELLIOTT  T,  WILKS.     (No.  6827.) 
(Court  of  Appeals  of  Georgia.    June  26,  1915.) 

iSynaiut  ly  the  Court.) 

1.   JtTDOUENT    4=9321  —  RiOHT    TO     AMEND  — 

Time— Notice. 
By  proper  order,  a  judgment  may  be  amend- 
ed so  as  to  conform  to  the  pleadings,  and  this 
may  be  done  even  after  the  issuance  of  an  ex- 
ecution and  without  notice  to  the  defendant 
Where  a  court  has  jurisdiction  of  the  person 
and  the  subject-matter,  it  is  to  be  presumed  that 
it  had  before  it  evidence  sufficient  to  authorize 
the  judgment  which  was  rendered;  and  the 
period  of  time  which  may  have  elapsed  between 
the  original  rendition  of  the  judgment  and  the 
amendment  thereof  is  immaterial,  provided  the 


judgment  as  amended  conforms  to  the  pleadings 
of  record. 

[Kd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  fi  619,  620;   Dec.  Dig.  «8=>321.] 

2.  Judgment  «=>H9— Teial  «=»10  —  Trial 
BT  CouBT— Action  in  City  CouBnv-TiMK 
fob  Tbial. 

Un^er  the  provisions  of  the  act  of  1909 
amendatory  to  the  act  creating  the  city  court 
of  Nashville  (Acts  1909,  p.  283,  §  3),  a  judg- 
ment may  be  rendered  by  the  court  or  a  verdict 
be  taken,  as  the  case  may  require,  at  the  ap- 
pearance term,  in  all  civil  cases  in  which  there 
is  no  plea  or  defense  filed,  on  the  call  of  the 
appearance  docket;  and  by  the  terms  of  the 
act  of  1911  (Acts  1911,  p.  311,  }  3),  the  judge 
of  the  city  court  of  Nashville  may  try  and  dis- 
pose of  all  cases  ripe  for  trial  where  a  jury  has 
not  been  demanded.  Consequently  the  judge  in 
the  present  case  was  sitting  both  as  court  and 
jury. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §|  208,  209.  211-220;  Dec  Dig.  «=» 
119;  Trial.  Cent.  Dig.  |  27;  £>«&  Dig.  «=» 
lOJ 

3.  JuKT  «=»16  —  Jury  Tbiai,  —  Action  on 
Note— Attorney's  Fees. 

While  a  judgment  for  the  attorney's  fees 
stipulated  in  a  promissory  note  cannot  be  ren- 
dered by  the  court  without  a  jury,  as  upon  an 
unconditional  contract  in  wnting,  even  when 
no  jury  has  been  demanded,  still  when  the  peti- 
tion in  a  suit  on  such  a  note  alleges  that  writ- 
ten notice  has  been  given  to  the  defendant  as 
required  by  law,  and  no  defense  has  been  filed  in 
the  suit,  the  failu-re  to  deny  the  averment  that 
due  and  timely  notice  was  given  must  be  con- 
strued as  such  an  implied  admission  as  dis- 
penses with  the  necessity  for  further  proof  and 
as  authorizes  a  recovery  of  the  fees,  and  as 
will  authorize  the  judge  to  direct  a  verdict  when 
he  is  not  empowered  to  sit  as  a  jury;  and  con- 
sequently he  may  render  an  appropriate  judg- 
ment upon  the  proof  supplied  by  the  implied 
admission,  when  he  is  legally  empowered  to  try 
the  case  without  a  Jury. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  if  84h94;    Dec.  Dig.  <S=>16.] 

4.  Judgment  €=»301 — Amendment— Right. 

Since  in  the  present  case  no  jury  was  de- 
manded, the  judge  was  expressly  authorized 
to  try  the  case  and  to  render  the  judgment  for 
attorney's  fees,  an  amendment  conforming  the 
judgment  to  the  record  was  properly  allowed; 
and  it  was  not  error  thereafter  to  sustain  a  de- 
muJTer  to  the  affidavit  of  illegality. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  $§  587-593 ;   Dec.  Dig.  «3=»301.] 

Error  from  City  Court  of  Nashville;  O. 
A.  Christian,  Judge. 

Action  by  J.  T.  Wllks  against  Bob  Elliott 
Jiidgnient  for  plaintiff,  afiidavlt  of  Illegality 
Interposed  by  defendant  to  the  levy,  judg- 
ment amended,  demurrer  to  affidavit  of  Il- 
legality sustained,  and  defendant  brings  er- 
ror.   Affirmed. 

Jos.  A.  Alexander  and  W.  G.  Harrison, 
both  of  Nashville,  for  plaintiff  In  error. 
J.  Z.  Jackson,  of  Adel,  for  defendant  In 
error. 

RUSSELL,  C.  J.  A  fl.  fa.  In  favor  of 
J.  T.  Wllks  against  Bob  Elliott,  based  upon 
a  judgment  rendered  March  12,  1914,  for 
$1,668.12  principal,  $257.70  interest,  and 
$191.98  attorney's  fees,  was  levied  upon  cer- 
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tain  real  estate  as  the  property  of  the  de- 
fendant To  this  levy  Elliott  interposed  an 
affidavit  of  illegality.  The  Illegality  was 
based  upon  an  alleged  want  of  jurisdiction 
on  the  part  of  the  court  to  render  the  par- 
ticular judgment;  it  being  insisted  that 
the  court  could  not  render  a  Judgment  at 
the  appearance  term,  and  that,  even  if  the 
court  could  render  the  judgment  for  prin- 
cipal and  interest,  the  judgment  as  to  at- 
torney's fees  was  void.  The  original  judg- 
ment was  as  follows  (after  stating  the  case): 
"The  above-stated  case  comin?  on  in  its  reg- 
ular order  to  be  beard,  and  no  defense  being 
filed  as  required  by  law,  and  personal  service 
appearing,  it  is  therefore  ordered,  considered, 
and  adjudged  by  the  court  that  the  plaintiff 
do  have  and  recover  of  and  from  the  defendant 
the  som  of  $1,668.12  as  principal,  and  the  sum 
of  $261.70  as  interest,  and  the  sum  of  $191.98 
as  attorney's  fees,  and  the  further  sum  of  $10.- 
30  as  cost  of  suit,  and  the  further  interest  on 
said  sum  at  the  rate  of  8  per  cent  per  an- 
num until  paid.  Judgment  signed  this  the  12th 
day  of  March,  1914.  O.  A-  Christian,  Judge 
City  Court  of  NashviUe." 

The  plaintiff  In  fl.  f a.  offered  an  amend- 
ment, which  was  allowed  by  the  court,  and 
which  changed  the  judgment  so  that  it 
read  as  follows: 

"The  above-stated  case  coming  on  regularly 
to  be  heard  at  this  the  March  term,  1914,  of 
said  court,  before  the  judge  thereof,  without  the 
intervention  of  a  jury,  no  demand  having  been 
filed  for  a  trial  by  jnry,  and  no  defense  navlng 
been  interposed,  and  it  appearing  to  the  court 
that  the  plaintiff  is  entitled  to  recover  of  and 
from  the  defendant  the  principal  sum  of  $1,- 
668.12,  together  with  $251.70  interest  and  $191.- 
88  attorney's  fees,  judgment  is  hereby  rendered 
in  favor  of  the  plaintiff  and  against  the  de- 
fendant for  the  said  several  sums  and  $— , 

costs  of  court,  together  with  future  interest  on 
the  said  principal  sum  at  the  rate  of  8  per  cent, 
per  annum.  Judgment  signed  in  open  court 
this  the  12th  day  of  March,  1914.  O.  A.  Chris- 
tian, Judge  City  Court  of  Nashville." 

Thereafter  a  demurrer  to  the  affidavit 
of  Illegality  which  had  been  Bled  by  the 
plaintiff  in  fl.  fa.  was  sustained  and  the  ille- 
gality was  striclcen.  It  is  insisted  that  the 
court  erred  in  permitting  the  judgment  to 
be  amended  and  In  sustaining  the  demurrer 
to  the  affidavit  of  illegality. 

[1]  1.  Whether  the  court  erred  In  allowing 
the  judgment  to  be  amended  depends  entire- 
ly upon  whether  the  amendment  was  more 
extensive  in  its  scope  than  the  pleadings 
would  authorize.  It  Is  not  a  question  wheth- 
er the  amendment  was  offered  at  the  same 
term  and  while  the  judgment  was  still  in  the 
breast  of  the  court,  but  whether  the  amend- 
ment was  required  in  order  to  make  the  rec- 
ord of  the  finding  spcal:  the  truth  as  to  what 
transpired  on  the  trial.  In  the  ori^nal  peti- 
tion in  the  case,  as  it  appears  in  the  record, 
the  plaintiff  alleged  the  service  of  a  notice, 
given  in  accordance  with  law,  to  bind  the 
defendant  for  attorney's  fees ;  and  there  was 
no  denial  of  this  averment  The  judgment, 
as  originally  entered  by  the  court,  is  subject 
to  the  construction  that  it  was  entered  with- 
out proof,  but  an  inspection  of  the  record 
shows  that  in  accord  with  the  ruling  in  V., 


M.  &  W.  By.  Co.  T.  Citizens'  Bank,  14  Oa. 
App.  329,  SO  S.  E.  913,  the  lower  court  had 
before  it  a  sufficient  implied  admission  ot 
liability  for  attorney's  fees  on  the  part  o{ 
the  defendant  to  have  authorized  a  Jury,  ot 
the  judge  sitting  as  a  jury,  to  find  In  fsvor 
of  the  plaintiff  as  to  the  attorney's  fees. 
For  this  reason  there  was  no  error  in  allow- 
ing the  judgment  to  be  so  amended  as  to 
conform  to  the  pleadings.  A  judgment  ma; 
be  amended  by  order  of  the  court  in  con- 
formity to  the  verdict  upon  which  it  is  predi- 
cated, even  after  execution  Issues  (Civil 
Code,  {  5697);  and  it  was  held  in  Irby  t. 
Brown,  59  Ga.  696,  that  It  was  not  error  to 
allow  a  judgment  to  be  so  amended  as  to  con- 
form to  the  pleadings  even  after  the  lapse  ol 
10  years.  A  judgment  by  default  may  be 
amended  so  as  to  conform  to  the  pleadings 
even  after  execution  has  been  Issued  and 
property  has  been  sold  thereunder.  Dennis 
V.  CoUey,  112  Ga.  114,  37  S.  B.  119.  In  the 
more  recent  case  of  Scarborough  v.  Mer- 
chants' &  Farmers'  Banlc,  131  Ga.  590,  62  S. 
E.  1040,  It  was  held  that  a  judgment  could 
be  amended  at  a  subsequent  term  of  the 
court  in  order  to  conform  to  the  pleadings 
on  ex  parte  application  of  the  plaintiff.  That 
notice  to  the  defendant  is  not  essential  was 
held  in  Saffold  t.  Wade,  66  Ga.  174,  and  In 
Bell  v.  Bowdoin,  109  Ga.  200,  34  S.  E.  339, 
as  well  as  in  the  Scarborough  Case,  supra. 
Under  the  provisions  of  section  5311  of  the 
Civil  Code,  It  Is  extremely  doubtful  whether 
the  defendant's  affidavit  of  illegality  could 
have  been  considered  In  any  event,  because  it 
appears  from  the  record  that  he  was  served 
and  had  had  his  day  in  court  A  defendant 
who  has  been  served  and  who  has  had  his 
day  In  court  cannot  go  behind  the  judgment 
by  affidavit  of  illegality  for  the  purpose  of 
maldng  the  question  tiiat  the  verdict  was 
not  authorized  by  the  pleadings  or  tliat  the 
judgment  did  not  follow  the  verdict  Bird 
v.  Burgstelner,  108  Ga.  654,  34  S.  E.  1S3. 
Where  a  court  has  Jurisdiction,  it  is  to  be 
presumed  that  it  had  before  it  pleadings  and 
evidence  authorizing  the  judgment  rendered. 
Bedlngfleld  v.  First  National  Bank,  4  Ga. 
App.  197(3),  61  S.  E.  30.  In  this  view  of 
the  case,  the  correctness  of  the  court's  rul- 
ing upon  the  amendment  really  did  not  con- 
cern the  plaintiff  In  error,  unless  it  appeared 
from  the  record  itself  that  the  Judgment  was 
void. 

[2]  2.  The  original  Judgment  rendered  for 
attorney's  fees,  under  the  ruling  in  Turner 
V.  Bank  of  Maysville,  13  Ga.  App.  547,  79 
S.  K  180,  would  appear  to  be  unauthori7.ed, 
were  it  not  for  the  provisions  of  the  act 
amendatory  to  the  act  creating  the  city  court 
of  Nashville.  See  Acts  1909,  p.  283  (3),  and 
Acts  1911,  p.  311  (3).  If  the  case  were  not 
submitted  to  a  jury,  ordinarily  the  judge 
would  have  no  right  to  enter  a  Judgment  for 
attorney's  fees,  because  liability  for  the  at- 
torney's fees  Is  not  unconditional,  but  a  con- 
ditional part  of  the  contract     It  appear^ 
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however,  that  nnder  the  provlslona  regulat- 
ing the  city  court  of  Nasbville,  any  case  In 
which  there  is  no  demand  for  a  Jury  Is  tria- 
ble by  the  judge  sitting  as  a  Jury.  This  be- 
ing true,  a  finding  by  the  judge  in  the  pres- 
ent case  was  at  once  a  verdict  and  a  judg- 
ment, and  upon  sufficient  proof  the  judge 
was  as  fully  authorized  to  find  the  attor- 
ney's fees  in  favor  of  the  plaintUT  as  to 
award  judgment  for  the  principal  and  inter- 
est In  the  case. 

[3]  3.  In  Valdosta,  Moultrie  ft  Western  R. 
Co.  T.  Citizens'  Bank,  supra,  this  court  held 
that  while  a  judge  sitting  also  as  a  jury, 
where  no  Jury  was  demanded,  may,  upon 
proper  proof,  award  a  Judgment  for  attor- 
ney's fees,  the  form  of  the  judgment  should 
properly  authenticate  the  fact  that  sufiScient 
evidence  had  been  offered  to  support  a  re- 
covery upon  this  conditional  term  la  the  con- 
tract; and  it  was  for  this  purpose  that  the 
amendment  in  the  present  case  was  allowed. 
In  the  Instant  case  the  record  discloses  that 
the  Judge  was  authorized  to  award  a  Judg- 
ment for  attorney's  fees ;  and  the  purpose  of 
the  amendment,  no  doubt,  was  to  comply 
with  the  mllng  in  Valdosta,  Moultrie  &  West- 
em  R.  Co.  ▼.  Citizens'  Bank,  supra;  and,  as 
already  pointed  ont  in  the  first  division  of 
this  opinion,  the  amendment  was  not  only 
allowable,  but  proper,  and  affords  the  plain- 
tiff In  error  no  ground  for  complaint. 

[41  4.  Since  in  the  present  case  no  Jury 
was  demanded,  the  Judge  was  expressly  au- 
thorized to  try  the  case  and  to  render  judg- 
ment for  attorney's  fees,  an  amendment  con- 
forming the  Judgment  to  the  record  was 
properly  allowed,  and  it  was  not  error  there- 
after to  sustain  a  demurrer  to  the  affidavit 
of  illegality. 

Judgment  affirmed. 


(16  Oa.  App.  476) 
liBNOX  DRUG  CO.  v.  NEW  ENGI/AND 
JEWELRY   CO.     (No.   6053.) 

(Court  of  Appeals  of  Georgia.    June  2S,  lOlS.) 

(Byltahut  ly  the  Court.) 
X,  Affeai,  and  Ebbob  ®=3l062  —  Habuless 

EBBOB  —  CONSTBTJCTION    Or    CONTBACT    BY 
JUBY. 

While  the  construction  of  a  written  con- 
tract is  a  duty  for  the  court  to  perform,  a  new 
trial  will  not  be  granted  where  the  court  sub- 
mits the  contract  to  the  jury,  and  it  is  proper- 
ly construed  by  them.-  Main  v.  Simmons,  2 
Ga.  App.  821.  59  S.  E.  85.  In  this  case  we 
think  the  jury  properly  construed  the  con- 
tract' 

[Bid.  Note. — For  other  cases,  gee  Appeal  and 
Error,  Ont.  Dig.  {!  4212-4218;  Dec  Dig.  <S=> 
1062.) 

2.  Affkal  and  Ebbob  ®=>882— Invited  Eb- 
bob— iNSiBUonoNS— Defensb   Pleaded. 
The  defendant,  having  pleaded  an  express 

warranty,  will  not  be  heard  to  complain  that  the 

court  charged  upon  this  subject. 
[Hid.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  §§  8591-3610;   Dec.  Dig.  «=> 

882.1 


3.  Instbtjotionb— Action  on  Contract. 

The  other  excerpt  from  the  charge  com- 
plained of,  when  considered  in  connection  with 
the  entire  charge  and  the  evidence  in  the  case, 
contains  no  error. 

4.  Tbial  «=»2u9— Pbesentino  Questions  in 
LowEB  Court — Requests  fob  Instbuction. 

The  fourth  ground  of  the  amendment  to  the 
motion  for  a  new  trial,  complaining  that  the 
court  failed  to  give  certain  instructions,  is  with- 
out merit  as  the  trial  judge  certifies  that  no 
written  request  therefor  was  submitted  to  him. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  648-650:    Dec  Dig.  «=32o9.} 

5.  Appeal  and  Ebbob  4=9237— Pbessntino 
Questions  in  Lowbb  CotraT— Aboumenx  of 
Counsel. 

The  remarks  of  counsel  for  the  plaintiff,  In 
arguing  the  case  before  the  jury,  complained  of 
by  plaintiff  in  error,  were  improper,  not  war- 
ranted by  the  evidence,  and  perhaps  prejudicial 
to  the  defendant  but  counsel  for  the  defendant 
did  not  then  and  there  invoke  a  ruling  thereon. 
He  should  either  have  made  a  motion  for  a 
mistrial  or  have  requested  the  court  to  charge 
the  jury  that  they  should  disregard  the  argu- 
ment He  did  neither  the  one  nor  the  other,  and 
by  failing  to  do  so  has  waived  his  right  and 
cannot  now  make  the  use  of  such  improper  argu- 
ment a  ground  of  his  motion  for  a  new  trial. 
Satterfield  v.  Ayers,  10  Ga.  App.  742,  73  S.  B. 
1091;  Georgia  Railroad  v.  Dougherty.  4  Qa. 
App.  614,  62  S.  E.  ISa 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  1302%;   Dec  Dig.  «=>237.] 

6.  VeBDICT— SUFFIOIENOT  OF  EVIDENCtt— AC- 
TION ON  Contract. 

The  evidence  authorized  the  verdict  and 
there  was  no  error  in  overruling  the  motion  for 
a  new  trial 

Error  from  City  Court  of  Nashville:  C.  A. 
Christian,  Judge. 

Action  by  the  New  England  Jewelry  (3om- 
pany  against  the  Lenox  Drag  Company. 
Judgment  for  the  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Wm.  Story,  of  Nashville,  for  plaintifl  in  er- 
ror. Hendricks  &  Hendricks,  of  NashTllle, 
for  defendant  in  error. 

BROYLBS.  J.    Judgment  affirmed. 


(U  Oa.  App.  471) 
HARVEL  T.  ATLANTIC  COAST  LINE  R. 

CO.     (No.  5894.) 
(Court  of  Appeals  of  Georgia.    June  25,  191B.) 

(Byttahu*  hy  the  Court,) 

1.  Appeal  and  Ebbob  «=9l002  —  Vebdict — 
Conflicting  Evidence. 

The  plaintiff  alleged  in  her  petition  that 
she  applied  to  the  agent  of  the  defendant  rail- 
road company  at  Bainbridge,  Ga.,  for  a  ticket  to 
I.ela,  Ga.,  a  point  on  the  same  road,  and  "the 
agent  handed  ber  a  ticket  for  which  she  paid  the 
amount  charged  by  him,  to  wit  55  cents  [the 
price  of  a  ticket  to  Donalsonville,  as  disclosed 
by  the  evidence],  which  she  did  not  examine,  but 
thought  it  was  a  ticket  to  Lela,  for  which  she 
had  applied,"  and  that  the  defendant's  agent, 
when  requested  to  sell  her  a  ticket  to  Lela,  "did 
not  do  BO,  but  banded  her  a  ticket  to  Donalson- 
ville, and  she  did  not  know,  until  the  train 
Btopped  at  Donalsonville,  that  the  train  did  not 
.stop  at  Lela,  and  that  the  ticket  was  not  sold 
tu  her  to  that  point"  The  plaintiff  alleged  fur- 
ther that  the  train  on  which  she  took  passage 
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failed  to  stop  at  Leia,  and  she  wag  carried  be- 
yond that  point  to  Donalsonville,  two  or  three 
miles  further.  No  definite  and  specific  damages 
were  shown  by  the  testimony  to  have  resulted  tft 
the  plaintiff,  but  it  is  contended  that  she  was 
at  least  entitled  to  nominal  damages.  The  evi- 
dence was  in  conflict,  and  the  jury  settled  the 
conflict  in  favor  of  the  defendant;  and  since 
there  was  testimony  from  which  the  jury  was 
authorized  to  infer  that  a  ticket  to  Donalson- 
Tille  was  sold  to  the  plaintiff  with  full  knowl- 
edge on  her  part  that  the  train  would  not  stop 
at  Lela,  and  testimony  that  no  ticket  to  Lela 
was  sold  at  Bainbridge  to  any  person  on  that 
day,  which  contradicted  her  evidence  that  the 
ticket  sold  to  her  was  a  ticket  to  Lela,  the 
yerdict  was  sufficiently  supported. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3935-3937;  Dea  Dig.  «=» 
1002.] 

2.  Deriai.  or  New  Tbial. 

In  the  state  of  the  record  there  is  no  error 
requiring  the  grant  of  a  new  trial. 

Error  from  City  Court  of  Bainbridge;  H. 
B.  Sipooner,  Judge. 

Action  by  Kate  Harrel  against  tbe  Atlan- 
tic Coast  Line  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

M.  B.  O'Neal,  of  Bainbridge.  and  E.  M. 
Donah9on,  of  Macon,  for  plaintiff  in  error. 
Pope  &  Bennet,  of  Albany,  and  R.  O.  Harts- 
fleld,  of  Bainbridge,  for  defendant  in  error. 

WADB^  J.    Judgment  affirmed. 


at  aa.  App.  473) 

KEATON  T.  SHERROD.     (No.  SOTT.) 
iCoort  of  Appeals  of  Georgia.    June  25,  1916.) 

(Syllalus  Iv  t^e  Court.) 

EviDBNOB  ®=»157  — Best  and  Secondabt  — 

Books  ov  Partneeship. 

The  coort  erred  in  ruling  out  the  defend- 
ant's testimony,  and  in  thereafter  directing  a 
verdict  for  the  i^aintifE. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {§  460-470 ;   Dec.  Dig.  <S=>157.] 

Broyles,  J.,  dissenting. 

Error  from  City  Court  of  Cairo;  J.  R. 
Singletary,  Judge. 

Action  by  S.  A.  Sberrod  against  B.  0. 
Keaton.  Judgment  for  plaintiff  on  directed 
verdict,  and  defendant  brings  error.  Re- 
versed. 

J.  Q.  Smith,  of  Cairo,  for  plaintiff  in  er- 
ror. Lebbeus  Dekle,  of  Thomasville,  for  de- 
fendant In  error. 

RUSSELL,  O.  J.  The  majority  of  the  conrt 
is  of  the  opinion  that,  while  the  books  of  the 
partnership  would  be  primary  proof  of  the 
state  of  the  mutual  accounts  between  the 
partners,  the  mere  tact  that  this  is  true 
would  not  require  the  exclusion  of  testimony 
of  an  independent  fact,  to  wit,  that  there  was 
an  agreement  between  the  parties  that  the 
aggregate  amount  of  certain  items,  perhaps 
appearing  upon  the  books,  was  to  be  entered 


as  a  credit  upon  the  note  given  by  tbe  de- 
fendant to  the  plaintiff,  which  formed  the 
basis  of  the  suit  There  would  not  neces- 
sarily be  any  conflict  between  this  evidence 
of  an  agreement  that  a  credit  should  be  en- 
tered and  any  entry  which  might  appear  up- 
on the  books,  and,  in  fact,  the  ind^>endent 
fact  to  which  the  defendant  offered  to  testi- 
fy might  of  necessity  rest  in  parol.  For  this 
reason  we  think  the  court  erred  in  excluding 
tbe  testimony  offered  to  show  that  the  plain- 
tiff agreed  to  enter  upon  the  note  the  cradlt 
which  he  thereafter  failed  to  enter. 
Judgment  reversed. 

BROYLES,  J.  (dissenting).  In  a  suit  npon 
a  promissory  note,  the  defendant  acknowl- 
edged its  execution  and  that  the  plaintiff  was 
the  owner  and  holder  of  the  note,  assumed 
the  burden  of  proof,  and  testified  as  follows: 

"That  when  this  note  was  executed  he  and 
the  plaintiff  were  copartners  in  the  sawmill 
business;  that  soon  after  that  time  they  dis- 
solved, and  the  plaintiff  owed  him  "the  sum  of 
ifH5,  partly,  to  wit,  about  $35,  in  accounts  on 
the  books,"  and  that  "the  plaintiff  was  to  have 
given  his  note  credit  for  the  sum  of  $115  that 
he  admitted  owing  him  independent  of  the 
books,"  and  he  thought  that  this  had  been  done 
until  the  suit  was  filed ;  that  he  did  not  remem- 
ber what  all  the  $115  indebtedness  consisted 
of;  that  "the  entire  indebtedness  and  transac- 
tion were  shown  by  the  books  of  the  partner- 
ship, but  it  was  understood  between  them  at 
the  time  of  the  dissolution  that  he  owed  defend- 
ant the  amount  as  aforesaid  and  was  to  credit 
bis  note  with  the  same." 

The  court  ruled  oat  all  of  this  evidence, 
upon  the  ground  that  the  partnership  books 
were  the  best  evidence  of  the  indebtedness, 
and  directed  a  verdict  for  the  plaintiff  for 
the  full  amount  sued  for. 

My  CJoUeagues  are  of  the  opinion  that  the 
testimony  of  the  defendant  that  "the  plaintiff 
was  to  have  given  his  note  credit  for  the 
sum  of  $115  that  he  admitted  owing  him  in- 
dependent of  the  books"  should  have  been  ad- 
mitted, and  that  the  court  erred  in  directing 
a  verdict  for  the  plaintiff.  The  opinl<«  of 
the  writer  is  that  this  evidence  was  properly 
excluded,  as  the  defendant,  notwithstanding 
the  above  statement  that  it  was  "independent 
of  the  books,"  afterwards  in  his  testimony 
admitted  that  "the  entire  indebtedness  and 
transaction  were  shown  by  the  books  of  the 
partnership."  According  to  my  view,  those 
books  were  the  best  evidence,  and,  it  not  hav- 
ing been  shown  that  they  were  inaccessible, 
the  secondary  evidence  was  properly  ruled 
out  by  the  court  See  Civil  Code,  {S  5748, 
5752;  Compton  v.  Fender,  132  Ga.  483(2), 
64  S.  E.  475.  In  my  opinion,  the  testimony 
of  the  defendant  having  been  properly  ex- 
cluded, and  there  being  no  other  evidence 
submitted  for  the  defense,  and  the  answer 
having  admitted  a  prima  fade  case  in  the 
plaintiff,  the  court  did  not  err  in  directing  a 
verdict  for  the  pAaintiff. 
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MULLIN  T.  CITT  OP   ST.  MAKYS. 

(No.  5825.) 

(Oouirt  of  Appeals  of  Georgia.    June  25,  1915.) 

(Byllahut  hv  the  OourU) 

1.  Power  of  Citt— Contracts. 

The  charter  of  the  city  of  Sc  Mary's  (Acts 
1910,  p.  1086)  expressly  authorizes  the  city  to 
sell  or  lease  "any  estate  or  estates,  real  or  per- 
sonal, lands,  tenements  and  hereditaments  _  of 
all  kinds  whatsoever,  within  or  without  the  lim- 
its of  said  city,  for  corporate  purposes,"  and 
provides  that  the  city  council  "shall  have  si>e- 
cial  powers  in  such  capacity  to  make  all  con- 
tracts which  said  council  may  deem  necessary 
for  the  welfare  of  said  city  or  its  citizens,"  etc 
The  petition  does  not  disclose  that  the  contract 
alleged  as  the  basis  of  the  present  action  oy  the 
city  was  unauthorized. 

2.  Plbadinq  $=>193— Deitdbbix  to  Petition. 

The  petition  alleges  that  the  defendant  is 
indebted  to  the  dty  in  a  stated  sum,  besides 
interest,  "since  the  11th  day  of  January,  1912," 
and  that  "said  indebtedness  accrues  to  said  city 
by  reason  of  the  purchase  by  the  said  defendant 
of  the  city's  turpentine  privilege,  for  the  year 
1912,  in  the  timber  of  said  city  on  what  is 
known  as  the  city  common ;  said  defendant  con- 
tracting and  agreeing  to  pay  said  sum  at  said 
time,  and  causing  said  transaction  to  be  entered 
of  record  in  the  minutes  of  the  board  of  alder- 
men of  said  city."  Held,  that  the  court  erred 
in  not  sustaining  the  special  ground  of  the  de- 
marrer  that  the  petition  does  not  set  out  the 
terms  of  the  contract,  so  as  to  put  the  defendant 
upon  notice  of  what  he  is  called  upon  to  defend. 
Civ.  Code  1910,  i  5541 ;  Southern  Express  Co. 
V.  Cowan,  12  Ga.  App.  318,  77  S,  E.  208. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §2  425,  428-435,  437-443;  Dec  Dig. 
<S=>193.] 

3.  Gbounds  of  Deuubbbb. 

There  was  no  error  in  overruling  the  other 
grounds  of  the  demurrer. 

Error  from  City  Court  ol  St  Marys ;  Em- 
met McElreath,  Judge. 

Action  by  the  City  of  St  Hilarys  against 
W.  H.  Mullin.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

A.  D.  Gale,  of  Brunswick,  for  plaintiff  in 
error.  S.  C.  Townsend,  of  St  Marys,  for  de- 
fendant in  error. 

WADE,  J.    Judgment  reversed. 


(18  Os.  App.  478) 

BBRRT  ▼.  CITT  OP  JACKSON.    (No.  6075.) 
(Court  of  Appeals  of  Georgia.     June  25,  1915.) 

(Syllaliu  by  the  Court.) 
MUNICIPAI.  COBPOBATIONS  €=640,   641— Vio- 

I.AI10N  OF  Ordinances  —  Cbedibilitt  of 
Witnesses— Doubt  of  Judge. 

There  wag  no  error  in  overruling  the  cer- 
tiorari. 

(a)  The  extent  to  which  the  credibility  of  wit- 
nesses, who  admit  that  their  obtaining  a  stipu- 
lated reward,  is  dependent  npon  conviction  of 
one  accused  of  the  violation  of  a  municipal  ordi- 
nance, may  be  affected,  is  a  matter  left  to  the 
trial  court  The  municipal  court  may  altogeth- 
er disregard  the  witness  thus  interested,  or  may 
believe  him.  Ford  v.  State,  13  Ga.  App.  68  (4). 
78  S.  E.  782. 

(b)  An  oral  expression,  upon  the  part  of  the 
trial  judge,  of  doubt  as  to  tiie  sufficiency  of  the 


proof  of  the  defendant's  guilt,  whether  made 
prior  to  the  signing  of  the  judgment  of  guilty 
or  thereafter,  cannot  be  used  to  impeach  that 
judgment. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  1410,  1411;  Dec 
Dig.  <8=3640,  641.] 

Error  from  Superior  Court  Butts  Ck>unty ; 
B.  T.  Daniel,  Judge. 

Mattle  Berry  was  convicted  of  riolatlng  a 
city  ordinance,  and  her  petition  for  certio- 
rari was  overruled  by  the  superior  court 
She  brings  error.    Affirmed. 

0.  If.  Redman,  of  Jackson,  for  plalntift  In 
error.  J.  T.  Moore,  of  Jackson,  for  defend- 
ant in  error. 

RUSSELL,  a  3.    Judgment  affirmed. 


0&  Oa.  App.  179) 

COCHRAN  v.  CITY  OP  JACKSON. 

(Nos.  6077-6087.) 

(Court  of  Appeals  of  Georgia.    Jime  25,  1916.) 

(Bpllabut  bv  the  Court.) 

Obdinances— Violation— Conviction. 

The  decision  in  these  cases  is  controlled  by 
the  ruling  in  Berry  v.  City  of  Jackson,  supra, 
this  day  decided. 

Error  from  Superior  Court  Butts  County; 
B.  T.  Daniel,  Judge. 

Lizzie  Cochran,  O.  A.  Cook,  Robert  Fisb, 
Ida  Foster,  Scott  Goodman,  Abble  Johnson, 
Carrie  Lewis,  Vinie  Myrick,  Vlnie  Slaughter, 
Cliarley  Stafford,  and  Ned  Taylor  were  con- 
victed in  separate  actions  for  the  violation 
of  a  municipal  ordinance.  Their  petitions  for 
certiorari  were  overruled  by  the  superior 
court  and  they  bring  error.     Affirmed. 

C.  Ll  Redman,  of  Jackson,  for  plaintiffs  in 
error.  J.  T.  Moore,  of  Jackson,  for  defend- 
ant in  error. 

RUSSELL,  C.  J.    Judgment  affirmed. 

^=°  (Ij  Gg_  ;ipp_  602) 

STEPHENS  v.  STATE.    (No.  6367.) 
(Court  of  Appeals  of  Georgia.    June  25,  1916.) 

(Syllabu*  by  the  Court.) 

Deniai,  of  New  Tbial. 

The  evidence,  though  weak,  authorized  the 
verdict;  no  error  of  law  is  complained  of;  and 
the  discretion  of  the  trial  judge  in  refusing  the 
grant  of  a  new  trial  will  not  be  controlled. 
Russell,  C.  J.,  dissenting. 

Error  from  City  Court  of  Dublin;  J.  B. 
Hicks,  Judge. 

j.'roceediiigs  between  Lewis  Stephens  and 
the  State.  From  the  judgment  Stephens 
brings   error.     Affirmed. 

R.  Earl  Camp,  of  Dublin,  for  plaintiff  In 
error.  S.  P.  New,  Sol.,  of  Dublin,  for  the 
tjtate. 

BROYLES,  J.    Judgment  affirmed. 

RUSSELL,  C.  J.,  dissents. 
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a«  Oa.  App.  470) 

BUSSELL  T.  WHIDDON.     (No.  5845.) 
(Oonrt  of  Appeals  of  Georgia.    June  25,  1915.) 

(SyUabut  by  the  Court.) 
AssiONUENTS  OF  Ebbob— Ci:btiosaki. 

The  assignments  of  error  directed  to  the 
insufficiency  of  the  possessory  warrant  and  the 
antecedent  affidavit  are  not  sufficiently  specific 
to  present  any  point  for  decision.  Upon  the 
merits,  the  finding  in  favor  of  the  plaintiff  in 
the  inferior  judicatory  seems  to  have  been  fully 
aatborized,  and  the  judge  of  the  superior  court 
did  not  err  in  refusing  to  sanction  the  petition 
for  certiorari. 

Error  from  Superior  Ckturt,  Tift  County; 
W.  B.  Thomaa,  Judge. 

Action  by  J.  E.  Whiddon  against  Oscar 
Bussell.  Judgment  for  plaintiff,  sanction  of 
petltlon«for  certiorari  refused,  and  defendant 
brings  error.    AfiSrmed. 

C.  O.  Hall,  of  Tlfton,  for  plaintiff  In  error. 
Ridgdill  &  Mitchell,  6t  Tlfton,  for  defendant, 
in  error. 

WAOB,  J.    Judgment  affirmed. 

a«  Oa.  App.  «0)        •  =° 
MATOB  AND  COTJNCJIIy  OF  MACON  y. 
8TRINGFIELD.     (No.  6099.) 
(Court  of  Appeals  of  Georgia.    June  25,  1916.) 

(Syllaiu*  Ity  the  Court.) 

1.  Municipal  Cobpobahons  ®=»741— Claims 

— ^Notice — ^Extent  of   CUlUL. 

As  a  prerequisite  to  bringing  a  suit  against 
a  municipal  corporation  in  this  state  for  in- 
jury to  person  or  property,  a  demand  in  writing 
must  be  presented  to  the  governing  authority  of 
the  municipality  for  adjustment,  stating  the 
time,  place,  and  extent  of  the  injury,  as  near 
as  practicable,  and  the  negligence  which  caused 
the  same.  PoL  Code  1910,  §  910.  A  notice 
which  fails  to  specify  any  amount  of  money  as 
damages  is  not  a  compliance  with  this  require- 
ment. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1562 ;  Dec.  Dig.  <S=3 
741.1 

(Additional  SvUa^vt  iy  Editorial  Btaif.) 

2.  WoBDS  AND  Phbases— "Extent." 

In  Pol.  C!ode  1910,  {  910,  requiring  the  no-. 
tlce  of  injury  which  must  be  served  on  a  munici- 
pality to  state  the  extent  of  the  injury,  the 
word  "extent"  includes  not  only  the  nature  and 
character  of  the  injury,  but  the  amount  of  dam- 
ages measured  in  money. 

[For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Extent.] 

Error  from  City  Court  of  Macon;  Robert 
Hodges,  Judge. 

Action  by  Mrs.  A.  J.  Strlngfleld  against  the 
Mayor  and  Council  of  Macon.  Judgment  for 
the  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Walter  De  Fore  and  Chas.  H.  Garrett,  both 
of  Macon,  for  plaintiff  in  error.  Robt  W. 
Barnes,  of  Macon,  for  defendant  in  error. 

WADE,  J.  [1]  Political  Code,  t  910,  pro- 
vides that: 

"No  person,  firm '  or  corporation,  having  a 
dalm  for  money  damages  against  any  municipal 


corporation  of  this  State  on  account  of  injuries 
to  person  or  property,  shall  bring  any  suit  at 
law  or  equity  against  said  municipal  corpora- 
tion for  the  same,  without  first  presenting  in 
writing  such  claim  to  the  governing  auOiority 
of  said  municipality  for  adjustment,  stating  the 
time,  place,  and  extent  of  such  injury,  as  near 
as  practicable,  and  the  negligence  which  caused 
the  same,  and  no  such  suit  shall  be  entertained 
by  the  courts  against  such  municipality  until 
the  oause  of  action  therein  has  been  first  present- 
ed to  s^id  governing  authority  for  adjustment." 

It  has  been  many  times  decided  by  the  Su- 
preme Court  and  this  court  that  a  substan- 
tial compliance  with  the  requirements  of  the 
above  section  is  all  that  is  necessary,  since 
the  object  of  the  notice  therein  provided  for 
is  to  put  the  municipal  corporation  in  posses- 
sion of  such  facts  as  will  enable  it  to  inves- 
tigate the  actual  merits  of  the  claim  urged 
against  it,  and  to  determine  whether  to  pay 
the  same.  It  was  said  In  Langley  v.  Augus- 
ta, 118  Ga.  590,  600,  45  S.  E.  486,  490  (98  Am. 
St  Rep.  133): 

That  the  purpose  of  the  act  of  1899  (Political 
Code,  {  910)  was  simply  to  give  to  a  municipal- 
ity notice  that  the  citizen  or  property  owner  had 
a  grievance  against  it  and  that  the  act  "does 
not  contemplate  that  the  notice  shall  be  drawn 
with  all  of  the  technical  niceties  necessary  in 
framing  a  declaration";  that  "it  is  necessary 
only  that  the  city  shall  be  put  on  notice  of  the 
general  character  of  the  complaint  and,  in  a 
general  way,  of  the  time,  place,  and  extent  of 
the  injury.  The  act  recognizes,  by  the  use  of 
the  words  'as  near  as  practicable,'  that  absolute 
exactness  need  not  be  bad.  A  substantial  com- 
pliance with  the  act  is  all  that  is  required;  and, 
when  the  notice  describes  the  time,  place,  and 
extent  of  the  injury  with  reasonable  certainty, 
it  wUl  be  sufficient" 

It  is  said  in  the  same  case  that: 
"The  petition   need   not   actually   follow  the 
notice,  and  an  immaterial  variance  between  the 
two  as  to  time,  place,  or  extent  of  injury  will 
not  amount  to,  a  fatal  variance." 

In  Tallapoosd  t.  Brock,  1S8  Oa.  ^22,  75  & 
E.  644,  the  Supreme  Court  said  that: 

The  act  of  1899  (Political  Code,  !  910)  re- 
quires "a  presentation  in  writing  of  such  claim 
to  the  governing  authority  of  the  municipality 
for  adjustment  stating  the  time,  place,  etc., 
before  bringing  suit,  and  allows  the  municipal 
auUiorities  30  days  in  which  to  act  on  the  claim. 
A  petition  which  fails  to  do  this  is  demurrable." 

In  Bostwlck  V.  Griffin,  141  Ga.  120,  80  S. 
E.  657,  that  court  again  said  tliat: 

"No  such  suit  [for  injuries  to  person  or  prop- 
erty] shall  be  entertained  by  the  courts  against 
such  municipality  until  the  cause  of  action 
therein   has  been  presented  for  adjustment" 

One  of  the  things  necessary  in  a  notice  of 
this  character  is  a  statement  as  to  the  "ex- 
tent of  such  Injury."  The  reason  for  this  re- 
quirement Is  obvious.  The  object  and  pur- 
pose of  the  statute  embodied  in  this  section 
was  to  give  such  Information  as  would  ap- 
prise the  governing  authority  of  the  munic- 
ipality of  the  amount  of  the  claim  and  to  en- 
able the  proper  officials  to  investigate  the  in- 
jury complained  of  and  determine  wh^lier 
or  not  to  adjust  the  demand  without  suit  It 
can  readily  be  seen  that,  if  no  specific  amount 
of  damages  is  claimed  In  the  notice  or  de- 
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mand,  It  wonld  be  Impossible  for  the  city, 
acting  tbrougb  tbe  proper  officials,  to  deter- 
mine whether  or  not  the  demand  Is  reason- 
able or  excessive,  and  whether  or  not  It 
should  be  adjusted  without  suit  or  resisted 
In  the  conrts,  even,  where  the  facts  alleged  In 
the  notice  as  to  the  time,  the  place,  and  the 
(diaracter  ot  the  Injury  are  fully  set  forth. 
For  Instance,  suppose  one  having  a  demand 
against  a  municipality  on  account  of  a  broken 
limb,  caused  by  a  fall  into  .an  open  and  un- 
protected ditch  across  or  In  a  dty  street,  gave 
written  notice  to  the  proper  officials  of  the 
dty,  setting  forth  with  sufficient  fullness  the 
time,  the  place  and  the  nature  of  the  Injury, 
describing  with  minuteness  what  particular 
iKMie  was  broken  and  the  exact  injury  suf- 
fered, how  could  the  city  authorities  deter- 
mine (even  where  their  investigation  verified 
all  that  was  alleged  in  the  written  notice,  and 
clearly  demonstrated  the  liability  of  the  dty 
for  the  injury)  whether  or  not  they  would 
adjust  the  claim  without  suit,  unless  the  no- 
tice apprised  them  as  to  "the  extent  of  such 
Injury,"  pecuniarily  as  well  as  otherwise.  If 
the  injured  person  claimed  an  exorbitant 
amount  for  a  simple  fracture  from  which  no 
permanent  injury  resulted,  the  city  officials 
wonld  not  be  wlllli^  to  effect  a  settlement  on 
the  tenaa  named  by  him;  whereas,  if  he 
named  a  reasonable  and  moderate  amount,  an 
immediate  settlement  mig^ht  be  accomplished 
or  negotiations  began  which  would  result  in 
a  settlement.  If  no  notice  is  given  the  city 
as  to  how  much  the  injured  person  claims  as 
"the  extent  of  such  injury"  pecuniarily,  the 
.written  notice  would  not  enable  the  city  of- 
ficials to  determine  whether  they  should  meet 
the  demand  made,  and  thereby  prevent  a 
suit  against  the  city. 

[2]  The  word  "extent,"  as  used  in  this  sec- 
tion of  the  Ck)de,  bearing  in  mind  the  object 
to  be  accomplished  by  the  notice,  must  in- 
clude not  only  the  nature  and  character  of 
the  injury  for  which  payment  Is  demanded, 
but  also  the  amount  of  the  damages,  meas- 
ured in  the  only  terms  by  which  the  dty 
could  adjust  the  same,  to  wit,  in  dollars  and 
cents. 

In  conformity  with  the  view  expressed 
above,  this  court,  in  Smith  v.  Elberton,  6  Ga. 
App.  286,  63  S.  E.  48,  said  that: 

'Notice  of  the  time,  place,  and  extent  of  the 
Injuries  to  person  or  property  claimed  to  have 
been  inflicted  ■  by  the  corporation,  anc)  tbe 
amount  of  the  damages  claimed,  shall  be  given 
to  its  officers." 

In  Kennedy  t.  Savannah,  8  Ga.  App.  98,  68 
S.  E.  652,  this  court  held  that  a  notice  which 
described  certain  personal  injuries  suffered 
by  the  plaintiff  by  a  fall,  whereby  he  Incurred 
a  doctor's  bill  of  $150,  hospital  fees  of  $30, 
and  was  permanently  injured  as  therein  de- 
scribed, and  concluded  by  laying  his  damages 
at  $5,000,  was  sufficient  In  that  case  the 
present  Cliief  Judge  of  this  court  said,  speak- 
ing for  the  fall  court,  that: 


"Only  such  substantial  compliance  with  the 
provisions  of  the  act  of  1899  (Acts  1899,  p.  74) 
requiring  notice  to  be  given  to  mnnicipal  cor- 
porations of  claims  for  damages  against  them 
is  necessary  as  will  enable  the  municipaHty 
to  fully  investigate  the  claim  and  to  determine 
whether  it  prefers  to  adjust  the  claim  without 
suit  or  to  contest  its  validity  in  tbe  courts." 

In  Sandersville  v.  Stanley,  10  Ga.  App. 
360,  73  S.  B.  535,  it  was  held  that: 

Tbe  requirements  of  section  910  axi  "suffi- 
ciently complied  with  where  the  notice  gives 
information  sufficiently  definite  to  locate  the 
property  alleged  to  have  been  injured,  the 
amount  of  damages  claimed,  and  aamcient  data 
to  enable  the  city  authorities  to  examine  into 
the  alleged  Injuries  and  determine  whether  the 
claim  should  be  adjusted  without  suit." 

The  notice  in  that  case  spedflcally  set  out 
the  extent  of  the  injury  daimed,  as  it  alleged 
that  the  various  matters  complained  of  had 
all  resulted  in  injury  and  damage  to  the 
plaintiff  "in  the  sum  of  $1,500  or  other  large 
sum." 

The  notice  given  to  the  governing  authority 
of  the  dty  of  Macon  in  this  case  sets  out  the 
time,  the  place,  and  the  nature  of  the  alleged 
Injury,  but  falls  to  set  out  the  "extent"  of 
the  injury,  or  claim  any  specified  amount 
as  damages,  or  indicate  for  what  maximum 
amount  the  injury  could  be  compensated. 
The  court  therefore  erred  In  overruling  the 
demurrer. 

Since  our  holding  will  necessarily  result  in 
dismissal  of  the  suit,  the  remaining  questions 
raised  by  the  demurrer  need  not  be  now 
considered. 

Judgment  reversed. 


(16  Ga.  App.  521) 

THXJKMAN  V.  WALRAVBN.    (No.  5080.) 
(Court  of  Appeals  of  Georgia.    June  28,  1915.) 

(Syllahut  hv  the  Court.) 

1.  Affkai.  and   Ebbob  €=»732— AssiOnmeni 
or  Ebsob — Denial  of  New  I^ial. 

The  motion  to  dismiss  the  writ  of  error 
is  denied.  Where  a  bill  of  exceptions  assigns 
error  upon  a  judgment  overruling  a  motion  for 
a  new  trial,  the  assignment  of  error  is  suffi- 
ciently specifia 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  3022-3024;  Dec.  Dig.  «=» 
732.] 

2.  Abateuent  and  Revival  ®=»39— Puea  in 
Abatement  —  Aotion    by    Corpobation  — 

SUBBENDEB  OT  CHABTBB. 

Where  a  corporation  surrenders  Its  char- 
ter^ a  pending  suit  in  which  it  is  plaintiff  dies 
which  the  charter.  Consequently,  such  a  suit 
cannot  be  pleaded  In  abatement  (although  it 
may  still  remain  on  the  docket  of  the  court)  to 
another  suit  subsequently  brought  by  an  in- 
dividual to  whom  the  corporation,  before  the 
BWrrender  of  its  charter,  had  transferred  its 
claim  against  the  defendant.  Accordingly,  the 
court  did  not  err  in  overruling  the  pica  in  abnte- 
mcnt.  Merritt  v.  Gate  Citv  Bank,  100  Ga.  147, 
27  S.  E.  979,  38  L.  R.  A.  749,  and  cases  therein 
cited. 

[Ed.  Note. — For  other  casos,  see  Abatement 
and  llevival.  Ctent  Dig.  {{  194-204;  Dec.  Dig. 
<8=>39.] 
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S.  Vebdict  and  Denial  of  Nbw  Tbial  Ap - 

PBOVED. 

The  evidence  sustained  the  verdict,  and 
the  court  did  not  err  in  overruling  the  motion 
for  a  new  trial. 

4.  ASBIONMENTS   OF   BEBOB. 

The  other  assignments  of  error  are  without 
merit. 

Error  from  Afunlclpal  Coart  of  Atlanta. 
Action  between  Arthur  Thurman  and  D. 

5.  Walraven.    From  tbe  Judgment,  Thurman 
brings  error.    Affirmed. 

Watkins  8e  Lewis,  of  Atlanta,  for  plaintiff 
in  error.  Hill  &  Wrigbt,  of  Atlanta,  for  de- 
fendant in  error. 

BBOYLES,  J.    Judgment  affirmed. 

BUSSBLL,  C.  J.,  concurs  dubitanta 

(16  Qa.  App.  604) 

!«EABOARD    AIR    LINE    RT.    t.    BLACK- 
WELL.     (No.  6631.)  t 
(Oourt  of  Appeals  of  Georgia.    Jane  28,  1015.) 

(Syllahu*  hy  the  Court.) 

1.  BAILBOADS  <&=>344  — NEQUaKNOS— Plbad- 
INQ — ^Blow  Post  Law. 

The  trial  judge  did  not  err  in  sustaining 
the  demurrer  to  the  twenty-third  paragraph  of 
the  answer,  wherein  the  defendant  pleaded  that 
the  failure  to  comply  with  the  "blow  post  law," 
as  embodied  in  sections  2675-2677,  Civ.  Code 
1910,  was  not,  as  a  matter  of  law,  negligence  on 
the  part  of  the  defendant  relatively  to  the  trans- 
action in  question,  and  in  thereafter  striking 
that  paragraph  of  the  answer.  Seaboard  Air 
lane  By.  v.  BlackweU,  143  Ga.  — ,  84  S.  B. 
472. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  K  1107-1112;    Dec.  Dig.  <g=344.] 

2.  BAHJtOADS  <S=3350— CONTBIBUTOBY   NEGLI- 
GENCE— Question  fob  Jubt. 

Whether  the  plaintiffs  son  by  exercising 
ordinary  care  for  his  own  safety,  could  have 
avoided  the  injury  which  resulted  in  his  death, 
was  a  jury  question;  and,  in  view  of  the  evi- 
dence as  to  the  defendant's  failure  to  comply 
with  the  provisions  of  the  "blow  post  law,'' 
there  is  sutiicient  testimony  as  a  whole  to  sup- 
port the  jury's  finding  in  favor  of  the  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1152-1192;  Dec.  Dig.  <S=»350.] 

8.  Appeal  and  Ebbob  €=>977— Review— De- 
nial OF  New  Tbial— Vebdict. 
The  verdict  having  been  approved  by  the 
trial  judge,  and  there  Deing  no  complaint  that 
any  error  was  committed  in  the  trial,  other  than 
the  alleged  error  in  striking  the  portion  of  the 
defendant's  answer  referred  to  above,  the  judg- 
ment overruling  the  motion  for  a  new  trial, 
based  only  on  the  general  grounds  will  not  be 
disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Ctent.  Dig.  §§  3860-3865;  Dec.  Dig.  «=> 
977.] 


Error  from  City  Court  of  Elberton; 
C.  Grogan,  Judge. 


Qea 


Action  by  Elizabeth  Blackwell  against  the 
Seaboard  Air  Line  Railway.  Judgment  for 
plaintUF,  and  defendant  brings  error.  Af- 
firmed. 

Z.  B.  Rogeirs  and  H.  J.  Brewer,  both  of  El- 
berton, and  F.  C.  Shackelford  and  Cobb  & 
Erwin,  all  of  Athens,  for  plaintiff  in  error. 
Pulliam  Protatt,  of  Elberton,  for  defendant 
in  error. 

RUSSELL,  a  J.    Judgment  affirmed. 

(16  (3a.  App.  S02) 
BUFORD  ▼.  STATE.     (No.  6342.) 
(Court  of  Appeals  of  Georgia.    June  25,  1915.) 

f/SyUabus  by  the  Court.) 

VoLtJNTABY  Manslaughteb— Denial  or  New 
Tbial. 

The  assignment  of  error  that  the  verdict 
of  voluntary  manslaughter  was  not  authorized 
by  the  evidence,  and  therefore  was  contrary  to 
law,  is  not  supported;  and  the  trial  judge  did 
not  err  in  overruling  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Band(ripli 
County;    W.  C.  Worrlll,  Judge. 

Alonzo  Buford  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Affirmed.  ■ 

Chas.  W.  Worrlll,  R.  Terry,  and  J.  E.  Mc- 
Donald, all  of  Cuthbert,  for  plaintiff  in  er- 
ror. B.  T.  Castellow,  Sol.  (Jen.,  of  Cuthbert, 
and  R  R.  Arnold,  of  Atlanta,  for  the  State. 

BROYLES,  J.    Judgment  affirmed. 

^^°°°°  a«  <Ja.  App.  47f) 

GEORGE  V.  SHIELDS.     (No.  5900.) 
(Court  of  Appeals  of  Georgia.    June  25,  1915.) 

(Syllalut  hy  the  Oourt.) 

1.  Vebdict  Sustained. 

The  evidence  authorized  the  verdict. 

2.  Evidence  ®=a370  —  Documentabt  Evi- 
dence —  Admissibility— Pboof  of  Signa- 
ture—Pleading. 

The  execution  of  the  instrument  sued  up- 
on was  not  brought  into  question  by  a  plea  of 
non  est  factum,  and  there  was  no  error  u  per- 
mitting the  payee  therein  named  to  make  proof 
of  the  signature  thereto  attached  and  thereafter 
allowing  the  same  to  be  introduced  in  evidence. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §i  1638. 1669, 1560, 1562-1578, 1692; 
Dec  Dig.  <S=»370J 

Error  from  Superior  Ck)urt,  Jackson  Coun- 
ty;  C.  H.  Brand,  Judge. 

Action  between  Calhoun  George  and  J.  C 
Shields.  From  the  Judgment,  George  brings 
error.    Affirmed. 

Ray  &  Ray,  of  Jefferson,  for  plaintiff  in  er- 
ror. P.  Cooley,  of  Jefferson,  for  defendant 
in  error. 

WADE,  J.    Judgment  affirmed. 
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BIRDFORD  SUPPLY  CO.  et  aL  ▼,  ED- 
WARDS.   (No.  5963.) 
(Court  of  Appeals  of  Georgia.    June  28,  1915.) 

(Syllaiui  iy  the  Court.) 

1.  Justices  of  the  Peace  <S=200— Civn.  Ac- 
tions —  Cebtiobabi  —  Sufficiency  of  As- 
sionicent. 

Where  a  petition  for  certiorari  assigned 
error  on  several  special  grounds,  and  also  be- 
cause "the  verdict  rendered  by  the  jury  in  said 
case  is  contrary  to  law  and  to  the  evidence, 
and  deddedly  and  strongly  against  the  vreight 
of  the  evidence,"  and  the  petition  itself  set  forth 
all  the  evidence  adduced  at  the  trial,  together 
with  copies  of  all  the  pleadings  in  the  case,  the 
judge  of  the  superior  court  did  not  err  in  over- 
ruling a  motion  to  dismiss  the  certiorari  upon 
the  ground  that  there  was  no  assignment  of 
error  upon  the  final  judgment  in  the  case. 

lEd.  Note. — For  other  cases,  see  Justices  of 
tlie  Peace,  Cent.  Dig.  §§  8(X>-806;  Dec.  Dig. 
®=»206.] 

2.  Apfxai,  and  Ebkok  i3=»1078— Waiveb  of 

EiRBOBS — FAIIiUEB  TO  ABGUE. 

Assignments  of  error  abandoned  in  the  brief 
of  counsel  for  the  plaintiff  in  error  will  not  be 
considered  in  this  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  CJent  Dig.  §S  4256-4261;  Dec.  Dig.  <S= 
1078.] 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

Action  by  W.  J.  Edwards  against  the 
Blrdlord  Supply  Company  and  others.  Judg- 
ment for  the  plaintiff  in  the  superior  court 
on  certiorari  to  a  justice  of  the  peace,  and 
defendants  bring  error.    Affirmed. 

H.  H.  Elders,  of  ReidsTille,  for  plaintiff  in 
error. 

WADE,  J.  [1]  The  bill  of  exceptions  com- 
plains that  the  judge  of  the  superior  court 
erred  in  OTerrullng  a  motion  to  dismiss  a 
certiorari  because  there  was  no  assignment 
of  error  on  the  final  judgment  in  the  case, 
and  also  assigns  error  generally  because  he 
rendered  final  judgment  in  favor  of  the 
plaintiff  in  certiorari.  The  brief  for  the 
plaintiff  in  error  insists  only  on  the  assign- 
ment of  error  based  on  the  refusal  of  the 
judge  of  the  superior  court  to  dismiss  the 
certiorari  because  there  was  no  assignment 
of  error  therein  on  the  final  judgment  in  the 
justice's  court;  and  therefore  we  need  not 
consider  whether  the  court  correctly  ren- 
dered a  final  judgment  in  the  superior  court. 
"Various  alleged  errors  are  set  forth  explicit- 
ly in  the  petition  for  certiorari,  and  excep- 
tion is  expressly  taken  to  rulings  on  differ- 
ent motions  made  and  also  on  the  admission 
of  testimony.  The  petition  avers  that  the 
court  erred  in  OTerrullng  certain  motions 
and  allowing  a  certain  amendment,  and  in  ad- 
mitting certain  q)eciflc  evidence  therein  re- 
ferred to,  and  assigns  error  upon  various 
S^rounds  specified,  and  generally  as  follows: 

"All  of  which  rulings  of  the  court  petitioner 
assigns  as  -error.  Your  petitioner  avers  that 
the  court  erred  in  all  the  foregoing  rulings,  and 
that  the  verdict  entered  by  the  jury  in  said  case 


is  contrary  to  law  and  to  the  evidence,  and  de- 
cidedly and  strongly  against  the  weight  of  the 
evidence." 

The  petition  sets  out  In  detail  all  of  the 
evidence  adduced  at  the  trial,  and  also  sets 
out  the  verdict  returned  by  the  jury,  as  fol- 
lows: 

"We,  the  jury,  find  in  favor  of  the  traverse. 
This  November  20,   1913. 

"B.  B.  Tatum,  Foreman." 

A  copy  of  all  the  pleadings  is  attached  to 
the  petition,  including  the  original  traverse 
referred  to  in  the  verdict,  together  with  an 
amendment  thereto;  and  all  of  the  allega- 
tions to  the  petition  are  adopted  as  true  by 
the  magistrate  in  his  answer. 

In  Fleming  v.  State,  67  Qa.  767,  it  is  held 
that: 

"Where  a  certiorari  is  sought  in  a  criminal 
case  tried  before  a  county  court,  the  petition 
should  set  out  the  errors  complained  of.  Where 
a  'petition  for  certiorari  set  out  the  facts  of 
a  trial,  a  brief  of  the  evidence,  the  judgment  of 
guilty  and  closed  by  stating  ^o  which  proceed- 
ings your  petitioner  alleges  error,'  the  assign- 
ment of  error  was  too  general,  and  votking 
could  be  considered  under  it,  except  whether 
the  finding  iccu  supported  bi/  the  evidence. 
[Italics  ours.].  An  assignment  of  error  that  the 
verdict  and  judgment  'is  contrary  to  law'  is  not 
a  specific  assignment  of  error,  and  cannot  be 
considered  by  the  court  Newberry  v.  Tenant, 
121  Ga.  561,  49  S.  B.  621 ;  Rodgers  v.  Black, 
09  Ga.  142,  25  S.  E.  20."  Callaway  v.  At- 
lanta, 6  Ga.  App.  354,  355,  64  S.  E.  1106,  1106. 

In  that  case  the  point  wtdch  it  was  sought 
to  review  by  this  general  assignment  that 
the  verdict  and  judgment  "is  contrary  to 
law,"  etc.,  was  not  merely  whether  or  not  the 
verdict  and  judgment  were  supported  by  the 
evidence,  but  whether  the  fine  imposed  by 
the  recorder  was  in  accordance  with  the  pro- 
visions of  a  certain  ordinance ;  and  under  re- 
peated rulings  both  of  the  Supreme  Court 
and  of  this  court,  as  well  as  under  the  ruling 
in  the  Fleming  Case,  supra,  it  is  clear  that 
the  assignment  was  insufficient  for  that  pur- 
pose. Nevertheless,  under  such  an  assign- 
ment, it  is  equally  clear  that  the  insufilciency 
of  the  evidence  to  support  the  verdict,  or 
the  question  whether  the  verdict  was  con- 
trary to  law  because  unsupported  by  the  evi- 
dence, could  have  been  considered  and  pass- 
ed upon. 

In  Hunter  v.  Garrett,  104  Ga.  647,  30  S.  E. 
869,  the  Supreme  Court  held  that  a  petition 
for  certiorari  presents  no  question  for  de- 
termination by  the  Supreme  Court,  when  the 
only  language  in  the  petition  attempting  to 
assign  error  on  the  verdict  complained  of 
was  as  follows: 

"This  is  the  second  verdict  of  about  this 
kind  rendered  in  said  court  The  jurors  in  this 
district  do  not  consider  the  rights  of  parties, 
and  know  nothing  of  their  duties  under  the  law. 
Wherefore,  in  order  that  said  errors  may  be 
reviewed  and  corrected,  petitioner  prays  that 
the  state's  writ  of  certiorari  may  issue,  di- 
rected to  said  magistrate,  in  terms  of  the  law." 

In  Papworth  v.  Fitzgerald,  111  Ga.  54,  36 
S.  E.  311,  it  was  held  that  a  petition  for 
certiorari,  in  which  no  effort  was  made  to 
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assign  error  upon  the  Judgment  wblcb  it  .was 
sought  to  review,  except  in  the  allegation 
that  "petitioners  objected  to  the  Judgment  of 
said  court,  still  object,  and  say  the  same 
was  error,  and  as  such  assign  it,"  did  not 
comply  with  the  statute  (Civil  Code  of  .1910, 
i  6183)  requiring  that  a  plaintiff  In  certiorari 
shall,  In  his  petition  for  the  writ,  "plainly 
and  distinctly  set  forth  the  errors  complain- 
ed of."  In  that  case  the  plaintiff  In  certio- 
rari simply  set  forth  that  he  "objected"  to 
the  Judgment,  and  alleged  that  the  same  was 
erroneous,  and  did  not  set  out  in  what  partic- 
ular it  was  erroneous;  or,  as  stated  in  the 
body  of  the  opinion: 

"The  petition  for  certiorari  makes  no  at- 
tempt whatever  to  assign  error  upon  the  judg- 
ment sought  to  be  reviewed.  It  does  not  even 
charge  that  it  was  contrary  to  law,  or  evidence 
or  in  what  particular  it  is  defective,  or  for 
what  reason  it  abould  be  set  aside." 

If  the  petition  had  alleged  that  the  Judg- 
ment complained  of  was  contrary  to  law  or 
contrary  to  the  evidence,  and  if  a  brief  of 
the  evidence  had  been  included  in  the  peti- 
tion, the  assignment  of  error  would  have  been 
sufficient  to  authorize  the  court  to  pass  at 
least  upon  the  sufficiency  of  the  evidence  set 
forth  to  sustain  the  Judgment  returned. 

"A  petition  for  certiorari  mvist  allege  error 
so  specificaUy  and  dUtinctly  that  a  reviewing 
oonrt  may  understand  the  ^und  of  error  relied 
on.  Clements  v.  McCormick  Machine  Co.,  115 
tia.  861  [42  S.  E.  222].  Such  a  petition,  which 
sets  fortii  all  the  evidence  submitted  on  the 
trial  before  a  jury  in  a  justice's  court,  and 
alleges  that  the  verdict  complained  of  is  against 
the  weight  of  the  evidence  and  without  evidence 
to  support  it,  sufficiently  complies  with  this 
rule."  Mathews  t.  Parker,  124  6a.  144  (1),  62 
8.  E.  322. 

It  was  held  by  this  court  in  Fish  r.  State, 
8  6a.  App.  398,  69  S.  B.  37,  that: 

"An  assignment  of  error,  in  a  petition  for 
certiorari,  tliat  'the  verdict  was  without  any 
evidence  to  support  it,  and  was  contrary  to 
law,'  is  sufficiently  specific  to  bring  under  review 
all  the  evidence  set  out  in  the  petition,  when 
the  writ  is  not  sanctioned,  or,  when  sanctioned, 
as  verified  by  the  answer  of  the  magistrate  to 
the  writ." 

See,  also,  Langley  Mfg.  Co.  v.  Frey,  10  Ga. 
App.  753  (1),  73  8.  E.  1074. 

So  it  is  evident  that  the  general  assign- 
ment of  error  contained  in  the  petition  for 
certiorari  in  the  case  under  review,  "that  the 
verdict  entered  by  the  Jury  in  said  case  is 
contrary  to  law  and  to  the  evidence,  and  de- 
cidedly and  strongly  against  the  weight  of 
the  evidence,"  was  such  a  clear  and  distinct 
assignment  of  error  as  authorized  the  court 
to  review  all  the  evidence  set  forth  in  the 
petition  (which  was  adopted  by  the  answer  of 
the  magistrate),  and  to  determine  therefrom 
If  the  evidence  as  a  whole  did  not  in  fact 
support  the  verdict  returned  by  the  Jury,  and 
therefore  was  contrary  to  law,  or  if  the  ver- 
dict was  decidedly  and  strongly  against  the 
weight  of  evidence.  Of  course,  under  this 
general  assignment  of  error,  no  errors  com- 
mitted by  the  court,  and  no  question  other 


than  as  to  the  suffidoicy  of  the  evidence  to 
support  the  verdict,  conld  be  considered,  and 
the  only  other  errors  that  might  be  consid- 
ered were  such  as -were  specifically  assigned. 

[2]  Since  the  sole  question  to  be  determin- 
ed by  us  (according  to  the  express  contention 
of  plaintiff  in  error)  is  wliether  the  court  er- 
red in  refusing  to  dismiss  the  certlMuri,  for 
the  lack  of  sufficient  assigmnents  of  error 
therein,  we  neither  consider  nor  determine 
the  sufficiency  of  the  evidence  to  support  the 
final  Judgment  rendered  by  the  Judge  of  the 
superior  court,  or  the  propriety  of  the  ren- 
dition of  that  Judgment  by  him,  and  must 
assume  that  the  record  as  a  whole  warrant- 
ed the  final  disposition  made  of  the  case. 

Judgment  affirmed. 

"™°°~  06  Q*.  App.  S39) 

COOKER  V.  STATE.    (No.  6424.) 
(Court  of  Appeals  of  Georgia.     Jane  28,  1915.> 

(Bvllabut  by  the  Court.) 

1.  Cbiminal  Law  <g=»1064— Appeai^-Pbkseh- 
TATioN  Below — Gbounos  of  Motion  roa 
New  Trial— Admission  of  Evidence. 

The  first,  second,  third,  and  fourth  grounds 
of  the  amendment  to  the  motion  for  a  new  .trial, 
complaining  that  the  court  erred  in  admitting 
certain  evidence  over  the  objections  of  the  de- 
fendant's counsel,  but  failing  to  state  what  ob- 
jections were  made  to  any  of  this  evidence  at 
the  time  it  was  offered,  cannot  be  considered 
by  this  court.  Clarke  v.  State,  90  Ga.  448  (1), 
16  S.  E.  96;  Dutton  v.  State,  92  Ga.  14  (2), 
18  S.  E.  545 ;  Stevens  v.  State,  93  Ga.  307  (4), 
20  S.  E.  331 :  Huff  V.  State,  85  Ga.  336  (2),  11 
S.  E.  619;  Griffin  v.  State,  86  Ga.  257  (1),  12 
S.  E.  409:  Roberson  v.  State,  87  Ga.  209  (2). 
13  S.  E.  696. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SJ  2676-2684;  Dec.  Dig.  <S=» 
1064.] 

2.  Homicide  ®=»309  —  Instbtjctions  —  Evi- 
dence—Voltjntaby  Manslauohteb. 

It  is  complained  that  the  court  erred  in 
charging  the  law  of  voluntary  manslaughter, 
because  the  evidence  adduced  at  the  trial,  if 
sufficient  for  a  conviction,  warranted  only  a 
verdict  finding  the  defendant  guilty  of  murder 
or  of  involuntary  manslaughter.  Not  only  did 
the  evidence  introduced  in  behalf  of  the  state 
authorize  the  charge  of  voluntary  manslaugh- 
ter, but  tlie  statement  of  the  defendant  himself 
plainly  showed  an  assault  upon  his  person  by 
the  deceased  at  the  time  of  the  killing,  amonnt- 
ing  to  less  than  a  felonious  assault. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  $S  649,  650.  652-655 ;  Dec.  Dig.  €=> 
309.] 

3.  Cbiminal  Law  «=>762,  1172  —  Habmless 

EBKOB— INSTBUCTION    ON    VOLUNTABT    MAK- 

8LAUGHTEB— Intimation  of  Opinion. 

The  charge  of  the  court  is  not  subject  to 
the  exception  that  the  court  expressed  and  in- 
timated an  opinion  in  charging  the  jury  as  fol- 
lows: "If  yon  find  that  the  defendant,  with- 
out malice,  and-  not  under  such  circumstances- 
aa  would  justify  or  excuse  the  killing,  volan- 
tarily  killed  the  deceased,  and  that  he  was  im- 
pelled to  do  so  by  a  sudden,  violent  impulse  of 
passion,  supposed  to  be  irresistible,  produced  by 
some  actual  assault  upon  the  defendant  or  an 
attempt  by  the  deceased  to  commit'  a  serious 
personal  injury  upon  the  defendant,  or  by  other 
equivalent  circumstances  sufficient  to  Justify  the 
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excitement  of  paEOriozi,  then  the  homicide  wonld 
in  law  be  Tolnntair  manBlansbter." 

(a)  Under  the  evidence,  this  charge  was  fa- 
vorable to  the  defendant,  rather  than  against 
him,  and  therefore  he  cannot  be  heard  to  com- 
plain. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  1731,  1760,  1754,  1758,  1759, 
1769,  3128,  3154-3157,  316&-S163,  3169;  Dec. 
Dig.  «=9762,  1172.] 

4.  CBnciNAL  Law  €=>516,  814— CoirrassioNS 

— ClBCUMSTAWXIAL   ETIDERCE  —  FaILUBE   TO 

Instbtjci. 

The  defendant  made  aereral  statements  that 
he  killed  tlie  deceased,  and  the  reasons  given  by 
him  for  the  killing  furnished  no  legal  and  ade- 
quate excuse  or  justification  therefor.  The 
brief  of  his  counsel  treats  these  declarations  as 
confessions,  and  in  the  opinion  of  this  court, 
they  amounted  to  confessions  of  guilt  (sufficient- 
ly corroborated),  and  were  not  simply  incrim- 
uiatory  statements.  See  Jones  v.  State,  130 
Ga.  274  (4) ,  60  S.  E.  840 :  Pritchett  v.  State, 
98  Oa.  65  (6),  18  S.  E.  536.  The  court  did  not 
err  in  not  giving  in  charge  to  the  jury  the  law 
applicable  to  cases  founded  solely  on  circum- 
stantial evidence  since  the  confessions  made 
by  the  defendant  constituted  direct  and  positive 
evidence  of  his  guilt,  and  there  was  no  request 
BO  to  charge.  Barrow  v.  State,  80  Ga.  191  (3), 
6  S.  B.  64;   Moore  v.  State,  97  Ga.  769  (1),  25 

5.  EL  362 ;  Toler  v.  State,  107  Ga.  682,  33  S. 
B.629. 

[Ed.    Note. — For   other   cases,    see    Criminal 
Law,  Cent  Dig.  ;i  1139-1146,  1821,  1833,  1839, 
1860,  1865,  1^,  1880,  1924.  1979-1985,  1987 ; 
Dec.  Dig.  <S=>516,  814.] 
S.  Cbiuinal  Law  «=3l03S— Oautionabt  In- 

BTEUCTI0N8— Request— CoNMissioNS. 

Though  the  evidence  authorized  a  charge 
to  the  jury  that  all  admissions  should  be  scan- 
ned with  care,  and  confessions  of  guilt  should 
be  received  with  great  caution  (Penal  Code, 
1910,  f  1031),  failure  to  give  such  an  instruc- 
tion, in  the  absence  of  a  timelv  written  request. 
Is  not  reversible  error.  Walker  v.  State,  lie 
Ga.  34,  44  S.  B.  850;  Patterson  v.  State,  124 
Ga.  408,  52  S.  B.  534;  Tolbirt  v.  State,  124 
Ga.  767,  63  S.  E.  327 ;  Nail  v.  State,  125  Ga. 
234,  54  S.  B.  145:  Pierce  v.  State,  132  Ga.  27, 
63  S.  K  792:  Lindsay  v.  State,  138  Ga.  818  (6), 
76  S.  E.  369;  Cook  v.  State,  9  Ga.  App.  208, 
70  8.  B.  1019;  Baker  v.  State,  14  Ga.  App. 
578,  81  S.  B.  806;  and  numerous  other  au- 
thoritieB. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  {  2646 ;   Dec.  Dig.  iS=3l038.] 

Error  from  Superior  Court,  Charlton  Coun- 
ty;   J.  W.  Qalncey,  Judge. 

P.  A.  Cooner  was  convicted  of  involantary 
manslanghter,  and  brings  error.    Affirmed. 

W.  M.  OUlff,  of  Folkston,  and  W.  B.  Gibbs 
and  Jas.  B.  Thomas,  both  of  Jesup,  for  plain- 
tiff In  error.  M.  D.  Dlckerson,  Sol.  Gen.,  of 
Douglas,  and  Wilson,  Bennett  &  Lambdin, 
of  WaycroBs,  for  the  State. 

WADE,  J.  It  Is  unnecessary  to  discuss 
all  the  exceptions  covered  by  the  foregoing 
beadnotes.  We  deem  it  proper,  however,  to 
enlarge  slightly  on  two  of  the  beadnotes. 

[1  ]  1.  The  flrst  four  grounds  of  the  amend- 
ment to  the  motion  for  a  new  trial  complain 
that  the  court  erred  In  admitting  certain 
testimony  over  the  objections  of  counsel  for 
the  defendant,  and,  as  stated  in  the  headnote, 
the   objections  actually   made  at   the  time 


when  the  evidence  was  offered  do  not  appear 
in  these  grounds  of  the  motion  for  a  new 
trial.    The  first  ground  recites  that: 

"The  court  erred  by  permitting  and  allowing 
the  witness  T.  W.  Vickery  to  testify,  over  the 
objections  of  the  defendant's  counsel,  as  to  the 
statement  by  P.  A.  Cooner  at  and  before  the 
coroner's  inquest  that  was  held  over  the  dead 
body  of  the  said  B.  F.  Richardson." 

Following  this  in  subdivisions,  the  movant 
Insisted  {hat  the  court  erred  for  several  rea- 
sons therein  set  forth,  but  nowhere  in  that 
ground  or  in  the  subdivisions  thereof  is  It 
stated  or  suggested  that  the  objections  as  to 
the  admissibility  of  the  evidence  urged  in 
these  subdivisions  were  urged  at  the  time 
when  the  evidence  was  offered  and  admitted ; 
but,  so  far  as  disclosed  by  the  record,  the 
various  objections  may  have  been  discovered 
after  the  trial  of  the  case.  The  second 
ground  sets  forth  that: 

"The  movant  says  that  the  court  erred  by 
permitting  F.  B.  Brock,  a  witness  for  the 
state,  to  testify,  over  the  objection  of  defend- 
ant's counsel,  to  the  statement  made  by  the 
defendant  at  the  hearing  of  the  inquest  over 
the  dead  body  of  B.  F.  Kichardson,  for  the  fol- 
lowing reasons" 

— which  are  set  forth  In  subdivisions  of  this 
ground,  but  it  does  not  appear  that  the  rea- 
sons suggested  therein  why  the  evidence  com- 
plained of  should  have  been  excluded  were 
suggested  or  urged  when  the  evidence  was 
offered  at  the  triaL 

The  third  and  fourth  grounds  allege  that 
the  court  erred  In  admitting  certain  testi- 
mony, and  set  out  why.  In  the  opinion  of 
movant,  the  admission  of  the  testimony  was 
erroneous,  but,  as  said  in  reference  to  the 
first  and  second  grounds,  it  is  not  stated 
that  these  objections  were  urged  at  the  time 
when  the  evidence  was  offered.  The  various 
authorities  cited  In  the  flrst  headnote  cover 
the  point  here  discussed. 

[2]  2.  To  what  is  said  in  the  second  head- 
note  as  to  the  propriety  of  the  charge  of  the 
court  on  the  subject  of  manslaughter  it  is 
not  necessary  to  add  anything  further  than 
a  part  of  the  statement  made  by  the  accused 
at  his  trial,  which  was  as  follows : 

"He  [the  deceased]  had  started  to  his  room,. 
and  be  said,  'I  am  going  to  my  room.'  At  that ' 
time  there  was  an  ordinance  here  in  town 
against  cursing  here  in  town  or  in  any  public 
place,  and  I  demanded  that  he  go  with  me 
before  the  town  council,  and  he  refused  to  go 
anywhere,  and  he  continued  to  curse  and  raise 
a  disturbance.  He  appeared  to  be  drunk  or 
drinking  and  boisterous,  and  he  started  towards 
nie.  1  told  him  to  stop,  and  demanded  two  or 
three  times  for  him  to  stop,  and  he  continued 
to  come  on  towards  me,  and  I  stepped  back 
out  in  the  ball.  I  kept  backing  and  backing, 
and  all  at  once  he  made  a  sudden  spring  at 
me,  and  I  struck  at  him  with  my  club  in  my 
left  hand,  and  when  I  struck  at  him  I  did  not 
iiit  him,  but  the  lick  knocked  his  hat  off.  He 
caught  my  arm  in  some  way,  and  grabbed  the 
club  I  had  in  my  left  hand  and  turned  if 
around.  The  club  had  a  leather  stringy  on  one 
end  of  it  which  I  had  around  my  wrii>t  here, 
and.  when  he  twisted  the  club  down,  it  twisted 
the  string  on  my  arm.    I  grabbed  for  my  pistol. 
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one  J  had,  a  35  special  Smith  8c  Wesscn,  doa- 
ble action,  and  when  I  grabbed  the  pistol  with 
my  right  hand  he  continued  to  twist  the  club, 
and  made  a  grab  at  the  pistoL  and  in  the  scuf- 
fle over  the  pistol  it  went  off.  I  didn't  know 
Mr.  Richardson  was  shot.  I  knew  the  pistol 
fired,  but  I  did  not  know  he  was  hit.  He 
came  back  on  me  ae;ain,  and  hit  at  me  with 
his  other  hand.  I  did  not  know  that  he  was 
shot  at  all  until  he  said  he  was  shot,  and  I 
sent  after  Dr.  Williams,  and  Dr.  Williams 
came;  1  didn't  know  he  was  shot.  I  didn't 
intend  to  shoot  him,  and  didn't  know  he  was 
shot  until  he  said  be  was." 

Several  different  witnesses  who  heard  the 
statement  freely  and  voluntarily  made  by  the 
accused  at  the  inquest  testified  that  the  de- 
fendant did  not  then  claim  that  the  pistol 
went  off  accidentally,  but  all  of  them  said, 
in  substance,  and  one  of  them  literally : 

That  the  deceased  "grabjed  at  the  club  he 
had  in  his  hand,  and  that  as  be  attempted  to 
get  hold  of  the  club  he  pushed  him  [the  de- 
ceased] back  again  and  tried  to  hit  him  with 
the  club  at  the  same  time.  He  said  he  did  not 
hit  him,  and  that  he  [the  deceased]  came  back 
again  the  third  time,  •  •  •  and  when  he 
[the  deceased]  made  the  third  attempt  Mr. 
Cooner  pushed  him  back  and  shot  him  at  the 
same  time." 

Another  witness  testified: 

The  accused  "told  him  he  went  up  there  and 
found  this  fellow  [the  deceased]  up  there,  and 
he  said  that  just  as  he  was  trying  to  arrest 
him  this  fellow  grabbed  bold  of  his  billy,  and 
he  said,  'I  told  him  if  he  came  on  me  I  would 
shoot  him,'  and  says  he  told  him  three  times, 
and  says  he  shot  him.  He  says,  'I  thought  be 
was  trying  to  get  into  the  room  in  there,'  and 
says  he  was  trying  to  get  in  there  to  get  a 
gun." 

The  evidence  discloses  that  no  weapon  of 
any  kind,  not  even  a  pocketknife,  was  found 
on  the  person  of  the  deceased,  or  In  the  other 
room  supposed  to  be  his  room ;  in  this  latter 
room  nothing  was  found  but  a  shirt  Several 
witnesses  testified  that  the  defendant  never 
stated  at  the  inquest  that  the  deceased 
"Jumped  on  him,"  but  said  merely  that  the 
deceased  "grabbed  his  [the  defendant's} 
club." 

The  statement  of  the  defendant,  when 
taken  In  connection  with  the  evidence  of  sev- 
eral witnesses  to  the  effect  that  the  defend- 
ant confessed  to  them  after  the  killing  that 
he  had  intentionally  shot  the  deceased,  while 
attempting  to  arrest  him  as  town  marshal 
for  some  minor  municipal  offense,  certainly 
authorized  the  submission  to  the  Jury  of  the 
law  of  manslaughter,  since  the  evidence  fur- 
ther showed  that  there  was  no  marked  dis- 
parity in  size,  if  any  disparity,  between  the 
deceased  and  his  slayer,  and  it  Is  nowhere 
suggested,  In  any  of  the  proved  confessions 
made  by  the  accused  or  in  his  statement, 
that  the  killing  was  necessary  in  order 
to  save  his  life,  or  even  that  he  was  acting 


under  the  fears  of  a  reasonable  man  that 
bis  Ufe  was  In  danger,  but  from  his  own 
statement  and  from  his  confessions  It  ap- 
pears that  the  deceased  made  or  attempt- 
ed to  make  an  assault  upon  him  immediate- 
ly before  the  fatal  shot  was  fired,  amount- 
ing to  less  than  a  felony,  which,  while 
not  Justifying  the  homicide,  may  yet  have 
been  sufficient  to  arouse  In  the  mind  of  the 
accused  an  Irresistible  passion  of  anger 
which  brought  about  the  fatal  shot  without 
any  admixture  of  deliberation  whatsoever. 
It  appears  to  us  that  the  Jury  took  the  most 
lenient  view  possible  under  the  evidence  sub- 
mitted to  them,  and  gave  to  the  defendant  the 
benefit  of  every  legal  defense  which  migfit 
be  extracted  from  the  record  as  a  whole; 
for,  regardless  of  what  may  have  been  the 
Imagined  rights  and  powers  which  the  de- 
fendant supposed  be  was  clothed  with  by 
reason  of  the  fact  that  he  was  marshal  of 
the  little  town  of  Folkston,  It  seems  to  us 
that  the  homicide  was  wanton  and  unjusti- 
fiable. It  has  been  said  that  "a  little  learn- 
ing is  a  dangerous  thing" ;  and  it  may  be 
said  with  equal,  if  not  greater,  truth  that 
a  little  "authority"  is  often  a  far  more  dan- 
gerous thing  than  a  little  learning.  It  would 
be  well  if  town  marshals,  constables,  police- 
men, and  other  petty  ofiScers  could  learn 
otherwise  than  by  sad  experience  that  even 
those  who  wear  a  badge  of  authority  upon 
their  breasts  or  carry  a  club  in  liand  are  not 
above  the  law,  and  may  not  with  entire  im- 
munity trample  under  foot  the  laws  and  cus- 
toms established  for  the  benefit  and  protec- 
tion of  all  the  people  of  a  democracy,  where 
the  will  of  the  majority  finds  expression  in 
the  statutes  passed  by  their  representatives 
and  construed  by  their  courts.  It  would  be 
perhaps  hard  to  convince  many  petty  officers 
that  they  are  not  entitled  to  carry  concealed 
pistols,  for  instance,  or  are  not  Justified  In 
shooting  down  a  petty  offender  who  breaks 
loose  from  the  strong  arm  of  the  law  as  rep- 
resented by  the  officer,  and  attempts  to  fiee : 
but  with  Increasing  intelligence  and  knowl- 
edge of  the  law,  and  the  fearless  infliction 
of  punishment  upon  the- officer  as  well  as  the 
private  citizen  who  may  offend,  a  proper  re- 
spect for  the  law  of  the  land,  which  is  abore 
and  over  us  all,  to  protect  our  lives,  liberties, 
and  property,  and  also  to  prevent  wrongdo- 
ing by  punishment,  may  finally  obtain.  Un- 
fortunately such  an  officer,  too  often, 

"Dress'd  in  a  little  brief  authority, 
Most  ignorant  of  what  he's  most  aasur'd, 

•  •  *  •  *  *  • 

Plays  such  fantastic  tricks  before  high  heaven 
As  make  the  angels  weep." 

Judgment  affirmed. 
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MARSHAM,  T.  OABTBR.    (No.  373.) 
(Supreme  Coart  «f  Georgia.    June  18,  1915.) 

(Bpttahui  hy  the  Court.) 

1.  Btidence  ®=»353,  460  —  Description  of 
PBEiaaE»— SmnoixNOT  —  Extbihsio  Bti> 

DXNOI. 

A  grantor  in  his  deed  described  the  land 
thereby  conveyed  as  follows:  "All  that  certain 
tract,  part,  or  portion  of  land,  situate,  lying, 
and  being  in  the  456th  O.  M.  district  of  Appling 
county,  containing  two  hundred  and  forty-five 
(245)  acres,  more  or  less,  and  bounded  as  fol- 
lows: on  the  north  by  lands  of  W.  L.  Stone, 
on  the  east  by  lauds  ot  H.  A.  Walker,  on  the 
south  by  lands  of  H.  6.  Hall,  and  on  the  west 
by  lands  of  M.  B.  Johnson.  Said  tract  of  land 
being  land  I  purchased  from  Mrs.  Odum  about 
five  (5)  years  ago."  One  of  the  abutters  in  the 
calls  was  the  grantor.  Held,  that  the  descrip- 
tion is  not  so  indefinite  as  to  exclude  the  deed 
from  evidence,  and  aliunde  evidence  is  receiv- 
able to  identify  the  land  as  that  purchased  by 
the  maker  from  Mrs.  Odum. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  EHg.  j»  1404-1428,  1430,  1431,  2115- 
2128;  Dec.  Dig.  «s>353,  460.] 

2.  ExECTTTioN  «=9312— Sale— Deed— Descbip- 

TION— SUFFICIENOT. 

A  deed  by  a  sheriff  purporting  to  convey 
a  portion  of  a  larger  tract  of  land  owned  by  the 
defendant  in  fi.  fa.,  wherein  the  description  is 
of  calls  for  the  abutters,  one  of  whom  is  the 
defendant-  in  fi.  fa.,  and  wherein  the  land  is 
estimated  as  containing  a  given  number  of  acres 
"more  or  less"  is  lacking  in  definiteness,  because 
of  the  failure  to  locate,  or  furnish  the  data  to 
locate,  the  dividing  line  between  the  land  which 
is  sola  and  the  rest  of  the  land  of  the  defendant 
in  fi.  fa. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  {§  921-924;    Dec.  Dig.  «=»312.] 

3.  Ejectment  ^=39  — Right  of  Action  — SB- 
CDBiTT  Deed. 

A  deed  to  secure  a  debt  passes  the  legal 
title,  and  will  authorize  a  recovery  in  eject- 
ment. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent.  Dig.  S§  16-29;    Dec.  Dig.  «=>§.] 

Error  from  Superior  Court,  Appling  Coun- 
ty; G.  B.  Conyers,  Judge. 

Bjectment  by  A.  M.  Marshall  against  Nep 
Garter.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

F.  P.  Mclntlre,  of  Savannah,  and  Parker 
&  EUghsmlth,  of  Baxley,  for  plaintiff  In  error. 
Alvln  V.  Sellers,  of  Baxley,  for  defendant  In 
error. 


EVANS,  P.  J.  A.  M.  Marshall  brought  his 
suit  In  ejectment  against  Nep  Carter,  tenant 
In  possession.  W.  L.  Stone  was  served  with 
a  notice  of  the  i)endency  o£  the  suit,  and 
dted  to  appear  and  assert  any  claim  which 
he  might  have  to  the  land;  and  in  response 
to  the  notice  be  appeared  and  defended  the 
action.  On  the  trial  of  the  case  it  was  ad- 
mitted that  Stone  was  the  real  claimant  of 
the  land,  and  that  Carter  was  In  possession 
as  his  tenant.  The  plaintiff  was  nonsuited, 
and  sued  out  a  bill  of  exceptions,  complain- 
ing of  the  nonsuit  and  of  the  exclusion  of 
certain  muniments  of  his  title,  on  the  ground 


of  the  Insufficiency  of  the  description  of  the 
property. 

[1  ]  1.  The  locus  is  a  part  of  land  lot  519. 
It  appeared  from  the  evidence  that  land  lot 
538  adjoined  lot  519.  On  January  13,  1903, 
G.  W.  Stone  conveyed  to  W.  L.  Stone  the 
east  half  of  lot  538,  and  to  Martin  Stone  the 
west  half  of  the  same  lot.  On  January  25, 
1906,  Elizabeth  Odum  conveyed  to  TV.  L. 
Stone: 

"All  that  tract  or  parcel  of  land  lying  and  be- 
ing in  the  second  district  of  Appling  coun^ 
and  known  and  distinguished  by  No.  519,  and 
being  all  of  said  lot  except  one  hundred  (100) 
acres  in  the  southwest  corner,  which  has  been 
conveyed  to  H.  A.  Walker  and  H.  A.  Odum. 
The  said  tract  of  land  containing  390  acres, 
more  or  less,  agreeable  to  the  original  survey. 
Said  land  bouoded  on  the  north  by  lands  of  W. 
L.  Stone  and  M.  V.  Stone,  on  the  east  by  lands 
of  H.  A  Walker  and  H.  A.  Odum,  and  on  the 
south  by  lands  of  Henry  Hall,  and  on  the  west 
by  lands  of  M.  B.  Johnson." 

On  September  4,  1908,  W.  L.  Stone  execut- 
ed to  Marshall  &  Co.,  a  firm  composed  of  A. 
M.  Marshall  and  J.  F.  Hennemler,  a  deed  to 
secure  a  debt  to — 

"all  that  certain  tract,  part,  or  portion  of  land, 
situate,  lying,  and  being  in  the  4a6th  G.  M.  dis- 
trict of  Appling  county,  containing  two  hun- 
dred and  forty-five  (245)  acres,  more  or  less, 
and  bounded  as  follows:  on  the  north  by  lands 
of  W.  li.  Stone,  on  the  east  by  lands  of  H.  A. 
Walker,  on  the  south  by  lands  of  H.  G.  Hall, 
and  on  the  west  by  lands  of  M.  B.  Johnson. 
Said  tract  of  land  being  land  I  purchased  from 
Mrs.  Odum  about  five  (5)  years  ago." 

Hennemler,  on  September  4,  1908,  transfer- 
red to  A.  M.  Marshall  his  Interest  in  the  land 
therein  described.  This  deed  and  transfer 
were  rejected  on  the  ground  that  the  deed 
was  Invalid,  because  the  property  was  insuffi- 
ciently described.  The  plaintiff  then  tendered 
In  evidence  a  sheriff's  deed,  dated  May  7, 
1913,  together  with  the  execution  and  entry 
of  levy  thereon,  conveying  to  the  plaintiff, 
in  pursuance  of  a  sale  made  under  a  fl.  fa. 
In  favor  of  Marshall  &  Co.  against  W.  Ia 
Stone,  Issued  from  the  superior  court  of 
Chatham  county,  a  tract  of  land  described  aa 
follows: 

"All  that  certain  lot,  tract,  or  parcel  of  land, 
situate,  lying  and  being  in  the  456th  G.  M. 
district  of  Appliog;  county,  Georgia,  coutaining 
two  hundred  forty-five  (245)  acres,  more  or 
less,  and  being  bounded  on  the  north  bv  lands 
of  W.  L.  Stone,  on  the  east  by  lands  of  H.  A, 
Walker,  on  the  south  by  H.  G.  Hall,  and  on 
the  west  by  lands  of  M.  B.  Johnson,  and  being 
part  of  lot  No.  519  in  the  second  land  district  ' 
of  said  county." 

This  deed  was  rejected  for  insufficiency  of 
description.  The  plaintiff  then  Introduced 
testimony  to  the  effect  that  the  locus  in  quo 
Is  the  land  purchased  by  W.  L.  Stone  from 
Mrs.  Elizabeth  Odum  about  1906;  that  lot 
538  adjoins  519  on  the  north;  and  that  In 
1908  H.  A.  Walker  owned  the  adjoining  lands 
on  the  east,  H.  G.  Hall  the  adjoining  lands  on 
the  south,  and  M.  B.  Johnson,  the  adjoining 
lands  Ml  the  west. 

The  real  defendant,  W.  Lb  Stone,  was 
vouched  In  by  notice,  and  appeared  and  de- 
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fended  tbe  action.  The  plaintlfl  claims  a 
right  of  reooveiy  against  him  and  his  tenant, 
both  Tinder  the  deed  to  secure  debt  and  un- 
der the  sheriff's  deed.  The  court  rejected 
both  deeds,  as  containing  insufficient  descrip- 
tions of  the  land  purported  to  be  conveyed. 
With  respect  to  the  deed  to  secure  debt  we 
think  the  description  is  ample.  It  appears 
that  W.  L.  Stone  purchased  two  adjoining 
tracts  of  land.  In  conveying  the  land  de- 
scribed in  the  security  deed  to  Marshall  & 
Co.  he  gave  himself  as  an  abutting  owner, 
and  tbe  conveyance  ts  to  be  treated  as  that 
of  a  part  of  a  greater  tract  If  nothing 
more  appeared  in  the  description  at  the  land 
than  that  he  was  conveying  a  portimi  of  a 
larger  tract,  naming  himself  as  one  of  the 
abutters,  without  locating  the  dividing  line 
and  estimating  the  area  as  containing  a  given 
number  of  acres,  more  or  less,  the  case  would 
fall  under  the  ruling  made  in  Huntress  v. 
Portwood,  U6  Ga.  351,  42  S.  E.  613.  But  the 
description  by  calls  is  aided  by  the  further 
statement  ttiat  "said  tract  of  land  being  land 
I  purchased  from  Mrs.  Odum  about  five  (5) 
years  ago."  This  additional  description  de- 
fines the  land  conveyed  as  that  having  been 
previously  purchased,  about  five  years  ago, 
from  Mrs.  Odum.  It  is  well  settled  that  the 
description  of  land  in  a  deed  is  sufficient  if 
It  affords  means,  by  the  application  of  aliun- 
de proof,  of  Identifying  the  land.  Luttrell  y. 
Whitehead,  121  6a.  690,  40  S.  E.  691.  It  has 
been  held  that  a  description  of  land  in  a 
deed  as  "ten  acres  of  land,  situated  In  [a 
certain  district],  where  I  now  reside,"  Is  not 
too  indefinite  to  be  made  certain  by  parol 
evidence.  Brice  v.  Sheffield^  118  Ga.  128,  44 
S.  B.  843.  In  Derrick  v.  Sams,  98  Ga.  307, 
26  8.  E.  600,  68  Am.  St  Rep.  300,  the  descrip- 
tion of  land  in  a  mortgage  was,  "parts  of  lots 
of  land  Nob.  22  and  38  in  the  5th  land  dis- 
trict of  Rabun  county,  Ga.,  it  being  the  land 
purchased  by  J.  L.  Hensen  of  J.  K.  Derrick" ; 
and  it  was  held  that  it  was  not  so  defective 
and  uncertain  as  to  render  tbe  mortgage  In- 
admissible In  evidence,  and  that  it  was  com- 
petent to  identify  by  parol  evidence  the  land 
covered  by  the  mortgage  as  the  same  as  that 
purchased  by  Hensen  from  Derrick.  It  would 
seem  that  the  principle  of  that  case  is  con- 
clusive on  the  ruling  in  the  present  case  as 
to  the  admissibility  of  tbe  security  deed  frtxn 
Stone  to  Marshall  &  Co.  The  deed  from  Mrs. 
Odum  was  put  in  evidence.  That  deed  con- 
tained a  definite  description  of  the  land,  and 
the  deed  from  Stone  to  Marshall  is  to  be 
construed  as  incorporating  that  description, 
which  may  be  shown  by  extrinsic  evidence. 
The  court  erred  in  repelling  the  security  deed. 
[2]  2,  But  the  deed  from  the  sherifF  makes 
no  reference  to  any  aliunde  fact  for  better 
description,  and  must  stand  or  fall  upon  the 
sufficiency  of  its  own  language  as  a  descrip- 
tion of  a  specific  tract  of  land.  The  calls 
give  the  abutters  on  the  east,  south,  and 
west    Tbe  abutter  called  for  on  the  north 


is  W.  Lk  Stone,  The  sheriff  In  sdllng  land 
acts  as  the  agent,  appointed  by  law  for  the 
defendant,  to  make' an  involuntary  convey- 
ance of  the  defendant's  property.  To  all  In- 
tents  and  purposes  the  deed,  so  far  as  the  de- 
scription is  concerned,  is  to  be  treated  as  hav- 
ing been  made  by  the  defendant  in  fl.  fa. 
Where  land  is  levied  upon  as  being  a  part 
of  a  larger  tract  owned  by  the  defendant  in 
fi.  fa.,  and  the  calls  of  tbe  levy  are  the  abut- 
ters, one  of  whom  Is  the  defendant  in  fl.  fa, 
and  Uie  area  of  the  land  is  given  as  con- 
taining a  specified  numl>er  of  acres,  more  or 
less,  and  the  description  furnishes  no  data 
to  locate  the  dividing  line  between  the  tract 
to  be  sold  off  and  that  which  remains,  tbe 
description  is  insufficient  The  insufficiency 
of  tbe  description  by  calls  Is  not  aided  by  the 
assertion  that  it  is  a  part  at  lot  619  in  the 
second  land  district,  for  the  reason  that  the 
deed  does  not  purport  to  convey  all  of  tbe 
land  of  the  defendant  in  fl.  fa.  lying  in  tliat 
particular  land  lot  No  escrow  deed  for  the 
purpose  of  levy  was  Introdnoed  in  evidence 
Nor  does  the  record  contain  a  description 
of  the  land  as  contained  In  the  levy.  We  can- 
not assume  that  tbe  description  in  the  levy 
was  different  from  that  in  the  sherUTs  deed, 
nor  can  we  assume  that  an  escrow  deed  was 
filed.  Accordingly,  the  sherifTs  deed  under 
the  circumstances  cannot  be  treated  as  valid, 
or  as  preventing  a  recovery  on  the  security 
deed. 

[3]  3.  A  plaintiff  may  recover  in  ejectment 
on  a  security  deed  made  to  him  by  the  de- 
fendant Dykes  v.  McVay,  67  Ga.  502  (2).  If 
the  court  had  not  erroneously  rejected  the 
security  deed,  the  plaintiff  would  have  made 
a  prima  facie  case.  Accordingly,  the  Judg- 
ment is  reversed. 

Judgment  reversed.  All  the  Justices  con- 
cnr. 

attCta.  M) 
HOUSTON  V.  GARRETT.     (Na  876.) 
(Supreme  Court  of  Georgia.     June  19,  1915.) 

(BpUaUu  ly  the  Court.) 

L  AcnoR  ON  FuacEL&SE-MoNET  Note. 

This  case  is  controlled  by  the  ruling  in  the 
cases  of  Mallard  v.  Allred,  106  Ga.  503,  32 
S.  E.  588,  and  Henderson  v.  Fields.  86  S.  E. 
741,  this  day  decided. 

(Additional  SyllaJHu  hf  Editorial  Btaf.) 
2.  Pleadino  «=9l7— AiXEaATioN  or  Inbol- 

VKNCY— SUFFICIENOT. 

The  allegation  in  a  pleading  that  a  mas  is 
worth  Ixit  little,  and  not  aa  much  as  a  $l,€0O 
homestead,  and  is  tbe  head  of  a  family,  is  not 
equivalent  to  an  allegation  that  he  is  insolvent 
[EM.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  iS  38,  41.  195,  360;  Dec  Dig.  «=> 
17.] 

Error  from  Superior  Conrt,  Worth  Coun- 
ty;   E.  E.  Cox,  Judge. 

Action  by  J.  A.  Garrett  against  C.  B.  Hous- 
ton. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 
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J.  B.  -WUllainBon  and  Tlaon  &  Bell,  all  of 
Sylvester,  for  plaintiff  In  error. 

BEX^K,  J.  To  a  suit  upon  a  promissory 
note  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error  the  latter  plead- 
ed that  the  note  was  given  for  the  purchase 
price  of  certain  real  estate,  the  vendor  ex- 
ecuting to  the  maker  of  the  note  a  bond  for 
title,  conditioned  to  make  good  and  sufficient 
title  to  the  property  upon  payment  of  the 
note  sued  on ;  that  at  the  time  of  the  mak- 
ing of  the  note  there  was  an  outstanding  par- 
amount'title,  and  it  is  still  outstanding,  and 
the  plantiff  cannot  make  a  good  title  as  con- 
templated by  the  bond  for  title;  and  should 
the  defendant  be  required  to  pay  the  amount 
sought  to  be  recovered,  he  would  have  no 
way  to  require  the  plaintiff  to  execute  to 
blm  a  deed;  and  the  plaintiff  could  not  be 
made  to  answer  In  damages,  as  the  plaintiff 
Is  "worth  very  little,  and  is  not  worth  as 
mnch  as  a  $1,600  homestead  allowed  by  law," 
and  is  the  head  of  a  family.  Upon  the  trial 
of  the  case  the  court  struck  the  plea. 

[1, 2]  The  court  did  not  err  in  striking  this 
plea.  There  is  no  allegation  that  the  de- 
fendant has  been  or  is  threatened  with  evic- 
tion. He  does  not  offer  to  rescind  the  trade. 
He  does  not  show  that  he  has  made  any  pay- 
ment of  the  purchase  money.  He  does  not 
offer  to  restore  possession  of  the  land.  Bven 
If  to  show  insolvency  of  the  plaintiff  under 
these  drcumstanoes  would  be  a  sufficient  plea 
and  answer  to  the  suit,  this  plea  caimot  be 
construed  as  alleging  insolvency.  To  say  that 
a  man  is  worth  but  little,  and  is  not  worth 
$1,600,  and  is  the  head  of  a  family,  is  not 
the  equivalent  of  alleging  in  direct  terms  that 
he  is  Insolvent  Under  the  rulings  in  the 
cases  of  Mallard  v.  Allred,  106  G«u  503,  32 
S.  El  58S,  and  Henderson  v.  Fields,  85  S.  E. 
741«  this  day  decided,  an  elaboration  of  the 
rnUng  here  made  is  entirely  unnecessary. 
Those  cases  ruled  the  one  at  bar. 

Judgment,  affirmed.  All  the  Justices  con- 
cur. 

a«  QtL.  689) 

OOFFBT  V.  COBB.    (No.  876.) 
(Sapreme  Court  of  Georgia.     June  19,  1915.) 

(Syllalut  ly  the  Court./ 

Sfbcifio  PEBroBHANcis  «=>S5  —  PmnoN  — 
SujryioucNCT— <Pabol  Gift  of  Land. 

The  court  erred  in  not  sustaining  the  de- 
marrer  to  the  petition  as  amended. 

[ESd.  Note;— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  U  219-222 ;  Dec:  Dig.  «=> 
85.J 

Error  from  Superior  Court,  Murray  Coun- 
ty;  A.  W.  Flte,  Judge. 

Action  by  Mrs.  R.  N.  Cobb  against  Web- 
ster R.  Coffey.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

See,  also,  140  6a.  661,  79  S.  E.  568. 

This  suit  was  originally  brought  to  com- 
jfA  specific  performance  of  an  alleged  parol 


gift  of  land  from  the  father  to  the  daughter 
(the  plaintiff  in  this  case),  the  daughter  hav- 
ing made  valuable  improvements  thereon. 
When  the  case  was  tried  tn  the  superior 
court  the  second  time,  the  plaintiff  amended 
her  petition  by  alleging: 

"Before  petitioner  went  into  possession  of  the 
land,  to  wit,  in  the  year  1007,  her  said  father, 
Webster  R.  CofCey,  contracted  with  your  peti- 
tioner that  she  should  have  5  acres  of  land  near 
the  public  road,  l>eing  5  acres  of  lot  131  in 
Ninth  district  and  third  section  of  said  county, 
bounded  on  the  north  by  the  original  land  line, 
on  the  west  by  the  land  of  John  Franklin,  and 
sooth  and  east  by  Harris  Coffey  ;^-also  38  acres 
in  the  southeast  comer  of  182  and  southeast 
corner  of  lot  181,  bounded  on  the  south  by  the 
original  land  lines,  on  the  west  by  the  Franklin 
lands,  and  on  the  north  by  the  lands  claimed 
by  J.  A.  Ooffey,  and  on  the  east  by  the  lands 
of  Webbie  GoSey,  both  of  said  tracts  being  in 
the  Ninth  district  and  third  section  of  said  coun- 
ty, Ga.,  and  containing  43  acres,  more  or  less. 
Petitioner  further  shows  that  the  said  contract 
made  with  the  defendant  was  that  she  was  to 
have  the  crops  on  said  property,  but  was  to 
pay  the  usual  rents  during  the  life  of  said  de- 
fendant if  he  reqaired  it,  and  the  lines  of  said 
land  were  pointed  out  and  designated  at  said 
time  mentioned  above.  Petitioner  further  shows 
that  in  the  fall  of  the  said  year  1907  she,  with 
her  family,  took  possession  of  said  land  in  ac- 
cordance with  said  contract  with  said  defendant 
and  with  reference  to  and  in  accordance  with 
said  contract  built  a  dwelling  house  thereon 
worth  about  $4(X),  bam  worth  |50,  dug  a  well, 
buUt  a  smokehouse,  fence,  etc.,  cleared  land, 
and  placed  other  valuable  improvements  on 
said  6  acres  of  land,  and  cultivated  said  38 
acres  of  land,  cleared  up  portions  of  the  same, 
fenced  it  up,  and  otlierwise  improved  said  lands, 
all  of  which  were  done  in  pursuance  to  and  in 
reference  to  said  contract  with  said  defendant 
and  tjiat  petitioner  paid  to  said  defendant  in 
accordance  with  said  contract  and  with  ref- 
erence thereto,  one-third  of  the  com  and  one- 
fourth  of  the  cotton,  and  that  she  continued  to 
do  so  in  accordance  with  said  contract  until  the 
faU  of  1910,  when  the  said  Webster  R.  Coffey 
concluded  to  move  away  from  the  house  to  the 
home  place  on  said  other  parts  or  tracts  of 
land  to  Eton,  Ga.,  when  the  rent  in  kind  was 
changed  to  $50,  which  was  8  per  cent,  on  the 
value  of  petitioner's  said  land;  but  the  said 
contract  with  your  petitioner  was  not  changed 
in  any  respect,  except  as  to  the  manner  of  pay- 
ments, and  said  lines  heretofore  mentioned  were 
marked  by  stakes  as  set  out  in  the  petition." 

To  this  amendment  the  defendant  demur- 
red on  the  following  grounds: 

"First  Because  the  amendment  does  not 
change  in  any  particular  the  allegations  of  fact 
as   set   forth   in   the  original  petition  filed   by 

§lainti£    Second.  The  allegations  in  paragraph 
,  that  die,  the  plaintiff,  was  to  pay  the  usual 

rent  if  required  it  is  conclusive  of  the 

relation  of  landlord  and  tenant  and  the  fact  is 
alleged  that  the  usual  customary  rent  of  the 
third  of  the  com  and  a  fourth  of  the  cotton  was 
paid  by  the  plaintiff  to  and  accepted  by  the  de- 
fendant as  rental  for  said  land  is  no  part  pay- 
ment of  the  purchase  price  of  said  land,  because 
it  is  not  alleged  that  any  purchase  price  was 
fixed  at  the  time  alleged  that  defendant  was  to 
take  for  said  land.  Third.  Because  the  im- 
provements alleged  to  have  been  made  were 
made,  as  alleged,  in  the  year  1907,  while  the 
relation  of  landlord  and  tenant  existed  between 
plaintiff  and  defendant,  and  cannot  be  construed 
to  be  part  performance  of  any  contract  in  the- 
absence  of  a  price  at  which  said  land  was  to  be 
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purchased  in  the  year  1907.  Fourth.  Because 
it  is  not  alleged  tliat  any  part  of  the  purchase 
money  was  ever  paid  or  any  valuable  improve- 
ments were  made  upon  said  lands  after  the 
agreement  was  made  to  pay  the  $50  which  was 
alleged  was  8  per  cent,  of  the  value  of  said 
land,  which  fixed  the  contract  price  of  said 
land  if  such  a  contract  was  made. 

The  court  overruled  the  demurrer,  aud  the 
defendant  excepted  pendente  lite.  The  case 
proceeded  to  trial,  and  a  verdict  and  Judg- 
ment were  rendered  for  the  plaintiff.  To  a 
Judgment  overruling  his  motion  for  a  new 
trial,  the  defendant  excepted. 

R.  Noel  Steed,  of  Chatsworth,  and  Mad- 
dox,  McCamy  &  Shumate,  of  Dalton,  for 
pllalntiff  in  error.  W.  E.  Mann  and  W.  O. 
Martin,  toth  of  Dalton,  and  C.  N.  King,  of 
Spring  Place,  for  defendant  in  error. 

HILL^  J.  (after  stating  the  facts  as  above). 
This  Is  the  second  appearance  of  this  case 
In  this  court.  Coffey  v.  C!obb,  140  Ga.  661, 
79  S.  El  668.  When  the  case  was  here  be- 
fore, in  delivering  the  opinion  of  tSe  court 
reversing  the  Judgment  of  the  court  below, 
Mr.  Justice  Becli  said: 

"As  we  have  held  above,  the' theory  of  the 
plaintiff,   that   at   the   time  of  her  going  into 

goBsession  of  certain  land  pointed  out  to  her  by 
er  father  in  1907  this  possession  was  taken 
under  such  an  agreement  as  would  make  a 
parol  gift  of  the  land,  is  untenable  in  view  of 
the  evidence,  no  certain  lx>undaTies  or  any  par- 
ticular lot  of  land  having  t>een  fixed ;  and,  more- 
over, the  plaintiff  shows  by  her  own  evidence 
that  up  to  the  year  1910  she  was  a  mere  tenant, 
paying  rent.  And  we  now '  consider  whether 
or  not  in  the  year  1910  such  an  agreement  with 
reference  to  the  sale  and  purchase  of  the  land 
was  made  by  the  plaintiff  and  her  father  as 
would  give  her  a  right  to  a  decree  of  specific 
performance  on  the  ground  that  an  enforceable 
parol  contract  for  the  sale  of  the  land  was  made 
and  entered  into.  Section  4634  of  the  Civil 
Code  provides:  llie  specific  performance  of  a 
parol  contract  as  to  land  will  be  decreed,  if  the 
defendant  admits  the  contract,  or  if  it  l>e  so  far 
executed  by  the  party  seeking  relief,  and  at  the 
instance  or  by  the  inducements  of  the  other 
party,  that  if  the  contract  be  abandoned  he  can- 
not be  restored  to  his  former  position.  Full 
payment  alone,  accepted  by  the  vendor,  or  par- 
tial payment  accompanied  with  possession,  or 
possession  alone  with  valuable  improvements,  if 
clearly  proved  in  each  case  to  be  done  with  ref- 
erence to  the  parol  contract,  will  be  sufficient 
part  performance  to  justify  a  decree.'  Under 
the  terms  of  the  contract  made  in  1910,  ac- 
cording to  the  evidence  of  the  plaintiff,  she  was 
to  have  the  land  upon  the  payment  of  $50  a 
year  during  the  lifetime  of  her  father  and  the 
payment  of  the  sum  of  $125  in  case  he  demand- 
ed payment  of  the  same.  Viewing  the  evidence 
in  tiie  light  of  the  last  sentence  of  the  Code  sec- 
tion we  have  quoted,  while  the  plaintiff  submit- 
ted testimony  to  show  that  she  was  in  posses- 
sion of  land  which  had  belonged  to  her  father 
and  which  she  claimed  he  had  agreed  to  let  her 
have  on  the  terms  last  stated,  there  is  no  such 
clear  and  satisfactory  evidence  of  anything  done 
with  reference  to  the  parol  contract  as  to  show 
sufficient  part  performance  to  justi^  the  decree 
sought" 

And  see  140  Oa.  at  bottom  of  page  668, 
79  S.  E.  56& 
The  amendment  to  the  petition  does  not 


allege  a  parol  gift  of  land  with  valuable  im- 
provements thereon,  such  as  equity  will 
decree  the  specific  performance  of,  or  a  con- 
tract of  sale  of  the  land;  but  it  sets  out  a 
rent  contract  between  the  plaintiff  and  the 
defendant  From  the  amendment  it  clearly 
appears  that  the  plaintiff  went  Into  posses- 
sion of  the  land  and  so  remained  until  1910 
as  the  tenant  of  the  defendant.  It  does  not 
appear  that  any  purchase  price  had  been 
agreed  upon  for  the  land;  but,  on  the  con- 
trary, it  appears  that  the  plaintiff  was  to  pay 
rent  In  kind  untU  the  defendant  moved  to  a 
nearby  town,  when  the  rent  was  changed  to 
$50,  which  the  plaintiff  alleged  was  8  per  cent 
on  the  value  of  the  land.  We  fall  to  see  that 
the  amendment  changes  the  case  as  made  in 
the  original  petition,  so  as  to  authorize  a 
spedflc  performance  of  the  contract  on  the 
basis  of  a  sale  of  ,the  land  by  the  defendant 
to  the  plaintiff,  mie  amendment  alleges, 
among  other  things,  that  the  plaintiff  was 
to  have  the  crops  grown  on  the  land  In  con- 
troversy, "but  was  to  pay  the  usual  rents  dur- 
ing the  life  of  said  defendant  If  he  required 
it,"  etc.  It  does  not  appear  from  the  amend- 
ment what  was  to  become  of  the  land  after 
the  death  of  the  defendant,  whether  it  shoold 
become  the  property  of  the  plaintiff,  or  be- 
long to  the  estate  of  the  defendant.  In  the 
absence  of  any  allegation  on  the  subject,  and 
In  view  of  the  other  allegations  of  the  amend- 
ment, we  must  assume  that  it  remained  the 
property  of  the  defendant's  estate.  If,  there- 
fore, the  facts  alleged  in  the  original  petition 
and  the  evidence  supporting  the  same  did  not 
create  a  parol  gift  of  land  such  as  would  au- 
thorize the  plaintiff  to  have  specific  perform- 
ance, neither  does  the  amendment  to  the  pe- 
tition ;  and,  this  being  so,  we  think  the  court 
erred  In  not  sustaining  the  demurrer  to  the 
petition  as  amended.  Tliis  ruling  being  con- 
trolling of  the  case,  the  errors  alleged  to  have 
been  subsequently  committed  on  the  trial 
need  not  be  considered. 

Judgment  reversed.  .All  the  Justices  con- 
cur. 

ai3  Ga.  495) 
WOOD  V.  CLARY.     (No.  361.) 
(Supreme  Court  of  Georgia.     June  15,  1915.) 

(Syllabui  bv  the  Court.) 

LiVKBT  Stabix  Keepers  «=s>7— Duties  awd 

Liabilities — Diseased  Andial. 

It  is  the  duty  of. a  livery  stable  keeper  to 
exercise  extraordinary  diligence  for  the  protec- 
tion and  safe-keeping  of  a  mule  intrusted  to 
him.  He  is  not  liable  for  loss  resulting  solely 
from  a  disease  with  which  the  mule  was  afflict- 
ed at  the  time  it  was  deiivered  into  his  keep- 
ing, where  he  was  not  negligent  in  respect  there- 
to. The  facts  examined,  and  held  to  be  insuffi- 
cient to  auUiorize  a  recovery. 

[Ed.  Note. — For  other  cases,  see  Livery  Stable 
Keepers,  Cent  Dig.  {  6;  Dec.  Dig.  <^=7.1 

Error  from  Superior  Court,  Wilkes  Coun- 
ty;  B.  F.  Walker,  Judge. 
Action  by  H.  A.  Clary  against  J.  M.  Wood. 
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Judgment  for  plaintiff,  and  defendant  brings 
error.    Rerenied. 

Wm.  Wynne  and  J.  M.  Pltner,  both  of 
"Washington,  for  plaintiff  In  error.  CoUey  & 
CoUey,  of  Washington,  for  defendant  In  er- 
ror. 

EVANS,  P.  J.  This  Is  a.  suit  for  damages. 
The  plaintiff  was  the  owner  of  a  mule  which 
he  left  with  the  defendant,  a  llyery  stable 
man,  for  the  purpose  of  sale.  The  plaintiff 
contends  that  the  mule  died  of  an  Injury  sus- 
tained In  consequence  of  the  defendant's  neg- 
ligence. On  the  trial  he  recovered  a  verdict, 
which  the  court  refused,  on  motion  for  new 
trial,  to  set  aside. 

The  case  depends  upon  the  sufficiency  of 
the  evidence  to  support  the  verdict.  The 
plaintiff  testified  that  he  purchased  the  mule 
from  the  defendant,  who  was  the  keeper  of 
a  public  livery  stable.  In  November,  and  In 
the  following  February  he  carried  the  mule 
to  the  defendant's  place  of  business  and  turn- 
ed It  over  to  the  defendant,  to  be  put  where 
It  could  be  sold.  Some  time  in  'March  the 
plaintiff  was  shown  a  knot  on  the  shoulder 
of  the  mule.  Later,  in  about  2%  months  aft- 
er placing  the  mule  with  the  defendant,  the 
plaintiff  took  the  mule  to  his  home,  and  paid 
the  liveryman  his  bUl,  amounting  to  $37.50. 
The  knot  on  the  mule's  shoulder  continued 
to  enlarge,  and  was  lanced  by  a  horse  doc- 
tor, on  the  defendant's  suggestioh.  No  bene- 
fit came  from  the  operation,  and  the  plaln- 
tlir  notified  the  defendant  that  the  opera- 
tion was  without  benefit  to  the  mule,  and  the 
defendant  said  he  would  get  a  veterinary 
from  Augusta,  which  he  did.  The  veterinary 
operated  on  the  mule,  and  in  a  few  hours  It 
died.  The  plaintiff's  total  loss,  Including  the 
Items  specified,  amounted  to  a  sum  in  excess 
of  the  recovery.  A  witness  for  the  plaintiff 
testified  that  mules,  when  put  in  the  livery 
stable  for  sale,  are  put  in  the  mule  pen. 
The  defendant  testified  that  he  sold  the  mule 
to  the  plaintiff  in  November,  and  that  in  the 
following  February  the  plaintiff  brought  the 
mule  to  him  to  sell  for  him.  The  next  morn- 
ing after  the  mule  was  put  in  his  possession 
for  sale  he  exhibited  It  to  Mr.  Barksdale, 
who  had  spoken  about  buying  the  mule.  Mr. 
Barksdale  rubbed  his  hand  over  the  mule's 
shoulders  and  said  that  he  did  not  care  to 
buy  the  mule,  as  there  was  a  little  knot  on 
its  shoulder  that  could  be  felt,  but  could  not 
be  seen.  The  shoulders  were  clean,  and  the 
taalr  and  skin  not  broken.  The  knot  could 
be  felt,  but  could  not  be  seen.  When  the 
plaintiff  brought  the  mule  to  him  for  sale  he 
had  it  put  In  the  pen  with  five  or  six  fine 
mules,  none  of  which  were  vicious.  It  Is 
custooiary  and  usual  to  keep  all  mules  In- 
teoaed  for  sale  in  a  pen.  No  mule  Is  placed 
in  a  pen  with  shoes  on  Its  hind  feet.  The 
plaintiff's  mule  had  this  growth  on  it  before 
It  was  brought  to  him.  It  could  not  have 
developed  in  <me  night.  The  knot  was  dis- 
eorered   the  next    day   after  the   plaintiff 


brought  It  to  him.  He  took  an  interest  in 
the  mule,  as  the  plaintiff  had  bought  it' 
from  him,  and  had  left  it  with  him  to  sell; 
so,  when  the  plaintiff  told  him  that  the  mule 
was  getting  worse,  he  suggested  that  a  vet- 
erinary from  Augusta  be  sent  for.  The  veter- 
inary came,  and  the  defendant  sent  a  note 
to  the  plaintiff  to  pay  the  bill.  He  allowed 
the  veterinary  to  operate  on  the  mule,  but 
did  not  pay  him,  and,  as  the  defendant  had 
sent  for  the  doctor,  he  had  to  pay  his  charge. 
The  mule  was  placed  In  his  care  as  agent 
to  sell,  and  was  not  brought  to  him  as  a  liv- 
ery stable  man.  He  was  to  receive  no  com- 
pensation for  the  sale  of  the  mule,  but  was 
to  sell  it  as  an  accommodation  for  the  plain- 
tiff, who  was  to  pay  only  the  actual  board 
bill  Incurred  before  the  sale  was  made. 
Barksdale,  a  witness  f4r  the  defendant,  tes- 
tified that  on  the  morning  after  the  mule  was 
put  In  the  defendant's  stable  by  the  plaintiff 
he  examined  It  with  a  view  of  purchasing  it 
Underneath  the  skin  on  one  of  the  mule's 
shoulders  he  felt  a  lump.  This  lump  could 
not  be  seen,  nor  was  the  hair  or  skin  on  the 
mule's  shoulder  broken  or  ruffled.  Witness 
told  the  defendant  that  he  did'  not  care  to 
buy  the  mule  at  all  with  a  lump  on  its 
shoulder.  He  wished  to  purchase  the  mule 
before  the  plaintiff  bought  it,  and  several 
times  examined  it  Newsome  testified  that  he 
went  out  to  the  plaintlfTs  place  with  the  de- 
fendant, and  they  together  examined  the 
mule,  and  found  it  in  bad  condition,  and  the 
defendant  said  he  would  write  for  the  vet- 
erinary. The  plaintiff  did  not  tell  defendant 
that  he  would  pay  the  veterinary's  bill. 

Notwithstanding  the  keeper  of  the  livery 
stable  was  to  receive  no  compensation  for  ef- 
fecting a  sale  of  the  mule,  yet  he  was  to  be 
paid  for  its  keep  pending  the  consummation 
of  a  sale.  His  possession  of  the  mule  was 
that  of  a  keeper  of  a  livery  stable.  The 
keeper  of  a  livery  stable  is  a  depositary  for 
hire,  and  is  bound  to  the  same  diligence  and 
entitled  to  the  same  Hen  as  an  Innkeeper. 
Civil  Code  1910,  {  3515.  An  innkeeper  is 
bound  to  extraordinary  diligence  in  preserv- 
ing the  property  of  his  guest  Intrusted  to  his 
care.  CivH  Code  1910,  §  350S.  The  keeper 
of  the  livery  stable,  therefore.  Is  bound  to 
extraordinary  diligence  in  protecting  the 
property  which  is  committed  to  his  care.  The 
evidence  In  the  present  case  Is  without  con- 
flict. The  plaintiff  seeks  to  draw  the  infer- 
ence that  the  defendant  was  negligent  in 
placing  his  mule  in  a  pen  with  other  mules, 
and  that  the  knot  was  the  result  of  a  kick. 
There  Is  nothing  in  the  evidence  on  which  to 
base  this  contention.  It  is  undisputed  that 
It  was  customary  and  usual  to  place  mules 
for  sale  In  pens  with  other  mules,  and  that 
the  mules  in  the  i)en  where  the  plaintiff's 
mule  was  put  were  not  vicious,  and  were  un- 
ediod  on  their  hind  feet  The  mule  was  ex- 
amined on  the  next  day.  There  was  nothing 
on  the  shoulder  of  the  mule  to  Indicate  that 
it  bad  been  kicked.    The  skin  was  not  bro* 
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ben;  tbe  balr  was  not  ruffled.  The  knot 
seemed  to  have  been  obserrable  only  by  toncb. 
In  all  probability  it  was  an  Incipient  tumor 
witb  which  the  mule  was  affected  at  the  time 
it  was  turned  over  to  the  livery  stable  man ; 
and,  under  the  facts  developed  at  the  trial, 
the  deatb  of  the  mule  was  not  attributable 
to  the  defendant's  negligence. 

Judgment  reversed.  All  the  Justices  con- 
car. 

att  Ob.  EX) 

BELCHER  T.  KELLY  et  aL     (No.  371.) 
(Sui«eme  Court  of  Georgia.     June  18,  1915.) 

(ByUaiu*  by  the  OourtJ 

1.  Affkai.  and  E^aaoB  €=31078— AssiaNUXNTS 
or  Ebrob— Abandonkkni^Brief. 

Assignments  of  error  not  referred  to  in 
the  brief  of  counsel  for  the  plaintiff  in  error 
will  be  treated  as  abandoned. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  K  4256-1261;  Dec.  Dig.  «=> 
1078.] 

2.  Private  Wat  by  Pbbsckiption. 

The  evidence  was  sufficient  to  aothoiize  a 
finding  that  the  applicants  were  entitled  to  a 
private  way  by  prescription  over  the  land  of 
the  defendant. 

3.  Easements  ®=>61  —  Pabtiks  9=>69  —  Pbi- 
VATB  Wats— OB8TBUOTION9— Actions— Pas- 
ties. 

Several  persons,  as  individuals,  instituted 
a  summary  proceeding  under  Civil  Code  1910, 
i  825,  for  the  removal  of  obEtructions  from  an 
alleged  private  way  through  the  land  of  the 
defendant  to  a  designated  Masonic  halL  The 
fact  that  they  described  themselves  as  members 
of  the  Masonic  lodge  would  not  make  the  lodge 
a  party  plaintiff  to  the  proceeding;  and  the 
fnmer  fact  that  the  petitioners  did  not  con- 
stitute a  majority  of  the  members,  and  that  oth- 
er members  did  not  desire  such  obstructions  re- 
moved, was  not  cause  for  reversal  of  the  judg- 
ment of  the  ordinary  directing  them  to  be  re- 
moved. 

[Ed.  Note.^For  other  cases,  see  Easements, 
Cent  Dig.  J§  102,  180-144,  148;  Dec.  Dig.  ®=» 
61;  Parties,  Cent  Dig.  |  112;  Dec.  Dig.  <S=» 
69.] 

4.  Easements  «=>61  —  Private  Ways  —  Ob- 
structions— Actions — Jurisdiction. 

The  fact  that  the  deed  uuder  which  the  de- 
fendant held  from  a  third  person  recited  that 
a  private  way  through  the  land  was  reserved 
would  not  show  that  the  ordinary  was  without 
jurisdiction  to  preside  in  the  summary  proceed- 
ing for  the  removal  of  obstructions  from  the  al- 
leged prescriptive  private  way  claimed  by  the 
plaintiffs  under  Civil  Code  1010,  §  S25,  which 
was  construed,  in  HoUoway  v.  Birdsong,  139 
Ga.  316,  77  S.  E.  146,  to  be  applicable  only  in 
cases  of  private  ways  by  prescription. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  {{  102,  130-144,  148;  Dec  Dig.  «=> 
61.] 

6.  RErosAi,  or  Ckbtioraei. 

There  was  no  error  in  refusing  to  grant 
the  writ  of  certiorari. 

EhTor  from  Superior  Court,  Fayette  Coun- 
ty ;  Robt  T.  Daniel,  Judge. 
Action  by  G.  C.  Kelly  and  others  against 

5.  I.  Belcher.  Judgment  for  plaintiffs,  cer- 
tiorari refused,  and  defendant  brings  error. 
Affirmed. 


Lester  Dickson,  of  Fayetterllle,  and  J.  F. 
Golightly,  of  Atlanta,  for  plaintiff  in  error. 
J.  W.  Culpepper,  of  Fayettevllle,  for  defend- 
ants In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 

"=='  (143  04.  541) 

SMITH  T.   FIRST  NAT.   BANK  OP  WAT- 
CROSS.     CNo.  378.) 
(Supreme  Court  of  Georgia.     June  19,  1916.) 

(Byllaitu  hv  the  Court.] 
Mobtoaoks   «=>380— Tbiai,   <S=s>5— Fobe(S.o- 

suBE— Rendition    or   Final   Juoqiixht— 

This. 

The  statute  for  the  foreclosure  of  mortgages 
on  real  estate  (Civ.  Code  1910,  S§  3276,  3283) 
prescribes  that  the  rule  absolute  shall  be  granted 
at  the  next  term  immediately  succeeding  the 
one  from  which  the  rule  to  shows  cause  issues. 
Waivers  by  the  defendant  of  statutory  require- 
ments, and  consent  that  the  rules  nisi  and  ab- 
solute may  be  issued  and  the  mortgage  finail; 
foreclosed  at  the  first  term,  do  not  bind  third 
persons,  nor  confer  such  jurisdiction  on  the  court 
OS  will  authorize  it  to  render  a  final  judgmeot 
of  foreclosure  at  the  first  term.  As  to  third 
persons,  such  a  Judgment  is  void. 

(a)  The  proceeding  to  foreclose  was  statutory, 
and  not  an  equitable  action. 

(b)  Civ.  Code  1910,  §§  5602,  5659,  refer  to 
the  trial  of  cases  where  new  parties  are  made. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §{  U44,  1145,  1154 ;  Dec.  Dig.  *= 
380;  Tnal,  Cent  IMg.  U  U,  12;  Dec.  Dig. 
<&=>5.] 

Error  from  Snperlor  Court,  Ware  County: 
J.  W.  Qulncey,  Judge. 

Action  by  the  First  National  Bank  of  Way- 
cross  against  W.  J.  Smith,  executor.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Wilson,  Bennett  &  Lambdln,  of  Waycrosa, 
for  plaintiff  In  error.  J.  L.  Sweat,  of  Way- 
cross,  for  defendant  In  error. 

EVANS,  P,  J.  The  First  National  Bank  of 
Waycross  levied  an  execution  issuing  upon  a 
judgment  of  foreclosure  of  a  mortgage  on 
land,  and  a  claim  was  Interposed  by  the  wife 
of  the  defendant  in  fl.  fa.  Upon  her  death 
her  executor  was  made  a  party  in  her  stead. 
The  court  directed  a  verdict  for  the  plaintiff. 
The  claimant  made  a  motion  for  new  trial, 
which  was  overruled. 

The  claimant  insists  that  the  Judgment  of 
foreclosure  Is  void.  The  record  of  that  pro- 
ceeding shows  that,  on  the  first  day  of  the 
May,  1911,  term  of  the  superior  court  of 
Ware  county,  the  bank  filed  a  petition  alleg- 
ing that  W.  J.  Smith  executed  a  mortgage 
to  A.  M.  Knight  upon  certain  described  land, 
to  secure  the  latter's  indorsement  of  a  cer- 
tain note  due  by  the  mortgagor  to  the  First 
National  Bank  of  Waycross  In  the  sum  of 
$2,500;  that  Knight  had  duly  transferred 
the  mortgage  to  It ;  that  subsequently  Smitb 
conveyed  the  mortgaged  property  to  his  wife 
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In  settlement  of  an  alleged  Indebtedness  to 
her,  and  she  went  into  iMssession  of  the 
property;  that  the  property  was  liable  to 
deteriorate  in  value  from  use  and  decay,  and 
the  plaintiff  Invoked  the  equity  power  of  the 
court,  not  only  to  aid  in  the  foreclosure  of 
the  mortgage,  but  to  protect  Its  rights  in  the 
premises,  and  to  aid  in  the  foreclosure  of  the 
mortgage  in  the  meantime;  that  due  notice 
had  been  given  by  the  plaintiff  to  the  defend- 
ant of  its  intenUou  to  proceed  at  the  pres- 
ent term  of  the  court  to  collect  the  note  by 
foreclosure  of  the  mortgage;  and  that,  in 
addition  to  the  principal  and  Interest  due 
thereon,  the  plaintifF  would  claim  10  per 
cent  attorney's  fees,  as  provided  in  the  note. 
The  prayer  was  for  an  order  requiring  the 
defendant  to  pay  into  court  the  amount  of 
the  principal,  interest,  attorney's  fees,  and 
costs,  due  on  the  note,  in  accordance  with 
the  requirements  of  the  law  in  such  cases 
made  and  provided,  and  that,  in  default 
thereof,  the  mortgage  be  foreclosed  and  the 
equity  of  redemption  therein  forever  barred, 
in  terms  of  the  statute.  No  equitable  relief 
was  prayed.  No  process  was  attached  to  the 
petiti(Mi,  but  attached  thereto  was  a  role  ni- 
si, in  the  usual  form,  addressed  to  the  de- 
fendant, requiring  him  to  pay  into  court  in- 
stanter  the  amount  claimed  to  be  due  upon 
the  note,  and  directing  that,  in  default  there- 
of equitable  foreclosure  be  granted  to  the 
First  National  Bank  of  Waycross  of  the 
mortgage,  and  the  equity  of  redemption  in 
the  mortgaged  property  be  forever  barred, 
and  that  service  of  the  rule  be  perfected  on 
the  defendant  "according  to  law."  Attached 
to  the  rule  nisi  was  an  acknowledgment  of 
service,  signed  by  W.  J.  Smith,  dated  May 
SO,  1911,  acknowledging  due  and  legal  serv- 
ice of  the  petition  and  rule  nisi,  waiving 
time  and  all  further  service,  and  admitting 
the  facts  as  therein  set  up  to  .be  true.  At- 
tached thereto  was  a  consent  agreement, 
signed  by  the  attorney  of  the  First  National 
Bank  of  Waycross,  and  by  W.  J.  Smith, 
agreeing: 

"That  the  present  May  term,  1911,  of  Ware 
superior  court,  be  and  the  same  is  hereby  made 
the  trial  term  of  said  cause,  and  that  the  rule 
absolute  therein  be  granted  at  and  during  said 
term." 

A  rule  absolute,  dated  May  30,  1911,  was 
Issued  in  which  it  was  recited  that  at  the 
present  term  of  the  court  a  rule  nisi  had  is- 
sued, requiring  W.  J.  Smith  to  pay  the  bal- 
ance of  the  principal,  interest,  attorney's  fees, 
and  costs  claimed  to  be  due  npon  a  certain 
note  secured  by  mortgage,  or  show  cause  to 
the  contrary,  or,  in  default  thereof,  that  the 
mortgage  be  foreclosed  and  the  equity  of  re- 
demption therein  forever  barred;  that  serv- 
ice of  the  petition  and  rule  nisi  bad  been 
duly  acknowledged  by  the  defendant,  who 
agreed'  with  the  plaintiff  that  the  May  term, 
1911,  should  be  the  trial  term  of  the  case,  at 
which  the  rule  absolute  might  be  granted  in 
accordance  with  the  law  in  such  cases  made 


and  provided;  and  that  the  defendant  hall 
wholly  faUed  and  refused  to  pay  the  money 
as  required  by  the  rule  nisi,  and  had  shown 
no  cause  to  the  contrary,  whereupon  it  was 
adjudged  that  the  equity  at  redemption  in 
the  mortgaged  premises  be  forever  barred, 
and  that  the  plaintiff  have  Judgment  against 
the  defendant  in  the  sums  claimed,  and  that 
execution  issue  against  the  mortgaged  prem- 
ises for  these  sums. 

During  the  trial.  In  various  ways,  the 
claimant  raised  the  point  that  the  Judgment 
upon  which  the  execution  issued  was  void,  for 
the  reason  that  it  appeared  upon  the  face  of 
the  proceedings  that  the  statute  respecting 
the  foreclosure  of  mortgages  on  real  estate 
had  not  been  pursued,  and  that  there  was  no 
authority  or  Jurisdiction  of  the  court  to 
grant  a  rule  absolute  at  the  same  term  In 
which  the  rule  nisi  was  granted.  The  stat- 
ute prescribes  the  procedure  for  the  foreclo- 
sure of  mortgages  on  real  estate.  The  per- 
son entitled  to  foreclose  the  mortgage  shall 
apply  by  petition  to  the  superior  court  of 
the  county  wherein  the  mortgaged  property 
is  located,  setting  out  the  amount  of  his  de- 
mand and  a  description  of  the  property  mort- 
gaged, whereupon  the  court  shall  grant  a 
rule  directing  the  principal,  interest,  and 
costs  to  be  paid  into  court  on  or  before  the 
first  day  of  the  next  term  immediately  suc- 
ceeding the  one  at  which  such  rule  is  grant- 
ed, which  rule  shall  be  served  as  provided  in 
the  statute.  And  upon  failure  of  the  mort- 
gagor to  pay  as  required  in  the  rule,  or  his 
failure  to  sustain  any  defense  against  the 
foreclosure  of  the  mortgage,  the  court  shall 
render  Judgment  for  the  amonnt  due  on  the 
mortgage  and  order  the  mortgaged  property 
to  be  sold  in  the  manner  and  under  the  same 
regulations  which  govern  sheriffs' sales  under 
execution.  Civil  C!ode  1910,  {{  3276,  3283. 
This  statutory  proceeding  contemplates  that 
the  rule  nisi  shall  be  granted  at  one  term, 
and  the  rule  absolute  at  a  succeeding  term. 
In  the  present  case  the  rule  nisi  and  the  rule 
absolute  were  granted  on  the  same  day,  by 
virtue  of  an  agreement  that  the  case  should 
be  finally  disposed  of  at  the  first  term.  We 
are  not  called  upon  to  decide  whether  a 
waiver  and  agreement  of  this  kind  will  es- 
top the  defendant  from  thereafter  asserting 
the  invalidity  of  the  proceedings,  as  not  be- 
ing in  accordance  with  the  statute.  The 
point  is  made  by  a  stranger  to  that  record; 
and  any  waiver  by  the  defendant  will  not 
bind  third  persons,  nor  confer  such  Juris- 
diction upon  the  court  as  will  authorize  it 
to  render  a  Judgment  which  will  affect  them. 
American  Grocery  Co.  v.  Kennedy,  100  Ga. 
462,  28  S.  E.  241.  It  appears  upon  the  face 
of  the  proceedings  that,  at  the  time  of  the 
foreclosure,  the  defendant  had  conveyed  the 
property  to  his  wife,  who  was  in  possession 
of  it  His  wife  was  not  a  party  to  the  fore- 
closure proceedings,  and  he  did  not  even  pur- 
port to  act  in  her  behalf.    She  has  a  right  to 
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Insist  that  her  title  and  possession  be  not 
disturbed,  except  by  a  valid  Judgment.  As  to 
ber,  this  Judgment  is  inralld. 

It  la  contended  that  the  holder  of  a  mort- 
gage on  real  estate  may  foreclose  his  mort- 
gage in  equity,  according  to  the  practice  of 
courts  in  equity  proceedings,  as  well  as  by 
the  methods  prescribed  In  the  Code.  There  Is 
no  doubt  as  to  the  correctness  of  this  con- 
tention. Civil  Code  1910,  S  3305.  The  pro- 
ceeding to  foreclose  the  mortgage  In  the  case 
at  bar  is  in  no  sense  an  equitable  foreclos- 
ure. There  Is  no  prayer  for  process,  and  no 
prayer  for  equitable  relief,  but,  on  the  con- 
trary, the  petition,  rule  nisi,  and  rule  abso- 
lute (x>nform  to  the  statutory  remedy.  The 
reference  to  the  wife's  possession  of  the  land 
imder  an  alleged  purchase  from  her  husband, 
and  to  her  receiving  the  rents  and  profits, 
and  the  liability  of  the  property  to  deteri- 
orate in  value.  Is  but  surplusage.  It  is  ir- 
relevant to  the  procedure  which  was  pursu- 
ed, and  to  any  prayer  contained  in  the  peti- 
tion. 

Counsel  for  the  defendant  in  error  dte  Civ- 
U  Code  1910,  i§  5602,  5659,  as  authority  for 
the  proposition  that  when  a  petition  is  filed, 
and  a  rule  nisi  granted,  the  parties  may  con- 
sent that  a  trial  be  had  at  the  first  term. 
These  two  sections  are  taken  from  Acts  1S95, 
p.  47,  and  have  no  reference  to  the  proce- 
dure prescribed  by  statute  for  the  foreclosure 
of  mortgages.  These  section  apply,  by  their 
express  terms,  to  cases  where  new. parties 
are  made  during  the  pendency  of  a  case. 
Where  a  party  is  brought  into  a  case  by 
amendment,  under  these  code  sections,  the 
case  thereafter  may  be  tried  at  the  first 
term  by  consent.  The  Invalidity  of  the  fore- 
closure proceedings  being  apparent  upon  the 
face  of  the  record,  the  Judgment,  as  to  third 
parties,  is  void;  and  the  court  should  have 
dismissed  the  levy  of  fl.  fa.  American  Gro- 
cery Co.  V.  Kennedy,  supra. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

a4S  Qa.  626) 

WEAVER  et  al.  v.  THOMPSON.     (No.  372.) 

(Supreme  Court  of  Georgia.     June  18,  1915.) 

(Syllatut  iy  the  Court.) 

Parent  and  Child  «=96— Services  to  Child 
—Recovery  of  Compensation— Petition. 
A  father  brought  habeas  corpus  against 
the  Bister  of  bis  deceased  wife  and  her  husband 
to  recover  possession  of  a  minor  female  child. 
The  defendants  set  up  a  parol  contract  where- 
by the  father  relinquished  his  possession  to  the 
defendants.  On  the  hearing  the  court  awarded 
the  custody  of  the  child  to  the  defendants.  Sub- 
sequently the  father  again  instituted  a  habeas 
corpus  proceeding  against  the  same  defendants 
to  recover  possession  of  the  child,  based  on  cir- 
cumstances occurring  since  the  former  judg- 
ment. On  the  hearing  of  this  proceeding  the 
custody  of  the  child  was  given  to  the  father. 
The  losing  defendants  then  sued  the  father  to 
recover  the  value  of  their  services  to  the  diild 


while  in  their  possession,  settlnK  out  the  fore- 
going facts.  Held,  that  it  was  not  erroneona 
to  dismiss  the  petition  on  demurrer. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child.  Cent  Dig.  §§  77-85;  Dec.  Dig.  «=»&] 

Error  from  Superior  Court,  Dooly  Coun- 
ty; Z.  A.  Uttlejohn,  Judge. 

Action  by  W.  B.  Weaver  and  another 
against  A.  E.  Thompson.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.    Affirmed. 

Jule  Felton,  of  Montezuma,  for  plaintiffs  in 
error.  L.  L.  Woodward,  of  Vienna,  and 
Crum  &  Jones,  of  Cordele,  for  defendant  in 
error. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(143  a<L  513) 
LANE  V.  IVEY.     (No.  368.) 
(Supreme  Court  of  Georgia.     June  17.  1915.) 

(Byllaiut  by  the  Court.) 
Real  Estate  Broker  —  Right  to  Coiohs- 

SION. 

This  case  is  controlled  by  the  decision  in 
the  case  of  Toole  v.  Wiregrass  Developm^it  Co., 
142  Ga.  57,  82  S.  E.  514. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  between  J.  L.  Lane  and  S.  L.  Ivey. 
BYom  the  Judgment,  Lane  brings  error.  Re- 
versed. 

Walter  A.  Sims,  of  Atlanta,  for  plaintiff  in 
error.  Dodd  &  Dodd  and  Moore  &  Branch, 
aU  of  Atlanta,  for  defendant  in  error. 


HILL,  J.    Judgment  reversed, 
tices  concur. 


All  the  Jns- 


a43  Ga.  513) 
BARNWELL  v.    VALDOSTA   ST.    RY.  CO. 
(No.  364.) 

(Supreme  Court  of  Georgia.     June  17,  1915.) 

(Byttatus  hy  the  Court.) 

Instructions— Denial  of  New  Trial. 

The  court's  instructions  to  the  jury  upon 
the  controlling  issues  in  this  case  are  substan- 
tially correct,  and  the  inaccuracies  in  other 
portions  of  the  charge  are  not  of  a  sufficienti; 
grave  character  to  work  a  reversal  of  the  judg- 
ment denying  a  new  trial,  tinder  the  evidence 
in  the  case. 

Error  from  Superior  Court,  Lowndes  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  between  Essie  Barnwell,  by  next 
friend,  and  the  Valdosta  Street  Railway 
Company.  From  the  Judgment,  the  party 
first  mentioned  brings  error.    Affirmed. 

Dan  R.  Bruce,  of  Valdosta,  for  plaintiff  In 
error.  B.  K.  Wilcox,  of  Valdosta,  for  de- 
fendant in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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HAYES  T.  OARROLI/rON  BANK.    (No.  870.) 

iSupreme  Court  of  Georgia.     June  18,  1915.) 

(Byllahut  by  the  Court.) 

1.  BizxB  AND  Notes  «=>508  —  Action  by 
Teansfkree— Evidence. 

A  promissory  note,  which  purports  to  be 
indorsed  in  stencU  by  the  payee,  with  the  added 
words  "by  [a  named  person]  pt.,"  is  prima  facie 
admissible  in  evidence  as  between  the  maker 
and  transferee,  on  the  trial  of  a  suit  brought 
by  the  latter  against  the  former  to  recover  the 
amount  due  on  the  note. 

[EM.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  $|  1728-1732;  Dec.  Dig.  «=> 
508.] 

2.  BiLLB  AND  Notes  «=»537— Fraud  in  Pbo- 

CTTBEMENT  —  DlBECTION   OF   VbBDICT — EVI- 
DENCE. 

Where  in  a  suit  on  a  promissory  note, 
brought  by  the  transferee  against  the  maker, 
the  defense  set  ap  is  fraud  in  its  procurement, 
of  which  the  transferee  had  notice  before  pur- 
chasing the  note,  and  the  evidence  is  not  suffi- 
cient to  show  fraud  in  the  procurement  of  the 
note,  it  is  not  error  to  direct  a  verdict  for  the 
plaintiff. 

.  [Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  I>ig.  §§  1862-1893;  Dec.  Dig.  «=> 
537.] 

Hrrot    trom    Superior    Court,    Haralson 
County;  Price  Edwards,  Judge. 
'  Action  by  the  CarroUton  Bank  against  J. 
N.  Hayes.     Judgment  for  plaintiff,  and  de-. 
fendant  brings  error.    Affirmed. 

I.  N.  Cheney,  of  Bremen,  and  Griffith  ft 
Matthews,  of  Buchanan,  for  plaintUf  in  error. 
James  Beall  and  Bufond  F.  Boykin,  both  of 
CarroUton,  for  defendant  In  error. 

HILL,  J.  The  CarroUton  Bank  obtained 
an  attachment  against  John  N.  Hayes,  on  the 
ground  that  Hayes  was  disposing  of  his 
property  subject  to  the  payment  of  his  debts. 
In  order  to  avoid  the  payment  thereof,  or  was 
threatening  or  preparing  to  do  so.  A  petition 
in  attachment  was  also  filed  liy  the  bank 
against  Hayes,  alleging  that  the  defendant 
was  due  the  plalntUf  the  sum  of  $500,  be- 
sides Interest,  on  a  certain  promissory  note 
executed  by  Hayes  to  the  Paul  G.  Jack  Com- 
pany, and  due  on  the  1st  day  of  November, 
1910.  It  was  alleged  that'  the  note  was 
transferred  in  writing  to  the  CarroUton 
Bank  on  or  about  March  1,  19i0,  for 
value,  by  the  payee  of  the  note.  The  de- 
fendant filed  an  answer  averring  that  the 
note  sued  on  was  procmed  by  fraud,  in  that 
Alien,  Beddingfleld  &  Co.,  who  were  agents 
and  employes  of  the  Paul  C  'Jack  Com- 
pany, Induced  the  defendant  to  sign  the 
note  by  false  representations  as  to  the  value 
of  the  stock  and  what  It  would  bring  In  the 
market,  and  guaranteed  to  the  defendant 
that  if  he  would  sign  the  note  they  would 
seU  the  stock  for  double  the  amount  of  the 
note  before  it  became  due,  all  of  which  they 
failed  to  do,  knowing  at  the  time  that  the 
stock  was  worthless  and  of  no  value  what- 
ever.    It  was  further  aUeged  that  the  Car- 


roUton Bank  had  full  knowledge  of  the 
fraudulent  means  used  in  procuring  the  note, 
and  knew  that  the  note  was  without  consid- 
eration and  procured  by  fraud;  that  the 
prMildent  of  the  bank,  J.  T.  Bradley,  was  one 
of  the  directors  In  the  Paul  C.  Jack  Com- 
pany, and  knew  all  about  the  inside  manage- 
ment of  that  comi)any,  and  knew  that  it  was 
Insolvent,  and  knew  of  the  fraudulent  means 
employed  in  securing  the  note;  that  the 
cashier  of  the  CarroUton  Bank  was  secretary 
of  the  above-named  company,  and  likewise 
knew,  at  the  time  the  bank  secured  the  note 
sued  on,  that  it  was  without  consideration, 
and  was  procured  by  fraud.  At  the  con- 
clusion of  the  evidence,  the  presiding  Judge 
directed  a  verdict  In  favor  of  the  plaintiff 
for  the  sum  of  $500  principal,  and  $144.44 
interest  A  motion  for  new  trial  was  over- 
ruled, and  the  defendant  excepted. 

[1]  1.  Error  is  assigned  because  the  court 
admitted  in  evidence  the  notes  sued  on, 
over  the  objection  of  the  defendant  that 
there  was  no  legal  transfer  of  the  note  from 
the  Paul  C.  Jade  Company.  The  back  of  the 
note  bears  a  stencil  mark,  "Paul  C.  Jads 
Company,  by  Paul  C.  Ja<^,  pt"  It  Is  con- 
tended that  this  entry  on  the  back  of  the  note 
does  not  show  that  the  transfer  was  made  by 
any  officer  or  agent  of  the  Paul  C.Jack  Com- 
pany, or  by  any  one  having  authority  to  put 
the  name  of  the  company  on  the  note  in  sten- 
cU ;  and  that  the  addition  of  the  letters  "pt" 
after  the  company's  name  did  not  show  such 
authority ;  and  that  the  admission  of  the  note 
in  evidence,  without  proving  authority  from 
the  company  to  transfer  it,  was  error.  We  do 
not  agree  to  this  contention.  The  holder  of 
the  note  with  a  transfer  regular  on  Its  face 
wlU  be  held,  prima  fade,  to  have  the  right 
to  It;  and  this  wlU  authorize  the  transferee 
to  bring  suit  thereon. 

[2]  2.  Did  the  court  err,  under  the  plead- 
ings and  the  evidence,  in  directing  a  verdict 
for  the  plaintitr?  The  defendant  In  his  an- 
swer alleged  that  the  note  was  without  con- 
sideration and  void;  that  the  agents  of  the 
corporation  who  sold  him  the  stock  fraud- 
ulently represented  it  to  be  valuable,  when 
in  fact  It  was  worthless,  and  this  was  known 
to  the  agents  when  they  represented  It  to  be 
valuable  stodc;  and  tiiat  the  plaintiff  was 
not  a  bona  fide  purchaser.  We  think  this 
case  falls  within  the  rule  as  to  "tradesman's 
brag,"  and  "puffing,  or  dealer's  talk,"  and  the 
Uke.  There  Is  evidence  tending  to  show  that 
the  agent  (Beddlngfleld)  represented  that  the 
stock  at  the  time  he  sold  It  was  good  and 
valuable,  but  there  Is  no  evidence  that  at 
the  time  the  stock  was  purchased  it  was  not 
valuable,  or  that  the  company  was  Insolvent 
as  alleged.  It  may  have  subsequently  be- 
come so,  but  there  is  no  evidence  to  the  ef- 
fect that  at  the  time  of  the  sale  of  the  stock 
the  representations  made  to  Induce  the  plain- 
tiff to  purchase  the  stock  were  false  and 
fraudulent  as  alleged.     As  long  as  the  com- 
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pany  was  a  going  concern,  meeting  Its  obll- 
gations,  and  had  assets  consisting  of  solvent 
notes,  office  furniture,  eta,  which  the  uncon- 
tradicted evidence  showed  was  the  case,  at 
the  date  of  the  sale,  it  could  not  be  said  that 
the  stock  was  worthless.  We  do  not  think 
that  the  allegations  of  the  answer  and  the 
evidence  In  support  of  It  were  such  as  would 
anthorize  the  defendant  to  prevail  in  the 
stilt.  It  Is  bnt  another  Instance  of  an  inno- 
cent citizen  being  made  to  part  with  his 
hard-earned  money  by  the  plausible  "puffing" 
of  the  sales  agent,  which,  though  it  leads  to 
an  unwise  investment,  is  not  shown  to  be 
fraudulent  within  the  meaning  of  the  law. 
Under  the  pleadings  and  the  evidence,  the 
court  did  not  err  in  directing  a  verdict  for 
the  plaintiff. 

Judgment  affirmed.    All  tlie  Justices  con- 
car. 


a«  Oa.  EOS) 

WABWICK  OIN  ft  COTTON  00.  t.  CONTI- 
NENTAL GIN  CO.     (No.  863.) 

(Supreme  Court  of  Georgia.     June  17.  1915.) 

(Svttahut  by  the  Court.) 

1.  Pbocksb  ®s>62  — Sebvick  — Disqttalifioa* 

nON    Of   OFFICEK— OOUNTIBS. 

Where  a  part  of  the  territory  of  one  coun- 
ty was,  by  the  terms  of  an  act  of  the  Legisla- 
ture, annexed  to  an  adjoining  county,  and  a 
resident  of  the  territory  thus  annexed  was  made 
a  deputy  sheriff  of  the  county  to  which  the  ter- 
ritory was  annexed,  and  during  his  incumbency 
as  deputy  sheriff  he  served  a  copy  of  a  suit  and 
the  process  issued  from  the  superior  court  of 
the  county  to  which  the  legislative  act  purport- 
ed to  annex  the  territory  referred  to,  the  act  of 
service  was  that  of  a  de  facto  officer,  and  was 
not  void  and  of  no  effect,-  although  subsequently 
to  the  time  of  the  service  the  act  of  the  Legis- 
lature purporting  to  annex  the  territory  to  the 
county  in  which  the  suit  was  brought  was  by 
this  court  held  to  be  unconstitutional,  null,  and 
void. 

[Ed.  Note. — ^For  other  cases,  see  Process, 
Cent  Dig.  U  5»-63;  Dec  Dig.  <8=»52.] 

2.  Execution  €=»166  —  Atfi  davit  of  Ixxe- 

GAIITT— SEBVICE  of  PBOCESS. 

Where  a  defendant,  in  a  suit  of  which  serv- 
ice was  made  as  stated  in  the  foregoing  head- 
note,  was  a  resident  of  the  territory  annexed  as 
stated,  and,  after  the  suit  had  matured  to 
judgment,  contested  the  validity  of  such  judg- 
ment by  filing  an  affidavit  of  illegality  to  the 
levy  of  the  fi.  fa.  issued  on  the  judgment,  upon 
the  grounds  that  he  had  never  been  served  and 
had  never  appeared  nor  pleaded,  the  affidavit 
of  illegality  was  properly  dismissed,  where  the 
evidence  showed  service  as  above  set  forth;  it 
not  appearing  from  a  production  of  the  record 
of  the  court  in  which  the  judgment  was  ren- 
dered, or  by  other  competent  evidence,  that 
there  had  been  no  waiver  of  the  alleged  want 
of  jurisdiction — it  not  being  sufficient  merely 
for  the  defendant  to  show  that  it  had  neither 
appeared  nor  pleaded. 

[Ed.  Note. — For  other  cases,  see  Execution, 
C^ent  Dig.  SS  486,  486;  Dec.  Dig.  c3=3l66.] 

Error  from  Superior  Court,  Crisp  County; 
W.  F.  Qeorgo,  Judge. 

Action  by  the  Continental  Gin  Company 
against  the  Warwick  Gin  &  Cotton  (Company. 


Judgment  for  plalntUF,  and  defendant  brings 
error.    Affirmed. 

An  execution  in  favor  of  the  Continental 
Gin  Company,  issued  upon  a  Judgment  of  the 
superior  court  of  Crisp  county,  was  levied 
upon  certain  property  as  the  property  of  the 
Warwick  Gin  &  Cotton  Company.  The  last- 
named  company,  defendant  in  fi.  t&..  Inter- 
posed an  affidavit  of  illegality,  setting  up 
that  the  execution  was  proceeding  illegally 
on  the  grounds:  (1)  That  the  defendant  in 
fi.  fh.  had  had  no  service  or  notice  of  the 
filing  of  or  the  pendency  of  the  suit  which  re- 
sulted in  the  Judgment  upon  which  the  ex- 
ecution was  based,  nor  liad  it  waived  service, 
or  authorized  any  one  to  do  so  for  it,. and 
that  it  did  not  appear  and  defend  said  suit; 
and  (2)  that  the  defendant  in  fi.  fa.  was,  at 
the  time  of  the  filing  of  the  suit  and  at  the 
time  of  the  filing  of  the  affidavit  of  illegality, 
a  resident  of  Worth  county,  Ga.,  and  not  of 
Crisp  county,  and  that  the  superior  court  of 
Crisp  county  did  not  have  Jurisdiction  of  the 
case,  the  deifendant  having  neither  appeared  • 
nor  pleaded.  The  case  was  before  the  Judge 
without  the  intervention  of  a  Jury,  upon  an 
agreed  statement  of  facts,  which  was  in  sub- 
stance as  follows: 

The  Continental  Gin  Company  filed  suit 
in  the  superior  court  of  Crisp  county,  on  the 
29th  day  of  October,  1912,  upon  certain  prom- 
issory notes  signed  by  the  Warwick  Gin  & 
Cotton  Company.  The  petition  alleged  tliat 
the  defendant  was  a  corporation  having  an 
office  and  place  of  business  in  Crisp  county. 
Process  was  issued  by  the  clerk  of  the  superi- 
or court  of  Crisp  county,  directed  to  the  sher- 
iff of  Crisp  county  and  his  lawful  deputies. 
An  entry  of  the  service  of  the  petition  and 
process  was  made  upon  the  petition  by  J. 
C.  Dupree,  as  deputy  sheriff  of  Crisp  county. 
The  entry  recited  that  service  had  been  per- 
fected upon  the  Warwick  Gin  &  Cotton  Com- 
X>any  by  personal  service  upon  its  president, 
John  F.  Wise.  At  the  February  term,  1913, 
verdict  and  judgment  were  rendered  in  favor 
of  the  plaintiff;  the  defendant  having  neither 
appeared  nor  pleaded.  On  this  Judgment  ex- 
ecution issued,  and  upon  the  levy  thereof  the 
defendant  Interposed  an  affidavit  of  illegality, 
and  duly  filed  its  traverse  of  the  entry  of 
service.  At  the  time  of  the  filing  of  suit  and 
the  rendition  of  Judgment,  the  defendant  was 
a  corporation  chartered  by  the  superior  court 
of  Worth  county,  with  its  principal  office 
and  place  o£  business  fixed  by  charter  and  in 
fact  located  at  Warwick,  which  place  was,  at 
the  time  of  the  filing  of  the  suit,  and  still  is, 
in  the  county  of  Worth.  At  the  time  of  the 
filing  of  the  suit,  and  at  all  times  since. 
Worth  county  had  a  sheriff  in  commissica 
and  laboring  under  no  disability  or  legal  im- 
pediment. Dupree,  who  as  deputy  sherifF  Of 
Crisp  county  made  the  service  upon  the  de- 
fendant, was  at  the  time  a  resident,  of  Woitit 
county.    Prior  to  the  time  of  filing  the  salt 
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an  act  of  tbe  Lieglslatnre  of  this  state  had 
been  passed,  purporting  to  anthorlze  a  change 
of  county  lines  between  the  counties  of 
Worth  and  Orlsp,  so  as  to  annex  to  Crisp 
county  that  part  of  Worth  county  In  which 
Warwick  Is  situated.  In  pursuance  of  the 
terms  at  said  act  an  election  had  been  held, 
and  the  result  was  duly  declared  according  to 
the  terms  of  said  act,  annexing  that  particu- 
lar territory  to  Crisp  county.  At  the  time 
of  the  flllpg  of  the  suit  and  the  service  of 
process,  jurors  from  this  territory  had  been 
rejected  in  the  courts  of  Worth  county,  and 
the  coroner  of  Worth  coanty  had  refused  to 
bold  Inquests  there.  OItU  and  criminal  ju- 
risdiction was  being  exercised  over  said  ter- 
ritory by  the  courts  and  officials  of  Crisp 
county.  Jurors  were  placed  In  the  jury  box 
of  Crisp  county  from  said  territory  and  at 
times  served  as  such  in  the  courts  of  said 
county.  Suits  were  flled  in  Crisp  county 
against  residents  of  that  territory,  and  deeds 
were  recorded  by  the  derk  of  the  superior 
court  of  Crisp  county  to  lands  in  that  terri- 
tory. On  the  Slst  day  of  August,  1012, 
Worth  county  flled  in  the  superior  court  of 
Orlsp  county  its  petition  against  Orisp  coun- 
ty, asking  that  Crisp  county  be  enjoined 
from  exercising  jurisdiction  and  dominion 
over  the  territory  in  which  Warwick  was  sit- 
uated, and  upon  the  final  hearing  of  said  case 
In  the  Supreme.  Court  the  act  purporting  to 
annex  said  territory  to  Orisp  county  was  de- 
clared unconstitutional,  null,  and  void,  which 
decision  was  rendered  prior  to  the  date  oC 
the  judgment  upon  whl<a»  the  execution  tn 
this  case  Issued,  but  after  filing,  service,  and 
the  appearance  term  of  said  court.  Prior  to 
the  filing  of  said  suit  officials  of  both  coun- 
ties had  acquiesced  in  said  leglslntlve  act 

Upon  this  statement  of  facts  the  judge  of 
the  superior  court  rendered  judgment  dis- 
missing the  Illegality  and  authorizing  the 
levy  of  the  execution  to  proceed.  The  de- 
fendant excepted. 

Ew  F.  Strozler,  of  Cordele,  for  plalntUf  in 
•rror.  J.  W.  Dennard,  of  Cordele,  and  Pea- 
cock &  Gardner,  of  Camilla,  for  defendant  In 
error. 

BEX3K,  J.  (after  stating  the  facts  as  above). 
[1, 1]  The  court  pn^ierly  held  that  the  ille- 
gally should  be  dismissed  and  that  the  fi.  fa. 
Bbonld  proceed.  Under  the  agreed  statement 
of  facts  set  forth 'atnive,  the  defendant  was 
duly  served.  Although  the  officer  serving  the 
salt  and  process  upon  the  defendant  in  fl.  fa. 
was,  at  the  time  of  making  such  service,  a 
nonresident  of  Crisp  county,  and  for  that 
reason  ineligible  to  the  office  which  he  was 
filling  (because  the  act  which  annexed  the 
territory  in  which  he  was  living  to  the  county 
of  Crisp  was  unconstitutional,  null,  and  void), 
still  he  was  a  de  facto  officer,  and,  having  in 
good  faith  made  the  service,  this  service  was 
not  void.  An  official  act  of  the  character  un- 
der consideration  by  a  de  facto  officer  cannot 


be  treated  as  of  no  effect  See  Godbee  v. 
State,  141  Ga.  515,  81  S.  E.  876,  and  cases 
there  cited.  If  the  defendant  did  not  appear 
and  plead,  and  had  not  waived  the  question 
of  Jurisdiction,  as  he  contends,  he  ^oold 
have  made  this  appear  from  the  record,  or 
other  competent  evidence.  It  is  true  that 
under  the  agreed  statement  of  facts  It  Is 
shown  that  the  defendant  did  not  appear  nor 
plead;  but  that  was  not  sufficient  to  resist 
the  enforcement  of  the  fi.  fa.  He  should  have 
shown  by  competent  evidence  that  he  had 
not  waived  the  want  of  jurisdiction.  In  the 
case  of  Ansley  v.  CByme,  120  Ga.  618.  620, 
48  S.  B.  228,  it  was  said: 

"A  defendant  who  has  bad  his  day  in  court 
cannot  go  behind  the  jadgment  for  the  purpose 
of  showing  that  it  ought  never  to  have  been 
rendered,  nor  will  a  claimant  be  allowed  any 
such  right  Home  v.  Powell,  88  Ga.  639.  15 
S.  B.  688 ;  New  England  Mortgage  Co.  v.  Wat- 
son, 9»  Ga.  735,  27  S.  E.  160 ;  Osborne  v.  Rice, 
107  Ga.  282,  33  S.  E.  54.  If,  then,  this  be  the 
test  it  Is  manifest  that  the  court  below  properly 
refused  the  motion  to  dismiss  the  levy  on  the 
present  execution.  Prima  facie  it  was  good 
against  the  defendant  It  issued  from  a  court 
of  general  jurisdiction,  with  all  the  presump- 
tions in  favor  of  the  validity  and  regularity  of 
the  judgment  on  which  the  fi.  fa.  was  based. 
If  the  defendant  had  filed  an  affidavit  of  ille- 
gality. It  would  not  have  been  su£Bcient  to 
prove,  aa  here,  that  she  had  'never  pleaded.' 
It  would  have  been  necessary  to  show  that  there 
was  no  waiver  of  the  allefred  want  .of  jurisdic- 
tion. Le  Master  v.  Orr,  101  Ga.  764,  29  S.  E. 
32.  This  presimiption  in  favor  of  a  writ  Issu- 
ing from  a  court  of  general  jurisdiction  can 
in  no  event  be  overcome  by  the  testimony  of  a 
third  person  that  the  defendant  did  not  plead; 
that  he  was  her  agent  and  would  have  known 
it  if  she  had  done  so.  Even  if  this  negative 
testimony  be  suQicient  to  establish  her  failure 
to  plead,  it  does  nut  establish  that  there  was  no 
waiver,  and,  according  to  the  Civil  Code  [1805], 
S  6079  [1910,  i  5663],  while  one  cannot  give 
jurisdiction,  it  may  be  waived  so  far  as  the 
parties  themselves  are  concerned." 

It  follows,  from  what  we  have  said  above, 
that  the  court  did  not  err  in  dismissing  the 
aflldavlt  of  Illegality. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

a.*i  On.  492) 

DIIilARD  et  aL   v.   CUSSETA  NAVAL 

STORES  CO.    (No.  360.) 

(Supreme  Court  of  Georgia.     June  15,  1015.) 

(Syllabm  ly  the  Court.) 

1.      iNJUNCnOn    €=»118  —  PBTlTlOB  —  SOFM- 
CIENCT. 

Where  an  equitable  petition  was  filed  seek- 
ing to  enjoin  the  cutting  of  timber  on  certain 
land,  and  the  plaintiffs  alleged  that  one  holding 
under  the  owner  of  the  fee-simple  title,  and 
with  the  consent  of  the  latter  (who  received  the 
consideration),  made  a  lease  for  turpentine  pur- 
poses for  ten  years,  and  conveyed  all  the  grow- 
ing trees  of  a  certain  character  on  the  land, 
with  certain  rights  and  easements,  and  that  the 
plaintiffs  were  the  owners  and  entitled  to  hold 
and  enjoy  all  of  the  rights,  privileges,  benefits, 
claims,  and  advantages  set  forth  in  the  lease 
contract,  "as  the  transferees  and  assignees 
thereof  through  successive  assignments  in  writ- 
ing of  the  said  lease  contrar'.,  the  transfer  and 
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assignment  of  such  rierhts,  privileges,  and  claims 
being  made  and  executed  to  your  petitioners  <»i 
the  seventh  day  of  February,  1913,"  such  al- 
legations were  subject  to  special  demurrer  on 
the  ground  that  they  did  not  show  who  made  the 
"successive  assignments,"  or  sufficiently  describe 
or  set  them  forth. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §S  223-242;   Dec  Dig.  <8=»118.] 

(Additional  Syllabut  ly  Editorial  Btaff.) 

2.   IX)GS   AND   IxyOOrNO   (S=»3-^0NVBTANCB   OF 

Gbowino  TiMBEB— "Interest  in  Realty" 

— Teansfeb. 

A  conveyance  of  growing  trees  is  a  con- 
veyance of  an  interest  in  the  realty ;  and  a  mere 
transfer  of  the  instrument  by  which  the  con- 
veyance is  made  does  not,  without  more,  trans- 
fer such  interest  in  the  realty. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  if)  6-12 ;    Dec.  Dig.  «=»3. 

For  other  definitions,  see  Words  and  Phisses, 
First   and    Second    Series,    Interest.] 

Error  from  Superior  Court,  Chattahoochee 
C0UI1I7 ;  S.  P.  Gilbert,  Judge. 

Equitable  action  by  the  Cusseta  Naval 
Stores  Company  against  J.  W.  Dlllard  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    ReversSd. 

The  Cusseta  Naval  Stores  Company,  a  firm, 
brought  an  equitable  petition  against  DiUard 
and  others,  alleging  In  substance  as  follows: 
On  October  21,  1807,  Shirllng,  Nisbit  &  Cook 
entered  Into  a  contract  with  one  Kisslck,  by 
the  terms  of  which  they  leased  and  purchas- 
ed from  him  all  of  the  growing  trees,  for  tur- 
pentine purposes,  located  upon  certain  de- 
scribed land,  and  also  rights  of  ingress  and 
egress,  the  lease  to  continue  for  a  term  of  10 
years.  There  was  also  conveyed  by  the  con- 
tract all  of  the  pine  timber  then  upon  the 
land  which  was  suitable  "for  saw  and  wood 
purposes."  At  the  time  o£  the  execution  of 
the  contract  of  lease,  Kisslck  was  In  posses- 
sion of  the  land  under  an  agreement  of  sale 
and  purchase  from  E.  J.  Wynn,  the  owner  of 
the  fee-simple  title  thereto.  The  lease  con- 
tract was  made  by  and  with  the  approval 
and  consent  of  Wyim,  who  prepared  It  and 
received  the  entire  purchase  money  paid  by 
the  lessees.  Upon  the  execution  of  the  lease 
contract,  Shirllng,  Nisbit  &  Cook,  the  lessees 
and  purchasers,  entered  upon  the  land  and 
commenced  to  exercise  the  rights  and  privi- 
leges granted,  and  such  rights  and  privileges 
have  been  continuously  exercised  by  the  les- 
sees and  their  transferees  and  assigns  ever 
since. 

"Tour  petitioners  are  now  the  owners  of  and 
are  entitled  to  have,  hold,  and  enjoy  aU  the 
rights,  privileges,  benefits,  claims,  and  advan- 
tages enumerated  in  and  set  forth  in  said  lease 
contract,  as  the  transferees  and  assignees  there- 
of, through  successive  transfers  and  assignments 
in  writiug  of  said  lease  contract,  the  transfer 
and  assignment  of  such  rights,  privileges,  and 
claims  being  made  and  executed  to  your  peti- 
tioners on  the  seventh  day  of  February,  1913." 

On  December  7,  1909,  Wynn  sold  the  tract 
of  land  to  the  defendants,  and  they  are  now 
the  owners  in  fee  simple,  subject,  however, 
to  all  of  the  rights,  privileges,  and  claims 


set  forth  in  the  lease  contract,  "and  which 
is  [are]  given  to  petitioners  as  the  transferees 
and  assignees  thereof."  At  the  time  of  the 
purchase  of  the  land  by  the  defendants,  the 
lessees  In  the  lease  contract  were  in  the  ac- 
tual possession,  use,  and  enjoyment  of  the 
rights,  privileges,  and  claims  enumerated 
therein,  and  defendants  had  notice  of  each 
possession  and  use,  as  well  as  knowledge  of 
said  lease  contract  at  the  time  the  pordiase 
was  made.  "The  rights,  privileges,  and 
claims  which  were  sold  and  granted  to  the 
lessees  and  purchasers,  their  transferees  and 
assignees,  by  the  terms  of  said  lease,  have 
been  contlnuouly  exercised,  carried  on,  and 
conducted  by  such  lessees,  transferees,  and 
assignees  ever  since  said  lease  contract  was 
executed."  The  timber  has  been  worked  for 
turpentine  In  the  usual  manner  and  with  fail 
knowledge  of  the  defendants,  and  without 
hindrance,  molestation,  or  Interference  upon 
their  part,  until  February  of  the  present 
year,  when  the  defendants  entered  upon  por- 
tions of  the  land  and  began  cutting  and  fell- 
ing the  growing  timber  which  had  been 
leased  to  be  worked  for  turpentine.  They 
have  already  cleared  25  acres  or  more,  hav- 
ing cut  timber  of  the  value  of  $300.  They 
are  threatening  to  enter  upon  other  portions 
of  the  land  and  to  cut  growing  pine  timber 
therefrom,  which  has  been  boxed  and  is  be- 
ing worked  by  the  plaintiffs  for  turpentine 
purposes,  "and  which  belongs  to  your  peti- 
tioners by  terms  of  said  lease  agreement" 
The  prayers  were  for  a  Judgment  for  the 
damages  already  accrued  and  for  an  injunc- 
tion against  a  continuation  of  the  alleged 
trespass.  By  amendment  the  plaintiffs  added 
the  following  allegations: 

"That  your  petitioners  are  now,  and  have 
been  since  they  purchased  the  rights,  privileges, 
benefits,  claims,  and  advantages  enumerated  and 
set  forth  in  said  original  lease  contract,  in  the 
actual  possession  and  enjoyment  of  the  rights, 
privileges  and  benefits  therein  conferred,  and 
ore  using  and  boxing  said  timber  for  turpen- 
tine purposes  by_  l>oxing  and  chipping  the  grow- 
ing timber  therein,  and  removing  the  same  tiiere- 
from." 

The  defendants  demurred  to  the  petition. 
The  demurrer  was  overruled,  and  they  ex- 
cepted. 

A.  W.  Cozart,  Wynn  &  Wohlwender,  and 
S.  T.  Flnkston,  all  of  Columbus,  for  plalntlfls 
In  error.  T.  T.  Miller,  of  Columbus,  for  de- 
fendants in  error. 

LUMPKIN,  J.  (after  sUtlng  the  facts  as 
above).  [1]  The  plaintiffs  alleged  that  one 
Kisslck  was  in  possession  of  a  tract  of  land 
under  an  agreement  of  purchase;  that,  with 
the  consent  of  the  owner  of  the  fee,  Kisslck 
sold  and  leased  to  a  named  firm  the  growing 
trees  for  turpentine  purposes,  and  also  sold 
all  the  trees  suitable  "for  saw  and  wood 
purposes" ;  that  the  plaintiffs  were  "the  own- 
ers" of  the  rights  included  in  the  written 
contract,  as  the  transferees  and  assignees 
thereof,  through  successive  transfers  and  as- 
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Blgninents  In  writing  of  said  lease  contract, 
"the  transfer  and  assignment  of  snch  rights, 
privileges,  and  claims  being  made  and  exe- 
cuted to  your  x>etltloners  on  the  seventh  day 
of  February,  1913."  A  demurrer  was  filed, 
one  ground  of  which  raised  the  point  that  It 
vras  not  alleged  who  made  the  successive 
transfers  and  assignments,  and  another  that 
the  assignments  or  transfers  were  not  sufll- 
dently  set  forth  or  described.  We  can  pei- 
celve  no  good  reason  why  the  plaintiffs 
should  be  allowed  to  allege  that  they  are  the 
owners  of  timber,  turpentine  rights,  and 
easements  under  successive  assignments  and 
transfers  of  a  written  contract  known  as  a 
timber  and  turpentine  lease,  and  refuse  to 
give  the  defendants  any  lnformati(m  as  to 
who  made  the  successive  assignments  and 
transfers  mentioned. 

[2]  A  conveyance  of  growing  trees  is  a  con- 
veyance of  an  interest  tn  the  realty ;  and  a 
mere  transfer  of  the  Instrument  by  which 
the  conveyance  is  made  does  not,  without 
more,  suffice  to  transfer  such  interest  in  the 
realty.  Tillman  v.  Bomar,  134  Ga.  660,  68 
S.  E.  604;  Oaskins  v.  Green,  141  Ga.  552, 
81  S.  B.  882.  If  the  transfer  Is  not  merely  of 
the  contract,  but  of  the  rights,  privileges,  or 
property  described  therein,  this  may  suffice. 
If  the  pleadings  contained  sufficient  allega- 
tions as  to  the  facts,  it  could  be  determineil 
what  was  the  effect  of  the  transfers.  But 
the  allegations  in  this  case  were  not  sufficient 
to  withstand  a  special  demurrer. 

The  plaintiffs  showed  that  the  rights 
sought  to  be  protected  were  granted  to  oth- 
ers, but  failed  to  connect  themselves  with 
such  others  by  any  proper  allegations. 

The  rules  as  to  evidence  which  will  serve 
to  show  a  prima  facie  title  to  realty,  and 
that  an  equitable  title  may  be  protected,  do 
not  authorize  Insufficient  allegations  of  fact. 
The  fourth  and  fifth  grounds  of  the  demurrer 
should  have  been  sustained. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


a*S  Ga.  4S6) 

ROACH    V.    ROACH. 
(Supreme  Court  of  Georgia. 


(No.    358.) 
June  15,  1915.) 


(Byllahut  hy  the  Court.) 
Adverse  Possesston   ®=>60— T/Imttation   or 
Actions  <S=>83  —  Paktnebship  (8=>68— Ao- 
oouNTiNo — Land  Jointly  Owned. 

Where  two  persons  enter  into  a  parol 
partnership  agreement  to  buy,  bold,  and  sell 
certain  land,  and  one  of  the  two  takes  the  legal 
title  to  the  land  in  himself,  both  having  con- 
tributed to  the  purchase  price,  and  both  having 
entered  Into  possession,  the  one  in  whom  the 
legal  title  is  taken  will  be  considered  as  acting 
for  the  firm,  and  the  members  will  be  consider- 
ed aa  equitable  owners  and  equitable  tenants  in 
common  of  the  land. 

(a)  Where,  in  such  a  case,  both  members  of 
the  firm  went  into  possession  of  the  land  in  IRS."? 
as  joint  owners,  and  so  remained  until  ISIH), 
-when  one  partner  died,  and  the  other  remained 
in  possession,  promising  the  heirs  of  tbe  de- 
ceased partner,  until  bis  death  in  1910,  that 
he  would  settle  with  tbem  as  soon  as  he  could 


sell  the  land  to  advantage,  and  acknowledge 
their  being  entitled  to  a  half  interest  in  the 
land,  a  suit  brought  in  1913  by  the  administra- 
tor of  the  partner  first  deceased,  against  the 
executor  of  the  surviving  partner,  to  recover 
a  half  interest  in  the  land  and  mesne  profits  for 
four  years,  was  not  barred. 

(b)  But  a  cause  of  action,  as  set  out  in  an 
equitable  petition,  filed  by  the  administrator  of 
the  partner  first  dying,  against  the  executor  of 
the  partner  last  dying,  for  an  accoimting  and  for 
a  recovery  of  the  value  of  one-half  interest  in 
the  personal  property  belonging  to  the  partner- 
ship, is  barred  after  the  lapse  of  nine  years 
from  the  death  of  the  partner  first  referred  to. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §f  282-^12,  323,  328;  Dec. 
Dig.  «=960;  Limitation  of  Actions,  Cent  Dig. 
SI  428,  431-438:  Dec  Dig.  <&=>83;  Partner- 
ship, Cent  Dig.  §§  101-111;   Dec  Dig.  <8=368.] 

Error  from  Superior  Court,  Forsyth  Coun- 
ty; H.  L.  Patterson,  Judge. 

Action  by  O.  S.  Roach,  administrator  of 
Moses  Roach,  deceased,  against  Wayne  Roach, 
executor  of  tbe  wlU  of  James  Roach,  deceas- 
ed. Judgment  for  defendant,  and  plaintiff 
brings  error.  Affirmed  in  part,  and  reversed 
In  part        , 

Geo.  F.  Oober,  of  Atlanta,  G.  B.  Walker,  of 
Alpharetta,  and  C.  L.  Harris,  of  Cummlng, 
for  plaintiff  in  error.  H.  H.  Perry,  of  Gaines- 
ville, J.  Z.  Foster,  of  Marietta,  L.  B.  Wisdom, 
of  Camming,  and  J.  P.  Brooke,  of  Alpharet- 
ta, for  defendant  in  error. 

HILL,  J.  An  equitable  petition  was 
brought  by  G.  S.  Roach,  the  administrator  of 
Moses  Roach,  against  the  executor  of  the  will 
of  James  Roach,  to  recover  a  half  interest  In 
certain  land  and  personal  properly,  the  legal 
title  to  which  was  in  James  Roach  until  his 
death  in  1910.  The  petition  alleged  that  the 
land  and  personalty  were  partnership  prop- 
erty of  Moses  Roach  and  James  Roach  ;  that, 
on  tbe  death  of  Moses  Roach  in  1899,  James 
Roach,  as  surviving  partner,  came  Into  pos- 
session of  tbem  as  partnership  property; 
that  his  estate  Is  liable  to  the  administrator 
of  the  estate  of  Moses  Roach,  on  an  account- 
ing, for  one-half  thereof,  with  interest  and 
mesne  profits ;  and  that  James  Roach  in  his 
lifetime,  after  the  death  of  Moses,  held  the 
interest  of  Moses  therein  under  an  Implied 
trust  for  the  partnership.  Moses  Roach  died 
In  July,  1899,  and  James  Roach  in  July,  1910. 
The  plaintiff  was  appointed  administrator 
upon  the  estate  of  Moses  Roach  In  August, 
1913 ;  the  application  for  administration  hav- 
ing been  made  In  1911.  The  present  suit  was 
filed  on  September  4,  1913.  From  the  peti- 
tion It  appears  that  the  partnership  between 
Moses  and  James  Roach  was  formed  In  parol 
In  1883,  was  conducted  In  the  name  of  James 
Roach,  and  was  for  the  purpose  of  buying, 
selling,  and  working  farm  lands  for  profit. 
Moses  contributed  ?5,'500  and  James  $3,200, 
all  of  which  was  Invested  in  the  "Rogers 
farm,"  with  the  legal  title  in  James  for  the 
alleged  purpose  of  convenience  and  facility. 
Moses  conducted  the  farming  operations,  and 
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both  partners  were  In  possession  nntU  the 
death  of  Mosea  In  1S99,  when,  it  1b  alleged, 
James  remained  In  possession  as  the  surrlv- 
Ing  partner  and  as  trustee  for  the  partner- 
ship untU  bis  death  In  1910.  It  is  alleged 
that,  from  the  profits  and  increase  of  this 
farm,  other  real  and  personal  property  was 
accumulated,  of  all  of  which  the  executor  of 
James  took  possession  soon  after  his  death 
and  received  the  rents  and  profits  therefrom, 
and  now  claims  them  as  belonging  to  his  tes- 
tator's estate.  James  disposed  of  all  the 
partnership  property  as  bis  own  by  will,  to 
the  exclusion  of  the  heirs  of  Moses.  No  snlt 
was  brought  by  the  heirs  of  Moses,  in  the 
lifetime  of  James,  to  recover  the  Interest  of 
Moses  in  the  partnership  business,  for  the 
reason  (as  alleged  by  the  plaintiff)  that 
James,  when  approached  for  a  settlement  of 
the  partnership  business,  begged  the  heirs  of 
Moses  to  indulge  him  until  he  could  collect 
what  was  due  to  the  partnership,  and  until 
such  time  as  the  land  could  be  solid  to  the 
best  advantage,  when  he  would  settle.  It  is 
alleged  that  he  always  recognized  the  inter- 
ests of  the  heirs  of  Moses  in  one-half  the 
partnership  property  up  to  and  until  the  date 
of  his  death  in  1910,  and  always  promised 
the  heirs  of  Moses  that  he  would  settle  with 
them  for  their  half,  and  that,  if  he  died  be- 
fore doing  so,  one-half  of  the  property  would 
be  theirs  after  his  death.  The  court  sus- 
tained general  and  special  demurrers,  holding 
that  the  petition  on  its  face  showed  that  the 
plaintiff's  right  of  action  was  barred  by 
reason  of  the  laches  of  the  heirs  of  Moses 
Roach.  To  this  judgment  the  plaintiff  ex- 
cepted. 

According  to  the  allegations  of  the  petition, 
the  partnership  agreement  between  Moses  and 
James  Roach  was  in  parol,  and  the  legal  title 
to  the  land  was  in  James  Roach  from  1883 
to  the  date  of  his  death  In  1910.  This  suit 
was  brought  to  compel  the  estate  of  James 
to  account  for  a  half  Interest  in  aU  the  prop- 
erty 30  years  after  the  deed  to  the  land 
was  taken  in  the  name  of  James,  and  11 
years  after  the  death  of  Moses,  and  3  years 
after  the  death  of  James.  It  is  insisted  that 
under  the  allegations  of  the  petition,  which 
are  to  be  taken  as  true  on  demurrer,  though 
the  legal  title  was  in  James,  the  equitable 
title  was  in  the  partnership,  of  which  Moses 
was  a  member,  on  account  of  the  implied 
trust  by  which  James  held  it  as  trustee  for 
the 'partnership.  If,  therefore,  the  estate  of 
James  Is  bound  to  an  accounting  to  the  es- 
tate of  Moses,  it  is  because  of  some  rule  of 
law  which  would  imply  an  obligation  on  It 
to  become  so  bound  under  the  facts.  No  ex- 
press trust  is  alleged,  and  no  written  agree- 
ment as  to  the  partnership  or  other  written 
obligation  is  set  out,  whereby  James  or  his 
estate  was  to  become  bound  to  Moses  or  his 
estate.  A  parol  agreement  to  purchase  and 
hold  land  in  trust  for  another  is  within  the 
statute  of  frauds,  and  is  not  enforceable  as 
an  express  trust    39  Cyc.  49(c).    See  Coll- 


yefs  Law  of  Partnership,  224  (note).  An 
express  trust  cannot  be  ingrafted  on  a  deed 
by  paroL  De  Loach  v.  Jefferson,  142  Ga.  436 
83  S.  E.  122.  But  where  land  is  bought  b; 
the  members  of  a  partnership  with  the  mon- 
ey belonging  to  the  firm,  and  the  legal  title 
is  taken  in  the  name  of  only  one  member,  on 
Implied  trust  arises  In  favor  of  the  partner- 
ship, and  the  members  become  equitable  own- 
ers and  equitable  tenants  in  common  of  tbe 
land.  Cottle  v.  Harrold,  72  Ga.  830(8);  1 
Devlin  on  Real  Est  (3d  Ed.)  i  49,  p.  72.  See 
Black  T.  Black,  15  Ga.  445  (3),  448 ;  17  Am. 
&  Eng.  Enc.  Law,  944  et  seq. ;  1  Bates  on 
Partnership,  {  281.  Under  the  allegaUons  of 
the  petition,  considered  on  demurrer  as  true, 
the  partner  last  dying  declared,  until  hu 
death  in  1910,  that  each  partner  had  an  hi- 
dlvidual  half  interest  in  the  partnership 
property  and  its  proceeds.  Taking  this  to  be 
true,  there  was  no  adverse  possession  as  to 
the  land  until  the  death  of  James  in  1910, 
when  bis  executor  set  up  an  adverse  claim. 
It  follows,  therefore,  that  where  land  was 
purchased  by  the  two  brothers  «s  partners  In 
1883,  each  contributing  different  amounts  to- 
wards the  purchase,  with  the  legal  title  taken 
In  one  partner,  and  both  continued  in  posses- 
sion and  exercised  acts  of  joint  ownership 
until  the  death  of  the  other  partner  in  1899, 
and  afterwards  the  heflder  of  the  legal  title 
continued  in  possession  untU  his  death  In 
1910,  the  administrator  of  the  partner  who 
died  in  1899  is  not  barred  by  laches  on  a  suit 
brought  in  1913  for  the  recovery  of  one-half 
Interest  in  the  partnership  land  and  mesne 
profits  thereof  for  four  years.  Real  proper- 
ty, which  was  treated  as  partnership  assets 
during  the  life  of  tbe  partners  and  tbe  ex- 
istence of  the  partnership,  is  to  be  so  regard- 
ed in  equity,  and  the  legal  title  held  by  the 
surviving  partner  is  so  held  as  an  implied 
trust  for  the  partnership.  And  where,  after 
the  death  of  one  partner,  the  survivor  con- 
tinues to  hold  the  land  and  declares  that  It 
is  partnership  property  up  to  and  until  his 
death,  it  cannot  be  said  that  he  is  holding 
the  property  adversely;  and  a  suit  by  the 
administrator  of  the  partner  first  dying,  for 
recovering  a  half  Interest  in  the  land,  brought 
within  less  than  the  statutory  period  of  limi- 
tation from  the  death  of  the  partner  last  dy- 
ing, is  not  barred. 

Could  there  be  an  accotintlng  for  the  value 
of  the  personal  property  alleged  to  have  be- 
longed to  the  firm?  Section  4377  of  the  Civil 
Code  provides  that  the  time  between  the 
death  of  a  person  and  representation  taken 
upon  his  estate  shall  not  be  counted  against 
creditors  of  his  estate,  provided  such  time 
does  not  exceed  five  years.  At  the  expiration 
of  that  time  the  limitation  shall  commence. 
We  think  the  heirs  of  Moses  stood  in  the  re- 
lation of  creditors,  with  respect  to  an  ac- 
counting for  the  value  of  the  personal  pra^ 
erty  after  the  death  of  James.  Moses  died 
in  1899.  There  was  no  administration  on 
his  estate  until  1913.    Counting  the  five  yean 
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allowed  by  the  statnte  for  administration, 
plus  four  years  tor  the  open  account  to  be- 
come barred,  making  nine  years,  the  suit  as 
to  an  accounting  was  barred  after  the  ex- 
piration of  nine  years.  No  suit  was  filed  by 
the  administrator  of  Moses  untU  1913,  or  14 
years  after  his  death.  Under  these  circum- 
stances, the  account  against  the  estate  of 
James  for  the  interest  of  Moses  In  the  per- 
sonal property  was  barred  at  the  commence- 
ment of  the  present  salt  Stfe  Shumaker  on 
Partnership,  200,  and  note;  Knox  y.  Qye,  L. 
R.  6  H.  L.  Cases,  656 ;  Johnson  y.  Hogan,  158 
Mich.  636,  123  N.  W.  891,  37  L.  B.  A.  (N.  S.) 
889,  note  "b."  We  hold  that,  under  the  al- 
legations of  the  itetltlon,  a  canse  of  action  is 
set  forth  and  Is  not  barred,  aa  to  a  half  In- 
terest in  the  "Rogers  farm"  and  mesne  prof- 
its thereof  for  four  years;  but  that -the  ac- 
tion Is  barred  as  to  the  personal  property. 

Judgment  affirmed  In  part,  and  reversed  in 
part    All  the  Justices  concur. 

aa  <H.  «0) 

I^AMB  et  al.  t.  McBLWANBY. 

ATLANTA,  B.  &  A.  B.  00.  t.  SAMIL 

(No.  869.) 

(SuptMM  Court  of  Georgia.    June  U,  1916.) 

(ByUahiu  ly  the  Court.) 

1.  Pbockss  «=»24,  lea-RscEiyKBS  «3»180— 
Vaudiit  —  Akknouknt  —  SumOIKNOY  OF 
Bebviob— AoBNT  OT  Rkckivbbs. 

Though  the  language  of  the  petition  and 
process  is  equivocal,  properly  construed  it  suffi- 
ciently appears  that  the  process  refers  to  the 
petition  and  includes  the  receivers  who  were 
sued  as '  parties  defendant.  So  construed,  the 
process  was  valid.  Carey  v.  Hillhouse,  6  Oa. 
251 ;  Turpin  y.  Taylor.  143  Ga.  224,  84  a  B. 
647.  On  Its  facts  the  case  differs  from  that  of 
Keal-MUlard  Co.  v.  Owens,  115  Oa.  969,  42 
8.  B.  260. 

(a)  In  order  to  remove  equivocal  features  and 
give  synunetry  to  the  record,  the  courtproperly 
allowed  the  amendment.  Carey  v.  Blllhonse, 
supra. 

(b)  The  service  of  the  petition  and  process 
upon  the  agent  of  the  receivers  was  a  valid 
service  upon  the  receivers.  Civil  Code  1910,  H 
2788,  27^. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  it  9,  19,  224-238;  Dec.  Dig.  (8=>24,  163: 
Becelveis,  Cent.  Dig.  {  358;   Dec.  Dig.  «s>180.J 

2.  Apfkai,  A.VO  Erbob  «=3l44— Wbit  or  Bb- 
BOB— Juooianr.  RErnsiifa  to  Diskuss. 

l%e  order  allowing  the  amendment,  togeth- 
er' with  the  Judgment  sustaining  the  traverse 
to  the  sherUrs  return,  as  effectually  removed 
the  railroad  company  from  the  case  as  if  in 
terms  it  had  been  dismissed  from  the  suit,  and 
it  was  unnecessary  for  the  railroad  company  to 
sue  out  a  writ  of  error  to  this  court  to  review 
the  judgment  refusing  to  dismiss  the  case.  Ac- 
cording]^, the  writ  Of  error  sued  out  by  the 
.railroad  company  is  dismissed. 

pSd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  923;  Dec.  Dig.  «=>144.] 

3.  JtTDGlIEIlT  9S3126— Ulf UQUIOATSD  CLAIM— 
PBOOF  or   AKOUIfT-^EOBSSITT— DiBKcnoir 

or  Vbboiot. 
The  damages  claimed  in  the  case  being  un- 
liquidated, it  wa^  necessary  to  a  recovery  by 
the  plainnff  to  prove  the  amount  of  damages, 


although  the  receivers  did  not  (Ds  any  plea  or 
answer.  CSvil  Code  1910,  i  5667;  Cooley  v. 
Tybee  Beach  Co.,  99  Ga.  290  (2),  291,  25  S.  E. 
691.  There  being  no  evidence  demanding  a 
verdict  for  any  given  amount  it  was  error  to 
direct  a  verdict  in  favor  of  the  plaintiff  for  the 
amount  alleged  in  the  petition. 

tBd.  Note.— For  Other  cases,  see  Judgment, 
Cent  Dig.  fi  223,  224,  228-230;  Dec.  Dig.  (9=> 
126.] 

Error  from  Superior  Court,  Fayette  Coun- 
ty; Bobt  T.  Daniel,  Judge. 

Action  by  Paul  McElwaney  against  the 
Atlanta,  Birmingham  ft  Atlantic  Railroad 
Company  and  H.  M.  Atkinson  and  another, 
receivers  thereof.  Judgment  for  plaintiff, 
and  the  railroad  company  and  the  receivers 
file  separate  bills  of  exception.  Reversed  as 
to  the  recielvers,  and  writ  of  error  dismissed 
as  to  the  railroad  company. 

Paul  McElwan6y  Instituted  an  action  for 
damages  fcr  the  tortious  killing  of  a  mole, 
returnable  to  the  September  term,  1913,  of 
the  sui>erlor  court  of  Fayette  county.  The 
petition  alleged  that  "the  Atlanta,  Birming- 
ham and  Atlantic  Railway  Company,  herein- 
after called  the  defendant  company,  •  •  * 
is  now  in  the  hands  of  two  receivers,  to  wit 
H.  M.  Atkinson  and  B.  T.  Lamb,  who  are 
sued  as  Joint  receivers  of  said  line  of  rail- 
way, and  who  will  hereafter  be  called  the 
defendants,"  and  that  "said  defendants, 
•  •  •  by  the  operation  of  their  train," 
comndtted  the  injury  under  circumstances 
fully  set  forth.  Process  was  prayed  against 
"said  defendant  company,  through  its  said 
receivers."  The  process  contained  the  cap- 
tion, "Paul  McElwaney  v.  Atlanta,  Birming- 
ham ft  Atlantic  Railroad  Company,"  and  re- 
quired "the  defendant  Atlanta,  Birmingham 
&  Atlantic  Railroad  Company,  through  its 
said  receivers,"  to  appear  at  the  next  term 
of  court  "to  answer  the  plaintiff's  demand  in 
an  action  of  complaint"  The  sherlfrs  re- 
turn recited  that  he  had  "served  the  defend- 
ant with  a  true  copy  of  the  within  writ  by 
handing  the  same  to  its  agent  R.  M.  Hagler, 
at  Tyrone  in  said  county,  in  person."  At 
the  appearance  term  the  Atlanta,  Birming- 
ham &  Atlantic  Railroad  Company  filed  a 
traverse  to  the  sheriff's  return,  alleging: 

"That  the  said  R.  M.  Hagler,  named  as  agent 
for  this  defendant  is  not  now,  and  was  not  at 
the  time  of  the  said  alleged  service,  agent  for 
this  defendant  *  *  *  This  defendant  moves 
that  said  case  l>e  dismissed  for  want  of  serv- 
ice." 

The  railroad  company  filed  an  answer  sub- 
ject to  its  traverse.  The  receivers  did  not 
answer  or  make  any  appearance.  The  case 
was  not  marked  in  default  At  the  March 
term,  1914,  by  consent  of  counsel,  the  issues 
upon  the  traverse  and  motion  to  dismiss 
were  submitted  to  the  court  for  decisicm, 
without  the  intervention  of  a  Jury,  upon  evi- 
dence as  follows: 

"It  is  agreed  that  R.  M.  Hagler,  at  the  time 
of  the  bringing  of  said  suit  and  at  the  time  said 
suit  was  served   upon   him.   Was  the  agent  of 
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E.  T.  Lamb,  the  receiver  of  the  Atlanta,  Birm- 
ingham &  Atlantic  Railroad  Company,  and  the 
said  R.  M.  Hagler  was  not  the  agent  of  the 
Atlanta,  Birmingham  &  Atlantic  Railroad  Com- 
pany at  the  time  of  the  filing  and  bringing  of 
said  suit  and  at  the  time  of  the  service  of  said 
suit,  but  the  said  Hagler  was  only  the  agent 
for  the  receivers  of  said  road  and  was  in  charge 
of  the  railroad  office  Tyrone,  Ga." 

After  the  facts  were  so  agreed  upon,  and 
before  the  decision  of  the  court  upon  the 
traverse  of  the  return  of  service,  the  plain- 
tiff tendered  an  amendment  to  the  process, 
which  was  allowed.  The  amendment  pur- 
ported to  Insert  the  words,  "H.  M.  Atkinson 
and  E.  T.  Lamb,  receivers  of,"  Just  after  the 
word  "defendant"  In  the  process  and  before 
the  words,  "Atlanta,  Birmingham  &  Atlantic 
Railroad  Company."  After  the  allowance  of 
the  amendment,  the  Judge  entered  a  judg- 
ment, which  (omitting  the  formal  parts)  con- 
tained the  following: 

"It  is  ordered  that  the  Atlanta.  Birmingham 
&  Atlantic  Railroad  Company  has  not  been 
served  with  a  copy  of  ttie  suit  and  process  in 
the  within  case,  and  the  traverse  is  sustained 
as  to  that  issue.  The  motion  to  dismiss  the 
case  is  refused." 

No  evidence  was  Introduced,  hut,  the  re- 
ceivers having  failed  to  answer,  the  Judge 
directed  a  verdict  "for  the  plaintiff"  for  the 
amount  alleged  in  the  petition.  The  railroad 
company  and  the  receivers  filed  separate 
bills  of  exceptions. 

J.  W.  Culpepper,  of  FayetteviUe,  and  Col- 
quitt &  Conyers,  of  Atlanta,  for  plaintiff  In 
error.  J.  W.  Wise,  of  Fayettevllle,  for  de- 
fendant in  error. 

ATKINSON,  J.  Judgment  reversed  In  the 
first  case.  Writ  of  error  dismissed  In  the 
second.    All  the  Justices  concur. 


ae  oa.  E88) 

WILKES    et   ai    v.    DIXIE    COTTON   CO. 
(No.  399.) 

(Supreme  Court  of  Georgia.     June  23,  1915.) 

(Byllatut  by  the  Court.) 

1.  Finding  of  Atjditob. 

The  auditor's  finding  of  fact  was  in  accord 
with  the  evidence  set  out  in  the  exception 
thereto,  and  the  exception  was  properly  disap- 
proved. 

2.  Sales  <3=>81&— Rxiocdt  of  Seixbb— Rbcov- 
EBY  OP  Goods— "Planteb." 

The  right  of  action  given  by  the  Civil  Code 
1910,  §  4126,  to  a  planter  for  the  recovery  of 
cotton  sold  on  cash  sale,  but  not  paid  for,  is  to 
a  planter  who  owns  the  cotton,  and  not  to  a 
planter  who  soils  the  cotton  as  the  agent  of 
another,  even  though  his  principal  be  his  ten- 
ant. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §§  890-^5;    Dec.  Dig.  (S=»316.] 

Error  from  Superior  Court,  Laurens  Coun- 
ty;   K.  J.  Hawkins,  Judge. 

Trover  by  Ruthie  M.  Wilkes  and  another, 
as  executors  of  John  Wilkes,  against  the 
Dixie   Cotton  Company.    Judgment  for  de- 


fendant,   and   plalntUts   bring   error.     Af- 
firmed. 

J.  S.  Adams,  of  Dublin,  for  plaintiffs  in 
error.  Davis  &  Sturgls,  of  Dublin,  for  de- 
fendant In  error. 

EVANS,  P.  J.  T^e  actlwi  is  In  trover, 
brought  by  Ruthie  M.  and  Walter  Wilkes,  as 
executors  of  John  Wilkee,  against  the  Dixie 
Cotton  Company,  to  recover  16  bales  of  lint 
cotton.  The  case  was  referred  to  an  auditor, 
who  reported  that  the  plaintiffs,  on  December 
10,  1911,  sold  the  cotton  de8crit>ed  In  the  pe- 
tition to  one  E.  M.  Lott,  upon  a  cash  consid- 
eration; that  Lott  gave  to  the  execntors  in 
payment  for  the  cotton  a  draft  which  was 
never  paid ;  that  Lott  sold  the  cotton  to  the 
defendant ;  that  one  of  the  executors,  acting 
for  both,  sold  the  cotton  to  Lott  at  9  cents 
per  pound,  and  to  the  aggregate  amount  of 
$711.18;  that  in  the  transaction  the  execn- 
tors sold  the  cotton  for  their  tenants  and 
were  acting  for  them  in  its  sale;  that  the 
tenants  were  Indebted  to  the  estate  for  rents 
and  supplies  In  an  amount  equal  to  that 
which  the  cotton  brought  at  the  sale  to  Lott, 
which  sale  was  made  by  one  of  the  executors, 
acting  for  both,  with  tlie  consent  and  approv- 
al of  the  tenants ;  and  that  the  executor  cred- 
ited the  rent  notes  and  supplies  account  of  the 
tenants  with  the  amount  which  the  cotton 
brought.  The  auditor  further  found  that, 
under  these  facts,  the  plaintiffs  did  not  have 
such  title  as  would  authorize  them  to  recover 
the  cotton,  or  the  value  thereof,  from  the  de- 
fendant The  plaintiffs  filed  exceptions  of 
fact  and  of  law,  both  of  which  were  over- 
ruled, and  they  bring  error. 

[1]  1.  There  was  no  error  In  overruling 
the  exception  of  fact  A  careful  comparison 
of  the  evidence  contained  in  the  exception,  as 
demanding  a  contrary  finding  with  the  report 
of  the  finding  of  fact  by  the  auditor,  leads 
us  to  the  conclusion  that  the  evidence  de- 
manded the  finding  of  the  auditor. 

[2]  2.  The  action  is  predicated  upon  Civil 
Code  1910,  {  4126,  which  declares  that  cotton 
and  other  agricultural  products  sold  by  plant- 
ers on  cash  sale  shall  not  be  considered  as  the 
property  of  the  buyer  untU  fully  paid  for, 
although  it  may  have  been  delivered  to  the 
buyer.  Under  this  section,  where  there  is  a 
delivery  of  cotton  by  a  planter  on  cash  sale, 
the  title  of  the  seller  remains  undivested  un- 
til payment  in  full  of  the  purchase  price,  and 
may  be  asserted  by  him  even  as  against  a 
bona  fide  purchaser  from  his  vendee.  Flan- 
nery  v.  Harley,  117  Ga.  483,  43  S.  E.  765.  A 
"planter,"  as  used  in  this  section.  Is  one  who 
is  engaged  in  the  biisiness  of  producing  crops 
from  the  soil ;  and  it  Is  Immaterial  whether 
he  sows  and  reaps  with  his  own  hand,  or  the 
hand  of  a  tenant  or  the  hand  of  a  cropper, 
or  the  hand  of  hired  labor.  He  may  avail 
himself  of  the  protection  of  this  section  In 
any  cash  sale  of  cotton  grown  on  his  land 
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wtalcb  he  may  have  acquired  by  purchase 
from  his  tenants.  Butler  v.  Georgia  &  Ala- 
bama Railway,  119  Ga.  950,  47  S.  E.  320.  If 
the  landlord  in  this  case  had  purchased  the 
cotton  from  his  tenants,  in  payment  of  bis 
lien  for  rent  and  supplies,  there  can  be  no 
question  that  he  would  have  the  right  to  re- 
cover in  the  present  action.  But  the  transac- 
tion had  with  his  tenants  did  not  clothe  him 
with  the  title  to  the  cotton.  The  landlord 
sold  the  cotton  as  the  agent  of  the  tenants, 
and,  after  the  sale,  belieTing  that  the  draft 
would  be  paid,  he  credited  the  accounts  of 
the  tenants  with  the  amounts  represented  by 
their  respective  shares  in  the  purchase  price. 
The  tenants  never  parted  with  their  title  to 
the  landlord.  He  was  simply  their  agent  in 
conducting  the  sale;  and  the  right  to  re- 
cover, according  to  the  undisputed  facts,  is 
in  the  tenants,  and  not  in  the  landlord.  The 
statute  is  for  the  benefit  of  planters  who  sell 
their  own  crops,  and  is  not  applicable  to  a 
case  where  he  sells  the  crop  of  another  as 
agent,  even  though  that  other  be  his  tenant. 
Judgment  afDrmed.  All  the  Justices  con- 
cur. 

(lO  Qb.  686) 
SOUTHERN  COTTON  Olli  CO.  v.  CALEB. 
(Supreme  Court  of  Georgia.     Jane  23,  1915.) 
(Bvttahut  Iv  the  Court.) 

1.  JdASTEB   AND    SERVANT   «=>296— InJUBY   TO 

Skevant— Failum;  to  Instbdct— Oontkibu- 

TOBT   NeOLIQENCE. 

Under  the  pleadings  and  the  evidence  in  the 
case,  it  was  erroneons  not  to  diarge  the  princi- 
ple of  law  that  if  the  plaintifl,  by  the  exercise 
of  ordinary  care,  could  have  avoided  the  conse- 
quences of  the  defendant's  negligence,  he  could 
not  recover,  although  the  court  was  not  request- 
ed in  writing  to  so  charge. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1180-1194;    Dec.  Dig. 

2.  Mabtkb  and  Sebvant  «=>291— Injitbt  to 
SEBVANi>—lN8TBncTioNB— Issues. 

The  court  should  not  have  instructed  the 
jury,  as  to  one  question  involved  in  the  case,  so 
as  to  confine  the  jury's  attention  to  that  ques- 
tion to  the  exclusion  of  other  important  issues 
involved  under  the  pleadings  and  the  evidence. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Die.  IS  1183,  1134,  1136-1146; 
Dec  Dig.  «=3291J 

Error  from  Superior  Court,  Laurens  Coun- 
ty;   K.  J.  Hawkins,  Judge. 

Action  by  Ezekiel  Caleb  against  the  South- 
ern Cotton  Oil  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Ezekiel  Caleb  brought  suit  against  the 
Southern  Cotton  Oil  Company,  to  recover 
damages  for  personal  injuries,  alleging  iu 
tbe  petition  that,  being  an  employ^  of  the 
defendant,  be  was  ordered  by  its  superin- 
tendent, who  was  in  charge  at  the  time  and 
who  had  supervision  over  petitioner,  with 
tbe  right  to  order  and  control  his  conduct  at 
the  company's  miUs,  to  hold  In  his  hand  a 
scantling  raised  upright,  with  the  end  resting 


against  a  shafting  near  the  ceiling;  that 
while  he  was  in  this  position,  standing  on 
the  floor  and  holding  tbe  scantling  as  he 
was  ordered  to  do,  and  while  the  superin- 
tendent was  working  at  some  pulleys  or 
shafting  located  in  the  celling  directly  above 
where  petitioner  was  standing,  the  superin- 
tendent carelessly  and  negligently  let  fall  a 
heavy  block,  which  struck  petitioner  upon 
the  head,  and  thereby  inflicted  serious  inju- 
ries upon  him ;  that  the  superintendent  was 
negligent  in  ordering  petitioner  to  assume  a 
perilous  position;  that  the  block  was  neg- 
ligently dropped;  that  the  plaintiff  himself 
was  free  from  negligence;  and  that  his  in- 
juries were  due  entirely  to  tbe  negligence 
and  carelessness  of  the  superintendent.  Up- 
on the  trial  of  the  case  the  Jury  returned  a 
\  >i-(Uct  for  the  plaintiff.  The  defendant 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  it  excepted. 

Davis  &  Sturgis,  of  Dublin,  tor  plaintiff  in 
error.  J.  S.  Adams,  of  Dublin,  for  defendant 
in  error.- 

BECK,  J.  (after  stating  the  facts  as  above). 
[1]  1.  Error  is  assigned  upon  the  failure  of 
tbe  court  to  charge  the  jury  that  if  the  plain- 
tiff could  have  avoided  the  consequences  to 
himself  caused  by  tbe  defendant's  negligence, 
he  is  not  entitled  to  recover,  as  provided  in 
section  4426  of  the  Code  of  1910,  in  regard 
to  diligence  upon  the  part  of  the  plaintiff. 
The  plaintiff  had  testified  to  acts  showing 
negligence  upon  the  part  of  tbe  defendant's 
employe,  but  he  also  testlfled  to  certain  fapts 
which  would  have  authorized  the  jury  to 
find  that  by  the  exercise  of  diligence  on  bis 
own  part  he  could  have  avoided  the  results 
of  the  negligence  of  tbe  person  to  whom  he 
refers  in  the  case  as  tbe  superintendent  of 
the  defendant  company,  and  who,  at  the  time 
of  the  injury,  was  working  at  certain  shaft- 
ing in  a  position  about  10  or  15  feet  directly 
over  the  head  of  the  plaintiff.  It  appears 
from  the  plaintiff's  own  testimony  that  while 
the  person  to  whose  negligence  he  attributes 
his  injuries  was  working  upon  the  shafting 
in  the  position  Just  referred  to,  the  plaintiff 
knew  that  there  were  certain  objects  which 
might,  unless  he  exercised  due  care  for  bis 
safety,  be  dropped  upon  him;  for,  shortly 
before  tbe  block  was  dropped  which  struck 
him,  a  batcbet  bad  been  dropped,  and  be 
knew  there  were  other  objects  above  him 
which  might  be  caused  to  fall,  if  the  person 
engaged  in  working  upon  the  shafting  should 
not  exercise  care ;  and,  according  to  his  own 
testimony,  he  called  out,  cautioning  that  care 
should  be  used.  Under  these  circumstances 
it  seems  perfectly  clear  that  tbe  question  as 
to  whether  the  plaintiff  could  have  avoided 
tbe  consequences  of  the  defendant's  negli- 
gence was  directly  involved  in  the  case ;  and 
it  was  the  duty  of  the  court  to  instruct  tbe 
Jury  as  to  the  principle  of  law  which  would 
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defeat  tbe  plaintiff's  right  to  recover  in  case 
Ee  failed  to  exercise  due  diligence  to  avoid 
tbe  result  of  negligence  upon  the  part  of  the 
defendant's  other  employe.  A.,  K.  &  N.  Ry. 
C!o.  V.  Gardner,  122  Ga.  82,  49  S.  K.  81& 

[I]  2.  Complaint  Is  also  made  of  the  fol- 
lowing cliarge  of  the  court: 

"Now,  the  qnestion  in  this  case  is  whether  or 
not  the  plaintiff  in  the  esse,  at  the  time  he  en- 
tered into  the  employment  of  the  defendant,  as- 
sumed the  risk  of  the  danger  of  the  falling  of 
this  piece  of  timber.  In  other  words,  was  that 
one  of  the  ordinary  risks  that  he  assumed  when 
he  went  into  the  employment  of  the  company? 
and  that  is  the  question  for  you  to  determine 
from  the  evidence  in  this  case. 

This  charge  is  criticized  upon  the  ground 
that  in  giving  it  the  court  limitM  the  Jury 
to  the  sole  question  of  his  assuming  this 
risk  at  the  time  he  entered  into  the  employ- 
ment of  the  company,  and  thereby  erdnfled 
other  questions  from  the  consideration  of 
tbe  Jury.  Tbe  criticism  of  the  charge  is  per- 
tinent and  the  exception  well  takea  The 
qnestion  stated  may  be  one  of  the  questions 
involved;  but  the  diarge  ia  too  restrictive, 
and  tends  too  much  to  confine  the  attention 
of  tbe  Jury  to  tlie  question  stated.  As  we 
have  indicated  In  the  preceding  division  of 
this  opinion,  the  qnestion  as  to  whether  or 
not  tbe  plaintiff  by  the  exercise  of  ordinary 
cai8  could  have  avoided  tbe  consequences  of 
tbe  defendant's  negligence,  if  tbe  defendant 
was  negligent.  Is  directly  Involved  in  tbe 
case;  and  the  charge  last  quoted  tended  to 
exclude  that  as  one  Of  the  issues  for  the  con- 
sideration of  tile  Jury.  And  we  ooidd  with 
propriety  add  here,  although  there  is  no  dis- 
tinct assignment  of  error  upon  any  itart  of 
the  court's  charge  raising  the  question,  that 
It  Is  a  qnestion  under  the  evidence  as  to 
whether  or  not  tbe  person  alleged  to  liave 
I>een  the  superintmdent  was  merely  a  fel- 
low servant,  in  view  of  the  work  in  which 
he  was  engaged  in  connection  with  the  plain- 
tiff at  the  time  the  latter  received  the  inju- 
ries for  which  be  brings  suit.  The  fault  in 
tbe  charge  nnder  consideration  affects  other 
portions  of  the  charge  complained  of;  but, 
having  indicated  the  vice  in  this  charge,  it  is 
not  necessary  to  take  up  the  other  grounds 
of  the  motion  for  a  new  trial  where  it  is  ap- 
parent, and  deal  with  them  separately. 

Except  as  indicated,  there  were  no  errors 
in  the  other  rulings  of  the  court  as  shown  in 
the  motion  for  a  new  triaL 

Judgment  reversed.  Ail  tbe  Justices  con- 
ear. 

(143  Oa.  «0D 

McCIiELIiAN  V.  KAWLINO. 
(Supreme  Cburt  of  Georgia.     June  25,  1915.) 

fSylUtlut  hy  the  Court.) 

Affointuent  op  Receives. 

Under  the  evidence,  the  court  did  not  err 
in  granting  the  prayer  for  receiver  at  the  hear- 
ing of  this  case. 


Elrror  from  Superior  Oonrt;  IHiltoa  Coun- 
ty; Gea  U  Bell,  Jndge. 

Action  by  William  Rawllng  against  I.  B. 
McCleUan.  From  a  Judgment  appointing  a 
receiver,  defendant  brings  error.     Affirm^ 

See,  also,  81  S.  E.  616. 

lavender  R.  Ray,  of  Atlanta,  for  plaintlfl 
in  error.  Bryan  &  Middlebrooks,  of  Atlan- 
ta, for  defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  tbe 
Justices  concur. 

a^S  OS.S87] 
SMITH  T.  K.  A.   JOHNSON  ft  CO. 
(No.  8»a) 
(Supreme  Court  of  Georgia.    June  23,  1915.) 

(Bvllalut  by  t\»  0«nrt.) 

RxviEw  OR  Affkai.. 

There  being  no  exception  to  tbe  diarge  of 
the  court  nor  to  an;  ruling  made  pending  the 
trial,  and  the  evidence  being  safBdent  to  sup- 
port the  verdict,  the  judgment  refusing  a  new 
trial  will  be  affirmed. 

Error  from  Superior  Ckmrt,  Laurens  Coun- 
ty; K.  J.  Hawkins,  Judge. 

Action  l>etween  J.  F.  Smith  and  B.  A 
Johnson  &  Ca  From  tbe  Judgment,  Smith 
brings  error.    Affirmed. 

J.  S.  Adams,  of  Dublin,  for  plaintiff  in  er- 
ror. Davis  ft  Sturgis,  of  Dublin,  for  defend- 
ant In  error. 


BECK,  J.     Judgment  affirmed. 
Justices  concur. 


AU  tbe 


CLARK  et  al.  ▼.  LUNSFORD.    (So.  867J 
(Supreme  Ck>urt  of  Georgia.    June  17,  1915.) 

(BvOahu*  (y  the  Court.) 

1.  JuoouxNT  «=s>101— VALiorrr— PiXADiKoa. 

A  petition  declared  against  A.,  B.,  and  O. 
indlTidually  on  a  note  having  the  following  suf- 
fix to  their  signatures:  "Trustees  of  B.  S.  & 
D.  of  Hebrews  No.  62" — and  Judgment  by  de- 
fault was  rendered  against  the  defendants  as 
individuals.  Held,  that  the  judgment  is  not 
void,  because  not  authorized  by  the  pleadings. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
CenL  Dig.  jjf  1C8-170;  Dee.  Dig.  <S=»101.] 

2.  JuDOHENT  9=>133  —  Default  Juooiocnt- 

CONDITIONAL  CONTRACT. 

A  default  judgment  in  the  superior  court, 
rendered  by  the  court  on  a  promissory  note  for 
principsl,  interest,  and  attorney's  fees  (stating 
these  amounts  separately),  will  not  be  treated 
as  an  absolute  nullity.  The  judgment  will  be 
held  good  as  to  the  principal  and  interest,  and 
void  as  to  the  attorney's  fees. 

[Kd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  243;    De&  Dig.  «s>133.] 

Error  from  Superior  Court,  Newton  Coun- 
ty; C.  S.  Reid,  Judge. 

Action  by  Evans  Lunsford  against  Wil- 
liam Clark  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Affirmed, 
with  directions. 
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Bogera  &  Knox,  of  CoTlugton,  for  plaintiffs 
In  error.  O.  C.  King,  of  Covington,  for  de- 
fendant In  error. 

BVANS,  P.  J.  Evana  Lunsford  brought  salt 
against  William  Olark,  Jerry  Wlngfleld,  and 
B.  G.  Galther,  to  recover  a  balance  alleged 
to  be  due  on  a  note  signed  by  these  defend- 
ants, who  affixed  to  their  names  the  words 
"Trustees  of  B.  B.  &  D.  of  Hebrews  No.  62." 
The  note  provided  for  the  payment  of  attor- 
ney's fees,  and  in  the  petition  there  was  a 
recital  that  the  statutory  notice  to  claim  at- 
torney's fees  in  the  Judgment  had  been  given. 
A  Judgmoit  was  altered  against  the  defend- 
ants for  the  principal,  interest,  and  attor- 
ney's fees  claimed  in  the  suit  Execution  is- 
■ned  apon  this  Judgment  and  was  levied  upon 
property  of  the  defendants,  who  filed  an  af- 
fidavit of  illegality  on  the  grounds  that  the 
judgment  was  void,  because  founded  on  a 
note  signed  by  the  defendants  aa  "trustees 
of  B.  S.  ft  D.  of  Hebrews  No.  02,"  a  corpora- 
tion, and  the  note  only  bound  than  as  trus- 
tees, and  not  individually,  and  that  the  Judg- 
ment included  attorney's  fees,  and  was  enter- 
ed by  the  court,  without  the  intervention  of 
a  Jury,  as  being  upon  an  imcondltlonal  con- 
tract in  writing,  whereas  the  defendants 
averred  that  the  note  sued  upon  was  not  an 
nnconditional  contract  in  writing,  because  it 
contained  a  promise  to  pay  attorney's  fees, 
and  no  Judgment  could  be  entered  for  attor- 
ney's fees  without  aliunde  proof,  and  the 
Judgment  is  therefore  void.  The  defendants 
also  filed  a  motion  to  set  aside  the  Judgment, 
on  the  ground  that  it  was  a  default  Judg- 
ment, and  was  entered  by  accident  or  mistake' 
against  them  individually,  when  their  liabil- 
ity was  only  as  trustees  of  the  coiitoration. 
Tbe  cases  were  consolidated  and  tried  to- 
Sether,  and  the  court  rendered  a  Judgmoit 
overruling  and  dismissing  the  illegality,  and 
refusing  to  set  aside  the  Judgment.  Eiscep- 
tlon  is  takoi  to  this  Judgment 

[1]  1.  There  is  no  merit  in  the  contention 
that  the  Judgment  is  void  because  the  note 
whldi  was  the  foundation  of  the  suit  was 
■Igned  by  the  defendants  as  trustees.  The 
suit  was  against  the  defendants  as  individu- 
als, and  Judgment  was  prayed  against  them 
as  such.  The  sufilx  to  their  signatures,  "trus- 
tees of  B.  S.  &  D.  of  Hebrews  No.  52,"  is  but 
descriptlo  persons.  There  is  nothing  in  the 
note  to  indicate  that  it  was  a  corporate  debt, 
or  that  the  defendants  were  trustees  of  a 
corporation,  or  represented  a  corporation, 
l^y  were  sued  as  individuals,  and  they  fail- 
ed to  defend.  It  is  too  late  now  to  raise  any 
question  of  their  liability  in  that  suit 

[2]  2.  The  other  ground  of  illegality  is 
that  the  Judgment  is  void  because  rendered 
by  the  court  on  a  C(Hitract  which  was  not  un- 
oonditlonaL    The  Constitution  declares  that: 

'The  court  shall  render  Judgment  without  the 
verdict  of  a  jury,  in  all  civil  cases  founded  on 


unconditional  contracts  in  writing,  where  an 
issuable  defense  is  not  filed  under  oath  or  afiir- 
mation."     Qvil  Code  (1010),  {  6510. 

In  the  recent  case  of  Merrltt  v.  Bank  of 
Cuthbert,  143  Oa.  394,  86  S.  E.  104,  it  was 
held  that  the  obligation  in  a  note  to  pay  at- 
torney's fees  is  enforceable  only  on  commit- 
ance  with  the  statutory  requirements,  and  in 
a  suit  on  a  note  Judgment  cannot  be  rendered 
by  the  court  for  such  fees,  but  that  where 
Judgment  is  rendered  by  the  court  separately 
for  principal,  interest,  and  attorney's  fees,  this 
court,  on  exception  to  ti^e  Judgment,  may  re- 
quire it  to  be  purged  of  the  attorney's  fees. 
The  note  in  the  Instant  case  was  an  absolute, 
unconditional  promise  to  pay  the  prladpal 
and  interest  at  a  particular  time.  It  also 
contained  a  promise  to  pay  10  pet  cent  at- 
torney's fees  in  case  of  collection  by  suit  The 
obligation  to  pay  the  principal  and  interest 
is  not  conditioned  upon  the  liability  to  pay 
attorney's  fees.  If  the  plaintiff  had  brought 
his  action  for  the  principal  and  interest,  it 
would  hardly  be  contended  that  the  contract 
as  to  that  claim  was  not  unconditional,  and 
that  a  Judgment  could  not  be  rendered  by  the 
court  In  addition  to  the  contract  to  uncon- 
ditionally pay  the  principal  and  interest,  the 
defendants  further  contracted  to  pay  10  per 
cent  attorney's  fees  in  case  of  suit  The 
statute  does  not  permit  the  enforcement  of 
this  obligation  unless  the  necessary  notice  of 
the  Ume  of  bringing  suit  is  given. 

We  think  the  proper  practice  in  suits  upon 
notes  where  attorney's  fees  are  claimed  is 
to  take  a  verdict  for  the  whole;  but  where 
the  contract  is  unconditional  as  to  the  prin- 
cipal and  interest,  and  only  conditional  as  to 
attorney's  fees,  we  think  the  court  would  have 
Jurisdiction  under  the  Constitution  to  enter 
up  Judgment  for  the  principal  and  interest 
If,  however,  he  included  in  that  Judgment  at- 
torney's fees,  in  a  separate  item,  so  much  of 
the  Judgment  as  relates  to  the  recovery  of 
attorney's  fees  will  be  treated  as  void.  The 
whole  Judgment  would  not  be  void ;  it  will  be 
held  to  be  valid  as  to  the  principal  and  inter- 
est and  void  as  to  the  attorney's  fees.  Ac- 
cordingly the  judgment  is  affirmed,  with  di- 
rection that  the  court  amend  the  judgment, 
directing  the  fl.  fa.  to  proceed  for  the  prin- 
cipal and  interest 

Judgment  affirmed,  with  direction.  All  the 
Justices  concur. 

a*»  Oa.  G«l) 
ATLANTIC  COAST  WNB  E.  CO.  v.  ARANT. 
(ifnpreme  Court  of  Georgia.     June  22,  1915.) 

(Byllatus  hy  the  Court.) 
Appbai.  akd    Erbob    €=3l06G— Ground    fob 

REVBBSAIr-lNSTBUOTIONS— NATUBE    OV    AO- 
XION. 

In  this  case  the  charge  was  not  properly 
adjusted  to  the  pleadings  and  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4220 ;    Dec.  Dig.  ®=»1066.] 
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Error  from  Superior  Court,  Echols  Coun- 
ty;   W.  B.  Thomas,  Judge. 

Action  by  R.  L.  Arant  against  the  Atlan- 
tic Coast  Line  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

R.  li.  Arant  brought  an  action  against  the 
Atlantic  Coast  Line  Railroad  Company  to 
recover  476  cypress  cross-ties  and  237  pine 
cross-ties,  which  the  plaintiff  alleged  were 
hia  property,  and  had  been  wrongfully  taken 
possession  of  by  the  defendant  and  converted 
to  its  own  use.  The  value  of  the  property 
was  alleged  to  be  ?294.70.  The  answer  of 
the  defendant  denied  the  substantial  allega- 
tions of  the  plaintiff's  petition.  On  the  trial 
the  evidence  on  behalf  of  the  plaintiff  showed 
that  he  sold  to  the  defendant  cross-ties; 
that  they  were  inspected,  and  those  which 
were  rejected  were  placed  in  a  pile  and 
marked  with  a  red  cross  on  the  ends  of  the 
ties ;  that  713  rejected  ties  had  accumulated 
beside  the  track  of  the  defendant;  and  that 
they  disappeared  from  that  place.  There 
was  other  evidence  tending  to  show  that  the 
employ^  of  the  railroad  company  were  en- 
gaged at  one  time  in  carrying  away  cross- 
ties  from  the  pile,  and  that,  shortly  after 
the  rejected  ties  had  disappeared,  a  witness 
found  8lgns  of  their  having  been  loaded  on 
a  train.  There  was  some  evidence,  on  be- 
half of  the  defendant,  tending  to  show  that 
-there  were  not  as  many  rejected  ties  as  the 
plaintiff  claimed,  and  some  evidence  as  to  the 
value  of  such  ties.  The  defendant  admitted 
that  260  ties  were  taken,  but  denied  that  it 
took  possession  of  more  than  that  number. 
The  jury  found  for  the  plaintiff  $192.51,  with 
interest  The  defendant  moved  for  a  new 
trial,  which  was  refused,  and  it  excepted. 
The  following  was  the  entire  charge  of  the 
court,  except  the  definition  of  preponderance 
of  evidence,  which  was  given  in  the  language 
of  the  Code: 

"Gentlemen  of  the  Jury,  you  will  find  In 
favor  of  that  party,  plaintla  or  defendant  in 
the  case,  the  one  or  the  other  with  whom  you 
find  the  preponderance  of  testimony  lies  upon 
the  issues  in  the  case  which  is  submitted  to 
you  by  the  pleadings.  The  plaintiff  has 
brought  suit  against  the  defendant  for  the  pur- 
chase price  of  certain  cross-ties  which  the 
plaintiff  alleges  were  sold  and  delivered  to  the 
defendant  In  any  event  you  will  find  in  favor 
of  the  plaintiff  for  some  amount.  It  Is  left  to 
you  to  determine  just  what  amount;  and, 
whatever  your  finding  may  be  with  respect  to 
the  amount,  the  form  of  your  verdict  will  be, 
'We,  the  jury,  find  in  favor  of  the  plaintiff,' 
stating  the  amount  of  dollars  and  cents  prin- 
cipal, and  also  stating-  the  amount  of  interest 
thereon  from  the  amount  you  find  to  be  due, 
calculated  at  7  per  cent  from  the  date  it  oupht 
to  have  been  paid.  Xou  can  calculate  the  in- 
terest and  write  It  in  your  verdict,  both  princi- 
pal and  interest,  and  let  your  verdict  be  dated, 
signed  by  your  foreman,  and  returned  into 
court" 

Bennet  &  Branch,  of  Quitman,  for  plaintiff 
in  error.  E.  K.  Wilcox,  of  Valdosta,  for  de- 
fendant in  error. 


LUMPKIN,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  brought  an  action  to 
recover  713  cross-ties.  He  had  been  selling 
cross-ties  to  the  defendant,  which  were  in- 
spected by  an  agent  of  the  latter,  ajad  those 
rejected  were  piled  beside  the  railroad  track 
and  marked  with  a  red  cross.  After  a  con- 
siderable number  of  ties  had  been  thus  re- 
jected and  placed  in  a  pile  (the  plaintiff  con- 
tended that  they  aggregated  713),  the  de- 
fendant carried  away  a  number  of  them.  It 
admitted  having  taken  250,  and  the  issues 
were  how  many  of  the  cross-ties  it  had  taken, 
and-  what  was  their  value.  The  Judge  of 
the  trial  court,  in  some  manner,  misappre- 
hended the  nature  of  the  action  on  trial,  and 
Instructed  the  Jury  that: 

"The  plaintiff  has  brought  suit  against  the 
defendant  for  the  purchase  price  of  certain 
cross-ties  which  the  plaintiff  alleges  were  sold 
and  delivered  to  the  defendant" 

Doubtless  this  confusion  grew  oat  of  the 
fact  that  the  plaintiff  was  selling  cross-ties 
to  the  defendant,  and  that  those  Involved  in 
the  present  action  were  rejected,  but  some 
or  all  of  them  were  afterward  carried  away 
by  the  defendant  The  suit  was  not  for  their 
purchase  price  under  the  contract  of  sale,  but 
for  their  conversion  after  having  been  re- 
jected. In  the  brief  charge  the  Instmction 
quoted  above  was  the  only  one  given  by  the 
Judge  as  to  the  character  of  the  case  or  the 
Issues  involved.  He  informed  the  jury  that 
they  should  find  In  favor  of  the  plaintiff  for 
some  amount,  and  report  a  verdict  for  the 
plaintiff  for  the  principal,  and  also  for  inter- 
est at  7  per  centum  "from  the  date  when  It 
ought  to  have  been  paid."  Jhese  instruc- 
tions were  inapplicable  to  the  case  made  by 
the  pleadings  and  evidence,  nor  were  ap- 
posite instructions  given.  It  cannot  be  said 
that  the  evidence  so  clearly  demanded  the 
verdict  found  by  the  Jury  that  it  should  be 
sustained  regardless  of  the  error  in  the 
charge. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


CBOSTON  V.  McVIOKEB. 


076  W.  V».  481) 
(So.  2596.) 


(Supreme  Court  of  Appeals  of  West  Virginia. 
June  8,  1016.) 

(SyUahut  5v  the  Court,) 

1.  EJjECTMENT  ®=»  125  —  Damages  Rkcoveb- 
ABLE  —  Rektai.  Value  —  Destbuctiox  ob 
Waste. 

In  ejectment  plaintiff  may  recover  the  rent- 
al value  of  the  land  for  purposes  to  which  it  is 
reasonably  adapted,  and  damages  for  destruc- 
tion or  waste  wrongfully  caused  by  defendanc 
while  in  possession. 

[Ed.   Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  §  436% ;   Dec.  Dig.  «S=>125.] 

2.  Ejectment  <$=»111— Veboict— Bocndabies 
OF  Land — Judgment. 

To  serve  as  the  basis  for  a  judgment  for 
plaintiff  in  ejectment  the  verdict  must  fix  with 
reasonable  certainty  the  exterior  boundaries  of 
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the  land  in  controTersy;  otherwise  no  anch  judg- 
ment can  be  entered  thereon. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  §{  327-346;    Dec.  Dig.  €=>111.} 

3.  'Ejectmekt  €=3l36— Cl&iu  fob  Dakaoes— 

TncE  FOB  Filing. 

A  plaintiff  in  ejectment  may  file  his  claim 
for  damages  at  any  time  before  the  selection  and 
impanelment  of  the  jury,  subject,  however,  to 
the  right  of  defendant  to  a  continuance  upon  his 
motion,  made  in  due  time  and  sustained  by  proof 
of  frand  or  surprise  operating  to  liis  prejudice. 

[Ed.  Note. — For  other  cases,  see  E^dectment, 
Orait.  Dig.  H  461,  463;  Dec.  Dig.  <8=»136.] 

Error  from  Clrcnlt  C!onrt,  Taylor  County. 

Ejectment  by  Elsworth  Croston  against 
Benjamin  Franklin  McVicker.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed, and  new  trial  awarded. 

Jobn  G.  8t  Clair  and  Warder  ft  Robinson, 
all  of  Grafton,  for  plaintiff  in  error.  C.  M. 
Unrpby,  of  Phllippl,  and  J.  Guy  AUender,  of 
Grafton,  for  defendant  in  error. 

LYNCH,  J.  In  ejectment,  plaintiff  recover- 
ed Judgment  for  the  possession  of  2^  acres 
of  land  situate  in  Taylor  county  and  $450 
damages  for  its  detention;  and  defendant, 
for  reversal,  assigns  uncertainty  in  the  ver- 
dict and  ezcessiveness  In  the  quantum  of 
damages  awarded. 

The  declaration  describes  the  tract  as — 
"beginning  at  .a  dogwood  and  running  thence  S. 
63  a  82  to  a  chestnut,  thence  S.  55  W.  28  to 
Pleasant  creek,  thence  N.  10  W.  31%  to  the 
beginning." 

These  are  the  calls  In  the  deed  for  the 
same  land  from  Knotts  to  Bartlett  made  in 
1864.  The  deeds  from  Bartlett  to  Loudin  of 
June  13,  1902,  and  from  Lotudln  to  plaintiff 
of  March  16,  1907,  describe  the  land,  not  by 
any  definite  courses  and  distances,  but  as — 
"lying  on  the  waters  of  Pleasant  creek,  bounded 
on  the  south  by  lands  of  B.  F.  McVicker,  on  the 
east  and  north  by  lands  of  C.  E.  Conway,  and 
on  the  west  by  Pleasant  creek." 

The  verdict  follows  the  description  in  the 
declaration  and  in  the  Knotts-Bartlett  deed. 
Not  finding  the  dogwood  called  for  as  the 
beginning  comer.  Morrow,  the  county  sur- 
veyor, to  whom  the  case  was  referred  with 
direction  to  do  any  surveying  required  by  ei- 
ther party,  began  at  the  chestnut  and,  with 
corrections  for  magnetic  variation,  ran  the 
second  call  S.  57*  24'  W.  28  poles  to  a  stake 
on  a  bank  designated  by  defendant  as  the 
bank  of  the  old  creek  bed;  thence  N.  70°  36' 
W.  508  feet  Returning  to  the  chestnut,  he 
ran  N.  60°  36'  W.  31.75  rods,  that  being  the 
call  from  the  dogwood  corrected  and  revers- 
ed to  the  chestnut,  and,  at  the  intersection  of 
the  two  lines  N.  60°  36'  W.  and  N.  7°  36'  W., 
located  the  corner  designated  as  a  dogwood. 
About  half  the  distance  from  the  dogwood 
to  the  stake  on  the  creek  bank,  the  N.  7'  36' 
W.  line  coincides  with  the  bed  of  Pleasant 
creek,  but  for  the  other  half  the  creek  veered 
outward  from  that  line,  thus  virtually  ex- 


cluding the  land  actually  In  controversy  from 
the  area  embraced  by  the  boundary  lines 
called  for  in  the  Knotts-Bartlett  deed.  Evi- 
dently to  include  this  parcel,  the  report  says: 
"PUiintifE  then  had  the  S.  57°  24'  Ime  extend- 
ed from  the  stake  on  the  bank  of  old  creek  to 
center  of  new  creek,  a  distance  of  9.65  rods." 

[2]  It  is  Clear,  therefore,  that,  although  the 
Jury  found  for  the  plaintiff,  its  verdict  left 
undetermined  the  ownership  and  right  to 
possession  of  the  disputed  parcel;  because  it 
followed  the  calls  of  a  deed  made  in  1864, 
without  any  correction  for  variation  from 
the  true  magnetic  meridian  or  reference  to 
the  Morrow  survey  or  to  the  land  really  in 
controversy.  It  settled  nothing  of  vital  im- 
portance to  plaintiff  or  defendant.  Of  course, 
where  the  Jury  finds  for  the  plaintiff  the 
premises  as  described  in  a  declaration  con- 
taining a  reasonably  certain  description  of 
the  land,  which  the  proof  supports,  the  ver- 
dict will  usually  be  deemed  sufficient.  Mes- 
sick  V.  Thomas,  84  Va.  891,  6  S.  E.  482;  Tim- 
ber Co.  V.  Ferrell,  67  W.  Va.  14,  67  S.  E.  69. 
But  where,  as  in  Miller  v.  Holt,  47  W.  Va. 
7,  34  S.  E.  956,  there  is  a  definite  call  for 
course  and  distance  as  the  division  line  be- 
tween plaintiff's  and  defendant's  lands,  the 
true  location  of  which  is  the  real  controversy 
in  the  suit,  the  jury  must  ascertain  and  fix 
the  location  of  such  line,  and  a  verdict  which 
merely  finds  for  the  plaintiff  the  land  as  de- 
scribed in  the  declaration  does  not  determine 
the  question  raised  by  the  pleadings.  To 
sufiice  as  a  basis  for  judgment,  the  verdict 
must  identify  the  land  claimed,  with  rea- 
sonable certainty,  by  fixing  Its  exterior 
boundaries.  The  same  rule  obtains  in  an 
action  of  detinue.  Timber  Co.  v.  Ferrell, 
supra. 

■  Defendant's  disclaimer  by  the  metes  and 
bounds  stated  in  the  declaration,  without 
designating  the  creek  claimed  by  the  plain- 
tiff as  the  true  boundary  line,  did  not  entitle 
him  to  a  dismissal  of  the  action.  Obviously 
he  did  not  disclaim  title  to  the  strip  lying 
between  the  old  and  new  creek  beds,  the 
right  to  which  Is  the  sole  foundation  of  this 
litigation. 

[3]  Nor  was  defendant  prejudiced  by  the 
filing  of  plaintiff's  statement  of  damages  aft- 
er the  panel  of  20  Jurors  were  sworn  on  their 
voir  dire,  but  before  any  further  proceeding 
towards  the  selection  of  the  trial  Jury.  Such 
statement  may  be  filed  at  any  time  before 
the  trial.  Permission  to  file  it  after  the 
commencement  of  the  trial,  however,  sboiild 
be  refused,  if  filing  of  the  statement  would 
operate  as  a  surprise  or  fraud  upon  defend- 
ant Whether  It  may  be  filed  after  the 
defendant  has  appeared  and  pleaded  to  the 
action  Is  a  matter  within  the  discretion  of 
the  trial  court;  but  such  discretion  should 
be  exercised  so  as  to  avoid  surprise  and  in- 
justice to  him.  Wltten  v.  St  Clair,  27  W. 
Va.  762;  McCann  v.  Righter,  34  W.  Va.  186, 
12  S.  E.  497.    Defendant  did  not  move  a  con- 
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tfmianee,  nor  attempt  to  show  any  fitct  upon 
which  to  base  gnch  motion. 

The  damages  allowed  plaintiff  are  not  eal- 
flciently  supported  by  the  proof.  His  claim 
consists  of  four  separate  items:  Injnry  to 
and  destruction  of  fruit  trees  and  crops  on 
the  disputed  land,  $100;  destruction  of  a 
fence  along  Pleasant  creek,  $50;  denial  of 
access  to  Pleasant  creek  to  secure  water  for 
stock  and  domestic  use,  $150;  deprlval  of 
the  use  of  a  coal  mine,  $500.  Bnt  little  evi- 
dence tends  to  sustain  the  first  Item.  Neither 
the  number  nor  the  ralue  of  the  fruit  trees 
appears,  except  plaintUTs  statement  that 
"about  a  hundred  of  them  were  peach  trees" 
grown  by  Mm  from  seed,  and  "some  of  the 
apple  trees  I  had  got  two  years  before  that, 
and  some  I  had  got  about  a  year  before  that" 
and  "some  came  down  as  low  as  16  cents, 
and  they  ran  on  up."  Of  the  crops  he  said: 
"I  bad  some  nice  bunch  beans  and  a  nice 
iwtato  patch,  and  they  destroyed  erverythlng 
I  had — didn't  raise  anything  that  summer — 
and  a  nice  strawberry  patch"  scattered  at 
different  places  over  "about  baU  an  acre." 
The  evidence  concerning  the  destruction  of 
the  fence  is  still  more  meager  and  indefinite: 

"Q.  Yon  have  an  item  here  for  destroying 
fence,  $60.  A.  Well,  I  had  a  nice  lot  of  posts 
laying  Uiere,  and  he  hauled  tfaem  alone-  with 
the  others.  I  think  there  were  80  or  90  of  them. 
Q.  What  damage  did  you  sustain  by  reason  of 
his  removing  that  fence?    A.  Well,  $100." 

Asked  as  to  the  third  item,  plaintiff  said: 
"Well,  I  had  some  cows,  and  had  to  get  water 
for  my  cattle  and  ererything  in  my  house,  and 
they  cut  me  off  from  the  creek,  and  I  had  to 
carnr  it  away  over  from  another  place  nearly 
a  mUe,  I  expect" 

— during  the  two  years  of  detention  by  de- 
fendants. Bnt  the  principal  item  is  that  of 
$600  for  depriving  plaintiff  of  the  use  of  his. 
coal  mine  for  two  years,  and  apparently  upon 
the  evidence  concerning  it  the  Jury  in  large 
part  based  its  award  of  damages.  Through 
an  oi)enlng  on  the  western  side  of  the  creek 
and  near  to  it,  plaintiff,  prior  to  the  interrup- 
tl<Mi  of  bis  possession  by  defendant;  had 
mined  coal  from  the  2Vi  acres  for  local  cus- 
tomers, transporting  it  over  a  private  way 
along  the  stream  and  by  the  mouth  of  the 
mine.  During  the  two  years  immediately 
prior  to  the  suit,  defendant,  holding  hostile 
possession  of  the  diluted  strip,  bnilt  and 
maintained  a  barbed-wire  fence  along  the 
creek,  thereby  closing  the  mouth  of  the  mine 
and  obstructing  plaintUTs  use  of  the  road- 
way. Thus  he  was  prevented  from  market- 
ing coal  from  his  lands.  The  evidence  in 
support  of  the  $500  item  consists  solely  of 
estimates,  ranging  from  $250  to' $600,  made 
by  various  witnesses,  of  the  extent  of  his 
damage  by  reason  of  his  exclusion  from  the 
mine.  These  statements  were  based  upon 
profits  plaintiff  would  have  made  from  the 
coal  he  could  have  mined,  but  was  prevented 


from  mining,  during  the  two  yean  of  de- 
fendant's detention. 

[1]  Was  this  the  proper  measure  of  such 
damages,  even  if  sustained  by  sufficient  proof? 
Section  30  (serial  sec  4098)  c.  90,  Code,  aa- 
thoiizing  recovery  therefor  In  ejectment,  pro- 
vides, that  the  Jury  shall — 
"Assess  the  damaites  for  mesne  profits  of  the 
land  fov  any  period  not  exceeding  five  years  pre- 
viously to  the  commencement  of  the  suit  until 
the  verdict,  and  also  the  damages  for  any  de- 
struction or  waste  of  the  buildings  or  other 
Sroperty  during  Che  same  time  for  which  the 
efendant  is  chargeable." 

Here,  of  course,  there  was  no  destraction 
or  waste  of  the  coaL  It  remained  Intact  hi 
the  ground.  Some  authorities  define  mesne 
profits  to  be  compensation  for  use  and  oc- 
cupation. Henry  v.  Davis,  1^  Ala.  369,  43 
South.  122, 13  Ann.  Caa  1090.  Bnt  the  usual 
measure  for  recovery  in  such  case  is  the 
annual  rental  value  of  the  land.  West  t. 
Hughes,  1  Har.  &  J.  (Hd.)  674,  2  Am.  Dec 
539;  MltcheU  ▼.  Mitchell,  10  Md.  234;  Me- 
^Qg^illn  T.  Bamum,  81  Md.  426;  Credle  v. 
AyerSk  126  N.  C.  11,  36  S.  E.  128,  48  L.  B.  A. 
751 ;  16  Cyc  206.  It  is  the  standard  contem- 
plated by  our  statute  as  compensation  for  de- 
tention. Plaintiff,  therefore,  can  recover  only 
a  fair  rent  for  the  use  and  oocnpatlon  of  the 
premises  for  the  purposes  to  wbldi  they  are 
reasonably  adapted.  "This  constltates  the 
rents  and  profits,  in  the  legal  sense  of  the 
terms,  of  such  pro];>erty,  and  is  all  the  owner 
can  Justly  claim  in  this  shape  from  the 
occupier."  Worthlngton  v.  Hiss,  70  Md.  172, 
16  AtL  534,  17  AtL  102&  In  Boiling  t.  J^ers- 
ner,  26  Grat.  (Va.)  37,  the  vendor  of  land 
refusing  delivery  of  possession  after  pay- 
ment of  the  purchase  money,  the  vendee  by 
suit  procured  a  decree  for  specific  perform- 
ance and  for  an  account  of  the  rents  and 
profita    The  court  held: 

"In  estimating  the  rents  and  profits  of  the 
land  thus  held  by  the  vendor,  the  annual  >-alae 
of  the  laud  in  tfae  hands  of  a  prudent  and  dis- 
creet tenant  upon  a  judicious  system  of  hus- 
bandry is  the  proper  rule  in  the  ease,  to  be  in- 
fluenced in  some  measure  by  the  mode  of  treat- 
ment of  the  land  by  the  occupant  Though  in 
such  case  the  rents  are  estimated,  it  Is  proper  to 
charge  interest  upon  them." 

So  in  Lyons  v.  Beal  Estate  Co.,  71  W.  Va. 
764,  77  S.  B.  526,  It  was  held: 

"In  an  action  by  an  owner  of  land  for  dam- 
ages for  a  trespass  consisting  of  the  bnilding 
and  maintenance  of  a  structure  on  his  land  by 
an  owner  of  adjacent  land,  only  temporary  dam- 
ages are  recoverable^  and  the  measure  thereof 
is  the  rental  value  of  the  land,  together  with 
compensation  for  loss  of  crops,  trees,  shrubbery, 
and  the  like,  and  injury  to  the  residue  of  the 
lot  or  tract.'' 

To  afford  opportunity  for  correction  of  the 
various  erroneous  rulings  and  findings  dis- 
cussed, we  reverse  the  Judgment,  and  reoumd 
the  case  for  new  triaL 

ROBINSON,  X,  absent 
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eAIMBa  T.  OimrFITH.     (No.  2701.) 

(Supreme  Conrt  of  Appeals  of  West  Vtiginia. 

Jute  1,  1916.) 

(BytlaJ>u»  }>y  the  Court.) 
1.  Lard;a>so  and  Tknant  «=>101— Tirmhja- 

•noN  OF  Tkkakot— Pabtial  Dbstbuotion 

or  PxoFxsTT. 
Partial   destrnction  of   the  sabject-matter 
of  a  tenancy,  by  fire  or  otherwise,  does  not 
terminate  the  tenancy. 

raid.   Note.— For   other   cases,    see   Landlord 
and  Tenant,  Cent.  Di«.  {{  814,  815 ;  Dec.  Dig. 
«»101.] 
2-.  LAHDZABD    AITD    TKRAItT    «sal01— TSBia- 

NATiON  or  Lbab*— Desisuotion  or  Pbof- 

KBTT 

nt'e  lease  «f  a  building  impliedly  carries 
tfM  land  onder  it,  wherefore  destruction  of  the 
^MHiWinf  by  fibre  does  not  terminate  the  lease. 

[BkL  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  H  314,  Slfi ;  Dec  Dig. 
«=>101.] 

8.  Lah DLOBD  aud  Tkraut  ^sslOd-TsiuaKA- 
TioN  or  Tbitahot— Abandormbrt  or  Pbku- 


A  tenant's  temporary  abandonment  ot  the 
leased  premises,  in  conseqoenoe  of  the  destroo- 
tion  of  the  building  by  fire,  and  re-entry  of  the 
landlord  for  the  pnipose  of  rebuilding,  are  not 
oonclnBiTe  eridence  of  a  surrender  by  opera- 
tion ot  law. 

[Bid.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  i|  360-360,  863-366, 
38»-871;   Dea  Dig.  «=>m] 

4.  Affbal  and  Ebbob  4s9l010— Findinos  or 

Fact— EviDBHCE. 

A  trial  court's  finding  on  an  issue  of  fact, 
austained  by  a  decided  preponderance  of  the 
eridence,  cannot  be  disturbed  by  the  appellate 
court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror.  Cent  Dig.  U  8979-8982,  4024;  Dec.  Dig. 
•=»1010.1 

Error  to  Clrenlt  Court,  Gilmer  County. 

Action  by  Lee  Gainer  against  C.  L.  Griffith. 
Judgment  for  plaintiff,  and  defendant  brings 
error.   Affirmed. 

J.  D.  Jones,  of  Glenville,  and  John  M. 
Hamllttm,  of  (jrantsyille,  for  plaintUT  In  er- 
ror. O.  M.'  Bennett,  L.  H.  Bamett,  R.  F. 
Kldd,  and  Linn,  Brannon  &  Craddoi^,  all  of 
Glenvllle,  for  defendant  In  error. 

POFFENBARGER,  J.  The  Judgment  here 
complained  of,  awarding  the  plaintiff  in  an 
action  of  unlawful  detainer  the  possession  of 
a  certain  bam,  reats  upon  findings  of  fact 
by  tbe  court,  a  Jury  having  been  waived  and 
the  case  submitted  to  the  conrt  in  lien 
thereof. 

Tbe  defenses  are  three  in  number:  (1)  The 
destrnction  of  the  subject-matter  of  tbe  con- 
tract and  tenancy  by  fire,  working  a  termina- 
tion of  the  lease;  (2)  abandonment  or  sur- 
renies  of  the  premises;  and  (3)  estoppel  on 
tbe  part  of  the  plaintiff. 

(1]  The  first  of  these  is  founded  upon  the 
nature  of  the  subject-matter  of  the  contract 
and  the  terms  in  which  It  was  demised,  and 
the  other  two  upon  acts  and  conduct  of  the 
parties,  after  the  destrnction  of  the  bam  by 


fire,  and  oonflictlng  testimony  as  to  tbe  terms 
oC  an  agreement  or  understanding  between 
them. 

From  l>otb  the  written  lease  and  the  era: 
testimony  an  Inference  arises  that  the  bam 
was  in  some  way  connected  with  another 
one  owned  by  the  lessor  and  occupied  by 
B.  O.  Stump.  The  lease  described  It  as  a 
livery  barn  situate  near  a  bridge  immediately 
opposite  the  GlenvUle  Roller  Mill  in  tbe  town 
of  GlenvUle,  "being  the  main  bam  and  not  to 
include  the  barn  now  occupied  by  B.  G. 
Stump."  Though  the  plaintiff  declares  the 
Stump  bam  was  not  a  part  of  the  barn  leas- 
ed by  him,  he  admits  it  was  "an  eU."  Noth 
ing  further  pertaining  to  the  relation  of  the 
two  bams  is  disclosed  by  the  evidence. 

Tbe  term  of  the  lease  was  five  years,  com- 
mencing July  3,  1912,  and  the  consideration 
or  rental  $15  per  month.  The  lessor  reserv- 
ed, for  a  period  of  30  days  from  the  date  of 
the  lease,  the  use  of  three  box  stalls  and 
space  for  his  "riga."  He  also  reserved  tbe 
right  to  build  a  shed  along  the  side  o£  the 
buUdlng  and  upon  the  lot  on  which  It  was 
situated,  but  ijot  so  as  to  interfere  with  the 
passageway  to  the  bam  through  the  lot,  and 
conceded  to  the  lessee  the  use  of  one  end  of 
said  shed  for  the  deposit  of  the  manure  from 
the  barn.  After  about  one  year  of  occupancy 
under  the  lease,  the  bam  and  the  one  adja- 
cent to  It,  together  with  practically  all  their 
contents,  except  an  automobile  and  the  hors- 
es, were  completely  destroyed  by  fire.  As  the 
lease  contained  no  covenant  on  tbe  part  of 
the  lessee  to  rebuild,  neither  be  nor  tbe  lessor 
was  bound  to  do  so,  but,  in  about  one  month 
after  tbe  fire,  the  lessor  commenced  the  build- 
ing of  a  new  barn  of  the  same  general  dimen- 
sions and  plan,  on  tbe  old  foundation,  which 
he  completed  In  abont  three  months  from  the 
date  of  the  fire.  During  the  Interval  be- 
tween the  date  of  the  fire  and  the  comple- 
tion of  the  bam,  there  was  neither  payment 
nor  tender  of  rent  nor  demand  therefor.  On 
the  completion  thereof,  or  soon  thereafter, 
the  lessee  tendered  his  rent  and  demanded 
possession,  but  the  lessor  declined  his  offer 
and  withheld  possession  of  the  bam. 

The  divergence  in  the  argument,  in  so  far 
as  It  pertains  to  the  first  ground  of  defense, 
is  found  In  the  application  of  certain  agreed 
legal  propositions,  it  being  contended,  on  the 
one  hand,  that  the  lease  included  the  land 
on  which  the  bam  stood,  and  that  therefore 
the  entire  subject-matter  of  tbe  lease  was 
not  destroyed  by  the  fire;  and,  on  the  other 
hand,  that  the  lease  covered  and  included  the 
barn  only,  and  that  therefore  the  entire  sub- 
ject-matter of  the  lease  weu9  destroyed,  in 
consequence  of  which  the  tenancy  came  to 
an  end.  No  land  is  demised  eo  nomine.  The 
lease  conferred,  in  terms,  right  of  access  to 
the  bam  through  and  over  a  lot  described  as 
lying  between  it  and  a  store  building,  but,  in 
the  leasing  or  granting  clause  tbe  barn  only 
was  mentioned. 
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Howerer  the  barn  demised  may  have  been 
connected  with  the  other  one  mentioned  In 
the  lease,  it  was  regarded  and  treated  as 
a  separate,  distinct,  and  entire  building.  In- 
tent to  demise  it  as  an  entirety  is  disclosed 
by  the  reservations  of  certain  stalls  and 
space  and  right  to  build  an  addition  to  it  for 
partial  use  of  the  lessor.  For  the  term  sped- 
fled,  the  bam  was  made  the  property  of  the 
lessee,  the  lessor  reserving  for  a  limited  time 
only  certain  space  In  It  So  amply  did  the 
lease  cover  it  that  the  lessor  felt  the  neces- 
sity of  reservation  of  right  to  build  an  addi- 
tion to  it  Though  the  neighboring  or  adja- 
cent bam  is  described  by  the  lessee  as  being 
"an  ell,"  the  one  demised  was  so  far  separate 
and  distinct  as  to  be  deemed  susceptible  of 
intelligent  and  fair  description  by  the  use 
of  the  terms  "livery  bam,"  and  he  adds  that 
the  Stump  bam  was  no  part  of  It  T7pon 
these  facts,  the  trial  court  could  consistently 
find  and  hold  that  the  subject-matter  of  the 
tenancy  was  an  entire  building. 

[21  A  lease  of  a  room,  apartment  or  space 
in  a  building  carries  no  interest  in  the  land 
on  which  the  building  stands.  ^  Arbenz  v.  Ex- 
ley,  Watkins  &  Co.,  52  W.  Va.  476,  44  S.  B. 
149,  61  L.  R.  A.  957;  Winton  v.  Comish,  6 
Ohio,  477;  Graves  v.  Berdan,  26  N.  X.  602; 
18.  Am.  &  Eng.  Ency.  L.  308 ;  24  Cyc.  1044; 
2  Taylor,  Land.  &  Ten.  i  620;  Jones,  Land.  & 
Ten.  i  102.  But  the  lease  of  a  building,  eo 
nomine,  carries  such  land.  "So  the  general 
rule  Is  well  settled  to-day  that  the  grant 
of  a  bouse,  store,  mill,  or  other  building  car- 
ries with  it  the  land  under  the  building." 
Jones,  Land.  &  Ten.  t  102.  "Ought  there  to 
be  any  doubt  that  if  this  was  a  demise  of 
the  building  when  erected,  it  was  also  a  de- 
mise of  the  ground  upon  which  it  stood?" 
Sharswood,  J.,  in  Bussman  v.  Oanster,  72 
Pa.  286,  holding  the  lease  of  a  building  In- 
cludes tJie  land  whereon  it  stands.  See,  also, 
24  Cyc.  1044. 

It  is  not  contended  that  anything  short  of 
destruction  of  the  entire  subject-matter  of 
the  tenancy  terminates  it  and,  of  course,  the 
ground  passing  into  the  tenancy  by  implica- 
tion, arising  from  the  lease  of  the  building, 
remains.  Hence  the  obligation  to  pay  rent 
and  the  reciprocal  right  of  possession  in  the 
lessee  continued  after  the  fire.  "Whether  a 
lease  has  been  terminated  by  abandonment 
on  the  part  of  the  lessee  and  the  acceptance 
of,  or  re-entry  upon,  the  premises  by  the 
lessor  Is  a  question  of  intention.  Though  a 
lease,  so  terminated,  is  said  to  have  come 
to  its  end  by  operation  of  law,  the  legal  re- 
sult arises  from  the  acts  of  the  parties.  The 
Intention,  on  the  part  of  the  lessee,  to  aban- 
don, and,  on  the  part  of  the  lessor,  to  resume 
possession  of  the  premises  on  his  own  ac- 
count and  treat  the  lease  as  having  been  sur- 
rendered, ascertained  from  their  acts  and 
conduct  Is  the  test.  It  is  not  an  express  sur- 
render, but  a  surrender  which  the  law  de- 
clares and  enforces  when  the  tenant  leaves 


the  premises  with  the  littention  not  to  re- 
turn thereto  and  the  landlord  takes  posses- 
slon  of  the  same  with  Intention  to  release  Ok 
tenant  from  the  obligation  of  his  contract 
and  refuse  to  let  him  come  again  into  posses- 
sion of  the  property."  Suit  v.  A.  Hochstetter 
OU  Co.,  63  W.  Va.  329,  61  S.  E.  313. 

[3,  4]  Any  inference  of  abandonment  and 
resumption  of  possession,  working  a  surren- 
der by  operation  of  law,  arising  from  lack  of 
occupancy  of  the  premises,  during  the  inter- 
val between  the  fire  and  completion  of  the 
new  bam,  and  the  entry  by  the  lessor  for  the 
purpose  of  rebuilding,  is  rebutted  and  over- 
thrown by  the  trial  court's  finding  as  to  ex- 
press intent  manifested  by  the  Interlocution 
of  the  parties  after  the  fire,  provided  that 
finding  is  sustained  by  the  evidence.  Xbat 
it  is  there  can  be  no  doubt.  Against  the  on- 
corroborated  statement  of  the  lessor  to  the 
effect  that  it  was  agreed  he  was  not  to  re- 
build for  the  purposes  of  the  tenancy,  the 
court  had  the  positive  evidence  of  the  lessee, 
his  son  and  another  witness,  to  the  exact 
contrary.  Admitting  his  protest  of  inability 
conveniently  to  do  so,  two  of  them  say  the 
lessee  insisted  upon  It  and  that  he  acqui- 
esced, and  the  third  says  he  heard  him  tell 
Gainer  he  would  "look  around  and  get  after 
the  lumber  as  quick'  as  he  could."  Since  tbe 
evidence  thus  heavily  preponderates  in  favor 
of  the  plaintiff,  it  is  hardly  necessary  to  say 
the  finding  cannot  be  disturbed. 

In  view  of  this  Insuperable  finding,  the 
lack  of  an  estoppel  is  perfectly  distinct  and 
obvious.  The  conduct  of  the  plaintiff  was 
perfectly  consistent  with  the  right  he  claims, 
and  the  defendant  could  not  have  been  mis- 
led by  anything  he  said  or  did. 

Seeing  no  error  In  the  Judgment,  we  will 
affirm  it 

^^^^^^^^  (78  W.  v».  S9) 

STATE  ex  reL  PUBLIC  SERVICE  COMMIS- 
SION V.  BALTIMORE  &  O.  R.  CO. 
(No.  2883.) 
(Supreme  Court  of  Appeals  of  West  Vilginia. 
June  1.  1915.) 

(Syllahut  hy  the  Court.) 

1.  CoNBTmmoNAi,  Law  «=»62— Dei.eoatior 
OF  PowEB— Public  Sebvicb  Commission— 
Validitt  of  Statute. 

Section  5,  of  chapter  9,  Acts  of  the  Legisla- 
ture, 1913  (Code  1913,  c.  15o  [sec.  640]),  U  not 
an  invalid  attempt  to  delegate  to  the  Public 
Service  Commission  the  power  specifically  limit- 
ed by  section  9,  article  XI,  of  the  Constitution, 
to  the  Legislature  to  "from  time  to  time,  pass 
laws,  applicable  to  all  railroad  corporatjons  in 
the  state,  establishing  reasonable  maximum 
rates  of  charges  for  the  transportation  of  pas- 
sengers and  freights,"  etc. 

[EM.  Note.— For  other  cases,  see  Constitotioa- 
al  Law,  Cent  Dig.  H  94-102;  Dec.  Dig.  «=> 
62.] 

2.  Constitutional  Law  *=»e2— Delsgatios 
OF  Power— Public  Service  Commission— 
VALinriT  of  Statute. 

Said  section  but  confers  upon  the  Public 
Service  Commission  powers  of  a  quasj-legisla- 
tive  and  quasi-judicial  nature,  limited  to  intra- 
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state  rates,  similar  to  those  conferred  by  Con- 
sress  upon  the  Interstate  Commerce  Commis- 
sion, limited  to  interstate  transportation,  and 
to  administer  and  carry  into  efltect  the  general 
laws  of  the  State,  regulating  railroads  and  oth- 
er public  service  corporations,  enacted  in  pur- 
suance of  the  Constitution. 

[Kd.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  IMg.  fS  94-102;  Dec.  Dig.  <S=» 
62.] 

3.  CONSTITBTIONAI,    LaW    «=>62— DELEGATION 

OF  Powm— Public  Sebvice  Commission. 
While  it  is  now  established  law  by  state 
and  federal  decisions,  that  the  making  of  rea- 
sonable maximum  rates  for  general  application 
is  primarily  a  legislative  function,  it  is  equally 
settled  that  legislative  control  over  railways 
and  other  public  service  corporations  may,  with- 
in constitutional  limitations,  be  delegated  to 
Public  Service  Commissions,  the  reason  for 
such  regulative  laws  being  the  distinction  be- 
tween prescribing  rates  generally,  without  com- 
plaint, controversy  or  investigation,  and  direct- 
ing the  observance  of  a  particular  rate  or 
schedule  after  judicial  or  quasi-judicial  investi- 
gation of  its  propriety. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {}  94-102;  Dec.  Dig.  «=> 
62.] 

4.  Gabbikbs  ^=:>12  —  Rates  —  Ofkbation  or 
Statute— Public  Skbvice  Commission. 

Chapter  41,  Acts  of  the  Legislature,  1907 
(Code  1913j  c.  54,  §§  Tlfl,  TTLfll  [sees.  3020, 
3021]),  limiting  railroads  to  the  rate  of  two 
cents  per  mile  for  carrying  intrastate  passen- 
gers and  baggage  remains  the  paramount  law, 
Dinding  upon  the  carrier,  until  in  the  first  in- 
stance upon  application  by  the  carrier,  or  by 
some  one  injuriously  affected  thereby,  or  upon 
the  initiative  of  the  Public  Service  Commission, 
such  rate  has  been  Investigated  by  the  Commis- 
sion and  judicially  determined  to  be  unrea- 
sonable or  confiscatory  as  to  a  particular  car- 
rier, and  therefore  invalid,  and  until  then  or 
until  such  law  has  been  otherwise  amended  or 
lawfully  nullified,  the  Public  Service  Commis- 
sion has  jurisdiction,  as  prescribed  by  the  act 
creating  it  to  compel  observance  by  a  carrier 
of  such  law. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  7-11,  15-20;  Dec.  Dig.  <S=>12.1 

5.  Cobpobations  <S=>394— Regulation— Pub- 
lic Sebvice  Commission— Constbcction  of 
Statute. 

Since  the  decision  of  this  Court  in  Coal  & 
Coke  Railway  Co.  v.  Conley,  67  W.  Va.  129,  67 

5.  E.  613,  the  Act  of  1913,  creating  the  Public 
Service  Commission,  inaugurated  a  new  system 
of  regulating  public  service  corporations,  and 
that  act  must  be  read  and  interpreted  along 
with  chapter  41,  Acts  of  1907  (Ciode  1913,  c. 
64,  H  71fl,  7mi  [sees.  3020,  3021]),  and  all 
other  previous  regulatory  statutes,  not  repealed 
thereby,  as  in  pari  materia  therewith,  and  as 
together  constituting  the  law  of  the  State  reg- 
ulating and  controlling  all  public  service  corpo- 
rations. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S  1576;    Dec.  Dig.  <8=>394.] 

6.  Cabbiebs  ®=3l8— Regulation  of  Rates- 
Public  Sebvice  Commission — Injunction. 

•  Until  the  Public  Service  Commission,  pur- 
suant to  the  authority  conferred  upon  it  by  said 
act  has  investigated  and  determined  that  a 
particular  rate  complained  of  is  unreasonable, 
and  invalid  as  to  a  particular  carrier,  the  courts 
<TauDOt  interfere  by  injunctive  process,  or  other- 
wise, to  stay  the  hand  of  the  Commission  .in  the 
performance  of  its  proper  duties  and  functions. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  U  IS,  16-18,  20,  24;   Dec.  Dig.  «= 
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Mandamus  by  the  State,  on  the  relation  of 
the  Public  Service  Commission,  against  the 
Baltimore  &  Ohio  Railroad  Company.  Per- 
emptory writ  awarded. 

A.  A.  Lilly,  Atty.  Gen.,  Frank  lively,  Asst. 
Atty.  Gen.,  and  S.  B.  Avis,  of  Charleston,  for 
petitioner.  Conley  &  Johnson,  of  Charleston, 
for  respondent. 

MILLER,  J.  By  mandamus  relator  seeks 
to  enforce  obedience  by  defendant  of  its  spe- 
cial supplemental  order,  of  April  26,  1915, 
requiring  It  to  obey,  comply  with,  and  con- 
form to  the  provisions  of  chapter  41,  Acts 
of  the  Legislature  of  1907  (Code  1913,  c.  64 
§S  7in,  71fII  [sees.  3020,  3021]),  limiting 
railroads  "In  their  charges  for  the  transpor- 
tation of  any  person  with  ordinary  baggage, 
not  exceeding  one  hundred  pounds  in  weight, 
to  the  sum  of  two  cents  per  mile,  or  frac- 
tional part  of  a  mile,"  etc.,  and  prohibiting  it 
from  putting  into  effect  Its  proposed  in- 
creased passenger  rates,  fbres  and  chargeis, 
and  its  proposed  regulations  and  practices, 
stated  and  contained  In  certain  tariffs  and 
schedules,  filed  by  it  on  April  1,  1915,  and 
from  making  or  putting  into  effect  any  other 
or  different  passenger  rates,  fares,  regula- 
tions and  practices,  from  those  prescribed  in 
said  chapter,  and  now  in  practice,  in  so  far 
as  they  relate  to  the  transportation  of  per- 
sons with  ordinary  baggage,  between  points 
and  stations  within  the  State  of  West  Vir- 
ginia, until  the  1st  day  of  June,  1915,  unless 
otherwise  ordered  by  the  Commission. 

The  order  referred  to  was  supplementary 
to  an  order  entered  on  April  24,  1915,  which 
was  supplementary  to  a  prior  order,  entered 
on  April  20, 1915.  By  the  first  of  said  orders 
the  Commission  took  note  of  the  filing  of 
said  tariffs  and  schedules,  on  or  prior  to  the 
1st  day  of  April,  1915,  and  of  the  proposal 
of  the  defendant  to  put  them  into  effect  May 
1st,  1915,  and  that  such  passenger  rates,  fares 
and  charges  were  in  excess  of  those  allowed 
by  the  act  of  1907.  And  in  view  of  said  pro- 
posed changes  it  was  considered  and  ordered 
that  the  Commission  should  enter  upon  a 
hearing  or  investigation  concerning  the  pro- 
priety and  lawfulness  of  said  new  tariffs 
and  schedules,  and  being  of  opinion  that  the 
defendant  should  obey  and  comply  with  the 
provisions  of  said  act  until  the'  Commission 
should  have  heard,  investigated  and  finally 
determined  the  propriety  of  said  Increases, 
and  the  lawfulness  of  the  proposed  pas&enger 
rates,  fares,  charges  and  regulations,  it  was 
ordered  that  defendant  be  forthwith  served 
with  a  copy  of  said  order,  and  that  it  be  re- 
quired to  appear  before  said  Public  Service 
Commission  on  April  24,  1915,  and  then  and 
there  present  for  consideration  any  reasons 
it  might  desire  to  present  why  it  should  not 
obey  said  statute,  and  why  It  should  not  be 
prohibited  from  putting  into  effect  such  pro- 
posed increased  passenger,  rates,  fares,  etc., 
for  a  reasonable  time,  until  the  Commission 
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shonld  bare  heard,  Investigated  and  finally 
determined  the  propriety  thereof. 

On  the  day  so  appointed  the  defendant  en- 
tered a  special  appearance,  solely  and  only 
for  the  purpose  of  ohjectlns  to  any  further 
proceeding  or  action  on  the  part  of  the  Com- 
mission in  respect  of  or  In  relation  to  the 
matters  referred  to,  and  filed  a  statement  in 
writing  setting  out  the  grounds  of  its  ob- 
jection to  the  jurisdiction  of  the  Commission 
of  the  matters  and  things  under  investiga- 
tion and  hearing.  On  consideration  whereof, 
the  Commission  was  of  opinion  and  so  order- 
ed, that  the  grounds  of  objection  were  not 
sufBdent,  and  that  it  had  jnrfsdlctlon  of  the 
matters  therein  referred  to,  and  that  said 
special  appearance  be  rejected.  Thereupon, 
on  request  of  the  counsel  for  defendant,  ad- 
ditional time  was  given  until  April  26,  1910, 
to  enable  it  to  determine  what  further  ai>- 
pearance.  If  any,  it  should  make  in  said  in- 
vestigation and  hearing,  and  on  the  day  to 
which  said  hearing  was  continued,  defendant 
failing  to  enter  any  further  appearance,  the 
second  supplemental  order,  of  April  26,  1916, 
was  duly  entered. 

By  respondent's  special  appearance,  on 
April  24,  1916,  jurisdiction  was  challenged 
upon  the  following  grounds:  First:  That 
relator  was  without  lawful  power  or  author- 
ity, (a)  to  make  any  order  affecting  pas- 
senger rates,  (b)  to  require  appearance  by 
respondent,  (c)  to  require  respondent  to  pre- 
sent reasons  why  it  should  not  obey  or  com- 
ply with  the  provisions  of  chapter  41,  of  the 
Acts  of  1907,  or  (d)  to  make  any  order  pro- 
hibiting respondent  from  putting  into  effect 
and  operating  under  the  proposed  increased 
passenger  rates,  fares  and  charges,  referred 
to  in  the  order  of  April  20, 1915. 

Second:  That  on  April  23,  1916,  respondont 
had  instituted  Its  suit  in  equity  in  the  dr- 
colt  court  of  Kanawha  County,  West  Vir- 
ginia, against  the  Attorney  General,  and  all 
the  prosecuting  attorneys  o|f  the  several 
counties  of  said  state,  through  which  re- 
qtondent's  lines  of  railroad  run,  and  against 
the  several  members  of  the  Public  Service 
Commission,  to  enjoin  them  and  each  of 
them  from  instituting  or  in  any  manner  pros- 
ecuting respondent,  or  any  of  its  agents,  of- 
ficers, or  epiploygs,  for  alleged  violations  <tf 
said  act,  and  from  In  any  manner  whatso- 
ever interfering  with  or  impeding  respondent 
from  putting  into  force  and  operating  there- 
under the  rates,  tariffs,  fares,  etc.,  aforesaid ; 
and  attacking  in  said  suit  said  chapter  41, 
of  the  Acts  of  1907,  as  nnconstltutional,  null 
and  void,  and  exhibiting  with  said  special 
plea  or  appearance  a  copy  of  said  bill,  and 
alleging  that  process  thereon  of  said  court 
had  been  served  on  relator  on  April  23rd, 
1916,  and  that  notice  had  been  given  relator 
that  apidicatlon  for  said  injunction  would 
be  made  to  said  court  <»  May  3rd,  1916. 
Wherefore,  it  was  alleged,  the  Public  Service 
Oommisslon  could  take  no  action.  And  tlie 
prayer  of  said  special  appearance  was  that 


respondent  be  not  required  to  (orther  ap- 
pear or  answer. 

By  demurrer,  motion  to  quash,  and  retnm 
to  the  alternative  writ,  respondent  has  pre- 
sented and  relies  on  the  same  grounds  as  a 
defense  to  the  writ 

It  Is  conceded  that  the  Public  Service  Com- 
mission, purely  a  creature  of  the  statute, 
possesses  only  such  powers  and  authority  In 
the  premises  as  are  expressly  conferred,  or 
are  necessarily  Implied,  in  order  to  properly 
perform  its  functions  and  to  carry  into  ef- 
fect the  plans  and  purposes  of  the  act  creat- 
ing it  United  Fuel  Gas  Co.  v.  PubUc  Serv- 
ice Commission,  73  W.  Va.  571,  80  S.  B.  931. 
Aa  the  statute  was  construed  in  that  case 
the  functions  of  the  Commission  as  an  ad- 
ministrative board  are  quasi-Judicial  and 
quasi-legislative. 

[1]  The  first  ground  of  attack,  in  orderly 
sequence,  is  alleged  want  of  constitutional 
authority  in  the  Legislature  to  delegate  to 
the  Public  Service  Commission  the  power  of 
making  rates.  And  It  is  contended  that  if 
the  Legislature  has  attempted  to  confer  such 
authority  and  Jurisdiction  upon  the  PubUc 
Service  Commission,  the  act  to  that  extent 
is  void  and  inoperative^  on  oonstitntional 
grounds. 

Section  9,  of  Article  XI,  of  the  Constitu- 
tion, relied  on,  provides: 

"Railroads  heretofore  constructed,  or  that  may 
hereafter  be  constructed  in  this  State,  are  here- 
by declared  public  highways  and  shall  be  free 
to  all  persons  for  the  transportation  of  their 
persons  and  property  thereon,  under  such  regu- 
lations as  snail  be  prescribed  by  law;  qnd  th» 
Legulatim  *h«U,  from  time  to  time,  pais  latet, 
appUealle  to  oK  railroad  oorporatione  in  the 
State,  eitabKehino  reatonable  mawimum  rate* 
of  oharget  for  the  trtuteportaHon  of  paeiengtrt 
and  freight*,  and  providing  for  the  correction  of 
abuses,  the  prevention  of  unjust  discriminations 
between  throueh  and  local  or  way  freight  and 
passenger  tariffs,  and  for  the  protection  of  the 

iust  rights  of  the  public,  and  shall  enforce  such 
!LW8  by  adequate  penalties." 

[2]  This  section  Is  the  same  as  originally 
adopted  in  the  Constitution  of  1872.  By  acts 
of  the  Legislature  1872-3,  chapter  227,  now 
contained  in  chapter  64,  |  71al  Code  1913, 
serial  sections  2996,  etc.,  the  Legislature,  in 
the  exercise  of  this  constitutional  power, 
classified  all  railroads  and  undertook  to  es- 
tablish reasonable  maximum  rates  and  charg- 
es for  the  transportation  of  passengers  and 
freights,  and  to  limit  railroads  thereby.  The 
law  as  thus  enacted  remained  undisturbed 
until  the  passage  of  chapter  41,  Acts  of  1907, 
limiting  all  railtoads  to  two  cents  per  mile, 
or  fractional  part  of  a  mile,  except  railroads 
under  fifty  miles  in  length,  and  imposing  pen- 
alties for  violations  of  the  statute,  and  re- 
pealing all  ^cts  or  parts  of  acts  inconsistent 
therewith.  Thus  the  maximum  rate  of  two 
cents  per  mile,  instead  of  the  rates  fixed  by 
Acts  of  1872-S,  was  estaUlshed. 

That  the  Legislature  by  these  statutes  un- 
dertook to  comply  with  the  mandate  of  the 
Constitution  is  manifest,  and  nowhere  has  it 
undertaken  to  delegate  to  any  board  or  Psb- 
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lie  Service  Oommlaaion  its  legislative  anthor- 
Ity  tinder  tbe  Conatltiition  to  establish  rea- 
sonable maximmn  rates,  or  to  promnlgate 
and  establish  tariffs  and  rates  for  passengers 
or  freights,  to  have  general  application  to  all 
railroads.  Chapter  9,  of  tbe  Acts  of  the  Leg- 
islature of  1018  (Code  1913.  c.  16o,  {|  1-21 
[sees.  636-666]),  establishing  the  PnbUc  Serv- 
ice Commiasicn,  and  prescribing  its  powers 
and  dntles,  unless  in  tbe  partlcnlars  pointed 
ont  by  connsel  for  respondent,  neither  abro- 
gates nor  delegates  legislative  authority  im- 
posed by  the  Gonatitation,  and  is  but  the 
reasonable  exercise  by  tbe  Iiegislatnre  undei 
■aid  section  of  the  Constitution,  of  its  au- 
thority to  regulate  tariffls  and  rates  and  to 
provide  "for  the  correctic»  of  abuses,  the 
prevention  oif  unjust  discriminations  be- 
tween through  and  local  or  way  freight  and 
passenger  tariffs,  and  for  the  protection  of 
the  Just  rights  of  the  public,"  etc. 

Section  6,  of  that  act,  relied  on  by  relator 
as  warranting  the  relief  sought,  is  as'  fol- 
lows: 

"The  commission  is  hereby  given  the  power 
to  investigate  all  methods  and  practices  of  pub- 
lic service  corporations,  and  to  require  them  to 
conform  to  the  laws  of  the  state.  The  com- 
miadon  may  compel  obedience  to  its  lawful  or- 
ders by  proceedings  of  mandamus  or  injunction 
or  other  proper  prooeedingB  in  tbe  name  of  the 
state  in  any  drcuit  court  having  jurisdiction  of 
the  parties  or  of  the  subject  matter,  or  the 
snprvne  court  of  appeals  direct,  and  such  pro- 
ceedings shall  have  priority  over  all  pending 
cases.  The  commission  may  change  any  intra- 
state rate,  charge  or  toll  which  is  unjust  or 
nnreasonable  and  may  prescribe  such  rate, 
charge  or  toll  as  would  be  Just  and  reasonable, 
and  change  or  prohibit  any  practice,  device  or 
method  of  service  in  order  to  prevent  undue  dis- 
crimination or  favoritism  as  between  persons, 
localities  or  classes  of  freight;  provided,  that 
the  commission  shall  not  reduce  any  rate,  toll  or 
charge  within  ten  years  after  the  completion  of 
the  railroad  or  plant  to  be  used  in  tae  public 
service  below  a  point  which  would  prevent  such 
public  service  corporation,  person,  persons  or 
firm  from  making  a  net  earning  of  eight  per 
cent,  per  annum  on  the  cost  of  the  construction 
and  equipment  of  said  railroad  or  plant.  But  in 
no  case  shall  the  rate,  toll  or  charge  be  more 
than  the  service  is  reasonab^  worth,  consider- 
ing the  cost  thereof. 

"Every  order  entered  by  the  commission  shall 
eontinne  in  force  andl  the  expiration  of  the 
time,  if  any,  named  bv  the  commission  in  such 
order,  or  until  revolied  or  modified  by  the  com- 
misrion,  unless  the  same  be  suspended,  modified 
or  revoked  by  order  or  decree  of  a  court  of  com- 
petent Jurisdiction." 

We  fall  to  And  in  this  section  any  delega- 
tion of  legislative  power,  specifically  im- 
poMd  by  the  Constitation  on  the  Ugislature. 
Powers  conferred  by  this  act  upon  our  Public 
Service  Commission  are  similar  in  character 
to  those  conferred  by  Congress  from  time  to 
time  upon  the  Interstate  Commerce  Commis- 
sion, and  by  many  of  the  states  upon  com- 
mlasions  of  like  character,  for  the  control  and 
regnlation  of  public  service  corporations. 

In  tbe  early  history  of  the  Interstate  Com- 
mcroe  Commission,  though  not  specifically 
conferred,  Jurisdictiou  was  assumed  not  only 
to    investigate   and  determine  and   report 


whether  a  specific  rate  was  unreasonable, 
but  to  order  and  put  In  force  such  rate  as 
the  Commission  found  to  be  reasonable.  The 
question  as  to  such  authority  seems  to  have 
been  left  in  some  uncertainty  until  the  noted 
case  of  Interstate  Commerce  Commission  v. 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  167  U.  S. 
470,  17  Sup.  Ct  896,  42  L.  Ed.  243,  opinion 
by  Mr.  Justice  Brewer.  After  having  review- 
ed the  previous  cases  this  learned  Judge 
sums  up  as  follows: 

"Our  conclusion,  then.  Is  that  Congress  has 
not  conferred  upon  the  Commission  the  legisla- 
tive power  of  prescribing  rates  either  maximum 
or  minimum  or  absolute.  As  it  did  not  Kive  the 
express  power  to  the  Commission  it  did  not 
intend  to  secure  the  same  result  indirectly  by 
empowering  that  trlDunal  to  determine  what  in 
reference  to  the  past  was  reasonable  and  just 
whether  as  maximum,  minimum,  or  absolute,  and 
then  enable  it  to  obtain  from  the  courts  a  per- 
emptorj  order  that  in  the  future  the  railroad 
company  should  follow  the  rates  thus  determined 
to  have  been  in  the  past  reasonable  and  Just." 

As  is  apparent  the  basis  of  this  decision 
was  that  the  powers  denied  the  Gommlasion 
were  not  specifically  conferred  by  the  Act 
of  Congress  (Act  Feb.  4,  1887,  a  104,  24 
Stat.  379).  Subsequently  by  the  amendment 
of  1906,  known  as  the  H^bum  act  (Act  June 
29,  1906,  c.  3591,  84  Stat.  084),  the  C!ommls- 
slon  was  given  further  power,  after  finding 
an  existing  rate  unreasonable,  to  fix  a  rea- 
sonable rate  for  the  fntnre,  and  to  enforce 
observance  thereof;  and  later  by  the  amend- 
ment of  1910,  known  as  the  Mann  act  (Act 
June  25,  1010,  a  895,  36  Stat  826),  the 
power  of  the  Commission  was  enlarged  so  as 
to  Include  the  suspension  before  going  into 
efCect  of  any  Increase  in  ratea  announced  by 
a  carrier,  for  certain  limited  periods,  pending 
its  investigation  of  the  reasonableness  of 
such  rates. 

By  the  act  creating  the  Public  Sorvloe 
Commission  of  this  state,  as  originally  pass- 
ed, substantially  all  the  powers  confwred  by 
CongreBs  upon  tbe  Interstate  Commerce  Com- 
mission, respecting  interstate  carriets,  ex- 
cept the  power  to  suspend  the  operation  of 
rates,  or  changes  in  rates,  were  conferred 
upon  the  relator,  in  respect  to  intrastate  rail- 
ways. And  by  a  recent  amendment  of  sec- 
tion 9,  of  said  act,  by  chapter  8,  of  the  Acts 
of  1916,  not  in  force  at  the  time  these  pro- 
ceedings were  begun,  tbe  Commission  was 
empowered,  by  simple  protest,  or  by  an  order, 
to  Busposd  pending  a  hearing  or  final  decision 
of  the  matter,  any  proposed  modification, 
change,  or  annulment  of  any  pre-extsting 
rate. 

[3]  While  it  is  conceded,  as  a  general  prop- 
osition, that  the  making  of  railroad  rates 
or  reasonable  maximum  rates,  for  general 
application,  primarily  at  least,  is  a  legislative 
function,  nevertheless  it  seems  to  be  now 
established  law,  by  state  and  federal  deci- 
sions, that  legislative  ccmtrol  over  railways 
and  other  public  s^rioe  corporations  may, 
within  constitutional  limitati(Mis,  be  delegat- 
ed to  Public  Service  Commisslona.    2  WU- 
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longbby  on  the  Oonstltotlon,  {  778,  and  cases 
cited  in  notes;  4  R.  O.  L.,  pages  620,  etc., 
paragraphs  93  to  96,  incIuslTe;  Beale  & 
Wyman,  Railroad  Rate  Regulation,  {|  1032 
to   1035,    Inclusive. 

The  reason  behind  all  such  regulatory  laws 
and  boards  or  commissions  is  the  clear  dis- 
tinction to  be  observed  between  the  prescrib- 
ing oi;  rates  generally  wltbont  any  complaint, 
controversy,  or  investigation,  and  directing 
the  observance  of  a  certain  particular  rate 
or  schedule,  after  Judicial  or  quasi-judicial 
investigation  of  its  propriety.  1  Drinker  on 
the  Interstate  Commerce  Act,  pp.  394,  395, 
and  cases  cited;  Beale  &  Wyman  on  Railroad 
Rate  Regulation,  supra,  i  1034.  In  Inter- 
state Commerce  Commission  v.  Chi.,  R.  I.  & 
Pac.  Ry.,  218  O.  S.  88,  30  Sup.  Ct.  651,  54» 
Ia,  Ed.  946,  the  power  of  the  Interstate  Com- 
merce Commission,  to  investigate  and  pro- 
nounce unreasonable  and  discriminatoiy  ex- 
isting or  proposed  new  rates,  and  to  pre- 
scribe other  rates  in  place  thereof,  was  dis- 
tinctly decided.  See,  also,  Interstate  Com- 
merce Oommission  v.  Perry,  3  Interst.  Com. 
R.  740,  where,  prior  to  the  amendments  of 
the  federal  act,  power  in  the  Commission 
was  asserted  not  only  to  find  that  an  existing 
rate  was  unreasonable,  and  forbid  its  c(m- 
tlnuance,  bnt  also  to  ascertain,  order  and  en- 
force a  rate  that  was  reasonable,  and  where 
the  reasons  for  the  right  to  exercise  such 
authority  In  special  instances  are  dilated 
upon  by  Veazey,  Commissioner. 

We  are  of  opinion,  therefore,  that  there  is 
no  merit  in  the  contention  that  the  Public 
Service  Commission  is  without  constitutional 
or  legislative  authority  to  exercise  the  pow- 
ers speclflcally  conferred  upon  it  by  the  act 
of  the  legislature  creating  It  In  exercising 
those  powers  and  functions  it  is  not  exercis- 
ing powers  speclflcally  confined  to  the  Legis- 
lature, bnt  those  quasi-legislative  and  quasi- 
Judicial,  and  administrative  in  character, 
and  such  powers  as  we  held  in  United  Fuel 
Gas  Co.  V.  Public  Service  Commission,  supra, 
the  Legislature  has  constitutional  authority 
to  delegate. 

[4]  The  second  ground  urged  in  resistance 
of  the  writ  Is  that  tbe  present  statute,  chap- 
ter 41,  Acts  1907,  in  pursuance  of  the  consti- 
tutional mandate,  Is  the  paramount  law  of 
the  state.  Is  still  In  force,  and  that  the  re- 
lator has  no  power  to  change  or  modify  that 
law,  or  make  any  new  or  different  rate  for 
carriers  of  passengers.  And  while  affirm- 
ing and  urging  with  persistency  this  prop- 
osition, in  opposition  to  the  authority  and 
Jurisdiction  asserted  by  the  Public  Service 
Commission,  counsel  for  respondent  affirm 
with  equal  emphasis,  the  cognate  proposition, 
that  as  to  the  railway  company  the  statute 
is  invalid  and  without  blndiug  force  or  au- 
thority, even  prima  facie,  upon  it,  I>ecause, 
as  it  has  attempted  to  determine  for  itself, 
the  maximum  rate  fixed  by  the  statute  is 
unreasonable  and  confiscatory,  and  that  re- 


gardless of  this  paramonnt  law,  it  may  with 
impunity  and  without  application  to  or 
authority  granted  by  the  Public  Service  Com- 
mission, or  by  any  Judicial  process,  promul- 
gate and  put  into  effect  new  tariffs  and 
rates,  and  that  the  Commission  is  without 
power  or  Jurisdiction  over  it  In  the  premises, 
to  investigate  or  decide  whether  the  max- 
imum rate  prescribed  by  the  statute  is  rea- 
sonable or  confiscatory,  or  to  make  any  order 
in  the  premises. 

But  for  the  Jurisdiction  conferred  npon  tbe 
Public  Service  Commission  by  the  Act  of 
1913,  and  upon  principles  enunciated  in  Coal 
&  Coke  Railway  Co.  v.  Conley,  67  W.  Va.  129, 
67  S.  E.  613,  on  showing  to  the  saUsfaction 
of  the  court  that  the  maximum  rate  prescrib- 
ed by  the  statute,  as  to  it,  is  confiscatory, 
equity  would  have  Jurisdiction,  on  that 
ground,  to  enjoin,  for  the  time  being,  en- 
forcement of  the  statutory  rate.  But  that  de- 
cision is  no  authority  for  tbe  proi>osition 
now  advanced  in  this  case,  that  before  Judi- 
cial inquiry  injunction  will  lie  against  the 
public  officers  from  enforcing  the  statute. 
True,  a  preliminary  injunction  was  granted 
by  tbe  circuit  court  in  that  case,  but  the 
propriety  of  that  injunction  was  not  present- 
ed here,  and  the  practice  finds  no  Justifica- 
tion In  the  decision  of  this  court  in  that 
case. 

[5]  Since  the  decision  of  tbe  Coal  &  Coke 
Railway  Case,  however,  we  have  the  Public 
Service  Commission,  with  the  powers.  Juris- 
diction and  authority  conferred  by  statute 
upon  it  It  is  not  contended,  but  quite  the 
contrary,  that  the  act  creating  this  Commis- 
sion repealed  chapter  41,  Acts  of  1907.  It  Is 
conceded  on  both  sides  of  this  controversy, 
that  that  act  is  still  in  force,  and  being  in 
force  it  must  be  construed  as  a  part  of  tbe 
new  system  Inaugurated  by  the  act  creating 
the  Public  Service  Commission  for  tbe  regula- 
tion and  control  of  public  service  corpora- 
tions, including  railway  companies,  and  that 
the  new  act  must  be  read  in  pari  materia 
with  all  previous  legislation  relating  to  the 
subject  of  rates  and  regulative  control.  Mc- 
Chord  v.  L.  &  N.  Ry.  Co.,  183  U.  S.  483.  22 
Sup.  Ct  165,  46  L.  Ed.  289;  Coal  &  Coke 
Railway  Co.  v.  Conley,  supra,  point  38  of  the 
syllabus. 

While  we  do  not  find  the  act  relating  to  the 
Public  Service  Commission,  in  force  at  the 
time  these  proceedings  were  inaugurated,  spe- 
cific authority  to  suspend  existing  or  new 
rates,  we  do  find  In  section  five  above  quoted, 
power  to  investigate  all  methods  and  prac- 
tices of  public  service  corporations,  and  to  re- 
quire them  to  conform  to  the  lawt  of  the 
state.  It  was  pursuant  to  this  authority  that 
relator  entered  upon  the  investigation  recited 
in  the  original  and  special  supplemental  or- 
ders, and  summoned  respondent  before  it,  and 
the  command  of  the  alternative  writ  sought 
to  be  made  peremptory,  as  we  have  seen,  com- 
manded respondent  to  obey  and  comply  with 
and  conform  to  the  provisions  of  said  duip- 
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ler  41,  of  the  Acts  of  1907,  and  to  prohibit 
It  from  putting  Into  effect  the  proposed  In- 
creased passenger  rates,  and  from  making 
or  putting  Into  effect  any  other  or  different 
passenger  rates  than  those  prescribed  In  said 
acts  untU  the  1st  day  of  June,  1915,  unless 
otherwise  ordered  by  the  Commission. 

[6]  If  it  be  true  aa  contended  that  the  stat- 
utory rate  for  passengers  and  baggage,  as  to 
respondent,  operates  to  deprive  it  of  a  rea- 
sonable and  lawful  return  for  the  services 
rendered,  and  therefore  confiscatory,  the 
proper  construction  of  the  act  creating  the 
Public  Service  Gommlssioii,  in  our  opinion, 
requires  that  resort  be  first  had  to  that  com- 
mission as  the  primjary  forum  in  which  to 
have  investigated  and  determined  those  ques- 
tions. That  Commission  being  given  the 
power  and  authority  to  investigate  and  to 
change  any  Intrastate  cliarge  or  toil  wliich  is 
unjust  or  unreasonable  and  to  prescribe  a 
rate  that  will  be  just  and  reasonable,  must 
be  construed  to  Include  the  power  to  change 
the  rate  prescribed  by  the  statute,  if  such 
maximum  rate  is  In  fact  confiscatory  and 
void  on  constitutional -or  other  grounds.  In 
oar  opinion  this  power  must  necessarily  have 
been  included  In  the  plan  and  scheme  of  the 
Legislature  in  creating  the  Commission;  oth- 
erwise corporations  so  affected  would  be  put 
beyond  the  control  of  the  Public  Service 
Commission,  while  other  corporations  as  to 
whom  the  rate  prescribed  by  statute  is  not 
confiscatory  would  remain  subject  to  its  con- 
troL  In  our  opinion  the  statute  binds  and 
controls  respondent  until  it  has  been  lawful- 
ly determined  by  the  PubUc  Service  Commis- 
sion, or  afterwards  by  a  court  of  competent 
jurisdiction,  that  the  prescribed  rate  Is  con- 
fiscatory. And  while  the  Commission  may 
not  have  been  empowered,  at  the  time  these 
proceedings  were  begun  to  suspend  a  rate 
lawfully  promulgated,  It  has  the  specific  pow- 
er given  by  the  provision  of  the  statute  quot- 
ed, to  require  respondent  to  conform  to  the 
law  of  the  state,  and  this  includes  jurisdic- 
tion and  power  to  require  it  to  adhere  to  the 
rate  prescribed  by  the  statute,  until  by  law- 
ful and  orderly  proceedings  under  the  stat- 
ute, by  application  to  the  Public  Service 
Commission,  that  rate  has  been  lawfully  sus- 
pended or  changed,  for  until  then  that  law 
must  be  regarded  the  law  of  the  state  en- 
forceable against  the  railway  company. 

As  thus  construed  the  statute  imposes  no 
hardship  upon  or  barrier  to  the  speedy  de- 
termination of  respondent's  rights  In  the 
premises.  The  remedy  given  by  this  statute 
Is  more  summary  and  is  calculated  to  lead 
to  better  and  quicker  results  because  of  the 
peculiar  powers  and  functions  of  the  Com- 
mission, than  resort  to  a  court  of  equity  in 
the  first  instance,  whose  powers  are  limited 
to  the  determination  whether  a  specific  rate 
is  nnreasonable,  and  it  Is  without  power  or 
Jurisdiction  to  determine  what  rate  would  be 
reasonable,  and  to  enforce  the  same. 

According  to  the  original  writ  the  Public 


Service  Commission  had  already  entered  up- 
on the  investigation  of  respondent's  proposed 
new  schedules  and  rates.  Since  the  estab- 
lishment of  the  Interstate  Commerce  Com- 
mission the  federal  courts  have  declined  to 
take  jurisdiction  to  test  the  validity  of  inter- 
state rates  pending  proceedings  for  the  same 
purpose  before  the  Interstate  Commerce 
Commission,  that  forum  being  the  primary 
jurisdiction  to  which  resort  should  be  made 
for  relief  against  unreasonable  and  confis- 
catory rates.  B.  &  O.  R.  Co.  v.  U.  S.  ex  rel. 
Pitcairh  Coal  Co.,  215  U.  S.  481,  30  Sup.  Ct. 
164,  54  U  Ed.  292 ;  Texas  &  Pacific  R.  Co.  v. 
Abilene  Cotton  Oil  Co.,  204  U.  S.  426,  27  Sup. 
Ct.  350,  51  L.  Ed.  553,  9  Ann.  Cas.  1075;  Mc- 
Chord  V.  L.  &  N.  B.  Co.,  supra;  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  V.  Interstate  Commerce 
Commission,  162  U.  S.  184, 16  Sup.  Ct  700,  40 
I*  Ed.  935;  Meeker  v.  Lehigh  Valley  K.  Co. 
(C.  C.)  162  Fed.  354 ;  Atlantic  Coast  Line  R. 
Co.  V.  Macon  Grocery  Co.,  166  Fed.  206,  92  C. 
C.  A.  114;  Macon  Grocery  Co.  v.  Atlantic  Coast 
Line  R.  Co.,  215  U.  S.  501,  30  Sup.  Ct  184,  54 
L.  Ed.  300 ;  Robinson  v.  B.  &  O.  R.  R.  Co.,  64 
W.  Va.  406,  63  S.  R  323 ;  Coal  &  Coke  Ry.  Co. 
V.  Railway  Co.,  67  W.  Va.  448, 68  S.  B.  107, 28 
L.  R.  A.  (N.  S.)  108.  In  our  opinion  the  rules 
and  principles  of  these  decisions  should  be 
applied. 

Not  only  Is  the  right  given  to  respondent 
to  apply  for  relief  In  the  first  Instance  to 
the  Public  Service  Commission,  a  fonun  hav- 
ing quasl-leglslatlve  and  quasi-judicial  pow- 
ers, but  if  aggrieved  by  the  entry  of  any 
final  order  of  the  Commission  affecting  it,  it 
may  apply  to  tliis  court  for  suspension  of 
such  final  order,  and  for  a  full  hearing  upon 
the  merits  of  its  case  as  prescribed  by  sec- 
tion 16  of  the  Public  Service  Commission  act, 
and  as  interpreted  and  construed  by  this 
Court  in  United  Fuel  Gas  Co.  v.  Public  Serv- 
ice Commission,  supra,  or  as  there  indicated, 
by  original  application  to  any  other  court 
having  jurisdiction,  to  have  determined  the 
reasonableness  of  the  rates  as  fixed  and  or- 
dered to  be  put  into  effect  by  the  Public 
Service  Commission. 

Some  of  the  propositions  advanced  by 
couiisel  for  the  relator,  supported  by  many 
federal  supreme  court  decisions,  in  support 
of  the  primary  jurisdiction  of  the  Public 
Service  Commission  are:  (1)  That  rate  mak- 
ing is  primarily  a  legislative  function;  (2) 
that  there  is  no  distinction  between  the  exer- 
cise of  this  function  directly  by  the  legisla- 
ture qr  mediately  through  a  Commission; 
(3)  that  injunction  does  not  lie  against  the 
exercise  of  legislative  function,  and  (4)  that 
injunction  does  not  lie  against  the  making 
of  a  rate,  or  against  a  Commission  before 
the  rate  is  made.  We  think  it  will  be  unnec- 
essary to  enter  upon  any  other  or  further 
discussion  of  these  propositions,  and  as  the 
cases  cited  in  support  of  them  are  so  numer- 
ous, even  a  citation  of  them  here  would  over- 
burden this  opinion. 

What  has  now  been  said  we  deem  suffi- 
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denfly  comprehensive  of  all  proposltloiis  re- 
lied upon  by  respondent  In  resistance  of  the 
writ,  and  In  affirmance  of  those  propositions 
relied  npon  by  the  relator,  and  we  are  ot 
opinion  that  the  peremptory  writ  prayed  for 
should  be  awarded,  and  It  will  be  so  ordered. 


aOl  S.  C.  299] 

tJIiABE  et  aL  t.  SOUTHEBN  EXPBESS  CO. 

(No.  0113.) 

(Snpreme  Coartof  Soath  Carolina.    May  26, 

1916.    On  Petition  for  Rehearing, 

July  8,  1816.) 

Affeai.  AiTD  Bbbob  «s>601— Rbsebyatioit  or 

GBOUUDS— EZOKPTIOKS. 

An  appellate  conrt  will  not  oonaider  any 
point  raised  by  an  exception  nnlees  it  appears 
in  the  record  that  it  was  presented  to  or  con- 
sidered by  the  court  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cat.  Dig.  H  2800-2306;  De&  Dig.  <3=> 
601.] 

Avpeal  from  Common  Pleaa  Oircnlt  Court 
of  Blchland  County;    Geo.  B.  Prince,  Judge. 

Action  by  Mary  Etta  Cathcart  Clark  and 
others  against  the  Sonthem  Ssprees  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed  on  condition. 

Barron,  McKay,  FMerson  &  Moffatt,  of 
Columbia,  for  appellant  Logan  &  BSdmunds 
and  C.  T.  Graydon,  of  Columbia,  for  respond- 
ents. 

axUBJOK,  3.  The  question  presented  by 
this  appeal  Is  foreclosed  by  the  decision  of 
this  court  in  the  case  of  VamTllIe  Furniture 
Co.  ▼.  Railway,  08  S.  C.  63,  79  S.  B.  700. 

Appellant  a^ed  leave  to  amend  its  excep- 
tion by  adding  thereto  a  ground  which  was 
not  taken  in  the  courts  below.  If  the  ex- 
ception bad  been  taken  in  due  time,  this 
court  would  not  hare  considered  the  addition- 
al ground  upon  which  the  oonstltutlonallty  of 
the  statute  Is  sought  to  be  assailed,  because 
it  is  well  settled  by  numerous  decisions  that 
this  court  will  not  consider  any  point  raised 
by  an  exception,  unless  It  appears  In  the 
record  that  It  was  presented  to  or  considered 
by  the  court  below. 

Judgment  affirmed.  let  the  remittitur  be 
stayed  for  30  days  to  enable  appellant  to  ap- 
ply for  a  writ  of  error. 

GARY,  C.  J.,  and  WATTS,  FRASDR,  and 
GAGE,  JJ.,  concur. 

On  Petition  for  Rehearing. 

PER  CURIAM.  Upon  consideration  of  the 
within  petition,  it  Is  ordered  that  the  Judg- 
ment of  this  court  heretofore  filed  affirming 


the  Judgment  of  the  drcnlt  conrt  be  modified, 
and  that  the  Judgment  of  the  circuit  court  be 
reversed,  unless  the  plaintiff  shall,  within 
20  days  after  notice  of  the  filing  of  the  re- 
mittitur herein,  remit  so  much  of  the  Judg- 
ment as  Includes  the  penalty  recovered,  and, 
upon  snch  remittitur  being  entered,  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(101  a  c.  Dtt) 

STATE    T.    McCALIA.      (So.    912U 

(Supreme  Coait  of  South  Oudina.     Jane  29^ 
1916.) 

HoiaoiDB  «s»74— MAHsuixroHTSB— lRvai.011- 

TABT  MANSIJkUOHTEB. 

One  guilty  only  of  ordinary  negligence  in 
handling  a  pistol,  which  results  in  the  death  ot 
a  bystander,  may  be  convicted  ot  involnntaiy 
manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  97-101 ;   Dec.  Dig.  «=>74.] 

Watts,  J.,  dissenting. 

Appeal  from  General  Sessions  Circuit  Oonrt 
of  Abbeville  County ;   Ernest  Moore,  Judge. 

William  Henry  McCalla  was  convicted  ot 
manslaughter,  and  he  appeals.    Dismissed. 

Graydon  &  Graydon,  of  Abbeville,  for  ap- 
pellant B.  A.  Cooper,  SoL„  of  Lauroia,  for 
the  State. 

GART,  O.  J.  This  iB  an  appeal  from  the 
sentence  Imposed  upon  the  defendant  who 
was  convicted  of  manslaughter.  The  ques- 
tion is  whether  a  person  Is  subject  to  convic- 
tion for  Involuntary  manslaughter,  when  he 
Is  only  guilty  of  ordinary  negligence  in  han- 
dling a  pistol  which  results  in  the  killing  of 
a  bystander.  The  following  cases  show  that 
the  exceptions  raising  this  question  cannot  be 
sustained.  State  v.  Gilliam,  66  S.  C.  419,  45 
S.  E.  6;  State  v.  Tucker,  86  S.  a  2U,  68  8. 
EL  623;  State  v.  Revels,  86  S.  a  213,  6S 
S.  E.  623. 

nie  appellant's  attorney^  npon  request 
were  granted  permission  to  review  said  cas- 
es, but  this  court  is  satisfied  that  they  em- 
body sound  propositions  of  law,  and  see  no 
reasons  for  overruling  the  principles  upon 
which  they  were  decided. 

Appeal  dismissed. 

HYDRICK,  FRASBR,  and  GAGE,  JJ.,  con- 
cur. 

WATTS,  J.  I  dissent  The  Judges  charge, 
in  my  opinion,  was  erroneous  and  prejudi- 
cial to  the  defendant.  In  accidental  killing 
only  is  defendant  guilty  when  he  is  guilt}- 
of  gross  negligence  or  criminal  carelessness, 
and  not  ordinary  negligence. 
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OOl  S.  C.  304) 

STATB  T.  ENGLISH.     (No.  9122.) 

(Supreme  Court  of  South  Carolina.    Jane  80, 
1915.) 

1.  CoNSTiTDTiONAL  Law   9=383  —  Husband 
AND  WiF*  «=»303— Wife  Abawdonmknt— 

lUPRXBONiaCNT  FOB  "DEBT." 

Cr.  Code  1912,  making  it  a  miademeanor  for 
m.  husband  to  abandon  his  wUe  and  to  fail  to 
support  her  without  just  cause,  punishable  by 
imprisonment,   does  not  violate  Const   art.  1, 

5  24,  prohibitine  imprisonment  for  debt,  since 
the  imprisonment  is  not  for  any  "debt,"  but  for 
failure  to  obey  the  statute  obllKationa  incident 
to  the  marriage  contract  or  relation. 

[£d.  Note.— For  other  cases,  see  Clonstitution- 
al  Law,  Cent  EHg.  ({160-151%;  Dec.  Dig.  «=> 
83 ;  Husband  and  Wife^  Cent  Dig.  f  1101; 
Dec.  Dig.  «=380e. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Debt] 

2.  HVSBAKD  AND  Wm  «s»305— Wm  Aban- 
DONHKNT— DETENSXa. 

In  a  prosecution  under  Or.  C!ode  1912,  f 
697,  making  the  abandonment  of  a  wife  and 
failure  to  support  her  without  just  cause  a  mis- 
demeanor, punishable  by  imprisonment,  it  is  no 
defense  that  the  marriage  was  contracted  under 
the  proviso  of  section  889.  permitting  a  seducer 
to  escape  the  penalty  of  his  wrong  I^  marrying 
bis  victim. 

.  Note.— For  other  cases,  see  Husband  and 
ife,  (3ent  Dig.  |  1108;   Dec  Dig.  «s>S05.1 

8.  Mabbiaok  «=>36— Vaudiit— Mabbiaoe  to 
xlscafk  punishiubnt. 

A  marriage  resulting  under  the  proviso  of 
Cr.  Ciode  1012,  8  389,  penalising  seduction  under 
promise  of  marriage,  but  permitting  him  to  es- 
cape the  penalty  of  bis  wrong  by  marrying  his 
-victim,  is  valid. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  f  21;   Dec.  Dig.  <S=»36.] 

4.  Husband  and  Wura  «=9305— Wine' Aban- 
donment—Dsfsksks— Wife  NOT  Dependent 

JOB  SUPPOBT. 

It  is  no  defense  to  a  prosecution  under  Cr. 
Code  1012,  S_  697,  making  it  a  misdemeanor  to 
abahdon  a  wife  and  to  fail  to  support  her  with- 
out Just  cause,  that  she  was  not  dependent  upon 
her  husband  for  support,  and  that  her  parents 
were  able  to  support  her. 

[Ed.  Note. — For  other  cases,  see  Husband  and 

Wife.  Cent  Dig.  g  1103;   Dec.  Dig.  «=305.] 

6.  Husband  and  Wife  «=>314— Wife  Aban- 
donment—Excuse—Question FOB  JUBY. 
In  a  prosecution  under  Cr.  Code  1912,  } 
687,  nlaking  it  a  misdemeanor  to  abandon  a  wife 
and  to  fail  to  support  her  without  just  cause, 
.punishable  by  imprisonment,  defended  on  the 
ground  that  defendant  had  just  cause  or  excuse, 
because  before  her  marriage  to  him,  and  with- 
out his  knowledge  thereof  until  after  marriage 
•he  had  been  guilty  of  gross  immorality  with 
other  men,  evidence  held  to  make  the  just  cause 
or  excuse  a  question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Husband  and 

wife,  CentDig.  {  1111;  Dec.  Dig.  <8=»314.] 

6  Ckiminai,  Law   «=»1170— AppeaIt-Habm- 
Lsas  Ebbob— Question  of  Evidence. 

In  such  prosecution  the  exclusion  of  evi- 
dence that  the  wife  before  her  marriage  to  de- 
fendant, and  without  his  knowledge  thereof  until 
after  the  marriage,  had  been  guilty  of  immoral 
conduct  with  a,  particular  man,  was  harmless, 
where  other  evidence  of  like  character  was  re- 
ceived, and  where  her  confession  after  marriage 


that  before  marriage  she  had  I>een  guilty  of  in- 
cest was  likewise  received. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3145-3153;  Dec.  Dig.  t=> 
1170.] 

Appeal  from  General  Sessions  Circuit  Ck>urt 
at  Marlboro  County;    H.  F.  Rice,  Judge. 

Brooks  Ensllsh  was  convicted  of  abandon- 
ment of  his  wife  and  failure  to  support  Iier 
without  Just  canae^  and  he  appeals.  Af- 
firmed. 

J.  K.  Owens  and  8.  S.  Tlsonj  both  of  Ben- 
nettsviUe,  for  appellant  Townsend  &  Kog- 
ers,  of  BennettsTlUe,  for  the  State. 


GAGB,  J.  The  defendant  was  tried  and 
convicted  for  a  violation  of  section  697  of 
the  CrUnlnal  CJode  of  1912,  the  law  which 
makes  It  a  misdemeanor  for  a  husband  to 
abandon  bis  wife  and  to  fail  to  support  her 
without  Just  cause.  The  appeal  Is  from  a 
judgment  of  Imprisonment  entered  upon  the 
verdict 

There  are  five  exceptions;  the  second  Is 
split  Into' five,  and  the  third  Is  split  Into  four, 
alleged  errors.  But  the  appellant's  counsel 
concedes  in  bis  argument  that  the  case  pre- 
sents really  only  four  Issues,  and  he  has  stat- 
ed them  thus,  he  contends:  (1)  That  the  stat- 
ute in  the  case  Is  In  violation  of  section  24, 
article  1  of  the  Constitution  of  1895;  (2)  that 
the  marriage  was  Illegal  because  bad  under ' 
the  provisions  of  section  389  of  the  Criminal 
Code  of  1912 ;  (3)  that  the  wife-  was  admit- 
tedly not  dependent  upon  her  husband  for 
support  and  that  circumstance  bars  the  pros- 
ecution ;  (4)  that  the  husband  had  "Just  cause 
or  excuse"  to  abandon  and  fall  to  support  bis 
wiife,  because,  before  her  marriage  to  him, 
and  without  his  knowledge  thereof  until  after 
marriage  with  blm,  she  had  been  guilty  ol 
gross  Immorality  with  other  men. 

History:  The  prosecutrix  was  married  to 
the  defendant  in 'the  latter  part  of  1911  when 
she  was  17  years  old.  The  marriage  result- 
ed under  the  proviso  of  section  389  of  the 
Criminal  Code;  that  which  permits  a  seducer 
to  escape  the  penalty  of  his  wrong  by  marry- 
ing his  victim.  The  defendant  abandoned 
his  wife  In  the  early  months  of  1912,  and 
has  admittedly  done  nothing  since  then  to- 
wards her  support.  She  gave  birth  to  three 
children,  one  in  1911,  one  in  1913,  and  one  In 
1914,  all  now  dead,  and  all  by  the  defendant, 
so  she  swears.  The  defendant  did  not  deny 
the  paternity  of  the  first  child,  but  did,  by 
necessary  Inference,  deny  that  of  the  others. 

It  was  admitted  at  the  trial  on  i^Jrcuit, 
that  the  prosecutrix  and  the  defendant  had 
been  married,  and  that  the  defendant  had 
abandoned  her  and  failed  to  supply  her  with 
the  necessaries  of  life.  The  excuse  for  his 
conduct  is  that  be  had  Just  cause  to  abandon 
his  wife ;  that  the  marriage  is  of  no  force, 
because  contracted  under  compulsion;  that 
the  statute  creating  the  offense  is  against  the 
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fundamental  law;  that  the  wife  is  not  de- 
pendent upon  him  for  support,  because  her 
father  is  able  to  do  that  for  her.  These  de- 
fenses are  but  a  restatement  of  the  four  ex- 
ceptions. They  will  be  considered  In  the 
order  first  hereinabove  stated. 

[1]  I.  It  Is  true  the  Constitution  of  1895, 
and  for  that  matter  most  others,  prohibit 
imprisonment  for  debt  except  in  cases  of 
fraud.  From  that  fundamental  it  is  argued: 
(1)  That  defendant  made  a  contract  of  mar- 
riage with  the  woman ;  (2)  that  his  failure  to 
suiH)ort  her  constituted  a  breach  of  the  con- 
tract; and  (3)  that  for  such  breach  the  IJeg- 
Islature  cannot  penalize  the  defendant  by  im- 
prisonment. The  argument  is  not  sound ;  the 
conclusion  is  too  general  for  the  limited 
character  of  the  premises. 

It  Is  true  marriage  has  been  termed  by 
our  courts  a  dvil  contract,  but  It  has  not 
been  confined  to  that  definition.  Issues  de- 
pend upon  it,  and  results  spring  out  of  it 
which  do  not  follow  upon  the  performance  or 
the  breach  of  other  contracts.  A  relation- 
ship Is  not  much  simplified  by  calling  it  a 
contract,  for  thereout  may  arise  multitudi- 
nous and  different  rights. 

Coming  now  to  the  minor  premise  of  the 
argument:  It  is  true  one  of  the  many  obliga- 
tions of  the  marriage  contract  is  that  rest- 
ing on  the  husband  to  support  the  wife, 
however  poorly  that  obligation  may  in  fact 
be  sometimes  performed.  The  implied  con- 
tract to  support  is  incident  to  the  marriage 
relation.  But  the  parties  to  the  marriage 
contract  are  not  alone  interested  in  the  per- 
formance of  the  implied  obligation  to  support 
All  those  who  constitute  organized  society 
have  a  direct  interest  in  that  event.  The 
state  baa  always  busied  itself  about  the 
domestic  relations;  about  marriage  and  who 
may  contract  It,  and  bow  women  may  be 
protected  from  the  force  and  stratagem  of 
men;  about  children,  their  education,  and 
their  employment;  about  morality  and  how 
it  shall  be  preserved  in  the  family.  Those 
forces  which  operate  to  impair  the  integrity 
of  the  family  will  finally  sap  the  foundations 
of  the  state.  Society  is  interested  that  the 
family  shall  be  maintained  first  of  all  by 
meat  and  bread.  The  state  may  command 
that  in  behalf  of  all  its  members;  it  has 
commanded  it  by  the  statute  under  review. 
The  penalty  for  the  breach  of  the  command 
is  imprisonment  But  that  is  not  for  any 
"debt"  due  by  the  husband  to  the  wife; 
it  Is  for  the  husband's  failure  to  obey  so- 
ciety's law,  made  tor  society's  subsistence. 

l^e*  case  is  likened  to  the  criminal  statute 
against  bastardy.   There  it  was  held: 

"A  fine  imposed  for  the  violation  of  a  statute 
is  not  a  'debt,'  within  the  constitutional  provision 
forbidding  imprisonment  for  debt,  •  »  *  the 
term  'debt*  is  to  be  understood  as  an  obligation 
arising  otiierwise  than  from  the  sentence  of  a 
court  for  the  breach  of  •  •  •  (a  public  du- 
ty)." State  V.  Brewer,  38  S.  C.  268.  268,  16 
S.  B.  1001.  1003.  19  L.  R.  A.  362,  37  Am.  St 
Sep.  752. 


This  case  does  not  fall  within  the  strictures 
of  Elx  parte  HoUman,  79  S.  C.  13,  60  S.  E.  19, 
21  L.  11.  A.  (N.  S.)  242,  14  Ann.  Cas.  1105. 

In  our  opinion  tne  statute  is  not  within  tbe 
constitutional  prohibition. 

[2,  3]  II.  A  sufficient  answer  to  the  secmid 
contention,  that  the  marriage  is  void  because 
contracted  under  duress,  is  that  the  defend- 
ant would  thereby  completely  evade  two 
statutes,  that  one  now  under  review,  and 
section  389  which  penalizes  seduction  under 
promise  of  marriage.  The  defendant  escaped 
imprisonment  for  a  violation  of  that  statute 
by  marrying  his  victim,  an  act  made  permis- 
sible by  the  proviso  to  that  statute ;  he  novr 
seeks  to  escape  imprisonment  for  a  vioiatloa 
of  section  697,  because,  in  ^ect  he  bad 
aifbretime  violated  another  law.  There  would 
be  some  manifestation  of  the  spirit  of  jus- 
tice, if  the  defendant  should  now,  after  ignor- 
ing his  marriage  vows,  submit  himself  to  be 
punished  for  the  first  wrong  he  did ;  but  he 
does  not  do  that  The  statute  penalizing  se- 
duction under  promise  of  marriage  has  not 
been  directly  assailed ;  but  it  may  be  sus- 
tained under  like  principles  as  the  statute 
now  under  review.  The  second  exception  is 
therefore  without  merit 

[4]  III.  The  third  exception  Is  faulty  on 
its  face.  To  sustain  it  would  be  to  acquit 
those  wrongdoers  who  may  have  married 
women  with  parents  able  to  support  them, 
and  to  convict  those  wrongdoers  who  ma.T 
have  lunarried  women  whose  parents  are 
poor. 

[6, 6]  IV.  The  last  exception  involves  a 
construction  of  those  words  of  the  statute 
which  "excuses"  the  husband  to  abandon  his 
wife,  and  the  rulings  and  charge  of  the  cir- 
cuit court  thereabout 

The  court  was  requested  by  the  defendant 
to  charge,  and  did  so  charge,  that  "what  is 
Just  cause  or  excuse  is  a  question  for  the 
jury."  The  defendant  tendered  one  witness 
to  prove  that  the  wife  after  her  marriage 
told  the  husband  that  she  had  before  mar- 
riage been  guilty  of  incest  The  testtmony 
was  received.  The  defendant  tendered  a 
witness  (Oscar  Odom)  to  prove  that  before 
the  marriage  he  and  the  prosecutrix  had 
been  guilty  of  immoral  -conduct,  unknown  to 
the  defendant  before  marriage.  That  testi- 
mony was  received.  A  witness  (Bradford 
Quick)  was  tendered  to  prove  like  conduct 
by  the  prosecutrix  with  him.  The  court 
ruled  "if  it  is  after  marriage  it  is  competent: 
if  it  was  prior  to  marriage  it  is  incompetent" 
The  witness  did  not  fix  the  time,  .and  he  did 
not  answer.  The  objection  therefore  that 
Quick's  testimony  was  rejected  cannot  avail, 
because  Odom's  testimony  of  like  character 
was  received,  and  so  was  the  testimony  about 
incest  Nor  can  the  defendant  object  that 
the  court  left  it  to  the  Jury  to  ascertain  what 
amounted  to  Just  cause ;  the  defendant  sug- 
gested that  view  to  the  court 

The  wife  denied  the  testimony  abont  In- 
cest and  the  testimony  of  Odom.    The  Issue 
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thereabout  was  for  the  jury,  and  if  the  Jury 
concluded  that  the  wife  swore  truly,  then 
the  defendant  was  left  without  }ust  cause 
or  excuse  for  his  abandonment  of  her. 

In  any  view  of  the  cause  the  Judgment  of 
the  circuit  court  must  be  affirmed;  and  it 
Is  so  ordered. 

GARY,  C.  J.,  and  HTDRICK,  WATTS,  and 
FRASBR,  JJ.,  concur. 

ClOO  3.  C.  227)  — — 

PREACHER  T.  SOUTHERN  EXPRESS  CO. 
(No.  9127.) 

(Supreme  Court  of  South  CJaroUna.     Jul;  8, 
1915.) 

On  rehearing.  Modified,  and  reversed  con- 
ditionally. 

E'or  former  opinion,  see  100  S.  C.  227,  84 
S.  B.  1008. 

PER  (3URIAM.  Upon  consideration  of  the 
foregoing  petition,  it  is  ordered  that  the 
judgment  of  this  court,  affirming  the  judg- 
ment of  the  circuit  court,  be  modified,  and 
that  the  judgment  of  the  circuit  court  be 
reversed,'  unless  the  plaintur  shall,  within 
20  days  after  notice  of  the  filing  of  the  re-' 
mlttitur  herein,  remit  so  much  of  the  judg- 
ment as  includes  the  penalty  recovered,  and, 
upon  his  entering  such  remittitur,  that  the 
judgment  of  the  drcnit  court  be  affirmed. 

(76. W.  Va.  S22) 

BAILEY  V.  GOLLEHON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
June  8,  1915.) 

Dissenting  opinion. 

For  majority  opinion,  see  85  S.  E.  556. 

WILLIAMS,  J.  Leaving  out  of  considera- 
tion the  direct  testimony  of  defendant  that 
he  saw  Bailey  take  the  papers  out  of  Bar- 
man's pocket,  and  later  saw  him  open  the 
stove  door,  the  remaining  facts,  that  may 
be  regarded  as  clearly  established  facts,  are 
not  sufficient  to  warrant  the  court  in  saying, 
as  matter  of  law,  that  probable  cause  ex- 
isted for  believing  Bailey  guilty  of  the  crime 
with  which  he  was  charged.  No  other  wit- 
ness corroborates  defendant  in  respect  to 
what  he  says  he  saw  Bailey  do,  and  Bailey 
flatly  contradicts  him.  Their  credibility,  as 
well  as  the  credibility  of  every  other  witness, 
was  a  jury  question.  I  do  not  think  the  evi- 
dence warrants  the  assertion  of  fact  In  the 
opinion  that  "Bailey  was  the  only  person  in 
the  room  who  was  clearly  and  undoubtedly 
in  a  position  from  which  the  package  could 
have  been  taken  and  put  in  the  stove,  with- 
out Barman's  knowledge."  Barman  had  the 
papers  in  his  right  coat  pocket,  and  was  sit- 
ting at  the  table.  Bailey  swears  that  Peery 
was  standing  at  Barman's  right  side,  and 
was  nearer  to  him  than  he  was.  Bailey  is 
corroborated  by   Peery,   who  says   he  was 


standing  so  close  to  Barman  that  Bailey 
could  not  have  taken  the  papers  out  of  Bar- 
man's pocket  without  his  (Peery's)  knowing 
it  No  witness,  except  defendant,  says  Bailey 
opened  the  stove  door,  and  no  one  else  pres- 
ent appears  to  have  suspected  that  Bailey 
took  the  papers.  Be  was  proven  to  have  a 
good  reputation.  The  only  material  facts 
tending  to  show  probable  cause,  not  contro- 
verted, were  the  loss  of  the  papers  and  the 
subsequent  finding  of  their  charred  remains 
in  the  stove.  It  is  not  shown  that  Bailey 
had  any  motive  for  destroying  them,  and, 
apart  from  defendant's  testimony,  there  was 
as  much  ground  to  suspect  Peery  as  Bailey, 
and  not  a  sufficient  ground  to  warrant  a  rea- 
sonable belief  that  either  of  them  was  guilty. 
The  prosecuting  attorney  testified  that  all  he 
knew  of  the  cominlssion  of  the  alleged  crime, 
at  the  time  he  advised  the  prosecution  of 
Bailey,  was  what  defendant  had  told  him, 
and  that  he  so  advised  because  he  believed 
his  statements  to  be  true.  If  what  defendant 
says  he  saw  was  true,  it  amounted  to  more 
than  probable  cause;  it  was  direct  evidence 
of  guilt  But,  if  it  was  not  true,  there  are 
not,  in  my  opinion,  sufficient  uncontroverted 
facts  to  show  probable  cause;  hence  that 
question  was  properly  submitted  to  the  jury. 
The  case  was  fairly  tried  upon  an  the  evi- 
dence, and  instructions,  as  to  the  law,  which 
were  even  more  favorable  to  defendant  than 
the  law  warrants,  and  I  do  not  think  the 
court  has  any  right  to  disturb  the  jury's  ver- 
dict   I  would  affirm  the  judgment 


(76  W.  Va.  B31) 
MARSHALL  ▼.   NICOLETTB   LUMBER 
CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
June  15.  1015.) 

(SvHa^ue  hv  the  Court.) 

1.  BQurrr  €=>446— Biti,  of  Review— Right. 
■  A  bill  of  review  lies  to  error  of  law,  but 

not  to  an  erroneous  conclusion  on  evidence. 

[Ed.  Note.— For  other  cases,  see  B/quity,  Cent 
Dig.  SJi  1079-1090;  Dec  Dig.  <S=»440.] 

2.  Equity  <s=>447— Bill  or  Review— Right- 
Newly  DiscoYEBED  Evidence— Dilioence. 

For  a  party  to  maintain  a  bill  of  review  on 
after  discovered  evidence,  it  must  appear  that 
due  diliKence  by  him  on  the  former  bearing 
wonld  not  have  brought  to  light  the  new  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  ji§  1091-1094;  Dec.  Dig.  ®=»447.] 

8.  Equity  ®=>447— Bill  of  Review— Newly 
DiscovEBEO  Evidence  —  What  Consti- 
tutes. 

Additional  evidence  of  the  same  kind  and 

to  the  same  point  is  comuIatiTe  and  will  not 

avail  as  after  discovered  evidence  to  maintain 

a  bill  of  review. 
[Ed.  Note. — For  other  cases,  see  Equity,  Cent 

Dig.  §S  1091-1094;  Dec.  Dig.  «=3447.] 

Appeal  from  Circuit  Court,  Wood  County. 

Bill  of  review  by  T.  Marcellns  Marshall 
against  the  Nicolette  Lumber  Company  and 
othera  From  decree  for  defendants,  plain- 
tiff appeals.    Affirmed. 


OssFor  other  cases  see  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Merrick  &  Smith,  of  Parkersburg,  for  ap- 
pellant. Hall  &  Hall,  of  Sutton,  and  Van 
Winkle  &  Ambler,  of  Parketsburg,  for  appel- 
leea. 

BOBINSON,  P.  Tbe  decree  appealed  from 
dismisses  a'  bill  of  review.  A  thorough  con- 
sideration of  tbe  record  leads  ua  to  the  con- 
clusion that  It  Is  right  Tbe  alleged  errors 
of  law  in  the  former  decree  are  not  found. 
The  evidence  alleged  and  submitted  as  newly 
discovered,  by  tbe  use  of  reasonable  diligence 
could  have  been  submitted  on  the  former 
hearing.  Besides,  it  is  merely  cumulative  to 
the  previous  evidence. 

t1]  If  there  la  error  in  the  decree  sought 
to  be  opened  by  the  bill  of  review.  It  is  pure- 
ly one  In  the  determination  of  the  facts — an 
erroneous  finding  on  the  evidence.  We  do 
not  say  that  the  former  decree  is  erroneous 
in  any  particular,  for  we  do  not  have  it  on 
appeaL  It  is  before  us  only  on  bill  of  re- 
view. We  simply  say  that  no  error  was 
committed  in  entering  the  former  decree  un- 
less it  be  that  the  court  wrongly  adjudged 
the  issue  of  fact  arising  on  the  pleadings  and 
evidence.  On  bill  of  review  we  have  no  prov- 
ince to  correct  such  error  if  it  ezista  A  bill 
of  review  lies  to  error  of  law,  but  not  to  an 
erroneous  conclusion  on  evidence.  Lorentz 
V.  Lorentz,  32  W.  Va.  556,  9  S.  E.  886;  Dunn 
V.  Benlck,  40  W.  Va.  349,  22  S.  E.  66;  Dun- 
fee  V.  Chllds,  59  W.  Va.  225,  53  S.  B.  209. 

[2]  On  the  score  of  after  discovered  evi- 
dence the  bill  of  review  is  plainly  not  main- 
tainable. That  which  was  submitted  as  after 
discovered  evidence  can  not  be  considered  as 
such.  It  seems  Useless  to  go  into  details 
here.  It  suffices  to  say  that  it  is  clearly  ap- 
parent from  the  record  tliat,  though  the  evi- 
dence now  sought  to  be  relied  on  is  in  a 
sense  newly  discovered,  the  use  of  the  most 
ordinary  diligence  would  have  produced  it 
on  the  former  hearing.  A  litigant  can  not 
close  his  eyes  to  reasonable  sources  of  evi- 
dence prior  to  a  submission  and  determina- 
tion of  his  cause,  and  then  after  the  decree 
is  entered  against  him  become  so  Spurred  to 
tbe  diligence  which  he  should  have  observed 
in  the  first  instance  that  he  may  obtain  a 
re-hearing  by  submitting  evidence  obtainable 
on  the  previous  bearing.  An  essential  of  the 
rule  for  a  bill  of  review  on  after  discovered 
evidence,  is  that  the  new  testimony  could 
not  have  been  obtained  with  reasonable  dili- 
gence on  the  former  hearing.  It  must  appear 
that  the  party  was  diligent  In  collecting  his 
evidence  on  the  former  hearing  and  that  due 
diligence  under  all  the  circumstances  would 
not  have  brought  the  new  evidence  to  light 
before  tbe  decree.  Halstead  v.  Horton,  38 
W.  Va.  727,  18  S.  B.  953.  AU  the  cases  say 
this. 

In  this  case  plaintiff  was  certainly  derelict 
In  not  producing  on  the  original  hearing  the 
evidence  he  now  brings  forward.  He  was 
seeking  to  prove  liability  on  a  logging  con- 
tract, so  that  he  might  obtain  a  decree  for 


the  amount  of  an  order  which  one  of  the 
parties  selling  the  logs  had  given  him  on 
those  to  whom  they  were  sold.  Naturally  he 
should  have  looked  to  the  parties  to  the  con- 
tract for  evidence  of  what  was  due  under  it 
They  kept  the  very  books  and  were  in  pos- 
session of  tbe  same  evidence  that  he  would 
now  bring  up  iHi  a  re-hearing.  He  most  have 
known  on  the  former  hearing  that  the  evi- 
dence he  now  seeks  to  r^  on  was  in  their 
poasesalon.  True^  plaintiff  to  an  extent 
sought  this  source  of  evidence  on  the  former 
hearing,  but  did  not  deeply  probe.  Though  the 
process  of  the  court  and  a  full  examinatioa 
of  the  witnesses  naturally  available,  would 
have  produced  all  that  he  now  presenta.  be 
did  not  on  the  former  hearing  go  far  toward 
obtaining  it  That  which  he  presents  as  after 
discovered  evidence  to  be  read  in  support  of 
the  bill  of  review,  la  reaUy  not  the  kind  of 
after  discovered  evidence  which  can  have 
place  in  overturning  a  decree  fairly  and  con- 
siderately entered  and  foreclosed.  For,  rea- 
son pointed  plaintiff  to  the  same  evidence  on 
the  former  hearing.  With  only  ordinary  dili- 
gence it  would  have  been  forthcoming.  A 
comparison  of  the  evidence  taken  befbre 
the  decree  with  that  subsequently  introduced, 
shows  clearly  that  the  latter  by  simple  dili- 
gence could  have  been  known  and  put  in  be- 
fore. Nff  such  newly  discovered  evidence 
can  be  read  in  support  of  a  bill  of  review. 

[3]  Again,  it  appears  from  the  original  evi- 
dence and  that  now  asked  to  be  read  that  the 
latter  is  merely  cumulative  to  the  former. 
It  is  only  additional  evidence  of  tbe  same 
kind  to  the  same  point  It  is  not  dissimilar 
to  the  previous  evidence.  It  does  not  prove 
some  distinct  affirmative  fact  not  proved, 
and  which  no  evidence  tended  to  prove  on  the 
former  bearing.  Additional  evidence  of  the 
same  kind  and  to  the  same  point  is  cumula- 
tive and  will  not  avail  as  after  discovered 
evidence  to  maintain  bill  of  review.  It  fs 
the  resemblance  of  the  facts  to  those  pre- 
viously,  proved  that  makes  them  cumulative. 
Grogan  v.  BaUway  Co.,  80  W.  Va.  415,  10  a 
B.  563.  The  facts  sought  to  be  established 
by  the  alleged  after  discovered  evidence  re- 
lied on  in  this  case,  are  predaely  the  same 
facts  which  were  son^t  to  be  established  bj 
the  evidence  on  the  former  hearing. 

In  the  light  of  the  foregoing  observatlona, 
we  must  affirm  the  decree  compUIned  of. 

LTNOH,  J„  absent 


(7*  w.  V*.  5M> 

MOBGAN  et  aL  ▼.  POOL  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jnne  16.  1916.) 

(BylXabu*  ly  th«  Covrt.) 

CAircKi.i.AnoN     or    Instkumsntb    4s>27  — 

BioHT  OF  Action — Fobfbited  liAifoa 

A  former  owner  who  ha*  lost  title  bj  (oi^ 

feiture  to  tbe  state,  has  no  real  litifrable  ruot 

in  the  land  while  the  title  ii  so  vested.    He  can 
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maistain  no  salt  ia  retnrd  to  die  land  while 
the  state  faaa  the  forfeited  title,  other  than  a 
petition  to  redeem  filed  in  the  special  uroceed- 
UK  therefor  provided  by  statute. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Jnstrumenta,  Cent.  IXg.  U  HU-^;  Dec.  Dig. 
«s>2i.] 

Appeal  from  Circuit  Court,  Roane  County. 

Suit  by  Amanda  J.  Morgan  and  others 
against  W.  P.  Pool  and  others.  From  de- 
cree for  d^endanta,  plalntiffa  appeaL  Mod- 
ified and  affirmed. 

B.  a.  Bills,  of  Parkersburg,  and  J.  W. 
Ziance  and  Ryan  &  Boggeaa,  all  of  Spencer, 
for  appellants.  Pendleton,  Mathews  &  Bell, 
of  Spencer,  for  appellees. 

BOBINSON,  P.  Amanda  J.  Morgan  and 
hnsband  conTeyed  to  Pool  a  small  parcel  of 
land.  By  this  suit  tliey  seek  to  cancel  the 
conveyance  as  having  been  obtained  from 
them  by  deception  and  fraud.  Having  been 
denied  relief  by  the  circuit  court,  they  have 
appealed. 

By  the  pleadings  and  proof  it  appears  that 
plalntUTs  did  not  own  the  laud  when  they 
conwyed  to  Pool  and  would  not  own  it  now 
If  the  conveyance  was  canceled.  Long  before 
the  conveyance  to  Pool,  plaintiffs  bed  allowed 
the  title  to  the  land  to  become  forfeited  to 
and  Tested  In  the  State.  It  has  not  been  re- 
deemed. The  State  has  the  title;  Plaintiffs 
have  no  title.  The  most  that  they  have  is  a 
noere  grace  to  redeem.  Of  that  they  have  not 
aT«iiled  themselves.  They  lost  nothing  by  the 
conveyance  to  Pool,  and  he  gained  nothing 
thereby,  unless  It  be  that  the  conveyance  op- 
erated to  transfer  from  the  one  to  the  other 
the  mere  privilege  of  redempti(»i  which  the 
law  accords.  Whether  it  so  affected  the  priv- 
ilege of  redempti(»i,  we  do  not  decide.  That 
question  belongs  to  another  proceeding — the 
one  which  the  law  has  specially  prescribed 
for  praying  redemption  of  lends.  The  land 
cannot  be  redeemed  In  this  suit  It  can  only 
be  redeemed  in  a  suit  pursuant  to  the  provi- 
sions of  Code  1913,  ch.  106.  Until  the  land 
la  redeemed  pursuant  to  law,  neither  plaln- 
tlfls  nor  Pool  have  the  least  title  to  It  Nor 
do  we  know  that  they  will  ever  ask  the  priv- 
ilege of  redemptl<Mi.  Besides,  the  State  may 
transfer  the  title  so  that  the  privilege  to  them 
will  be  forever  gone. 

All  this  b&ng  true,  what  have  plaintiffs  and 
Pool  to  litigate  about  In  this  cause?  Assured- 
ly nothing.  Shall  plaintiffs  be  given  a  rem- 
edy when  they  have  no  right?  Before  they 
can  have  what  they  pray  for  herein,  they 
must  show  that  the  land  Is  theirs,  clouded  by 
a  deed  obtained  from  them  by  fraud.  A  court 
ot  equity  is  not  open  to  do  a  vein  thing.  A 
cancellation  of  the  deed  to  Pool  will  not  give 
than  the  land.  Were  we  to  cancel  the  deed, 
the  land  would  still  belong  to  the  State,  and 
plaintiffs  would  have  nothing  more  than  they 
mow  have.    It  may  be  said  that  they  should 


be  allowed  to  have  the  conveyance  canceled 
so  as  to  settle  that  they  may  redeem.  But 
the  question  who  may  exert  the  mere  priv- 
ilege of  redemption  which  the  law  In  Its 
grace  accords,  belongs  exclusively  to  a  suit 
instituted  by  the  commissioner  of  school 
lands.  The  privilege  to  redeem  has  been  ex- 
tended in  no  other  way  by  the  law.  A  read- 
ing of  Code  1913,  ch.  105,  will  disclose  the 
policy  of  confining  the  question  of  redemption 
to  the  proceeding  provided  for  therein.  An 
independent  suit  might  thwart  that  p(dlcy. 
Besides,  why  should  we  here  cancel  the  deed, 
to  Pool  80  that  plaintiffs  may  redeem,  when 
we  do  not  know  that  they  wUl  ever  ask  to 
do  BO  in  the  manner  prescribed  by  law  or  that 
the  privilege  can  be  accorded  to  them  if  they 
do  ask  It*? 

That  a  former  owner  who  has  lost  title  by 
forfeiture  to  the  State  has  no  lltlgable  right 
in  the  lend  while  the  title  Is  so  vested,  is  well 
settled.  He  can  maintain  no  suit  in  regard  to 
the  land  while  the  state  has  the  forfeited  title, 
other  than  a  petition  to  redeem  filed  in  the 
special  proceeding  therefor  provided  by  stat- 
ute. He  can  not  maintain  ejectment,  suit  to 
remove  cloud,  or  other  proceedtog  based  on 
title  to  the  laud,  for  he  has  no  title.  The 
only  action  which  he  can  take  about  the  for- 
feited land,  Is  to  ask  of  the  State  the  grace 
which  it  may  accord  if  it  has  not  already 
given  the  title  to  one  more  deserving.  Law- 
son  V.  Pocahontas  Thin  Vein  Coal  Land  Co., 
73  W.  Va.  296,  81  S.  B.  583 ;  State  v.  Math- 
ews, 68  W.  Ve.  89,  69  S.  B.  644 ;  Stockton  v. 
Craig,  56  W.  Va.  464,  49  S.  B.  386;  Blathews 
V.  Glenn,  100  Va.  352,  41  S.  B.  735;  King  v. 
MuIIlns,  171  U.  S.  404,  18  Sup.  Ct  925,  43 
L.  £0.214. 

Flaintlfls  have  neither  a  legal  nor  an  equi- 
table right  on  which  they  may  maintain  this 
suit  The  relief  for  which  they  prayed  was 
properly  denied.  But  the  decree  went  fur- 
ther and  declared  "that  the  defendant  W.  P. 
Pool  do  hold  the  1%  acres  of  land  in  the  biU 
and  exhibits  mentioned  and  described,  free 
from  the  claims  of  the  plaintiffs  and  all  per- 
sons claiming  under  them."  It  further  ad- 
judicated that  an  oil  lease  executed  by  Pool, 
covering  the  land,  was  a  good  and  valid  lease 
and  that  Pool  should  take  the  royalties  there- 
I  under.  Bvidently  the  court  entertained  the 
suit  and  passed  on  the  question  of  fraud, 
finding  in  fbvor  of  Pool  The  record,  how- 
ever, shows  no  better  title  or  right  In  Pool 
than  in  plaintiffs.  Neither  of  them  should  be 
decreed  rights  in  the  land,  so  long  as  It  ap- 
pears that  the  title  thereto  Is  in  the  State. 
Wherein  the  decree  goes  further  than  to  dis- 
miss the  bill.  It  la  wrong.  It  will  now  be  here 
modified  by  striking  from  It  all  adjudication 
other  than  the  dismissal  of  plaintiffs'  bill, 
and  as  so  modified  It  will  be  afilrmed. 

LTNCH,  J.,  absent 
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R.  D.  JOHNSON  MILLING   CO.  v.  READ 

et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
June  22,  1915.) 

(SyUaliut  by  the  Court.) 

1.  Equity  €=3132—Pabtiss— Designation  in 
pusadinq. 

Naming  a  person  in  the  caption  of  the  bill 
as  a  defendant  and  serving  him  with  process 
are  not  alone  sufficient  to  constitute  such  person 
a  party  to  the  suit  so  as  to  authorize  the  grant- 
ing of  relief  against  him.  An  averment  showing 
his  interest  in,  and  relation  to,  tlie  subject-mat- 
ter of  suit  and  a  prayer  for  relief  against  him 
are  indispensable. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §  312;   Dec  Dig.  €=>132.1 

2.  Equitt  ®=3427— PutADiNO— Pbatbb— Gbn- 

KBAL   RELIEI'. 

A  prayer  for  general  relief  does  not  war- 
rant the  granting  of  relief  against  a  person,  in 
respect  of  whom  no  allegation  is  made  and  no 
special  relief  asked. 

[Ed.  Note. — ^For  other  cases,  see  Equity,  Cent 
Dig.  a  1001-1014;  Dec.  Dig.  ®=>427.] 

3.  Equity  $=>427—Keli£i^— General  Pbayxb. 

A  judgment  creditors'  bill  to  enforce  liens 
against  a  debtor's  land,  to  which  other-  lienors 
and  the  debtor's  wife  are  named  as  defendants, 
and  in  which  the  only  allegation  respecting  the 
wife's  interest  in  the  suit  is  that  some  of  the 
judgments  are  against  her  and  her  husband 
jointly,  and  which  contains  a  prayer  for  special 
relief  against  the  husband  only,  and  also  a 
prayer  for  general  relief,  will  not  authorize  the 
granting  of  relief  against  the  wife. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  $§  1001-1014;  Dec  Dig.  <8=s>427.1 

4.  Cbeditobs'  Suit  €s»28— Intebvention  — 
sofficienoy. 

Uer  filing  a  so-called  answer  to  such  a  bill, 
claiming  title  to  some  of  the  lands  averred  in 
the  bill  to  be  her  husband's  land,  does  not  sup- 
ply the  lack  of  proper  averment  in  the  bill,  or 
make  the  wife  a  party  against  whom  relief  qan 
be  granted. 

[Ed.  Note.— For  other  cases,  see  Creditors' 
Suit,  Cent.  Dig.  {g  115,  116.  118-121, 125;  Dec 
Dig.  «=»2a] 

5.  Equity  ®=»118— Amendment— New  Pabty. 

Such  bill  is  amendable,  for  the  purpose  of 
making  the  debtor's  wife  a  party  and  attacking 
conveyances  made  by  him  to  her,  either  volun- 
tary or  fraudulent,  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  bis  creditors,  pro- 
vided always,  such  amendment  be  made  with 
reasonable  diligence. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  S§  258,  554,  690;   Dec  Dig.  «=»118.] 

6.  Equity  <e=>118— Amendment— Laches. 

Delay  in  making  such  amendment  for  eight 
years,  without  excuse  therefor,  constitutes  lach- 
es, and  justifies  the  court  in  rejecting  it  on  de- 
murrer. A  court  of  equity  responds  only  to  con- 
science, good  faith,  and  reasonable  diligence. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent 
Dig.  §g  258,  554,  590;   Dec.  Dig.  <S=>11&] 

7.  Equity  ®=»271— Pleading — New  Subjeot- 
Hatteb — Laches. 

The  same  degree  of  diligence  is  required  in 
amending  a  bill  so  as  to  introduce  new  subject- 
matter,  as  is  required  in  bringing  an  original 
suit 

[Bid.  Note. — ^For  other  cases,  see  Equity,  Cent. 
Dig.  §§  558-660;    Dec.  Dig.  <S=»271.] 


8.  Equity  <g=>271— Amendment— Statute. 

Section  12,  c.  125,  Code  1913  (Sec.  47C6) 
does  not  give  a  plaintiff  an  absolute  right  and 
unlimited  time,  after  appearance  by  defendant, 
to  amend  his  bill.  The  right  to  amend  depends 
on  whether  substantial  justice  will  be  promoted 
thereby,  a  question  which  must  be  determined 
by  the  court  The  statute  does  not  preclude  the 
defense  of  laches  as  a  bar  to  the  right 

[Ed.  Note.— For  other  cases,  see  Ekiuity,  Cent 
Dig.  |§  558-560;    Dec.  Dig.  <S=271J 

9.  Fraudulent  Conveyanceb  €=i300 — Suffi- 
ciENOY  OF  Evidence — Conveyance  to  Win. 

The  burden  is  on  the  wife  who  claims  lands 
by  conveyance  from  her  insolvent  husband, 
against  bis  creditors,  to  establish  by  clear  and 
convincing  proof  that  the  land  was  purchased 
for  her  with  her  own  means;  and,  if  the  testi- 
mony shows  that  the  only  means  she  had  was 
money  received  from  her  mother's  estate  25  or 
30  years  before  her  husband's  conveyance  to 
her,  and  that  she  turned  the  money  over  to  him, 
taking  no  note  or  writing  evidencing  the  trans- 
action as  a  loan,  and  neither  of  them  keeping 
an  account  thereof,  the  presumption  is  that 
she  intended  it  as  a  gift  to  him. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  ||  896-003 ;  Dec  Dig. 
<S=>300.] 

10.  Deeds  <&=>69  —  Refobmation  of  Inbibu- 
ments  «=3l(;— Validitt— Mistakx  of  Gear- 
Toa.  • 

In  the  absence  of  fraud  on  the  part  of  the 
grantee,  or  mutuality  of  mistake  bv  both  par- 
ties to  a  deed,  it  will  not  be  set  aside  or  altered 
on  the  ground  that  the  grantor  was  ignorant  of 
its  contents. 

[Ed.  Note. — For  other  cases,  see  Deeds.  Cent 
Dig.  U  156-164;    Dec  Dig.  «=>68;  Befonna- 
tion  of  Instruments,  Cent  Dig.  i  68;   Dec  Dig. 
€=»16.] 
IL  Justices  of  the  Peace  ®=382— Pbocess 

— Return  of  Service — Conclusiveness. 
The  return  of  a  constable  on  a  summons  is- 
sued by  a  justice,  in  a  case  in  which  he  has 
jurisdiction  of  the  subject-matter,  stating  that 
he  executed  it  by  delivering  a  copy  thereof  to  the 
defendant  on  a  certain  day,  is  conclusive  evi- 
dence of  a  proper  service. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  282,  263;  Dec.  Dig.  «=» 
82.] 

12.  Justices  of  the  Peace  ®=3l22 — Default 
Judgment— Validity. 

The  omission  by  a  justice,  in  rendering  a 
default  judgment,  to  note  in  his  docket  that  be 
waited  one  hour  after  the  time  set  for  trial  for 
defendant  to  appear  does  not  render  the  judg- 
ment void. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {§  382-388;  Dec.  Dig.  «=> 
122.] 

13.  Judgment  €=>822 — Conclusiveness— For- 
eign Judgment. 

The  judgment  or  decree  of  a  court  of  a  sis- 
ter state,  having  jurisdiction  of  the  parties  and 
the  subject-matter  of  suit,  is  res  judicata  ns  to 
all  matters  determined  thereby.  The  parties 
are  estopped  b^  such  final  judgment  or  dect«fr 
from  again  litigating  the  same  matters  in  a 
court  of  this  state. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  Si  1454,  1488-1490,  1496-1500;  Dec. 
Dig.  <8=»822.] 

Appeal  from  Circuit  Court,  Randolph 
County. 

Creditors'  suit  by  R.  D.  Jobnson  MllUug 
Company  against  William  J.  Read  and  oth- 
ers.    Decree  for  the  defendants,  and  com- 
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plainant  appeals.    Affirmed  In  part,  reversed 
in  part,  and  remanded. 

James  A.  Bent  and  J.  P.  Strader,  both  of 
Klklns,  for  appellant  J.  F.  Harding  and 
Arnold  &  Arnold,  all  of  Elki^,  Wm.  Mac- 
Donaid,  of  Keyser,  Tasker  G.  Lowndes,  of 
Cumberland,  Md.,  and  Cunningham  &  Stall- 
ings,  of  Elklns,  for  ai^llees. 

WILLIAMS,  J.  [1-8]  PlalntiJr  filed  its  bill 
at  April  rules,  1899,  to  enforce  the  lien  of  a 
Judgment  recovered  against  the  defendant  W. 
J.  Read,  and  in  the  caption  thereof  named 
Nora  S.  Read,  bis  wife,  and  a  number  of 
other  lien  creditors  besides  itself  as  defend- 
ants. The  bill  avers  that  some  of  the  Judg- 
ments, naming  them,  were  recovered  against 
W.  J.  Read  and  his  wife  Jointly.  No  other 
averment  shows  why  Nora  S.  Read  was  made 
a  party  to  the  suit,  or  that  she  owned  any 
land  against  which  the  Judgments  were  liens; 
and  no  relief  was  prayed  for  against  her. 
It  is  necessary  to  determine  whether  the  bill 
presented  a  suit  against  her,  inasmuch  as 
many  of  the  assignments  of  error  depend  up- 
on a  decision  of  that  question.  Plaintiff  it- 
self was  certainly  not  seeking  relief  against 
her  land,  because  its  Judgment  was  against 
her  husband  only,  and  it  prayed  for  no  relief 
against  her.  Merely  naming  her  in  the 
caption  of  the  bUl  as  a  party  defendant  and 
serving  her  with  process  was  not  enough  to 
constitute  the  suit  one  against  her.  It  was 
indispensable  to  aver  facta  showing  her  re- 
lation to  the  cause  of  action,  her  connection 
with  the  subject-matter  thereof,  and  to  pray 
for  relief  against  her  or  her  land.  The  only 
prayer  of  the  bill  is  that  all  the  real  ratate 
owned  by  W.  J.  Read,  the  condition  of  his 
title  thereto,  the  liens  thereon,  and  their 
priorities  be  ascertained,  and  that  the  cause 
be  referred  to  a  commissioner  for  that  pur- 
pose, and  that,  upon  the  coming  in  and  con- 
firmation of  the  report,  a  decree  be  entered 
directing  a  sale  of  said  land  to  satisfy  the 
Hens  thereon.  There  is  no  averment  what- 
ever entitling  plaintiff  to  a  decree  against 
Mrs.  Read,  and  no  prayer  for  a  sale  of  her 
land.  The  bill  contains  nothing  she  is  called 
upon  to  answer,  and  nothing  in  fact  she 
could  answer;  and  the  court  could  not  ad- 
judicate her  rights  without  giving  her  an  op- 
Ijortunity  to  defend.  McCoy  v.  Allen,  16  W. 
Va.  724;  Chapman  v.  P.  &  S.  R.  R.  Co.,  ISf 
W.  Va.  184;  Bank  v.  Wilson,  35  W.  Va.  36, 
IS  S.  E.  58.  Section  37,  c.  125,  Code  (sec.  4971), 
prescribing  the  form  of  a  bill  in  chancery, 
does  not  dispense  with  the  necessity  for  prop- 
er averments  and  prayer  for  relief  in  re- 
spect of  a  party  proceeded  against  Preston 
T.  West,  55  W.  Va.  391,  47  8.  E.  ICB.  A 
prayer  for  general  relief  will  not  warrant 
the  court  to  grant  relief  against  a  party,  as 
to  Tvhom  no  averment  is  made  and  no  special 
relief  asked.  General  relief  can  be  given 
against  those  only  as  to  whom  special  relief 
is  soaght  A  bill  to  enforce  liens  against 
a   husband's  land  would  not  authorize  the 


court  to  grant  relief  against  the  wife's  land, 
simply  because  it  contained  a  prayer  for 
general  relief.  It  follows,  from  these  obser- 
vations respecting  the  rules  of  equity  plead- 
ing, that  plaintiff's  bill  did  not  present  a 
cause  of  action,  or  suit  against  Nora  S. 
Read,  and,  as  to  her,  It  was  not  a  pending 
suit 

[4]  The  bill  averred  that  W.  J.  Read  own- 
ed three  tracts  of  land,  an  80-acre  tract 
known  as  the  Mouse  land,  an  121i4-acre 
tract  known  as  the  Phares  land,  and  a  30- 
acre  tract  known  as  the  Bntdier  tract 
These  tracts  had  been  conveyed  to  W.  J. 
Read  at  different  times,  and  he  conveyed  the 
80  acres  to  his  wife  before  this  suit  was 
brought  and  before  any  of  the  Hens. had  at- 
tached; and  the  30  acres  and  about  71  acres 
of  the  Phares  'tract  he  conveyed  to  her  after 
the  institution  of  this  suit  She  filed  her 
answer  in  February,  1905,  setting  up  title  in 
herself  to  the  80  acres,  and  on  March  14th 
of  the  same  year,  by  leave  of  court  she  filed 
her  amended  and  supplemental  answer,  claim- 
ing title  to  both  the  80  acres  and  the  30  acres. 
These  so-called  answers  were  more  in  the 
nature  of  petitions ;  they  responded  to  no  al- 
legation In  the  bill  because  no  averment  re- 
lated to  her.  Nor  did  she  make  any  one  a 
party  to  those  petitions,  or  pray  for  affirma- 
tive relief.  Hence  the  filing  of  them  did  not 
supply  the  lack  of  averments  and  prayer  in 
the  bill,  BO  as  to  warrant  the  granting  of  any 
relief  against  her.  An  amendment  of  the 
bill  was  essential  to  any  kind  of  relief 
against  her. 

But  plaintiff  made  no  effort  to  amend  Its 
bill  until  March  rules,  1913.  The  final  de- 
cree from  which  this  appeal  was  taken  by 
plaintiff,  pronounced  on  the  12th  of  June, 
1913,  sustained  the  demurrer  thereto  and  re- 
jected the  amended  bill,  and  this  is  one  of 
appellant's  assignments  of  error,  and  to  it 
we  will  advert  later  on.  The  cause  was  then 
heard  upon  the  fourth  report  of  commission- 
er W.  E.  Baker,  16  exceptions  taken  thereto 
by  W.  J.  Read,  and  12  by  Nora  S.  Read,  and 
upon  the  petitions  of  certain  creditors  whose 
liens  were  subsequent  to  the  date  of  the 
suit  The  court  sustained  W.  J.  Read's  fif- 
teentli  and  overruled  all  his  other  exceptions, 
and  overruled  Mrs.  Read's  first,  eighUi,  and 
ninth,  and  sustained  all  her  other  exceptions. 
This  ruling,  in  some  particulars,  is  assign- 
ed as  error  by  appellant  and,  in  others,  cross- 
assigned  as  error  by  appellees. 

Prior  to  the  date  of  plaintiff's  Judgment, 
W.  J.  Read  and  wife  had  conveyed  to  Helen 
M.  Nestor  31  acres  and  131  poles,  and  to  W. 
L.  Hicks  13%  acres,  out  of  the  121%-acre 
tract  known  as  the  Phares  land.  Roth  of 
these  deeds  were  recorded  before  plaintiff  ob- 
tained its  Judgment  On  the  10th  of  October, 
1899,  W.  J.  Read  conveyed  the  remainder 
of  that  tract  to  his  wife,  and  by  deed  dated 
May  9,  1901,  she  conveyed  to  Helen  M.  Nes- 
tor 6  acres  and  100  poles  more  out  of  it,  her 
husband  Joining  in  the  deed.    The  two  last- 
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mentioned  conveyances  were  made  after  the 
Bult  was  broufcbt. 

Prior  to  any  of  the  aforementioned  convey- 
ances, to  wit,  on  April  7, 1S97,  Read  and  wife 
executed  to  L.  D.  Strader,  trustee,  a  trust 
deed  conveying  all  tbree  tracts  of  land,  the 
30  acres,  121Vi  acres,  and  the  80  acres,  aa 
additional  and  collateral  security,  to  secure 
a  note  of  $8,000,  payable  to  W.  O.  White, 
wliich  was  at  that  time  secured  by  a  mort- 
gage and  also  by  a  trust  deed  on  property 
in  the  state  of  Maryland.  Although  the  80 
acres  had  been  conveyed  to  Nora  S.  Read  by 
her  husband,  in  1895,  it  also  was  included 
iB  the  trust  deed  to  Strader,  trustee.  But 
that  deed  provided  that  the  Marylajid  proper- 
ty was  to  be  primarily  liable  for  the  White 
debt.  White  assigned  the  debt  and  mort- 
gage to  De  Warren  H.  Reyn61da  on  the  2d 
of  January,  1898.  There  was  also  a  prior 
mortgage  on  the  same  property,  held  by  one 
George  Glide,  to  secnre  a  debt  to  him  of  $6,- 
000.  This  debt  and  mortgage  were  like- 
wise assigned  to  Reynolds,  and  thereafter, 
<Hi  the  16tb  of  March,  1901,  and  pursuant  to 
the  power  and  authority  conferred  on-  the 
mortgagee  by  the  terms  of  the  Glick  mort- 
gage, he  sold  the  property  and  became  the 
purchaser  himself,  at  the  cash  price  of  |15,- 
160.  This  sum  was  not  enough  to  pay  the 
taxes,  commissions,  and  the  two  mortgages  in 
fuU.  The  balance  ascertained  by  the  com- 
missioner in  this  case  to  be  due  on  that  debt 
is  $2,782.20,  and  is  reported  as  the  second 
lien,  in  favor  of  said  Reynolds  as  assignee 
of  White,  on  all  tbree  tracts  of  land,  the 
taxes  due  thereon  being  reported  as  the  first 
lien.  Thirty-six  liens,  In  all,  were  reported, 
aggregating  more  than  $10,000.  The  com- 
missioner reported  plaintiff's  Judgment  as 
the  fifth  lien  on  the  Phares  and  Butcher 
tracts.  But  the  court  modified  the  report, 
and  held  that  it  was  not  a  lien  on  the  Butch- 
er tract,  and  was  a  lien  only  on  the  remain- 
der of  the  Phares  tract,  after  deducting 
therefrom  31  acres  and  131  poles  conveyed  to 
'  Helen  M.  Nestor  and  13%  acres  conveyed  to 
W.  L.  Hicks.  The  balance  of  the  debt  due  De 
Warren  H.  Reynolds,  trustee  and  assignee 
of  White,  was  decreed  to  be  the  third  lien 
upon  the  same  portion  of  the  Phares  tract  as 
plaintiff's  Judgment,  said  Reynolds  having 
released  his  lien  as  to  the  two  parcels  convey- 
ed to  Helen  M.  Nestor  and  Hlcka,  respective- 
ly, and  also  a  third  lien  upon  the  80  and  the 
30  acres,  «s  the  land  of  Nora  S.  Read,  the 
court  decreeing  those  two  tracts  to  be  her 
sole  and  separate  property,  and  not  liable  to 
sale  in  this  proceeding.  Although  the  court 
decreed  that  the  Helen  M.  Nestor  parcel  of 
6  acres  and  100  poles  was  liable  to  appel- 
lant's Judgment  lien.  It  was  not  sold.  Only 
71  acres  of  the  Phares  tract  was  sold.  It 
was  purchased  by  Semmes  Read,  son  of  W.  J. 
and  Nora  S.  Read,  at  the  price  of  $3,300,  and 
the  sale  was  confirmed.  The  sum  realized 
was  not  enough  to  pay  the  costs  of  suit,  the 
two  prior  liens,  and  the  balance  due  De  War- 


ren H.  Reynolds,  by  $608.48.  Semmes  Bead 
then  filed  his  petition  in  open  court,  averring 
that  he  had  become  the  owner  of  all  the  land 
covered  by  the  trust  deed,  and  prayed  that 
he  might  be  permitted  to  pay  the  balance  due 
said  Reynolds,  into  the  hands  of  the  special 
commissioner,  and  to  be  thereupon  subrogat- 
ed, without  recourse,  to  his  rights  under  the 
deed  of  trust.  Hia  prayer  was  gn^nted,  and 
he  paid  the  money  to  the  commissioner,  who 
was  directed  by  the  decree  to  pay  it  over  to 
Reynolds  upon  his  delivery  of  the  original 
note,  the  deed  of  trust,  and  assignment  to 
said  Semmes  Read,  or  his  attorney.  All 
rights  of  creditors  to  proceed  against  Nora  S. 
Read,  or  her  lands,  for  the  satisfaction  of 
any  debts  due  them  from  her,  was  expressly 
reserved  in  the  de<a«e.  No  part  of  the  pro- 
ceeds of  sale  wbs  applicable  to  plaintiff's  lien. 
It  has  appealed  and  assigns  numerous  errors. 
Cross-errors  are  also  assigned  by  counsel  for 
W.  J.  Read  and  wife,  and  by  counsel  repre- 
senting other  Judgment  creditors  of  W.  J. 
and  Nora  S.  Read. 

[S]  The  first  assignment  by  appellant  is  the 
rejection  of  its  amended  bill,  on  demurrer 
thereto.  Plaintiff  did  not  file  Its  amended 
bUl  for  nearly  15  years  after  it  brought  its 
original  suit  By  the  amendment  it  is  sought 
to  charge  the  lands  of  Nora  S.  Read,  and 
averred  that  the  conveyance  to  her  of  the 
80  acres  from  her  husband  was  voluntary 
and  without  consideration,  and  that  the  con- 
veyance to  her  of  the  30  acres  was  made  by 
him  with  intent  to  hinder,  delay,  and  de- 
fraud his  creditors,  and  Ot&t  she  knew  of 
such  fraudulent  intent  and  participated 
therein.  We  do  not  think  the  amendment  Is 
subject  to  one  of  the  objections  made  by  the 
demurrer,  that  it  seeks  to  introduce  matter 
wholly  foreign  to  the  purpose  of  the  origlaal 
bill.  There  is  no  question  of  a  lien  credi- 
tor's right  to  attack  a  fraudulent  ot  a  vol- 
untary conveyance,  made  by  his  debtor,  in  a 
suit  brought  to  enforce  bis  lien,  provided 
he  does  so  in  time.  Such  is  the  well-settled 
practice  in  this  state.  Rogers  v.  Verlaader, 
30  W.  Va.  610,  5  S.  B.  847 ;  Butler  v.  Thomp- 
son, 45  W.  Va.  660,  31  S.  E.  960,  72  Am.  St 
Rep.  838;  Peale  v.  Grossman,  70  W.  Va.  1, 
73  S.  E.  46,  Ann.  Gas.  1913C,  1373 ;  Davis  v. 
Halstead,  70  W.  Va.  572,  74  S.  E.  725;  and 
Bland  v.  Rlgby,  73  W.  Va.  61,  79  S.  E.  101.3. 
Section  2,  c.  133,  Code  1913  (sec.  4750)  jier- 
mlts  a  creditor  who  has  not  even  reduced  his 
claim  to  Judgment  to  attack  a  voluntary  or 
fraudulent  conveyance,  and  gives  him  a  lieu 
upon  the  laud,  if  he  is  successful,  from  the 
time  of  filing  his  bill  or  petition.  Watkins  r. 
Wortman,  19  W.  Va.  7a  A  lien  creditor 
could  do  so  regardless  of  tliat  statute.  The 
new  matter  of  the  alleged  voluntary  and 
fraudulent  conveyances,  which  plaintiff 
sought  to  introduce  by  its  amendment,  was 
germane  to  the  cause  of  suit  averred  in  its 
original  bill. 

[8-8]  But  it  presented  no   excuse  for  its 
great  delay.    It  does  not  say  how  or  nbeu  it 
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discovered  tbe  alleged  fraud.  It  must  have 
known  tbat  Nora  S.  Read  claimed  both  the 
80  and  the  30  acres,  from  tbe  time  she  filed 
her  so-called  answers,  yet  It  made  no  effort  to 
amend  Its  bill,  attacking  her  title  thereto,  un- 
til eight  years  thereafter.  Section  12,  c.  125, 
Code  (sec  4766),  permitting  a  plaintiff  to 
amend  his  bill  after  the  defendant  has  ap- 
peared, if  substantial  Justice  wlU  be  promoted 
thereby,  contemplates  that  the  amendment 
shall  be  made  In  a  reasonable  time.  Tbe 
statute  confers  a  right,  but  it  must  be  pur- 
sued with  reasonable  diligence.  Nor  is  such 
right  absolute  and  unqnalifled.  It  depends 
upon  whether  substantial  Justice  will  be  pro- 
moted by  the  amendment;  and  the  court. 
In  the  exercise  of  its  Judicial  discretion,  must 
determine  that  matter.  If  a  plaintiff  has 
been  guilty  of  laches,  it  may  refuse  to  allow 
tbe  amendment  on  the  ground  that  substan- 
tial Justice  would  not  thereby  be  promoted. 
Equity  requires  diligence  In  amending  as 
well  as  in  bringing  a  suit.  Nothing  calls 
Into  activity  a  court  of  equity  exc^t  con- 
science, good  fftith,  and  reasonable  diligence. 
Plaintiff  offered  no  explanation  for  its  delay, 
no  excuse.  It  averred  that  the  conveyance 
of  tbe  80  acres  was  voluntary,  yet  it  did  not 
attack  It  fbr  18  years  after  it  was  made  and 
recorded.  It  cannot  be  successfully  assailed 
for  that  reason  only  after  five  years.  It 
avers  that  the  conveyance  of  the  SO  acres 
was  fraudulent,  and  yet  it  does  not  inform 
tbe  court  when  It  discovered  the  fraud,  or 
give  any  excuse  for  not  attacking  the  deed 
for  eight  years  after  it  knew  it  had  been 
made.  Delay,  when  there  is  a  reasonable  ez- 
cnse  therefor,  is  not  laches,  but  unexplained 
delay  is,  and  it  may  be  taken  advantage  of 
on  demurrer.  Bill  v.  Schilling,  39  W.  Va. 
108,  19  S.  B.  614;  Western  M.  ft  Bf.  Go.  v. 
Virginia  Cannel  Coal  Co.,  10  W.  Va.  260; 
Jams  V.  Martin's  Adm'r,  46  W.  Va.  347,  31 
S.  B.  967;  Jackson's  Adm'r  v.  Hull,  21  W.  Va. 
001 ;  Eubank  v.  Barnes,  93  Va.  163,  24  S.  B. 
908.  It  was  therefore  not  error  to  reject 
tbe  amended  bill. 

[I]  Appellant's  next  assignment  Is  that  the 
court  erred  in  sustaining  certain  exceptions 
taken  to  the  commissioner's  report  by  Nora 
8.  Bead,  numbered  1,  2,  8,  4,  5,  6,  7,  10,  11, 
and  12,  and  in  sustaining  the  fifteenth  excep- 
tion thereto  of  W.  J.  Read.  Most  of  these 
exceptions  were  taken  because  the  commis- 
sioner had  reported  the  Judgments  against 
W.  J.  Bead  as  liens  upon  the  30  acres,  the 
Butcher  tract.  Consequently  the  determina- 
tion  of  the  question  whether  Nora  S.  Read 
bas  proven  herself  entitled  to  that  tract  will 
dispose  of  most  of  the  exceptions.  That 
tract  was  conveyed  to  W.  J.  Read  by  B.  I* 
Butcher,  special  commissioner,  on  14th  of 
March,  1806,  and  W.  J.  Read  did  hot  con- 
vey It  to  his  wife  until  October  16,  1899,  sev- 
eral months  after  the  suit  was  brought.  His 
Insolvency  is  alleged  and  proten.  Hence  his 
wife  carried  the  burden  of  establishing,  by 
<flear  and  convincing  proof,  that  the  land  was 


purchased  for  her  with  her  own  means.  The 
only  evidence  on  the  question  is  the  deposi- 
tions of  herself  and  husband.  They  both  tes- 
tified that  he  purchased  the  land  for  her 
with  her  money.  But,  when  asked,  on  cross- 
examination,  where  she  got  the  money,  she 
replied  that  it  came  from  her  mother's  es- 
tate; and  yet  she  says  her  mother  had  died 
about  25  years  before  that  time.  There  is 
no  evidence  that  her  husband  kept  a  separate 
account  of  the  money  he  got  from  her,  either 
from  that  or  any  other  source,  or  that  he 
ever,  at  any  time,  executed  his  note  to  her 
for  money  borrowed  from  her.  Neither  is 
there  any  evidence  of  an  express  agreement 
that  he  was  to  buy  that  particular  tract  of 
land  Tor  her.  She  did  not  know,  in  1905, 
when  she  testified,  what  the  land  had  cost. 
Before  coming  to  West  Virginia,  W.  J.  Read 
and  wife  lived  In  Maryland;  and,  on  the 
5th  of  November,  1887,  they  executed  to  De 
Warren  H.  Reynolds,  Robert  R.  Henderson, 
and  James  W.  Thomas,  trustees,  a  deed  of 
trust  conveying  all  W.  J.  Read's  property  In 
Allegany  county  and  in  the  city  of  Baltimore, 
and  elsewhere  in  the  state  of  Maryland,  to 
secure  his  creditors,  in  the  order  of  the  legal 
priority  of  their  several  claims.  That  trust 
deed  authorized  the  trustees  to  sell  his  prop- 
erty and  apply  tbe  proceeds  to  the  payment 
of  his  debts.  It  further  provided  that,  if  any 
surplus  remained.  It  was  to  be  "paid  over  to 
William  J.  Bead,  his  proper  representatives 
or  assigns."  There  Is  no  pretense  that  Mrs. 
Read  was  one  of  the  creditors  thereby  se- 
cured; nor  is  there  any  evidence  that  the 
money  she  got  from  her  mother's  estate  had 
ever  been  invested  in  property  for  her  in  the 
state  of  Maryland.  But  it  does  appear  that 
W.  J.  Read  had  been  in  financial  straits  for 
several  years  prior  to  this  suit,  and  was  a 
heavy  borrower.  In  view  of  these  facts  and 
circumstances,  the  evidence  is  not  sufllclent 
to  overcome  the  presumption  that  the  money- 
Mrs.  Read  received  from  her  mother's  estate 
and  turned  over  to  her  husband,  taking  no 
note  therefor  and  keeping  no  account  there- 
of, was  intended  as  a  gift  to  him.  Bank  v. 
Atkinson,  32  W.  Va.  203,  9  S.  E.  175,  25  Am. 
St.  Rep.  806;  Bennett  v.  Bennett,  37  W.  Vft. 
306,  16  S.  E.  638,  38  Am.  St  Rep.  47;  Miller 
V.  Cox,  38  W.  Va.  747,  18  S,  B.  960.  The  con- 
veyance of  the  30  acres,  made  subsequent 
to  this  suit,  was  therefore  void  as  to  the  cred- 
itors of  W.  J.  Read ;  but  not  so  as  to  the  80 
acres,  which  Is  attacked  qnly  on  the  ground 
that  the  conveyance  of  it  was  voluntary.  It 
was  conveyed  to  her  before  plaintiff  obtained 
his  Judgment,  and  more  than  five  years  had 
elapsed  without  any  attack  being  made  on  it. 
The  right  to  avoid  it  on'  the  sole  ground  that 
it  was  voluntary  was  barred  long  before  It 
was  assailed. 

[10]  Nor  is  the  evidence  of  Mrs.  Read  suf- 
ficient to  overcome  the  effect  of  the  convey- 
ance of  tbe  three  tracts  of  land  to  L.  D. 
Strader,  trustee,  as  collateral  security  fOr  the 
White  ^,000  debt    Sbe  and  her  husband  ex- 
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ecnted  and  acknowledged  that  trust  deed, 
free  from  fraud  or  duress.  She  cannot  be 
heard  to  say  that  she  was  ignorant  of  its  con- 
tents, or  did  not  know,  when  she  executed  it, 
that  it  embraced  the  80-acre  tract  of  land. 
It  was  her  duty  to  know  what  was  In  the 
deed.  It  was  prepared  In  Maryland  and 
mailed  to  her  at  Morgantown,  where  she  and 
her  husband  then  resided,  and  was  there 
signed  and  acknowledged  and  returned  to 
Reynolds.  A  deed  will  not  be  set  aside  on 
the  ground  of  a  mistake  by  the  grantor  alone, 
when  the  grantee  has  been  guilty  of  no  wrong 
or  inequitable  conduct.  Grim  v.  O'Brien,  69 
W.  Va.  754,  73  S.  B:.  271 ;  Smith  v.  Board  of 
Education  of  Parkersburg  District,  85  S.  EX 
513;  Fulton  t.  Messenger,  61  W.  Va.  477, 
56  S.  B.  830;  Hale  v.  Hale,  62  W.  Va.  609, 
59  S.  B.  1056, 14  Ia  R.  A.  (N.  S.)  221 ;  and  Acme 
Food  Co.  v.  Older,  64  W.  Va.  255,  61  S.  E. 
235,  17  L.  B.  A.  (N.  S.)  807.  Inasmuch  as 
the  suit  was  not  a  proceeding  to  sell  Nora  S. 
Read's  land,  even  to  pay  the  liens  admittedly 
existing  on  it,  it  was  not  error  to  omit  a 
sale  of  the  80  acres.  The  rights  of  Nora  8. 
Read's  creditors  to  proceed  against  her 
land  were  expressly  reserved  by  the  decree. 
Moreover,  the  trust  deed  lien  upon  her  80 
acres  was  fully  satisfied  by  her  son  Semmes 
Read,  the  purchaser  at  the  Judicial  sale,  who 
assumed  the  payment  of  the  balance  due  on 
It,  and  paid  it  into  court.  The  30  acres  be- 
ing liable  for  the  Judgments  against  W\  J- 
Read,  It  follows  that  the  exceptions  taken 
to  the  commissioner's  report  by  Nora  S. 
Head,  because  It  reported  that  tract  liable 
for  such  judgments,  were  not  well  founded, 
and  should  have  been  overruled.  Her  tenth 
exception  was  taken  becatise  a  judgment  in 
favor  of  M.  H.  Harvey,  recovered  on  the  8th 
day  of  October,  1904,  against  her  and  her 
husband,  amounting  to  $172.69,  was  reported 
as  a  lien  upon  her  land.  The  judgment  it- 
self was  attacked" on  ttie  ground  that  It  had 
been  rendered  without  personal  service  of 
summons  upon  her.  We  decline  to  pass  upon 
the  validity  of  the  judgment,  on  the  ground 
that  this  Is  not  a  proceeding  to  sell  her  land. 
Whether  It  Is  a  lien  on  her  land  or  not  can- 
not properly  be  determined  in  this  suit,  and 
that  is  sufficient  to  sustain  the  exception. 
Her  eleventh  and  twelfth  exceptions  are  like- 
wise sustainable  on  the  same  ground. 

Appellant's  third  assignment  is  that  the 
court  erred  in  striking  the  cause  from  the 
docket,  without  directing  a  sale  of  the  6 
acres  and  100  poles  conveyed  to  Helen  M. 
Nestor  on  the  9th  of  May,  1901,  and  the  13^ 
acres  conveyed  to  H.  L.  Hicks.  The  commis- 
sioner's report  states  that  the  conveyance  to 
Hicks  was  on  February  9,  1899,  but  the 
court,  by  its  decree,  finds  the  correct  date  to 
be  February  9,  1898.  We  do  not  find  the 
Hicks  deed  in  the  record,  but  the  correct- 
ness of  the  date  found  by  the  court  is  shown 
by  a  release  of  lien,  as  to  the  Hicks  parcel, 
executed  and  acknowledged  by  De  Warren 
fi.  Reynolds  on  the  10th  of  February,  1888. 


That  release  recites  that  the  deed  to  Hlc^s 
bears  date  February  9,  1898.  PlaiutiS's  judg- 
ment was  therefore  not  a  lien  upon  the  Bicks 
13Vi  acres.  As  to  the  6  acres  and  100  poles, 
H^en  M.  Nestor  was  a  pendente  lite  pur- 
chaser; and  we  perceive  no  reason  why  that 
parcel  should  not  have  been  sold  to  satisfy 
plalntiCF's  judgment.  The  decree  provided 
for  a  sale  of  it,  in  the  event  enough  money 
to  discharge  the  liens  thereon  was  not  real- 
ized from  the  sale  of  the  71  acres  of  the 
Phares  land  then  owned  by  W.  J.  Read.  It 
is  highly  probable  that  the  commissioners  ap- 
pointed to  make  sale  are  responsible  for  the 
mistake.  After  having  decreed  it  was  liable, 
the  court  would  hardly  have  ordered  the 
cause  strl(£en  from  the  docket  without  its 
being  sold,  the  necessity  therefor  appearing, 
if  the  court's  attention  had  been  called  to  the 
matter. 

[11]  Numerous  cross-asslgimients  of  error 
are  made  in  briefs  of  counsel  representing 
various  appellees.  The  first  assignment  by 
counsel  for  W.  J.  Read  is  that  the  court  erred 
in  not  holding  appellant's  judgment  void  for 
want  of  service  of  summons  upon  said  Bead. 
Read  averred  In  his  answer  that  he  was  not 
served  with  summons,  and  did  not  appear 
before  the  justice  who  rendered  the  judg- 
ment. Tbe  transcript  from  the  justice's 
docket  shows  the  judgment  was  rendered  In 
default  of  defendant's  appearance,  after  hear- 
ing the  evidence.  But  it  recites  that  sum- 
mons was  returned  executed.  A  copy  of  the 
summons,  with  the  return  indorsed  thereon 
by  E.  E.  Taylor,  Constable,  is  also  made  a 
I)art  of  the  record.  The  return  states  that 
it  was  served  by  delivering  a  copy  of  the 
summons  to  W.  J.  Read  on  March  19,  1888. 
Mr.  Read  swears  positively  he  was  not  serv- 
ed, and  says  he  remembers  distinctly  that  he 
left  his  home  on  that  day,  early  In  the  morn- 
ing, to  appear  as  attorney  for  his  wife  and 
son  to  defend  a  suit  against  them,  before  a 
justice  in  another  part  of  the  county,  and  did 
not  return  until  late  that  afternoon.  As  to 
what  he  did  on  that  day,  he  is  corroborated 
by  the  testimony  of  both  "his  wife  and  son. 
If  the  constable's  return  were  not  conclusire 
of  the  fact  of  service,  we  would  have  to  say 
the  evidence  is  sufficient  to  overcome  it  But 
the  return  of  process  by  a  sworn  officer  whose 
duty  it  is  to  serve  it,  showing  a  proper  serv- 
ice, must  be  accepted  as  a  verity.  That  is 
the  settled  law  of  this  state.  McClung  v.  Mc- 
Whorter,  47  W.  Va.  150,  34  S.  E,  740,  81  Am. 
St  Rep.  785 ;  Rader  v.  Adamson,  37  W.  Va. 
582,  16  S.  E.  808;  Stewart  v.  Stewart,  27  W. 
Va.  167;  and  Bowyer  v.  Knapp  &  Martin. 
15  W.  Va.  277,  opinion  page  291.  That  the 
service  of  process  in  the  case  at  bar  was  by 
a  constable,  whereas  in  the  cases  above  cited 
It  was  by  a  sheriff,  does  not  distinguish  this 
case  from  those.  There  is  no  reason  for  ap- 
plying to  it  a  different  rule.  The  same  rea- 
sons for  holding  a  sheriffs  return  conclusive 
evidence  of  the  manner  of  service  apply 
equally  to  the  return  of  a  constable.   It  la  a 


Digitized  by 


Google' 


W.Va.) 


B,  D.  JOHNSON  MILIiINO  CO.  ▼.  READ 


731 


necessary  rule  In  order  to  give  certainty  and 
stability  to  Judicial  proceedings.  Both  sher- 
iff and  constable  take  the  same  kind  of  an 
oath  of  office,  both  are  reqiilre'l  to  give  bond, 
and  It  Is  as  much  the  legal  duty  of  a  con- 
stable fo  execute  writs  istbulii.^  iroiu  a  jus- 
tice's court  as  it  is  of  a  sheriff  to  execute 
writs  issuing  from  a  court  of  general  Juris- 
diction. That  a  Justice  has  only  a  limited 
Jurisdiction  does  not  affect  the  rule,  or  pre- 
vent its  proper  amplication  to  a  case  of  which 
he  has  Jurisdiction.  That  the  application  of 
the  rule  may,  in  some  cases,  operate  harshly 
is  more  than  offset  by  the  great  Inconrpn- 
lence  that  would  arise  from  the  uncertainty 
of  Judicial  Judgments  and  decrees  if  a  differ- 
ent rule  obtained.  That  It  does  not  work  a 
hardship  in  the  present  case  is  apparent. 
The  Judgment  was  rendered  in  an  action  on 
a  note,  and  W.  J.  Read  makes  no  pretense  to 
a  defense  thereto. 

[12]  The  Judgment  is  also  challenged  on 
the  further  ground  that  the  Justice's  docket 
does  not  show  that  he  waited  one  hour  aft- 
er the  time  set  for  trial,  for  defendant  to 
appear,  before  entering  Judgment  Section 
65,  c.  50,  Code  (sec.  2619),  enUUes  each  par- 
ty to  one  hour  after  the  time  stated  in  the 
summons  or  order  of  continuance,  if  there 
has  been  a  continuance,  in  which  to  appear. 
But  section  179  (sec.  2733),  prescribing  what 
particulars  shall  be  noted  by  the  Justice  in 
his  docket,  does  not  expressly  require  him  to 
state  that  fact ;  and  it  has  been  held  that  his 
omission  to  do  so  does  not  invalidate  the 
Judgment.  Flshbume  v.  Baldwin,  46  W.  Va. 
19,  32  S.  EX  1007.  AppeUant's  Judgment  was 
founded  on  a  proper  summons,  appearing  by 
the  officer's  return  to  have  been  duly  served 
upon  the  defendant,  and  must,  in  this  pro- 
ceeding, be  taken  to  be  a  valid  Judgment. 
Newlon  v.  Wade,  43  W.  Va.  283,  27  S.  EX 
24A. 

[1 8]  Counsel  for  W.  J.  Bead  insist  there  is 
nothing  due  De  Warren  H.  Reynolds  as  as- 
signee of  the  White  mortgage.  He  was  also 
the  assignee  of  the  Olidc  mortgage.  Both 
mortgages  were  upon  a  business  bouse  and 
lot  in  Cumberland,  Md.,  owned  solely  by 
Bobert  0.  Read,  brother  of  W.  J.  Read,  sub- 
ject to  the  life  estate  therein  of  their  mother. 
She  died  about  the  year  1900,  and  Robert  C. 
Bead  died  on  the  17th  of  January,  1903,  leav- 
ing W.  J.  Read  his  sole  heir  at  law.  The 
property  was  sold,  however,  by  Reynolds,  un- 
der the  grant  of  power  contained  in  the  Click 
mortgage,  nearly  two  years  before  Robert  C. 
Read's  death.  It  also  appears  that  the  trus- 
tees in  the  Maryland  deed  of  trust  had  also 
sold  and  collected  the  proceeds  from  all  of 
W.  J.  Read's  Maryland  property.  Counsel 
for  Reynolds  contend  that,  after  full  end 
complete  disbursement  of  all  the  proceeds 
from  the  sale  of  the  Maryland  property,  there 
yet  remains  due  him,  as  assignee  of  the 
White  mortgage,  the  sum  found  by  the  com- 
missioner In  tills  cause.    Before  a  complete 


application  was  made  of  the  proceeds  of  the 
JIaryland  property,  W.  J.  Read  Instituted  a 
.suit  in  the  circuit  court  of  Allegany  county, 
Md.,  against  said  Reynolds,  the  purpose  of 
which  was  to  avoid  the  sale  of  the  Baltimore 
street  property  end  to  have  an  accounting. 
Reynolds  answered  his  bill,  and  the  cause 
went  to  the  Court  of  Appeals  of  that  state, 
resulting  in  a  dismissal  of  plaintiff's  bill. 
Reynolds  filed  his  special  replication  to 
Read's  answer  in  the  present  suit  vouching 
the  record  in  the  Maryland  suit  and  relying 
upon  it  as  an  adjudication  of  the  matters 
averred  in  his  answer  in  this  suit  The  Mary- 
land court  had  Jurisdiction  of  both  the  sub- 
ject-matter and  the  parties,  and  its  final  de- 
cree is  certainly  res  Judicata  of  all  the  mat- 
ters therein  involved.  No  authorities  need  be 
cited  to  sustain  this  proposition.  Tbe  cause 
was  there  submitted  upon  bUl,  answer,  and 
exhibits,  and  the  rule  of  practice  obtaining 
in  that  state  is  that  when  a  case  is  thus  sub- 
mitted— 

"all  the  averments  of  the  answer,  whether  re- 
sponsive to  the  aUegations  of  the  bill  or  in 
avoidance  of  it,  are  to  be  taken  as  true."  Roy- 
Bton  V.  Homer,  75  Md.  557,  24  Atl.  25. 

It  was  determined  by  that  suit  that  the 
Glick  mortgage  was  not  given  to  secure  a 
debt  created  for  the  benefit  of  W.  J.  Read, 
and  that  therefore  it  was  not  a  debt  to  be 
paid  out  of  the  trust  property  conveyed  to 
Reynolds,  Henderson,  and  Thomas,  trustees. 
It  also  determined  that  Reynolds,  as  assignee 
of  the  Glick  mortgage,  had  a  right  to  pur- 
chase the  mortgaged  piaperty,  and  that  his 
purchase  thereof  was  valid;  that  he  has 
properly  accounted  for  the  rents,  issues,  and 
profits  derived  therefrom  before  the  sale  took 
place ;  that  by  the  terms  of  the  Glick  mort- 
gage, he  was  entfUed  to  a  commission  of 
$1,212  for  making  the  sale;  that  in  respect 
of  the  mortgaged  property  Reynolds  was  not 
a  trustee  for  W.  J.  Read,  and  that  the  GUck 
mortgage  was  not  upon  his  property,  nor  did 
the  subsequent  deed  of  trust  executed  by  W. 
J.  Read  and  wife  embrace  the  Glick  note  as  a 
debt  to  be  paid  by  the  trustees  out  of  the 
trust  fund;  that  sale  under  the  Glick  mort- 
gage had  been  confirmed,  and  under  the  law 
of  Maryland  could  not  thereafter  be  impeach- 
ed on  the  sole  ground  that  the  mortgagee  had 
become  the  purchaser.  Article  66,  S  14,  (Jen- 
eral  Laws  of  Maryland.  Chilton  y.  Brooks, 
71  Md.  445,  18  AU.  868 ;  Dircks  y.  Logsdon, 
69  Md.  173.  It  also  determined  that,  after 
payment  of  the  GUck  mortgage,  the  commis- 
sions and  taxes  on  the  Robert  C.  Read  prop- 
erty, there  remained  in  the  hands  of  said 
Reynolds  the  sum  of  $5,901.68  to  be  applied 
on  the  White  mortgage;  and  that,  of  the 
trust  funds  derived  from  the  sale  of  W.  J. 
Read's  property,  there  remained  in  the  hands 
of  the  trustees  the  sum  of  $2,624.71,  which 
was  likewise  applicable  to  that  mortgage. 
W.  J.  Read  is  now;  estopped  to  controvert 
any  of  those  matters  in  this  suit    He  can- 
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not  go  beblod  tbat  decree.  The  opinion  and 
final  order  In  tbat  case  was  pronounced  by 
the  appellate  court  on  the  17th  of  September, 
1904.  This  snit  was  t£en  pending  in  Ran- 
dolph county.  There  were  two  Judgment 
liens  upon  the  Baltimore  street  property,  sub- 
sequent to  the  White  mortgage.  Those  ludg- 
menta  were  against  Robert  O.  and  W.  J. 
Read,  one  la  favor  of  M.  R.  Welch  and  Ida 
F.  Welch  ior  $2,076.63,  rendered  by  the  dr- 
cnit  court  of  Allegany  county,  Maryland,  on 
the  12th  of  April,  18&7,  and  the  other  render- 
ed by  the  same  court  on  the  13th  ot  Decem- 
ber, 1897,  19  favor  of  R  D.  Johnson  for  $2,- 
506.  These  liens  were  set  up  in  plalnttis's 
bill,  and  admitted  by  respondent's  answer  in 
the  Maryland  suit  In  respect  of  the  Welch 
judgment,  plaintifF  averred  that  Robert  C. 
Read  was  principal  and  himself  only  surety. 
Both  Jndgments,  however,  were  admittedly 
Uens  on  the  Baltimore  street  property.  As 
an  excuse  for  not  having  applied  the  funds 
then  admitted  to  be  in  his  hands,  respondent 
averred  that  before  an  audit  had  been  made 
and  ratified  in  the  mortgage  sale  proceed- 
ing, petittons  had  been  filed  by  Johnson  and 
the  Welch  heirs,  asking  to  have  the  assets 
marshaled,  and  that  an  order  of  court  had 
been  made  and  served  upon  him,  which  pre- 
vented his  applying  the  balance  in  hand  to 
the  White  mortgage.  This  averment  was  not 
controverted,  and  it  explains  why,  -at  the 
time  the  final  decree  was  made,  there  was 
yet  In  respondent's  hands  the  sum  of  $6,901.- 
68,  derived  from  the  sale  of  the  mortgaged 
property.  As  shown  by  a  subsequent  audit, 
that  sum,  together  with  the  sum  of  $2,624.71 
derived  from  the  trust  funds,  was  applied 
cm  the  White  mortgage,  leaving  the  balance 
dne  thereon  found  by  the  commissioner  in 
this  case.  That  balance  was  secured  by  the 
trust  deed  on  the  West  Virginia  lands. 

Numerous  other  crbss-assignments  are  made 
by  other  appellees.  They  all  relate  to  ques- 
tions raised  by  the  exceptions  of  W..  J.  Read 
and  wife  to  the  commissioner's  report,  and 
are  practically  disposed  of  in  the  foregoing 
opinion. 

In  so  flar  as  the  decrees  of  June  12,  1913, 
and  March  6,  1914,  appealed  from  decide  that 
the  Judgments  against  W.  J.  Read  are  not 
liens  on  the  Butcher  tract  of  80  acres,  and 
that  the  judgments  docketed  against  him  be- 
fore the  6  acres  and  100  poles  was  conveyed 
to  Helen  M.  Nestor  are  not  liens  on  said  6 
acres  and  100  poles,  they  will  be  reversed; 
and  the  cause  will  be  reinstated  on  the  dock- 
et and  remanded  to  the  circuit  court  for  the 
sale  of  those  tracts,  and  for  the  application 
of  the  proceeds  in  the  manner  and  according 
to  the  priorities  ascertained  by  the  decree  of 
June  12,  1913.  In  all  other  respects  the  de- 
crees will  be  affirmed,  with  costs  to  appellant 
against  W.  J.  Read. 

LYNCH,  J.,  absent 


p«  W.  v».  HI) 
STATE]  ex  reL  MEEKS  v.  MORRIS.  Judge 
(Supreme  Coort  of  Appeals  of  West  VirsiiiUL 
Jane  15.  1916.) 

fByllahuB  ly  the  Court.} 

Insaitb  Pxbsonb  ^=>32  —  Appointment  of 
Committee  —  C!oncurbent  Jubisdictiox— 
VAliniTY  o»  Btatutx. 

Section  84.  c.  68.  Code  (1913).  serial  sec- 
tion 3359.  is  a  oonatitutional  statute  has  not 
been  repealed,  and  vesta  in  the  circuit  courts 
concurrent  jurisdiction  with  the  county  couru 
in  the  matter  of  appointinK  committees  for  per- 
sons determined  by  said  cit«nit  courts  to  be 
insane^ 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons. Cent  Dig.  i  47 ;  Dec.  Dig.  «S932.] 

Mandamus  by  the  State,  on  the  relation  o( 
M.  A.  Meeks,  against  P.  D.  Morris,  Judge. 
Writ  awarded. 

J.  M.  Foster,  of  Weston,  for  petitioner. 
Jackson  V.  Blair  and  A.  F.  McCne,  both  of 
West  Union,  for  respondent 

WILLIAMS,  J.  Relator's  petition  to  the 
circuit  court  ot  Doddridge  county,  praying 
for  the  appointment  of  a  committee  for  his 
father,  Hezekiah  Meeks,  alleged  to  be  insane, 
having  been  dismissed  on  the  sole  ground, 
as  shown  by  the  order  of  dismissal,  that  the 
circuit  court  did  not  have  original  jurisdic- 
tion In  the  matter,  be  has  applied  to  this 
court  for  a  writ  of  mandamus  to  compel  the 
Honorable  P.  D.  Morris,  judge  of  said  court 
to  entertain  his  petition  and  proceed  to  flual 
judgment  thereon.  Ehie  notice  of  the  filing 
of  the  petition  had  been  given. 

A  motion  to  quash  the  altematlTe  writ 
presents  the  question  whetlier  circuit  courts 
have  concurrent  Jnrisdlctl<Hi  with  county 
courts  in  the  matter  of  appointing  commit- 
tees for  insane  persons.  Relator  relies  on 
section  34,  c.  58,  Code  1918  (sec.  3359),  aa 
conferring  such  jurisdiction.  That  It  was  the 
legislative  purpose,  by  the  enactment  of  that 
statute,  to  confer  such  Jurisdiction  on  cir- 
cuit courts,  is  clear.  But  counsel  for  re- 
spondent contends:  (1)  That  the  statute  is 
unconstitutional;  and  (2),  whether  constitu- 
tional or  not,  that  It  has  been  repealed.  He 
insists  that  section  24,  art  8,  of  the  Coostitu- 
tlon,  prescribing  the  jurisdicti<m  of  county 
courts,  is  exclusive  and  confines  all  original 
jurisdiction.  In  the  matter  of  probate  of 
wills,  appointment  of  administrators,  com- 
mittees, etc.,  to  that  court.  The  particular 
language  of  that  section  relied  on  is  as  fol- 
lows: 

"They  (county  courts)  shall  have  Jurisdiction 
in  all  matters  of  probate,  the  appointment  and 
(Qualification  of  personal  representatives,  fruard- 
ians,  committees,  curators,  and  the.  settlement 
of  their  accounts,  and  in  all  matters  relating 
to  apprentices." 

He  emphasizes  the  words,  "jurisdiction  in 
all  matters."  But  those  words  do  not  neces- 
sarily mean  "exclusive"  Jurisdiction  in  all 
matters;  and,  considering  them  in  connec- 
tion with  other  provisions  of  the  Consftlto- 


»For  athw  csms  im  sum  topic  sod  KST-NUMBBR  In  sU  K«y-Numb«red  DigesU  and  Indezw 


Digitized  by 


Google 


W.Va4 


STATB  ▼.  HBBOLD 


733 


tlon,  we  do  not  tUzik  they  can  properly  be 
so  construed.  The  county  courts  may  hare 
jarlsdictlon  in  all  matters  enumerated,  and 
yet  other  courts  have  ocmcorrent  jurisdiction 
In  the  same  matters.  Concurrent  and  orig- 
inal jurisdiction  in  the  circuit  courts  1b  not 
Inoompadble  or  inconsistent  with  jurisdic- 
tion in  the  county  courts.  "Jurisdiction  in 
all  matters"  does  not  mean  all  jurisdiction, 
or  exduslve  jurisdiction,  in  such  matters. 
That  section  of  the  Constitution  does  not 
c<mflne  the  jurisdiction  to  the  county  courts, 
nor  limit  the  power  of  the  Legislature  to  con- 
fer original  jurisdiction  in  the  same  matters 
upon  the  drcnit  courts.  OPhat  the  framers  of 
the  Constitution  did  not  so  intend  Is  further 
Bhown  by  the  last  clause  of  section  12,  art  8, 
defining  the  jurisdiction  of  the  circuit  courts. 
The  concliiding  clause  of  that  section  la  as 
followi: 

"They  (drcnit  courts)  shall  also  have  such 
other  jarisdiction,  whether  supervisory,  oriKi- 
nal.  appellate,  or  concurrent,  as  la  or  may  be 
prescribed  by  law." 

Here  is  express  oonstitatioaal  authority, 
•Ten  if  such  were  necessary,  to  the  Legisla- 
ture to  Test  jurisdiction  in  the  circuit  courts 
In  mush  other  matters,  not  enumerated  in  the 
Oonstltntion,  or  expressly  limited  by  it  to 
some  other  trlhnnaL  Appellate  jurisdiction 
of  drcnit  courts  is  not  incompatible  with 
tlielr  original  jurisdiction  in  the  same  mat- 
ter. There  being  no  constitutional  Inhibi- 
tion upon  the  Legislature  forbidding  its  vest- 
ing jurisdiction  in  snoh  matters  in  the 
drcnit  courts,  it  has  the  power,  either  to  con- 
fer exclusive  jurisdiction  to  appoint  com- 
mittees for  insane  persons  upon  the  county 
eonrts,  or  to  vest  both  county  and  circuit 
courts  with  concurrent  jurisdiction  in  that 
respect;  and  in  its  wisdom  it  has  seen  fit 
to  confer  concnrrrait  Jurisdiction  on  both 
courts. 

The  case  of  Stone  r.  Simmons,  56  W.  Va. 
88,  48  S.  E.  841,  is  cited  in  support  of  the 
contention  that  the  statute  (section  84,  c.  58) 
Is  unconstltutlonaL  We  do  not  so  interpret 
that  decision.  That  case  involved  the  ques- 
tion of  the  jurisdiction  of  the  circuit  court  to 
enjoin  proceedings,  instituted  in  the  county 
court  to  revoke  letters  of  administration 
whldi  had  been  previously  granted  by  the 
last-named  conrt  to  another,  and  to  permit 
the  petitioner,  who  was  the  executor  named 
In  the  will,  to  qualify  as  such.  Judge  Mc- 
Wtaorter's  <^nlon  does  not  discuss  the  con- 
Btitntional  question,  but  deals  exclusively 
with  the  statute  law  on  the  subject,  and 
holds  that  chapter  ise,  Acts  of  1872-73,  con- 
ferring on  the  circuit  courts  concurrent  ju- 
risdiction with  the  county  courts,  "in  all 
matters  of  probate  of  wills,  the  appointment 
and  qualification  6t  personal  representatives, 
guardians,  committees  and  curators  and  the 
-  settlement  of  their  accounts,"  was  repealed 
by  chapters  68  and  84  of  the  Acts  of  1882, 
amending  chapters  87  and  77  of  the  Code. 


No  reference  is  made  to  sectiou  84,  c.  68, 
Code,  on  which  relator  relies.  That  section 
is  an  old  statute,  adopted  from  the  Code  of 
Virginia.  See  Code  of  Virginia  1860,  c  85, 
{§  51,  52,  and  63.  It  appears  in  the  Code  of 
West  Virginia  (1868)  as  section  38,  c.  58 ;  and 
has  continued  ever  since  to  be  published  as 
a  statute  of  this  state,  without  modification, 
except  as  to  the  notice  now  provided,  which 
was  incorporated  into  it  in  1882,  w^en  it,  to- 
gether with  certain  other  sections  of  chapter 
68,  was  amended  and  re-enacted.  See  Acts 
1882,  c.  67.  Although  the  opinion  in  Stone 
V.  Simmons,  supra,  decides  that  the  enact- 
ment of  chapters  68  and  84,  Acts  1882, 
amending  chapters  87  and  77  of  the  Code, 
repealed  chapter  136,  Acts  1872-73,  It  did  not 
decide  that  section  34,  c.  68,  Code,  was  there- 
by repealed.  Nor  does  tbat'result  necessarily 
follow;  because  at  the  same  session  of  the 
Legislature  at  which  chapters  87'  and  77  of 
the  Code  were  so  amended  as  to  repeal  chap- 
ter 136,  Acts  1872-73,  another  act  was  passed, 
amending  and  re-enacting  section  38,  c.  58, 
which  is  now  section  34  of  that  chapter. 
See  Acts  1882,  c.  67.  But  even  though  it  may 
have  been  repealed  by  the  same  legislation 
that  repealed  chapter  136,  Acts  1872-73— a 
question  we  do  not  decide — ^it  was  again  re- 
enacted  in  1889  by  Chapter  IS,  Acts  1889, 
amending  and  re-enacting  the  whole  of  chap- 
ter 58  of  the  Code;  and  it  is  not  claimed 
that  there  has  been  any  legislation  since  that 
time  which  has  effected  a  repeal  of  it 

Our  conclusion,  therefore.  Is  that  section 
84,  c.  68,  Code  1913,  is  a  constitutional  stat- 
ute and  has  not  been  repealed.  The  writ  Is 
awarded. 


a«  w.  V«.  B»7) 
STATB  r.  HEROLD  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 
June  18,   1915.) 

(Byttahut  &v  the  Court.) 

1.  EviDKNC^   ®=>460— Parol   Evidbnct— De- 
scBiFTioN  IN  Deed. 

For  ascertainment  of  the  intent  of  the  par- 
ties to  a  deed,  in  which  the  description  of  the 
subject-matter  is  InconBlstent,  contradictory,  and 
ambiguous,  extrinsic  evidence  is  admissible. 

[Ed.    Note. — For   other   cases,    see   Evidence, 
Cent  Dig.  M  2115-2128;   Dec.  Dig.  «=>460.] 

2.  BODNDABIES  ©=s»7—DKS0BIPT10N— MISTAKE. 

A  beginning  comer  of  a  survey,  inconsis- 
tent with  other  portions  of  the  description  of 
tlie  subject-matter  of  the  deed,  and  shown  by 
the  situation  and  purposes  of  the  parties  and 
all  the  surrounding  circumstances  to  have  been 
selected  by'  mistake,  may  be  rejected  and  the 
rabject-matter  ascertained  and  determined  by 
tne  parts  of  the  description  that  harmonize 
with  the  obvious  intention  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  SS  68-65 ;    Dec.  Dig.  <8=»7.] 

8.  BouKDAKiES  $=»5 — Description— Intent. 
A  call  in  a  description  for  a  tree  or  other 
object  as  being  on  one  of  the  exterior  lines  of 
the  grantor's  lands,  which  is  shown '  by  ex- 
trinsic evidence  only  not  to  be  on  such  line,  is 
latently  ambignous ;  and  if  it  appears  from  the 
situation  and  purposes  of  the  parties  and  the 
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surrounding  drcumstances  that  adoption  of  such 
line,  as  the  true  monument,  and  rejection  of  the 
tree,  will  maJte  the  conveyance  conform  to  their 
real  intention,  and  that  the  adoption  of  the 
tree,  as  the  monument,  would  defeat  it,  the  for- 
mer interpretation  must  prevail. 

[Bd.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  §§  44r^6;    Dec.  Dig.  <S=>5.] 

4.  B0UNDABIE3   €=>3  —  Relative   Weiqht  — 
Monument. 

Ordinarily  the  call  for  the  tree  or  other 
object  will  prevail,  under  such  circumstances; 
but,  if  the  adoption  thereof  would  make  the 
deed  include  land  the  grantor  did  not  own,  and 
omit  land  owned  by  him  which  would  pajss 
under  the  other  interpretation,  the  case  falls 
within  an  exception  to  the  general  rule,  by 
force  of  a  strong  presumption  against  intent 
on  the  part  of  either  party  to  include  in  the 
deed  land  to  which  the  grantor  had  no  title. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  §S  S-^1 ;    Dec.  Dig.  «=»3.] 

5.  Boundaries    .©=5*5— iDESCRipndlN— -Refkb- 

ENCE  TO  OTHEB  CONVEYANCE — DATE. 

A  deed  is  to  be  interpreted  and  construed 
as  of  its  date,  and  a  call  in  the  descriptive  por> 
tion  thereof  for  an  adjoining  tract  of  land,  as  a 
monument,  is  a  call  for  the  true  location  of  such 
adjoining  tract  at  the  date  of  the  deed ;  and 
the  location  of  the  adjoining'  tract,  though  not 
involved  in  the  litigation,  may  be  ascertained  for 
the  purposes  of  the  interpretation  of  the  deed 
calling  for  it. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  $$  44rA6;   Dec.  Dig.  «=»5.] 

Robinson,  P.,  and  Williams,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Nicholas 
County. 

Suit  by  the  State  against  A.  G.  Herold 
and  John  B.  Emery  and  others,  to  forfeit 
lands  for  nonentry  for  taxation.  From  a  de- 
cree adjudicating  forfeiture  and  allowing  de- 
fendant Herold  to  redeem,  defendants  Emery 
and  others  appeal.  Affirmed  In  part,  revers- 
ed In  part,  and  remanded. 

G.  G.  Duff,  of  Summersvllle,  and  Price, 
Smith,  Spilman  &  Clay,  of  Charleston,  for 
appellants.  W.  C.  Beddy,  of  Summersvllle, 
A.  A.  Lilly,  Atty.  Gen.,  and  John  B.  Morrison 
and  J.  E.  Brown,  Asst  Attys.  Gen.,  for  the 
State. 


POFFENBARGB3B,  J.  The  alleged  right  of 
A.  C.  Herold  to  redeem  portions  of  a  certain 
tract  of  land  In  a  suit  Instituted  by  the  state 
for  sale  thereof,  on  the  ground  of  forfeiture 
for  nonentry.  for  taxation  and  nonpayment 
of  taxes  thereon,  accorded  to  him  by  the  de- 
cree appealed  from,  is  contested  by  John  B. 
Emery  and  others,  who  deny  forfeiture  of  the 
title  and  claim  the  land  mediately  from  A. 
C.  Herold  himself  and  payment  of  taxes 
thereon  by  themselves  and  those  under  whem 
they  hold. 

By  a  deed  dated  July  9,  1866,  Wm.  H.  Ed- 
wards conveyed  to  Herold  a  tract  of  land,  In 
form  an  irregular  parallelogram,  supposedly 
containing  600  acres.  Out  of  this  Herold 
sold  a  tract  of  100  acres  to  Wm.  B.  WUson 
and  a  tract  of  125  acres  to  Ephralm  Sargent. 
These  two  tracts  purported  to  come  out  of 
the  center  of  the  eOO-acre  piece ;   the  Wilson 


parcel  extending  clear  across  it  and  the  Sar- 
gent tract  only  partially  across  it.  Later  he 
sold  the  east  and  west  ends  of  the  original 
tract  to  Ben].  W.  Byrne.  No  doubt  Wilson 
and  Sargent  were  In  possession  of  their  pur- 
chases for  considerable  periods  at  time  be- 
fore deeds  were  executed,  conveying  them, 
for  the  deed  made  to  Byrne  calls  for  their 
boundaries,  but  bears  an  earlier  date  than 
their  deeds.  The  Wilson  deed  bears  date 
May  22,  1877,  the  Sargent  deed  October  22, 
1877,  and  the  Byrne  deed  September  28,  18T4. 

The  Wilson  deed  describes  the  beginning 
corner  of  the  Wilson  tract  as  being  a  large 
chestnut,  "on  a  line  of  said  Herold's  600 
acres";  the  first  line  as  running  Irregularlf 
northeast  to  "a  small  sugar  on  a  rich  hill- 
side," the  second  line  as  following  the  course 
of  iJie  north  line  of  the  original  tract  to  "a 
large  sugar  on  a  rich  hiUslde,"  the  third  as 
being  generally  parallel  to  the  first  and  end- 
ing at  a  "red  oak  near  Cherry  run  oa  the 
east  side  and  on  a  line  of  the  whole  tract," 
and  the  last  as  following  the  course  of  the 
south  line  of  the  original  tract  to  the  place 
of  beginning.  The  beginning  point  In  the  de- 
scription In  the  Sargent  deed  Is  identical 
with  that  of  the  Wilson  tract;  the  last  line 
but  one  is  described  as  ending  at  pointers 
"on  a  line  of  the  original  survey ;"  and  the 
last  line  la  described  as  running  "with  the 
same  (line  of  the  original  tract)  to  the  be- 
ginning." The  chestnut  and  red  oak  called 
for  in  the  Wilson  deed,  as  being  on  the  south 
Une  of  the  original  tract,  are  shown  by  ex- 
trinsic evidence  to  be  about  40  poles  north 
of  that  line  and  within  the  original  tract 
Run  from  them,  the  east  and  west  lines  of 
the  Wilson  tract  will  carry  it  about  40  pole.s 
beyond  the  north  line  and  into  land  he  did 
not  own  and  leave  out,  at  the  south,  land  be 
did  own. 

The  two  ends  of  the  original  tract  were 
conveyed  to  Byrne  by  a  single  deed ;  the  east 
end  as  containing  400  acres  and  tlie  west  as 
containing  150  acres.  In  the  description  of 
the  former,  the  beginning  comer  is  describ- 
ed as  "a  sugar  on  a  rich  hillside  and  comer 
to  said  Wilson's  100  acres"  ;  the  first  line  as 
running  with  Wilson  to  "a  red  oak  on  Cherry 
run"  (WUson's  southeast  comer),  and  the  sec- 
ond as  running  south  56  east  230  poles  to 
"two  chestnut  oaks  on  a  divide  between  the 
waters  of  Buftalo  and  Strange  creeks." 
Thought  not  so  described  in  the  Byrne  deed, 
this  is  the  southeast  comer  of  the  original 
tract,  and  the  course  of  the  line  to  it  is  the 
course  of  the  south  line  of  the  original  tract 
The  course  of  the  third  line  is  admittedly 
erroneous,  and  the  course  of  the  last  is  the 
course  of  the  north  line  of  the  original  tract 
The  timber  called  <or  in  the  Edwards  deed, 
as  the  northwest  and  southwest  comers  of 
the  original  tract,  is'  called  for  In  the  deed 
to  Byrne,  as  corners  of  his  150-acre  tract,  but 
is  not  described  as  being  such  comers,  and 
the  courses  to  and  from  those  coiners  are  the 
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same  as  those  of  the  nortb  and  south  lines  of 
the  original  tract  On  the  other  side,  the  de- 
scription connects  this  tract  with  the  Wil- 
son and  Sargent  tracts  and  is  inconsistent 
with  the  western  corners  and  courses  to  and 
from  them,  if  the  Sargent  and  Wilson  tracts 
are  to  be  located  40  poles  nortb  of  the  orig- 
inal sonth  line.    Otherwise  it  is  not; 

Herold  claims  bis  deed  omitted  a  strip  40 
rods  wide  along  the  southern  line  of  the  600- 
acre  tract  If  so,  It  has  been  forfeited,  and 
lie  has  the  right  to  redeem  it ;  he  not  having 
paid  any  taxes  on  it,  since  the  dates  of  his 
conveyances.  All  taxes  on  such  lands  as  are 
covered  by  the  Byrne  deed  have  been  paid, 
and  that  land  is  now  owned  by  John  B.  Km- 
ery  and  others.  They  say  the  Byrne  deed 
properly  construed  carried  their  400-acre 
tract  and  their  150-acre  tract  to  the  south 
line  of  the  original  tract  Ko  adverse  daim 
to  so  much  of  the  40-rod  strip  as  lies  imme- 
diately south  of  the  Wilson  and  Sargent 
tracts  is  made. 

[1-3]  Within  the  terms  of  the  deeds,  ex- 
trinsic evidence  inay  be  considered  upon  the 
inquiry  as  to  what  was  really  intended.  Such 
evidence  develops  latent  ambiguities  in  the 
Wilson  and  Sargent  deeds.  Both  call  for  the 
south  line  of  the  original  600-acre  tract  con- 
veyed to  Herold  by  Edwards.  They  also  call 
for  certain  timber  at  the  point  of  Intersec- 
tion with  that  Una  Locating  the  timber  on 
the  line  at  the  same  point,  when  in  fact  it  la 
about  40  poles  from  the  line  in  each  instance, 
these  calls  are  necessarily  ambiguous,  and 
latently  so,  because  the  discrepancies  do  not 
appear  on  the  face  of  the  deeds  and  are  re- 
vealed only  by  extrinsic  evidence.  If  we  say 
the  parties  Intended,  In  the  case  of  the  Wil- 
son deed,  to  commence  on  that  line  and  re- 
turn ta  it  and,  in  the  case  of  the  Sargent 
deed,  to  run  to  that  line,  we  do  not  go  outside 
of  the  terms  at  the  deeds,  because  that  south- 
em  line  is  called  for  in  the  deeds  as  much 
and  as  clearly  as  the  timber  is  called  for  in 
them.  We  do  no  more  than  ascertain,  from 
the  subject-matter  of  the  instruments  and 
the  situation  and  purposes  of  the  parties, 
which  objects  they  really  Intended  to  make 
the  monuments,  the  trees  or  the  line.  One 
is  as  much  within  the -deed  as  the  other,  in 
each  case.  In  view  of  the  extraneous  evi- 
dence disclosing  dominant  Intent,  the  phrase- 
ology of  the  calls  is  unimportant,  as  will  be 
shown  later.  In  locating  these  tracts  first, 
we  do  no  more  than  Herold  did  in  his  con- 
veyances. He  located  the  Byrne  tracts  by 
the  Wilson  and  Sargent  tracts.  His  descrip- 
tion of  the  400-acre  Byrne  tract  begins  with 
the  northwest  comer  oif  the  Wilson  tract, 
but  erroneously  describes  It  as  being  a  sugar 
on  a  rich  hillside.  Wilson's  deed,  properly 
construed,  puts  that  corner  in  the  northern 
line  of  the  original  tract  In  describing  the 
Byrne  150-acre  tract,  be  made  the  Sargent 
tract  a  monument  and  boundary,  and  that 
tract  runs  down  to  the  southern  line  of  the 
original  tract     Moreover,  the   Byrne   deed 


manifests  dear  intent  not  to  go  beyond  the 
lines  of  the  original  tract.  One  of  the  cor- 
ners of  that  tract  is  made  a  comer  of  the 
Byrne  400-acre  tract,  namely,  the  southeiust 
comer.  The  distance  from  that  call  on  an- 
other line  is  the  exact  distance  called  for  in 
the  eastern  line  of  the  original  tract  and  to 
reach  that  comer,  the  description  calls  for 
the  course  of  the  southern  line  of  the  original 
tract.  Two  of  the  corners  of  the  150-acre 
Byrne  tract  are  corners  of  the  original  tract 
the  northwestern  and  southwestern.  It 
reaches  the  former  by  running  the  same 
course  as  that  called  for  in  the  old  deed  from 
Edwards  and  leaves  the  latter  by  that  course. 
In  these  facts  it  found  overwhelming  evi- 
dence of  purpose. to  stay  within  the  lines  of 
the  original  tract,  in  the  conveyances  of  the 
Byrne  tracts,  and  it  Is  shown  in  the  very 
terms  of  the  deeds. 

[4,  S]  The  Wilson  and  Sargent  deeds  may 
be  read  and  considered  upon  this  Inquiry,  be- 
cause the  tracts  of  land  they  convey  are 
monuments  called  for  in  the  descriptions  of 
the  Byrne  tracts.  They  are  as  clearly  monu- 
ments as  the  trees  called  for  as  corners,  and, 
being  tied  to  the  southern  line  in  express 
terms  and  Umited  to  the  northern  by  the  dis- 
tances, areas,  and  intent  necessarily  arising 
out  of  the  subject-matter  and  situation  and 
purposes  of  the  parties,  they  carry  the  Byrne 
conveyances  to  the  southern  line,  on  the  one 
hand,  and  limit  them  to  the  northern  line, 
on  the  other. 

That  the  Wilson  and  Sargent  lands  are  not 
involved  in  this  litigation,  and  that  those 
lands  have  been  claimed  and  held  in  accord- 
ance with  an  erroneous  interpretation,  do  not 
preclude  correct  locations  of  their  bounda- 
ries for  the  purpose  of  determining  the  true 
location  of  the  Byrne  tracts.  The  date  of 
the  Byrne  deed  is  the  time  with  reference 
to  which  the  intention  of  the  parties  is  to  be 
ascertained.  The  contemporaneous  or  subse- 
quent conduct  of  Wilson,  Induced  by  an  er- 
ror as  to  the  relation  of  the  trees  to  the  line, 
is  wholly  immaterial.  Every  contract  is  con- 
strued as  of  the  time  at  which  it  was  made. 
Scraggs  V.  Hill,  37  W.  Va.  706,  17  S.  E.  185 ; 
Tltchenell  v.  Jackson,  26  W.  Va.  496;  Cris- 
Up  V.  Cain,  19  W.  Va.  483.  Wilson  may  have 
precluded  himself,  by  his  subsequent  conduct, 
from  insisting  upon  the  true  construction  of 
his  deed,  but  that  would  not  affect  claimants 
under  the  Byme  deed,  who  have  the  right  to 
go  back  to  the  date  thereof  for  its  true  con- 
struction, unless  they  too  are  precluded  from 
doing  so  by  acquiescence  or  estoppel  in  some 
form.  Of  that  there  is  no  evidence.  For 
the  proposition  here  stated,  namely,  that  a 
tract  of  land  called  for  as  a  monument,  in 
the  description  of  another  tract,  Is  to  be  lo- 
cated in  accordance  with  the  true  Interpreta- 
tion of  its  boundaries  as  of  the  time  at  which 
its  d.escription  was  written,  the  date  of  the 
deed,  even  though  written  under  a  misap- 
prehension as  to  the  location  of  the  line  and 
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calling  for  fbe  line  and  a  tangible  object  not 
on  it,  as  this  one  was,  and  erroneously  treat- 
ing them  as  identical,  as  this  one  does,  au- 
thority is  abundant  nnd  the  reason,  logic, 
and  Justice  of  the  ndle  oyerwhelmlng.  Pen- 
nington T.  Bordley,  4  Har.  &  J.  (Md.)  450. 

"When  A.  conveys  land  to  B.,  'bounded  on 
land  of  T.,'  the  true  line  of  T/s  land  is  the 
boundary  or  the  land  conveyed,  although  A.  and 
T.  had  previously  agreed,  by  parol,  on  a  differ- 
ent line,  and  had  set  up  Btaies  to  mark  such 
line,  and  had  afterwards  ueld  possession  of  tbeir 
respective  lands  according  to  such  lines."  Cor-' 
nell  V.  Jackson,  9  Mete,   (Mass.)  160. 

Chief  Justice  Shaw  so  Instructed  the  Jury 
in  that  case,  and,  on  appeal,  the  Instruction 
was  sustained.  Wilde,  J.,  who  dellrered  the 
opinion  of  the  court,  obserred: 

"It  has  been  argued  that  it  must  be  presumed 
that  the  grantor  intended  to  convey  the  premises 
In  conformity  with  the  conventional  lines,  be- 
cause he  supposed,  at  the  time  of  the  convey- 
ance, that  those  were  the  true  lines;  and  this 
ouiy  well  be.  But  he  also  must  be  presumed  not 
to  have  Intended  to  convey  any  part  of  the 
adjoining  lots,  to  which  he  had  no  valid  title." 

On  an  issue  aa  to  the  location  of  an  ad- 
joining tract,  deeds  for  that  tract,  subsequent 
in  date  to  the  deed  calling  for  it  as  a  bound- 
ary, are  not  adniis8ibl&  Cutter  y.  Caruth- 
ers,  48  Cal.  178.  To  the  same  general  effect, 
see  Umbarger  ▼.  Chaboya,  49  CaL  625.  A 
deed  adopting  the  comer  of  a  certain  tract 
as  the  beginning  pohit,  in  terms,  conveyed  a 
specified  quantity  of  land  on  the  west  side  of 
a  line  running  t»  that  comer,  which  the  gran- 
tor did  not  own,  and  was  interpreted  as  hav- 
ing conveyed  a  like  quantity  on  the  east  side 
of  the  line,  which  he  did  own.  Parkinson  r. 
McQuald,  64  Wis.  473, 11  N.  W.  682.  A  deed 
ambiguous  as  to  a  comer  was  limited  to  the 
(and  the  grantor  owned.  In  Crosby  ▼.  Parker, 
4  Masa  110. 

Any  plainly  erroneous  call  may  be  rejected 
«a  a  means  of  effectuating  the  obvious  in- 
dention of  the  parties  to  a  deed.  Though  the 
beginning  point  is  presumed  to  have  been  as- 
certained and  fixed  with  more  care  than  any 
of  the  others  called  for,  and  therefore  ordi- 
narily prevails  in  cases  of  inconsistency  and 
conflict,  the  rale  is  not  invariable;  and,  If 
consideration  of  the  entire  instrument  and 
the  surrounding  circumstances  shows  It  to 
have  l)e0n  erroneously  selected,  it  yields  to 
the  other  calls  and  is  rejected.  Walsh  v. 
Hill,  88  CaL  481 ;  Jones  v.  Andrews,  62  Tex. 
662;  Davis  v.  Smith,  61  Tex.  18;  Zuhl  v. 
Woods,  cited  In  Jones  ▼.  Andrews,  62  Tex. 
662,  as  not  having  been  reported.  To  bold 
otherwise  would  be  the  adoption  of  the  ab- 
surd view  that  no  mistake  In  the  selection  of 
the  starting  point  could  ever  occur,  and  that. 
In  this  one  Instance,  the  parties  to  deeds  are 
always  infallible. 

Under  this  settled  rale,  the  calls  In  the 
Byrne  deed  for  the  southeast  comer  of  the  old 
tract  and  the  course  of  the  old  line  to  that 
comer  and  for  the  northwest  and  southwest 
comers  of  the  old  tract  and  the  courses  of 
tbe  Unea  tbereof  to  those  comers,  taken  In 


connection  with  the  fact  that  these  calls,  If 
given  controlling  Influence,  will  confine  the 
conveyances  to  land  owned  by  the  grantor, 
avoid  conflict  with  the  rights  of  adjacent 
owners  and  effectuate  the  clear  purpose  of 
the  parties,  ought  to  be  allowed  to  control, 
and  the  Inconsistent  calls  should  be  rejected 
as  having  been  inserted  by  mistake.  These 
calls,  evidence  of  Intent  found  In  the  terms 
of  the  deed,  not  outside  of  it,  read  In  the 
light  of  the  surrounding  circumstances,  plain- 
ly show  It  to  have  been  Herold's  purpose  to 
convey,  and  Byrne's  purpose  to  buy,  what  re- 
mained of  the  600-acre  tract  after  conveyanc- 
es of  parts  thereof  to  Sargent  and  Wilson. 
What  other  purpose  could  they  have  had  in 
calling  for  the  old  comers  and  old  courses? 
Upon  these  calls  alone,  aided  by  adnUssitAe 
extrinsic  evidence,  and  withont  the  aid  of 
the  calls  for  the  Wilson  and  Sargent  tracts, 
lines,  and  corners,  the  authorities  warrant 
the  limitation  of  the  Byrne  conveyances  to 
land  within  the  600-acre  tract  and  carry  them 
to  the  extent  of  tbe  unsold  areas  of  that 
tract  Since  the  calls  In  the  Byme  deed  for 
the  Wilson  and  Sargent  tracts,  their  comers 
and  lines  cannot  be  reconciled  with  the  calU 
for  the  comers  and  courses  of  the  old  tracts, 
nor  with  the  manifest  Intention  of  the  par- 
ties as  disclosed  by  extraneous  evidence; 
they  may  be  rejected  and  ignored  as  having 
been  inserted  by  mistake. 

Properly  analyzed  and  understood,  the  de- 
cisions in  cases  involving  questions  of  tlie 
character  of  the  one  here  under  considera- 
tion are  not  in  conflict.  Tlie  apparent  lack 
of  harmony  among  them  is  due  to  the  pres- 
ence of  determining  factors  In  some  of  them 
that  are  not  found  In  others.  One  of  these 
is  the  important  fact  upon  which  rests  the 
presumption  against  Intent  on  the  part  of 
the'  grantor  to  sell,  and  on  the  part  of  the 
grantee  to  buy,  what  the  former  did  not  own. 
That  fact  is  present  here  and  was  In  Mylins 
v.  Ralne-Andrew  Lumber  Co.,  69  W.  Va.  346, 
71  S.  E.  404.  It  was  not  present  In  Robinson 
T.  Braiden,  44  W.  Va.  183,  28  S.  B.  798. 
There  the  grantor  owned  and  made  good  title 
to  all  the  land  his  deed  covered.  The  gran- 
tee simply  wanted  more  of  the  grantor's  land 
than  had  been  laid  off  and  conveyed  to  him 
or  wanted  it  in  a  different  place.  As  to 
whether  there  was  a  mistake,  the  evidence 
was  conflicting,  and  no  circumstance  conclu- 
sive of  the  question  of  Intent  was  disclosed. 
It  was  laclclng  in  Matheny  v.  Allen,  63  W. 
Va.  443,  60  S.  B.  407,  129  Am.  St  Rep.  984, 
also.  In  the  opinion  In  that  case,  lack  of  any 
extrinsic  evidence,  reflecting  light  on  tlie 
terms  used  in  the  deed.  Is  distinctly  asserted 
at  page  446  of  63  W.  Va.,  60  S.  E.  407,  129 
Am.  St  Rep.  984.  That  the  deed  did  not  caU 
for  the  Preston  line  In  terms  nor  describe  tbe 
trees  designated  as  being  on  that  line  was 
also  noted  as  a  potent  fact  A  controlling 
fact  In  Winding  Gulf  Colliery  Ca  v.  Camp- 
bell. 72  W.  Va.  448,  78  S.  E.  884,  extended 
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lines  beyond  tbe  trees  called  for  to  the  lines 
on  which  they  were  described  as  standing, 
and  that  as  matter  of  law.  The  terms  used 
to  designate  comers  In  the  i>artition  deeds 
Involved  In  that  case  were  very  similar  to 
those  used  In  the  Wilson  and  Sargent  deeds. 
They  called  for  certain  trees,  describing  them 
as  being  on  the  Moore  and  Beckly  patent 
line.  It  was  urged  that  the  calls  were  for 
the  trees,  not  for  tbe  line,  as  It  la  here ;  bnt 
the  court  Instructed  the  Jury  that  tbe  call 
was  tor  the  line,  and  that  instruction  this 
court  sustained.  Why?  Because  the  whole 
record  showed  tbe  purpose  of  tbe  partition 
proceeding  was  to  divide  and  dispose  of  the 
entire  Moore  and  Bedily  tract  of  land  and 
not  leave  a  small  strip  of  It  undisposed  of. 
We  said,  in  that  case,  as  I  say  here,  discov- 
er}- of  the  fact  that  the  trees  were  not  on  the 
line  disclosed  a  latent  ambiguity,  letting  in 
extraneous  evidence  for  the  determination  of 
the  true  Intent  of  the  parties  by  the  terms 
of  the  deeds  aided  by  such  evidence.  .  Does 
not  an  equally  strong  presumption  arise  from 
tbe  fact  that  extension  of  a  line  beyond  an- 
other line  to  trees  erroneously  described  as 
I>eing  on  it  will  make  the  deed  include  land 
not  owned  by  the  grantqr?  Authorities  al- 
ready cited  answer  in  the  afiBrmative.  Cor- 
nell y.  Jackson,  9  Mete.  (Mass.)  150 ;  Parkin- 
son V.  McQuaid,  54  Wis.  4T3,  11  N.  W.  682 ; 
Crosby  v.  Parker,  4  Mass.  110;  Pennington 
V.  Bordley,  4  Har.  &  J.  (Md.)  450. 

"But  he  •  •  •  must  be  presumed  not  to 
have  intended  to  convey  any  part  of  the  adjoin- 
ing lots,  to  which  he  had  no  valid  title."  Wilde, 
J.,  Cornell  v.  Jackson. 

"There  was  no  intention  to  include  In  the 
survey  made  any  lands  not  owned  by  the  plain- 
tiff."   Taylor,  /.,  Parkinson  v.  McQuald. 

"But,  upon  settled  rules  of  construction,  the 
call  for  the  lands  of  Antonio  Chabo^a  must  be 
anderstood  as  a  call  for  lands  to  which  Autonio 
liad  title."  Wallace,  0.  J.,  Umbarger  v.  Cha- 
boya. 

"It  is  obvious  that  the  vendor  did  not  intend 
to  sell,  nor  the  vendee  to  buy,  the  latter,  be- 
cause the  former  did  not  own  it,  and  the  pur- 
chaser did  already  own  it."  Mylius  v.  Baine- 
Andrew  Lumber  Co.,  69  W.  Va.  346,  71  S.  E. 
404. 

These  and  many  other  authorities  affirm 
the  proposition  that  rules  designed  for  ascer^ 
talnment  of  the  true  Intention  of  the  parties 
to  deeds  and  other  contracts  are  not  to  be 
perverted  from  their  purposes  and  made  to 
defeat  such  Intention  by  adherence  to  them 
nnder  circumstances  making  them  inapplica- 
ble. All  rules  have  their  limitations  and  ex- 
cvptions.  They  are  so  framed  as  to  answer 
the  requirements  of  usual  and  ordinary  con- 
ditions only,  and.  If  an  unusual  or  anomalous 
Btate  of  the  evidence  makes  the  application  of 
any  of  them  defeat  the  end  or  purpose  of  Its 
existence,  effectuation  of  the  true  Intent  of 
the  parties,  the  courts  uniformly  refuse  to 
apply  it  and  adopt  a  different  means  or 
method  of  solution  of  the  problem.  Ordi- 
narily the  tree  or  other  object  called  for  Is 
the  monument,  and  the  other  words  used  in 
connection  with  it  are  held  to  be  mere  mat- 
S6  S.E.-47 


ters  of  description.  Robinson  t.  Braiden  fell 
under  this  general  rule.  But  the  facts  in 
the  cases  above  cited,  and  ho  doubt  many 
others,  in  point  of  reason  and  Justice,  denied 
its  application  and  put  them  under  an  excep- 
tion to  it  Likewise  the  general  rule  by 
which  courses  and  distances  are  subordinated 
to  monuments  does  not  apply  when,  upon  the 
whole  case,  the  monument  called  for  clearly 
appears  to  have  been  selected  and  marked  by 
mistake.  Such  a  monument  controls  nothing. 
It  is  totally  rejected  under  another  rule  of 
equal  dignity.  Other  exceptions  from  gen- 
eral rules,  resting  upon  strong  natural  pre- 
sumptions, may  be  found.  Though  a  survey 
has  been  so  made  as  to  leave  a  narrow  strip 
between  the  land  conveyed  and  low  water 
mark  of  a  river  and  stakes  actually  driven 
along  such  survey  and  called  for  In  the  deed, 
the  conveyance  takes  the  land  to  low  water 
mark,  upon  the  presumption  against  unrea- 
sonable Intent  to  retain  a  useless  narrow 
strip  along  the  water's  edge.  Brown  Oil  Co. 
V.  Caldwell,  35  W.  Va.  95,  13  8.  B.  42,  29  Am. 
St  Rep.  793.  A  Une  run  for  the  purpose  of 
leaving  a  16-foot  road,  with  an  angle  in  it, 
but  so  described  In  the  deed  as  to  be  straight 
and  to  leave  in  portions  thereof  more  than 
16  feet  and  In  others  less  or  nothing,  was  so 
construed  and  applied  as  to  make  It  angular 
and  to  leave  Just  16  feet  for  the  road 
throughout  its  entire  length.  In  Clayton  ▼. 
County  Court,  58  W.  Va.  253,  52  S.  E.  103, 
2  L.  B.  A  (N.  S.)  698.  And  it  was  so  con- 
strued to  effectuate  the  manifest  purpose  of 
the  parties  to  the  deed,  though  tbe  operation 
Involved  departure  from  stakes  driven  and 
called  for  in  the  deed  as  well  as  specified 
courses. 

"Generally,  it  will  not  be  presumed  that  • 
party  granting  land  intends  to  retain  a  loaf 
narrow  strip  next  to  one  of  his  lines."  Western 
M.  &  M.  Ca  V.  Cannel  Coal  Co.,  8  W.  Var  408. 

Of  course,  such  deviations  or  departurec 
are  not  possible  under  the  rules  of  construe 
tion.  In  the  absence  of  ambiguity  or  uncer- 
taiilty  in  the  terms  of  the  description.  If 
the  terms  are  certain,  definite,  and  consistent, 
they  are  to  be  applied  as  written,  however 
absurd  the  result  or  variant  from  intent  de- 
ducible  from  the  circumstances,  for,  in  su(A 
case,  tbe  facts  and  circumstances  showing  in- 
tention different  from  that  expressed  are  not 
admissible  at  all. 

"Although  parol  evidence  is  not  admissible  to 
prove  that  the  parties  Intended  something  differ- 
ent from  that  which  tbe  written  language  ex- 
presses, or  which  may  be  the  legal  inference  and 
conclusion  to  be  drawn  from  it,  yet  it  is  always 
competent  to  give  in  evidence  existing  circum- 
stances such  as  fhe  actual  condition  and  situa- 
tion of  the  land,  Buildings,  passages,  water  cours- 
es, and  other  local  objects,  in  order  to  give  a 
definite  meaning  to  language  used  in  the  deed, 
and  to  show  the  sense  in  which  particular  words 
were  probably  nsed  by  the  parties,  especially  in 
matters  of  description."  Chief  Justice  Shaw,  in 
Salisbury  v.  Andrews,  19  Pick.  (Mass.)  250. 

"But  where  any  part  of  the  description  is  in- 
consistent with  the  rest,  and  thus  shown  to  be 
erroneous,  it  may  be  rejected ;  and,  when  tlie 
description  given  is  uncertain  and  ambiguous. 
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parol  evidence  will  be  admitted  to  show  to  what 
it  truly  applies."  Bond  v.  Fay,  12  Allen  (Mass.) 
86:    Dev.  Deeds,  i  1042. 

[inder  the  latitude  thus  given,  in  cases  of 
inconsistent,  contradictory,  and  ambiguous 
descriptions,  I  would  extend  the  east  and 
west  lines  of  the  Wilson  survey,  for  the 
puri)oses  of  this  case,  through  the  trees  call- 
ed for  as  being  on  the  southern  line  of  the 
Herold  tract,  to  that  line,  and  stop  them  at 
the  northern  line  of  that  tract,  and  the  east 
and  west  lines  of  the  Sargent  tract  to  the 
southern  Une  of  the  Herold  tract  This  puts 
the  trees  in  the  lines  and  so  gives  effect  to 
the  call  for  them,  but  it  also  gives  effect  to 
the  calls  for  that  southern  Une.  These  tracts 
being  80  located,  the  descriptions  of  the 
Byrne  tracts,  calling  for  them  as  boundaries, 
will  be  consistent  throughout  and  take  all  of 
the  600  acres,  except  what  is  Included  in  the 
Sargent  and  Wilson  tracts,  leaving  nothing 
south  of  them  for  forfeiture.  But  there  is 
enough  in  the  description  of  the  Byrne  tracts, 
taken  in  connection  with  admissible  parol 
evidence,  to  Justify  rejection  of  the  errone- 
ous calls  for  trees  as  corners  of  the  Sargent 
and  Wilson  deeds,  and  thus  locate  them 
within  the  600-acre  tract  As  to  them,  the 
same  result  may  be  accomplished  In  ^tber 
of  these  two  ways. 

The  stress  I  have  laid  upon  the  presump- 
tion against  intent  on  the  part  of  Herold  to 
grant  any  land  north  of  the  600-acre  tract  is 
justified  by  the  terms  of  his  petition,  which 
admits  the  land  he  conveyed  to  Sargent,  Wil- 
son, and  Byrne  were  all  parts  of  the  600-acre 
tract,  and  does  not  even  intimate  that  be 
owneid  or  claimed  any  land  north  of  it  or 
elsewhere  In  that  country.  Edwards  convey- 
ed to  him  the  600-acre  tract  out  of  a  bound- 
ary of  10,000  acre&  A  witness  says  Brock- 
erbQff  owned  the  land  on  the  north.  That 
Herold  did  not  own  it  is  at  least  a  concessum 
in  the  case. 

In  so  far  as  the  decree  allows  redemption 
of  the  portions  of  the  tract  of  land  to  which 
Emery  and  others  are  entitled  by  virtue  of 
the  deed  to  Benj.  W.  Byrne  and  subsequent 
conveyances  of  said  Byrne  title,  adjudicates 
forfeiture  of  the  title  to  said  portions,  or- 
ders sale  thereof.  In  default  of  redemption, 
and  fixes  the  amounts  of  the  taxes.  Interest, 
and  commissions  necessary  to  be  paid  by 
Herold  In  redemption,  the  decree  is  erroneous 
and  will  be  reversed.  In  other  respects.  It 
will  be  affirmed,  and  the  cause  remanded  for 
ascertainment  of  the  land  to  which  said 
Emery  and  others  are  entitled  as  aforesaid. 
In  accordance  vrlth  the  principles,  conclu- 
sions, and  findings  herein  made,  and  also  of 
the  amount  necessary  to  redeem  the  residue 
of  the  land  In  controversy,  and  with  direc- 
tion to  dismiss  the  bill  as  to  the  portions 
thereof  to  which  said  Emery  and  others  are 
so  entitled,  after  ascertainment  thereof. 

ROBINSON,  P.  (dissenting).  Deeming  the 
opinion  of  the  majority  to  be  at  variance 


with  well  settled  important  principles,  I  dis- 
sent, and  present  the  following  as  my  view 
of  the  case. 

Herold,  owning  a  survey  of  land  estimated 
to  contain  600  acres,  conveyed  therefrom  a 
tract  to  Wilson,  a  tract  to  Sargent,  and  two 
tracts  to  Byrne.  All  this  was  back  in  the 
70's.  The  original  survey  was  a  parallelo- 
gram In  ^ape.  All  agree  upon  its  location. 
Its  corners  are  established.  Near  the  mid- 
dle of  the  parallelogram  the  Wilson  tract  of 
100  acres  was  surveyed  out  Adjoining  the 
Wilson  tract  on  the  west  the  Sargent  tract  o( 
125  acres  was  laid  off.  A  portion  of  the  orig- 
inal survey  was  thus  left  to  the  east  of  the 
Wilson  tract  and  another  portion  to  the  west 
of  both  the  Wlilson  and  Sargent  tracts.  That 
to  the  east  of  the  Wilson  tract  embraced  400 
acres;  that  to  the  west  of  the  Wilson  and 
Sargent  tracts  embraced  150  acres.  These 
remaining  tracts  were  conveyed  to  Byrne  by 
a  single  deed.  In  1010  the  commissioner  of 
school  lands  Instituted  this  suit  to  sell  for 
the  benefit  of  the  school  fund  a  strip  ex- 
tending from  one  end  of  the  parallelogram  to 
the  other,  lying  along  the  southern  line  there- 
of, as  having  been  forfeited  in  the  name  of 
Herold  for  nonentry.  The  theory  of  the 
suit  is  that  the  deeds  to  Wilson,  Sargent, 
and  Byrne  did  not  embrace  this  strip,  that 
title  thereto  remained  in  Herold,  and  that 
by  reason  of  his  failure  to  keep  the  same  en- 
tered for  taxation,  It  became  forfeited  to  the 
State,  though  taxes  were  always  paid  on  the 
Wilson,  Sargent,  and  Byrne  tracts.  A  de- 
cree in  the  cause  finds  the  strip  forfeited 
and  directs  that  the  same  be  sold  unless 
Herold  redeems  it  The  decree  is  based  on  a 
survey  which  finds  the  strip  to  contain  159% 
acres.  Emery  and  others,  successors  to  Byrne 
In  title,  contested  the  right  of  the  State  to 
seU  this  strip  as  forfeited  or  the  right  of 
Herold  to  redeem  it  They  Insisted  that  the 
Wilson,  Sargent,  and  Byrne  tracts  which 
were  surveyed  out  of  the  parallelogram  all 
bordered  on  its  southern  boundary  line  and 
were  so  shaped  as  exactly  to  cover  the  orig- 
inal survey  of  six  hundred  acres.  In  other 
words,  they  claimed  that  the  deeds  to  Wil- 
son, Sargent,  and  Byrne  Reft  in  Herold  no 
title  to  any  part  of  the  original  survey.  But 
as  we  have  seen,  these  contentions  were  over- 
ruled by  the  decree.  Emery  and  others  have, 
therefore,  appealed. 

It  seems  clear  from  the  Wilson  and  Sar- 
gent deeds,  viewed  with  the  Duffy  map  upon 
which  the  decree  Is  based,  that  the  drafts- 
man of  those  deeds  believed  he  was  making 
the  southern  line  of  the  original  surve;  to 
be  the  southern  boundary  of  the  tracts  con- 
veyed to  Wilson  and  Sargent.  The  Wilson 
deed  defines  the  southern  boundary  line  of 
the  tract  conveyed  thereby  as  running  from 
"a  large  chestnut  on  top  of  the  divide  be- 
tween Buffalo  and  Strange  Creek  and  comer 
to  E.  Sargent's  land,  on  a  Une  of  said  Her- 
old's  600  acres"  to  "a  red  oak  near  Cherry 
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nun  on  the  east  side  and  on  a  line  of  whole 
tract."  The  Sargent  deed  defines  the  south- 
em  boundary  line  of  the  tract  conveyed  by 
it  as  running  from  "pointers  on  a  line  of  the 
original  survey  and  with  the  same"  to  "a 
large  chestnut  on  said  ridge."  This  chestnut 
is  plainly  the  same  that  is  mentioned  in  the 
Wilson  deed.  It  Is  a  corner  between  the  two 
tracts  of  land.  So  the  southern  boundary  of 
these  two  tracts  was  supposed  to  border  on 
the  southern  line  of  the  original  survey.  The 
timber  called  for  as  fixed  monuments  is  de- 
scribed In  the  deeds  as  being  on  that  line. 
Doubtless  the  draftsman  believed  it  was. 
But  the  surrey  made  in  this  case,  and  testi- 
mony in  relation  to  the  actual  location  of 
the  chestnut  and  red  oak,  show  these  trees 
to  be  about  forty  rods  north  of  the  southern 
boundary  Une  of  the  original  survey.  The 
chestnut  and  the  red  oak  have  been  proved  to 
be  at  the  footsteps  of  the  surveyor.  These 
two  trees,  out  In  the  middle  of  the  southern 
part  of  the  original  survey,  have  been  made 
the  guiding  points  in  clipping  off  from  the 
original  parallelogram  the  long  strip  extend- 
ing from  end  to  end,  about  40  rods  wide, 
which  has  been  decreed  to  be  forfeited  as  the 
property  of  Herold.  Not  a  word  has  been 
Introduced  by  way  of  evidence  to  show  that 
the  witnesses  were  mistaken  about  the  trees 
designated  on  the  map  being  the  ones  meant 
by  the  deeds.  If  a  chestnut  and  a  red  oak 
answering  the  description  In  the  deeds  can 
be  found  on  the  southern  line  of  the  original 
survey,  it  has  not  been  made  to  appear. 

The  case  is  presented  and  argued  as  though 
we  were  called  upon  to  say  whether  the 
whole  of  the  strip  was  omitted  in  the  three 
conveyances  to  Wilson,  Sargent,  and  Byrne — 
whether  title  to  all  of  it  remained  in  Her- 
old. But  so  far  as  portions  of  the  strip  may 
or  may  not  be  parts  of  the  Wilson  and  Sar- 
gent lands,  we  are  not  called  to  decide.  No 
parties  as  claimants  of  the  Wilson  and  Sar- 
gent tracts  have  been  brought  into  this  suit 
or  have  appeared  therein.  Emery  and  others, 
successors  to  Byrne  in  title,  have  no  interest 
in  any  part  of  ttie  strip  whldi  would  be  in  the 
Wilson  and  Sargent  tracts,  if  the  southern 
line  of  the  original  survey  Is  their  true  south- 
em  line.  So  delineation  of  the  Wilson  and 
Sargent  comers  is  only  necessary  because  it 
Is  submitted  that  the  description  In  the  Byrne 
deed  may  be  corrected  or  controlled  by  them. 
It  Is  the  Byrne  tracts  that  belong  to  appel- 
lants and  about  which  they  may  litigate  in 
the  cause.  They  were  the  only  litigants  be- 
low as  against  the  State  and  Herold.  They 
plainly  have  no  right  to  litigate  any  question 
about  that  which  does  not  belong  to  tbem. 
They  claim  no  interest  through  the  Wilson 
and  Sargent  titles.  Only  as  far  as  any  of 
the  tracts  conveyed  to  Byrne  has  been  affect- 
ed by  the  decree,  may  they  appeal.  Whether 
in  the  Wilson  and  Sargent  deeds  the  true 
sonthem  boundary  is  the  line  Indicated  by 
the  tntes  called  for  therein,  or  Is  the  southern 


line  of  the  original  survey  mentioned  there- 
in, may  not  be  decided  In  the  absence  of  those 
In  Interest. 

Appellants  say  that  it  is  evident  that  Her- 
old, by  the  deeds  to  Wilson,  Sargent,  and 
Byrne,  Intended  so  to  lay  off  and  convey  the 
tracts  that  they  would  exactly  fit  each  other, 
and  all  taken  together  be  slmplly  the  original 
parallelogram.  It  that  was  the  intention, 
Herold  failed  to  express  it  by  the  deeds.  The 
particular  tract  should  be  located  by  the  de- 
scription in  the  deed  conveying  it  The  in- 
tention of  the  grantor  must  be  gathered  from 
the  language  of  his  deed,  not  by  outside  spec- 
ulation or  surmises  arising  years  after  the 
date  of  the  deed.  It  is  true  that  if  we  could 
ignore  all  of  the  established  monuments  call- 
ed for  In  the  deeds  but  those  which  conform 
to  the  original  parallelogram,  and  except  as 
to  the  latter  be  governed  by  the  degree  cours- 
es, we  could  make  the  three  tracts  exactly  fit 
into  and  consume  the  original  parallelogram. 
In  other  words.  If  we  could  ignore  some  of 
the  fixed  monuments  established  by  evidence 
as  ones  called  for  in  the  deeds,  and  depend 
in  their  stead  on  degree  courses  leading  from 
other  fixed  monuments  called  for  and  not  ig- 
nored, we  could  make  the  Wilson,  Sargent, 
and  Byrne  tracts  to  be  exactly  the  original 
parallelogram.  Yet  we  cannot  do  this,  if  for 
the  intention  of  the  parties  we  look  to  spe- 
cifically mentioned  monuments  the  location 
of  which  are  known.  From  presumption  and 
other  things  outside  of  the  deeds  it  might 
be  said  that  Herold  did  not  intend  to  leave 
a  part  of  the  original  survey  unconveyed  or 
to  run  over  In  his  conveyance  on  land  out- 
side of  it  and  not  owned  by  him.  But  the 
descriptions  in  the  deeds  do  not  show  that — 
construed  as  they  must  be  by  that  in  them 
which  is  most  certain  in  preference  to  any- 
thing In  them  less  certain — construed  by  the 
settled  rule  that  course  and  distance  must 
give  way  to  fixed  monuments.  The  Wilson 
deed,  even  if  it  fixes  the  tract  to  the  south- 
ern line  of  the  original  survey,  carries  the 
tract  at  the  other  end  to  monuments  located 
beyond  the  bounds  of  the  original  survey. 
The  Sargent  deed  omits  land  to  the  south, 
unless  we  ignore  a  fixed  monument,  and  give 
more  force  to  the  call  which  mistakenly  des- 
ignates that  monument  to  be  on  the  soutbem 
line  of  the  original  survey.  The  Byrne  deed, 
in  describing  the  400  acres,  ties  the  tract 
by  fixed  monuments  so  that  a  triangular  piece 
of  the  original  survey  is-  left  unconveyed  at 
the  south,  and  a  similar  piece  outside  the 
original  survey  is  taken  in  at  the  north. 
The  Byrne  deed,  in  describing  by  fixed  mon- 
uments the  other  tract  of  150  acres,  takes  in 
at  the  north  land  outside  the  original  sur- 
vey, and  may  omit  some  therein  at  the  south. 

Hie  Byrne  deed  embracing  the  two  tracts 
speaks  for  itself.  Its  specific  calls  for  monu- 
ments do  not  conflict  with  calls  for  any  line 
of  the  original  survey.  It  does  not  say  that 
the  Byrne  tracts  must  evenly  fit  the  original 
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parallelogram.  For,  nowhere  does  it  call  for 
a  line  of  the  original  surr^.  Unless  we 
change  its  calls  for  monuments,  we  niust  take 
it  as  expressing  the  intention  of  the  parties 
to  lay  ont  the  land  to  border  on  those  monn- 
ments.  The  deed  as  it  is,  plainly  expresses 
intention  to  convey  the  land  by  the  monu- 
ments mentioned.  If  a  mistalie  was  made  in 
so  describing  the  land  to  be  conveyed,  the 
deed  does  not  tell  us  so.  Where  does  the 
deed  locate  the  land?  That  is  the  only  ques- 
tion before  as.  This  is  not  a  suit  to  reform 
a  deed  for  mistake.  "Under  cover  of  con- 
struction a  court  cannot  reform  a  written 
contract  to  make  it  express  the  real  Inten- 
tion of  the  parties,  which  by  mistake  is  not 
expressed  in  the  words  thereof."  2  Page  on 
Contracts,  sec.  1130.  We  have  no  right  to 
say  that  the  parties  did  not  Intend  that 
which  the  deed  without  doubt  says  they  did 
intend.  There  Is  no  ambiguity  in  the  calls 
for  particular  monnments.  We  are  not 
dealing  with  a  description  of  land  so  con- 
flicting or  inconsistent  in  itself  that  we  find 
a  mistaken  call.  "If  there  is  anything  equiv- 
ocal in  the  language  of  the  grant,  the  courts 
declare  its  interpretation.  But  if  the  par- 
ties have  used  plain  and  explicit  language — 
if  they  have  fixed  a  boundary  which  no  man 
can  mistake — courts  have  nothing  to  say 
about  it;  construction  in  that  case  has  no 
ofBce  to  perform,  and  the  law  makes  no  in- 
tendment."   Tyler  on  Boundaries,  127. 

Now,  the  Byrne  deed,  In  describing  the  400 
acres,  calls  for  a  begiiming  at  "a  sugar  on 
a  rich  hill  side  and  corner  to  said  Wilson's 
100  acres."  This  sugar  is  proved  to  be  there. 
True;  it  is  outside  of  the  original  survey,  40 
rods  to  the  north,  but  from  the  evidence  it  is 
nevertheless  the  sugar  intended.  Right  here 
It  Is  said  that  Wilson's  tract  does  not  extend 
that  far  north.  But  by  his  deed  it  does.  By 
Wilson's  deed  the  sugar  was  a  corner  to  his 
100  acres,  as  the  Byrne  deed  says  it  is.  A 
call  in  Wilson's  deed  is  for  this  same  sugar, 
without  reference  to  Its  being  on  the  north- 
em  line  of  the  original  survey.  If  we  were 
construing  the  Wilson  deed,  and  were  to  ex- 
tend it  to  the  southern  line  of  the  original 
survey,  since  it  calls  for  monuments  to  be 
there  though  they  are  not,  we  could  not 
make  it  conform  to  the  northern  line  of  the 
original  survey,  which  it  does  not  mention. 
Can  we  say  that  Herold  did  not  intend  that 
the  Byrne  400  acres  should  not  begin  at  the 
sngar  on  a  rich  hill  side?  He  plainly  says 
that  the  survey  of  the  tract  begins  there. 
Nothing  in  the  deed  says  the  contrary.  By 
what  rule  can  we  say  otherwise?  Shall  we 
say  otherwise,  simply  because  Herold  may 
not  have  owned  the  .land  on  which  the  tree 
stood?  If  so,  then  where  shall  we  begin? 
Down  at  the  northern  line  of  the  original 
survey?  If  so,  at  what  point?  The  deed 
says  nothing  about  any  such  a  beginning. 

Then,  from  the  beginning  corner  of  the 
Byrne  400  acres,  the  sugar  on  a  rich  hill  side, 
ttie  call  is  for  a  red  oak  on  Cherry  Bun,  on 


a  line  of  Wilson.  As  the  proof  in  the  case 
stands,  this  is  the  red  oak  on  the  southern 
boundary  of  the  Wilson  tract,  about  40  rods 
north  of  the  southern  line  of  the  original 
survey.  The  Wilson  deed  says  that  the  red 
oak  should  be  on  the  southern  line  of  the 
original  survey,  but  the  Byrne  deed  does  not 
describe  it  as  being  on  that  Une.  The  lat- 
ter deed  simply  calls  for  a  red  oak  on  Cher- 
ry Run,  which  is  proved  to  be  located  about 
40  rods  north  of  the  southern  line  of  the 
original  survey.  It  is  argued  that,  since  the 
Wilson  deed  locates  the  red  oak  on  the 
southern  Une  of  the  original  survey,  ve 
should,  as  to  the  Wilson  deed,  make  that  line 
prevail  over  the  red  oak;  and  then,  having 
found  the  Wilson  deed  to  be  mistaken  as  to 
the  red  oak  being  on  the  southern  line  of 
the  original  survey,  take  notice  of  the  same 
mistake  being  in  the  Byrne  deed.  It  is  said 
that  we  should  do  this  in  preserving  the 
claimed  general  scheme  to  convey  away  all  of 
the  parallelogram  by  the  Wilson,  Sargent, 
and  Byrne  deeds.  The  descriptions  in  these 
deeds  do  not  vouch  such  a  scheme.  They  are 
not  even  contemporaneous,  or  parts  of  the 
same  transaction.  The  Byrne  deed,  in  de- 
scribing the  400  acres,  does  not  put  the  red 
oak  on  the  southern  line  of  the  original  sur- 
vey, and  we  know  of  no  rule  whereby  we 
can  read  the  Wilson  deed  for  the  Byrne  deed 
in  this  particular,  even  if  we  were  to  change 
the  description  in  the  Wilson  deed  by  elhu- 
Inating  the  call  for  the  red  oak  as  a  mis- 
taken one.  The  red  oak  as  called  for  by  the 
Byrne  deed,  has  been  located  by  the  proof  at 
a  particular  place.  Witnesses  prove  it  to  be 
at  the  place  called  for  by  the  deed.  This  tree 
is  a  fixed  monument.  Nothing  in  the  Byrne 
deed  proves  it  to  be  a  mistaken  call.  Kothi 
ing  in  that  deed  shows  intention  to  locate  It 
on  the  southern  line  of  the  original  survey. 
We  must  give  the  red  oak  the  recognition 
that  its  certainty  deserves.  Course  and  <Us- 
tance  and  other  calls  less  certain  than  tliis 
marked  tree  must  give  way  to  it.  "Marlied 
trees  upon  the  land  remain  invariable,  ac- 
cording to  which  neighbors  bold  their  dis- 
tinct lands.  On  this  ground,  our  juries  liare 
uniformly,  and  wisely,  never  suffered  suah 
lines,  when  proved,  to  be  departed  from,  be- 
cause they  do  not  agree  exactly  with  descrip- 
tions in  conveyances."  Herbert  v.  Wise,  3 
Call,  239.  We  cannot  leave  the  red  oak  and 
adopt  a  point  on  the  soutliem  line  of  ttie 
original  survey  about  40  rods  south  of  it,  for 
that  would  do  plain  violence  to  the  speciflc 
description  given  in  the  deed.  We  cannot 
change  that  which  the  parties  to  the  deiHl 
most  specifically  expressed  in  it  Tme,  it 
looks  like  they  should  have  followed  the 
southern  line  of  the  original  survey,  but  it  is 
apparent  they  did  not,  if  the  red  oak  has 
been  truly  found  and  properly  mapx)ed.  Not 
what  they  should  have  done  in  shaping  the 
land — not  even  what  they  may  have  Intended 
to  do,  yet  wholly  failed  to  do — but  what  tbej 
actually  did  by  the  express  terms  of  the  de- 
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scrlptlon,  dionld  be  onr  gnlde  In  th^  present 
Instance.  The  red  oak  called  for  by  the 
Byrne  deed  In  describing  the  400  acres,  baa 
been  established  about  40  rods  north  of  the 
southern  line  of  the  survey,  and  we  have  no 
basis  on  which  to  hold  that  It  is  elsewhere 
or  that  it  was  mistakenly  adopted  in  the 
deed. 

The  record  is,  however,  not  so  consistent  in 
establishing  the  next  point  of  the  description 
In  the  deed  as  to  this  Byrne  tract.  "Two 
chestnut  oaks  on  the  divide  between  the  wa- 
ters of  Buffalo  and  Strange  Creeks"  are  call- 
ed for  as  the  terminus  of  the  line  leaving  the 
red  oak.  These  monuments  are  found  and 
established,  yet  instead .  of  '  proceeding  to 
them,  giving  them  the  merit  given  to  the  red 
oak,  the  surveyor  whose  map  has  been  adopt- 
ed as  the  basis  of  the  decree,  follows  the 
course  and  distance  to  a  new  point  and  es- 
tablishes a  stake,  thereby  making  a  corner 
not  called  for  In  tixe  deed,  more  than  40  rods 
to  the  north  of  the  one  called  for  therein. 
The  "two  chestnut  oaks  on  the  divide  be- 
tween the  waters  of  Buffalo  and  Strange 
Creeks"  are '  unquestionably  monuments  of 
the  original  survey,  though  the  Byrne  deed 
does  not  name  them  as  such.  When  a  line 
Is  run  to  these  two  chestnut  oaks  directly 
from  the  red  oak  as  the  deed  calls,  a  long, 
triangular  piece  of  ground  is  left  south  of  the 
Byrne  400  acres  and  north  of  the  southern 
line  of  the  original  survey.  This  triangle  the 
Byrne  deed  does  not  convey  from  the  original 
Burvey.  On  the  map  it  will  appear  by  lines 
from  K  to  A,  from  A  to  N,  and  from  N  to  K. 
The  surveyor  seems  to  have  been  bent  on 
preserving  equal'  width  for  a  strip  omitted  by 
the  Wilson,  Sargent  and  Byrne  deeds  from 
the  original  survey.  But  to  do  this  he  bad  to 
establish  a  corner  that  the  Byrne  deed  itself 
did  not  establish,  and  to  ignore  a  monument 
it  called  for — one  not  only  flndable  but  ac- 
tually found.  His  persistency  in  clinging  to 
the  red  oak  and  in  not  clinging  to  the  two 
chestnut  oaks  is  inconsistent,  but  no  doubt 
unwittingly  so.  Therein  was  violated  the 
elementary  rule  that  course  and  distance 
must  yield  to .  fixed  and  established  monu- 
ments the  location  of  which  are  known  and 
found.  Matheny  v.  Allen,  63  W,  Va.  443,  60 
S.  E.  407,  129  Am.  St  Kep.  084;  2  Enc.  Dig. 
Va.  &  W.  Va.  582. 

Again  the  same  elementary  rule  was  violat- 
ed by  the  surveyor  as  to  the  description  of 
the  150  acres  conveyed  by  the  Byrne  deed. 
He  confesses  that  he  did  not  survey  all  this 
tract  But  he  established  a  comer  at  a 
stake  marked  O  by  elongation  on  paper  so  as 
to  reach  another  stake  at  P,  not  called  for  in 
the  deed,  and  thus  he  preserved  south  of  P 
the  40  rods  strip  out  in  this  territory  also. 
To  do  this  be  ignored  monuments  called  for 
In  the  deed,  which  witnesses  testify  are 
actually  on  the  ground,  at  C  and  B.  From 
tlie  evidence  there  seems  to  be  no  reason  why 
lie  should  not  have  followed  the  fixed  and 


established  monuments  called  for  in  the  deed, 
particularly  why  the  line  from  C  to  B  can- 
not be  laid  on  the  ground  Just  as  the  deed 
points  it  out  Then  from  B  the  call  is  for  a 
post  corner  to  Sargent's  land.  The  evidence 
does  not  establish  the  location  of  that  post 
If  It  is  at  R,  as  a  view  of  the  proper  laying 
out' of  the  Sargent  tract  by  the  known  monu- 
ments caUed  for  by  the  deed  would  indicate, 
no  land  of  the  original  survey  was  omitted 
from  the  Byrne  deed  in  describing  the  150 
acres.  If  the  post  Is  somewhere  to  the  north 
of  B,  then  the  line  from  the  proved  comer 
of  the  Byrne  150  acres  at  B  to  the  post  will 
leave  a  small  triangular  parcel  omitted  from 
the  original  survey.  Further  surveying  and 
further  evidence  are  necessary  here. 

It  is  clear  that  Duffy  did  not  make  sur- 
veys of  the  Byrne  tracts  conformable  to  the 
descriptions  in  the  deed.  The  commissioner 
to  whom  the  cause  was  referred,  adopted 
this  erroneous  survey,  and  the  court  over  ex- 
ception carried  it  Into  the  decree.  Therefore, 
the  decree  ought  to  be  reversed,  and  the 
cause  remanded  for  a  surveying  of  the  land 
according  to  established  law  and  for  proceed- 
ings which  should  necessarily  follow.  The 
conclusion  of  the  majority  that  the  Byrne 
deed  conveys  all  of  the  remainder  of  the 
original  parallelogram  can  stand  upon  no  In- 
tention expressed  by  that  deed.  The  major- 
ity virtually  say  that  the  parties  to  the  deed 
did  not  Intend  the  fixed  monuments — the 
beginning  sugar  and  the  red  oat — to  flgare 
in  the  description  at  all.  Then,  why  were 
they  resorted  to?  Only  by  guessing  at  in- 
tention contrary  to  that  which  the  deed  ex- 
presses, can  such  a  conclusion  as  has  been 
reached  in  this  case  by  the  majority  be 
brought  about 

WILLIAMS,  J.  I  dissent  from  the  major- 
ity opinion  and  concur  in  the  foregoing  opin- 
ion of  Judge  ROBINSON. 

•==  a«  Oa.  5«) 

HENDERSON  v.  FIELDS.    (No.  380.) 
(Supreme  Court  of  Georgia.     June  19,  1915.) 

(Syllabut  hy  the  Court,) 

Vendor  and  Pubcbases  ©=>334— Defbctivii 
Title— Recovery  of  Money"  Paid. 

A  purchaser  of  land,  who  is  In  undisturbed 
possession  under  his  vendor's  bond  to  make  or 
cause  to  be  made  good  and  sutBcient  title  on 
the  payment  of  the  purchase  money,  cannot  re- 
cover from  the  vendor  partial  payments  made 
on  the  purchase  price  solely  on  the  ground  of 
a  defect  in  the  vendor's  title.  Such  relief  is 
dependent  upon  the  vendee's  equitable  right  of 
rescission  or  cancellation,  which  does  not  exist 
unless  he  allege  that  the  vendor  la  insolvent  or 
a  nonresident,  or  some  other  fact  which  would 
make  it  inequitable  for  the  vendor  to  hold  the 
purchase  money  already  paid  and  to  collect  the 
balance. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  %%  959-980;  Dec.  Dig. 
<8=>334.] 

Error  from  Superior  Court,  Chatham  Coun- 
ty;   W.  G.  Charlton,  Judge. 


^=9For  otber  cases  see  same  topic  and  KBT-NUMBBR  In  all  Kejr-Mumbered  Dlsests  and  Indexes 


Digitized  by 


Google 


742 


86  SOUTHBASTBEN  EB5P0KTEE 


(G«. 


Action  by  B.  M.  Henderson  against  B.  A. 
Fields.  Judgment  for  defendant,  and  plain- 
tiff brings  error.     Affirmed. 

Geo.  S.  Carglll  and  W.  H.  Boyd,  both  of 
Savannah,  for  plaintiff  in  error.  F.  P.  Mc- 
Intlre,  of  Savannah,  for  defendant  in  error. 

EVANS,  P.  J.  The  action  Is  to  recover 
certain  payments  made  on  a  contract  for  the 
purchase  of  land  on  the  ground  that  the 
vendor's  title  is  imperfect.  The  petition  was 
dismissed  on  demurrer.  In  substance  It  was 
alleged  that  ttie  plaintiff  purchased  a  lot  of 
land  from  the  defendant,  who  executed  to 
him  a  bond  conditioned  to  make  or  cause  to 
be  made  good  and  sufficient  title  upon  pay- 
ment of  the  stipulated  purchase  money.  The 
plaintiff  paid  $50  of  the  purchase  money  at 
the  time  of  the  execution  of  the  bond,  and 
has  since  paid  purchase-money  notes  aggre- 
gating 1105  and  $S  taxes  assessed  against 
the  land.  The  plaintiff  was  let  into  immedi- 
ate possession  of  the  land  upon  the  execu- 
tion of  the  bond  for  title,  and  that  posses- 
sion has  never  been  disturbed.  The  defendant 
pressed  the  plaintiff  for  the  payment  of  the 
balance  of  the  purchase-money  notes,  and 
the  plaintiff  had  arranged  to  provide  the 
money  to  make  such  payment,  but  before 
paying  it  she  employed  counsel  for  the  pur- 
ix>se  of  having  the  title  to  the  property  ex- 
amined. The  result  of  the  examination  of 
the  title  disclosed  that  one  of  its  muniments 
Is  a  deed  from  a  grantor  who  describes  him- 
self as  trustee,  and  the  record  discloses  no 
power  authorizing  the  execution  of  the  deed 
by  a  trustee.  Another  muniment  of  title 
Is  a  deed  from  a  person  describing  herself 
as  the  sole  heir  at  law  of  a  grantee  In  the 
chain  of  title,  and  upon  Investigation  It  was 
discovered  that  such  person  was  not  the  sole 
hdr  at  law,  but  there  was  at  least  one  other 
heir  In  life  at  the  time  of  the  bringing  of  the 
suit  The  prayer  of  the  petition  was  for 
cancellation  of  the  unpaid  purchase-money 
notes,  for  an  Injunction  against  the  defend- 
ant's transferring  or  negotiating  the  same, 
and  for  recovery  of  the  payments,  including 
the  taxes. 

Unless  the  plaintiff  Is  entitled  to  a  rescis- 
sion of  the  contract,  she  is  not  entitled  to  the 
relief  sought  Her  right  to  recover  the 
purchase  money  which  she  has  paid  on  the 
land  necessarily  depends  upon  her  right  to 
have  a  restoration  of  the  status.  The  rule  Is 
well  established  that: 

"A  purchaser  of  land  who  is  in  possession  un- 
der a  Dond  for  titles  cannot  have  relief  in  equity 
against  his  contract  to  pay,  on  the  mere  ground 
of  a  defect  in  title,  unless  he  allege  that  the 
vendor  is  insolvent,  or  a  nonresident  or  some 
other  fact  which  would  make  it  inequitable  for 
the  vendor  to  enforce  the  payment  of  the  pur- 
chase money."  Mallard  v.  AUred,  106  6a.  503, 
32  S.  B.  588 ;  McGehee  v.  Jones,  10  Ga.  127 ; 
Black  V.  Walker,  98  Ga.  31,  26  S.  E.  477. 

A  distinction  between  a  purchaser  In  pos- 
session under  an  executed  deed  and  one  In 


possession  under  a  bond  to  make  title  has 
been  attempted.  Where  a  vendee  takes  the 
precaution  to  secure  himself  by  a  bond  cove- 
nanting to  convey  by  good  and  sufficient  title, 
though  we  may  consider  the  covenant  to 
convey  as  an  executory  contract,  there  can 
be  no  difference  between  the  purchaser  who 
enters  imder  a  deed  and  the  one  who  «iters 
under  a  bond  for  title.  In  the  latter  case 
the  vendee  has  his  remedy  upon  tbe  cove- 
nants in  the  bond,  and  would  be  subject  to 
the  general  rule  unless  there  be  fraud  or  evic- 
tion. Ctoleman  v.  Kowe,  5  How.  (N.  S.)  460, 
37  Am.  Dea  164.  In  McGehee  v.  Jones,  su- 
pra, Nisbet,  J.,  said  that  when  a  purchaser— 

"goes  in  under  a  deed,  with  covenants  of  war- 
ranty, and  apprehends  a  failure  of  title,  and 
wishes  relief  before  eviction,  be  must  resort 
to  his  covenants;  and,  if  under  a  bond  for 
titles,  he  must  resort  to  his  bond." 

The  principle  that  a  purchaser  of  land  who 
is  in  undisturbed  possession  under  a  title 
bond  cannot  have  reUef  In  equity  against 
the  payment  of  the  prurchase  money,  solely  ou 
the  ground  of  a  defect  of  title,  was  strongly 
asserted  by  Chancellor  Kent,  in  Abbott  v. 
AUen,  2  John.  Ch.  (N.  Y.)  519,  7  Am.  Dec. 
552,  554.  In  the  argument  supporting  the 
proposition  he  said: 

"It  would  lead  to  the  greatest  inconvenience, 
and  perhaps  abuse,  if  a  purchaser  in  the  actual 
enjoyment  of  land,  and  when  no  third  person 
asserts,  or  takes  any  measures  to  assert,  a  hos- 
tile claim,  can  be  permitted,  on  suggestion  of  a 
defect  or  failure  of  title,  and  on  the  principle 
of  quia  timet  to  stop  tbe  payment  of  the  par- 
chase  money,  and  of  all  proceedings  at  law  to 
recover  it.  Can  this  court  proceed  to  try  tbe 
validity  of  the  outstanding  claim,  in  the  ab- 
sence of  the  party  in  whom  it  Is  supposed  to  re- 
side, or  must  he  be  brought  into  court  against 
his  will  to  assert  or  renounce  a  title  which  he 
never  asserted,  and,  perbai>s,  never  thought  off" 

The  plaintiff's  possession  has  never  been 
disturbed,  nor  is  it  alleged  that  the  holder 
of  any  paramount  title  has  any  Intention  of 
disputing  her  title  or  possession.  Nor  Is 
any  equitable  ground  alleged  to  bring  her 
case  without  the  operation  of  the  general 
rule.  It  follows  that  the  Judgment  on  de- 
murrer was  proper. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

Ois  o«.  «n 
HARRIS  et  aL  v.  BLACK  et  aL    (No.  362.) 
(Supreme  Court  of  Georgia.     June  17,  1915.) 

(SyUaiut  hy  the  Court.) 
1.  Sheriffs   and   Conbtablks  «=»168— Ac- 
tion    ON     Official     Bond  —  Pi.BADiaQ — 
Wrongful  Levy. 

In  a  suit  on  a  sheriff's  official  bond,  allega- 
tions that  an  execution  showed  on  its  face  that 
the  judgment  on  which  it  was  based  was  dor- 
mant, and  that  this  was  known  to  the  sheriff, 
but  he  nevertheless  levied  the  execution  on  land 
of  the  plaintiffs,  sold  it  and  ejected  them  frum 
possession,  set  out  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  {§  398-^04;  Dec.  Dig. 
<g=>168.] 
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2.  Sheriffs  akd  Constables  €=>168  —  Ac- 
tion ON  Shebitf's  Bond— Wbonoful  Levt 
— Parties — Pleadino. 

Where  it  was  alleged  that  the  admuiistTa- 
tor  of  the  estate  of  an  intestate  died,  and  no 
other  administrator  was  appointed,  that  there 
was  no  necessity  for  any  fortber  administra- 
tion, and  no  debt  against  the  estate,  that  the 
heirs  were  all  sui  juris,  and  had  taken  posses- 
sion of  the  real  estate,  and  that  the  sheriff 
knowingly  made  a  void  leyy  on  the  land  ander 
an  execution  based  on  a  dormant  judgment,  sold 
the  property,  and  evicted  the  heirs  therefrom, 
this  showed  a  right  of  action  by  the  heirs,  and 
under  dv.  Code  1910,  {  12,  such  heirs  could 
bring  the  suit  in  their  own  names  on  the  offi- 
cial bond  of  the  sheriff. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  H  896-104;  Dec.  Dig. 
«=16a] 

3.  Shebiits  and  Constables  «=3l61  — Ac- 
tion ON  Sheriff's  Bond — Wronoful  IiEvt 
—Amount  of  Recovebt— Lobs  of  Title. 

If  a  sheriff  made  a  void  sale  of  land  in 
the  ix>ssession  of  heirs  of  a  decedent  whose  es- 
tate was  unrepresented  and  as  to  which  no  rep- 
resentation was  necessary,  and  evicted  them, 
and  delivered  possession  to  the  purchaser,  but 
the  heirs  negligently  allowed  the  purchaser  to 
remain  in  adverse,  peaceable  possession  until  he 
obtained  a  title  ]^  prescription,  in  a  suit  by 
them  on  the  sheriff^s  bond  they  could  not  recover 
the  value  of  the  land,  with  mesne  profits,  (m  the 
ground  that  tbey  had  lost  the  title. 

(a)  The  allegations  showed  no  good  reason  for 
the  failure  to  sue  for  the  land  until  prescrip- 
tion had  ripened. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  {{  383-387;  Dec.  Dig. 
«=»161.] 

4.  Sheriffs  and  Constables  €=3l71  —  Ac- 
tion ON  Official  Bond  —  DisiassAi.  — 
Wrongful  Levy. 

Where  suit  was  brought  on  the  official  bond 
of  a  sheriff  on  account  of  a  wrongful  levy  and 
sale,  and  an  eviction  under  the  void  sale,  and 
where  the  allegations  were  sufficient  to  author- 
ize a  submission  to  the  jury  of  the  good  or  bad 
faith  of  the  sheriff,  under  Civ.  Code  1910,  § 
299,  it  was  erroneous  to  dismiss  the  action  as  a 
whole,  although  the  special  damages  sought  to 
be  recovered  might  not  be  recoverable. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  if  414-422;  Dec.  Dig. 
«e=>171.] 

5.  LiuiTATioN  OF  Actions  <S=>22— Action  on 
Ofticial  Bond. 

Under  the  statutes  of  this  state  and  the 
former  decisions  of  this  court  a  suit  for  a 
breach  of  the  official  bond  of  a  sheriff,  if 
brought  within  20  years  from  the  breach,  will 
not  be  barred  because  an  action  sounding  in 
tort  or  contract  on  account  of  his  breach  of 
duty,  against  the  sheriff  alone,  not  on  the  bond, 
might  be  barred. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {f  100-111;  Dec.  Dig.  «=» 
22.] 

Error  from  Superior  Court,  Early  Coun- 
ty;  W.  C  WwrlU,  Judge. 

Action  by  J.  M.  Harris  and  others  against 
Ia  E.  Black  and  another.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Re- 
versed in  part  and  affirmed  In  part. 

On  March  15,  1913,  J.  M.  Harris  and  oth- 
ers bronght  suit  against  t>.  E.  Black,  former 
sheriff  of  Early  county,  and  the  Fidelity  & 
Deposit  Company  of  Maryland,  as  surety  on 


bis  official  bond.  The  petition  as  amended 
alleged.  In  substance,  as  follows:  The  plain- 
tiffs are  the  sole  heirs  at  law  <?*  J.  M.  Har- 
ris, deceased.  At  the  date  of  bis  death  he 
was  In  possession  of  a  described  tract  of 
land  containing  about  250  acres.  The  admin- 
istrator appointed  on  bis  estate  died,  and 
there  Is  now  no  administrator,  nor  is  there 
any  necessity  lor  an  administrator,  the  plaln- 
tlfTs  being  sul  Juris,  and  there  being  no  debts 
against  the  estate.  At  an  election  held  in 
1898  Black  was  elected  sheriff  for  a  term  of 
two  years  from  January  1,  1899,  and  gave  a 
bond  with  the  Fidelity  &  Deposit  Company  of 
Maryland  as  surety.  On  March  4,  1899,  dur- 
ing his  term  of  office,  he  levied  upon  the  land 
by  virtue  of  an  execution  which  had  Issued 
from  the  superior  court  on  November  2,  1881, 
based  upon  a  Judgment  rendered  at  the  Octo- 
ber term,  1881,  of  the  court,  in  favor  of  one 
Robinson  against  the  administrator  of  Har- 
ris. Upon  this  execution  no  entry  was  made 
from  its  date  untU  April  8,  1890.  The  prop- 
erty was  exposed  for  sale  and  knocked  off 
to  certain  purchasers.  A  deed  was  made  by 
the  sheriff  on  September  12,  1900,  and  be 
placed  the  purchasers  in  possession  on  that 
date,  having  ejected  the  plaintiffs  therefrom. 
The  execution  was  dormant,  and  not  legally 
enforceable  against  the  estate  of  Harris; 
and  this  appeared  on  the  face  of  the  execu- 
tion, and  was  known  to  the  sheriff  when  he 
made  the  levy  and  sold  the  property.  The 
land  cannot  now  be  recovered  by  the  plain- 
tiffs, for  the  reason  that  the  purchasers  at 
the  sale  and  those  claiming  under  them  have 
acquired  a  good  title  thereto  by  prescrip- 
tion. The  plaintiffs  did  not  ascertain  that 
the  execution  was  dormant,  and  that  the 
levy,  sale,  and  deed  made  by  virtue  thereof 
were  void^  until  on  or  about  January  1, 1913, 
too  late  to  bring  a  suit  against  the  purchas- 
ers of  the  land,  or  those  claiming  under 
them,  for  the  purpose  of  recovering  it.  By 
reason  of  the  wrongful  conduct  of  the  sher- 
iff in  making  the  levy  and  sale  the  official 
bond  given  by  him  was  breached.  The  prop- 
erty was  of  the  value  of  $10,000,  and  the 
rents,  issues,  and  profits  since  tbe  sale  have 
been  of  the  yearly  value  of  $300.  The  de- 
fendants demurred  to  the  petition  on  several 
grounds,  one  of  them  being  that  it  appeared 
on  the  face  thereof  that  the  action  was  bar- 
red by  tbe  statute  of  limitations.  They  also 
objected  to  the  allegation  to  the  effect  that 
the  plaintiffs  did  not  ascertain  that  the  ex- 
ecution was  dormant,  and  that  the  levy, 
sale,  and  deed  made  by  the  sheriff  were 
void,  until  on  or  about  January  1,  1913,  too 
late  to  bring  an  action  to  recover  the  land 
from  the  holders  of  it.  The  court  sustained 
this  objection  and  the  demurrer,  and  dis- 
missed tbe  action.    The  plaintiffs  excepted. 

Rambo  &  Wrigbt,  of  Blakely,  for  plaintiffs 
in  error.  Dittle,  Powell,  Hooper  &  Goldstein, 
of  Atlanta,  for  defendants  in  error. 
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LUMPEIN,  7.  (after  stating  tbe  facts  as 
above).  [1]  1.  After  a  Judgment  has  become 
dormant,  the  execution  based  on  It  is  not  en- 
forceable by  levy,  and  a  sale  thereunder  is 
void.  Welch  v.  Butler,  24  Ga.  445 ;  Davis  v. 
Comer,  108  Ga.  117,  33  S.  E.  852,  75  Am.  St. 
Eop.  33;  Conley  v.  Redwlne,  109  Ga.  &10,  35 
S.  B.  92,  77  Am.  St.  Rep.  398.  In  McDougald 
T.  Dougherty,  12  Gn.  613,  It  was  held  that 
the  levy  of  an  execution  against  one  person 
upon  property  In  the  possession  of  another, 
and  not  subject  thereto,  was  a  trespass.  In 
Hall  v.  Lyon,  37  Ga.  636,  where  a  derk  bad 
erroneously  issued  executions  for  cost,  but 
they  were  apparently  regular  on  their  face, 
it  was  held  that  the  sheriff  was  not  a  tres- 
passer because  of  levying  them.  In  the  opin- 
ion Chief  Justice  Warner  said: 

"It  may  be  stated,  as  a  general  legal  proposi- 
tion in  regard  to  the  liability  of  officers  ex- 
ecuting process,  that  when  the  process  is  void 
upon  the  face  of  it,  it  will  never  afford  protec- 
tion to  the  officer  executing  it,  but  he  is  liable 
to  an  action  as  well  as  the  party  obtaining  it; 
but  when  the  process  is  apparently  good  and 
regular  on  the  face  of  it,  and  can  be  avoided 
only  by  some  extrinsic  matter,  then  the  officer 
is  excusable,  and  the  party  only  liable,  for  the 
officer  can  judge  only  from  what  is  apparent  on 
the  face  of  the  process." 

In  Boyd  V.  Merriam,  53  Ga.  661,  Trippe, 
J.,  after  citing  the  case  of  McDougald  v. 
Dougherty,  supra,  said: 

"If  the  levy  itself  did  not  constitute  a  tres- 
pass, the  sale  and  delivery  of  possession  by  the 
sheriff  to  the  purchaser  would  complete  it" 

The  petition  alleged  that  the  execution 
showed  on  its  face  that  the  judgment  was 
dormant,  that  this  was  known  to  the  sheriff 
when  be  made  the  levy  and  sold  the  proper- 
ty, and  that  he  ejected  the  plaintiffs  and  put 
the  purchaser  in  possession.  This  showed  a 
case  of  trespass  and  a  breach  of  the  sher- 
iff's official  bond. 

[2]  2.  The  plaintiffs  alleged  that  they  were 
the  heirs  of  the  former  owner  of  the  lot, 
whose  administrator  was  the  defendant  In 
execution;  that  the  administrator  was  dead, 
and  there  was  no  further  administration  cm 
the  estate  and  no  necessity  therefor,  there 
bdng  no  debts,  and  ail  the  heirs  being  sul  Ju- 
ris ;  and  that  they  were  evicted  by  the  sher- 
iff, who  placed  the  purchaser  at  the  void  sale 
In  possession.  Upon  the  death  of  the  owner 
Of  the  real  estate  the  title  vests  immediately 
■  In  bis  heirs  at  law,  subject  to  administra- 
tion, avil  Code  1910,  S  3929.  While  an  ad- 
ministrator continues  as  such,  the  right  to 
recover  possession  of  the  estate  from  third 
persons  is  solely  in  him ;  but  if  there  be  no 
administrator,  the  heirs  at  law  may  take 
possession  of  the  lands,  or  may  sue  therefor 
In  their  own  right  Civil  Code  1910,  {  3933. 
Under  the  allegations  of  the  petition,  the 
plaintlfls  were  in  lawful  possession  of  the 
property,  and  an  unlawful  interference  with 
their  possession  gave  them  a  right  of  action. 
ClvU  Code  1910,  {  12,  provides  that  a  suit 
<m  an  official  bond  may  be  brought  in  his 
own  name  by  any  person  aggrieved  by  the 


official  misconduct  of  the  officer.  By  section 
291  it  is  provided  that  the  principal  and 
sureties  on  an  official  bond  are  bound,  among 

other  things — 

"for  the  use  and  benefit  of  every  person  who  is 
injured,  as  well  by  any  wrongful  act  committed 

under  color  of  his  [the  principal's]  office  ss  by 
his  failure  to  perform,  or  by  the  improper  or 
neglectful  performance  of  those  duties  imposed 
by  law." 

There  can  be  no  doubt  that  the  levy,  sale, 
and  placing  of  the  purchaser  in  possession 
were  done  under  color  of  the  office  of  sher- 
iff. Luther  v.  Banks,  111  Ga.  374,  36  S.  E. 
826. 

[3]  3.  The  sale  and  deed  were  made  in 
1900.  Suit  was  brought  on  the  bond  in  1913. 
The  plaintiffs  sought  to  recover  the  value  of 
the  property  and  the  rents,  issues,  and  prof- 
its thereof  during  that  time,  alleging  that  a 
prescriptive  title  bad  ripened  against  them, 
and  that  they  had  thus  lost  the  property. 
Prescriptive  title  Involves  something  more 
than  a  levy,  sale,  and  placing  of  tbe  pur- 
chaser in  possession.  It  Includes  tbe  hold- 
ing of  exclusive,  adverse  possession  for  tbe 
statutory  period,  peaceably,  accompanied  by 
a  claim  of  right,  and  not  originating  in 
fraud.  Civil  Code  1910,  {  4164.  It  involves 
a  failure  on  tbe  part  of  the  holder  of  the  su- 
perior title  to  properly  assert  it  within  tbe 
time  limited.  The  holding  of  possession  ad- 
versely and  peaceably  by  the  purchaser,  and 
the  failure  of  persons  claiming  to  have  a  su- 
perior title  to  assert  it  within  tbe  statutory 
period,  cannot  be  held  to  be  tbe  proximate 
results  of  the  sheriff's  making  a  vcrid  sale. 
The  owners  of  tbe  title  could  not  sit  by  and 
allow  their  right  to  recover  tbe  property  to 
become  barred  by  lapse  of  time  and  recover 
against  the  sheriff  for  having  done  sa 
There  is  no  sufficient  allegation  to  show  that 
they  were  misled  by  the  sheriff  or  prevented 
fron>  recovering  their  property.  The  aver- 
ment in  tbe  amendment  that  they  did  not 
know  that  the  Judgment  was  dormant  and 
the  sale  void  until  about  January  1, 1913,  was 
not  sufficient  to  reUeve  them  of  the  results 
of  their  own  delay.  They  alleged  that  the 
execution  showed  on  Its  face  that  the  judg- 
ment was  dormant,  and  that  they  were  dis- 
possessed under  tbe  sale,  yet  for  abont  13 
years  they  did  not  ascertain  what  was  pat- 
ent on  the  face  of  tbe  papers. 

[4]  4.  Tbe  general  rule  is  that  if  a  peti- 
tion shows  the  breach  of  a  contract,  al- 
though the  special  damages  claimed  may  not 
be  recoverable,  yet  the  entire  petition  will 
not  be  dismissed,  because  the  plaintiff  has  the 
right  to  prosecute  his  action  in  order  to  vin- 
dicate his  right  Civil  Code  1910,  {  4397; 
Kenny  y.  Collier,  79  Ga.  743,  -8  S.  E.  5S: 
Graham  &  Ward  v.  Macon,  etc.,  B.  Co.,  120 
Ga.  757,  49  S.  E.  75.  In  actions  fonnded  On 
tort,  if  tbe  injury  be  small,  nominal  dam- 
ages may  be  awarded.  ClvU  Code  1810,  | 
4502.  With  reference  to  official  bonds  Qv- 
11  Code  1910,  i  299,  declares  that  tbe  meas- 
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nre  of  damages  for  misconduct  of  the  of- 
ficer, "unless  otherwise  specially  enacted," 
sball  be  the  amount  of  injury  actually  sus- 
tained. Including  the  reasonable  expenses  of 
the  suit  to  the  plaintiff,  besides  the  costs  of 
the  court,  but  that  in  all  cases  where  little 
or  no  damage  is  actually  sustained,  and  the 
officer  has  not  acted  in  good  faith,  the  Jury 
may  find  for  the  plaintiff  an  amount,  as 
smart  money,  which,  taking  all  the  circum- 
stances together,  sball  not  be  excessive  nor 
oppressive.  It  was  alleged  that  the  sheriff 
levied  the '.execution  after  the  Judgment  be- 
came dormant,  sold  the  property,  and  evict- 
ed the  plaintiffs,  and  that  he  acted  with 
knowledge  of  the  facts.  These  allegations 
were  sufficient  to  authorize  the  submission 
to  the  jury  of  the  question  of  good  faith  on 
the  part  of  the  sheriff.  Although  the  special 
damages  alleged  may  not  have  been  recover- 
able, this  did  not  authorize  the  dismissal  of 
the  action  as  a  whole. 

[S]  5.  The  last  question  for  consideration  Is 
whether  the  petition  showed  on  its  face  that 
the  action  was  barred  by  the  statute  of 
limitations.  OvU  Code  1910,  {  4359,  declares 
that: 

"Actions  upon  bonds  or  other  instruments  un- 
der seal  shall  be  brought  within  twenty  years 
after  the  right  of  action  accrues." 

In  several  of  the  states  the  courts  have 
held  that  an  action  on  an  official  bond  can- 
not be  maintained  Where  the  statute  of  limi- 
tations would  bar  an  action  against  the  of- 
ficer not  brought  on  the  bond.  The  general 
theory  on  which  these  rulings  is  based  is 
that  the  bond  does  not  of  itself  create  a  lia- 
bility, but  is  in  the  nature  of  a  Collateral 
security  or  obligation,  and  that  where  an 
action  is  barred  against  the  principal  debt 
or  cause  of  action,  It  Is  likewise  barred 
against  the  security.  In  some  of  these  de- 
cisions the  statute  of  limitations  is  referred 
to  as  If  it  operated  upon  the  cause  of  ac- 
tion, rather  than  upon  the  remedy;  and  in 
some  of  the  Jurisdictions  where  a  decision 
of  that  kind  has  been  rendered  there  was 
a  statute  expressly  limiting  suits  against 
officers.  Thus  in  the  early  and  leading  case 
of  State  V.  Conway,  18  Ohio,  284,  It  appears 
that  there  was  a  statute  in  that  state  which 
declared  that  actions  against  officers  for 
nonfeasance  and  misfeasance  in  office  should 
be  brought  within  one  year;  and  in  the 
later  case  of  State  of  Ohio  v.  Blake,  2  Ohio 
St  147,  emphasis  was  laid  on  the  fact  that 
the  Legislature  had  in  terms  limited  all  ac- 
tions against  the  officer  for  malfeasance  or 
nonfeasance  in  office  to  one  year,  and  that  it 
was  not  the  legislative  purpose  to  leave  open 
the  question  of  his  liability  in  another  form, 
for  the  same  causes,  for  15  years.  In  some 
other  cases,  however,  the  same  rule  has  been 
applied,  although  there  was  no  statute  ex- 
pressly limiting  actions  against  public  of- 
ficers. In  one  or  more  of  these  decisions  the 
case  has  been  analogized  to  that  of  a  debt 
secured  by  a  mortgage,  where  the  mortgage 


creates  a  lien,  but  does  not  convey  the  fee; 
and  it  has  been  said  that  when  the  principal 
debt  is  barred,  no  action  can  be  maintained 
upon  the  mortgage  itself,  which  Is  a  col- 
lateral security  for  the  debt  In  one  or  two 
Jurisdictions  it  has  been  held  that  the  same 
reasoning  applies  to  an  action  on  an  admin- 
istrator's bond  as  to  one  based  on  the  bond 
of  a  public  officer.  In  this  state  the  exact 
point  aa  to  an  official  bond  has  not  been 
passed  upon.  But  the  condition  prescribed 
by  the  statutes  for  the  official  bond  of  a 
sheriff  and  that  of  an  administrator  or 
guardian  is  similar.  Civil  Code  1910,  H  4906, 
3972,  3047.  The  duties  of  a  sheriff  are,  of 
course,  different  from  those  of  a  guardian  or 
an  administrator.  But  this  cannot  make  a 
difference  as  to  the  point  now  under  con- 
sideration, if  there  is  a  breach  of  the  bond. 
As  early  as  1850  it  was  held,  in  Elklns  v. 
Edwards,  8  Ga.  325,  that  when  a  creditor 
takes  a  mortgage  to  secure  the  payment  of 
a  promissory  note,  and  the  remedy  on  the 
latter  is  barred  by  the  statute  of  limitations, 
his  remedy  on  the  mortgage  is  not  neces- 
sarily barred,  the  debt  being  unpaid,  but  the 
creditor  may  avail  himself  of  the  statutory 
remedy  to  foreclose  his  mortgage,  in  satis- 
faction of  the  debt  In  the  opinion  Warner, 
J.,  said  that  the  creditor  stipulated,  by  con- 
tract for  two  remedies  against  his  debtor, 
to  enforce  the  collection  of  his  demand,  one 
by  suit  upon  the  note,  lb  which  he  might 
obtain  a  general  Judgment  against  the  de- 
fendant, and  the  other  by  foreclosure  of  the 
mortgage;  that  the  creditor  might  pursue 
both  at  the  same  time  until  he  had  obtained 
satisfaction;  that  the  remedy  on  the  note 
might  be  barred,  but  the  debt  be  not  ex- 
tinguished; and  that  because  the  remedy  on 
the  note  might  be  barred  by  the  statute  in 
six  years,  it  did  not  follow  that  the  creditor's 
remedy  on  the  mortgage,  being  a  sealed  in- 
strument was  also  barred.  In  Shipp  v. 
Davis,  78  Ga.  201,  2  S.  B.  549,  a  debtor  upon 
open  account  gave  to  the  creditor  a  promis- 
sory note  as  a  security  for  the  payment  Xn 
part  of  the  account  (this  being  the  effect 
of  the  transaction,  as  declared  by  this  court 
[78  Ga.  page  208,  2  S.  E.  549]).  In  a  suit 
on  the  note  it  was  pleaded  that  the  account 
was  barred,  and  that  the  note  could  not  be 
collected.  It  was  held  that  the  barring  of 
the  remedy  by  suit  on  the  account  by  lapse 
of  time  simply  caused  the  loss  of  one  of  the 
plalntUTs  rights  of  action;  that  the  debt 
survived,  though  that  remedy  for  its  re- 
covery had  perished;  and  that  the  suit  on 
the  note  was  not  barred.  In  Reld  v.  Fllppen, 
47  Ga.  273,  it  was  held  that  mere  delay  by  a 
creditor  to  sue  the  principal  debtor  until  the 
bar  of  the  statute  of  limitations  has  attached 
as  between  them  do^  not  discharge  the 
surety,  if  he  has  been  sued  in  time,  and  that 
the  surety  is  not  damaged  by  the  delay,  since, 
if  he  has  to  pay  the  debt,  be  can  recover 
from  the  principal  on  the  implied  contract  to 
hold  blm  harmless,  and  the  right  to  sue  on 
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this  Implied  contract  does  not  exist  vintU 
the  money  is  in  fact  paid  by  the  surety.  The 
decision  in  8  6a.  325,  and  that  Just  cited, 
have  been  codified  In  ClvU  Code  1910,  S  3268, 
which  declares: 

"That  the  note  or  other  evidence  of  debt  is 
barred  does  not  prevent  the  creditor  thereafter 
availing  bimself  of  the  mortgage  or  other  se- 
curity. 

A  distinction  has  been  drawn  between  a 
mortgage  made  to  secure  a  certain  debt,  and 
referring  to  it  and  thereby  acknowledging  it 
under  seal,  and  an  absolute  deed,  containing 
no  reference  to  the  debt,  where  it  was  sought 
to  foreclose  the  latter  as  a  mortgage  after 
the  debt  was  barred.  Duke  t.  Story,  116 
Ga.  3S8,  42  S.  B.  T22;  Pusser  v.  Thompson, 
132  Oa.  280,  286,  64  S.  E.  75,  22  L.  R.  A.  (N. 
S.)  571.  But  it  was  not  held  that  the  bar  of 
the  statute  would  operate  to  revest  title.  Per- 
haps a  distinction  might  also  be  drawn  be- 
tween a  mortgage  to  secure  a  particular  debt 
and  a  bond  for  the  general  performance  of 
duty,  though  the  language  of  the  code  sec- 
tion above  cited  is  not  confined  to  a  mortgage. 
It  does,  however,  refer  to  "the  creditor." 
However  that  may  be,  it  does  not  appear  that 
any  clear  distinction,  as  to  the  running  of 
the  statute  of  limitations,  can  be  drawn  be- 
tween a  suit  on  a  guardian's  bond  and  on 
that  of  a  sheriff,  the  conditions  in  the  two 
being  similar,  as  already  noted.  In  Ragland 
V.  Justices  of  the  Inferior  Court,  10  Ga. 
66  (7),  a  suit  was  brought  on  the  bond  given 
by  a  deceased  guardian,  against  his  legal  rep- 
resentative, to  recover  the  estate  of  his  ward. 
The  sureties  were  not  sued,  but  the  action 
was  against  the  administrator  of  the  guard- 
1.1  n  alone.  The  statute  of  limitations  of  four 
years  was  pleaded,  and  evidence  was  offered 
to  show  that  the  plaintiff  became  21  years  of 
age  more  than  4  years  before  the  death  of 
the  guardian ;  and  it  was  contended  that  the 
suit  would  therefore  be  barred.  The  evi- 
dence was  rejected.  In  the  opinion  (10  Ga. 
page  74)  it  was  said: 

"This  being  a  suit  at  law  on  the  bond,  no  lim- 
itation term  is  applicable  to  it,  but  that  which 
our  statute  prescribes  for  sealed  instruments. 
The  exception  taken,  therefore,  on  the  ruling  of 
the  court,  repelling  the  evidence  offered  to  sup- 
port the  plea  of  the  statute  of  limitationa  for 
four  years,  cannot  be  sustained." 

As  above  mentioned,  that  was  a  suit 
against  the  administrator  of  the  guardian 
alone  on  the  bond ;  and  yet  it  was  held  that 
the  statute  in  relation  to  bonds  and  other 
sealed  instruments  was  the  one  which  ap- 
plied, and  not  the  statute  prescribing  a 
shorter  period.  This  la  in  principle  concln- 
sive  of  the  present  case,  and  applies  the  doc- 
trine of  contracting  for  an  additional  method 
of  procedure  to  a  l>ond  given  for  the  faith- 
ful discharge  of  duty.  The  same  ruling 
was  announced,  without  discussion,  In  Mon- 
roe V.  Simmons,  86  Ga.  344,  347,  12  S.  E.  643. 
These  mlings  are  binding  upon  us  unless 
they  should  be  reccmsidered  and  reversed 
in  the  statutory  method. 

Wbaterer  may  be  the  ruling  in  other  states. 


based  on  other  statutes,  if  this  is  a  suit  oo 
a  bond,  by  the  express  words  of  our  statute 
(Civil  Code  1910,  §  4359),  and  by  previous 
decisions,  the  plaintiff  has  20  years  to  bring 
suit  after  the  right  of  action  accrues.  If 
it  is  not  a  suit  on  a  bond,  what  is  it?  la 
Burnett  v.  Smith,  60  Ga.  314,  it  was  held 
that  a  suit  on  a  sherKTs  bond  was  a  suit  on 
a  contract  If  so,  and  the  contract  is  un- 
der seal,  why  does  not  the  statute  of  limita- 
tions applicable  to  suits  on  bonds  and  con- 
tracts under  seal  apply  to  such  a  case?  It 
the  statute  works  any  hardship,  the  Legis- 
lature can  change  it;  the  courts  cannot  do 
so.  While  this  decision  may  not  be  in  ac- 
cord with  those  in  some  other  states,  it  is 
not  without  basis  in  reason,  under  our  stat- 
utes. Sheriffs  are  required  to  give  bond  con- 
ditioned for  the  faithful  performance  of 
their  duties  as  sheriffs,  by  themselves,  their 
deputies,  and  their  Jailers,  and  upon  the 
terms  required  by  law.  Civil  Code  1910,  { 
4906.    It  is  declared: 

"Every  official  bond  executed  under  this  Code 
is  obligatory  on  the  principal  and  sureties  there- 
on— 1.  For  any  breach  of  the  condition  during 
the  time  the  officer  continues  in  office  or  dis- 
charges any  of  the  duties  thereof.  •  •  ♦  4. 
For  the  use  and  benefit  of  every  person  who  is 
injured,  as  well  by  any  wrongful  act  commit- 
ted under  color  of  his  office,  as  by  his  failure  to 
perform,  or  by  the  improper  or  neglectful  per- 
formance of  those  duties  imposed  by  law." 
CivU  Code  1910,  {  291. 

Suit  may  be  brought  by  any  person  ag- 
grieved by  the  official  misconduct  of  the  of- 
ficer, In  his  own  name,  in  any  court  having 
Jurisdiction  thereof,  without  any  order  for 
that  purpose.  Section  12.  No  preliminary 
recovery  against  the  sheriff  for  the  wrong  is 
requisite  to  entitle  the  injured  party  to  sue 
on  the  bond.  Jefferson  v.  Hartley,  81  Ga. 
716,  9  S.  E.  174 :  McCain  v.  Bonner,  122  Ga. 
842  (3),  844,  51  8.  E.  36.  These  statutes  and 
decisions  recognize  that  the  bond,  a  sealed 
Instrument,  obligates  the  principal  and  sure- 
ty to  answer  for  the  misconduct  of  the  of- 
ficer, and  that  suit  may  be  brought  on  this 
contractual  obligation  by  any  person  ag- 
grieved, without  any  preliminary  recovery 
against  the  officer.  There  is  In  this  state  no 
statute  specifying  a  limitation  upon  suits 
against  public  officers  by  name,  not  on  their 
bonds;  but,  under  the  general  law,  which 
might  render  them  liable  in  an  action  of  tort 
or  assumpsit,  the  limitation  applicable  to  the 
particular  action  brought  would  apply. 
There  is  a  statute  fixing  a  limit  of  10  years 
as  to  suing  executors,  administrators,  guard- 
ians, or  trustees,  except  on  their  bonds. 
Ciril  Code  1910,  {  4366.  There  is  no  such  stat- 
ute as  to  a  sheriff.  If  it  should  be  held  that 
an  action  against  a  sheriff  for  a  breach  of  a 
statutory  duty  fell  within  the  provision  of 
the  statute  in  regard  to  the  enforcement  of 
rights  accruing  to  individuals  under  statute^s 
acts  of  incorporation,  or  by  (H)eration  of  law 
— which  I  do  not  think  is  the  case  (Blgby  v. 
Douglas,  123  Ga.  635  (3),  636,  51  a  E.  606)— 
the  statutory  period  would  still  be  20  years. 
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civil  Code  1910,  §  4360.  If  the  action  were 
in  the  form  of  implied  assump.sit,  to  recover 
money  not  paid  over,  the  period  would  be 
four  years.  Section  4362.  Actions  for  tres- 
pass upon  or  damages  to  realty  must  be 
brought  in  four  years.  Section  4495.  And  a 
similar  period  Is  applicable  to  actions  for  In- 
juries to  personalty.  Section  4496.  Actions 
for  injuries  done  to  the  person  must  be 
brought  within  two  years  after  the  right  of 
action  accrues,  except  for  injuries  to  the  rep- 
utation, which  shall  be  brought  witbin  one 
year.  Section  4497.  At  present  the  period 
of  limitations  applicable  to  several  different 
actions  Is  four  years,  but  there  is  no  cer- 
tainty that  the  Legislature  will  retain  the 
same  limitation.  Thus  If  the  action  is 
bronght  against  the  officer  individually,  and 
not  upon  his  bond,  different  periods  of  limi- 
tation may  apply  according  to  whether  the 
action  sounds  in  tort  or  in  contract;  and  If 
the  former,  the  limitation  is  dependent  up- 
on ^e  particular  character  of  the  tort.  Sec- 
tion 4350  requires  suits  on  bonds  and  other 
instruments  under  seal  to  be  brought  within 
20  years  after  the  right  of  action  ac- 
crues. So  that  if  suit  is  brought  npon  an  of- 
ficial bond  under  seal,  for  a  breach  thereof, 
either  this  general  statute  applies  or  else 
the  principal  and  sureties  may  defend  by 
setting  up  whatever  one  of  several  statutes 
of  limitation  might  apply  to  a  suit  for  the 
particular  kind  of  wrong  done,  as  if  no  bond 
bad  been  given.  See,  in  this  connection, 
Banttey  v.  Baker,  61  Neb.  92,  84  N.  W.  603; 
Schwearman  v.  Com.,  99  Ky.  296,  38  S.  W. 
146.  If  the  bond  were  not  under  seal,  it 
might  be  good  (Civil  Code  1910,  {  4,  par.  7), 
but  a  different  statute  of  limitations  might 
possibly  apply. 

There  was  no  error  in  sustaining  the  de- 
murrer to  the  ninth  paragraph  of  the  orig- 
inal petition,  on  the  ground  that  it  did  not 
appear  therefrom  how  or  in  what  manner 
the  alleged  levy  and  sale  of  the  property  un- 
der a  dormant  execution  caused  the  plaintiffs 
to  lose  their  property,  or  how  they  were  en- 
damaged thereby,  and  because  the  allega- 
tions in  respect  thereto  were  too  indefinite  and 
uncertain;  nor  was  there  error  in  sustain- 
ing the  objection  to  the  paragraph  of  the 
amendment  which  sought  to  set  up  that  the 
plaintiffs  did  not  ascertain  that  the  execu- 
tion was  dormant,  an^  that  the  levy,  sale, 
and  sheriffs  deed  were  void,  until  about  Jan- 
uary 1,  1913.  The  tsfits  now  before  us  do 
not  call  for  a  consideration  of  the  law  of 
indemnity  insurance. 

Judgment  reversed  In  part,  and  affirmed 
in  part    All  the  Justices  concur. 

ATKINSON,  J.  The  levy  of  the  execution 
being  unlawful,  because  the  judgment  upon 
which  the  execution  issued  was  dormant,  the 
unauthorized  levy  was  a  tort  based  on  an  act 
of  misfeasance.  The  tort  was  alleged  to 
have  been   committed  by  the  sheriff   under 


color  of  his  office.  The  bond  was  the  official 
bond  of  the  sheriff,  as  required  by  Civil 
Code,  I  4906.  The  liability  of  the  sheriff  and 
his  sureties  on  the  bond  included  liability  to 
"every  person  who  is  injured  *  *  •  by 
any  wrongful  act  committed  under  color  of 
his  office."  Civil  Code,  {  291.  Applying 
these  sections  to  the  allegations  of  the  peti- 
tion, considered  in  connection  with  the  re- 
citals In  the  bond,  the  liability  of  the  sheriff 
and  his  sureties  to  the  plaintiff  for  the  tort 
complained  of  was  for  breach  of  contract 
evidenced  by  the  bond,  notwithstanding  the 
tort  was  based  on  an  act  of  misfeasance  by 
the  sheriff.  The  statutory  bond  executed  by 
the  sheriff  and  his  sureties  was  under  seal, 
and  Is  to  be  dealt  with  as  if  the  provisions 
of  Civil  Code,  |  291,  were  expressly  written 
therein.  So  treated,  the  period  of  statutory 
limitations  (20  years)  as  provided  in  the  Civ- 
il Code,  §  4359,  is  applicable.  Not  aU  that  is 
said  In  the  fifth  division  of  the  opinion  meets 
with  my  approval,  but,  for  the  foregoing  rea- 
sons, I  concur  in  the  result. 

^"^''°''°"  a«  Ga.  698) 

EXPOSITION  COTTON  MILLS  v.  SAN- 
DERS.    (No.  402.) 
(Supreme  Court  of  Georgia.     June  23,  1916.) 

(Byttaiiu  hy  the  Court.) 

Masteb  anp  Sebvant  ®=>302  —  Tobts  or 
Servant— LiABiLinr  of  Masteb. 

Where  a  manufacturmg  corporation  em- 
ploys a  watchman,  and  prescribes,  amongst  his 
duties,  that  be  shall  look  after  the  property  of 
the  employer  and  police  the  premises  and  ten- 
ant houses  in  which  the  employes  live,  and  keep 
order  on  said  premises,  and  arrest  persons  vio- 
lating the  law  or  injuring  any  property  of  the 
employer  or  creating  any  disorder  about  the 
mill,  the  servant  necessarily  must  be  the  judge 
of  acts  which  will  amount  to  acts  of  disorder; 
and,  if  the  servant  arrest  and,  in  pursuance  of 
his  duties  as  servant,  beats  an  intoxicated  per- 
son sitting  on  the  steps  of  one  of  the  employer's 
tenant  houses,  but  not  creating  a  disturbance, 
the  master  is  liable  for  the  servant's  tort.  This 
is  true  although  the  servant  may  also  be  a  spe- 
cial policeman. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1217-1221,  1225,  1229; 
Dec.  Dig.  <8=302.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   Geo.  L.  Bell,  Judge. 

Action  by  D.  M.  Sanders  against  the  Ex- 
position Cotton  Mills.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

D.  N.  Sanders  brought  suit  against  the  Ex- 
position Cotton  Mills  to  recover  damages  on 
account  of  an  alleged  unlawful  assault  upon 
him  by  a  servant  of  the  defendant,  acting 
within  the  scope  of  his  duties.  The  petition 
alleged,  in  substance,  that  the  plaintiff  was 
working  for  the  defendant  at  its  factory,  and 
was  boarding  with  a  Mr.  Queen  at  109  Main 
street,  near  the  -mills.  The  house  occupied 
by  Queen  belonged  to  the  defendant,  and 
Queen  was  its  tenant  On  the  afternoon  of 
the  day  named  in  the  petition  the  plaintiff 
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"bad  be«i  to  town  and  bad  taken  several 
drinks,  and  was  to  some  extent  intoxicated." 
After  returning  bome  be  sat  on  the  steps  of 
bis  boarding  honse,  and  "was  not  creating 
any  disturbance,  and  was  not  In  any  wise 
molesting  any  one,"  when  one  Lawson  came 
to  bim,  took  bold  of  blm,  and  told  blm  be 
was  going  to  place  bim  under  arrest  Plallt- 
tiil  Inquired  the  cause  of  bis  arrest,  wben 
LaWson  Jerked  bim  off  the  doorsteps  and  be- 
gan beating  bim  orer  the  bead  with  a  heavy 
dub.  Lawson  thai  took  bim  "up  the  street 
for  the  puriMse  of  calling  a  police  patrol,  and 
while  waiting  he  again  assaulted  petitioner, 
beating  petitioner  over  the  head  with  said 
heavy  club."    It  was  alleged  that : 

"LawBon  was  employed  by  said  defendant  as 
gatekeeper  and  watchman.  It  was  a  part  of  the 
duties  of  said  Lawson,  under  the  employment  of 
said  defendant,  to  look  after  the  property  of  de- 
fendant and  to  police  the  premises  and  tenant- 
bouses  in  wbidi  defendant's  employes  lived,  and 
to  keep  order  od  said  premises,  and  to  arrest 
persons  violating  the  law  or  injuring  the  proper- 
ty of  defendant  or  creating  any  disorder  about 
the  mill  property.  Said  Lawson  acted  as  a  po- 
liceman about  the  mill  and  mill  property,  and 
this  was  done  as  a  part  of  the  duties  of  the 
employment  by  the  defendant" 

It  was  furthw  alleged  that  Lawson  was 
acting  within  the  scope  of  bis  employment  by 
the  defendant  In  bis  efforts  to  arrest  the 
plaintiff.  The  court  overruled  a  general  de- 
murrer, and  exception  was  taken  to  this 
Judgment 

Payne  &  Jones,  of  Atlanta,  for  plaintiff  in 
error.  Moore  &  Branch,  of  Atlanta,  for  de- 
fendant in  error. 


EVANS,  P.  J.  (after  stating  the  facts  aa 
above).  The  petition  is  not  clear  that  the 
servant  of  the  defendant  was  also  an  officer 
of  the  law.  He  is  referred  to  as  a  police- 
man,, and  also  as  having  taken  the  plaintiff 
up  the  street  to  be  delivered  to  a  police  pa- 
trol. We  think  it  is  fairly  Inferable  from 
these  allegations  that  the  defendant's  serv- 
ant was  also  a  special  officer  of  the  law,  de- 
tailed for  service  upon  the  defendant's  prem- 
ises. A'  servant  may  also  be  a  special  officer 
of  the  law,  and  the  latter  fact  doe?  not  re- 
lieve the  master  from  liability  for  bis  acts 
within  tbe  scope  of  bis  authority  as  servant. 
If  be  commits  a  tort  In  the  discharge  of 
duties  owing  to  tbe  master,  tbe  latter  will  be 
liable  for  bis  servant's  tort.  If  tbe  servant 
commits  a  tort  as  a  police  officer,  tbe  master 
will  not  be  liable,  unless  It  was  done  at  bis 
direction.  Pounds  v.  Central  of  Georgia 
Railway  Co.,  142  Ga.  415,  83  S.  E.  96.  Tbe 
petition  alleges  that  it  was  a  part  of  the 
duties  of  the  servant  to  look  after  tbe  defend- 
ant's property,  and  "to  police  the  premises 
and  tenant  houses  In  which  tbe  defendant's 
employes  lived,  and  to  keep  order  on  said 
premises,  and  to  arrest  persons  violating  the 
law  or  injuring  any  property  of  defendant  or 
creating  any  disorder  about  tbe  mill  prop- 


erty." This  allegation  contains  a  spedflc 
charge  that  the  servant  was  authorized  b; 
the  master  to  arrest  persons  violating  tbe 
law.  Injuring  the  master's  property,  or  cre- 
ating any  disorder  upon  tbe  property.  Under 
the  terms  of  an  employment  of  tills  kind  tbe 
servant  necessarily  must  be  tbe  Judge  as  to 
whether  any  person  was  creating  disorder 
about  tbe  mill.  Tbe  plaintiff  was  In  an  in- 
toxicated condition,  and,  altbougli  be  dis- 
claims that  he  was  creating  any  disturbance, 
if  the  servant  mistakenly  interpreted  bis  in- 
toxicated condition  while  sitting  on  tbe  steps 
of  tbe  defendant's  tenant  bouse  as  a  violation 
of  law,  or  as  an  act  of  disorder,  and  arrested 
him  In  pursuance  of  hia  general  duties  as 
servant  of  the  defendant  tbe  latter  will  be 
liable.  Dickson  v.  Waldron,  135  Ind.  507, 
34  N.  B.  S06,  86  N.  E.  1,  24  L.  R.  A.  483,  488, 
41  Am.  St  Rep.  440.  The  rule  la  clear  that 
a  master  is  liable  for  torts  committed  by  bis 
servants  In  tbe  prosecution  and  within  tbe 
scope  of  his  business,  whether  tbe  same  be 
by  negligence  or  voluntary.  ClvU  Code  1910, 
{  4413.  We  think  tbe  allegation  sufficiently 
charges  that  the  servant  in  arresting  tbe  In- 
toxicated plaintiff  on  tbe  premises  of  bis 
employer,  was  in  tbe  performance  of  bis  dn- 
tles,  as  alleged  In  tbe  petition.  It  does  not 
appear  from  the  petition  that  any  authority, 
state  or  municipal,  exercised  control  over  the 
acts  of  the  servant ;  and.  In  view  of  tbe  posi- 
tive allegation  that  it  was  his  duty  under 
bis  employment  to  exercise  the  power  of  ar- 
rest tuid  that  such  was  within  the  scope  of 
his  employment  we  think  that  It  was  not 
improper  to  overrule  the  general  demurrer. 
Judgment  affirmed.  All  tbe  Justices  con- 
cur. 

an  oa.  Ml) 
COCHRAN  T.  WEAVER.     (No.  29L) 
(Supreme  Court  of  Georgia.    April  16,  1915.) 

(Byllaius  ly  the  Coiiri.) 

1.  DiscMsnoN  OF  Court— Motion  roB  New 
Trial. 

Tbe  trial  judge  did  not  abuse  bis  discre- 
tion in  refusing  to  grant  the  movant  additional 
time  in  which  to  perfect  an  amendment  to  tlie 
motion  for  new  trial. 

2.  Verdict^Sufficienct  or  Evidbnck. 

The  evidence  was  sufSclent  to  support  tlie 
verdict. 

Error  from  Superior  Court  Gilmer  County; 
H.  L.  Patterson,  Judge. 

Action  between  W.  'M.  Cochran  and  Henry 
Weaver.  Judgment  for  the  latter,  and  tbe 
(former  brings  error.     Affirmed. 

Geo.  D.  Anderson,  of  Marietta,  and  A  N. 
Edwards,  of  Ellijay,  for  plaintiff  in  error. 
A.  H.  Burtz,  of  Ellijay,  for  defendant  in  er- 
ror. 

ATKINSON,  J.  Judgment  affirmed.  An 
tbe  Justices  concur,  except  FISH,  0.  Ji  »^ 
sent  on  account  of  sickness. 
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SOUTH    GEORGIA  MERCANTILE    CO.   ▼. 
LANCE. 

LANCE    V.    SOUTH    GEORGIA    MERCAN- 
TILE CO.     (No.  374.) 

(Supreme  Court  of  Georgia.     June  18,  1916.) 

(Syllahuf  ly  the  Court.) 

1.  Statutes  «=»76— Special  Law— Intbbwbt 
— j.nstai,lment  ixians. 

The  act  of  1912  (Acts  1912,  p.  144), 
regulating  the  rate  ui  interest  allowed  on  loans 
to  be  repaid  in  monthly  installments,  is  not 
violative  of  article  1,  |  4,  par.  1,  of  the  Con- 
stitution of  Georgia  (Civ.  Code  1010,  f  6891), 
on  the  ground  that  it  is  a  special  law  for  which 

{kroviaion  has  been  made  hj  an  existing  general 
aw. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  9{  77%-78%;   Dec.  Dig.  «S=a76.] 

2.  Statctks  <&=»1  16  —  Title  and  Subject- 
Mattes— Intebest—Installuknt  Loanb. 

Nor  is  the  above  act  violative  of  article  3, 
17,  per.  8,  of  the  Constitution  of  Georgia  (Civ. 
Code  1910,  S  6437)^  on  the  ground  that  the  act 
contains  matter  different  from  that  expressed 
in  the  title,  and  that  the  title  is  too  indefinito 
to  indicate  the  matters  contained  in  the  body 
of  the  act. 

[Ed.  Note. — For  other  cases,  sec  Statutes, 
Cent.  Dig.  H  lSi-154;   Dec.  Dig.  «=s>U6.] 

8.  CONBTITDTIONAL  LAW  4=3207  —  I NTEBEST 
4=>29  —  INSTALUUNT  LOANS  —  NONRBBI- 
DEST8— CONSTITUTIONAL    LAW. 

Nor  is  the  act  of  1912  violative  of  article  4, 
I  2,  par.  1,  of  the  CVmstitution  of  the  United 
States,  on  the  ground  that  it  denies  to  citizens 
of  other  states  the  right  to  lend  money  in  this 
state  to  be  paid  beck  in  monthly  installments, 
where  interest  is  charged  at  the  rate  of  6  per 
cent,  per  annum,  or  less,  for  the  entire  period  of 
the  loan,  and  the  principal  and  interest  for  the 
entire  period  of  the  loan  is  aggregated  and  di- 
vided into  monthly  installments. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §§625-648;  Dec.  Dig.  «=» 
207;   Interest,  Cent  Dig.  |  60;  'Dec  Dig.  <S=» 

4.  Action  *=»01— Intebest  <g=36— Contbac* 
— CowpTBOCTioN — Rights  or  Lendeb. 
Under  Uie  terms  of  the  'contract  which  is 
set  out  in  the  questions  of  the  Court  of  Ap- 
peals, on  failure  of  the  debtor  to  pay  three  in- 
stallments after  they  betsune  due,  the  lender 
was  not  confined  to  the  right  to  sue  for  such 
past  installments,  but  was  authoi-ized  to  bring 
suit  for  the  amount  of  the  loan,  with  interest 
thereon. 

(a)  It  elected  to  pursue  this  remedy,  and 
thereby  abandoned  any  other  possible  remedy 
-which  it  might  have  bad  in  regard  to  bringing 
suit. 

(b)  When  the  lender  elected  to  pursue  this 
remedy  under  the  contract,  it  could  not  estab- 
lish a  basis  involving  the  collection  of  inter- 
est at  the  rate  of  12  per  cent.,  which  was  un- 
lawful, but  it  could  only  sue  for  the  amount 
-with  legal  interest  thereon  from  the  date  of 
the  loan,  crediting  any  payment  made  under  the 
ordinary   rule  of  partial   payments. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  §S  708-717;  Dec.  Dig.  <S=361;  Interest, 
Cent  Dig.  §  76;  Dec.  Dig.  <3=>36.] 

(Additional  Syttabu*  by  Editorial  Staff.) 

B.  Statutes  «=»116  — Title  and  Subject- 
Matter  —"Installment  Plan"— "Month- 
ly Installments." 

The   phrase    "installment    plan,"    as   used 

tTi  the  tiUe  of  Acts  1912,  p.  144,  reading,  "An 


act  to  authorize  any  person  lending  money  to 
be  repaid  on  the  installment  plan  to  aggregate 
the  principal  and  interest  *  •  • "  embraces 
the  words  "monthly  installments"  as  used  iu 
the  body  of  such  act;  and  hence  the  title  is 
Buffieicntly  comprehensive  to  cover  that  por- 
tion of  the  act  which  authorizes  the  lender  to 
aggregate  the  principal  and  interest  for  the  en- 
tire period  of  the  loan  and  to  divide  tlie  loan 
into  monthly  installments  (citing  Woi-ds  and 
Phrases,   Second   Series,   Installments). 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  S§  152-154 ;    Dec.  Dig.  «=»116.] 

Certified  Questions  from  Court  of  Appeals. 

Action  between  the  South  Georgia  Mercan- 
tile Company  and  J.  B.  Lance.  From  the 
Judgment,  both  parties  brought  error  to  the 
Court  of  Appeals,  which  certifies  certain 
questions  to  the  Supreme  Court  Questions 
answered  In  opinion. 

The  Court  of  Appeals  certified  to  this  court 
the  following  questions: 

"1.  Is  the  act  of  the  General  Assembly  of 
Georgia,  entitled  'An  act  to  authorize  any  per- 
son lending  money  to  be  i-epald  on  the  install- 
ment plan  to  aggregate  the  principal  and  in- 
terest for  the  entire  period  of  the  loan  at  not 
exceeding  six  per  cent  per  annum  for  the  entire 
time^  and  to  take  security  therefor  by  mortgage, 
or  title,  or  both,  and  to  make  such  security  val- 
id, and  such  contracts  not  usurious,  and  for 
other  purposes,'  approved  August  16,  1012  (Acts 
1912,  p.  144)  unconstitutional  "and  void  for  any 
of  the  following  reasons  named,  to  wit : 

"(a)  Is  the  said  act  violative  of  article  1,  I  4, 
par.  1.  of  the  Constitution  of  Georgia  (Civil 
Code,  {  6391),  on  the  ground  that  it  is  a  special 
law  for  which  provision  had  been  made  by  an 
existing  general  law,  in  that  it  applies  only  to 
persons,  natural  or  artificial,  in  this  state, 
lending  money  to  be  paid  back  in  monthly  in- 
stallments, and  allows  such  persons  to  charge 
a  rate  of  interest  greater  than  8  per  cent, 
whereas  at  the  time  it  was  enacted,  general 
laws  of  Georgia  (Civil  CJode,  H  3426,  3427, 
and  3436)  provided  as  follows: 

"  'Sec.  3426.  The  legal  rate  of  interest  shall 
remain  seven  per  centum  per  annum,  where  the 
rate  per  cent  is  not  named  in  the  contract, 
and  any  higher  rate  must  be  specified  in  writing, 
but  in  no  event  to  exceed  eight  per  cent,  per 
annum. 

"  'Sec.  3427.  Usury  is  the  reserving  and  taking, 
or  contracting  to  reserve  and  take,  either  di- 
rectly or  by  indirection,  a  greater  sum  for  the 
use  of  money  than  the  lawful  interest' 

"'Sec  3436.  It  shall  not  be  lawful  for  any 
person,  company,  or  corporation  to  reserve, 
charge,  or  take  for  any  loan  or  advance  of 
money,  or  forbearance  to  enforce  the  collec- 
tion of  any  sum  of  money,  any  rate  of  interest 
greater  than  ei^ht  per  centum  per  annum,  ei- 
ther directly  or  indirectly  by  way  of  commission 
for  advances,  discount,  exchange,  or  by  any  con- 
tract or  contrivance  or  device  whatever.' 

"(b)  Is  the  said  act  violative  of  article  3,  t 
7,  par.  8.  of  the  Constitution  of  Georgia  (Civil 
Code,  §  6437),  on~the  ground  that  the  act  con- 
tains matter  different  from  that  expressed  in 
the  title,  and  the  title  is  too  indefinite  to  indi- 
cate the  matters  contained  in  the  body  of  the 
act,  in  that  the  act  authorizes  any  persons,  nat- 
ural or  artificial,  in  this  state,  lending  money 
to  be  paid  back  in  monthly  installments,  to 
charge  interest  thereon  at  0  per  cent,  per  an- 
num, or  less,  for  the  entire  period  of  the  loan, 
and  divide  the  same  into  monthly  installments, 
whereas  the  title  of  the  act  does  not  inilicate 
that  the  said  persons  are  to  be  alluwed  tu  ag- 
gregate the  principal  and  interest  for  tlie  eu- 
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tire  period  of  the  loon  and  divide  the  same  into 
monthly  installmenta? 

"(c)  JDoes  the  language  of  section  1  of  the 
said  act,  which  declares  that  'any  persons, 
natural  or  artificial  in  this  state,  lending  mon- 
ey,'  etc.,  mean  that  the  rights  and  privileges 
granted  by  this  act  are  confined  to  persons, 
'natural  or  artificial  in  this  state,'  or  that  the 
rights  and  privileges  thereby  granted  may  be 
enjoyed  by  any  persons,  natural  or  artificial, 
who  may  lend  money  in  this  state,  whether  or 
not  resident  or  domiciled  in  this  state?  If 
these  rights  and  privileges  are  confined  to  per- 
sons resident  or  domiciled  in  this  state,  is  the 
said  act  violative  of  article  4,  i  2,  par.  1,  of  the 
Constitution  of  the  United  States,  on  the  ground 
that  it  denies  to  citizens  of  other  states  the 
right  to  lend  money  in  this  state  to  be  paid 
back  in  monthly  installments,  where  interest  is 
charged  at  the  rate  of  6  per  cent  per  annum, 
or  less,  for  the  entire  period  of  the  loan,  and 
the  principal  and  interest  for  the  entire  period 
of  said  loan  is  aggregated  and  divided  into 
monthly  installments? 

"2.  In  the  event  the  Supreme  Court  shall 
answer,  in  response  to  the  preceding  question, 
that  the  act  therein  referred  to  is  not  uncon- 
stitutional and  void  for  any  of  the  reasons  sug- 
gested, is  the  following  contract  nonusurious, 
legal,  and  enforceable,  or  is  it  usurious  to  the 
extent  that  it  stipulates  for  interest  in  excess 
of  8  per  cent  per  annum.' 

"  "State  of  Georgia,  County  of  Chatham. 
Know  all  men  by  these  presents  that  John  B. 
Lance,  of  the  county  and  state  aforesaid,  ac- 
knowledged himself  held  and  firmly  bound  onto 
the  South  Georgia  Mercantile  Company,  a  cor- 
poration of  Savannah,  Georgia,  its  successors 
and  assigns,  in  the  just  and  full  sum  of  two 
thousand  ($2,000.00)  dollars,  for  which  pay- 
ment, well  and  truly  to  be  made,  be  binds  him- 
self, his  heirs,  executors,  and  administrators, 
firmly  by  these  presents.  The  condition  of  the 
above  obligation  is  such  that  whereas  the  saia 
obligor  has  obtained  a  loan  of  one  thousand 
($1,000.00)  dollars  from  the  said  company,  now 
know  ye  that  if  the  above-named  obligor  or  any 
one  for  him  shall  well  and  truly  pay  or  cause 
to  be  paid  to  said  company,  at  its  place  of  busi- 
ness in  Savannah,  Georgia,  on  or  before  the  last 
business  day  in  each  and  every  month,  until 
sixty  (60)  monthly  payments  have  fallen  due 
and  been  paid,  the  sum  of  twenty-one  and 
66A00  (?21.66),  dollars  (which  is  made  up  of 
the  sum  of  sixteen  and  66/100  ($10.66)  dollars 
as  installments  of  principal  and  five  ($5.00) 
dollars  as  installments  of  interest  upon  said 
loan,  then  this  obligation  to  be  void,  else  to 
remain  in  full  force  and  virtue.  It  is  further 
stipulated  and  agreed  that  the  said  loan  may 
be  repaid  at  any  annual  period  from  date  here- 
of, written  notice  of  an  intention  so  to  repay 
being  given  to  the  home  office  ninety  days  be- 
fore such  annual  i>eriod;  and  upon  any  such 
settlement  before  maturity  the  basis  of  the  set- 
tlement shall  be  computed  as  follows:  The  prin- 
cipal debt  with  interest  thereon  at  the  rate  of 
twelve  per  cent,  per  annum,  and  allowing  credit 
for  all  payments  of  installments  or  principal 
and  interest  upon  loan,  with  interest  thereon 
at  the  rate  of  twelve  per  cent,  per  annum  from 
date  of  payment  to  said  company,  computed  in 
accordance  with  the  laws  of  the  state  of  Geor- 
gia. And  it  is  further  stipulated  and  agreed 
that  in  the  event  the  installments  of  principal 
and  interest  upon  the  loan  are  not  paid  prompt- 
ly at  the  time  stipulated  in  this  obligation, 
in  the  final  settlement  at  maturity  the  basis 
shall  be  the  principal  debt  with  interest  there- 
on at  the  rate  of  twelve  per  cent,  per  annum 
from  date  of  payment  of  same  to  said  company, 
computed  in  accordance  with  the  laws  of  the 
state  of  Georgia.  It  is  further  stipulated  and 
agreed  that  tiie  nonpayment  of  three  install- 
ments of  principal  or  interest  after  the  same 
aball  fall  due  shall  authorize  th«  company  to 


enforce  the  payment  of  the  loon  together  with 
the  interest  due  thereon,  the  amount  due  to 
be  ascertained  as  follows :  The  principal  debt 
with  interest  thereon  at  the  rate  of  twelve  per 
cent,  per  annum,  and  allowing  credit  for  ait 
payments  of  installments  of  principal  and  in- 
terest upon  loan,  with  interest  thereon  at  the 
rate  of  twelve  per  cent,  per  annum  from  date 
of  payment  to  said  company,  computed  in  ac- 
cordance with  the  laws  of  the  state  of  Georgia. 
Ten  per  cent,  upon  the  amount  of  the  indebted- 
ness to  be  recoverable  as  attorney's  fees  in  the 
event  of  suit  hereon.  This  contract  and  the 
deed  of  trust  securing  the  same  are  to  be  gov- 
erned and  construed  by  the  laws  of  the  State  of 
Georgia. 

"  'Witness  his  signature  this  12th  day  of 
May,  A.  D.  1913. 

"'[Signed]    John  B.  Lance. 

'"Executed  in  presence  of:  J.  F.  Buckner, 
S.  Branch  Le  Far,  N.  P.,  C.  C,  Ga.  [Seal.]' 

"3.  Under  the  provisions  of  the  foregoing  con- 
tract, was  the  plaintiff  authorized  to  sue  only 
for  monthly  installments  which  were  past  doe, 
for  the  reason  that  the  act  upon  which  the  con- 
tract was  based  does  not  expressly  provide  that 
upoii  the  nonpayment  of  any  three  or  more  u{ 
the  installments  the  loan  shall  mature,  or  was 
the  plaintiff  authorized  to  sue  for  the  vntin 
amount  of  the  loan  upon  default  in  the  payneiit 
of  three  installments,  principal  or  interest ;  and, 
in  the  latter  event,  would  the  lender  be  col- 
lecting straight  interest  at  a  rate  greater  than 
eight  per  cent,  per  annum? 

"4.  If  the  following  stipulation  and  agreement 
is  valid  and  enforceable:  'that  said  petitioner 
is  at  this  time  entitled  to  enforce  the  payment 
of  said  loan  under  a  stipulation  and  agreement 
contained  in  said  bond  and  reading  as  follows: 
"It  is  further  stipulated  and  agreed  that  the 
nonpayment  of  three  installments  of  principal 
or  interest  after  the  same  fall  due  shall  au- 
thorize the  company  to  enforce  the  payment  of 
the  loan,  together  with  the  interest  due  thereon, 
the  amount  due  to  be  ascertained  as  follows: 
The  principal  debt  with  interest  thereon  at  the 
rate  of  twelve  per  cent  per  annum,  allowine 
credit  for  all  payments  of  installments  of  prin- 
cipal and  interest  upon  loan,  with  interest 
thereon  at  the  rate  of  twelve  per  cent  per  an- 
num from  date  of  payment  to  said  company, 
computed  in  accordance  with  the  laws  of  the 
State  of  Georgia" ' — was  the  plaintiff  author- 
ized to  sue  for  $1,028.35  principal,  together 
with  interest  thereon  at  the  rate  of  twelve  per 
cent  per  annum  from  the  date  the  petition  was 
aUeged  to  be  filed,  to  wit,  October  15,  1913, 
and  does  the  following  statement  indicate  the 
proper  method  for  estimating  the  amount  due  in 
accordance  with  the  terms  of  the  contract,  at 
the  time  the  suit  was  instituted? 

"  'SavBonah,  Oa.,  October  U,  UU. 

John  B.  Lance,  to  Soutb  Oeorgla  Mercantile  Co. 

May  12,  1913,  to  loan 11.000  00 

Interest  on  loan  from  Hay  12  to  October  15       51 OO 


Credit  by  installments  ttaj  31st...  $21  «S 
Interest  on  $21.66  from  May  31st  to 
October   15,   1913,    at  12   per  cent 
per  annum 99 


tl.0510i> 


COSSSS* 

"Or,  on  the  other  hand,  was  the  plaintiff  en- 
titled to  sue  only  for  the  sum  of  $1,000,  with 
interest  thereon  at  the  rate  of  12  per  cent  per 
annum  to  the  date  of  judgment,  less  the  sum  of 
$21.66,  with  interest  from  May  31,  1913,  to  the 
date  of  judgment? 

"5.  Did  the  judge  of  the  city  court  of  Savan- 
nah err  in  sustaining  the  first  second,  fifth,  and 
sixth  grounds  of  the  demurrer  interpc«ed  by  the 
defendant  in  so  far  as  they  raised  the  question 
that  the  plaintiff  could  not  sue  for  the  prin- 
cipal and  interest  set  forth  in  the  Gnt  para- 


Digitized  by  V^jOOQ  IC 


Ga.j 


SOUTH  GEORGIA  MEJICANTIUE  OO.  v.  LANOK 


751 


graph  of  its  petition,  to  wit,  fol  $1,028.35  prin- 
cipal, together  with  interest  thereon  at  the 
rate  of  12  per  cent,  per  annum  from  the  date 
when  it  is  therein  alleged  the  petition  was  filed, 
to  wit,  October  15,  1913;  and  did  the  judss 
correctly  overrule  the  fourth  ground  of  tlie  de- 
murrer, which  waa  as  follows:  That  the  plain- 
tiff is  authorized  to  sue  for  only  the  monthly 
installments  which  are  past  due,  as  the  act  upon 
which  the  contract  is  based  does  not  provide 
that  upon  the  nonpayment  of  any  one  or  more 
installments  the  loan  shall  mature?" 

John  Q.  Kennedy,  of  Savapnah,  for  plain- 
tiff in  error.  Hitcb  &  Dennark,  of  Savan- 
nah, for  defendant  in  error. 


HILLi,  J.  [1]  1.  (a)  The  act  of  1912  (Acts 
1912,  p.  144)  is  not  unconstitutional  as  being 
a  special  law  on  tbe  ground  that  provision 
bad  been  made  on  tbe  subject  covered  by 
the  act  by  reason  of  an  existing  general  law. 
Section  1  of  tbe  act  provides: 

"That  any  persons,  natural  or  artificial  in 
this  state,  lending  money  to  be  paid  back  in 
monthly  installments  may  charge  interest  there- 
on at  six  per  cent,  per  annum  or  less,  for  the 
entire  period  of  the  loan,  aggregating  the  prin- 
cipal and  interest  for  the  entire  period  of  the 
loan,  and  dividing  the  same  into  monthly  in- 
stallments, and  may  take  security  therefor  by 
mortgage  with  waiver  of  exemption,  or  title, 
or  both,  upon  and  to  real  estate  or  personal 
property  or  both,  and  the  same  shall  be  valid 
for  the  amount  of  the  principal  and  interest 
charged  and  such  contracts  shall  not  be  held 
usurious." 

We  hold  that  tbe  act  of  1912  is  not  a  spe- 
cial law.  From  its  terms  it  is  plain  that 
tbe  Legislature  meant  that  It  should  apply 
to  all  persons,  natural  and  artificial,  and  to 
all  territory  that  the  old  Interest  laws  pass- 
ed prior  to  1912  covered.  It  does  not  apply 
solely  to  special  persons  or  places,  but  is  as 
general  in  its  operation  ,as  the  old  law  on 
tbe  subject  of  interest.  In  the  Dottenbeim 
Case,  107  Ga.  606,  34  S.  B.  217,  a  law  some- 
what similar  to  the  act  of  1912,  and  which 
limited  its  operations  to  corporations  of  a 
certain  class,  was  held  by  a  majority  of  this 
court  to  be  constitutional.  It  was  held  In 
that  case  that  the  Legislature  had  the  right 
to  classify  building  and  loan  associations 
and  savings  associations,  and  that  the  law 
was  a  general,  rather  than  a  special,  one,  tor 
the  reason  that  It  had  uniform  operation 
throughout  the  state  and  affected  all  per- 
sons coming  within  the  terms  of  the  act 
Tbe  Instant  case  is  stronger  in  its  facts  than 
the  Dottenhelm  Case.    Here — , 

"any  persons,  natural  or  artificial,  in  this  Btat«, 
lending  money  to  be  paid  back  in  monthly  in- 
stallments, may  charge  interest  thereon  at  six 
per  cent,  per  annum  or  less,"  etc. 

This  language  Is  broad  enough  bo  embrace 
all  persons  lending  money  in  this  state  and 
who  comply  with  the  terms  of  the  act.  It  Is 
therefore  not  repugnant  to  that  clause  of  the 
Constitution  which  declares  that: 

"Laws  of  a  general  nature  shall  have  uniform 
operation  throughout  tbe  State,  and  no  special 
law  shall  be  enacted  in  any  case  for  which  pro- 
vision has  been  made  by  an  existing  general 
law."     CIvU  Code.  {  6391. 


[2,  5]  (b)  The  title  to  the  act  of  1912  (Acts 

1912,  p.  144)  is  as  follows: 

"An  act  to  authorize  any  person  lending  money 
to  be  repaid  on  the  installment  plan  to  ag- 
gregate the  principal  and  interest  for  the 
entire  period  of  the  loan  at  not  exceeding 
six  per  cent  per  annum  for  the  entire  time, 
and  to  take  security  therefor  by  mortgage, 
or  title,  or  both,  and  to  make  such  security 
valid,  and  such  contracts  not  usurious,  and 
for  other  purposes." 

This  title  is  sufficiently  comprehensive  to 
Include  and  cover  that  portion  of  the  act 
which  authorizes  the  lender  to  aggregate  the 
principal  and  interest  for  the  entire  period 
of  tbe  loan,  and  to  divide  the  loan  into 
monthly  installments.  The  words  "Install- 
ment" and  "installment  plan"  have  a  definite 
meaning.  It  is  true  the  caption  of  the  act 
uses  the  words  "installment  plan,"  and  the 
body  of  the  act  employs  the  phrase  "monthly 
installments,"  but  "installment  plan"  embrac- 
es the  words  "monthly  installments."  See 
Bouvier's  Law  Diet  (3d  Revision)  Install- 
ments; 2  Words  and  Phrases  (2d  Series), 
1106,  Installment.  The  act  under  review  is 
not  vloHative  of  article  3,  %  7,  par.  8,  of  the 
Constitution  of  Georgia  (Civil  (}ode,  {  6437), 
on  the  ground  that  it  contains  matter  differ- 
ent from  that  expressed  in  tbe  title,  and  that 
the  title  is  too  Indefinite  to  indicate  the  mat- 
ters contained  In  tbe  body  of  the  act. 

[3]  (e)  The  act  of  1912  (Acts  1912,  p.  144), 
properly  construed,  is  applicable  to  all  per- 
sons, whether  resident  in  this  state  or  not, 
and  Is  not  unconstitutional  as  being  obnox- 
ious to  article  4,  {  2,  par.  1,  of  the  Constitu- 
tion of  tbe  United  States,  on  tbe  ground  that 
it  denies  to  citizens  of  other  states  the  right 
to  lend  money  in  this  state,  to  be  paid  back 
In  monthly  installments,  wbere  interest  is 
charged  at  the  rate  of  6  per  cent,  per  annum 
or  less,  for  tbe  entire  period  of  tbe  loan,  and 
where  tbe  principal  and  interest  for  the  en- 
tire period  of  tbe  loan  is  aggregated  and 
divided  into  monthly  installments. 

[4]  2.  Tbe  remaining  questions,  as  pro- 
pounded by  tbe  Court  of  Appeals,  need  not  be 
taken  up  and  discussed  and  answered  seria- 
tim. Underlying  these  propositions  is  the 
question  of  whether  or  not,  upon  the  defend- 
ant's failure  to  make  three  successive  pay- 
ments of  installments,  the  plaintiff  could  sue 
for  the  recovery  of  the  principal  of  the  loan, 
with  interest  thereon,  or  whether  It  was  con- 
fined to  suing  for  past  installments.  We  bold 
that  under  tbe  terms  of  the  contract,  upon 
the  failure  to  make  the  three  successive  pay- 
ments, tbe  plaintiiff  was  authorized  to  sue  for 
the  recovery  of  tbe  principal  of  tbe  loan, 
with  interest  thereon.  In  addition  to  this 
proposition,  two  of  the  questions  of  the  Court 
of  Appeals  present  alternative  methods  of 
calculation,  and  inquire  whether  the  plaintiff 
could  proceed  upon  one  or  tbe  other  bases' 
thus  set  out,  at  tbe  same  'time  that  he  could 
proceed  to  recover  his  principal  and  Interest. 
We  need  not  take  up  these  questions  sep- 
arately and  discuss  them,  because  neither 
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one  of  tbem  sets  oat  a  correct  basis  on  wbldi 
tbe  plaintiff  could  recover.  Each  of  them 
InTolves  an  allowance  of  12  per  cent  Interest, 
wblch  la  nnlawful,  and  which  tbe  plaintiff 
conld  not  recover;  and  neither  one  of  them 
presents  a  correct  method  of  calculating  the 
amount  which  the  plaintiff  could  sue  for  and 
recover.  What  it  could  sue  for  was  the 
amount  of  the  loan,  to  wit,  $1,000  with  the  le- 
gal Interest  thereon  from  the  date  of  the 
loan,  crediting  tbe  payment  made  as  a  par- 
tial i>ayment  as  of  tbe  date  when  it  wa^ 
made.  This  substantiaUy  answers  all  of  the 
questions  put 

The  plaintiff  elected  to  proceed  for  tbe 
principal  and  interest  upon  the  loan  as  pro- 
vided by  the  contract.  It  is  immaterial 
whether  it  could  have  sued  for  past  unpaid 
installments  or  not  or  could  have  waited  im- 
til  the  end  of  the  60  months  and  then  brought 
suit.  It  was  not  obliged  to  sue  for  past-due 
installments  alone;  It  bad  tbe  option  under 
tbe  contract  to  sue  for  tbe  principal  of  tbe 
loan,  with  Interest  thereon.  It  elected  to 
pursue  that  remedy.  In  doing  so,  it  of  coarse 
abandoned  any  other  possible  remedies  it 
might  have  had;  and  it  is  useless  for  us  to 
discuss  whether  or  not  It  might  have  proceed- 
ed In  some  other  manner.  It  could  proceed, 
and  elected  to  proceed,  for  the  recovery  of 
tbe  loan  and  Interest  thereon ;  and,  although 
in  attempting  to  exercise  this  remedy  it 
sought  to  make  tbe  calculation  on  a  12  per 
cent  basis,  wblch  was  nnlawful,  this  did  not 
prevent  it  from  proceeding  for  tbe  principal 
of  the  loan,  with  legal  Interest  thereon  from 
tbe  time  that  It  was  made,  and  allowing  cred- 
it as  a  partial  payment  for  the  amount  which 
was  paid. 

Tbe  court  did  not  err  in  sustaining  the 
first,  second,  fifth,  and  sixth  grounds  of  tbe 
demurrer  In  so  far  as  they  raise  the  question 
that  tbe  plaintiff  could  not  sue  for  tbe  prin- 
cipal and  interest  set  forth  in  the  first  para- 
graph of  tbe  petition,  stating  such  principal 
as  $1,028.35,  together  with  interest  thereon 
at  tbe  rate  of  12  per  cent  i)er  annum  from 
tbe  date  when  it  Is  therein  alleged  that  tbe 
petition  was  filed.  The  correct  basis  of  the 
suit  has  been  indicated  above.  It  is  evident 
that  tbe  first  paragraph  of  tbe  petition  was 
based  on  a  calculation  Involving  a  12  per 
cent  basis,  and,  as  already  held,  this  was 
not  a  proper  basis.  This  is  made  more  clear 
because  tbe  principal  sum  Is  thus  fixed  at  a 
greater  amount  than  tbe  original  loan,  and 
tbe  principal  was  thus  Increased  by  reason  of 
tbe  erroneous  basis  used  in  tbe  calculation. 
The  court  allowed  an  opportunity  to  amend 
80  as  to  correct  the  erroneous  amounts  thus 
sued  for ;  and  there  was  no  error  in  sustain- 
ing these  grounds  of  demurrer  with  tbe  priv- 
ilege of  amendment 

Also,  the  court  icorrectly  overruled  tbe 
fourth  ground  of  tbe  demurrer,  which  was  to 
the  effect  that  the  plaintiff  was  authorized 


to  sue  only  for  tbe  monthly  InstaUments 
wblch  were  past  due,  as  the  act  upon  which 
tbe  contract  was  based  does  not  provide  tbit 
upon  the  nonpayment  of  one  or  more  install- 
ments the  loan  shall  mature.  We  have  seen 
that  tbe  contract  provided  that  it  should  be 
satisfied  if  tbe  borrower  paid  certain  install- 
ments. In  case  three  of  these  installments 
should  not  be  paid  after  tbe  same  became 
due,  it  authorized  tbe  lender  to  proceed,  not 
upon  the  basis  of  this  installment  plan  at 
all,  but  to  abandon  it  altogether  and  slmpi; 
proceed  to  recover  tbe  amount  of  tbe  loan, 
with  interest  thereon.  No  notes  appear  to 
have  been  given  for  tbe  installments,  but  tbe 
contract  simply  provided  two  methods  of  op- 
eration. 'The  lender  was  not  confined  to  the 
installment  basis,  but  upon  tbe  failure  t» 
pay  three  of  tbe  installments,  it  bad  tbe  priv- 
ilege to  disregard  that  basis  altogether  and 
proceed  on  the  basis  ot  a  straight  loan,  with 
Interest  thereon,  and  with  a  proper  credit 
for  what  might  have  been  paid ;  and  we  have 
seen  that  it  exercised  this  option. 

This  substantially  answers  all  tbe  questions 
propounded  by  the  Court  of  Appeals.  All  tbe 
Justices'  concur. 


DAVIS  V.  BOYD  CO. 

(Supreme  Court  of  Georgia. 


(M  Oa.  800) 
(No.  411.) 
June  25,  1915.)- 


(Byllaliu  by  the  Court.) 
Auctions  and  Atjctioneebs  €=»10— Recov- 

EBT  OF  Fee— Occupation  Tax. 

An  auctioneer  may  sue  and  recover  hia 
fee  for  auctioning  property,  altliough  be  may 
not  have  paid  the  occupation  tax  and  registered, 
as  provided  in  Civ.  Code  1910,  IS  923,  978. 

[Ed.  Xote.— For  other  cases,  see  Auctiong  and 
Auctioneers,  Cent  Dig.  SS  44-47;  Dec.  Dig. 
®=>10.] 

Error  from  Superior  Court,  Calhoun  Coun- 
ty; E.  E.  Cox,  Judge. 

Action  by  L.  H.  Davis  against  the  Boyd 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

B.  W.  Fortson,  of  Arlington,  for  plalntllf 
In  error.  Yeomans  &  Wilkinson,  of  Dawson, 
for  defendant  in  error. 

EVANS,  P.  J.  Tbe  plaintiff  contracled 
with  the  general  manager  of  the  defendant 
corporation  to  auction  the  sale  of  certain 
property  belonging  to  the  defendant,  at  an 
agreed  price;  and  tbe  action  is  to  recover 
the  amount  alleged  to  be  due  under  this  con- 
tract On  the  trial  tbe  plaintiff  testified  that 
be  was  employed  by  the  general  manager  of 
tbe  defendant  corporation,  by  virtue  of  a  res- 
olution of  tbe  directors  and  stockholders  an- 
thorizlng  tbe  general  manager  to  make  Bncb 
contract;  that  be  performed  the  service 
agreeably  to  the  contract;  and  that  the  de- 
fendant had  refused  to  pay  for  the  same. 
He  admitted  that  be  bad  never  been  licensed 
as  an  auctioneer  or  registered  as  such.   t.> 


^s>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Ker-Numbered  Digesta  and  IndaxM 


Digitized  by 


Google 


Ga.) 


THORNTON  t.  OVERSTREErT 


T53 


on  the  conjcluslon  of  bis  testimony,  the  court 
granted  a  nonsuit  on  the  ground  tliat: 

"Notwithstanding  the  evidence  showed  a  con- 
tract on  the  part  of  the  plaintiS  with  the  de- 
fendant to  perform  the  services,  and  that  the 
defendant  liad  refused  payment  according  to  the 
terms  of  its  contract,  yet  the  act  of  the  plain- 
tiS in  crying  off  the  property  of  the  defendant, 
as  a  matter  of  law,  constituted  the  business  of 
an  auctioneer,  and  that  the  evidence  showed 
that  he  had  not  registered  his  name  or  the 
business  In  which  he  was  engaged  with  the  ordi- 
nary, as  required  by  law,  and  therefore  his  con- 
tract was  null  and  void  and  unenforceable  in 
law.- 

The  plaintiff  sued  out  a  writ  of  error  to 
tbe  Judgment  of  nonsuit 

In  the  general  tax  act  for  the  raising  of 
revenue,  a  specific  occupation  tax  Is  levied — 
"upon  every  person,  firm,  or  corporation  carry- 
ing on  the<  business  of  an  auctioneer,  twenty-five 
dollars  in  each  county  in  which  they  may  auc- 
tion the  sale  of  property  or  carry  on  such  busi- 
ness :  Provided,  that  this  section  shall  not  be 
construed  to  apply  to  any  administrator,  ex- 
ecutor, or  guaidian  disposing  by  auction  of 
the  property  of  the  estate  or  wards  they  repre- 
sent, or  to  Confederate  soldiers."  Civil  Code 
1910.  i  923. 

It  Is  further  provided  that  before  any  per- 
son shall  be  authorized  to  carry  on  any  busi- 
ness upon  which  a  special  tax  is  laid — 
"they  shall  go  before  the  ordinary  of  the  county 
in  which  they  propose  to  do  business  and  regis- 
ter their  names,  the  business  they  propose  to  en- 
gage in,  the  place  where  it  is  to  be  conducted, 
and  they  shall  then  proceed  to  pay  their  tax  to 
the  collector.  •  •  *  Any  person  failing  to 
register  with  the  ordinary,  or,  having  registered, 
fails  to  pay  the  special  tax  *  *  *  requir- 
ed, shall  be  guilty  of  a  misdemeanor,"  etc.  Sec- 
tion 978. 

From  the  recital  In  the  bill  of  exceptions, 
the  trial  court  held  that  the  contract  was 
▼old  because  of  noncompliance  with  these 
sections.  In  this  our  learned  brother  on  the 
trial  bench  was  in  error.  The  statute  was 
passed  for  the  purpose  of  raising  revenue, 
and  the  failure  to  pay  the  tax  or  register 
will  not  invalidate  a  contract  for  services 
rendered  in  auctioning  property.  The  mat- 
ter has  very  recently  been  considered  in  the 
case  of  a  real  estate  agent,  and  the  reasoning 
applicable  to  such  agent  applies  with  equal 
force  to  auctioneers.  Toole  v.  Wiregrass  De- 
velopment Co.,  142  Ga.  57,  82  S.  E.  614. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


a43  Qa.  6«9) 

SCOGGINS  v.  KNOX. 
(Supreme  Court  of  Georgia.     June  25,  1915.) 

(Syllatut  ty  the  Court.) 

Appeal  and  Ebrob  «=»588— New  Tkiai,  «=» 
132  —  Pbisentation  foe  Review  —  Absiok- 

ICENTS  of  ERBOB — BbIEF  OF  EVIDENCE. 

In  this  case  the  bill  of  exceptions  recites 
that  the  judge  refused  to  approve  the  brief  of 
evidence  tendered  to  him,  passing  the  following 
order  with  respect  thereto:  "At  Chambers,  June 
26,  1914.  This  paper  was  this  day  presented 
to  me  for  approval,  as  a  brief  of  the  evidence; 
and  counsel  for  respondent  insisting  that  this 
does  not  contain  a  correct  brief  of  the  evidence 


of  the  witnesses  named  therein,  and,  further, 
that  the  evidence  of  witnesses  is  left  out  and 
not  named  in  this  brief,  it  being  presented  for 
my  approval  16  months  after  the  trial,  and  by 
reason  of  the  lapse  of  time  I  cannot  remember 
their  evidence  or  the  evidence  of  any  witness, 
and  cannot  approve  this  as  correct,  and  I  here- 
by disapprove  this  as  a  correct  brief.  This  brief 
of  evidence  was  accompanied  by  the  affidavits 
attached  of  H.  P.  Lumpkin  and  P.  D.  Wright." 
The  court  then  passed  a  further  order  reciting 
that:  "The  movant  not  having  an  approved 
brief  of  evidence,  on  motion  this  motion  for  new 
trial  is  dismissed."  Two  assignments  of  error 
are  "that  the  court  erred  in  refusing  to  ap- 
prove the  brief  of  evidence  presented  under  the 
circumstances  in  this  case,  as  shown  by  the  affi- 
davits attached  to  the  brief  of  evidence,"  and 
that  the  court  "erred  in  refusing  to  allow  time 
to  get  the  stenographer's  report,  as  requested  by 
movant's  counsel,  as  shown  by  the  affidavit  of 
Paul  D.  Wright,  attadied  to  brief  of  evidence 
tendered  in  this  case."  The  brief  of  evidence 
and  the  affidavits  referred  to  were  specified  as  a 
part  of  the  record  and  brought  to  this  court  as 
such.  Held:  (a)  The  tvief  of  evidence  not  hav- 
ing been  approved  and  filed  as  a  part  of  the  rec- 
ord, neither  it  nor  the  affidavits  accompanying 
it  could  legally  be  brought  to  this  court  as  part 
of  record,  and  the  assignments  of  error  qnoted 
above  cannot  be  considered,  (b)  There  being 
no  approved  brief  of  evidence  before  the  court, 
the  court  did  not  err  in  sustaining  the  motion 
to  dismiss  the  motion  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §g  2607-2610;  Dec.  Dig.  <$=> 
588;  New  Trial,  Cent.  Dig.  {$  273-276;  Dec. 
Dig.  «=9lS2.] 

Error  from  Superior  Court,  Walker  Coun- 
ty; Jas.  E.  Rosaer,  Judge. 

Action  between  D.  T.  Scogglns,  executor, 
and  Alex.  Knox.  Frem  the  Judgment,  the 
executor  brings  error.    Affirmed. 

Paul  D.  Wright  and  H.  P.  Lumpkin,  both 
of  La  Fayette,  for  plalntlft  in  error.  W,  M. 
Henry,  of  Rome,  and  K.  M.  W.  Glenn,  of  La 
Fayette,  for  defendant  in  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(142  Ga.  672) 
THORNTON  v.  OVERSTREBT  et  al. 
(Supreme  Ck>urt  of  Georgia.     June  23,  1915.) 

(Svttaiua  iy  the  Court.) 
ExEctrrioN    <S=>328— Distbibution    of   Pbo- 

CEEDS. 

Where  A.  brings  a  rule  against  a  sheriff 
to  require  him  to  pay  over  money  realized  by 
the  levy  and  sale  of  certain  property  as  the 
property  of  B.  under  a  fi.  fa.  in  favor  of  thr 
movant,  placed  in  bis  hands,  and  the  record  in 
the  case  shows  that  the  fund  in  controversy  war 
thus  produced,  it  is  error  to  award  it  to  a  con- 
testing creditor  holding  a  fi.  fa.  against  neither 
the  plaintiff  nor  defendant  in  the  &.  fa.  first 
mentioned,  but  against  a  third  party,  notwith- 
standing evidence  be  produced  which  would 
warrant  a  finding  that  the  property  sold  really 
belonged  to  such  third  party. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.   Dig.   {{  9S1-99S;   Dec.   Dig.  «=»328.] 

Error  from  Superior  Court,  Pike  County; 
Robt  T.  Daniel,  Judge. 
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Proceedings  between  Mrs.  E.  J.  Thornton 
and  A.  Overstreet  and  otliers.  From  the  judg- 
ment, Thornton  brings  error.    Reversed. 

E.  C.  Armistead,  of  BamesviUe,  for  plain- 
tiff in  error.  E.  F.  Dupree,  of  Zebulon,  for 
defendants  In  error. 

HILL,  J.  Judgment  reversed.  All  the 
Justices  concur. 

(143  Ga  68S) 

MILLER  et  al.  v.  BUTLER. 
(Supreme  Court  of  Georgia.     June  23,  1915.) 

(SyOahut  hy  the  Court.) 

1.  JuDOUENT  ®5>457— Action  to  Set  Abide 
— Necessabt  Pabhes. 

A  creditor  and  the  settlor  of  a  trust  estate 
had  mutual  actions  pending  against  each  other, 
.and  they  were  all  tried  under  an  equity  case, 
in  which  a  decree  was  rendered,  fixinx  the  title 
of  the  land  involved,  and  also  giving  to  the  cred- 
itor a  personal  decree  against  the  settlor  of  the 
trust  estate  for  a  large  amount  of  money.  In  a 
salt  to  set  aside  this  judgment,  by  the  benefi- 
ciaries of  the  trust  estate,  the  settlor  or  his  le- 
;al  representative  is  a  necessary  party.  See 
'iller  V.  BuUer,  137  Ga.  90,  72  S.  E.  913. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i§  867-869;  Dec.  Dig.  «=»457.] 

2.  JoDGMENT  ®=>457  —  Equitable  Relief  — 
Necessabt  Pasties  —  Refbesentative  of 
Insolvent  Decedent. 

The  present  case,  except  as  to  the  question 
of  proper  parties,  in  no  wise  differs  from  the 
former  (just  cited),  other  than  that  it  alleged 
that  the  settlor's  estate  is  insolvent.  This  docs 
not  relieve  the  plaintiffs  from  the  necessity  of 
making  his  personal  representative  a  party. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  SS  867-869;  Dec.  Dig.  <8=457.] 

3.  Judgment  4=3457  —  Equitable  Belief  — 
Necessabt  Pasties — Hsins. 

The  court  passed  an  order  requiring  the 
plaintiffs  to  make  the  administrator  of  the  set- 
tlor a  party  within  four  months.  Instead  of 
complying  with  the  order,  the  plaintiffs  offered 
to  amend  by  making  as  parties,  in  lieu  of  the 
representative  of  the  estate  of  the  deceased,  cer- 
tain remote  heirs  of  the  decedent.  If  the  decree 
were  to  be  vacated,  the  creditor  would  be  enti- 
tled to  be  restored  to  bis  former  status,  so  that 
in  his  suit  be  could  obtain  a  judgment  against 
the  estate  of  the  settlor  of  the  trust  Many  of 
the  heirs  proposed  to  be  made  parties  were  heirs 
twice  removed  from  the  deceased  settlor,  with 
intervening  estates,  and  the  creditor  would  not 
be  in  a  position  to  take  any  judgment  against 
the  heirs,  as  the  facts  alleged  are  not  sufficient 
to  entitle  him  to  a  judgment  against  them. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {{  867-869;  Dec.  Dig.  <3=>457.] 

Error  from  Superior  Court,  Troup  County; 
R.  W.  Freeman,  Judge. 

Action  by  F.  M.  Miller  and  others  against 
H.  C.  Butler.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

W.  H.  Terrell,  of  Atlanta,  for  plaintiffs  In 
error.  F.  M.  Longley,  of  La  Grange,  for  de- 
fendant in  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 


(143  Ga.  557) 
STRINGFIELD  v.  STRINGFIELD. 
(No.  384.) 
(Supreme  Court  of  Georgia.     June  22.  1915.) 

(Syllabut  by  the  Court.) 

TsiAL  «=9l43— DiBECTiRo  Vebdict. 

It  was  error  to  direct  a  verdict  on  confliet- 
mg  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.   SS   342.   343;   Dec.   Dig.   <8=»143.] 

Error  from  Superior  Court,  Taylor  Coun- 
ty;   H.  A.  Matthews,  Judge. 

Action  by  J.  L.  Stringfleld,  administrator 
of  J.  R.  Stringfleld,  against  Seymore  String- 
field.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

C.  W.  Foy,  of  Butler,  for  plaintiff  In  er- 
ror. W.  E.  Steed,  of  Butler,  for  defendant 
in  error. 

EVANS,  P.  J.  J.  L.  Stringfleld,  as  adminis- 
trator of  J.  R.  Stringfleld,  brought  his  action 
against  Seymore  Stringfleld,  alleging  that  his 
intestate  was  the  owner  of  a  certain  describ- 
ed tract  of  land  In  the  possession  of  the  de- 
fendant, and  that  the  defendant  is  one  of 
the  heirs  at  law  of  bis  intestate,  but  that  it 
is  necessary  to  recover  the  land  for  the  pur- 
pose of  paying  the  debts  and  making  distri- 
bution among  the  heirs  at  law  of  his  intes- 
tate. The  defendant  denied  the  plaintiff's 
title,  and  set  up  title  in  himself  by  adverse 
possession.  The  case  proceeded  to  trial,  and 
the  plaintiff  put  In  evidence  perfect  paper 
title  to  the  land  in  his  intestate.  'I'he  deed 
in  the  chain  of  title  to  the  plaintiff's  Intes- 
tate purported  to  have  been  executed  in 
1894  and  recorded  July  1,  1912. 

The  plaintiff  introduced  testimony  of  the 
necessity  for  the  recovery  of  the  land  for  the 
purposes  of  administration ;  that  it  was  worth 
for  rent  ?75  per  year;  that  the  defendant 
had  been  living  for  a  long  time  on  the  place 
with  his  father  and  the  other  children ;  and 
that  after  the  death  of  the  plalntlfTs  intes- 
tate the  defendant  had  offered  the  heirs  a 
certain  amount  for  their  Interest  in  the  land. 
A  witness  testified  to  a  statement  by  the  de- 
fendant that  he  desired  to  cut  down  a  hick- 
ory tree  near  the  house,  but  desisted  because 
the  plaintiff's  Intestate  objected.  The  tax 
digests  of  the  county,  showing  that  the  land 
was  returned  for  taxes  in  the  name  of  the 
plaintiffs  Intestate  from  the  year  1900  to  ' 
1911,  inclusive,  were  received  in  evidence. 

The  defendant  testified:  That  his  father 
went  lnt()  possession  of  the  land  in  1869,  and 
in  1886  contraoted  to  give  him  the  land  in 
consideration  of  his  taking  care  of  him  dar- 
ing his  life.  That  he  complied  with  this  con- 
tract with  his  father,  who  had  since  died. 
That  after  the  death  of  the  plaintiff's  Intes- 
tate he  learned  that  bis  brothers  and  sisters 
were  claiming  the  land  as  heirs,  and  he  offer- 
ed them  a  compromise  rather  than  to  have 
a  lawsuit,  which  offer  they  declined.    That 
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he  never  rented  the  land  from  plaintiff's  In- 
testate nor  from  any  one  else,  but  always 
claimed  It  as  bis  own  after  the  trade  with 
his  father  in  1886,  and  since  then  he  has  been 
in  the  open,  notorious,  uninterrupted,  and 
peaceable  possession  of  the  land  and  paid  the 
taxes  on  It.  He  denied  that  he  had  made  the 
statement  about  desiring  to  cut  the  hickory 
tree,  and  the  objection  made 'by  his  brother 
(plaintiff's  Intestate)  to  his  cutting  It 

Upon  the  conclusion  of  the  testimony  the 
court  directed  a  verdict  for  the  plaintiff  for 
the  premises  in  dispute  and  for  ^50  mesne 
proflta  A  motion  for  new  trial  was  overrul- 
ed, and  the  defendant  excepted. 

The  various  grounds  of  the  motion  raise 
the  point  that  the  evidence  was  conflicting 
and  that  the  court  should  not  have  directed 
a  verdict  We  think  it  clear  that  the  court 
should  have  submitted  to  the  Jury  the  con- 
flicting issue  of  title.  The  suit  was  brought 
in  1912,  a  few  months  after  the  record  of 
the  deed  to  the  pJalntUTs  intestate,  and  the 
testimony  was  suifldent  to  raise  the  Issue  of 
the  defendant's  adverse  possesslcm  under  a 
claim  of  right  for  a  period  of  more  than  20 
years.  The  Code  declares  that  actual  ad- 
verse possession  of  land  by  Itself  for  20  years 
shall  give  good  title  by  prescription  against 
every  one  except  the  state  or  persons  labors 
Ing  under  disabilities.  CIvU  Code  1910,  } 
4168.  It  was  error  to  withdraw  the  Issue  of 
title  from  the  Jury. 

Judgment  reversed.  All  the  Jnstices  oon- 
cnr. 

a«  Oa.  8»6)  . 

TABVIN  V.  ROME  COOPERAGE  CO. 

(No.  403.) 

(Supreme  Court  of  Georgia.     June  26,  1915.) 

(ByUalm*  hy  the  Court.) 
1.  Neouoence  <g=110  —  Petition  —  Invita- 
tion TO  Plaintiff. 

Paul  Tarvin,  by  next  friend,  instituted  an 
action  for  damages  against  the  Rome  Cooperage 
Company,  a  corporation.  In  the  fifth  and  sixth 
paragraphs  of  Uie  petition  it  was  alleged  that 
the  plaintiff  "was  an  employ^  of  the  Southern 
Co-operative  Foundry  Company ;  that  he  was 
ordered  by  his  boss  Charlie  Moore,  to  go  to  the 
Rome  Cooperage  Company  and  carry  a  message 
in  r^ard  to  some  lumber  for  the  Rome  Cooper- 
age Company;  that  the  said  Paul  Tarvin  was 
rightfully  in  the  plant  of  the  said  defendant,  at- 
tending to  business  for  bis  said  superior,  in  the 
interest  of  his  said  superior,  and  in  the  interest 
of  the  defendant ;  that  the  said  Paul  Tarvin,  on 
entering  the  plant  of  the  defendant,  found  it 
necessary,  in  attending  to  said  business,  to  pass 
through  and  under  the  shaftings,  beltings,  pul- 
leys, and  machinery  of  the  said  defendant,  and 
was  injured  on  account  of  alleged  acts  of  negli- 
gence in  regard  to  keeping  in  a  safe  condition 
the  pulleys  and  other  machinery.  By  amend- 
ment it  was  alleged  that  the.  plaintiff  "was  in- 
vited in  and  upon  said  premises  and  into  said 
plant  of  the  defendant  by  the  defendant,  and  by 
Its  agent  and  employe,  Tim  Corey,  who  had  au- 
thority to  do  so,  and,  with  the  full  knowledge 
and  consent  of  the  said  defendant,  plaintiff  did 
enter  in  and  upon  the  said  premises  and  go  into 
the  plant  of  the  defendant  upon  the  errand  and 
business  as  heretofore  set  forth."  On  the  trial 
the  plaintiff  testified:     "He  [Mr.  Moore]  sent 


me  there  to  tell  Mr.  Corey  [the  foreman  of 
the  defendant's  cooperage  plant]  to  come  up 
there  first,  and  I  went  down  there  and  told  him 
what  he  said,  and  he  came  up  there  to  the  foun- 
dry where  we  were  at  work.  I  found  Mr. 
Corey  in  the  cooperage  plant.  I  went  through 
the  plant  into  the  cooperage  where  he  was.  I 
went  to  see  him  the  second  time,  and  also  went 
the  third  time.  The  third  time  I  went  1  got 
hurt.  I  went  in  there  and  told  Mr.  Corey  that 
Mr.  Moore  said,  if  he  was  going  to  come  on,  to 
do  80,  and,  if  he  was  not  coming,  to  send  him 
the  gun.  SSIr.  Corey  said  to  me,  'Wait  a  min- 
ute, and  I  will  see  if  I  can  get  it'  I  don't 
know  where  Mr.  Corey  went.  He  went  out  of 
the  cooperage.  While  I  was  waiting  I  got  hurt. 
The  machine  fell  on  me."  Held,  by  the  alle- 
gations contained  In  the  petition,  the  plaintiff 
projected  Ms  case,  in  so  far  as  it  related  to  a 
duty  by  the  defendant  to  him,  on  the  sole  theory 
that  he  was  on  the  defendant's  premises  by 
invitation  on  account  of  a  matter  of  business 
in  which  the  defendant  was  interested. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §S  177,  178;    Dec.  Dig.  <8=»110.] 

2,  Neoliqence    «=»134—Vabiiancb— 'Invita- 
tion. 

The  evidence  on  this  point  did  not  support 
the  case  alleged ;  but  from  the  plaintiff's  tes- 
timony explanatory  of  his  presence  on  the  de- 
fendant's premises.  It  appears  that  plaintiff  was 
a  trespasser,  or,  at  most,  a  mere  licensee. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  §S  267-270,  272,  273;  Dea  Dig. 
<S=»134.] 

3.  Tbial   ®=i169 — Nonsuit— Vabiance. 

The  plaintiff  having  failed  to  prove  his  case 
as  alleged,  it  was  not  erroneous  to  grant  a  non- 
suit at  the  conclusion   of  his  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig,  SS  341,  369-367;    Dec  Dig.  <S=9l59.1 

Error  from  Superior  Court,  Floyd  CJounty ; 
Moses  Wright,  Judge. 

Action  by  J.  A.  Tarvin,  as  next  friend  of 
Paul  Tarvin,  against  the  Rome  Cooperage 
Comi)any.  Judgment  for  defendant  on  non- 
suit and  plaintiff  brings  error.    Affirmed. 

Hamilton  &  Hamilton  and  Hutdbiens  & 
Hutchens,  all  of  Rome,  for  plaintiff  In  error. 
Lipscomb  &  WlUingham  and  Nathan  Harris, 
all  of  Rome,  for  defendant  In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(U3  Oa.  699) 
CITY  OP  TALLAPOOSA  t.  BROCK. 
(No.  410.) 
(Supreme  Court  of  Georgia.     June  25,  1915.) 

(Syllalut  by  the  Court.) 

1.  Apfeai.  and  Erbob  €=>78 — Decisions  Re- 
view abu:— Fin  alitt. 

"Save  as  to  cases  specially  providfd  for  by 
law  [such  as  exception  to  the  grant  •  •  • 
of  an  injunction,  or  the  appointment  of  or 
refusal  to  appoint  a  receiver],  no  case  can  be 
brought  to  Uiis  court  by  bill  of  exceptions,  so 
long  as  the  same  is  pending  in  the  court  below, 
unless  the  decision  complained  of  would  have 
been  a  final  disposition  of  the  case,  had  it  been 
rendered  as  the  excepting  party  claims  that  it 
should  have  been."  Baldwin  v.  Lowe,  129  Ga. 
711,  59  S.  B.  772;   Civ.  Code  1910.  §  6138. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  420,  434,  464-477,  480, 
481 ;   Dec.  Dig.  <g=  i  S.] 
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2.  Appeal  and  Esbob  ^(=378— Decisions  Rh- 
viEWABLK—FiNALtTT— Rulings  on  Plea. 
Where  to  a  suit  for  damages  the  defendant 
filed  several  pleas  in  bar  and  abatement,  only 
two  of  which — one  of  res  judicata,  and  one  based 
upon  the  ground  that  the  present  action  was  a 
renewal  of  one  that  had  been  withdrawn  by 
plaintiff  without  having  paid  the  costs  or  mak- 
ing a  pauper  affidavit  of  her  inability  so  to  do 
(Civ.  Code  1910,  i  5625)— were  passed  upon  by 
the  trial  judge,  to  whom,  by  agreement,  the  is- 
sues thus  raised  were  submitted  without  the  in- 
tervention of  a  jury,  who  found  against  the 
pleas,  such  judgment  is  not  a  final  judgment 
that  can  be  reviewed  by  direct  biU  of  exceptions 
to  this  court  Johnson  v.  Battle,  120  Ga.  G49, 
48  S.  B.  128;  Baldwin  v.  Lowe,  supra j  John- 
s<»  ▼.  Merchants'  &  Fanners'  Bank,  141  Ga. 
721.  81  S.  B.  873. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  g|  428,  434,  4Wh477,  480, 
481 ;  Dec.  Dig.  <S=»78.1 

Error  from  Superior  Court.  Haralson  Coun- 
ty ;  Price  Edwards,  Judge. 

Action  by  Jennette  Brodt  against  the  City 
of  Tallapoosa.  Judgment  against  defendant 
on  its  plea  In  bar  and  abatement,  and  defend- 
ant brings  error.     Writ  of  error  dismissed. 

Uoyd  O^omas  and  M.  J.  Head,  both  of 
Tallapoosa,  for  plalntiil  in  error. 

HILL,  J.  Writ  of  error  dismissed.  All 
the  Justices  concur. 

a«  Ga.  60)  —= 

BEEVES  v.  DANIEIU 

(Supreme  Court  of  Georgia.     June  28,  1915.) 
^Svlloitt*  by  the  Court.) 

1.  Gauino  «=»12  —  Gambling  Cortbact  — 
Salk  fob  Futobe  Delivebt. 

In  view  of  the  recitals  contained  in  the 
contract,  and  of  the  former  ruling  of  this  court, 
the  following  charge  was  not  error:  "Now, 
gentlemen,  there  is  a  certain  written  contract 
which  has  been  introduced  in  this  case.  I 
charge  you,  gentlemen,  that  this  is  not  a  wager- 
ing contract  on  its  face:  that  it  is  a  legal  con- 
tract on  its  face."  Daniel  v.  Reeves,  139  Ga. 
646,  77  S.  E.  1067. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  $  22 ;  Dec.  Dig.  «=»12;] 

2.  CoNTBACTs     €=9l70  —  CoNSTBUCTioR  —  In- 
tention OF  Pabties. 

Nor  was  the  following  charge  error:  'I 
charge  you,  gentlemen,  that  the  intention  of  the 
parties  may  differ  among  themselves;  in  such 
cases  the  meaning  placed  on  the  contract  by  one 
party  and  Itnown  to  be  thus  understood  by  the 
other  party  shall  be  held  as  the  true  meaning." 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  753;  Dec.  Dig.  <S=>170.1 

3.  Appeal  and  Bbrob  <S=3097— Review— Bb- 

nrSAL  TO   DlBBCT  VeBDICT. 

The, refusal  to  direct  a  verdict  is  not  cause 
for  a  reversal.  Cunningham  v.  Waters,  142 
Ga.  115,  82  S.  E.  518. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4023,  4024 ;  Dec.  Dig.  €=» 
997.] 

4.  Oahino  «=>49  —  Gamblino  Contract  — 
Evidence— Subsequent  Actions. 

Certain  evidence  of  the  plaintiff  was  allow- 
ed to  go  to  the  jury,  over  objection,  to  the  effect 
that  the  plaintiff  had  resold  the  cotton  to  an- 
other person  after  maising  the  contract  with  the 
defendant  and  that  the  plaintiff  delivered  60 


of  the  150  bales  so  sold  to  the  purchaser:  also 
the  evidence  of  the  person  to  whom  the  plain- 
tiff sold,  to  the  same  effect  For  the  reasons 
given  in  the  case  of  Richter  v.  Kilpatrick,  llS 
Ga.  — .  85  S.  B.  319.  we  think  the  court  erred 
in  admitting  this  evidence  over  objection  of  the 
defendant  These  were  but  self-serving  declara- 
tions, made  subsequently  to  -the  making  of  the 
contract  the  validity  of  which  could  not  be  at- 
tacked by  proof  of  independent  collateral  action 
of  one  of  the  parties  thereto. 

[Ed.  Note. — For  other  cases,  see  Gaming, 
Cent  Dig.  IS  100-102;  Dec.  Dig.  «=»49.) 

Error  from  Superior  Court,  Upson  County; 
Robt  T.  Daniel,  Judge. 

Action  by  P.  G.  Daniel  against  T.  J. 
Reeves.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Reversed. 

P.  G.  Daniel  brought  suit  against  T.  J. 
Reeves,  allegbig  substantially  the  following: 
On  June  19.  1909,  petitioner  and  defendant 
entered  into  a  written  contract  by  the  terms 
of  which  Beeves  agreed  to  sell  and  deliver 
to  Daniel  60  bales  of  lint  cotton  In  square 
merchantable  bales  at  Thomaston,  6a..  be- 
tween the  1st  and  30th  of  October.  The  cot- 
ton was  to  average  6(X)  pounds  per  bale,  and 
to  be  of  any  grade  between  strict  ordinary 
and  fair,  Inclusive^  Daniel  was  to  pay  10.27 
cents  per  pound  for  Inman,  Akers  &  Inman's 
4's,  the  grade  being  good  middling,  American 
standard  classillcatlon,  with  deductiona  and 
additions  for  other  grades  according  to  In- 
man, Akers  &  Inman's  differences  In  effect 
on  the  day  of  delivery.  The  50  bales  of  cot- 
ton, averaging  600  pounds  per  bale,  would 
weigh  In  the  aggregate  25,000  pounds,  and  at 
the  price  agreed  on  in  the  contract  would 
amount  to  12,567.50.  On  the  30th  day  of 
October.  1909.  in  the  city  of  Thomaston,  Ga., 
Daniel  tendered  to  Beeves,  the  defendant. 
$2,567.60  for  the  50  bales  of  cotton  at  the 
contract  price,  and  stood  ready  to  comply 
with  the  terms  of  the  contract,  and  then  and 
there  demanded  the  50  bales  of  cotton  of  the 
defendant  The  cotton  of  the  classiflcatlon 
referred  to  in  the  contract  was  worth  and 
bringing  on  the  market  on  October  30,  1909, 
14%  cents  per  pound,  and  the  difference  be- 
tween that  and  the  contract  price  on  the  50 
bales  amounts  to  $1,088.76.  Reeves  failed 
and  refused  to  deliver  the  cotton  as  demand- 
ed, whereby  he  breached  the  contract  and  be- 
came Indebted  to  and  has  Injured  petitioner 
in  the  sum  last  stated,  with  Interest  at  8  per 
cent  from  October  30.  1909.  for  wbicb  peti- 
tioner prays  judgment  It  was  farther  al- 
leged that  under  the  contract  the  defendant 
sold  to  the  petitioner  60  bales  of  cotton  to 
be  raised  by  himself  on  his  lands;  that  the 
defendant  was  a  farmer  and  planted  and 
raised  cotton,  and  it  was  understood  at  the 
time  of  making  the  contract  that  the  50  bales 
of  cotton  were  to  be  raised  on  his  own  lands 
and  were  to  be  delivered,  but,  in  the  event 
the  defendant  should  fall  for  any  cause  to 
deliver  the  same,  he  had  the  right  to  settle 
the  contract  by  paying  any  difference  In  the 
value  of  the  cotton  when  delivered  and  fhe 
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price  agreed  on  in  money;  that  sucb  was 
the  nnderstanding  at  the  time,  and  the  con- 
tract was  made  In  good  faith  to  secure  the 
delivery  of  the  cotton,  and  not  for  specula- 
tlve  or  gambling  purposes.  Plaintlfr  amend- 
ed his  petition  by  alleging,  in  effect,  that  it 
was  the  intention  of  the  parties  to  the  con- 
tract that  the  cotton  so  agreed  to  be  sold 
was  to  be  actually  delivered  by  Reeves; 
that  the  plaintiff  had  sold  cotton  to  other 
parties,  including  manufacturing  companies 
to  whom  it  was  to  be  actually  delivered  for 
manufacturing  purposes,  and  at  the  time  of 
making  the  contract  in  question  the  plaintiff 
was  buying  this  and  other  cotton  to  meet  his 
own  contracts  for  the  sale  of  cotton  which 
was  actually  to  be  delivered,  and  in  making 
contracts  for  the  purchase  of  cotton,  as  in 
the  present  instance,  It  was  hia  intention  to 
secure  the  actual  delivery  of  the  cotton,  and 
sucb  was  likewise  the  intention  of  the  de- 
fendant; that  Reeves  represented,  and  it  is 
a  fact,  that  he  was  a  farmer  and  raised  cot- 
ton, and  that  the  50  bales  then  agreed  to  be 
sold  and  delivered  would  be  raised  on  his 
own  farm,  and  it  was  the  intention  of  the  de- 
fendant to  deliver  cotton  actually  raised  by 
himself;  that  it  was  agreed  and  understood 
that  if  Reeves  should  fail,  for  any  reason,  to 
actually  deliver  the  cotton  as  contemplated 
and  intended  by  the  parties  at  the  time  it 
should  be  delivered,  then  the  parties  could 
settle  the  difference  between  them  arising 
from  this  breach  of  the  contract 

The  contract  was  as  follows : 

"Jany.  19,  1909.  I  hereby  ajrree  to  sell  to  P. 
O.  Daniel  60  bales  of  cotton  delivered  at  Thom- 
aston  between  the  lat  and  30th  days  of  October 
next.  The  delivery  to  be  made  at  such  time, 
at  seller's  option,  in  lots  of  not  less, than  50 
bales.  Cotton  to  average  500  pounds  per  bale. 
If  cotton  does  not  average  500  pounds  per  bale, 
I  will  deliver  a  sufficient  number  of  bales  to 
bring  up  the  average  to  500  pounds  per  bale. 
The  cotton  to  be  of  any  grade  between  strict 
ordinary  and  fair,  inclusive,  at  the  price  of 
10.27  cents  per  pound  for  Inman,  Akers  &  In- 
xnan  4's.  Said  grade  being  good  middling, 
American  standard  qualification,  with  deduc- 
tion and  addition  for  other  grades  according 
to  Inman,  Akers  &  Inman'g  difference  in  effect 
on  the  day  of  delivery.  It  la  fully  understood 
and  expressly  agreed  by  the  parties  to  this  con- 
tract that  game  can  be  settled  by  payment  of 
money  npon  failure  of  delivery  of  the  actual 
cotton  in  square  merchantable  bales  weighing 
an  average  of  500  pounds  as  aforesfdd.  [Sign- 
ed] T.  J.  Reeves.  We  accept  the  above  con- 
tract with  its  conditions  and  obligations. 
[Signed]  P.  O.  Daniel." 

The  defendant  denied  the  material  allega- 
tions of  the  petition,  and,  answering  special- 
ly, denied  making  or  entering  into  the  alleged 
contract  in  manner  and  form  sued  on,  and 
averred  that  he  did  not  authorize  any  one  to 
do  so  for  him,  and  has  never  ratified  any 
such  contract.  He  says  that  the  terms  and 
agreements  of  the  alleged  contract  set  forth 
are  not  full,  true,  and  correct,  and  are  not 
the  agreements  of  any  contract  ever  made 
and  entered  Into  with  the  plaintiff.  The 
Jury  returned  a  verdict  for  the  plaintiff.    A 


motion  for  a  new  trial  was  overruled,  and 
the  defendant  excepted. 

J.  T.  Allen  and  M.  H.  Sandwich,  botb  of 
Thomaston,  for  plaintiff  in  error.  W.  X. 
Allen,  of  Thomaston,  and  R.  L.  Bemer,  of 
Macon,  for  defendant  In  error. 

HILL,  J.  Judgment  reversed.  AH  the 
Justices  concur. 

'  (143  Ga.  62E) 

HATES  T.  CARROLI/rOW  BANK. 

(Snpreme  Court  of  Qeorgia.     June  26.  1916.) 

(Syllabu*  by  the  Courts 

Review  on  Affeax. 

There  being  no  error  of  law  complained  of, 
and  the  evidence  being  sufficient  to  support  the 
verdict,  the  jadgment  refusing  a  new  trial  is 
affirmed. 

Error  from  Superior  Court,  Haralson  Coun- 
ty;  Price  Edwards,  Judge. 

Actlcm  between  J.  N.  Hayes  and  the  Car- 
rollton  Bank.  From  the  Judgment,  Hayes 
brings  error.     Affirmed. 

See,  also,  86  S.  B.  699. 

I.  N.  Cheney,  of  Bremen,  and  Otlffitb  & 
Matthews,  all  of  Buchanan,  for  plaintiff  in 
eiTor.  Jas.  Beall  and  B.  F.  Boykin,  both  of 
CarroIIton,  for  defendant  in  error. 

ATKINSON,  J.  AfDrmed.  All  the  Justic- 
es concur. 


(Xa  Qa.  550) 
HOWARD  V.  ALLGOOD.     (Na  377.) 
(Supreme  Court  of  Qeorgia.    June  19,  1915.) 

(SvUabui  by  the  Court.) 
1.  Fbattds,  Statutb  or  «=»38— Pi.eadiwo  «=» 

212— DKITDBBEB— SOLVSNCT    OT   GnARANTOBS 

—Petition. 

In  an  action  for  damages  the  petition  al- 
leged, among  other  things,  as  follows:  A  corpo- 
ration agreed  to  sell  Bto<^  to  the  plaintiff,  with 
a  covenant  to  resell  it  at  a  stated  price,  if  at 
the  expiration  of  one  year  the  purchaser  should 
be  dissatisfied  and  desired  to  have  it  resold. 
"As  a  guaranty"  of  this  contract,  certain  offi- 
cers and  directors  of  the  corporation,  in  writing 
undertook  to  "sell  or  take  up"  the  shares  in 
question  at  the  specified  price,  and  assumed  the 
payment  of  such  amount,  as  a  means  of  induc- 
ing the  plaintiff  to  take  the  stock  from  the  com- 
pany. The  persons  negotiating  the  trade  repre- 
sented to  the  plaintiff  that  these  officers  and  di- 
rectors were  solvent  and  in  good  financial  and 
commercial  standing,  one  of  them  being  worth 
$100,000,  another  $50,000.  and  a  third  from 
$5,000  to  $10,000,  which  representations  were 
false  and  fraadolent,  and,  with  knowledge  of 
their  falseness,  were  made  for  the  purpose  of 
deceiving  the  plaintiff  and  inducing  liim  to  take 
the  stock,  and  did  so  induce  him.  The  company 
having  failed  and  gone  into  bankruptcy,  the 
plaintiff  endeavored  to  communicate  with  these 
officers,  but  they  could  not  be  located;  and  he 
then  found  that  the  representations  above  men- 
tioned were  false,  and  he  thereby  lost  the 
amount  which  be  had  paid  for  the  stock.  Held, 
that  such  petition  was  not  subject  to  general  de- 
murrer. 

(a)  Civil  Code  1010,  g  4411,  dealing  with  rep- 
resentations to  obtain  credit  for  another,  does 
not  apply  to  a  transaction  like  that  here  in- 
volved. 
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(b)  A  special  demurrer  was  interposed  as  to 
certain  alleRntioos  of  a  petition.  An  amend- 
ment was  made,  striking  some  of  them  and  al- 
tering others,  so  as  to  materially  change  the 
paraKraph  to  which  the  special  demurrer  was 
directed.  Demurrer  was  again  interposed,  but 
the  second  demurrer  did  not  include  a  special 
demurrer,  or  aeoin  raise  the  question  involved 
in  the  former  special  demurrer,  but  only  relied 
on  the  general  grounds ;  and  the  special  ground 
of  the  first  demurrer  will  be  treated  as  aban- 
doned. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  (  60;  Dec.  Dig.  i8=»38;  Plead- 
ing, Cent.  Dig.  H  521-524;  Dec  Dig.  <S=9212.] 

2.   OVEBBULINO    OF   DEUUBBEB. 

There  was  no  error  in  overruling  the  de- 
murrer. 

Error  from  Superior  Court,  Lowndes  Conn- 
ty ;  W.  E.  Thomas,  Judge. 

Action  by  H.  C.  AUgood  against  H.  W. 
Howard.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    AflSnued. 

Neel  &  Neel,  of  Cartersvllle,  for  plaintiff 
in  error.  Mundy  &  Mundy,  of  Rockmart,  and 
Patterson  &  Copeland,  of  Valdosta,  for  de- 
fendant In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

ais  ga.  S51) 

CULBRETH  t.  ALLGOOD.     (No.  387.) 
(Supreme  Court  of  Georgia.     June  22,  1915.) 

(8yllabu$  by  the  Court.) 

MiSBBPBESENTATioNs— Actions. 

This  case  is  controlled  by  the  decision  in 
the  case  of  Howard  t.  Allgood,  85  S.  E.  757. 

Error  from  Superior  Court,  Lowndes  Coun- 
ty;   W.  E.  Thomas,  Judge. 

Action  by  H.  C.  Allgood  against  Lore  Cul- 
breth.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

B.  K.  Wilcox,  of  Valdosta,  for  plaintiff  in 
error.  Mundy  &  Mundy,  of  Rockmart,  and 
Patterson  &  Copeland,  of  Valdosta,  for  de- 
fendant In  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(143  Ga.  598) 

McFARIxAND   v.    McFARIAND.      (No.  407.) 

(Supreme  Court  of  Georgia.     June  25,  1015.) 

(Syllabui  by  the  Court.) 

1.  Depositions  «=»5  — Probate  of  Witi.— 
Testimony  of  Subscbibino  Witness— Non- 
BESiDENT  Witness. 

Wbere  in  a  proceeding  to  probate  a  will  in 
solemn  form  it  appears  that  one  of  the  requisite 
number  of  witnesses  necessary  to  prove  the  will 
is  inaccessible  to  the  court,  on  account  of  non- 
residence  in  the  state,  proof  of  his  handwriting 
may  be  resorted  to,  or  his  testimony  taken  by 
commission  as  in  other  cases.  Wells  v.  Thomp- 
son, 140  Ga.  110,  78  S.  B.  82:$,  47  L.  R.  A. 
(N.  S.)  722.  Ann.  Cas.  1»14C.  898;  Civ.  Code 
1910,  S  3861. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  S  24;  Dec.  Dig.  <8=»5.] 


2.  Jcdgment  $=3219  —  Vauditt  —  Recitai, 
—Evidence. 

In  the  absence  of  a  statute  requiring  it, 
judgments  of  courts  of  general  juriadiction  of 
the  subject-matter  and  the  parties  need  not 
have  set  forth  therein  the  evidence  upon  which 
they  are  based.    11  Enc.  PL  &  Pr.  957. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §8  397-^99;  Dec.  Dig.  «S=»219.] 

3.  Wills  0s>355  —  Pbobatb  —  Vauditt  or 
Judgment  —  Testimony  of  Sdbscbibiho 
Witness. 

A  motion  to  set  aside  a  Judgment  of  a  coatt 
of  ordinary  probating  a  will  in  solemn  form, 
filed  by  an  heir  at  law  of  the  testator,  on  ac- 
count of  defects  appearing  upon  the  face  of  the 
judgment  the  grounds  of  the  motion  being  that 
"upon  the  bearing  of  said  case,  as  shown  by 
said  order  and  judgment  of  probate,  •  •  » 
the  evidence  of  [one  of  the  witnesses  to  tbe  will] 
was  not  taken  or  heard  by  the  court,  and  no 
effort  was  made  to  take  tiis  evidence,  although 
he  was  in  life  and  a  resident  of  Chattanooga, 
Tenn.,  and  his  evidence  could  have  been  taken 
without  difficulty,"  and  "the  said  judgment  and 
order  shows  no  evidence  before  the  court  as 
to  the  signature  of  the"  nonresident  witness,  is, 
in  the  absence  of  the  pleadings  or  record  before 
the  court,  upon  the  application  of  the  foregoing 
principles,  subject  to  demurrer. 

[EM.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  a  811-819;  Dec.  Dig.  <3=»355.1 

4.  Pbobatb— Jttdoment— Motion  to  Vacaik 
— Demtjbbeb. 

The  superior  court  to  which  the  case  was 
appealed  by  agreement  did  not  err  in  sustain- 
ing a  demurrer  to  the  motion  to  set  aside  the 
judgment 

Error  from  Superior  Court,  Walker  Coun- 
ty ;  •  Moses  Wright,  Judga 

Proceedings  In  solemn  form  by  T.  F.  Hc- 
Farland,  executor,  for  tbe  probate  of  the 
will.  From  an  order  denying  his  motion  to 
set  aside  the  prol>ate,  J.  A.  McFarland 
brings  error.    Affirmed. 

J.  E.  Rosser,  of  La  Fayette,  and  W.  H. 
Henry,  of  Rome,  for  plaintiff  in  error.  Sizer, 
Cbambliss  &  Chambliss,  of  Chattanooga, 
Tenn.,  R.  M.  W.  Glenn,  of  La  Fayette,  and 
W.  H.  Payne,  of  Chattanooga,  Tenn.,  for  de- 
fendant In  error. 

HILL,  J.  Judgment  affirmed.  All  tbe  Jus- 
tices concur. 


(MS  Ga.  an 

CALVERT  MORTGAGE  <30.  t.  FLINT. 
(No.  401.) 

(Supreme  Court  of  Georgia.     June  23,  1915.) 

(Syllalui  iy  the  Court.) 

Mobtoageb    «=>504^RE8TSAININO    Fobklo- 
SUBE.. 

Where  a  petition  alleged  sufBcient  facts  to 
show  that  a  deed  had  been  procured  from  a 
plaintiff  by  fraud,  that  the  grantee  had  pro- 
cured a  loan  from  a  mortgage  company,  that 
the  latter  had  taken  a  deed  to  secure  such  in- 
debtedness, and  that  it  did  so  "with  full  knowl- 
edge of  petitioner's  rights,"  the  petition  was 
not  subject  to  general  demurrer. 

(a)  The  special  demurrer  did  not  raise  the 
question  of  the  sufficiency  of  the  facts  alleged 
to  charge  the  company  with   notice  or  put  it 
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upon  inquiry;  and  one  ground  of  the  special 
demurrer  was  not  referred  to  iu  the  briefs. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  iS  1470,  1490-1500,  Dec  Dig.  <S=» 
•>04.J 

Error  from  Superior  Court,  Laurens  C!oun- 
ty;    K.  J,  Hawkins,  Judge. 

Suit  by  Mrs.  Mary  M.  Colley  against  the 
Calvert  Mortgage  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error,  and, 
plaintiff  dying,  R.  D.  Flynt,  administrator, 
was  made  a  party.    Affirmed. 

On  December  22,  1913,  Mrs.  Mary  M.  Col- 
ley filed  her  equitable  petition  against  the 
Calvert  Mortgage  Company,  a  nonresident 
corporation,  and  the  sheriff  of  the  city  court 
of  Dublin,  Laurens  county,  alleging  sub- 
stantially as  follows:  On  June  6,  1888,  she 
purchased  a  described  tract  of  land  and  went 
Into  possession  of  it,  and  she  has  so  continu- 
ously remained  since.  About  November  16, 
1912,  her  husband  died,  leaving  her  without 
children  of  her  own,  and  with  no  one  to 
counsel  and  advise  her,  and  no  one  to  whom 
she  could  look  for  maintenance  and  support. 
Soon  after  his  death,  being  left  with  no 
one  to  live  in  the  house  with  her,  she  request- 
ed the  son  and  daughter-in-law  of  her  deceas- 
ed husband  to  move  their  family  Into  the 
house  located  upon  the  property  and  to  oc- 
cupy it  as  a  home  in  connection  with  her,  for 
the  purpose  of  protecting  and  taking  care  of 
her  in  her  old  age — 

"it  being  the  purpose  of  petitioner,  and  so  un- 
derstood by  said  parties  [for  them]  to  live  in 
tiie  said  bouse  with  petitioner,  and  not  to  re- 
linquish her  rights  thereto,  or  to  give  the  pos- 
session thereof,  other  than  temporary,  per- 
missive possession  for  the  purpose  aforesaid, 
and  at  the  pleasure  of  petitioner." 

Under  this  arrangement  the  son  of  the  i)e-' 
titioner's  deceased  husband  and  the  wife  of 
such  son  moved  their  family  Into  the  house 
on  the  premises.  Soon  after  this  occurred, 
the  son  of  the  plaintiff's  deceased  husband 
fraudulently  induced  her  to  make  a  deed 
to  the  premises  to  the  wife  of  such  son,  rep- 
resenting that,  for  the  purpose  of  saving 
her  the  trouble  and  annoyance  of  looking  aft- 
er business  affairs,  it  would  be  best  for  her  to 
execute  to  htm  a  power  of  attorney,  authoriz- 
ing him  to  transact  such  business  for  her. 
Kelying  on  his  representation,  she  signed  a 
imper  which  she  thought  was  only  a  power  of 
attorney,  but  which  she  subsequently  discov- 
ered was  a  conveyance  to  the  wife  of  the  per- 
son committing  the  fraud.  The  plaintiff  is 
70  years  old.  Ignorant  and  unaccustomed  to 
business  affairs,  and  easily  persuaded  and 
imposed  upon  by  any  one  In  whom  she  has 
confldencfe  On  account  of  her  age  and  de- 
fective eyesight,  she  is  unable  to  read  or 
write,  and  can  only  sign  her  name  by  making 
a  mark.  The  paper  which  she  signed  was  not 
read  over  to  her  or  explained  to  her,  other 
than  in  the  statement  above  mentioned,  to 
the  effect  that  it  was  a  power  of  attorney. 
On  February  12,  1913,  the  grantee  in  this 


deed  obtained  from  the  Calvert  Mortgage 
Company,  a  loan  of  $1,000,  secured  by  a  deed 
to  the  property.  Of  this  the  plaintiff  had  no 
knowledge,  and  the  plaintiff  charges  that  the 
deed  which  was  procured  from  her  is  void 
on  account  of  fraud,  and  also  for  the  want  of 
consideration.  It  recited  a  consideration  of 
$5,  and  the  love  and  affection  which  she  had 
for  her  stepdaughter-in-law.  No  money  was 
paid  to  her,  and  she  received  nothing  as  a 
consideration  for  the  deed.  She  Is  now  seek- 
ing, by  equitable  petition,  to  set  aside  the 
conveyance  made  by  her.  At  the  time  of  the 
making  of  the  loan  by  It,  the  Calvert  Mort- 
gage Company  knew,  or  could  by  reasonable 
inquiry  have  known,  that  the  plaintiff  was  in 
possession  of  the  premises  at  the  time,  and 
that  the  possession  thereof  by  the  grantee 
from  her  was  only  temporary  and  permissive; 
and  the  company  knew,  or  by  reasonable 
inquiry  should  and  could  have  known,  that 
no  consideration  whatever  was  paid  to  the 
plaintiff  for  the  deed  executed  by  her,  and 
also  that  the  expressed  consideration  of  $5 
was  grossly  inadequate  for  the  property, 
which  the  plaintiff  alleges  was  worth  at  least 
$2,000,  and  was  known  to  the  company  to  be 
worth  that  amount.  It  was  also  averred 
that  the  consideration,  expressed  in  the  deed, 
of  love  and  affection  for  the  grantor's  step- 
daughter-in-law,  was  no  sufficient  considera- 
tion in  law — 

"aH  of  which  was  sufficient  to  put  said  Cal- 
vert Mortgage  Company  on  notice  of  all  of 
petitioner's  rights  in  the  premises,  and  which 
therefore  precluded  them  from  being  an  inno- 
cent party   in  said   transaction." 

The  grantee  In  the  deed  from  the  plaintiff, 
after  obtaining  the  loan  from  the  mortgage 
company,  failed  to  pay  the  monthly  install- 
ments due  upon  it,  so  that,  by  the  terms  of 
the  deed  given  as  security  for  the  loan,  the 
entire  debt,  principal,  interest,  and  attorney's 
fees,  became  due  The  plaintiff  charges  that 
this  default  was  Intentionally  made  for  the 
purpose  of  accelerating  the  maturity  of  the 
loan,  In  order  that  the  debt  might  be  re- 
duced to  judgment  and  the  property  sold  to 
an  innocent  purchaser  and  placed  beyond  the 
power  of  the  plaintiff  to  recover.  After  the 
default,  the  mortgage  company  brought  suit 
against  the  debtor  and  obtained  a  judgment 
In  the  city  court  of  Dublin,  which  declared 
a  special  Hen  upon  the  property.  An  execu- 
tion was  issued,  and  a  levy  made.  The  deed 
made  to  the  mortgage  company  la  a  cloud  up- 
on the  title,  and — 

"it  was  taken  by  said  mortgage  company  with 
full  knowledge  of  petitioner's  rights,  and  is 
null  and  void." 

The  judgment  which  was  rendered  in  the 
city  court  is  void,  because  It  was  founded  on 
a  conditional  contract  in  writing,  and  no  ver- 
dict of  a  jury  waa  taken,  but  the  judgment 
was  rendered  by  the  court  The  prayer  was 
for  an  Injunction  against  the  enforcement 
of  the  judgment,  that  the  judgment  be  de- 
clared void  in  so  far  as  it  sought  to  create 
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a  Hen  upon  the  property,  and  for  other  relief 
and  process.  The  Calrert  Mortgage  Com- 
pany demurred  to  the  petition,  on  the 
grounds  that  no  cause  of  action  was  set  out, 
and  that  it  was  not  affected  by  the  allega- 
tions of  fraud.  The  demurrer  was  overrul- 
ed, and  it  excepted.  While  the  case  was 
pending  In  this  court,  the  defendant  in  error 
having  died,  her  administrator  was  made  a 
party. 

West  &  Dasher,  of  Macon,  and  Jas.  A. 
Thomas,  of  Dublin,  for  plaintiff  in  error. 
Darls  ic  New  and  Ira  S.  Chappell,  all  of 
Dublin,  for  defendant  in  error. 

LITMPKIN,  X  (after  stating  the  facts  as 
above) .  The  petition  alleged  that  a  deed  to  cer- 
tain land  was  fraudulently  procured  from  the 
plaintiff,  that  the  grantee  obtained  a  loan 
from  a  mortgage  company,  and  made  a  deed 
to  secure  the  debt,  and  that  such  deed  was 
taken  by  the  company  "with  full  knowledge 
of  petitioner's  rights."  Whether  or  not  cer- 
tain allegations  in  regard  to  notice  arising 
from  the  grantor's  remaining  on  the  land 
with  the  grantee,  and  from  recitals  of  the 
consideration  in  the  deed  attacked,  were  sub- 
ject to  demurrer  need  not  be  considered. 
This  question  was  not  distinctly  raised  by  a 
demurrer  to  such  allegations,  though  argued 
in  the  brief  of  counsel  for  plaintiff  In  error. 
In  addition  to  them,  there  was  the  direct  al- 
legation of  knowledge  above  quoted;  and  a 
general  demurrer  to  tiie  entire  petition  was 
properly  overruled. 

There  was  a  demurrer  to  the  paragraph  of 
the  petition  which  contained  allegntlons  on 
the  subject  of  such  notice,  but  the  only  point 
raised  by  the  demurrer  as  to  that  paragraph 
was  that  the  mortgage  company  was  a  non- 
resident corporation  which  could  only  act 
through  its  officers  and  agents,  and  that  the 
paragraph  of  the  petition  mentioned  should 
disclose  what  officer  or  agent  of  the  company 
had  the  notice  as  charged.  The  allegation 
was  of  notice  to  the  company,  and  this  ob- 
jection was  not  well  taken,  whether  or  not 
other  objections  might  have  been  made. 

Another  ground  of  the  demurrer  was  aimed 
at  the  allegation  that  the  judgment  of  the 
city  court  of  Dublin  was  void;  but  It  was 
not  argued  or  even  mentioned  in  the  brief 
of  counsel  for  plaintiff  in  error,  and  the  ex- 
ception to  the  overruling  of  that  ground  vrtll 
be  treated  as  abandoned. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(143  Oa.  S72) 

SBAGRAVES  v.  W.  B.  POWELL  CO. 
(No.  894.) 

(Supreme  Court  of  Georgia.     June  23,  1915.) 

(Sylldbua  (y  the  Court.) 

1.  Oebtiobabi     «=»40  — Application  — Timk 
roB  Filing. 

Application  to  the  judge  of  the  superior 
court  for  the  sanction  of  a  petition  for  certi- 


orari to  an  inferior  judicatory  must  be  made 
within  30  days  from  the  date  of  the  jadsme^it 
complained  of.  Civ.  Code  1910,  {  518&  Bj 
section  43Go  it  is  provided  that  all  writs  of  cer- 
tiorari shall  be  allowed  within  three  months 
from  tlie  date  of  the  judgment  of  which  com- 
plaint is  made.  Accordingly,  where  an  applica- 
tion for  a  writ  of  certiorari,  complainijiz  of  i 
judgment  of  the  court  of  ordinary  dated  Novem- 
ber 19,  1913,  was  presented  to  the  judge  of  tiie 
superior  court  within  30  days,  and  duly  sanc- 
tioned by  him  on  November  29th,  and  was  filed 
on  Janizary  2,  1914,  in  the  office  of  the  clerk 
of  the  superior  court  to  which  the  writ  was 
made  returnable,  there  was  no  error  in  refusin; 
to  dismiss  the  petition  on  the  ground  that  it 
was  not  filed  within  the  time  allowed  by  law. 

[Ed.  Note. — ^For  other  cases,  see  Certiorari, 
Cent.  Dig.  |  58;   Dec.  Dig.  «=940.] 

2.  Cbbtiobabi  4=>17,  60— Rioht  to  RsiaDT 
— cobbection  of  judqmjbrt— objwrtlons  — 
Motion  to  Dismiss. 

Where  an  administrator  was  discharged  bj 
the  court  of  ordinary,  and  subsequently  an  ap- 

Slication  was  made  to  set  aside  the  judgment  ol 
ischarge  on  the  ground  that  it  was  obtained  b; 
fraud,  and  the  ordinary  sustained  a  demurrer 
to  such  application,  a  writ  of  certiorari  would 
lie  to  correct  such  judgment. 

(a)  A  motion  to  dismiss  a  writ  of  certiorari 
taken  to  correct  an  alleged  error  In  the  judg- 
ment of  the  court  of  ordinary,  based  on  the 
ground  that  appeal,  not  certiorari,  was  the 
proper  remedy,  did  not  raise  a  question  as  to 
whether  the  applicant  for  certiorari  had  filed 
written  exceptions  in  the  court  of  ordinary, 
which  had  been  overruled,  before  he  applied  for 
the  writ. 

{Ed.  Note.— -For  other  cases,  see  Certiorari, 
Cent  Dig.  {{  22,  153-167;  Dec  Dig.  «=>1T, 
60.] 

3.  EXECTJTOBS  AND  AOMINISTRATOBS  $=>516  — 
DiSOIlABOB    OF    ADUINISTBATOB — KlOHT   TO 

Attack  —  Fbaud  —  Judouint     Cbboitob — 

Garnishment. 

A  certain  corporation  obtained  a  judgment 
against  one  S.  E.  Seagraves  and  Mrs.  J.  P.  Sea- 
gr&ves.  The  former  was  the  administrator  on 
the  estate  of  J.  P.  Seacraves,  deceased.  Ilie 
judgment  creditor  gamisned  the  administrator, 
who  answered,  and  his  answer  was  traversed. 
While  the  case  was  pending,  the  admlnistratur 
obtained  a  discharge  from  the  court  of  ordinary. 
The  judgment  creditor  which  had  caused  the 
garnishment  to  be  served  upon  the  administra- 
tor thereupon  made  a  motion  to  set  aside  the 
discharge,  on  the  ground  that  it  was  fraudu- 
lently procured.  Held,  that  the  corporation 
which  held  the  judgment,  and  which  had  par- 
nished  the  administrator  as  such,  thereby  pro- 
ceeding against  the  estate  to  subject  the  amount 
which  might  be  due  to  the  judgment  debtors, 
had  such  an  interest  as  authorized  it  to  make  a 
motion  to  set  aside  the  discharge  on  the  ground 
that  such  disdiarge  was  procured  by  fraud. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Die.  $g  2109-2207, 
2220-2232;   Dec.  Dig.  «=>516.J 

4.  executobs  and  aouinistratobs  4=>516— 
Discharge  of  Administrator — Petitios  bt 
Judgment  Creditor— Sdfficienct  Against 
Demuhheb. 

If  a  judgment  creditor  of  two  named  per- 
sons caused  a  garnishment,  based  on  the  judg- 
ment, to  be  served  on  the  adminiRtrator  of  a 
decedent,  and  if  pending  such  garnishment  pro- 
ceedings, on  a  traverse  to  the  answer  of  the 
garnishee,  the  administrator  procured  a  dis- 
charge from  the  court  of  ordinary  by  falBeI.T  and 
fraudulently  representing  to  that  court  that  be 
had  fully  administered  the  estate  of  the  dece- 
dent, when  in  fact  he  had  not  done  so,  and  (t 
the  administrator  was  indebted  to  the  judgment 
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debtors,  or  one  of  them,  a  petition  by  the  judg- 
ment creditor  to  set  aalde  the  judgment  of  dis- 
charge on  the  ground  that  it  was  thus  procured 
by  fraud  and  without  his  knowledge  was  not 
subject  t(J  general  demurrer. 

(a)  There  was  no  special  demurrer  to  such  al- 
legations of  the  petition,  and  they  were  good 
as  against  a  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  2109-2207, 
2220-2232;   Dec  Dig.  «=516.] 

Error  from  Superior  Ck>art,  PUce  County; 
Kobt  T.  Daniel,  Judge. 

Petition  by  the  W.  E.  Powell  Company  to 
set  aside  a  discharge  granted  to  S.  E.  Sea- 
graves,  administrator.  The  sustaining  of  a 
demurrer  to  the  petition  was  held  erroneous 
on  certiorari  and  the-  case  remanded  for 
trial  on  the  merits,  and  the  administrator 
brings  error.    Affirmed. 

B.  O.  Armistead,  of  Bamesvllle,  tor  plain- 
tiff in  error.  Cleveland  &  Ooodiricb,  of  Orlf- 
fln,  for  defendant  in  error. 

LUMPKIN,  J.  An  application  was  made 
to  the  court  of  ordinary  to  set  aside  a  dis- 
cbarge  granted  to  an  administrator,  which  it 
was  alleged  had  been  obtained  by  falsely 
and  fraudulently  representing  to  the  ordi- 
nary that  the  administrator  bad  fully  dis- 
charged all  of  his  duties  as  such.  The  ordi- 
nary sustained  a  demurrer  to  the  petition, 
and  the  petitioner  obtained  a  writ  of  cer- 
tiorari. A  motion  was  made  to  dismiss  the 
certiorari  proceedings.  It  was  overruled,  and 
the  presiding  judge  held  that  It  was  error  to 
sustain  the  demurrer  to  the  petition  to  set 
aside  the  judgment  of  discharge,  and  re- 
manded the  case  for  a  trial  on  the  facts. 
The  defendant  in  certiorari  excepted. 

[1]  1.  One  ground  of  the  motion  to  dismiss 
the  certiorari  proceedings  was  because  the 
application  for  certiorari  was  not  filed  in  the 
clerk's  office  within  the  time  allowed  by  law. 
The  Indgment  sustaining  the  demnrrer  was 
rendered  by-  the  ordinary  on  November  10, 
1913.  The  application  for  certiorari  was 
sanctioned  on  November  29tta.  There  Is  no 
entry  of  filing  in  the  record ;  but  the  writ  of 
certiorari  was  dated  January  2,  1014,  show- 
ing that  the  papers  were  in  the  hands  of  the 
clerk  by  that  date.  The  contention  of  coun- 
sel for  the  plaintiff  in  error  was  that  it  was 
necessary  for  the  application  to  be  filed  in 
the  clerk's  office  wltiiin  30  days  from  the  date 
of  the  judgment  complained  of.  This  con- 
tention involves  a  glance  at  the  legislation 
and  decisions  bearing  on  the  point  raised.  In 
the  judiciary  act  of  1790,  it  was  provided 
tliat  if  a  party  should  take  exception  to  any 
proceedings  Id  a  cause  in  an  inferior  court, 
and  they  should  be  overruled,  it  should  be 
lawful  for  the  dissatisfled  party,  "on  giving 
twenty  days'  notice  to  the  opposite  party  or 
his  attorney,  to  apply  to  one  of  the  judges 
of  the  superior  court,  and  if  such  judge  shall 
deem  the  said  exceptions  to  be  sufficient,  he 
shall  forthwith  issue  a  writ  of  certiorari" 


Cobb's  Digest,  p.  623.  By  the  act  of  Decem- 
ber 29,  1838,  it  was  declared  that  it  should 
not  be  lawful  for  any  judge  to  sanction  or 
grant  a  writ  of  certiorari,  "unless  such  writ 
of  certiorari  shall  be  applied  for  within  the 
term  of  six  months  next  after  the  case  has 
been  determined  In  the  court  below."  '  Cobb's 
Digest,  p.  528.  The  act  of  February  21, 1850, 
contained  the  first  express  reference  to  fil- 
ing. It  provided  that  it  should  be  lawful  for 
either  party  in  a  justice's  court,  who  might 
be  dissatisfied  with  the  judgment,  "to  apply 
for  and  obtain  a  certiorari  on  complying  witli 
the  reqoisitions  heretofore  prescribed  by 
law ;  •  •  •  and  on  being  filed  lu  the  of- 
fice of  the  clerk  of  the  superior  court,  it 
shall  be  his  duty  to  issue  the  writ,"  which 
should  be  returnable  to  the  next  term  of 
court,  sitting  20  days  after  the  Issuing  there- 
of. Cobb's  Dig.  629.  On  March  6,  1856,  a 
general  law  in  regard  to  the  limitations  of 
actions  was  passed.  By  the  sixteenth  sec- 
tion it  was  declared  that  "all  writs  of  cer- 
tiorari shall  be  allowed  and  brought  wlthto 
six  months  from  the  time  [the]  judgment 
sought  to  be  reversed  was  rendered."  Acts 
1866-6,  pp.  233,  234.  By  the  act  of  December 
11,  1858,  the  act  of  December  29,  1838  (Acts 
1838,  p.  64),  was  so  amended  as  to  require 
parties  desiring  writs  of  certiorari  "to  apply 
for  the  same"  within  three  months  after  the 
final  determination  of  the  case  In  the  jus- 
tice's court  Acts  1868,  p.  88.  The  sixteenth 
section  of  the  act  of  1856  appeared  in  the 
first  Code  (which  took  effect  on  January  1, 
1863)  as  section  2861.  Here  the  words  are 
shall  "be  allowed  and  brought  within  three 
months."  Several  acts  on  the  subject  of 
writs  of  certiorari  and  the  manner  of  apply- 
ing for  and  Issuing  them,  serving  notice,  etc., 
were  codified  in  section  3968  et  sea.  Section 
S965  states  that  all  writs  of  certiorari  shall 
be  applied  for  within  three  months  after  the 
final  termination  of  the  case,  and  shall  be 
made  returnable  to  the  next  superior  court 
sitting  not  less  than  20  days  after  the  issu- 
ing of  the  writ.  It  will  be  seen  that  the  sec- 
tion last  cited  was  derived  from  several  acts 
in  reference  to  the  practice  in  regard  to 
writs  of  certiorari,  and  the  provision  of  that 
section  on  the  subject  of  time  was  codified 
from  the  act  of  1838  as  ameilded  by  the  act 
of  1858,  without  reference  to  the  limitation 
act  of  1856,  while  the  section  first  dted  was 
taken  from  that  act  The  Code  containing 
both  of  these  sections  was  adopted,  and  they 
were  carried  forward  in  later  Codes,  appear- 
ing In  the  Codes  of  1873  and  1882,  as  section 
2920  and  section  4057.  On  November  12, 
1889,  an  act  was  approved  which  amended 
section  4057  of  the  Code  of  1882,  by  chang- 
ing the  words  shall  be  applied  for  "in  three 
months"  after  the  termination  of  the  case, 
so  as  to  read  "in  thirty  days."  Laws  1889, 
p.  84.  No  reference  was  made  to  the  other 
section  taken  from  the  act  of  1856,  which 
declared  that  the  writ  must  be  "allowed  and 


^ssFor  othsr  eases  see  same  tople  and  KKT-NUUBSR  In  all  Key-Mnmbersd  QigesU  and  Indexes 

Digitized  by 


Google 


762 


86  SOUTHEASTEBN  BBP0RTE2B 


(G*. 


brought"  within  three  months.  In  the  C!ode 
of  1893,  for  some  reason,  the  words  "and 
brought,"  appearing  In  section  2920  of  the 
Code  of  1882,  were  omitted,  and  the  cor- 
responding section  of  the  Code  of  1895  (sec- 
tion 3771)  declares  that  the  writ  shall  be  "al- 
lowed within  three  months,"  and  the  same 
Is  true  of  the  Code  of  1910,  §  4365.  The  oth- 
er provisions  still  stood  In  the  Code  of  1895 
as  section  4642,  and  In  the  Code  of  1910  as 
section  5188.  It  will  thus  be  seen  that  two 
provisions  have  long  coexisted,  one  requiring 
that  the  writ  shall  be  "applied  for"  In  30 
days,  the  other  that  It  shall  be  "allowed  and 
brought"  (or  "allowed"  In  the  last  two 
Codes)  In  three  months. 

Let  ns  now  look  at  some  of  the  declslona 
on  the  subject  Jones  v.  Smith,  28  Ga.  41, 
was  decided  In  1859,  while  the  act  of  1856, 
employing  the  words  "allowed  and  brought," 
and  the  act  of  1858,  amending  the  act  of 
1838,  and  using  the  words  "applied  for,"  both 
stood,  but  had  not  been  codified.  It  was 
held  that  where  a  trial  took,  place  In  a  Jus- 
tice's court  on  November  27,  1857,  and  the 
petition  for  certiorari  was  filed  on  May  28, 
1858,  It  was  not  applied  for  within  six 
months  of  the  former  date.  There  was  no 
discussion  as  to  the  meaning  of  the  words 
"applied  for,"  but  only  as  to  the  mode  of 
computing  a  limitation  of  six  months.  Noth- 
ing was  said  as  to  when  the  petition  was 
sanctioned.  In  Barrett  &  Carswell  v.  De- 
vine,  60  Ga.  632,  decided  in  1878,  It  was  held 
that  a  writ  of  certiorari  was  not  "brought" 
within  the  meaning  of  section  2920  of  the 
Code  of  1873,  until  filed  in  the  clerk's  office. 
Warner,  C.  X,  said: 

"A  writ  of  certiorari  is  merely  the  judicial 
means  of  enforcing  a  right,  and  must  not  only 
be  allowed  to  be  brought  by  the  sanction  of  the 
judge,  but  must  actually  be  brought  within 
three  months  after  the  rendition  of  tiie  judg- 
ment sought  to  be  reversed." 

This  showed  that  emphasis  was  laid  on 
the  language  which  required  something  more 
than  the  sanctioning  of  the  writ  to  be  done 
in  three  months.  See,  also,  Fuller  v.  Arnold, 
64  Ga.  599  (3) ;  Shaw  v.  Griffin,  65  Ga.  304 ; 
Western  &  Atlantic  R.  Co.  v.  Carson,  70  Ga. 
388 ;  Johnson  v.  State,  69  Ga.  732 ;  Hilt  v. 
Young,  116  Ga.  708,  710,  43  S.  E.  76.  In 
Carson  v.  Mayor,  etc.,  of  Forsyth,  97  Ga. 
258,  22  S.  E.  955,  decided  in  August,  1895,  it 
was  held: 

"Under  section  4057  of  the  Code,  as  amended 
by  the  act  of  1889  (Acts  of  1889,  p.  84),  in  or- 
der to  authorize  the  issuing  of  a  writ  of  certi- 
orari, it  must  be  'applied  for'  within  30  days 
from  the  date  of  the  judgment  complained  of; 
and  if  this  is  done,  and  the  sanction  obtained, 
then,  under  section  2920  of  the  Code,  which  was 
not  amended  by  the  above-recited  act,  the  peti- 
tion may  be  filed  at  any  time  within  three 
months  from  the  date  of  the  judgment  sought 
to  be  reversed. 

This  decision  was  criticized  by  counsel  for 
the  plaintiff  In  error.  But  our  recognition  of 
his  zeal  fails  to  convince  us  of  the  correctness 
of  his  legal  position.  We  think  that  the  two 
lines  of  legislation,  one  dealing  with  the  ap- 


plication to  the  judge  for  his  sanction  of  the 
petition,  the  other  with  the  allowance  and 
bringing  of  the  writ,  including  the,  filing  of 
the  proceeding,  and  the  fact  that  both  provi- 
sions- have  been  retained  in  successive  Codes 
as  separate  sections,  and  thus  adopted,  is 
sufficient  to  indicate  that  it  was  not  Intended 
that  one  should  repeal  the  other  by  implica- 
tion, and  that  this  furnished  %  basis  for  the 
decision  last  cited. 

[2]  2.  Another  ground  of  the  motion  to  dis- 
miss the  writ  of  certiorari  was  that  appeal, 
not  certiorari,  was  the  proper  remedy,  if 
the  defendant  in  error  was  dissatisfied  with 
the  judgment  of  the  court  of  ordinary. 

By  article  6,  {  4,  par.  5,  of  the  Constitu- 
tion (Civil  Code  of  1910,  f  6514),  it  U  de- 
clared that  the  superior  courts  "shall  have 
power  to  correct  errors  in  Inferior  Judicator- 
ies, by  writ  of  certiorari."  The  writ  of  cer- 
tiorari was  a  common-law  writ,  and  the  au- 
thority by  it  to  correct  errors  in  inferior  Ju- 
dicatories was  declared  as  a  constitutional 
power  of  the  superior  courts  as  early  as  in 
the  Constitution  of  1798  (article  3,  J  1).  In 
article  6,  8  6,  par.  1,  of  the  Constitution  of 
1877  (Civil  Code  of  1910,  i  6520),  it  Is  de- 
clared: 

"The  powers  of  a  court  of  ordinary,  and  of 
probate,  shall  be  vested  in  an  ordinary  for  each 
county,  from  whose  decision  there  may  be  an 
appeal  (or,  by  consent  of  parties,  without  a  de- 
cision) to  the  superior  court,  under  regulations 
prescribed  by  law." 

This  gives  the  right  of  appeal,  but  does 
not  necessarily  exclude  the  remedy  by  cer- 
tiorari Turning  to  the  statutes,  it  is  pro- 
vided by  section  4999  of  the  Civil  Code  of 
1910  that: 

"An  appeal  lies  to  the  sui>erior  court  from 
any  decision  made  by  the  court  of  ordinary,  ex- 
cept an  order  appointing  a  temporary  adminis- 
trator." 

Section  6180  declares: 

"The  writ  of  certiorari  will  lie  for  the  cor- 
rection of  errors  committed  by  justices  of  the 
peace,  corporation  courts  or  councils,  or  any  in- 
ferior judicatoryj  or  any  person  exercising  judi- 
cial powers,  including  the  ordinal?,  except  in 
cases  touching  the  probate  of  wills,  granting 
letters  testamentary  and  of  administration." 

The  exception  shows  that  the  word  "ordi- 
nary" was  not  used  In  contradistinction  to 
the  court  of  ordinary,  because  the  probate  of 
wills  and  granting  of  letters  testamentary 
and  of  administration  were  matters  apper- 
taining to  the  Jurisdiction  of  the  court  of 
ordinary;  and  if  the  previous  mention  of  the 
ordinary  was  Intended  to  refer  only  to  hla 
acts  otherwise  than  as  a  court  of  ordinary, 
the  exception  would  have  been  useless.  Our 
Code  sometimes  employs  the  word  "ordinary"' 
and  sometimes  the  expression  "court  of  ordi- 
nary." The  ordinary  performs  certain  ad- 
ministrative duties  touching  county  matters, 
sometimes  acts  as  the  Judge  of  the  court  of 
ordinary,  and  sometimes  discharges  certain 
special  duties  Imposed  on  him  by  law. 
Whether  the  statute  Is  dealing  with  hhn  as 
the  Judge  of  the  court  of  ordinary,  or  has 
reference  to  the  person  who  Is  ordinaiy.  Is 
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often  to  be  determined  rather  with  reference 
to  the  subject-matter  being  considered  than 
by  a  narrow  consideration  of  the  form  of 
words  used.  Under  a  former  Constitution, 
which  declared  that  the  superior  courts 
should  have  power  to  correct  errors  of  Infer- 
ior Judicatories  by  writs  of  certiorari,  and 
also  that  there  might  be  an  appeal  from  the 
court  of  ordinary  the  powers  of  which  were 
then  rested  in  the  Inferior  court,  and  an  act 
carrying  this  latter  provision  into  efCect,  Hon. 
T.  U.  P.  Charlton  and  Hon.  R.  M.  Charlton, 
presiding  in  the  superior  court,  were  of  the 
opinion  that  the  complaining  party  had  an 
election  to  pursue  either  remedy.  McCaskUl 
V.  McCasklll,  T.  U.  P.  Charlt  151;  Roser  v. 
Marlow,  R.  M.  Charlt  542.  In  the  latter  case 
Judge  Charlton  said: 

"There  is  nothing  in  the  Constitution  or  laws 
of  our  state,  which  prohibits  a  certiorari  from 
being  issued^  because  an  appeal  is  given  from 
the  same  tribunal  to  which  it  issues.  •  •  * 
The  nature  of  the  two  remedies  is  well  under- 
stood, and  one  of  the  distinctions  which  has 
been  drawn  between  them  is  that  an  appeal  can 
only  be  bad  when  it  is  expressly  given,  and  a 
certiorari  always  lies,  unless  it  has  been  ex- 
pressly taken  away." 

As  we  have  seen  above,  neither  the  Con- 
stitution nor  the  statute  expressly  or  im- 
pliedly takes  away  the  right  to  review  rulings 
of  the  court  of  ordinary  by  writs  of  certio- 
rari, save  in  certain  specified  Instances  named 
In  the  statute.  This  view  is  farther  sus- 
tained by  section  5181  of  the  Civil  Code  of 
1910,  which  provides  the  method  of  procedure 
in  order  to  obtain  a  writ  of  certiorari  to  re- 
view a  Judgment  of  the  court  of  ordinary. 
The  passing  statement  made  in  Comer  v. 
Ross,  100  Ga.  652,  653,  28  S.  E.  387,  to  the  ef- 
fect that  appeal  "and  not  certiorari"  was  the 
remedy,  was  obiter  dictum,  the  only  question 
there  being  whether  appeal  would  lie  in  that 
case.  So  .the  discussion  in  Cunningham  v. 
United  States  Savings  &  Loan  Co.,  109  Ga. 
616,  34  S.  E.  1024,  does  not  militate  against 
the  view  here  expressed.  It  was  there  held 
that  a  certain  ruling  did  not  furnish  any 
ground  of  appeal,  but  was  open  to  attack  by 
certiorari. 

In  the  brief  of  counsel  for  the  plaintiff  in 
error.  It  was  alleged  that  no  exceptions  were 
filed  in  the  court  of  ordinary.  But  no  such 
point  was  raised  by  the  motion  to  dismiss 
the  writ  of  certiorari.  The  point  there  rais- 
ed was  that  an  appeal  could  be  taken,  but 
not  a  writ  of  certiorari.  This  does  not  raise 
the  question  of  primer  procedure  in  order  to 
obtain  a  writ  of  certiorari  It  is  unnecessary 
to  discuss  the  statutes  relating  to  appeals 
and  writs  of  certiorari  as  means  of  correct- 
ing decisions  in  Justices'  courts,  or  the  vari- 
ous decisions  in  regard  to  them.  One  who 
desires  to  enter  on  this  field  of  investigation 
might  consult  Toole  v.  Edmondson,  104  Ga. 
776,  784,  31  S.  E.  25,  and  the  cases  there  cited. 

One  or  two  other  grounds  of  the  motion  to 
dismiss  the  writ  of  certiorari  are  not  referred 
to  in  the  brief  of  counsel  for  the  plaintiff 
in    error. 


[3, 4]  3.  It  was  argued  that  the  court  er- 
red in  sustaining  the  certiorari  and  revers- 
ing the  Judgment  dismissing  the  petition  to 
set  aside  the  Judgment.  A  Judgment  of  the 
court  of  ordinary  discharging  an  adminis- 
trator, which  has  been  fraudulently  obtained 
by  falsely  representing  to  the  ordinary  that 
the  applicant  has  fully  discharged  his  duties 
as  administrator,  can  be  set  aside  by  a  proper 
proceeding  for  that  purpose,  instituted  in  the 
court  rendering  it  Civil  Code  1910,  §  4091. 
Davis  V.  Albritton,  127  Ga.  517,  56  S.  E. 
514,  8  L.  R.  A.  (N.  S.)  820,  119  Am.  St.  Rep. 
352;  Singer  v.  Mlddleton,  135  Ga.  825,  70 
S.  E.  662;  Power  v.  Green,  139  Ga.  64,  76 
S.  B.  567;  Ford  v.  Clark,  129  Ga.  292,  58  S. 
E.  818.  But  it  was  contended  that  only  a 
party  to  the  proceeding  could  move  to  set 
the  Judgment  aside.  Who  were  parties  to 
the  proceeding?  The  petitioner  for  the  dis- 
charge was  one.  Who  were  the  others?  The 
law  does  not  provide  in  such  a  case  for  nam- 
ing all  of  the  parties  whom  it  is  sought  .to 
bind,  nor  ordinarily  require  personal  service 
on  them.  The  usual  method  of  service  is  by 
citation  duly  published.  Civil  Code  1910,  S 
4089.  If  this  discharge  would  in  no  way  af- 
fect creditors,  it  would  be  unnecessary  for 
them  to  take  any  steps  to  set  it  aside.  But 
as  the  grant  of  the  discharge  operates  as  a 
release  from  all  liability  as  administrator 
(Civil  Code  1910,  i  4090),  it  is  clear  that  a 
creditor  cannot  be  so  far  a  party  as  to  be 
bound  by  the  Judgment,  and  yet  not  sufficient- 
ly a  party  to  object  to  its  rendition  or  to 
move  to  set  it  aside  in  a  proper  case.  In  ac- 
cord with  this  view  Is  section  3218  of  the 
Civil  Code  of  1910,  which  declares: 

"Creditors  may  attack  as  fraudulent  a  judg- 
ment or  conveyance,  or  any  other  arrangement 
interfering  with  their  rights,  either  in  law  or 
in  equity. 

In  the  instant  case  it  was  alleged.  In  the 
petition  to  set  aside  the  Judgment,  that  the 
petitioner  obtained  a  Judgment  against  S.  E. 
Seagraves  and  Mrs.  J.  P.  Seagraves,  and 
garnished  Seagraves  as  administrator  of  J. 
P.  Seagraves,  deceased;  that  the  garnishee 
answered,  and  his  answer  was  traversed; 
that,  while  the  case  was  pending  in  the  su- 
perior court  the  administrator  fraudulently 
procured  a  discharge  by  representing  to  the 
court  of  ordinary  that  he  had  fully  adminis- 
tered the.  estate  and  had  discharged  all  of 
his  duties  as  administrator;  and  that  the 
plaintifC  had  no  knowledge  of  the  application 
or  Judgment  of  discharge,  which  was  granted 
on  July  7,  1913,  until  September  30th,  there- 
after. The  petition  to  set  aside  the  Judgment 
was  filed  October  6,  1913.  It  was  further  al- 
leged, tnat  to  the  best  of  the  petitioner's 
information  and  belief,  the  administrator 
was  indebted  to  the  Judgment  debtors,  who 
were  insolvent  and  had  no  other  property  on 
which  to  levy,  and  that  the  petitioner  is  en- 
titled to  Judgment  against  him.  The  petition 
was  not  subject  to  general  demurrer.  Nor 
did  such  laches  on  the  part  of  the  petitioner 
appear  as  to  prevent  Its  obtaining   reliefs 
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The  garnishment  proceeding  was  authorlzea. 
Ciril  Code  1910,  {{  4734,  4735.  The  adminis- 
trator was  not  entitled  to  be  discharged 
while  the  case  was  pending  in  the  superior 
court  on  a  traverse  to  bis  answer,  and  thus 
aSect  the  rights  of  the  plaintiff.  If  he 
fraudulently  procured  a  Judgment  of  dis- 
charge, it  was  subject  to  be  set  aside  on  a 
proper  proceeding  therefor;  and  the  plaintiff 
in  the  garnishment  proceedings,  who  alleged 
that  it  had  no  knowledge  of  the  applicatlou 
for  discharge  or  notice  of  the  hearing  there- 
of until  a  few  days  before  the  proceeding  to 
set  aside  the  discharge  was  filed,  did  not 
show  it  to  be  barred  by  laches.  Davis  v. 
Albritton,  127  Oa.  520,  56  S.  E.  614,  8  L.  R.  A. 
(N.  S.)  820, 119  Am.  St.  Rep.  352,  supra. 

There  was  no  error  in  the  rulings  of  the 
superior  court. 

Judgment  aflSnned.  All  the  Justices  con- 
cux. 

a43  Oa.  697) 

OARGI.B  ▼.   KNOX. 
(Supreme  Court  of  Oeorjcia.     Jane  25,  1915.) 

(SyUaiu*  by  the  Court.) 

BxECumow  <S=>219  —  I,evt  —  Dklivubt  to 
CsEDiTOB  Without  Sale. 

A  landlord  rented  land  to  a  tenant  for  a 
term  of  years,  for  a  stated  sum  of  money  an- 
nnally.  In  addition  to  the  rent,  the  tenant  be- 
came indebted  to  the  landlord  for  Euppliea,  who 
sued  the  tenant  and  obtained  a  judgment  based 
on  promissory  notes  xiven  for  the  supplies. 
Pending  the  suit  the  tenant  made  to  his  wife  a 
bill  of  sale  of  the  Krowing  and  matured  crops 
on  the  rented  land.  Execution  was  levied  on 
the  crops  crown  on  the  land  during  the  year 
in  which  the  judf^ment  was  obtained,  at  the 
instance  of  the  landlord ;  and  a  part  of  the  crop 
was  turned  over  to  the  landlord.  The  property 
levied  on  was  not  sold  at  public  sale,  nor  before 
the  courthouse  door,  but  was  turned  over  by  the 
levyinK  officer  to  the  landlord,  who  appropriated 
the  money  to  certain  claims,  after  deducting 
the  expenses  of  eatherinK.  einninK,  hauling,  etc. 
The  vendee  In  the  bill  of  sale  from  the  tenant 
brouKht  the  present  suit  against  the  landlord, 
to  recover  damages  on  account  of  his  taking  the 
property  and  appropriating  the  proceeds  to  his 
execution  and  his  claim  for  rent.  The  case  was 
tried  by  the  court  on  the  theory  that  the  trans- 
fer of  the  crop  by  the  husband  to  the  wife  in- 
volved the  question  whether  such  transfer  was 
fraudulent  and  void.  The  jury  found  for  the 
defendant.  A  motion  for  a  new  trial  was  over- 
ruled, and  the  plaintiff  excepted.     Held: 

(a)  Even  if  the  title  to  the  crop  was  in  the 
tenant,  that  title  was  not  divested  when  the 
bailiff  turned  the  property  over  to  the  landlord 
without  a  legal  lale,  but  simply  by  delivery. 

(b)  As  between  the  vendee  in  the  bill  of  sale 
and  the  landlord  (who  held  the  property  by  an 
illegal  possession  acquired  from  the  bailiff),  the 
title  was  in  the  vendee. 

(c)  There  having  been  no  legal  sale  of  the 
property  in  question,  the  landlord,  under  the 
facts,  acquired  no  title  thereto ;  and  the  plain- 
tiff, who  held  the  title  under  the  bill  of  sale, 
could  recover  damages  for  the  wrongful  inter- 
ference with  the  property. 

(d)  Under  the  facts  and  the  foregoing  rulings, 
a  verdict  for  the  defendant  was  contrary  to 
law,  and  the  court  erred  in  refusing  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  i  621 ;  Dec.  Dig.  <S=>219.] 

Atkinson,  J.,  dissenting. 


Error  from  Superior  Court,  Chattoosa 
County;  Moses  Wright,  Judge. 

Action  by  J.  A.  Cargle  against  T.  R.  Knox. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

0.  D.  Rivers,  of  Snmmerrille,  for  plaintiff 
In  error.  J.  M.  Bellah  and  Wesley  Shrop- 
shire, both  of  Summerville,  for  defendant  hi 
error. 

HIUj,  J.  Judgment  reversed.  AH  the  Jus- 
tices ooncor,  except  ATKINSON,  J.,  dissent- 
ing. 

.  (U3  G».  6M) 
LEVINSON  T.  J.  O.  S.  ROSENHEIM  SHOE 

CO.    (No.  396.) 
(Supreme  Court  of  Georgia.     June  23.  1915.) 

(Syllabut  by  the  Court.) 

New  Tbiajc  ^=:70— CiBOURDB— Vebdict  Cor- 

TSABT   to   Law   and   Evidence. 

The  question  involved  was  whether  a  waiv- 
er of  homestead  was  a  mere  general  waiver, 
disconnected  from  the  creation  of  on  indebted- 
ness, so  as  to  fall  within  the  ruling  in  Ragan  r. 
Taff.  134  Ga.  835.  68  S.  E.  579.  or  whether 
the  waiver  was  made  in  connection  with  the 
creation  of  the  indebtedness  and  contemporane- 
ously therewith,  within  a  proper  constructioa 
of  that  expression  as  used  in  the  Civil  Code  of 
1010,  i  3413,  so  as  to  fall  within  the  ruUns  in 
Pincus  V.  Meinhard.  139  Ga.  365,  77  S.  E.  82. 
That  question  was  submitted  to  the  jury,  vbo 
found  that  the  waiver  was  valid.  The  evidence 
authorized  such  a  finding;  and,  no  error  bein; 
complained  of  in  the  rulings  of  the  judge  pend- 
ing the  trial,  a  motion  for  a  new  trial,  based  on 
the  general  grounds  that  the  verdict  was  con- 
trary to  law  and  evidence,  was  properly  over- 
ruled. 

lEd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  iS  142,  143;    Dec.  Dig.  «=»70.] 

Error  from  Superior  Court,  Pulaski  Coun- 
ty; E.  D.  Graham,  Judge. 

Action  between  Robert  Levinson  and  the 
J.  O.  S.  Rasenheim  Shoe  (Company.  Judg- 
ment for  the  latter,  and  the  former  brings 
error.    Affirmed. 

M.  H.  Boyer  and  H.  B.  Coates,  both  of 
HawkinsvlUe,  for  plaintiff  in  error.  H.  F. 
Lawson,  of  Hawklnsville,  for  defendant  in 
error. 


LUMPKIN,   J.     Judgment  affirmed, 
the  Justices  concur. 


All 


043  Ga.  W) 

HAMMOCK  v.  BATTLE. 

(Supreme  Ck>urt  of  Georgia.     June  2S,  1915.) 

(Byllalui  by  the  Court.) 

Sales  «=»348— Validitt— FSaud. 

A  suit  was  brought  upon  a  note  containing 
a  stipulation  that  it  was  given  for  tlie  purchase 
money  of  two  mules  "wbich  I  buy  from  J.  J- 
Battle,  to  work  on  my  place  in  Colquitt  county, 
after  a  full  inspection  and  without  warranty ; 
and  it  is  expressly  understood  that  J.  J.  Battle 
does  not  insure  the  health,  life,  soundness,  or 
work  of  said  mules,  only  the  title  thereto,  and 
there  are  no  other  agreements  than  herein 
stated."  The  maker  pleaded  that  one  of  the 
mules  was  vicious  and  unfit  for  the  use  intend- 
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ed.  and  that  with  such  knowledfce  the  seller 
falsely  and  fraudulently  represented  that  the 
mule  was  safe  and  suited  for  the  use  intended, 
and  thus  induced  him  to  make  the  purchase; 
and  he  prayed  to  recoup  certain  damaees  al- 
leged to  have  been  sustained  by  reason  of  the 
Ticionsness  of  the  mule.  Held,  that  this  plea 
was  properly  stricken,  because  it  was  deficient 
in  aUeKinR  fraud,  in  that  it  contained  nothing 
to  show  that  the  defendant  was  misled  or  de- 
ceived as  to  the  contents  of  the  note  sued  on 
(which  integrated  the  contract  of  sale),  or  in 
any  manner  was  prevented  from  ascertaining 
the  same.  Case  Threshing  Machine  Co.  T. 
Broach,  137  Ga.  602,  73  S.  B.  1063. 

[Ed.  Note.— For  otiier  cases,  see  Sales,  Cent. 
The.  SS  973-086;  Dec.  Dig.  <8»848.] 

Earror  from  Superior  Court,  Oolqultt  Goon- 
ty;  W.  EX  Tbomas,  Judge. 

AcUon  by  J.  J.  Battle  against  J.  T.  Ham- 
mock. Judgment  for  plaintUF,  and  defendant 
brings  error.     Affirmed. 

J.  D.  McKensle,  of  Moultrie,  for  plaintlfl  in 
error.  T.  H.  Parker,  of  Moultrie,  for  defend- 
ant in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  ccmcur. 


da  Ga.  OM) 

OWENS  et  aL  t.  BENTON-SHINGLBE  OO. 

et  al.     (No.  442.) 
(Supreme  Coazt  of  Georgia.     July  13,  181S.) 

(SvUalhu  by  the  Court.) 
NONBUTP— Evidence. 

Under  the  evidence  submitted  by  the  plain- 
tiff, it  was  not  error  for  the  court  to  grant  a 
nonsuit;  and  if  the  evidence,  the  exclusion  of 
which  Is  the  subject  of  an  exception,  had  been 
admitted,  it  should  not  have  affected  the  result. 

Error  from  Superior  (^urt,  Decatur  (boun- 
ty;   E.  B.  Cox,  Judge. 

Action  by  J.  B.  Owens  and  others  against 
the  Benton-Shingler  Company  and  others. 
Nonsuit  was  granted,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

W.  v.  Custer,  of  Bainbridge,  for  plaintiffs 
in  error.  Erie  M.  Donalson,  of  Macon,  for 
defendants  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(143  Ga.  CSS) 

HEATON  et  al.  v^  HAISTEN  et  al. 

(Supreme  CJourt  of  Georgia.     June  23,  1915.) 

(Syllabut  by  the  Court.) 

Affeai,  and  Ebbob  ®=3337— Decisions  Ap- 
FBALABLE— Finality. 

Civ.  Code  1910,  S  6138,  declares:  "No 
cause  shall  be  carried  to  the  Supreme  Court 
upon  any  bill  of  exceptions,  so  long  as  the  same 
is  pending  in  the  court  below,  unless  the  de- 
cision or  judgment  complained  of,  if  it  had 
been  rendered  as  claimed  hy  the  plaintiff  in 
error,  would  have  been  a  final  disposition  of 
the  cause,  or  final  as  to  some  material  party 
thereto."  An  action  on  a  promissory  note,  in 
which  persons  not  parties  to  the  original  ac- 
tion were  made  parties  and  ordered  to  inter- 
plead, and  upon  the  trial  of  which  the  verdict 
of  the  jury  consisted  only  of  answers  to  certain 
questions  propounded  by  the  court  in  terms  of 


section  S422  of  the  CSvil  Code,  is  still  pending 
in  the  superior  court  where  tried,  until  the  judge 
shall  have  made  a  written  judgment  or  decree 
upon  the  verdict;  and  the  Supreme  Court  will 
not  exercise  jurisdiction  of  a  writ  of  error, 
brought  before  the  rendering  of  such  judgment 
or  decree,  to  reverse  the  judgment  refusing  a 
new  trial.  Ijeave,  however.  Is  granted  to  enter 
the  official  copy  of  the  bill  of  exceptions  re- 
tained in  ^he  superior  court  pendente  lite ;  and 
direction  is  given  accordingly.  McGowan  T. 
Lufburrow.  81  Ga.  358,  7  S.  B.  314 ;  Buford  v. 
Kennedy.  85  Ga.  212,  11  S.  B.  561. 

[Hid.  Note. — ^For  other  cases,  see  Appeal  and 
%ror.  Cent  Dig.  IS  1877.  1878 ;  Dfec.  Dig.  <S= 
337.] 

Error  from  Superior  Court,  Haralson  Coun- 
ty ;   Price  Edwards,  Judge. 

Action  between  W.  W.  Heaton,  executor, 
and  others,  and  Agnes  Halsten,  administra- 
trix, and  others.  From  the  refusal  of  their 
motion  for  new  trial,  Heaton  and  others 
bring  error.    Writ  of  error  dismissed. 

J.  M.  McBrlde,  of  Tallapoosa,  for  plain- 
tiffs In  error.  M.  J.  Head,  of  Tallapoosa, 
Griffith  &  Matthews,  of  Buchanan,  and  Hew- 
lett, Dennis  &  Whitman,  of  Atlanta,  for  de- 
fendants In  error. 

ATKINSON,  J.  Writ  of  error  dismissed, 
with  direction.    All  the  Justices  concur. 


(16  Ga.  App.  568) 

MATTOX  V.  CITT  OF  GDENNVILLB. 

(No.  6190.) 

(Court  of  Appeals  of  Georgia.    July  ^  1916.) 

(Byllabtu  by  the  Court.) 

1.  Municipal  Cobporations  <@=>642— Viola- 
tion OF  Obdinance — Cebiiobabi — Resebva- 
TioN  OF  Decision. 

The  fact  that  a  judge  of  the  superior  court, 
after  the  hearing  upon  a  petition  for  certiorari, 
which  was  had  during  the  term,  reserved  his 
decision  (desiring  time  to  further  consider  the 
case),  and  thereafter,  in  vacation,  rendered  a 
judgment  overruling  the  certiorari  without  no- 
tice to  either  party  or  their  counsel,  aHords  no 
ground  of  exception  to  the  judgment  rendered, 
when  it  appears  that  the  action  of  the  judge 
in  reserving  his  decision  was  taken  with  the 
"consent  and  at  the  suggestion  of  counsel  for 
plaintiff  in  error."  And  this  is  true  even  though 
no  order  allowing  the  case  to  be  determined  in 
vacation  was  taken  during  term  time. 

[Kd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  1412-1415;  Dec. 
Dig.  «e=642.] 

2.  Municipal  Cobpobations  i©=>G42— Viola- 
tion OS  Obdinance — Cebtiokabi. 

It  was  within  the  power  of  the  petitioner  In 
certiorari,  by  timely  exceptions,  to  require  that 
the  affidavit  and  warrant  upon  which  bia  trial 
in  the  municipal  court  proceeded  he  incorporat- 
ed in  the  record,  and  thus  presented  to  the  judge 
of  the  superior  court  for  review.  Since  the  mu- 
nicipal ordinance  which  he  was  charged  with 
violating  not  only  forbade  the  keeping  of  in- 
toxicating liquors  for  sale,  but  also  penalized 
the  carrying  of  intoxicants  for  the  purpose  of 
sale  on  ttie  streets  of  the  municipality,  the  judge 
of  the  superior  court,  upon  the  hearing  of  the 
certiorari,  was  authorized  to  assume  (in  view  of 
the  omission  to  except  to  the  answer  above  re- 
ferred to)  that  the  municipal  accusation  was 
broad  enough  to  include  the  charge  that  the 
defendant   had   violated   the   ordinance   in   both 
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of  the 'ways  therein  mentioned;  and,  since  tx>tb 
the  evidence  and  the  defendant's  statement  au- 
thorized his  conviction  of  the  municipal  offense 
of  carrying  spirituous  liquors  on  his  person  for 
the  purpose  of  unlawful  sale  within  the  munici- 
pality, the  judge  of  the  superior  court  did  not 
err  in  overruling  the  certiorari. 

[Ed.  Note.— For  othier  cases,  see  Municipal 
Corporations.  Cent.  Dig.  §S  1412-1415;  Dec. 
Dig.  <8=642.] 

Error  from  Superior  Court,  Tattpall  Coun- 
ty ;  W.  W.  Sheppard,  Judge. 

Bruce  Mattox  was  conTicted  of  violating 
an  ordinance  of  the  City  of  Glennvllle,  cer- 
tiorari was  OTermled,  and  he  brings  error. 
Affirmed. 

H.  H.  Elders,  of  Retdsville,  for  plaintiff  In 
error.  C.  L.  Cowart,  of  GlennTllle,  for  de- 
fendant In  error. 

RUSSELL,  C.  3.    Judgment  affirmed. 


06  Oa.  App.  671) 

BEATTI  y.  STATE.  (No.  6322.) 
(Court  of  Appeals  of  Georgia.     July  2,  1915.) 

(Syllalu*  ly  the  Court.) 

1.  CRntttiAij     Law     «=>958— New     TbiaI/— 
Newlt  Discoveked  Evidence — Aitidavit. 

Where  a  motion  for  a  new  trial  is  based 
on  alleged  newly  discovered  evidence,  if  such 
evidence  "is  that  of  witnesses,  affidavits  as 
to  their  residence,  associates,  means  of  Icnowl- 
edge,  character,  and  credibility  must  be  ad- 
duced." Civ.  Code  1910,  §  6086.  No  such 
affidavit  was  presented  in  this  case.  In  addi- 
tion, tiK  alleged  newly  discovered  evidence  was 
impeaching  in  its  character. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2396-2403;   Dec.  Dig.  e=» 

2.  Verdict— Evidence— New  Tbial. 

The  verdict  was  supported  by  evidence, 
and  the  court  did  not  err  in  overruling  the 
motion  for  a  new  trial. 

Error  from  City  C!ourt  of  Jefferson ;  6.  A. 
Johns,  Judge. 

Action  between  H.  C.  Beatty  and  the  State. 
Judgment  for  the  State,  and  Beatty  brings 
error.    Affirmed. 

Ray  &  Ray,  of  Jefferson,  for  plaintiff  in 
error.  P.  Cooley,  Sol.,  of  Jefferson,  for  the 
State. 

BROYLES,  J.    Judgment  affirmed. 


(16  Oa.  App.  671) 

LESTER  V.  CONE.     (No.  6193.) 
(Court  of  Appeals  of  Georgia.     July  2,  1915.) 

fSyllabut  iy  the  Coitrt.) 
Cebtiobabi  ®=»43— .Approval  of  Bond. 

A  valid  certiorari  bond  must  be  approved 
by  the  magistrate  who  tried  the  case.  Under 
the  rulings  in  Southern  Ry.  Co.  v.  Oliver,  13 
Ga.  App.  5,  78  S.  E.  684,  and  Dvkes  v.  Twiggs 
County,  115  Ga.  698,  42  S.  E".  36,  the  fact 
that  the  trial  magistrate  certifies  that  "all  costs 


have  been  paid  by  the  petitioner  and  he  bu 
given  bond  as  required  by  law"  is  not  an  equiv- 
alent or  sufficient  substitute'  for  such  approval 
Accordingly  the  judge  of  the  superior  court 
did  not  err  in  dismissing  the  certiorari  in  this 
case. 

[Ed.  Note.— For  other  cases,  see  Certiorari. 
Cent.  Dig.  JJ  74,  80,  91-97;    Dec.  Dig.  <9=»43.) 

Error  from  Superior  Court,  Bulloch  Cow- 
ty;   B.  T.  Rawlings,  Judge. 

Action  between  O.  W.  Lester  and  E.  L 
Cone  before  a  magistrate.  From  the  Judg- 
ment, Lester  brought  Certiorari;  and  from 
a  judgment  dismissing  the  writ,  be  brings 
error.    Affirmed. 

H.  B.  Strange,  of  Statesboro,  for  plaintiff 
in  error.  Fred  T.  Lanier,  of  Statesboro,  tor 
defendant  in  error. 

BROYLES,' J.    Judgment  affirmed. 

(16  Ga.  App.  ESI) 
DICKEY  V.  SWEENEY  et  al.    (No.  8060.) 
(Court  of  Appeals  of  Georgia.     July  2,  1915.) 

(Syllabut  by  the  Court.) 

1.  GUABDIAN    AND    WABD    ®S>75   —   SALB   BT 
GUABDIAN — OBDEB— PBOGEDUBB. 

A  guardian  has  no  authority  to  sell  his 
ward's  property,  except  by  order  of  the  judge 
of  the  superior  court  (Civ.  C^de  1910,  {  30^1. 
or  by  order  of  the  ordinary,  and  then  such  sale 
must  be  at  public  outcry,  under  rules  govern- 
ing administrators'  sales  (Civ.  Code  1910,  U 
3066,  4022). 

WEd.  Note. — For  other  cases,  see  Guardian  and 
ard.  Cent  Dig.  $  323;  Dec.  Dig.  <g=»75.] 

2.  GUABDIAN    AND    WABD    $=>108  —    SaLE  BT 

Guabdian  —  Misappeopbiation    of    Pbo- 
ceeds— llabilitt  ot  pubchaseb. 

One  who  buys  municipal  or  state  bonds 
from  a  guardian,  at  private  sale,  and  without 
any  court  order,  after  he  has  had  actual  or 
constructive  notice  that  such  bonds  belong  to 
the  estate,  is  liable  to  the  ward  for  the  bouds 
if  their  proceeds  are  misappropriated  by  the 
guardian.  Ignorance  of  the  law  in  respect  to 
such  sales  will  not  protect  the  buyer.  Civ.  Code 
1910,  §§  4286,  4291;  Fidelity  Trust  Co.  v.  Mays, 
142  Ga.  821,  83  S.  E.  961. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward.  Cent  Dig.  il  369,  395-398;  Dec.  Dig. 
iS=9l08.] 

3.  Ovebbulino  of  Deucbbebs  Appboved. 

The  petition,  as  finally  amended,  set  forth 
a  cause  of  action,  and  was  not  subject  to  gen- 
eral or  special  demurrer;  and  the  court  did  not 
err  in  overruling  the  same. 

Error  from  City  Court  of  Richmond  (boun- 
ty;   H.  C.  Hammond,  Judge. 

Action  by  M.  A.  Sweeney  and  others 
against  J.  W.  Dickey.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

C;  H.  &  R.  S.  Cohen  and  Gumming  &  Hull, 
all  of  Augusta,  for  plaintiff  in  error.  Wm. 
H.  Fleming  and  D.  G.  Fogarty,  both  of  Au- 
gusta, for  defendants  in  error. 

BROYLES,  J.    Judgment  affirmed. 
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as  Ga.  App.  546) 

BRANSON  V.  PIEDMONT  FERTILIZER  CO. 

(No.  5821.) 
(Court  of- Appeals  of  Georgia.    July  2,  1915.) 

(Syllaliif  by  the  Court.) 

X.    AOBICULTUBE    «=»? — SaLE    OS"  FEBTILIZKB— 

Action  on  Pusceass  Pbics  Note — Dibec- 

TiOM  OF  Vebdict. 

Suit  was  brought  on  a  note  given  by  the  de- 
fendant for  commercial  fertilizers  of  certain 
brands  therein  mentioned  and  containing  stated 
ingredients  indicated  by  certain  numbers  carry- 
ing a  recognized  meaning  to  the  general  farming 
public.  The  note  recited  that  the  seller  ex- 
pressly refused  to  make  any  warranty  of  the 
fertilizer  sold  as  to  its  quality  or  value,  but 
left  the  purchaser  and  maker  of  the  note  "to 
rely  solely  upon  the  fact  that  the  laws  of 
Georgia  have  been  complied  with."  No  analy- 
sis of  the  fertilizer  was  shown  to  have  been 
made  under  the  provisions  of  sections  1785- 
1792  of  the  Political  Code  or  otherwise,  and 
there  was  no  proof  tending  to  show  that  the 
seller  had  not  complied  with  the  laws  of  Georgia, 
anj.  that  the  fertilizer  was  not  branded  and  tag- 
ged in  accordance  therewith.  There  was  testi- 
mony from  the  defendant  that  the  fertilizer  was 
used  by  him  without  any  good  results  and  testi- 
mony from  others  tending  to  show  that  fertiliz- 
ers of  the  same  brand  and  of  the  same  analysis 
as  some  of  that  described  in  the  note  had  been 
used  by  them  and  found  to  be  worthless,  or  prac- 
tically so.  The  court  directed  a  verdict  in  fa- 
vor of  the  plaintiff.  HeH,  that  in  view  of  the 
recital  in  the  note  as  to  the  seller's  express  re- 
fusal to  warrant  anything  touching  the  guano 
sold,  except  that  the  laws  of  Georgia  in  regard 
thereto  had  been  complied  with,  and  in  the  ab- 
sence of  any  legal  evidence  tending  to  show  that 
the  analysis  of  the  guano  was  other  than  that 
branded  on  the  sacks,  the  court's  action  in  di- 
recting the  verdict  in  behalf  of  the  plaintiff  is 
not  error  requiring  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  $§  13,  14;  Dec.  Dig.  <8=7.] 
2.   AsaiONMENTS  OF  Ebbob. 

There  is  no  merit  in  any  remaining  assign- 
ment of  error. 

Error  from  City  Court  of  Cartersvllle;  A. 
M.  Foate,  Judge. 

Action  by  the  Piedmont  Fertilizer  Com- 
pany against  B.  B.  Branson.  Judgment  for 
plaintiff  on  directed  verdict,  and  defendant 
brings  error.    Affirmed. 

Jas.  B.  WLltaker,  of  Cartersvllle,  for  plain- 
tiff In  error.  Wm.  T.  Townsend,  of  Carters- 
-vllle,  for  defendant  In  error. 

WADE,  J.    Judgment  affirmed. 


(It  Gs.  App.  ECS) 

NTJTTING  &  CO.  v.  KENNEDY.    (No.  6191.) 

(Court  of  Appeals  of.  Georgia.    July  2,  1915.) 

(BvUdbut  iy  the  Oonrt.) 

1.  Bbokebs  «=»54,  64— CoiTMissioN— Right. 
Generally,  a  real  estate  broker's  commis- 
sion is  earned  when,  during  the  agency,  he  finds 
a  purchaser  ready,  able,  and  willing  to  buy, 
and  who  actually  offers  to  buy  on  the  terms 
stipulated  by  the  owner  (Civ.  Code  1910,  | 
3587);  but,  when  an  agreement  to  pay  a  defi- 
nite amount  as  commission  is  included  in  a 
preliminary  contract  of  sale  between  the  own- 
er and  the  proposed  purchaser,  by  the  terms 
of  which  a  commission  "for  making  the  trade" 


is  to  be  ijaid  only  in  the  event  "It  Is  closed," 
a  verdict  in  favor  of  the  broker  suing  for  such 
commission  is  not  demanded,  when  there  is 
evidence  that  the  would-be  purchaser  declined 
to  complete  the  sale,  upon  the  ground  that 
she  had  been  advised  that  the  title  to  the  real 
estate  in  question  was  defective. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  gj  67,  T5-81,  97;  Dec.  Dig.  ®=» 
54,  64.] 

2.  Bbokebs  «=>85— AonoH  fob  Coumssion 
—Meaning  op  Contbact— Evidence. 

The  court  did  not  err  in  admitting  evi- 
dence illustrative  of  the  meaning  of  the  phrase 
"it  is  closed,"  in  the  contract,  as  it  was  under- 
stood by  the  parties  at  the  time  of  entering 
into  the  agreement. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  §§  106-115;    Dec.  Dig.  <3=>85.] 

3.  Bbokebs    ®=>40 — Contbact   fob    Couiob- 
BioN— Validity. 

The  plaintiff's  right  to  recover  a  commis- 
sion as  a  real  estate  broker  being  wholly  de- 
pendent upon  its  relation  as  agent  of  the  ven- 
dor, it  was  immaterial  that  the  agreement  to 
pay  a  commission  was  incorporated  in  the 
tmticipatory  contract  between  the  vendor  and 
purchaser,  rather  than  in  a  separate  instru- 
ment, or  that  it  may  have  rested  in  parol. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  §g  38-40;   Dec  Dig.  <S=»40.] 

4.  Verdict  and  Denial  of  New  Trial  Ap- 

PBOVED. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

Error  from  Municipal  Court  of  Atlanta. 

Action  brought  in  the  municipal  court  of 
Atlanta  by  Nutting  &  Co.  against  Mrs.  Jane 
Kennedy.  Judgment  for  defendant,  and 
plalntlfb  bring  error.  A  Judgment  for  de- 
fendant was  affirmed  by  the  appellate  divi- 
sion of  the  municipal  court,  and  plaintiffs 
bring  error.    Affirmed. 

Simmons  &  Simmons,  of  Atlanta,  for  plain- 
tiffs in  error.  John  W.  Crenshaw,  of  At- 
lanta, for  defendant  in  error. 

RUSSELL,  O.  J.  Nutting  &  Co.,  real  es^ 
tate  agents,  sued  Mrs.  Jane  Kennedy  in  the 
municipal  court  of  Atlanta  for  the  recovery 
of  $75  as  commission  for  the  sale  of  certain 
real  estate.  The  plaintiffs  alleged  that  the 
defendant,  through  her  attorney  in  fact,  au- 
thorized them  to  negotiate  a  sale  for  $1,500, 
and,  in  fixing  tlie  amount  of  commission  at 
$75  relied  on  a  custom  in  Atlanta  under 
which  5  per  cent  is  paid  brokers  on  the  first 
$2,000  of  the  purchase  price  of  real  estate. 
They  alleged  that  after  they  bad  secured  a 
purchaser,  Mrs.  Kennedy  "failed  to  furnish 
to  the  customer  a  good  and  ^sufficient  title 
to  the  property,  and  as  a  result  the  purchaser 
refused  to  buy  the  property."  On  the  trial 
it  appeared  that  T.  2E.  Means  was  the  attor- 
ney in  fact  for  Mrs.  Kennedy,  and  was  au- 
thorized to  consummate  a  sale  of  the  real 
estate  in  question,  and  that  be  was  approach- 
ed by  a  representative  of  the  plaintiff  firm, 
and  signed  the  contract  as  attorney  in  fact 
for  Mrs.  Kennedy.  It  was  signed  also  by 
Mrs.  Bates,  who  was  alleged  to  be  the  pur- 
chaser.   In  the  contract  Mrs.  Kennedy  agreed 
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to  egII  a  certain  house  and  lot  for  $1,500, 
and  there  were  certain  undertakings  ou  her 
part  in  regard  to  cleaning  the  premises  and 
certain  repairs.  Mrs.  Bates,  on  her  part, 
agreed  to  pay  $250  as  earnest  money,  $500  or 
more  In  cash,  and  to  give  a  note  for  the  bal- 
ance due  on  or  before  two  years  after  date 
as  soon  as  good  and  sufficient  title  was  fur- 
Dldied  her  to  the  property.  The  contract 
contained  also  the  following  stipulation: 

"It  Is  understood  that  vendor  is  to  pay  usual 
commission  of  $75.00  to  J.  R.  Nutting  &  Co. 
for  making  this  trade,  if  It  la  dosed." 

It  la  undisputed  in  the  evidence  that  Mr. 
Cook,  as  repreaentative  of  the  platatifTs,  pro- 
posed and  presented  to  Prof.  Means  the  con- 
tract in  question,  and  that  the  sale  did  not 
go  through,  because  Mrs.  Bates  objected  to 
the  title,  but  it  was  not  proved  that  the 
title  was,  in  fact,  defective,  nor  was  it  shown 
in  what  respect;  if  any,  it  was  defective.  The 
only  evidence  upon  this  point  was  that  of 
Mrs.  Bates,  who  testified  that: 

She  "refused  to  carry  out  the  trade,  because 
the  Title  Guarantee  Company  said  it  was  not 
perfect;  It  was  faulty.  He  showed  me  where- 
in he  Uiought  it  was  defective.  I  refused  to 
take  it  on  his  statement." 

This  testimony  was  mere  hearsay,  and  did 
not  go  to  the  point  of  proving  that  there  was, 
In  fact,  any  defect  in  the  title,  and  for  this 
reason  the  court  did  not  err  in  refusing  to 
direct  a  verdict  for  the  plaintiffs,  even  if 
the  Jury  would  have  been  authorized  to  find 
in  favor  of  the  plaintiffs.  It  is  true  that 
generally  a  real  estate  broker's  commissions 
are  earned  when,  during  the  agency,  be  finds 
a  purchaser  ready,  able,  and  willing  to  buy, 
and  who  actually  offers  to  buy  on  the  terms 
stipulated  by  the  owner.  But  in  the  present 
case,  according  to  the  plaintiffs'  own  testi- 


mony, their  right  to  a  commission  was  de- 
pendent upon  the  contract  of  sale  which  tbey 
tendered  In  evidence,  and  in  which  it  was 
provided  that  the  commission  should  not  be 
due  unless  the  trade  was  "closed." 

[1-3]  In  the  absence  Of  an  express  agree- 
ment to  the  contrary,  if  the  owner  of  real 
estate  who  wishes  to  sell  it  and  has  placed 
it  in  the  hands  of  a  broker  accepts  a  par- 
chaser  proposed  by  the  broker,  the  vendor 
will,  of  course,  become  liable  for  the  commis- 
sion, whether  a  sale  results  or  not  In  the 
present  case,  however,  there  Is  not  only  no 
evidence  that  the  proposed  purchaser  was 
accepted  by  the  defendant,  but  there  is,  on 
the  contrary,  an  express  stipulation  that  the 
commissions  are  payable  only  In  the  event 
that  the  trade  "is  closed."  The  evidence 
shows  that  the  trade  was  never  dosed,  and 
the  plaintiffs  entirely  failed  to  show  that 
the  refusal  of  the  proposed  purchaser  to 
take  the  lot  was  due  to  the  fact  that  the  title 
was  bad.  The  mere  ezpresslon  of  an  opin- 
ion on  the  i>art  of  some  one  at  the  office  of 
the  Title  Guarantee  Company  that  the  title 
was,  in  his  opinion,  defective,  would  not  suf- 
fice, without  a  statement  of  the  facts  upon 
which  that  opinion  was  based,  to  show  that 
the  title  was  in  fact  defective,  and  that  there- 
fore Mrs.  Bates  had  a  good  reason  for  de- 
clining to  take  the  property.  Furthermore, 
in  the  form  in  which  the  opinion  was  pre- 
sented, it  was  mere,  hearsay,  of  no  probative 
value,  and  proi)erly  disregarded  by  the  Jury. 

[4]  There  was  no  error  in  the  refusal  of 
the  trial  Judge  to  grant  a  new- trial,  and  the 
appellate  division  of  the  municipal  court  oer- 
rectly  affirmed  the  Judgment  in  favor  of  the 
defendant 

Judgment  affirmed. 
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CITT  OF  QBBBNVIIiliB  v.  FOSTER. 
(No.  9126.) 

(Supreme  Court  of  South  Carolina.     Jnly  8, 
1&16.) 

1.  Cbiminal  Law  «=»1179— Ebbohs  not  Urg- 
ed IN  Intebmediate  ConBT, 

Assignments  not  urged  in  the  circuit  court 
from  which  defendant,  convicted  of  violating  a 
municipal  ordinance,  appealed,  cannot  be  urged 
in  the  Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  3001;   Dec.  Dig.  «=>1170.] 

2.  Cbiminal  Law  ^=1048— Review— Pbesen- 
tahon  in  Coubt  Below. 

Exceptions  not  urged  in  recorder's  court, 
where  accused  was  convicted  of  violating  a  mu- 
nicipal ordinance,  cannot  be  urged  gn  appeal 
to  the  circuit  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2656,  2657,  2670;  Dec  Dig. 
<S=>1048.] 

3.  Gbiminal  Law  «=»977  —  Tbiai,  —  Convic- 
tions. 

A  sentence  imposed  by  a  de  facto  court  can- 
not be  attaclced  on  the  ground  that  the  court 
had  no  de  jure  organization. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2482,  2483,  2188,  2489, 
2492,  2499.  25CS;    Dec  Dig.  <S=>977.] 

4.  Constitutional  Law  9=>C1— Deleoatioh 
OF  Legislative  Powbb  —  What  Consti- 
tutes. 

Const  art  6,  i  1,  declares  that  the  Judi- 
cial power  of  the  state  shall  be  vested  in  the  Su- 
preme Court  and  circuit  courts,  etc,  and  that  the 
Legislature  may  also  establish  county  courts, 
municipal  courts,  and  such  other  inferior  courts 
as  may  be  necessary.  Article  8,  { I,  declares  that 
the  General  Assembly  sfiall  provide  by  general 
laws  for  the  organization  and  classification  of 
municipal  corporations.  Held,  that  Civ.  Code 
1912,  i  8001,  declaring  that  it  shall  be  lawful  for 
the  city  council  of  any  city  whose  population  is 
between  2,000  and  20,000  to  establish  a  munici- 
pal court  is  not  void  as  an  illegal  delegation  of 
legislative  powers. 

[Ed.  Note.— For  other  cases,  see  Constitudon- 
al  Law.  (^t  Dig.  !l  103-107;  Dec  Dig.  «=» 
61.] 

Appeal  from  0>imnoA  Pleas  Circuit  Court 
of  Greenville  County;  T.  G.  Manldln,  Judge. 

William  Foster  was  convicted  In  the  re- 
corder's court  of  violating  an  ordinance  of  the 
City  of  Greenville,  and  be  appealed  to  the 
circuit  court  From  the  judgment  upholding 
the  conviction,  defendant  appeals.  Api>eal 
dismissed. 

Manldin  &  Turner  and  Cotbran,  Dean  & 

Cothran,  all  of  Greenville,  for  appellant 
Wilton  H.  Barle,  of  Greenville,  for  respond- 
ent. 


GABY,  0.  J.  Tbia  la  an  appeal  from  the 
order  of  his  honor  the  circuit  judge  sustain- 
ing the  constitutionality  of  the  municipal 
court  of  the  city  of  Greenville.  The  follow- 
ing facts  appear  In  said  order : 

"Defendant  was  tried  before  the  recorder  of 
the  city  of  Greenville  and  a  jury  on  five  charg- 
es of  selling  whislsy  in  violation  of  the  city  or- 
dinances. Formal  warrants  were  waived  by 
the  attorneys  of  defendant,  but  it  was  conceded 
in  the  argument  before  me  that  at  the  trial  be- 
fore the  recorder  that  counsel  for  the  city  and 


for  defendant  agreed  that  the  five  cases  should 
be  tried  on  the  same  testimony,  before  the  same 
jury,  and  as  if  upon  separate  warrants.  The 
jury  found  defendant  guilty  upon  each  of  the 
charges,  and  the  recorder  sentenced  him  to  a 
fine  of  sixty  dollars  (!f60),  or  to  serve  thirty 
days  (30)  on  the  city  chain  gang  in  each  case. 
The  exceptions  which  were  served  on  the  re- 
corder and  the  dty  attorney  were  not  argued 
before  me.  The  only  question  argued  on  appeal 
was  as  to  the  constitutionality  of  the  recorder's 
court  of  the  city  of  Greenville;  appellant  con- 
tending that  said  court  is  unconstitutional,  in 
that  the  Legislature  has  delegated  to  the  city 
council  the  creation  of  the  court,  whereas  the 
Constitution  (article  5,  S  1)  requires  the  Leg- 
islature to  create  all  courts.  This  question  was 
not  raised  in  the  recorder's  court  nor  by  any 
of  the  exceptions.  The  act  of  1904  (24  Statutes 
at  Large,  p.  897),  amended  in  1906  (24  Statutes 
at  Large,  p.  911),  gives  a  city  council  of  any 
city  in  this  state  whose  population  is  between 
2,000  and  20,000  inhabitants  authority  to  estab- 
lish by  ordinance  a  municipal  court  This  act  la 
codified  in  the  Civil  Code  of  1912  as  section 
SOOl,  vol.  1,  of  said  Code.  The  city  council  of 
Greenville  by  an  ordinance  regularly  created  the 
recorder's  court  for  said  city,  'the  question 
now  presented  is  the  constitntionaUty  of  the 
act,  codified  as  section  3001  of  the  Code  of  1912, 
assuming  that  this  question  has  been  properly 
raised  here." 

[1]  The  first  question  raised  by  the  excep- 
tions Is  whether  the  defendant  was  guilty  of 
one  or  of  five  offenses.  His  honor  the  cir- 
cuit judge  states  that  the  exception  raising 
this  question  on  appeal  from  the  sentence 
Imposed  by  the  recorder  was  not  argued  be- 
fore him.  It  was  therefore  waived.  We  may 
say,,  however,  that  even  if  It  bad  not  be«i 
abandoned,  it  could  not  be  sustained.  State  v. 
Kelly,  89  S.  C.  308,  71  S.  EX  987. 

[2]  The  next  question  presented  by  tbe  ex- 
ceptions Is  whether  the  municipal  court  of 
Greenville  bad  jurisdiction  to  try  tbe  de 
fendant 

.  Section  3001,  Civil  (3ode  of  Laws  1912,  Is 
as  follows: 

"It  shall  be  lawful  for  the  city  council  of  any 
city  in  this  state  whose  population  by  the  last 
census  was  not  less  than  two  thousand,  and  not 
more  than  twenty  thousand,  *  *  •  by  ordi- 
nance duly  enacted,  to  establish  in  said  city  a 
municipal  court  for  the  trial  and  determina- 
tion of  all  cases  arising  under  the  ordinances 
of  such  city." 

This  provision  conferred  upon  the  dty 
council  of  Greenville  the  power  to  establish 
tbe  court  in  question,  unless  said  section  was 
in  violation  of  tbe  Constitution.  The  ques- 
tion whether  this  provision  was  unconstitu- 
tional is  not  properly  before  this  court  tor 
consideration,  as  it  was  not  raised  in  tbe 
recorder's  court,  nor  by  any  exception  as- 
signing error  in  that  respect,  on  tbe  appeal 
from  tbe  sentence  imposed  upon  tbe  defend- 
ant by  tbe  recorder. 

[3]  Furthermore,  the  sentence  was  impos- 
ed by  a  de  facto,  if  not  by  a  de  jure,  court 

[4]  But,  waiving  such  objection,  the  excep- 
tions raising  this  question  cannot  be  sus- 
tained. 

Section  1,  art  6,  of  tbe  C!onstitution  con- 
tains tbe  provision  that : 
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"The  judicial  power  of  this  state  shall  be  Test- 
ed in  a  Supreme  Court,  in  two  circuit  courts, 
to  yvit:  A  court  of  common  pleas  having  civil 
jurisdiction  and  a  court  of  general  sessions  with 
criminal  jurisdiction  only.  The  General  As- 
sembly may  also  establish  county  courts,  mu- 
nicipal courts  and  such  courts  [may  be  estab- 
lished] in  any  or  all  of  the  counties  of  this 
state  inferior  to  circuit  courts  as  may  be  deem- 
ed necessary,  but  none  of  such  courts  shall 
ever  be  invested  with  jurisdiction  to  try  cases 
of  murder,  manslaughter,  rape  or  attempt  to 
rape,  arson,  common-law  burglary,  bribery  or 
perjury." 

But  section  1,  art  8,  of  the  Constitution 
also  containes  the  proylsion: 

"The  General  Assembly  shall  provide  by  gen- 
eral laws  for  the  organization  and  classification 
of  municipal  corporations." 

These  two  sectiona  must  be  construed  to- 
gether, and,  when  so  construed,  It  is  ap- 
parent that  the  General  Assembly  may  either 
establish  such  municipal  courts  as  it  may 
deem  necessary,  in  any  or  all  the  counties  of 
this  state,  or  it  may  provide  by  general  laws 
for  the  organization  and  classification  of  mu- 
nicipal corporations. 

The  municipal  court  of  Greenville  is,  there- 
fore, not  In  conflict  with  section  1,  art.  5,  of 
the  Constitution,  and  had  jurisdiction  to  try 
the  defendant  for  the  offense  of  which  he  Is 
charged.  The  power  conferred  upon  the  Gen- 
eral Assembly  to  provide  by  general  laws  for 
the  reorganization  and  classification  of  mu- 
nicipal corporations  Includes  the  power  to 
establish  municipal  courts. 

Appeal  dismissed. 

HYDRICK,  WATTS,  FRASBR,  and  GAGE, 
JJ.,  concur. 

aoi  s.  c.  S2S) 

BOUNDS  et  al.  v.  SOVEREIGN  CAMP  OF 

WOODMEN  OF  THE  WORLD. 

(No.  9124.) 

(Supreme  Court  of  South  Garolhia.     July  9, 
1915.) 

1.  Insubance  <8=>825— Fbatebnal  Insurance 
— PoBFEiTUKE— Questions  op  Fact. 

Under  a  fraternal  benefit  certificate  void  if 
the  member  die  in  consequence  of  a  violation 
of  the  state  laws,  if  the  facts  arc  admitted,  thei 
question  whether  death  was  so  caused  is  one  of 
law ;  but,  if  the  facts  are  denied  or  disputed,  the 
question  is  one  of  fact. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §  200S) ;   Dec.  Dig.  <S=>825.] 

2.  Insubance  €=>825— Fbatebnal  Insubancb 
—  Cause  of  Death  —  Violation  of  Law  — 
Question  fob  Jury. 

A  fraternal  benefit  certificate  provided  that, 
if  the  holder  died  in  consequence  of  the  violation 
of  the  laws  of  the  state,  the  certificate  should  be 
void.  In  an  action  on  the  policy  the  defense 
was  interposed  that  the  holder  came  to  his  death 
by  a  gunshot  wound  infiicted  by  anotlier  in  self- 
defense  when  attacked  by  the  insured.  It  was 
disputed  who  fired  the  first  shot  and  who  brought 
on  the  difiiculty,  and  whether  assured  acted  in 
■elf-defense.    Meld  that  under  the  evidence,  the 

guestion  as  to  whether  deceased  met  his  death 
1  consequence  of  a  violation  of  the  state's  crim- 
inal laws  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  f  2009;    Dec.  Dig.  <g=»825.] 


Appeal  from  Common  Pleas  Circuit  Court 
of  Dillon  County;   John  S,  Wilson,  Judge. 

Action  by  Richard  Bounds  and  another,  by 
J.  Rich  Hayes,  their  guardian  ad  litem, 
against  the  Sovereign  Camp  of  the  Woodmen 
of  the  World.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

Lee  &  Molse,  of  Sumter,  and  Gibson  & 
Muller,  of  Dillon,  for  appellant.  L.  D.  Lide, 
of  Marion,  and  Joe  P.  Lane,  of  Dillon,  for 
respondents. 

GAGE,  J.  The  plaintiffs  had  a  verdict  for 
$2,126.87  against  the  defendant  on  a  bene- 
ficiary certificate  issued  by  the  defendant  to 
Marlon '  H.  Bounds,  in  which  the  plaintiffs 
were  named  as  beneficiaries.  There  is  writ- 
ten in  the  certificate  this  stipnlation: 

"If  the  member  holding  this  certificate  •  •  • 
should  die  *  *  •  in  consequence  of  the  vio- 
lation of  the  laws  of  the  state,  *  •  •  this 
certificate  shall  be  null  and  void  and  of  no  effect, 
and  all  moneys  which  shall  have  been  paid,  and 
all  rights  and  benefits  which  accrued  on  account 
of  this  certificate,  shall  be  absolutely  forfeitfd 
without  notice  or  service." 

The  sole  defense  Is  that  Marion  H.  Bounds 
came  to  his  death  under  circumstances  which 
brought  him  within  the  stipulation,  and  bis 
children  thereby  forfeited  all  benefits  under 
the  policy.  The  defense  is  expressed  In  a 
letter  by  the  general  attorney  of  the  defend- 
ant to  McDaniel,  derk  of  the  local  camp 
where  Bounds  had  held  his  membership.  It 
reads  thus: 

"Referring  to  the  claim  for  benefits  under  the 
certificate  of  the  late  Marion  H.  Bounds,  we 
find  that  Sovereign  Bounds'  beneficiary  certifi- 
cate was  issued  Octob^  1911,  and  that  be  died 
December  30,  1913.  We  have  made  a  careful 
investigation  of  his  death,  and  find  that  he  died 
of  'gun  shot  wound'  inflicted  by  A.  S.  Parham 
on  December  24th.  The  investigation  shows,  by 
evidence  of  eyewitnesses,  that  Bounds  made  an 
assault  on  Parham  with  his  fist,  Icnocking  him 
from  three  to  four  feet  away,  and  then  drew  his 
revolver  and  fired  the  first  shot.  Parham  then 
drew  his  revolver  in  self-defense  and  inflicted  the 
wounds  upon  Bounds  that  proved  fatal  Bounds' 
death  was,  therefore,  the  consequence  of  viola- 
tion of  law,  and  under  the  terms  of  his  certifi- 
cate the  certificate  thereby  became  null  aad 
void." 

There  testified  five  alleged  eyewitnesses  to 
the  transaction,  meaning  the  event  of  De- 
cember 24,  1913,  when  Bounds  was  killed  by 
Parham. 

The  three  exceptions  make  the  single  Is- 
sue, and  It  is  this :  Does  the  testimony  wai^ 
rant  only  one  reasonable  conclusion,  whidi 
is  that  Bounds  died  in  consequence  of  the 
violation  of  the  laws  of  the  state?  The  ap- 
pellant admits  in  his  printed  argument  that 
"there  is  only  one  point  raised  by  the  ex- 
ceptions." 

[1]  Whether  a  man  has  violated  the  laws 
of  the  state  may  be  a  single  question  of  law, 
or  a  mixed  question  of  law  and  of  fact  K 
the  fact  be  admitted,  the  law  makes  the  In- 
ference; if  the  fact  be  denied  or  disputed, 
the  jury  must  determine  the  fact  wd  then 
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apply  the  law  as  declared  to  It  by  the  court 
to  the  fact  so  determined.  Pythias  Knights 
V.  Beck,  181  U.  S.  52,  21  Sup.  Ct.  532,  45  L. 
Ed.  741.  Almost  erery  day  In  the  year  men 
are  tried  in  the  sessions  courts  of  the  state 
for  a  "violation  of  the  laws,"  and  the  issue 
of  guilty  or  not  guilty  Is  always  for  the  jury, 
unless  the  defendant  shall  admit  the  fact, 
and  that  amounts  to  a  plea  of  guilty.  So  In 
the  case  at  bar,  had  the  deceased.  Bounds, 
not  died,  but  surrlred,  and  been  brought' to 
trial  for  a  "violation  of  the  laws,"  the  pub- 
lic prosecutor  must  have  particularly  indi- 
cated what  spedQc  law  he  had  violated. 
The  words  of  the  stipulation  are  "violation 
of  the  laws  of  the  state."  The  judgments  of 
the  courts  of  the  different  states  are  In  dis- 
array about  the  meaning  of  these  words,  and 
that,  we  think,  accounts  for  the  different 
conclusions  at  which  they  have  arrived. 
Some  of  the  courts  have  gone  so  far  as  to 
hold  that  the  violation  of  a  dvll  law  would 
forfeit  the  policy.  Bloom  v.  Franklin,  97 
Ind.  478,  49  Am.  Rep.  469. 

In  the  Instant  case  that  Is  plainly  not  the 
right  construction.  The  stipulation  Is  that 
the  i>ollcy  should  be  forfeited  If  the  Insured 
should  die  in  consequence  of  a  violation  of 
tlie  state's  law.  The  stipulation  by  neces- 
sary Inference  has  reference  to  the  state's 
criminal  laws ;  and  so  does  the  full  context 
of  the  beneficiary  certlficata  If  that  be  so, 
and  it  must,  what  criminal  laws  are  referred 
to?  "There  must  be  a  dear  violation  of. 
some  criminal  law."  1  Cyc.  266.  The  stip- 
ulation works  a  forfeiture,  and  he  who 
pleads  It  must  put  his  finger  on  the  very  act 
which  violated  a  very  law,  and  that  act  must 
have  been  the  cause  standing  next  before 
the  death,  that  Is  to  say,  It  must  have  been 
the  proximate  cause  of  the  death.  The  de- 
fendant surely  admits  that;  for  in  this  case 
the  plea  and  the  proof  are  both  directed  to 
that  end. 

The  general  attorney  wrote  a  letter  to  the 
local  lodge,  already  quoted,  and  stated  the 
facts  which  worked  a  forfeiture  of  the  i>ol- 
Icy.  The  third  paragraph  of  the  answer 
pleaded  the  same  facts  to  defeat  the  policy, 
to  wit: 

"The  defendant  alleges  that  the  said  Marion 
H.  Bounds  came  to  his  death  in  consequence  of 
the  violation  or  the  attempted  violation  of  the 
laws  of  the  state  of  South  Carolina,  in  that  the 
said  Marion  H.  Bounds,  without  just  cause  or 
excuse,  commenced  a  difficult;  with  one  Vernan 
Parham,  struck  him  with  his  fist  on  his  head, 
and  drew  a  gun  on  the  said  Vernan  Parbam  and 
a.ttempted  to  shoot  and  murder  the  said  Vernan 
Parham,  and  the  said  Parham  Idlled  the  said 
Bounds  in  self-defense. 

Four  witnesses  were  sworn  to  sustain  the 
allegations  of  the  complaint  The  allegation 
Amounts  to  -a  charge  of  assault  and  battery 
«elth  Intent  to  kill,  and  the  testimony  tended 
to  prove  It.  Plainly,  therefore,  the  defend- 
ant had  cast  upon  It  the  burden  of  proving, 
and  it  undertook  to  prove  before  the  Jury, 
tHat  Bounds  assaulted  Parham  and  Intended 


to  kill  him,  and  that  without  cause,  that  Is 
to  say,  unlawfully. 

It  has  been  frankly  admitted  by  appel- 
lant's counsel  that  "it  could  not  be  said  that 
one  who  was  engaged  In  protecting  his  own 
aife  (or  body  from  serious  harm)  was  violat- 
ing any  law  of  this  state" ;  that  is  to  say, 
if  Bounds  assaulted  Parham  In  self-defense, 
then  Bounds  was  within,  and  not  without, 
the  law,  and  the  policy  has  not  been  forfeit- 
ed. The  admission  Is  but  a  statement  of  the 
law;  for  he  who  defends  himself  preserves 
the  law  as  well  as  himself.  In  legal  contem- 
plation then.  Bounds  Is  now,  though  dead,  on 
trial  for  assault  and  battery,  and  his  coun- 
sel has  pleaded  for  him  not  guilty.  If  Bounds 
acted  in  self-defense,  be  Is  not  guilty,  and  his 
policy  has  not  been  forfeited.  To  determine 
that  issue  appeal  must  be  bad  to  the  testi- 
mony. 

[2]  And  the  issue  here  Is  not  whether  the 
testimony  by  a  preponderance  satisfies  a 
court  that  Bounds  violated  the  law,  that  Is, 
that  he  made  the  assault  upon  Parham  with 
malice,  and  not  in  self-defense;  the  issue 
here  is  whether  the  testimony  thereabout  is 
conflicting,  much  or  little,  so  that  it  ought  to 
go  to  the  constitutional  tribunal,  the  jury, 
to  find  the  fact  It  is  true  that  If  all  the 
testimony  be  one  way,  then  the  Issue  comes 
to  be  one  of  law  for  a  court 

Testimony:  The  fight  happened  in  a  coun- 
try store,  on  Christmas  Eve,  aljout  11  o'clock 
at  night  lii  the  presence  of  six  or  more  wit- 
nesses. Both  of  the  principals,  and  perhai>s 
others,  had  been  "drinldng,"  and  both  the 
principals  had  pistols  on  their  persons,  and 
fired  the  one  at  the  other,  and  there  were 
seven  or  eight  shots.  The  transaction  was 
started  and  ended  in  "five  or  ten  minutes." 
Bounds  was  leaning  on  a  counter.  Parham 
"pushed"  or  "pulled"  or  "shoved"  him  down 
to  the  floor.  Parham  apologized,  and  Bounds 
said,  "All  right"  But  "they  kept  talking  on 
for  something  like  five  minutes,  arguing,  and 
got  to  cursing."  Bounds  called  Parham  a 
"damn  rascal,"  and  Parham  returned  the 
epithet.  Bounds  struck  Parbam  with  bis  fist 
Four  of  the  witnesses  say  Bounds  then  shot 
first  at  Parham.    One  witness  says: 

"I  saw  Parham  reach  for  his  gun,  •  •  • 
and  I  saw  Bounds  reach  for  his,  •  •  •  and 
when  I  saw  Bounds  reach  for  his  I  got  across 
the  other  side,  and  time  I  could  turn  around 
both  were  shooting." 

This  recital  Is  the  essence  of  the  testi- 
mony. Plainly,  It  does  not  make  a  case  of 
mutual  combat  but  U  It  does,  the  issue  there- 
about Is  so  complex  as  to  require  a  verdict 
of  a  jury  as  to  whether  It  was  an  agreement 
to  fight  or  a  sudden  affray.  The  fight  was 
in  time  and  place  so  closely  connected  as  to 
make  one  the  whole  transaction,  starting 
with  a  shove  by  Parham,  and  ending  with  a 
shot  by  Parham ;  but  If  It  was  not  one  trans- 
action, the  testimony  is  so  Involved  there- 
about as  to  require  the  submission  to  a  jury 
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of  the  Issne  as  to  whether  It  was  <me  fight 
or  one  assault  and  the  renewal  of  it 

Upon  the  controlling  Issue  of  self-defense, 
bad  Bounds  not  died,  and  bad  there  been 
cross- Indictments  for  assault  and  battery 
with  Intent  to  kill  on  the  trial  thereof,  and 
uiion  the  testimony  here  adduced,  a  court 
could  no  more  hare  Instructed  the  jury,  as  a 
matter  of  law,  that  Bounds  was  guilty  than 
it  could  have  Instructed  the  Jury  that  Par- 
ham  was  guilty.  In  the  trial  of  Parham  for 
murder  the  Issue  was  submitted  to  a  jury ; 
and  the  issue  of  Bounds'  guilt  must  also  be  so 
submitted.  It  is  surely  not  beyond  dispute 
who  brought  on  the  difficulty ;  it  is  not  be- 
yond dispute  who  fired  the  first  shot,  and,  if 
it. was,  that  single  fact  would  not  settle  the 
issue  of  self-defense  (State  v.  Watson,  94  S. 
C.  458,  78  S.  E.  324) ;  it  is  not  beyond  dispute 
whether  Bounds  was  in  a  place  of  imminent 
danger  to  his  person  or  his  life;  it  Is  not 
beyond  dispute  whether  Bounds  so  believed, 
and  assaulted  Parham  to  save  his  own  life 
or  to  save  his  body  from  serious  harm.  It 
is  elementary  law,  and  therefore  law  of  the 
gravest  import,  tliat  all  these  issues  aOect 
the  liberty  of  the  citizen,  and  may  only  be 
settled  by  the  verdict  of  a  Jury.  It  matters 
not  that  a  jury  has  acquitted  Parham  of 
murder ;  it  is  not  pretended  by  the  appellant 
that  each  verdict  is  conclusive  of  the  issue 
here.  The  plea  in  that  case  was  "not  guilty," 
and  we  do  not  know  from  the  record,  and 
cannot  know  from  other  sources,  upon  what 
ground  Parham  was  acquitted. 

Finally,  we  have  not  discussed  the  many 
cases  from  other  Jurisdictions  cited  by  coun- 
sel. Some  of  the  courts  go  a  long  way  to- 
wards assuming  to  decide  for  tiiemselves 
whether  a  particular  act  is  a  violation  of 
law.  Xhey  fully  sustain  the  contention  of 
the  defendant.  Others  of  them  take  the  view 
which  we  have  come  to,  that  where  the  facts 
are  at  all  In  reasonable  dispute,  a  jury  must 
decide  whether  in  a  particular  case  the  poli- 
cy holder  "died  in  consequence  of  the  viola- 
tion of  the  laws  of  the  state." 

Our  opinion  is  that  the  Judgment  of  the 
circuit  court  be  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
FRASEB,  JJ.,  concur. 


aoi  s.  c.  S40) 

LONDON  et  aL  v.  SMITH. 


(No.  9180.) 
July  13. 


(Supreme  Cionrt  of  South  Carolina. 
1915.) 

FBAX7DS,  Statute  of  e=>84c—SALX  of  Goods 

— PUKCHABB   BY   AOKNT. 

Where  defendant  applied  to  plaintiCfa  to 
boy  a  car  load  of  cattle  at  a  certain  price, 
whereupon,  not  having  such  cattle,  plaintiffs 
advised  defendant  that  they  would  notify  him  in 
case  tbey  found  one,  which  was  done,  whereupon 
defendant  instructed  the  plaintiffs  to  purchase 
for  him,  which  they  did,  advancing  the  price, 
and  upon  his  refusal  to  pay  therefor  suing  him 
for  the  amount,  the  statute  of  frauds  ^as  no 


defense,  since  it  has  no  appUcatloB  to  a  eaa* 
where  an  agent  is  dh«cted  to  purchase  goodi 
for  his  principal. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  U  154-161;  Dec.  Dig.  9=> 
84.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;   I.  W.  Bowman,  Judge, 

Action  by  W.  A.  Londofi  and  J.  T.  Elder, 
partners  trading  under  the  name  and  style 
of  London  &  Elder,  against  Enoch  Smith. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

Wm.  N.  Grayd<Mi,  of  Abbeville,  for  appel- 
lant Wm.  P.  Qte&iB,  of  Abbeville,  for  re- 
spondents. 

GARY,  G.  J.  This  Is  an  action  for  the  re- 
covery of  money,  alleged  to  liave  been  ad- 
vanced by  the  plaintifCs,  in  the  purchase  of 
certain  cattle  for  the  defendant,  which  were 
delivered  to  the  defendant  at  Greenwood,  8. 
C,  in  accordance  with  the  instructions  of  the 
defendant  The  negotiations  out  of  which 
the  contract  between  the  plaintiffs  and  the 
defendant  arose,  are  thus  stated  in  the  con^ 
plaint: 

"That  on  and  prior  to  January  20,  1911,  the 
defendant,  Enoch  Smith,  applied  to  the  plain- 
tiffs to  purchase  for  him  on  commission  a  car 
load  of  medium  price  cattle,  costing  from  3^ 
to  3%  cents.  Not  hanng  any  cattle  which 
could  be  Buld  on  that  date,  the  plaintiffs  advised 
the  defendant  that  they  would  look  out  for  a 
car  of  cattle  such  as  he  desired,  and  in  case  the 
same  were  found,  he  would  be  notified.  On  or 
about  January  20,  lOll,  the  plaintiffs  located 
a  car  load  of  cattle  at  Chattanooga.  Tcdd., 
which  could  be  purchased  at  the  price  named, 
and  immediately  notified  the  defendant  there  >f, 
whereupon  the  defendant  instructed  the  plain- 
tiffs to  purchase  the  game  for  him,  and  to  ship 
the  same  to  Greenwood,  S.  C." 

The  defendant  denied  the  allegations  of  the 
complaint  and  set  up  the  statute  of  frauds 
as  a  defense.  The  jury  rendered  a  verdict  in 
favor  of  the  plaintiffs  for  $384.25,  the  amount 
claimed,  with  interest,  and  the  defendant  ap- 
pealed. 

His  honor,  the  presiding  judge,  construed 
the  complaint  as  alleging  a  cause  of  action 
based  upon  agency,  and  not  upon  a  contract 
of  bargain  and  sale.  He  also  charged  the 
jury  as  follows: 

"That  if  the  jury  find  from  the  testimony  in 
this  case  that  the  defendant  instructed  the  plain- 
tiffs to  purchase  for  him  a  car  load  of  cattle, 
and  if  the  jury  find  that  it  was  necessary  for 
plaintiffs  to  advance  moneys,  for  the  account  of 
the  defendant,  in  order  to  get  such  cattle,  anil 
it  the  jury  find  that  the  plaintiffs  did  so  advance 
money  for  the  benefit  of  the  defendant,  and  if 
they  find  that  the  plaintiffs  in  such  matter  act- 
ed in  good  faith,  without  fraud,  without  unfair 
dealing,  and  without  negligence,  and  if  the  jnr; 
find  that  when  such  cattle  was  tendered  to  tbe 
defendant  he  refused  to  receive  it  then  the 
plaintiffs  would  have  the  right  to  bell  the  aaio 
cattle,  for  the  account  of  the  defendant,  to 
give  him  creJit  for  the  net  proceeds,  after  tne 
payment  of  all  legitimate  erpenscs,  *  ' 
While  the  contract  sued  on  la  the  only  one  tha 
plaintiffs  can  recover  on,  the  jury  is  instmcted 
that  if  they  have  proven  the  contract  snfd  oa. 
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the  statute  of  frauds  has  no  application,  and  it 
makes  no  difTerence  in  this  case  whether  the  de- 
fendant received  the  cattle  or  not." 

His  charge  to  the  Jury  that  the  statute  ot 
frauds  was  inapplicable  to  a  cause  of  action, 
based  on  agency,  Is  sustained  by  the  case  of 
Bird  r.  Mublinbrink,  1  Bleb.  199,  44  Am.  Dec. 
247. 

The  motions  for  nonsuit  and  for  the  direc- 
tion of  a  verdict  were  properly  refused,  as 
there  was  ample  testimony  tending  to  sus- 
tain the  allegations  of  the  complaint 

The  construction  which  the  plaintiffs  plac- 
ed upon  their  contract  with  the  defendant 
appears  from  the  following  letter: 

"AUanta,  Ga..   Jan.  25.  1911. 

"Mr.  Enoch  Smith,  Greenwood,  S.  C— Dear 
Sir :  Tou  will  find  inclosed  bill  for  car  of  cattle 
shipped  you  to  Greenwood,  S.  C,  to-night  VVe 
had  some  trouble  about  Ketting  them  shipped  as 
the  seaboard  road  would  not  take  them,  as  they 
would  have  to  ro  by  Augusta  and  be  inspected. 

"We  bought  this  load  of  cattle.  They  are 
not  quite  as  Kood  as  we  expected,  but  very  good 
butcher  cattle.  This  is  just  what  they  cost  us. 
We  charged  you  $25.00  com.  Now  if  these 
cattle  look  too  light  to  you  and  do  not  make 
you  any  money,  and  you  do  not  want  to  pay 
the  com.  write  us  and  we  will  mail  yon  a  ck. 
as  we  do  not  want  you  to  lose  on  them.  We 
think  you  received  good  weight  on  them,  as  we 
weighed  them  after  feed  and  water,  and  they 
lost  less  than  200.  Hope  they  will  arrive  in 
good  shape  and  make  you  some  money.  We 
did  not  want  to  draw  a  draft  for  the  load,  but 
we  are  loaded  very  heavy  this  week,  having 
several  drafts  to  take  care  of  tomorrow.  We 
was  compelled  to  draw  as  we  could  get  credit 
for  it  in  bank.  Now  if  this  is  not  all  O.  K. 
let  the  draft  come  back,  and  mail  us  ck.  We 
will  be  in  shape  to  take  care  of  it  if  it  returns, 
which  is  perfect  fiatisfactory  to  us. 

"Yours  very  truly.  London  &  Elder." 

When  the  other  exceptions  are  considered 
In  connection  with  these  rulings,  and  with  the 
charge  in  Its  entirety,  especially  that  portion 
hereinbefore  quoted  with  approval,  it  will  be 
seen  that  they  cannot  be  sustained. 

Judgment  affirmed. 

HYDRICK,  WATTS,  FBASEK,  and  GAGE, 
JJ.,  concur. 

(ifll  8.  C.  347) 

PENDARVIS   V.   GENERAL   A.S3EST0S   & 
RUBBER  CO.    (No.  9131.) 

(Supreme  Court  of  South  Carolina.     July  13, 
1915.) 

1.  Tbiai.  ®=>296  —  iNSTBucnoNB  —  Cuke  by 
Otiieb  Instuuctions. 

In  a  servant's  action  for  personal  injuries, 
where  the  court  fully  and  correctly  charged  as 
to  contributory  negligence,  a  charge  thereafter 
that  if  the  negligence  of  the  master  and  the  neg- 
ligence of  the  servant  both  operated  as  proxi- 
mate causes,  each  being  "eqnaUy"  guilty  of  neg- 
liKence,  the  servant  could  not  recover  was  not 
I>rejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
gig.  iS  705-713.  715,  716,  718;  Dec.  Dig.  <^ 

2.  Appkai.  and  Ebbob  ®=»237— Resebvation 
OF  GBOtmns  of  Review— Sufficiency  of 
EviDEwoE— Rule  of  Coubt. 

Under  circuit  court  rule  77  (73  S.  B.  vii), 
providing  that  the  point  that  there  is  no  evi- 


dence to  support  an  alleged  cause  of  action  shall 
be  first  made  either  by  motion  for  nonsuit  or 
motion  to  direct  the  verdict,  in  a  servant's  ac- 
tion for  injuries  resulting  in  verdict  for  him, 
where  the  defendant  employer  made  no  motion 
below  for  nonsuit  or  for  direction  of  verdict 
whether  the  verdict  was  contrary  to  the  weight 
of  the  evidence  could  not  be  considered  on  ap- 
peal. 

_tEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  I  1302% ;  Dec.  Dig.  <S=»237.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County ;  H.  P.  Bice,  Judge. 

Action  by  Joseph  R.  Pendarrls,  by  S.  C.  De 
Pass,  guardian  ad  litem,  against  the  General 
Asbestos  &  Rubber  Company.  Judgment  foi^ 
plaintiff,  and  defendant  appeals.    Affirmed. 

Mordecal  &  Gadsden  &  Rutledge,  of  Charles- 
ton, for  appellant.  Logan  &  Grace,  of 
Charleston,  for  respondent 

GARY,  0.  J.  [1]  This  is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  the 
plaintiff,  through  the  wrongful,  acts  of  the 
defendant,  while  employed  In  Its  factory  at 
Charleston,  S.  C.  The  defendant  denied  the 
allegations  of  negligence,  and  set  up  the  de- 
fense of  contributory  negligence.  The  Jury 
rendered  a  verdict  in  ftivor  of  the  plaintiff 
for  the  sum  of  $5,700,  and  defendant  appeal- 
ed upon  two  exceptions,  the  first  of  which  is 
as  follows: 

"Because  the  presiding  judge  erred  in  charg- 
ing the  jury  as  follows:  'And  if  the  negligence 
of  the  master  and  the  negligence  of  the  servant 
both  operated  as  the  proximate  cause,  each  be- 
ing equally  guilty  of  negligence,  then  the  serv- 
ant cannot  recover' — the  error  assigned  being 
that  having  charged  the  jury  ^lly  upon  the 
question  of  negligence  and  contributory  negli- 
gence, the  charge  excepted  to  was  incorrect  as 
a  summary  of  his  charge,  and  was  calculated  to 
mislead  the  jury,  in  that  it  declared  the  law  to 
the  jury  to  be  th.it  if  the  servant  was  equally 
guilty  with  the  master,  he  could  not  recover, 
whereas,  the  law  is  that  any  contributory  neg- 
ligence of  the  servant  constituting  the  proii- 
ninte  cause  of  the  injury  would  defeat  his  re- 
covery." 

His  honor,  the  presiding  Judge,  charged  the 
Jury  fully  in  regard  to  contributory  negli- 
gence ;  and  when  the  charge  is  considered  in 
its  entirety,  it  will  be  seen  that  the  error  as- 
digued  in  tlie  exception  was  not  prejudicial 
to  the  rights  of  the  appellant 

[2]  The  second  exception  is  as  follows: 
"Because  the  presiding  judge  erred  in  refusing 
the  motion  for  a  new  trial,  made  upon  the  fol- 
lowing grounds:  (a)  Because  the  verdict  was 
contrary  to  the  manifest  weight  of  the  evi- 
dence; (b)  because  the  only  inference  from  the 
te.'<timony  in  the  case  is  that  the  plaintiff  was 
guilty  of  contributory  negligence,  as  alleged  in 
the  answer." 

Rule  77  (73  S.  E.  vii)  of  the  circuit  court 
is  es  follows: 

"The  point  that  there  is  no  evidence  to  support 
an  alleged  cause  of  action  shall  b^  first  made 
either  by  a  motion  for  nonsuit,  or  a  motion  to 
direct  the  verdict;  and  the  point  that  there  is. 
no  evidence  to  support  a  defense  shall  be  first 
made  by  motion  to  direct  a  verdict" 

No  motion  was  made  in  this  case  for  a 
nonsuit  or  the  direction  of  a  verdict.    There- 
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tore  the  question  raised  by  the  exception  Is 
not  properly  before  this  court  for  considera- 
tion. Lyon  v.  Railway,  77  S.  C.  328,  58  S.  B. 
12.  But  waiving  such  objection,  the  excep- 
tion is  without  merit,  and  cannot  be  sus- 
tained. 
Judgment  afSrmed. 

HTDRICK  and  WATTS,  JJ.,  concur. 

FRASBR,  J.  I  concur  in  the  result  His 
honor's  statement  was  inaccurate,  but  he  in- 
vited corrections  tliat  were  not  given. 

OAG-E^  J.  I  concur  in  the  (pinion  of  the 
OHIEP  JUSTICE. 


oca  S.  C.  312) 

BTBIPP  et  aL,  Township  Com'rs,  v.  C!OBTJRN 
et  ai..  County  Com'rs.    (No.  9123.) 

(Supreme  Court  of  South  Carolina.     July  8, 
1915.) 

1.  CONSTTTUnONAI.     liAW     ®=»26— POWEB     OF 

Legislatuke. 

The  Constitution  of  the  state  is  a  restraint 
of  power,  and  the  Legislature  may  enact  any 
law  not  prohibited  thereby. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  30;   Dec.  Dig.  «=»26.] 

2.  Towns  ®=»52—Bokds— Issuance. 

An  act  validating  an  election  authorizing 
the  issuance  of  bonds  by  two  townships,  and 
providing  for  the  issuance  of  the  bonds  and 
their  payment  is  not  invalid,  Const  art.  10, 
{  5,  vesting  power  to  issue  bonds  in  townships, 
not  precluding  their  issuance  by  the  Legisla- 
ture. 

[Ed.  Note. — For  other  cases,  see  Towns,  Cent 
Dig.  g§  90-94;    Dec  Dig.  <S=»52.] 

3.  Towns  ®='52— Ibsdanck  of  Bonds— Lbo- 

ISI.ATUBE — ^POWEB. 

That  Const  art  10,  |  6,  provides  that  the 
General  Assembly  may  not  authorize  any  coun- 
ty or  township  to  issue  bonds  except  for  edu- 
cational purposes,  to  build  and  repair  roads, 
buildings,  and  bridges,  etc.,  does  not  preclude 
the  Legislature  itself  from  providing  for  the 
issuance  of  township  bonds  to  construct 
bridges. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent 
Diig.  H  90-94;    Dec.  Dig.  €=352.] 

4.  Counties  9=>173— Issuance   or  Bonds— 

LOOISLATUBE- PqWEB.  ' 

Const  art  10,  §,  13,  declaring  that  the 
General  Assembly  shall  provide  for  the  assess- 
inent  of  all  property  for  taxation,  and  that 
state,  county,  township,  etc.,  and  all  other  tax- 
es, shall  be  levied  on  the  same  assessment,  does 
not  preclude  the  Legislature  from  directing  the 
issuance  of  township  bonds  to  build  a  bridge ; 
the  regular  assessment  not  being  interfered 
with. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  §§  261,  282,  266,  267,  275,  276; 
Dec.  Dig.  «=3l73.] 

5.  GoNSTiTunoNAi.  Law  €=»299— Towns  €=» 
52— Bonds— Due  Pbocess  of  Law— What 
Constitutes. 

An  act  validating  an  election,  whereby 
the  majority  of  the  voters  in  two  townships 
voted  to  issue  bonds  to  construct  a  bridge  and 
providing  for  the  issuance  of  the  bonds,  is  not 
in  violation  of  Const  art.  1,  f  5,  prohibiting 
the  deprivation  of  property  without  due  pro- 
cess of  law,  for  as  the  Legislature  could  have 


authorized  the  issuance  of  bonds  without  an 
election,  the  bonds  were  issued  by  due  process. 
[Ed.  Note. — For  other  cases,  see  Constitn- 
tional  Law,  Cent  Dig.  |g  851,  852,  858-802. 
867-869;  Dec.  Dig.  (S=289;  Towns,  Cent 
Dig.   §§  90-94;    Dec.   Dig.   <S=>52.] 

6.  Constitutional   Law    €=3243  —   Equal 
Protection  of  the  Law. 

In  such  case,  the  act  did  not  deprive  persons 
In  the  townships  of  the  equal  protection  of 
the  law,  contrary  to  Const,  art.  1,  {  5,  for  the 
Legislature  could,  as  it  did,  have  consolidated 
the  townships  for  the  purpose  of  the  bond  elec- 
tion. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  gj  702;  Dec.  Dig.  «=> 
243.] 

7.  CoNSTiTUTtONAi.  LAW  ®=»4S— Vaudixi  or 

Statutes — Pbesumptions. 
There  is  a  presumption  in  favor  of  the  con- 
stitutionality of  legislative  enactments,  and  i 
statute  authorizing  the  issuance  of  township 
bonds  cannot  be  held  invalid  on  the  theory 
that  the  bonds  would  exceed  the  limit  of  in- 
debtedness prescribed  by  Const  art  10,  (  5, 
where  there  was  no  proof  of  that  fact 

[Ed.  Note.— For  other  cases,  see  Constitntion- 
al  Law,  Cent  Dig.  f  46 ;    Dec.  Dig.  (S=»48.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Beaufort  County;  R,  W.  Memminger, 
Judge. 

Action  by  B.  W.  Frlpp  and  others,  as 
Township  Commissioners  of  St  Helena 
Township,  and  also  individually,  against  R. 
A.  Coburn  and  others,  as  County  Commis- 
sioners of  Beaufort  County.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeaL  Re- 
versed. 

See,  also,  81  S.  E.  1135. 

Thos.  Talblrd,  of  Beaufort,  for  appellants. 
J.  P.  E;.  Bryan,  of  Charleston,  for  respond- 
ents. 

FRASBR,  J.    In  1911  the  General  Assem- 
bly of  this  state  passed — 
"An  act  to  empower  Beaufort  and  St  Helena 
townships  in  Beaufort  county  to  issue  bonds 
for  the  purpose  of  building  a  bridge  and  ap- 
proaches   from    the    town    of    Beaufort   to 
Ladies  Island  and  to  provide  for  payment" 
Act  Feb.  18.  1911  (27  St  at  Large,  p.  2»1). 
That  act  provided  for  an  election  to  be 
held  in  the  two  townships  before  the  bonds 
should  be  issued.    The  election  was  held,  and 
the  majority  in  St  Helena  voted  against  the 
bonds.     The  majority  in  Beaufort  township 
was  in  favor  of  the  bonds.    Taking  the  whole 
vote,  the  majority  was  in  favor  of  the  bonds. 
In  1914  another  act  was  passed,  entitled— 
"An   act  to  validate  and  confirm   the  election 
and   all    acts   of   Beaufort   and    St.    Helena 
townships  of  Beaufort  County  in  relation  to 
the  issuance  of  certain  bonds  for  the  purpose 
of   building   a   bridge   and   approaches  from 
the  town  of  Beaufort  to  Ladies  Island  and 
make  provision  for  their  payment  and  retire- 
ment at  maturity."    Act  Feb.  28,  1914  (2S 
St.  at  Large,  p.  860). 

This  is  a  proceeding  to  enjoin  the  issuance 
of  the  bonds  on  the  ground  that  the  act  au- 
thorizing the  issuance  of  said  bonds  is  un- 
constitutional and  in  violation  of  the  follovr- 
ing,  provisions  of  the  Constitution:         . 
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Section  5)  art  10:  "The  corporate  authorities 
of  counties,  townships,  school  districts,  cities, 
towns  and  villages  may  be  vested  with  power  to 
assess  and  collect  taxes  for  corporate  purposes; 
such  taxes  to  be  uniform  in  respect  to  persons 
and  property  within  the  jorisdiction  of  the 
body  imposing  the  same." 

Section  6,  art  10:  "The  General  Assembly 
shall  not  have  power  to  authorize  any  county 
or  township  to  levy  a  tax  or  issue  bonds 
*  *  *  except  for  educational  purposes,  to 
build  and  repair  public  roads,  buildings  and 
bridges,  to  maintain  and  support  prisoners,  pay 
jnrors,  county  officers,  and  for  litigation,  quar- 
antine and  court  expenses,  and  for  ordinary* 
county  purposes,  to  aupjMit  paupers,  and  pay 
past  indebtedness." 

Section  13,  art  10:  "The  General  Assembly 
shall  provide  for  the  assessment  of  all  prop- 
erty for  taxation;  and  state,  county,  town- 
ship, school,  municipal  and  all  other  taxes  shall 
be  levied  on  the  same  ansessment,  which  shall 
be  that  made  for  state  taxes;  and  the  taxes 
for  the  subdivisions  of  the  state  shall  be  levied 
and  collected  by  the  respective  fiscal  authorities 
thereof." 

Section  6,  art.  1:  "The  privileges  and  im- 
munities of  citizens  of  this  state  and  of  the 
United  States  under  this  ConstitutioQ  shall 
not  be  abridged,  nor  should  any  pjerson  be  de- 
prived of  life,  liberty  or  property  without  due 
process  of  law,  nor  should  any  person  be  de- 
nied the  equal  protection  of  the  law." 

Section  7,  art.  1:  "No  tax,  subsidy,  charge, 
impost  tax  or  duties  shall  be  established,  fixed, 
laid  or  levied,  under  any  pretext  whatsoever, 
without  the  consent  of  the  people  or  their  rep- 
resentatives lawfully  assembled." 

And  your  petitioners  farther  show  that 
the  said  act  approved  February  18,  1911,  so 
constrticted  as  aforesaid,  also  violates  sec- 
tion 1  of  the  fourteenth  amendment  of  the 
Constitution  ot  the  United  States  as  follows: 

"No  state  shall  make  or  enforce  any  law 
which  shall  abridgre  the  privileges  or  immunities 
of  citizens  of  the  United  States ;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or  prop- 
erty, without  due  process  of  law ;  nor  deny  to 
any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws." 

[1]  The  Ck>nstitution  of  the  state  is  a  re- 
straint of  power,  and  the  Legislature  may 
enact  any  law  not  prohibited  by  the  Consti- 
tution. 

[2]  1.  This  act  Is  not  prohibited  by  article 
10,  {  5.  Hie  power  vested  ta  the  township  to 
Issue  bonds  does  not  prohibit  the  Legislature 
from  exercising  a  similar  power. 

[3]  2.  The  Legislature  is  not  divested  of 
power  to  direct  the  Issuance  of  these  bonds 
by  article  10,  {  6,  because  the  purpose  is  to 
build  a  bridge  and  its  approaches  as  these 
are  specifically  provided  for. 

[4]  3.  The  Legislature  is  not  prohibited 
from  directing  the  Issuance  of  these  bonds 
by  article  10,  |  13,  because  the  regular  as- 
sessment is  not  interfered  with. 

[S,  6]  4.  Article  1,  §  5,  is  not  violated  be- 
cause the  bonds  were  issued  by  due  process 
of  law.  Nor  were  the  bonds  issued  without 
equal  protection  of  the  law.  The  Legislature 
could  have  ordered  the  Issuance  of  the  bonds 
without  an  election.  It  had  the  right  to  cre- 
ate new  townships  or  consolidate  old  town- 
sliips,  either  permanently  or  for  a  special 


purpose.  It  did  consolidate  these  two  town- 
ships for  the  purpose  of  tliis  election  and  the 
issuance  of  these  bonds. 

[7]  5.  The  further  question  is  raised  that 
the  issuance  of  these  bonds  will  violate  the 
following  provision  of  article  10,  |  5: 

"The  bonded  debt  of  tmy  county,  township, 
school  district  municipal  corporation  or  politi- 
cal subdivision  of  this  state  shall  never  exceed 
eight  per  centum  of  the  assessed  value  of  all 
the  taxable  property  therein." 

6.  The  tax  was  levied  by  the  lawful  rep- 
resentatives. 

The  presumption  Is  In  favor  of  the  consti- 
tutionality of  an  act  of  the  Legislature.  It 
has  not  been  made  to  appear  that  the  b<md- 
ed  indebtedness,  after  the  issuance  of  these 
bonds,  will  exceed  the  constitutional  limit 

The  Judgment  is  reversed. 

GARY,  C.  J.,  and  WATTS,  HYDBlOK, 
and  OAGE,  JJ.,  concur. 


001  a.  0.  834) 
KIIJ'ATRICK  V.  CITY  OF  SPARTANBURQ 
et  al.    (No.  9128.) 

(Supreme  Court  of  South  Carolina.    July  12, 
1915.) 

1.  Landlobd  and  Tenant  $=»184— Irjttbibs 
TO  Tenant's  Child— Liability  foe. 

Plaintiff  was  the  lessee  of  premises  abut- 
ting on  a  street  which  was  higher  than  th€ 
house.  A  board  walk  three  or  four  feet  wide 
extended  from  the  house  to  the  sidewalk. 
Thereafter  the  street  was  widened,  and  the  les- 
sor directed  the  contractor  to  saw  the  walk  in 
two.  The  piece  sawed  o£F  was  left,  and  the 
'lessor's  wife  and  another  occupant  moved  it 
into  the  yard,  where  it  was  used  a^  a  fence. 
Held  that,  defendant  not  having  directed  the 
placing  of  the  portion  sawed  off  upon  the  de- 
mised premises,  he  was  not  liable  for  an  inju- 
ry sustained  by  plaintiff's  minor  child  when  the 
fence  fell  on  it 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant.  Cent  Dig.  U  630-637,  639,  641; 
Dec.  Dig.  <g=>164.] 

2.  Landlobd  and  Tenant  €=9l64— Injubies 
to  Tenant's  Child — Intebvening  Causes. 

In  such  case,  defendants  were  not  liable; 
there  being  two  intervening  causes,  the  removal 
of  the  walkway  and  its  use  as  a  fence. 

[E)d.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  !§  630-637,  639,  641;  Dec. 
Dig.  <3=>164.] 

3.  Pabent  and  Child  ®=j7  —  Injubies  to 
Child— Imputed  Neoliqence. 

In  such  case,  where  those  in  charge  of  the 
infant  were  guilty  of  negligence,  the  tenant 
could  not  recover. 

[Ed.  Note. — ITor  other  cases,  see  Parent  and 
Child,  Cent  Dig.  JiS  72,  86-09 ;  Dec.  Dig.  <8=7.] 

Appeal  from  Common  Pleas  CJireult  Court 
of  Spartanburg  County;  Ernest  Moore, 
Judge. 

Action  by  Arthur  KHpatrick  against  the 
City  of  Spartanburg  and  others  and  L.  D. 
Dunbar  and  P.  A.  Dunbar.  From  a  judgment 
against  the  last-named  defendants,  they  ap- 
peal.    Reversed,   and  complaint   dismissed. 

Carson  &  Boyd,  of  Spartanburg,  for  appel- 
lants. Sanders  &  De  Pass,  of  Spartanburg, 
for  respondent 
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GARY,  0.  J.  [1]  The  facts  are  thus  sub- 
stantlaDy  stated   by   appellant's   attorneys: 

"Plaintiff  rented  from  defendants  a  hou^e  »n 
North  Liberty  street,  in  the  city  of  Spartan- 
burg.  and,  together  with  two  other  families, 
was  livinsr  in  it.  Under  defendants'  deed  prop- 
erly recorded  a  short  time  prior  to  beginninj5 
of  plainti.T's  tenancy,  they  owned  lot  upon 
which  house  is  located,  extending  eastward  to  a 
line  15  feet  west  of  the  outer  edge  of  the  liberty 
street  sidewalk,  as  it  existed  at  the  time  plain- 
tiff's tenancy  beRan ;  the  15  feet  being  reserved 
in  deed  for  purpose  of  widening  the  street. 
The  street  had  been  raised,  and.  for  convenient 
access  to  the  street,  a  board  walkway  three  or 
four  feet  wide  extended  from  the  front  ateps 
of  the  house  some  two  or  three  ateps  above  the 
Kround  to  the  sidewalk.  Durins;  plaintiff's  ten- 
ancy, the  city  developed  the  street  by  raisinK 
it  and  by  fiUinK  in  this  15-foot  strip,  which  had 
been  acquired  by  the  city,  and  extending  the 
width  of  the  street  to  cover  same.  This  filliuK 
in  was  done  by  one  Lowe,  who,  being  employed 
by  Geilfuss  for  that  purpose,  hanled  dirt  from 
the  excavation  of  Geilfuss,  and  with  the  per- 
mission of  the  city  dumped  said  dirt  upon  this 
strip.  To  facilitate  this  work,  Dunbar,  at 
I^we's  request,  told  Lowe  to  saw  the  walkway 
in  two  and  move  it,  which  he  did,  pulling  the 
end  towards  the  street  on  the  ground  near  the 
house,  and  swinging  the  end  towards  the  house 
around  toward  the  house,  leaving  one  corner 
fastened  on  the  step,  the  adjacent  corner  sus- 
i>onded,  and  the  other  end  on  the  ground.  A 
few  days  thereafter,  this  piece  was  moved  by 
phiinti  t's  wife  and  Mary  AlcKenzie,  a  14-year 
I  lid  girl,  a  member  of  a  family  having  apart- 
ments in  the  house  occupied  by  Kilpatrick,  and 
was  by  them  placed  flat  on  the  ground  in  the 
side  yard  at  the  end  of  the  front  porch.  A 
day  or  two  later  the  McKenzie  girl,  playing  and 
wautiog  to  make  a  fence  between  the  front  yard 
and  the  back  yard,  set  this  piece  of  walkway 
up  on  edge,  extending  it  from  the  bouse  towards 
the  outer  side  of  the  lot,  and  tacked  a  stick  on 
each  side  to  hold  it  up.  This  was  done  about 
10  or  11  o'clock  a.  m.  About  4 :30  o'clock  p. 
m.  of  the  same  day,  the  McKenzie  girl  and  her 
smaller  sister  and  Kilpotrick's  4-year  old  girl, 
with  her  mother's  knowledge  and  consent,  were 
playing  in  the  yard,  and,  while  the  McKenzie 
girl  was  under  the  house  reading  a  book,  this 
walkway  fell  on  plaintiff's  child,  breaking  her 
leg." 

His  honor,  the  presiding  Judge,  granted  the 
motion  for  a  nonsuit  as  to  all  the  defendants 
except  the  Dunbars,  against  whom  the  Jury 
rendered  a  verdict  for  $288.  The  circuit 
Judge  ruled  that  the  plaintiff  was  not  enti- 
tled  to  punitive  damages. 

The  witness  Lowe  testified  that: 

"When  he  started  the  work  he  went  and  asked 
Dunbar  about  this  board  walk,  and  that  Dun- 
bar told  him  not  to  cover  it  up,  but  to  saw  it 
in  two.  and  lay  it  out  of  the  way ;  that  he  bor- 
rowed a  saw  from  Dunbar,  and  he  and  his  son 
sawed  the  walkway  in  two,  and  took  both  pieces 
out  of  their  position  and  laid  them  flat  down 
on  the  ground." 

Tills  was  a  mere  suggestion  of  Dunbar  as 
to  the  manner  In  which  Lowe  should  prose- 
cute his  work,  but  was  not  intended  to  make 
him  the  agent  of  Dunbar.  Dunbar  did  not 
even  instruct  Urn  to  place  his  walkway  on 
the  premises  occupied  by  the  plaintiff  and 
others.  The  nonsuit  should  therefore  have 
been  granted  as  to  all  the  defendants. 

[2J  .\uotber  reason  why  the  nonsuit  should 
have  been  granted  in  favor  of  the  Dunbars 


is  that  there  were  two  intervening  clrctim- 
stances  that  prevented  the  action  of  the  Dan- 
bars  from  being  the  proximate  cause  of  the 
Injury,  to  wit,  the  removal  of  the  walkway 
by  the  plaintiff's  wife,  and  afterwards  by 
Mary  McKenzie.  Cooper  v.  Richland,  76  S.  C. 
202,  56  S,  B.  938,  10  U  R.  A.  (N.  S.)  799, 121 
Am.  St  Rep.  946;  Snipes  r.  Railway,  76 
S.  C.  207,  56  S.  EL  959. 

[3]  It  furthermore  appears  from  the  tes- 
timony that  those  in  charge  of  the  injared 
'infant  and  of  the  premises  were  guilty  of 
contributory  negligence.  Cantrell  v.  Fowler, 
32  S.  C.  5S9,  10  S.  E.  934 ;  Berger  r.  Electric 
Co.,  93  S.  C.  372,  76  S.  E.  1096. 

The  Judgment  of  the  circuit  court  in  refus- 
ing the  nonsuit  as  to  the  Dunbars  is  reversed, 
and  the  complaint  dismissed. 

HYDBICK,  WATTS,  FBASEOI,  and 
OAGE,  JJ.,  concur. 


t7tW.Va.in 
VANCE  V.  ELLISON  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
June  22,  1915.) 

(StiUahtu  ty  the  Court.) 

1.  Evidence  <g=>440  —  Parol  Evidcnck  Ar- 

I^CTINO        WrITINOB    —     CONTEUFOBANIOnS 

Obal  Coktbact. 

A  verbal  contract,  covering  the  subject 
dealt  with  in  a  written  contract  entered  into 
between  the  same  parties  at  the  time  the  verbal 
one  is  made,  can  not  be  established. 

[Ed.  Note. — For  other  cases,  see  Kvidenc*^ 
Cent.  Dig.  §$  1719-1845,  1874-1899,  i32». 
1944,  2030-21X51;    Dec.   Dig.   €=»440.] 

2.  Contracts  ®=>75 — Corsidebatio:*  —  Fkb- 

FOBMANCE   OF   LeOAI,  OBUOATION. 

The  doing  of  what  one  is  already  lefzolly 
bound  to  do  can  not  constitute  good  considera- 
tion for  a  promise  made  to  him. 

[Ed.  Note.— For  other  cases,  see  Contrsdi^ 
Cent  Dig.  {f  278-285;    I>ec.  Dig.  <S=»75.] 

8.  Attornkt  and   Client   «=3i43— Comfxk- 

SATioN — Additional  Cokfensation. 

A  court  of  equity  will  cautiousljr  scrutiniM 
a  contract  for  additional  compensation  obtain- 
ed by  an  attorney  from  his  chent  after  the  re- 
lation between  them  is  once  established,  and 
will  frequently  interfere,  at  the  election  of  die 
client  to  prevent  the  enforcement  of  SQch  t 
contract  or  to  restore  to  him  what  has  been 
obtained  thereunder. 

[EM.    Note.— For    other    cases,   see   Attorney 
and  Client  Cent  Dig.  {{  328r^l;    Dea  Dif- 
<S=143.] 
4.  MouTQAOEB  ®=>113— Injunction— INVAUO 

Debt. 

Equity  wiU  enjoin  the  enforcement  of  t 
deed  of  trust  given  to  secure  payment  of  money 
uuder  a  contract  which  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1187-1201;   Dec  Dig.  «=»413.1 

Appeal  from  Circuit  Court,  Logan  Ooonty. 

Suit  by  James  M.  Vance  again^  J.  B. 
EUisou  and  others.  Decree  for  defendants, 
and  plaintiff  appeals.  Reversed,  and  decree 
entered  for  plaintiff. 


e=3For  other  cases  sea  same  topic  and  KBT-NUUUBB  in  all  Key-Numbered  Digests  and  Indczt* 
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Maynard  F.  Stiles,  of  Charleston,  for  ap- 
I>enaiit  Ira  P.  Hager  and  H  T.  England, 
botb  of  Logan,  for  ai^ellees. 

ROBINSON,  P.  By  this  salt  in  equity 
Vance  sought  to  enjoin  Ellison  and  others 
from  the  enforcement  of  a  deed  of  trust  on 
real  estate,  which  had  been  given  to  secure 
the  payment  of  fees  for  legal  services.  Plain- 
tiff rested  his  claim  for  relief  on  the  ground 
that  no  valid  consideration  supported  the 
contract  to  pay;  that  the  contract  was  one 
not  Niforceable  as  between  attorney  and 
client;  and  that  in  any  event  the  services  had 
not  been  iwrformed.  Upon  the  bill,  answer, 
and  proofs  the  court  denied  the  relief  asked, 
and  plaintiff  has  appealed. 

We  shall  by  no  means  go  into  all  the  mat- 
ters disclosed  by  the  record.  Those  which 
control  decision  are  marked  and  suffice  for 
attention. 

Vance  contmds  that  the  deed  of  trust,  which 
Is  for  eight  hundred  and  sixty  dollars,  covers 
the  unpaid  part  of  a  contingent  fee  of  one 
thousand  dollars  for  legal  services  to  be  ren- 
dered him  by  Ellison  in  the  case  of  the  Buf- 
falo Coal  &  Coke  Company  v.  Vance  and 
others.  He  claims  that  Ellison  obtained  the 
contract  for  this  fee  from  him  after  the  re- 
lation of  attorney  and  client  was  established 
between  him  and  Ellison,  and  after  the  lat- 
ter was  already  bound  in  a  prior  written  con- 
tract to  render  him  the  same  services  for  an 
absolute  fee  of  five  hundred  dollars.  Vance 
maintains  that,  Ellison  having  become  his 
attorney,  the  contract  for  the  additional 
compensation  is  one  which  a  court  of  equity 
will  not  countenance;  that,  ESUson  being  al- 
ready bound  by  the  original  contract  to  ren- 
der the  services,  there  was  no  consideration 
for  the  additional  contract ;  and  that  wheth- 
er there  was  consideration  or  not,  ESlison 
neglected  to  render  the  services  he  agreed 
to  render,  so  that  it  was  necessary  to  employ 
other  lawyers.  Ellison  admits  that  the  one 
thousand  dollar  fee  was  additional  to  the 
other  fee,  but  says  it  was  verbally  contracted 
for  at  the  time  he  was  employed  and  the 
other  fee  stipulated,  though  the  written  con- 
tract for  the  additional  fee  is  dated  about  a 
year  thereafter.  He  maintains  that  Vance  at 
the'  time  of  the  original  employment  in  the 
case  willingly  and  fairly  contracted  to  pay 
him  this  additional,  contingent  fee  of  one 
thousand  dollars,  and  both  fees  only  repre- 
sent fair  compensation  for  the  services  cov- 
ered by  the  agreement  of  employment  He 
denies  that  he  neglected  the  case  or  failed  to 
render  the  services. 

Vance  stipulated  to  pay  EUlison  the  original 
five  hundred  dollar  fee  In  a  written  contract 
whereby  Ellison  and  another  lawyer.  Avis, 
agreed  to  render  for  Vance  all  legal  services 
necessary  to  a  full  defense  of  the  suit,  both 
Jn  the  circuit  court  and  in  the  appellate  court 
That  contract  on  its  face  plainly  covered  the 
entire  subject  of  the  employment  Of  Ellison 
as  an  attorney  in  the  case.    By  it  he  clearly 


bound  himself  to  render  all  services  necessary 
to  a  defense  of  the  suit  on  behalf  of  Vance, 
even  on  appeal.  By  its  written  stipulations 
he  agreed  as  a  lawyer  to  see  Vance  through 
the  litigation,  for  five  hundred  dollars.  Noth- 
ing is  said  in  it  about  any  additional  fee  to 
Ellison.  The  express  terms  of  the  contract 
negative  any  other  contract  covering  or  relat- 
ing to  the  same  subject  Though  Avis  was 
also  a  party  to  the  contract,  yet  in  a  sense  it 
is  separable  as  to  both  Ellison  and  Avis. 
Tbes  were  not  law  partners.  Bach  by  the 
written  contract  of  employment  agreed  to  act 
in  the  litigation  fully  to  its  termination  as 
far  as  was  necessary  in  Vance's  behalf,  and 
each  was  separately  to  have  five  hundred 
dollars  for  his  services. 

Vance  Insists  that  the  written  contract  for 
the  additional  fee  of  one  thousand  dollars, 
dated  about  a  year  after  the  Ellison-Avis 
contract  represents  no  prior  verbal  contract 
for  such  additional  fee;  that  it  was  made 
long  after  the  original  contract  of  employ- 
ment; and  that  it  was  extorted  from  him  by 
Ellison's  threat  to  throw  down  the  case  un- 
less the  additional  compensation  was  forth- 
coming. On  the  issue  in  this  relation  we . 
have  only  the  testimony  of  Ellison  and  Vance, 
the  testimony  of  the  one  in  direct  conflict 
with  that  of  the  other.  But  our  view  of  the 
case  makes  further  consideration  in  this  be- 
half unnecessary. 

[1]  We  are  clearly  of  the  opinion  that  El- 
lison's parol  testimony  that  a  verbal  contract 
for  the  additional  fee  was  made  contempo- 
raneous with  the  written  Ellison-Avis  con- 
tract, is  subject  to  the  exception  taken  to 
it  and  can  not  be  read.  The  express  terms 
of  the  written  contract  whereby  Ellison 
agreed  to  render  all  legal  services  In  the  case 
for  five  hundred  dollars,  so  clearly  bars  In- 
tention of  the  parties  to  have  any  other  con- 
tract at  the  time  for  additional  compensation, 
that  we  can  not  under  a  weU  established  rule 
hear  parol  evidence  of  other  negotiation  of 
the  parties  at  the  time  than  that  expressed  by 
the  writing.  As  between  ElUson  and  Vance 
the  written  contract  covered  the  subject  of 
employment  In  the  case  fully.  It  puri)orts 
that  they  did  not  mean  to  negotiate  about  the 
subject  In  any  different  terms.  A  verbal 
contract  covering  exactly  the  same  subject 
dealt  with  in  a  written  contract  entered  Into 
between  the  same  parties  at  the  time  the 
verbal  one  is  made,  can'  not  be  established. 
Bnc.  Dig.  Va.  &  W.  Va.  646;  Seitz  v.  Brew- 
ers', etc..  Machine  Co.,  141  U.  S.  610,  12  Sup. 
Ct  46,  35  U  Ed.  837;  Wlgmore  on  Evidence, 
sec.  2436. 

[2]  While  Ellis<»i  may  not  depend  on  his  al- 
leged verbal  contract,  he  may  introduce,  as 
has  been  done,  the  written  contract  which 
Vance  executed  to  him  for  the  additional 
fee  about  a  year  after  he  had  originally 
bound  himself  to  render  the  legal  services  by 
the  Ellison-Avis  contract  But  this  subse- 
quent contract  that  Vance  shall  pay  him  an 
additional  thousand  dollars  for  the  legal  senr- 
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Ices,  rests  on  no  new  consideration.  Mlison 
was  already  obligated  by  the  former  contract 
to  do  for  five  hundred  dollars  what  be  agreed 
to  do  for  one  thousand  dollars  by  this  sub- 
sequent contract  Where  the  consideration 
for  the  payment  of  this  one  thousand  dollars? 
It  does  not  exist  Whether,  as  Vance  claims, 
the  subsequent  contract  of  employment  was 
obtained  by  extortion  and  unfairness  as  be- 
tween attorney  and  client,  or  not  so  obtained, 
the  contract  has  no  consideration  to  give  It 
validity.  Recently,  in  Thomas  v.  Mott,  74 
W.  Va.  493,  82  S.  m  325,  we  held  that  the 
doing  of  what  one  is  already  bound  to  do, 
does  not  constitute  good  consideration  for  a 
promise.  See  review  of  that  case  in  our  state 
law  Journal,  The  Bar,  April,  1915,  page  41. 

[8]  Moreover,  the  contract  between  at- 
torney and  client  for  the  additional  fee  of 
one  thousand  dollars  is  one  which  a  court  of 
equity  will  not  sanction  under  the  facts 
and  drcnmstancee  appearing  in  this  case. 
Though  actual  fraud  or  extortion  may  not  be 
shown,  the  contract  is  presumptively  invalid. 
It  was  at  most  a  mere  gift  during  the  con- 
fidential relation,  which  for  reasons  of  public 
policy  is  generally  not  allowable.  Not  an 
extenuating  fact  appears  to  take  this  feature 
of  the  case  out  of  the  general  rule.  An  at- 
torney does  not  deal  with  his  client  at  arm's 
length.  That  which  an  attorney  obtains  from 
the  cllfflit  after  the  relation  Is  established  be- 
tween them  and  while  it  exists,  will  be 
cautiously  guarded.  A  court  of  equity  will 
most  frequently  Interfere,  at  the  election  of 
the  client,  and  restore  to  him  fully  what  has 
been  obtained  from  him  by  his  attorney 
beyond  the  compensation  originally  fixed. 
Keenan  v.  Scott,  64  W.  Va.  13T,  61  S.  a  806; 
Weeks  on  Attorneys,  sees.  268,  273,  281. 

[4]  Ellison  daims  that  Vance  paid  him  one- 
half  of  the  one  thousand  dollars  at  the  time 
he  paid  him  the  five  hundred  dollars  contract- 
ed to  be  paid  in  the  Blllson-Avis  contract 
That  he  paid  him  a  full  one  thousand  dol- 
lars and  some  interest  at  that  time.  Is  fully 
established.  The  testimony  of  Vance,  El- 
lison, and  the  letter's  partner,  is  conflicting 
aa  to  what  the  additional  five  hundred  dol- 
lars was  a  payment  on.  But  full  considera- 
tion of  all  the  evidence,  facts,  and  circum- 
stances in  the  case  leads  us'to  hold  that  but 
two  hundred  dollars  of  the  payment  was 
meant  to  go  on  the  additional  fee  contract. 
At  the  time  the  payment  of  one  thousand 
dollars  and  interest  was  made  by  Vance  to 
Ellison,  five  hundred  dollars  was  not  owing 
on  the  additional  contract  The  suit  had  not 
been  decided  in  any  court  As  we  have  In- 
dicated, payment  under  the  additional  con- 
tract was  contingent  on  success  in  the  Buffalo 
Coal  &  C!oke  Company  suit  That  success  at 
last  came  to  Vance  in  this  court,  after  ad- 
verse decision  below.  But  before  the  pay- 
ment of  which  we  are  speaking,  Ellison  by 
a  third  writing  with  Vance  had  eliminated 
the  contingent  feature  as  to  a  portion  of  the 


amount,  so  that  three  hundred  and  thirty- 
three  and  a  third  dollars  was  virtually  ab- 
solute. Vance  says  the  five  hundred  doUan 
which  he  paid  over  and  above  the  amount 
due  under  the  EUison-Avls  contract,  was 
three  hundred  dollars  due  in  another  case— 
the  StoUtngs  suit — Just  then  decided,  and  two 
hundred  dollars  which  Ellison  obtained  from 
him  in  some  way  that  he  never  understood. 
Controlling  facts  and  drcnmstances  lead  as 
to  find  that  the  payment  of  this  five  hundred 
dollars  was  meant  to  cover  the  three  hundred 
dollars  in  the  StoUlngs  case  and  two  bnn- 
dred  dollars  on  the  additional  fee  of  one 
thousand  dollars.  The  Stolllngs  case  was 
Just  ended.  O^e  fee  therein,  contingent  it- 
self on  success  In  that  case  which  had  come, 
was  then  due.  But  the  Buffalo  Coal  &  Coke 
Company  case  was  not  then  ended.  It  was 
not  ended  until  months  thereafter.  Only  the 
five  hundred  dollars  under  the  EUlson-Avls 
contract  which  was  absolute,  and  the  portion 
of  the  additional  fee  as  to  which  contingiaicy 
had  been  removed,  could  Ellison  then  de- 
mand, or  was  Vance  likely  to  pay.  These  cir- 
cumstances rather  confirm  the  testimony  of 
Vance  and  negative  the  testimony  of  Ellis<Mi 
that  the  five  hundred  dollars  was  paid  him 
on  the  additional  fee  of  one  thousand  dol- 
lars not  then  due  because  the  litigation  on 
which  it  was  contingent  was  not  then  termi- 
nated. But  stronger  than  all  these  consid- 
erations, plainly  fitting  and  confirming  them, 
is  the  language  of  the  deed  of  trust  which 
Ellison  obtained  from  Vance  as  security  at 
a  time  subsequent  to  the  payment  of  the  one 
thousand  dollars  and  interest  The  eight 
hundred  and  sixty  dollars  secured  by  the 
deed  of  trust  is  recited  therein  by  the  parties 
to  be  "for  legal  services  performed,  and  to 
be  performed,  in  the  case  of  the  Buffalo 
Coal  &  Coke  Company  against  the  said  J.  M. 
Vance."  This  certainly  means  that  the  debt 
which  the  deed  of  trust  purports  to  secore, 
exists  out  of  what  has  not  been  paid  on  ac- 
count of  the  Buffalo  Coal  &  Coke  Company 
case.  It  proves  that  the  five  hundred  dollars 
was  applied  to  the  Stolllngs  fee,  as  Vance 
says,  and  to  two  hundred  dollars  of  the  ad- 
ditional fee  of  one  thousand  dollars  in  the 
Buffalo  Coal  &  Coke  Company  case.  Hie  two 
hundred  dollars  from  one  thousand  dollars 
accounts  for  the  eight  hundred  dollars  as 
the  amount  which  figures  in  the  deed  of 
trust,  with  sixty  dollars  added  to  it  evident- 
ly on  the  score  of  interest  Assuredly  the 
deed  of  trust  in  describing  the  debt  secured, 
negatives  the  dalm  that  five  hundred  dollars 
was  paid  on  the  additional  fee.  It  confirms 
the  fact  that  the  two  hundred  dollars  orer 
and  above  the  Stolllngs  fee  was  what  Ellison 
applied  on  the  additional  fee  at  the  time  of 
the  payment  Ellison's  claim  that  the  Stol- 
llngs fee  Is  covered  by  the  deed  of  trust  is 
inconsistent  with  what  the  deed  of  trust  It- 
self says. 
We  must  take  the  deed  of  trust  on  its 
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face,  and  hold  that  the  money  secured  there- 
by Is  based  on  the  additional  contract  which 
we  have  found  InTalid  for  reasons  herein- 
before given.  That  contract  is  unenforceable. 
Equity  will  step  In  with  Its  Injunctive  process 
and  halt  a  sale  under  the  deed  of  trust  for  a 
collection  of  the  amount  claimed  under  the 
Invalid  contract 

Vance  further  claims  right  to  a  decree  for 
the  two  hundred  dollars  paid  on  the  Invalid 
contract  That  we  shall  not  grant  him, 
though  ordinarily  equity  under  the  circum- 
stances of  the  case  would  restore  it  to  him. 
For,  It  appears  that  by  the  contract  In  the 
StoUlngs  case,  Ellison  was  to  have  two  hun- 
dred dollars  additional  to  the  three  hundred 
dollars  which  has  been  paid  him  thereon,  in 
the  event  the  Buffalo  Coal  &  CJoke  Company 
case  was  decided  In  Vance's  favor.  That  two 
bundred  dollars  by  the  favorable  declson  in 
the  last  named  case  is  now  due  to  Ellison. 
The  StoUlngs  contract  seems  free  from  any 
invalidity.  Equity  In  its  fairness  will  say 
that  the  account  between  Ellison  and  Vance 
Is  square. 

The  decree  will  be  reversed.  The  injunc- 
tion prayed  for,  and  heretofore  preliminarily 
awarded,  will  be  perpetuated. 

liXNCH,  J.,  absent 

(76  W.  Va.  B«7)  — =— ■ 

STATE  ex  reL  HEIRONIMUS  t.  TOWN  OF 
DAVIS  et   al. 

(Supreme  Court  of  Appeals  of  West  Viisinia. 
June  22, 1916.) 

(ByUabut  ly  the  Court.) 
liTAnDAKTTS  ®=>23,  74— Subjects  of  Relief— 

MumotPAL  Election— Right  of  Citizen. 
The  officers  composing  the  common  coun- 
cil of  the  Town  of  Davis,  are  under  clear  legal 
duty,  by  Code  1913,  ch.  47  (sees.  2382-2494), 
and  ordinances  made  in  pursuance  thereof, 
to  cause  an  election  to  be  held  annually  in  the 
town,  and,  where  they  fail  to  hold  such  elec- 
tion on  the  date  named  by  law,  mandamus  will 
lie  on  behalf  of  a  citizen  of  the  town  to  com- 
pel them  to  hold  the  election  on  a  later  date. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  §§  55-58,  150-157;  Dec.  Dig.  <S= 
23,  74.] 

Error  to  Circuit  Court  Tucker  County. 

Proceedings  for  mandamus  by  the  State,  on 
the  relation  of  R.  D.  Helronimus,  against 
the  Town  of  Davis  and  others.  Judgment 
denying  relief,  and  relator  brings  error.  Re- 
versed, and  peremptory  writ  issued. 

R.  D.  Helronimus,  of  Davis,  for  plaintiff 
in  error.  Frank  C.  Reynolds,  of  Keyser,  for 
defendants  in  error. 

ROBINSON,  P.  The  Town  of  Davis  is 
a  municipal  corporation  under  Code  1913,  ch. 
47.  By  that  statute,  sec.  17,  the  officers  of 
the  town  "shall  be  elected  on  every  first 
Thursday  of  January,  at  such  place  In  the 
town    •    •    •    and  under  such  supervision. 


rules  and  regulations,  not  Inconsistent  with 
the  laws  regulating  district  elections,  as  the 
council  may  prescribe."  An  ordinance  of  the 
town  made  In  keeping  with  this  statutory 
provision,  provides  "that  the  annual  town 
election  shall  be  held  on  the  first  Thursday 
In  January,  at  such  place,  or  places,  as  the 
council  may  designate."  Thus  we  see  that 
the  law  fixes  a  time  for  the  holding  of  the 
general  town  election  annually,  and  pro- 
vides virtually  that  the  council  shall  pro- 
vide for  the  holding  of  the  same.  Moreover, 
certain  provisions  of  the  general  election 
laws  are  applicable  to  the  holding  of  munic- 
ipal elections.  By  those  provisions  It  is  the 
duty  of  the  council  to  prepare  for  the  hold- 
ing of  the  town  election  by  the  appointing 
of  election  officers,  the  furnishing  of  the  elec- 
tion paraphernalia,  and  the  doing  of  other 
necessary  things.  While  the  law  itself  calls 
the  election  and  does  not  provide  for  a  spe- 
cial proclamation  by  the  mayor  or  council 
to  call  the  same,  yet  the  law  provides  In  ef- 
fect that  the  council  shall  cause  the  election 
to  be  held  by  making  all  the  preparations 
for  it  which  are  essential  to  its  holding. 
The  town  officers  must  open  the  polls.  They 
must  see  that  the  electorate  are  given  the 
opiwrtnnity  to  vote.  In  a'  sense  the  council 
must  hold  the  election  which  the  law  calls. 
In  many  towns  It  is  usual  for  the  mayor  or 
council  to  emphasize  the  coming  of  the  elec- 
tion, and  to  call  attention  to  the  prepara- 
tions made  for  it  by  published  notice  pro- 
claiming the  time  and  places  for  Its  holding 
and  other  things  In  connection  therewith. 
The  doing  of  this,  though  not  specially  pro- 
vided for,  is  perhaps  Incidental  to  the  pro- 
visions of  the  law  for  the  holding  of  town 
elections.  It  Is  at  least  good  practice.  That 
practice  had  generally  been  observed  in 
the  town  of  Davis  until  the  instance  out  of 
which  arises  this  case. 

For  the  annual  town  election  which  the 
law  prescribed  to  be  held  on  the  first  Thurs- 
day in  January,  1915,  the  council  of  Vie 
Town  of  Davis  made  no  preparation  what- 
ever. No  election  was  held.  The  members 
of  the  council  for  the  preceding  year  con- 
tinued to  hold  over.  More  than  this,  the 
record  of  the  council  shows  that  "in  view 
of  the  fact  that  no  election  was  held"  the 
members  of  the  council  declared  themselves 
"elected  to  their  respective  positions  for  the 
ensuing  year,"  and  Issued  certificates  of  elec- 
tion to  themselves.  After  they  so  declared 
themselves  elected  and  entitled  to  hold  for 
another  year,  Helronimus,  a  citizen,  voter, 
and  taxpayer  in  the  town,  sought  the  writ 
of  mandamus  to  compel  them  to  cause  to 
be  held  the  annual  election  which  he  avers 
they  neglected  to  bring  about  as  the  law  en- 
joined them  to  do.  The  circuit  court,  upon 
returns  of  the  town  and  its  officers  to  the 
alternative  writ  denied  the  relief  sought 
To  such  judgment  Helronimus  prosecutes 
writ  of  error. 
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The  substance  of  the  returns  to  the  alter- 
native writ  la  that  Helronlmus  allowed  the 
day  fixed  by  law  to  go  by  without  demand- 
ing an  election  to  be  held,  that  he  is  act- 
ing not  in  good  faith  and  for  ulterior  mo- 
tives in  now  demanding  an  election,  and  that 
it  was  generally  conceded  by  the  people  of 
the  town  that  no  election  should  be  held,  be- 
cause they  were  sattsSed  with  the  present 
officers,  and  the  holding  of  no  election  would 
save  expense.  But  to  us  It  seems  clear  that 
these  considerations  can  not  excuse  the  neg- 
lect of  that  which  the  law  enjoined  upon  the 
officers  composing  the  common  council  of  the 
town — the  causing  of  an  election  of  persons 
to  succeed  them.  There  was  no  duty  upon 
Heironimus  to  demand  that  these  officers 
do  their  legal  duty.  It  was  to  be  assumed 
tliat  they  would  do  without  other  demand 
what  the  law  commanded  them  to  do.  Nor 
does  it  appear  that  the  relator  is  barred  on 
consideration  of  bad  faith  or  ulterior  mo- 
tives from  the  enforcement  of  the  legal  right 
on  which  he  relies.  And,  though  every  per- 
son in  the  town  may  have  been  in  every  way 
satisfied  with  the  officials  In  office  and  de- 
sired to  retain  them,  or  to  save  the  expense 
of  an  election,  the  law  provided  for  an  elec- 
tion nevertheless. '  It  made  no  provision  for 
the  continuance  of  officers  beyond  their 
terms  whenever  the  people  were  satisfied 
with  them  or  would  like  to  save  the  expense 
of  an  election.  The  law  said  that  there 
should  be  an  election  in  any  event,  the  ex- 
pense notwithstanding.  It  contemplated  that 
if  the  people  were  satisfied  with  the  town 
ofUdals,  they  could  reelect  them. 

It  is  argued  that  the  relator  was  not  a 
candidate  and  was  deprived  of  no  special 
or  pecuniary  right.  But  as  a  citizen,  voter, 
and  taxpayer  in  the  Town  of  Davis,  he  may 
maintain  mandamus  to  compel  the  council 
to  perform  a  ministerial  duty  Imposed  on 
it  by  law  in  favor  of  the  public.  This  he 
may  do  though  he  has  no  spedal  or  pecun- 
iary Interest  in  the  performance  of  the  diity. 
Frantz  v.  County  Court,  69  W.  Va.  734,  73 
S.  E.  328. 

It  is  further  submitted  that  the  law  fixes 
a  day  for  the  election  and  does  it  so  man- 
datorily that  an  election  can  be  held  on  no 
other  day.  True,  the  provision  of  the  law 
fixing  a  particular  day  for  the  holding  of 
the  election  is  In  a  sense  mandatory.  It 
is  Intended  to  be  obeyed.  But,  in  another 
sense  it  must  be  considered  directory.  2 
Kent's  Comm.  295 ;  State  v.  Smith,  22  Minn. 
218;  State  v.  County  Commissioners,  29  Md. 
616.  May  the  council  of  the  town  by  plain 
disobedience  of  this  minor  mandate  as  to  the 
time,  deprive  the  citizens  of  the  greater  man- 
date that  they  shall  have  an  election  an- 
nually? May  it,  by  disobedience  of  a  mere 
particular  embraced  In  the-  whole  of  the 
grant  to  the  citizens  of  a  legal  right,  exon- 
erate Itself  from  disobedience  of  the  whole? 
Assuredly  not  That  the  council  may  be' 
compelled  by  mandamus  to  reconvene  and  do 


that  which  it  was  enjoined  by  the  law  to  do 
at  a  particular  time  before,  is  only  the  re- 
quirement of  reason  and  right  Framtz  v. 
County  Court  supra.  The  same  officers  are 
in  office.  They  hold  over  only  by  virtne  of 
their  original  election,  not  on  the  pretended 
election  by  themselves.  Nothing  has  irat  it 
beyond  their  power  to  do  that  which  they 
should  have  done  before.  Surely  they  can 
not  take  advantage  of  the  fact  that  the  day 
fixed  for  the  election  has  passed.  They 
themselves  allowed  it  to  past*.  They  can 
not  thwart  the  right  of  the  citizens  to  aa 
election  by  allowing  the  date  fixed  therefor 
to  pass,  and  thus  rely  on  their  own  wrong 
to  justify  a  greater  wrong  on  their  part 
That  they  may  defeat  and  nullify  the  law 
providing  for  an  annual  election  by  simply 
neglecting  or  refusing  to  obey  It  is  a  start- 
ling proposition  which  does  not  meet  our 
approbation. 

The  point  we  ate '  considering  is  by  no 
means  new.  In  People  v.  Trustees  of  the 
Town  of  Falrbury,  51  111.  149.  the  court  held: 

"Where  the  presideDt  and  board  of  tnisteps 
of  a  town  incorporated  under  the  general  law,  - 
have  neglected  to  give  the  requisite  notice  for 
holding  the  annual  election  for  the  new  board, 
within  the  year  for  which  they  were  elected, 
as  prescribed  by  law,  and  refuse  afterwards  to 
give  notice  and  call  a  meeting  of  the  qualified 
voters  of  such  town,  for  the  election  of  their 
successors  in  oiBce,  a  mandamus  will  be  award- 
ed, cmnpelling  them  to  do  so." 

It  was  argued  in  McConihe  y.  McMnrray, 
17  Ma.  238,  that  mandamus  would  not  Ue  to 
compel  the  holding  of  an  electicHi,  because 
the  day  fixed  by  law  for  It  had  posted.  The 
.matter  was  dismissed  in  this  wise: 

"Nor  is  it  any  objection  that  the  precise  data 
at  which  the  election  was  to  be  held  has  pass- 
ed. *  *  *  Such  a  doctrine  would  piactical!y 
abolish  the  remedy  by  mandamus  ih  such  cases. 
The  writ  does  uot  lie  before,  but  only  after  de- 
fault in  the  performance  of  a  ministerial  duty, 
and  if  it  be  a  good  defense  to  allege  that  the 
time  fixed  for  its  performance  has  passed,  it 
is  evident  that  the  vez7  ground  upon  which 
yon  mast  base  your  application  for  the  writ  be- 
comes a  sufficient  reply  to  tiie  altematiye  writ 
when  granted." 

Again,  in  State  v.  Toung,  6  S.  D.  406,  61 

N.  W.  165,  we  read: 

"If  the  annual  election  has  not  been  called 
and  held  upon  the  day  designated  in  the  Tillage 
charter,  and  the  president  and  board  of  trus- 
tees neglect  to  call  an  election  upon  the  demand 
of  an  elector  and  taxpayer  of  such  village,  the 
drcnit  court  hag  i>ower  by  mandamus  to  com- 
pel said  president  and  trustees  to  call  such  an 
eleotioa,  and  provide  the  necessary  ballots, 
booths,  and  judges  for  holding  the  same." 

A  further  quotation  from  that  case  is  pe- 
culiarly pertinent  here: 

"It  would  be  intolerable  that  a  president  and 
board  of  trustees  of  a  village  conld  perpetoate 
themselves  and  the  other  village  officers  in  of- 
fice indefinitely,  by  neglecting  to  perform  their 
duty  of  calling  on  election,  providing  ballots, 
booths,  judges,  etc.  Such  neglect  of  duty  can- 
not be  beyond  the  correction  of  the  courts,  and 
if  the  oflieers  do  not  choose  to  act  the  court  will 
set  them  in  motion,  and  see  that  the  rights 
of  the  electors  to  elect  and  be  governed  by  of- 
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ficers  ot  tbdr  own  selection  shall  not  be  eitb» 
denied  or  prevented." 

It  is  plain  from  the  record  that  the  relator 
shows  a  clear  legal  right  to  the  writ  of  man 
damus.  The  Judgment  of  the  circuit  court 
will  be  reversed,  and  the  judgment  which 
fbat  court  should  have  entered  will  now  here 
be  entered.  It  will  therefore  be  ordered  that 
the  peremptory  writ  of  mandamus  prayed 
for  do  issue,  commanding  the  holding  of  the 
election  which  should  have  been  held  for  the 
Town  of  Davis  on  the  first  Thursday  of  Jan- 
nary  last,  on  as  early  a  date  to  foe  fixed  by 
the  council  as  may  be  consistent  with  the 
provisions  of  law  relative  to  preparations  for 
the  same. 

LlliCH,  J.,  absent 

(W  w.  va,  me) 

Ez  parte  DICKEY. 

(Supreme  Court  of  Appeals  of  West  Tireinia. 

June  22.  1015.) 

(Syllabui  hv  the  Court.) 

1.  HiQHWATs  €=3168  —  USX  —  Common  Cab- 
biers. 

All  riehts  of  common  carriaKe  on  hiebways, 
such  as  those  conducted  by  means  of  drays, 
omnibuses,  hackney  coaches,  and  taxicabs,  are 
legislative  erants  or  concessions,  much  lower 
in  lecral  quality  and  disnity  than  the  rights  of 
ordinary  use  to  which  hixhways  are  incidentally 
subjected  b^  dtisiens  in  travel  and  the  prosecu- 
tion of  their  business. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  il!|  456,  467;  Dec.  mg.  <8=3l68.] 

2.  Municipal  Cokporatioks  e=>680,  681  — 

USK  or  SXBBETS  —  COMMON  CaBBIXBS  —  Ilf- 

PLiED  Grant. 

Legislative  recognition  of  such  right  of 
common  carriage,  as  one  common  to  all  citizens, 
by  grant  of  authority  to  municipal  corporations, 
to  license  and  tax  persons  engaged  in  the  exet^ 
cise  thereof,  in  the  manner  in  which  they  are 
authorized  to  license  and  tax  ordinary  vocations, 
is  an  implied  grant  of  such  common  right. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Diis.  H  1459-1466;  Dec. 
Dig.  <S=680.  681.) 

8.  Highways  €=3l65  —  Usb  —  Common  Cab- 

STERa 

But  the  Legislature  may  so  limit  qualify, 
and  regulate  such  right  as  to  make  the  exercise 
thereof  subserve  the  interest  and  convenience  of 
the  public,  as  in  the  case  of  ferrys,  street  rail- 
ways, telegraphs,  and  telephones. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec,  Dig.  ®=»166.] 

4.  CoNSTmrrioNAX  Law  ®=»6a— Hiohwats 
«=»165 — Use  of  Stbekt»— Common  Cabbibbs 
— Eegulation. 

To  that  end,  it  may  prescribe  the  number, 
character,  routes,  rates,  and  hours  of  service  of 
common  carrying  vehicles  on  the  highways,  or 
delegate  such  power  of  regulation  to  municipal 
corporations. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  SI  108-114 ;  Dec.  Dig.  <S=» 
63 ;  Highways,  Dec.  Dig.  <S=>165.] 
6.  Municipal  Cobporations  <S=703  — Pow- 
ers—Regulation  of  Use  of  Streets. 
A  charter  provision  empowering  a  munici- 
pal corporation  to  grant,  refuse,  or  revoke  li- 
censes to  the  owners  of  vehicles  kept  for  hire 
therein,  and  to  subject  them  to  such  regulations 


as  the  interest  and  convenience  of  the  inhabit- 
ants thereof,  in  the  opinion  of  the  municipal 
authorities,  may  require,  delegates  to  the  cor- 
poration full  legislative  power  over  such  ve- 
hicles. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporaHons,  Cent  Dig.  $$  1609-1513;  Dec. 
Dig.  <S=»703.] 

6.  MuNiciPAi,  Cobfobations  $=>703  — Pow- 
ers —  REOtrLATioN  of  Usb  of  Streets  — 
Busses. 

Under  such  authority,  the  corporation  has 
power  to  prescribe  the  routes  and  hours  of  serv- 
ice of  motor  vehicles  commonly  called  "jitney 
busses,"  carrying  passengers  along  the  streets- 
and  taking  in  and  discharging  them  in  a  manner 
similar  to  that  in  which  they  are  received  and 
discharged  by  street  cars,  and  to  require  from 
them  indemnity  against  injury  to  persons  and 
property  occasioned  by  the  operation  thereof. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1509-1513;  Dec. 
Dig.  «=»703.] 

7.  Municipal  Cobfobations  €=»703  — Obdi- 

nances—Validitt— Discrimination. 

A  municipol  corporation  having  full  legisla- 
tive power  to  limit  and  regulate  the  use  of  ve- 
hicles kept  for  hire  may  classify  them,  for  pur- 
poses of  regulation;  and  an  ordinance  dealing 
fully  with  one  class  of  such  vehicles,  as  deter- 
mined by  the  nature  of  their  business  and  the 
prices  they  charge,  is  not  discriminative  because 
of  its  lack  of  provision  for  the  regulation  of 
other  distinct  classes  of  vehicles  kept  for  hire. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  ii  1509-1613;  Dec. 
Dig.  iS=703.] 

8.  Municipal  Corporations  €=>703  — Obdi- 

NANCES— VALIDITT— DiSCBIMINATION. 

Specification  of  the  price  charged  by'  a 
common  carrier  vehicle,  as  an  element  of  its 
description  in  an  ordinance  prescribing  its  class, 
does  not  make  the  classification  arbitrary  or 
discriminative,  unless  it  appears  that  there  are 
other  vehicles  of  the  same  class,  as  determined 
by  the  nature  of  their  business,  that  charge 
prices  other  than  those  specified. 

[Ed.  Note. — For  other  cases,  see  Municii>al 
Corporations,  Cent  Dig.  gj  1509-1513;  Dec. 
Dig.  <S=3703.] 

(Additional  SyUahut  hy  Editorial  fitaff.) 

9.  Municipal  Cobfobattons  €=>502— Use  of 
Stbeetb— Regulation  of  Motob  Busses— 
Validitt. 

A  city  ordinance  regulating  jitney  busses 
on  city  streets  does  not  conflict  witii  Code  1013, 
c.  43B,  regulating  motor  vehicles  generally. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {$  1311-1814;  Dec 
Dig.  «=3592.1 

Original  proceedings  for  habeas  corpus  by 
M.  T.  Dickey  against  Sam  Davis,  Chief  of 
Police.    Writ  refused. 

Daugherty  &  Rlggs,  of  Huntington,  for  pe- 
titioner. F.  M.  Llvezey,  of  Huntington,  for 
respondent 

POFPBNBARQBK,  3.  Charging  iUegallty 
of  an  ordinance  for  violation  of  which  he  Is 
held  In  restraint  of  his  Uberty,  the  relator 
seeks  his  discharge  on  a  writ  of  habeas  cor- 
pus. 

The  ordinance  In  question  Is  one  made  by 
the  commissioners  of  the  city  of  Huntington, 
for  the  regulation,  licensing,  and  taxing  oi 
certain  vehicles  comm(mly  known  as  "Jitney 
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busses,"  designated  In  the  ordinance  as  mo- 
tor busses  and  therein  defined  as  vehicles 
"propelled  by  either  gasoline  or  electricity, 
operated  over  any  of  the  streets  in  the  city  ol 
Huntington,  for  the  purpose  of  carrying  pas- 
sengers for  hire,  at  a  rate  of  fare  of  15  cents 
or  less  for  each  passenger,  and  which  re- 
ceives and  discharges  passengers  along  the 
route  traversed  by  such  vehicles."  It  makes 
it  unlawful  for  any  person,  firm,  or  corpora- 
tion to  use  or  occupy  any  public  street  in  the 
dty  of  Huntington  with  a  motor  bus,  with- 
out a  permit  or  license  therefor  and  compli- 
ance with  the  terms  of  the  ordinance.  It  Im- 
poses an  annual  license  tax  of  $50  for  such  of 
them  as  have  capacities  of  four  passengers  or 
less  and  $70  for  such  as  have  capacities  of 
five  passengers  or  more,  but  allows  an  ap- 
portionment of  the  tax  when  the  license  Is 
taken  out  for  the  unexpired  portion  of  a 
year.  It  also  requires  the  licensee  to  enter 
into  a  bond  in  the  penalty  of  $5,000,  with  a 
condition  for  compliance  with  the  provisions 
of  the  ordinance  and  payment  of  any  and  all 
lawful  claims  for  damages  for  injury  to  per- 
sons or  property  sustained  by  passengers  in 
them  or  by  other  persons  that  may  be  Idlled 
or  injured  or  suffer  damage  to  property  in 
the  dty  of  Huntington  in  the  operation  there- 
of. A  condition  precedent  to  the  issuance  of 
the  license  is  the  filing  of  an  application 
showing:  (1)  The  name,  residence,  and  busi- 
ness address  of  the  person,  firm,  or  corpora- 
tion owning  and  operating  the  bus;  (2)  the 
type  of  motor  bus  to  be  used ;  (3)  the  number 
•of  such  vehicles  to  be  operated  by  the  ap- 
plicant and  the  state  license  number  of  each ; 
(4)  the  seating  and  weight  capacity  of  each ; 
and  (5)  the  terminals  and  the  routes  over 
which  it  is  to  be  operated,  and  the  hours  of 
its  operation.  The  commission  reserves  to  it- 
self the  right  to  refuse  or  grant  such  permit 
or  license  as  applied  for,  or  to  change  the 
route  or  the  hours  set  forth  in  the  application 
and  then  grant  the  license  upon  such  changed 
route  or  hours  or  both. 

[1]  As  regards  legledative  power  or  con- 
trol, the  business  or  interest  regulated  by 
the  ordinance  is  clearly  distinguishable  from 
vocations,  the  pursuit  of  which  does  not  in- 
volve the  use  of  public  porperty.  The  right 
of  a  citizen  to  pursue  any  of  the  ordinary 
vocations,  on  his  own  property  and  with  his 
own  means,  can  neither  be  denied  nor  unduly 
abridged  by  the  Legislature,  for  the  preserva- 
tion of  such  right  is  the  principal  purpose  of 
the  Constitution  itself.  In  such  cases,  the 
limit  of  legislative  power  is  regulation,  and 
that  power  must  be  cautiously  and  sparingly 
exercised,  unless  the  business  is  of  such  char- 
acter as  places  it  within  the  category  of  so- 
cial and  economic  evils,  such  as  gaming,  the 
liquor  traffic,  and  numerous  others.  To  this 
list  may  be  added  snch  useful  occupations 
as  may,  under  certain  circumstances,  become 
public  or  private  nuisances,  because  offensive 
or  dangerous  to  liealth.     All  of  these  fall 


within  the  broad  power  of  prohibition  or 
suppression,  some  wholly  and  absolutely  and 
others  conditionally.  Snch  pursuits  as  agri- 
culture, merchandising,  manufacturing,  and 
industrial  trades  cannot  be  dealt  with  at  will 
by  the  Legislature.  As  to  them,  the  power 
of  regulation  is  comparatively  slight,  when 
they  are  conducted  and  carried  on  upon  pri- 
vate property  and  with  private  means.  But 
when  a  citizen  claims  a  private  right  in  pub- 
lic property,  snch  as  a  street  or  park,  a  dif- 
ferent situation  is  presented.  Such  proper- 
ties are  devoted  primarily  1»  general  and 
public,  not  special  or  private,  uses,  and  they 
fall  within  almost  plenary  legislative  power 
and  control.  In  them,  all  citizens  have  the 
usual  and  ordinary  rights  in  an  equal  de- 
gree and  to  an  equal  extent  In  the  regula- 
tion thereof,  the  Legislature  cannot  discrim- 
inate. But,  as  regards  unusual  and  extraor- 
dinary rights  respecting  public  properties, 
its  power  of  control  and  regulation  is  much 
more  extensive.  Such  rights  are  in  the  na- 
ture of  concessions  by  the  public,  wherefore 
the  Legislature  may  give  or  withhold  them  at 
its  pleasure.  It  may  give  them  for  some 
purposes  and  withhold  them  for  others,  and. 
in  the  case  of  those  given,  it  may,  ap<«  con- 
siderations of  character,  quality,  and  circum- 
stances, discriminate,  permitting  some  things 
of  a  general  class  or  nature  to  be  done  and 
refusing  to  permit  others  of  the  same  gen- 
eral class  to  be  done,  or  extending  the  priv- 
ilege to  some  persons  and  denying  it  to  oth- 
ers because  of  differences  of  character  or 
capacity. 

The  right  of  a  citizen  to  travel  upon  the 
highway  and  transport  his  pr(9>erty  thereon. 
In  the  ordinary  course  of  life  and  business, 
differs  radically  and  obviously  from  that  of 
one  who  makes  the  highway  his  place  of  busi- 
ness and  uses  it  for  private  gain,  in  the  run- 
ning of  a  stage  coach  or  omnibus.  The  for- 
mer is  the  usual  and  ordinary  right  of  a  cit- 
izen, a  common  right,  a  right  common  to  all, 
wliile  the  latter  is  special,  unusual,  and  ex- 
traordinary. As  to  the  former,  the  extent  of 
legislative  power  is  that  of  regulation;  bat, 
as  to  the  latter,  its  power  is  broader.  The 
right  may  be  wholly  denied,  or  it  may  be 
permitted  to  some  and  denied  to  others,  be- 
cause of  its  extraordinary  nature.  This  dis- 
tinction, elementary  and  fundamental  in 
character,  is  recognized  by  all  the  authori- 
ties: 

"A  distinction  must  be  made  between  the  gen- 
eral use,  which  all  of  the  public  are  permitted 
to  make  of  the  street  for  ordinary  purposes, 
and  the  special  and  peculiar  use,  wliich  is  made 
by  classes  of  persons  in  the  pursuit  of  their 
occupation  or  business,  such  as  backmen,  driv- 
ers of  express  waxons,  omni  busses,  etc.  Tiede- 
man  on  Municipal  Corporations,  i  299. 

"The  rule  must  be  considered  settled  that 
no  person  can  acquire  the  riRht  to  make  a  spe- 
cial or  exceptional  use  of  a  public  hi^hwa;,  not 
common  to  all  citizens  of  the  state,  except  by 
grant  from  the  sovereinn  power."  Jemey  CiOr 
Gas  Co.  v.  DwiKht,  29  N.  J.  Eck242;  McQnfl- 
lea.  Municipal  Corporations,  1620. 
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An  ordinance  of  the  city  of  Boston  pro- 
vided that  no  person  should  make  an  address 
In  or  upon  or  near  the  public  grounds  of  the 
city,  without  a  permit  from  the  mayor.  Hav- 
ing been  denied  such  a  permit,  one  Davie 
did  make  a  public  address  on  public  grounds 
known  as  "Boston  Commons."  Under  this 
ordinance,  he  was  convicted  of  an  oftense, 
and  the  Supreme  Judicial  Court  of  Massa- 
chusetts affirmed  the  Judgment,  holding  the 
Iiegislature  had  conferred  upon  the  city  of 
Boston  the  i>ower  to  pass  and  enforce  such 
an  ordinance.  On  an  appeal  to  the  Supreme 
Court  of  the  United  States,  the  judgment  of 
the  state  court  was  affirmed,  and  Mr.  Jus- 
tice White,  delivering  the  opinion  of  the 
court,  said: 

"The  fourteenth  amendment  to  the  Constltn- 
tion  of  the  United  States  does  not  destroy  the 
power  of  the  states  to  enact  police  regulations 
as  to  the  subjects  within  their  control,  •  •  • 
and  does  not  have  the  effect  of  creating  a  par- 
ticular and  personal  rlKht  in  the  citizen  to  use 
public  property  in  defiance  of  the  Constitution 
and  laws  of  the  state."  Davis  v.  Massachusetts, 
167  U.  S.  43,  47,  IT  Sup.  Ct  731,  733  (42  L. 
Ed.  71). 

[2]  Plainly,  therefore,  the  result  of  this  In- 
quiry depends,  not  upon  the  power  of  the 
legislature  'over  the  subject-matter  of  re- 
lator's alleged  right,  but  upon  the  action  of 
the  Legislature  respecting  the  same.  That 
he  has  no  natural  or  Indefeasible  right  to 
maintain  upon  a  pubUc  highway  a  vehicle  for 
the  carriage  of  passengers  for  hire  is  unques- 
tionable. Though,  in  point  of  theory,  spe- 
cial rights  in  highways  are  vested  in  indi- 
viduals only  by  legislative  grant,  it  is  matter 
of  common  knowledge  and  judicial  cogni- 
zance that,  wlthont  express  legislative  per- 
mission to  do  so,  citizens  use  them  In  special 
ways  consistent  with  their  nature.  They 
naturally  enter  upon  them  and  carry  on  busi- 
ness, not  inconsistent  with  their  use  for 
ordinary  purposes,  or  rather  not  obstructive 
of  sudi  use,  until  prohibited  by  a  statute 
or  an  ordinance.  In  the  early  history  of  this 
country,  before  the  establishment  of  rail- 
roads, the  public  roads  were  used  by  stage 
lines.  Indeed,  passenger  transportation 
through  the  country,  other  than  that  by 
navigable  waters,  was  carried  on  by  means 
of  stage  lines,  and  the  Legislatures  exer- 
cised little,  if  any,  authority  over  them,  be- 
yond the  establishment  of  such  regulations 
as  were  applicable  to  other  vehicles  on  the 
public  roads.  How  their  rights  were  ac- 
quired, and  just  what  regulations  were  im- 
posed, would  be  matter  of  historic  interest, 
but  its  importance  or  relevancy  npon  this 
inauiry  would  hardly  justify  the  examination 
of  the  early  statutes,  requisite  to  the  ascer- 
tainment of  the  creation,  recognition,  or  reg- 
ulation of  the  right  At  this  late  day,  they 
are  not  readily  to  be  found  in  the  text-books. 
City  cabs  and  omnibuses  are  of  the  same 
general  nature  and  are  permitted  to  use  the 
streets  of  all  cities  and  villages  throughout 
tne  country,  without  any  special  grant  from 
Uie  Legislature.     Proceeding  upon  the  as- 


sumption of  the  right  of  owners  of  vehicles 
to  use  highways  for  the  purposes  of  common 
carriage,  the  Legislatures  deal  with  them  in 
much  the  same  manner  as  that  in  which  they' 
deal  with  ordinary  vocations,  confining  them- 
selves to  measures  of  regulation.  While  it 
does  not  amount  to  an  express  grant  of  right 
to  make  use  of  the  highways,  it  is  a  recog- 
nition thereof  yrhldb  fairly  amounts  to  an 
implied  grant  In  the  general  statutes  of 
the  state,  there  is  neither  a  grant  nor  a  pro- 
hibition of  the  use  of  the  public  highways 
for  the  purposes  of  common  carriage,  such  as 
stage  lines  or  omnibuses,  and  in  the  charters 
granted  by  the  Legislature  to  cities,  towns, 
and  villages,  as  well  as  in  chapter  47  of  the 
Code,  under  which  corporations  having  a 
population  of  less  than  2,000  may  be  organ- 
ized, there  la  neither  an  express  grant  nor  a 
prohibition  of  such  right ;  but  by  the  special 
charters,  as  well  as  by  chapter  47,  municipal 
corporations  are  authorized  to  license  ve- 
hicles kept  for  hire.  Just  as  they  license 
hotels,  peddlers,  brokers,  billiard  and  pool 
tables,  slot  machines,  and  numerous  other 
persons  and  enterprises.  Section  28  of  chap- 
ter 47  of  the  Code,  serial  section  2409,  among 
other  things,  authorizes  the  councils  of  cities, 
towns,  and  villages  "to  impose  a  license  tax 
on  persons  or  companies  keeping  for  hire 
carriages,  hacks,  buggies,  or  wagons,  or  for 
carrying  passengers  for  pay  in  any  such 
vehicle,  in  such  city,  town  or  village."  A 
similar  provision  is  found  in  most  of  the  spe- 
cial charters  granted  by  the  Legislature. 
This  implies  the  right  and,  if  necessary, 
grants  it  What  is  necessarily  implied  in  a 
statute,  or  must  be  included  in  it  to  make 
the  terms  actually  used  have  effect,  accord- 
ing to  their  nature  and  ordinary  meaning, 
is  as  much  a  part  of  it  as  if  It  had  been 
declared  in  express  terms.  State  v.  Harden, 
62  W.  Va.  313,  58  S.  E.  715,  60  S.  E.  394; 
Hasson  v.  aty  of  Chester,  67  W,  Va.  278,  67 
S.  E.  731. 

A  similar  method  of  dealing  with  them  in 
other  states  is  disclosed  by  the  statutes  and 
decisions  thereof.  Everywhere  such  enter- 
prises are  regarded  and  treated  as  of  right- 
ful existence  and  subjected  to  regulation  and 
control  in  the  same  manner  as  ordinary  voca- 
tions not  in  any  sense  involving  the  use  of 
public  property.  Generally  the  authority  and 
power  of  regulation  in  cities  and  towns  is 
treated  as  having  been  delegated  to  them  by 
the  Legislatures.  Frommer  v.  City  of  Bich- 
mond,  31  Grat  (Va.)  646,  31  Am.  Bep.  746. 
In  Commonwealth  v.  Stodder,  2  Cush.  (Mass.) 
562,  48  Am.  Dec.  679,  the  authority  of  the 
mayor  and  aldermen  of  the  dty  of  Boston  to 
require  licenses  from  citizens  of  other  towns 
and  cities  for  the  maintenance  of  hackney 
coaches  and  omnibuses,  for  the  carrying  of 
passengers  from  neighboring  towns  into  the 
dty  and  out  of  the  city  to  such  neighboring 
towns,  without  legislative  authority  therefor, 
was  denied,  as  was  also  their  authority  to 
Impose  any  tax  upon  such  carriers. 
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[3, 4]  However  It  may  be  regarded  as  hav- 
ing been  acquired,  the  right  claimed  by  the 
relator,  in  the  absence  of  legislative  pro- 
hibition, seems  to  be  considered  in  all  ju- 
risdiction as  one  common  to  all  citizens  who 
care  to  exercise  It  Public  highways  are 
treated  as  navigable  waters.  In  the  sense  that 
any  citizen,  desiring  to  use  them  as  a  common 
carrier  thereon,  may  acquire  the  necessary 
equipment,  select  the  portion  of  the  highway 
or  river  he  desires  to  use,  and  enter  upon  the 
business  in  common  with  all  other  persons 
engaged  In  it  It  Is  equally  clear,  however, 
that  the  Legislature  has  full  and  complete 
power  for  drastic  regulation  of  such  business 
and  to  take  away  the  right  to  pursue  it  up- 
on such  highways  as  It  may  see  fit  to  devote 
exdusively  to  ordinary  public  uses.  In 
O'Connor  t.  Pittsburgh,  18  Pa.  187.  Gibson, 
O.  J.,  said: 

"To  the  commonwealth  here,  as  to  the  king 
in  England,  belongs  the  franchise  of  every  high- 
way as  a  trustee  for  the  public ;  and  streets 
regulated  and  repaired  by  the  authority  of  a 
municipal  corporation  are  as  much  highways 
as  are  rivers,  raiiroads,  canals,  or  public  roads 
laid  out  by  the  authority  of  the  quarter  ses- 
sions. In  England  the  public  road  is  called  the 
king's  highway ;  and,  though  it  is  not  usually 
called  the  commonwealth's  highway  here,  it 
it  so  in  contemplation  of  law,  for  it  exists  only 
by  force  of  the  commonwealth's  authority.  Kv- 
ery  railroad,  canal,  turnpike,  or  bridge  company 
has  its  franchise  by  grant  from  the  state,  and 
consequently  with  its  orif»nal  qualities  and 
immunities  adhering  to  it  Every  highway,  toll 
or  free,  is  licensed  •  •  •  and  regulated  by 
the  immediate  or  delegated  action  of  the  sover- 
eign power;  and  in  every  commonwealth  the 
people  in  the  aggregate  constitute  the  sover- 
eign." 

To  accpmplish  the  exclusion  of  automobiles 
from  the  use  of  certain  streets  or  public  ways 
In  cities  and  towns,  the  Legislature  of  Mas- 
sachusetts deemed  it  necessary  to  pass  a 
statute  authorizing  the  aldermen  of  the 
cities  and  selectmen  of  the  towns  to  make 
such  regulations,  subject  to  a  power  of  re- 
view in  the  state  highway  commission.  The 
constitutionality  of  this  statute  was  ques- 
tioned in  Commonwealth  v.  Kingsbury,  199 
Mass.  542,  85  N.  E.  848, 127  Am.  St.  Rep,  613, 
but  the  court  upheld  it 

It  would  be  Inconsistent  with  this  theory  to 
say  the  Legislature,  in  committing  to  county 
courts,  villages,  towns,  and  cities  the  con- 
trol of  such  portions  of  the  highways  as 
happen  to  be  within  their  limits,  intended  to 
make  them  absolute  owners  and  proprietors 
of  the  same,  with  power  to  do  as  they  please 
with  them.  Such  municipalities  own  such 
portions  of  the  highways  for  such  public  uses 
and  purposes  as  the  Legislature,  by  express 
declaration  or  implication,  recognizes  as  law- 
ful. They  hold  them  as  agencies  of  the  state 
for  Buch  public  uses,  and  therefore  they  can 
limit,  restrict  or  regulate  such  uses  in  such 
manner  and  to  such  extent  only  as  the  Legis- 
lature has  authorized.  For  the  promotion 
of  local  comfort  convenience,  and  prosperity, 
the  Legislature  has  empowered  them  to  es- 
tabilsb,  maintain,  and  Improve  highways  and 


given  them  authority  to  nlae  money  by  taxa- 
tion for  such  purposes;  and,  at  the  sane 
time.  It  has  compelled  them  to  assume,  not 
only  the  burden  of  construction  and  mainte- 
nance, bnt  also  liability  for  Injuries  occasion- 
ed by  defects.  Nevertheless,  It  would  be  in- 
consistent with  sovereign  legislative  pwwer 
and  control  over  the  highways  to  Infer  from 
this  agency  legislative  purpose  to  confer  upoa 
local  municipalities  i>ower  to  deny  any  right 
of  the  puUlc  In  them.  Therefore  snich  an- 
thorlty  does  not  exist,  unless  It  has  been  ex- 
pressly or  Impliedly  conferred. 

[6,  6]  In  the  light  of  these  general  prin- 
ciples and  conclusions,  the  provisions  of  the 
charter  of  the  city  of  Huntington,  applicable 
to  the  subject,  must  be  read  and  Interpreted. 
The  most  comprehensive  one  of  these,  and 
the  only  one  It  Is  deemed  necessary  to  con- 
sider, is  found  In  section  6S  of  chapter  3 
of  the  Acts  of  1909.  After  having  authorized 
the  commissioners  to  require  a  dty  Ucoiae 
for  anything  for  which  a  state  license  Is  re- 
quired and  to  impose  a  tax  thereon  tor  the 
use  of  the  city,  it  proceeds  as  follows: 

"And  the  board  of  commissioners  shall  have 
the  power  to  grant  refuse  or  revoke  any  such 
license  of  owners  or  keepers  of  hotels,  carts  or 
wagons,  drays,  and  every  other  description  of 
wheeled  carriages  kept  or  used  for  hire  in  said 
city,  and  to  levy  and  collect  tax  thereon  and  to 
subject  the  same  to  such  regulations  as  the  in- 
terest and  convenience  of  the  inhabitants  of 
said  city,  in  the  opinion  of  the  board  of  com- 
missioners, may  require." 

Power  In  the  city  to  subject  all  kinds  of 
wheeled  carriages  kept  for  hire  to  such  regu- 
lations as  the  interest  and  convenience  of 
the  Inhabitants  thereof  may  require,  la  the 
opinion  of  the  board  of  commissioners,  and 
to  refuse  them  license.  Is  as  broad  as  the 
power  of  the  Legislature  Itself  over  them. 
They,  with  the  owners  and  keepers  of  hotels, 
are  segregated  from  all  other  subjects  of 
Ucense  and  taxation,  by  the  terms  of  the 
statute,  and  put  Into  a  separate  and  distinct 
class  over  which  the  dty  Is  accorded  full  and 
complete  power.  In  all  other  cases,  it  is 
authorized  merely  to  require  licenses  and 
impose  taxes,  and  nothing  is  said  about  reg- 
ulation. In  these,  there  is  an  explidt  grant 
of  power  to  grant,  refuse,  or  revoke  licenses 
and  to  regulate  in  a  manner  and  to  an  extent 
left  in  the  discretion  of  the  commissioners. 
It  is  wholly  unlike  the  power  over  the  same 
subjects,  granted  by  section  28  of  chapter  47 
of  the  Code,  and  necessarily  evinces  legis- 
lative Intent  greatly  to  enlarge  that  power. 
How  far?  The  terms  are  unlimited.  Noth- 
ing in  the  nature  of  the  subject-matter  alTords 
a  basis  or  ground  for  a  presumption  against 
intent  to  allow  the  words  effect  accordant 
with  their  full  literal  Import  The  presump- 
tion of  intent  to  allow  such  vehldes  the  rights 
previously  enjoyed  by  them  and  recognized 
In  most  of  the  spedal  charters  and  the  gener- 
al law  Is  completely  overthrown  and  broken 
down  by  the  use  of  terms  in  this  charter, 
wholly  inconsistent  with  It  It  Is  difficult  to 
conceive  of  more  comprehensive  terma,    Ot 
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course,  the  provisions  conld  have  been  so 
framed  as  expressly  and  in  terms  to  have  au- 
thorized exclusion  from  certain  streets,  the 
observance  of  certain  hours,  and  the  like,  but 
It  Is  unusual  for  legislative  acts  granting  full 
discretionary  power  to  descend  Into  such  de- 
tails. In  every  such  attempt  at  enumeration, 
there  Is  always  danger  of  omission  of  things 
intended  to  be  included.  The  standards  of 
regulation  here  are  the  interest  and  conven- 
ience of  the  inhabitants  of  the  city  as  seen 
and  understood  by  the  commissioners,  not  any 
pre-existing  law  relating  to  the  subject-mat- 
ter, except,  perhaps,  the  limitations  inhibit- 
ing discrimination  and  unreasonableness,  to 
which  the  Legislature  itself  Is  subject 

"While  the  mere  power  to  license,  or  to  li- 
cense and  regulate,  does  not  confer  the  power  to 
Krant  an  exclusive  license,  yet  authority  dele- 
gated to  a  municipality  to  Kraut  or  refuse  li- 
cense empowers  it  to  grant  such  exclusive  li- 
cense." 26  Oyc.  603;  Burlinrton,  etc..  Ferry 
Co.  V.  Davis,  48  Iowa,  133,  30  Am.  Rep.  390; 
Rosa  V.  New  Orleans,  1  I^i.  126;  Carroll  v. 
Campbell,  25  Mo.  App.  630. 

"The  power  to  grant  an  exclusive  license  must 
be  found,  we  think,  if  at  all.  in  other  words  of 
the  charter.  Upon  looking  into  it.  we  find  that 
it  conferred  the  'power  to  grant  and  refuse  li- 
cense.' Herein,  we  think,  was  conferred  the 
power  to  grant  an  exclusive  license.  The  pow- 
er to  license  necessarily  includes  the  power  to 
inhibit  tmlicensed  persons  from  doing  the  acts 
anthorized  by  the  license.  The  power  to  refuse 
license  necessarily  gives  the  power  to  limit  the 
issuance  of  licenses."  Burlington,  etc.,  Co.  v. 
Davis,  cited. 

Under  the  broad  power  given  by  this  char- 
ter, to  grant,  refuse,  and  revoke  licenses  to 
botel  keepers  and  operators  of  vehicles  kept 
for  hire,  and  to  regulate  them  for  the  inter- 
est and  convenience  of  the  inhabitants  of 
the  city,  the  commissioners  may  do  anything 
respecting  these  subjects  that  the  Legisla- 
ture Itself  could  do,  and,  as  we  have  'shown, 
that  power  is  almost  unlimited. 

For  the  grant  of  such  power,  reason  Is 
found  In  the  nature  of  these  subjects. 
Whether  a  hotel  or  tavern  should  be  permit- 
ted in  a  given  place  depends  upon  its  charac- 
ter and  how  It  is  conducted,  for  the  privi- 
lege Is  peculiarly  liable  to  abuse,  and  the 
comfort  of  the  traveling  public  demands  the 
maintenance  of  suitable  accommodations, 
just  as  in  the  case  of  a  ferry  or  other  provi- 
sion for  public  necessities  and  conveniences. 
Conveyances  on  the  streets,  for  the  use  of 
the  general  public,  are  of  the  same  charac- 
ter, and,  In  addition  to  this,  cabs,  hackney 
coaches,  omnibuses,  taxicabs,  and  hacks, 
when  unnecessarily  nnmerous.  Interfere  with 
ordinary  traffic  and  travel  and  obstruct  them. 
Prescription  of  routes  or  places  of  business 
for  them  is  a  fair,  reasonable,  and  efficaciotis 
means  of  preventing  such  results.  Nor  Is  It 
unreasonable  to  require  them  to  maintain 
the  service  dnrlng  prescribed  hours.  They 
are  engaged  In  a  public  service  which  the 
Legislature  may  always  regulate.  Nor  is 
there  any  constitutional  inhibition  of  legis- 
lative requirement  of  Indemnity  from  per- 
sons so  engaged,  against  injury  to  persons  or 
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property.  State  ex  rel.  Case  v.  Howell 
(Wash.)  147  Pac.  1150;  City  of  Portland  v. 
Western  Union  Telegraph  Co.  (Or.)  146  Pac. 
148;  Springfield  Water  Co.  v.  Darby,  199 
Pa.  400,  49  Atl.  275. 

[7,8]  While  this  ordinance  is  said  to  be 
discriminatory  in  favor  of  omnibuses,  taxi- 
cabs,  hacks,  and  other  vehicles  kept  for  hire, 
not  of  the  class  described  in  the  ordinance, 
and  against  that  class,  there  is  no  sugges- 
tion, In  the  petition  for  the  writ  or  In  the 
argument,  of  the  existence  of  "jitney  busses" 
In  the  city  not  included  by  the  description. 
The  price  charged  is  made  an  element  of  the 
description,  and.  If  there  were  "Jitney  bus- 
ses" charging  more  than  15  cents,  this  might 
operate  as  a  classification  with  reference  to 
the  price  charged  for  service  and  render  the 
ordinance  unreasonable.  In  the  opinion  of 
a  majority  of  the  members  of  this  court,  it 
would.  But  there  Is  no  pretense  of  the  ex- 
istence of  such  vehicles,  and,  if  there  are 
such,  we  have  no  Judicial  knowledge  of  them. 
The  popular  name  of  the  vehicle  signifies  tlie 
contrary.  A  "jitney  bus,"  charging  more 
than  5  cents  as  the  ordinary  fare,  would  be 
a  contradiction  in  terms,  and  the  ordinan(« 
may  be  amenable  to  criticism  for  misdescrip- 
tion, on  that  ground,  but  clearly  not  void 
for  that  reason. 

[9]  The  ordinance  is  not  obnoxious  to  the 
provisions  of  chapter  43B  of  the  Code  of 
1913,  regulating  motor  vehicles  generally, 
nor  within  the  scope  thereof,  except  In  so 
far  as  it  Imposes  the  duty  of  state  regula- 
tion and  a  state  tax  and  prescribes  the  law 
of  the  road.  These  vehicles  ar6  more  than 
mere  automobiles  incidentally  used  by  the 
citizens  for  purposes  of  business  and  pleas- 
ure. They  Include  an  additional  element, 
common  carriage,  bringing  them  within  the 
municipal  power  of  control,  Just  as  horse- 
drawn  carriages  end  other  vehicles  fall  with 
in  it,  by  reason  of  the  peculiar  uses  made  of 
them. 

Our  conclusion  Is  that  the  ordinance  Is 
free  from  constitutional  and  other  defects, 
and  therefore  valid.  It  may  be  burdensome 
and,  in  the  opinion  of  many  people,  oppres- 
sive and  unwise,  just  as  many  other  valid 
laws  are  regarded.  But  the  question  sub- 
mitted here  is  one  of  municipal  power,  not 
policy.  With  the  latter  the  courts  have  noth- 
ing to  do,  nor  can  they  overthrow  laws,  or- 
dinances, or  regulations  made  by  competent 
authority,  merely  because,  in  the  opinion  of 
the  Judges,  they  might  or  should  have  been 
made  more  liberal  or  less  rigorous.  Spedden 
V.  Board  of  Education,  81  S.  E.  724,  52  L.' 
R.  A.  (N.  S.)  163:  Charleston  v.  LltUepage, 
73  W.  Va.  156,  80  S.  E.  131,  51  L.  R.  A. 
(N.  S.)  353. 

B^or  the  reasons  stated,  the  discharge  pray- 
ed for  is  refused,  apd  the  relator  remanded 
to  the  custody  of  the  authorities  of  the  dty 
of  Huntington. 

LYNCH,  J.,  absent 
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STATE  ex  rd.  PETERS  t.  PINSON,  Mayor. 

et  al. 

(Supreme  Court  of  Appeals  of  West  Viri?inia. 

June  22.  1915.) 

fSyllabut  hy  the  Court.) 

1.  Municipal  Cobpobations  <S=>149  —  Offi- 
cebb—Tenube— Amendment  of  Chakteb. 

An  act  of  the  IiCRislatiire,  to  take  effect 
90  days  from  its  passage,  amending  the  charter 
of  a  city,  and  providinB  that  "all  persons  hold- 
ing  office  at  the  time  of  the  passage  of  this  act 
shall  continue  in  office  in  the  performd.nce  of 
their  duties  until  the  first  day  of  July,  one 
thousand  nine  hundred  and  fifteen,"  refers^  to 
those  officers  lawfully  holding  office  at  the  time 
the  act  takes  effect 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Sjj  327-332 ;  Dec  Di«. 
®=»149.] 

2.  Municipal  Cobpobations  «=»149  — Ofbi- 
cebs—Tenuke— Amendment  of  Giiabteb.  _ 

If,  between  the  passage  of  such  act  and  its 
taking  effect,  a  city  election  is  held  pursuant 
to  the  provisions  of  its  old  charter,  the  officers 
then  elected  are  entitled  to  hold,  and  not  those 
in  office  at  the  time  of  the  passage  of  the  act 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  327-332;  Dec  Dig. 
<S=>149.] 

3.  Statutes  ®=»199— Constbuction— "At  the 
Time  of  the  Passage  of  This  Act." 

The  term,  "at  the  time  of  the  passage  of 
this  act"  used  in  an  act  of  the  Legislature 
which  does  not  take  effect  until  90  days  after  its 
passage,  generally  means  the  time  the  act  takes 
effect,  and  not  the  time  when  it  is  passed. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S  277:  Dec  Dig.  <S=>199.] 

Original  application  for  'mandamus  by  the 
State,  on  relation  of  J.  W.  Peters,  against 
one  Pinson,  Mayor,  and  others.  Peremptory 
writ  refused. 

Burdett  &  White,  of  Charleston,  for  peti- 
tioner. Vinson  &  Thompson,  of  Huntington, 
G.  R.  C.  Wiles,  of  Williamson,  and  Campbell, 
Brown  &  Davis,  of  Huntington,  for  respond- 
ents. Wells  Goodykoontz,  of  Williamson,  and 
John  H.  Holt,  of  Huntington,  amicl  curiie. 

WILLIAMS,  J.  [1-3]  By  an  act  passed 
February  8,  1915,  to  take  effect  In  90  days 
from  its  passage,  the  Legislature  amended 
the  charter  of  the  city  of  Williamson.  On 
the  first  Thursday  of  April,  1915,  a  city  elec- 
tlou  was  held  under  the  old  charter.  Relator 
was  then  serving  as  councilman  from  the  Sec- 
ond ward  of  said  city,  having  been  elected 
at  the  next  preceding  election  to  serve  for  a 
biennial  period  beginning  the  1st  of  May, 
1913.  At  the  1916  election  all  the  old  ofllcers 
were  re-elected,  except  relator,  who  was  not 
a  candidate,  and  respondent  Nunemaker  was 
elected  in  his  stead  as  councilman  from  the 
Second  ward,  and  is  now  serving  as  such. 
By  this  proceeding  relator  seeks  to  oust  him 
and  obtain  possession  of  the  office.  The  que.s- 
tiOD  to  be  decided  is:  Which  of  the  two 
claimants  is  Justly  entitled  to  the  office  at 
the  present  time?  Relator  claims  it  by  vlr- 
tne  of  the  new  charter,  which  did  not  go  into 
etfect  until  the  8th  of  May,  1915,  8  days 


after  the  expiration  of  the  term  for  which  be 
was  elected;  and  respondent  claims  it  by 
virtue  of  his  election  on  the  first  Thursday 
of  April,  1915,  under  the  provisions  of  the 
old  charter,  which  he  insists  remained  in 
force  until  the  new  one  took  effect.  A  de- 
cision of  the  issue  calls  for  a  construction 
of  section  54  of  the  new  cliarter,  which  reads 
as  follows: 

"All  persons  holding  office  at  the  time  of  the 
passage  of  this  act  shall  continue  in  office  in  the 
performance  of  their  duties  until  the  first  day 
of  July,  one  thousand  nine  hundred  and  fifteen, 
and  until  the  appointment  and  qualification  of 
the  commissioners  as  provided  for  in  section 
ten  herein.  When  such  appointment  has  been 
made  and  the  appointee  shall  hare  taken  the 
oath  of  office,  then  the  term  of  the  officers  acting 
for  said  city  at  the  time  this  act  shall  take  ef- 
fect shall  expire  on  the  thirtieth  day  of  June. 
one  thousand  nine  hundred  and  fifteen." 

Section  10,  referred  to,  provides  that  the 
first  election  of  officers  under  the  new  charter 
shall  be  held  on  the  first  Thursday  in  June, 
1917,  and  makes  it  the  duty  of  the  Governor, 
on   or   before  the   first    ^ursday   in    Jnne, 
1915,  to  appoint  five  commissioners,  not  more 
than  three  of  whom  shall  be  of  the  same  po- 
litical party,  whose  terms  of  office  shall  be- 
gin on  the  1st  of  July,  1915,  and  continue  un- 
til the  30th  of  June,  1917,  and  until  their 
successors  are  elected  and  qualified.     Rela- 
tor's counsel  insist  that .  the  first  clause  of 
section  54  expressly  continued  him  In  office 
until  the  1st  day  of  July,  1915,  because  he 
was  In  office  on  the  8th  of  February,  1915, 
when  the  act  was  passed.    The  soundness  of 
that  contention,  however,  depends  on  what 
the  Legislature-  intended  by  the  use  of  the 
term  "at  the  time  of  the  passage  of  this  act'* 
Did  it  thereby  intend  the  time  the  act  was 
passed,  or  the  time  when  it  was  to  take  ef- 
fect?    Not  having  otherwise  directed  by  a 
two-thirds  vote,    as  the   Legislature  might 
have  done,  the  act  did  nqt  take  effect  nhtil 
90  days  after  its  passage.    Section  30,  art  6, 
Constitution.     No  purpose  to  supersede  the 
election,  provided  by  the  old  charter  to  be 
held  on  the  first  Thursday  in  April,  1913,  is 
otherwise  shown  than  by  section   54;    pro- 
vided, however,  the  words  "at  the  time  of  the 
passage  of  this  act"  do  inferentially  indicate 
such  purpose,  which  Is  not  conceded.    Unless 
those  terms  can  be  properly  interpreted  ac- 
cording to  relator's  contention,  there  is  noth- 
ing in  the  new  charter  from  which  It  can 
even  be  inferred  that  the  city  election,  com- 
ing between  the  dates  of  the  passage  of  the 
act  and  its  taking  effect,  was  superseded. 
The  last  clause  of  section  54,  providing  that 
"the  terms  of  the  officers  acting  for  said  dty 
at  the  time  this  act  shall  take  effect  shall 
expire  on  the  thirtieth  day  of  June,  one  thou- 
sand nine  hundred  and  fifteen,"  seems  to  in- 
dicate that  the  Legislature  meant,  by  the 
term  "passage  of  this  act,"  the  time  when  it 
was  to  take  effect    However,  the  last  clause 
harmonizes  with  either  construction  of  the 
first  clause.     The  old  charter  was  in  force 
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when  respondent  was  elected;  and  tbe  pur- 
pose to  abolish  the  election  therein  provided 
to  be  held  on  the  first  Thursday  in  April, 
1915,  Is  not  clearly  Indicated  In  the  new  char- 
ter. In  legal  contemplation  the  term  "at  the 
time  of  the  passage  of  this  act,"  in  section  54, 
relates  to  the  time  when  the  act  takes  ef- 
fect. This  construction  is  supported  both  by 
reason  and  the  weight  of  authorities.  Mills  v. 
State  Board  of  Osteopathic  Registration  and 
Examination,  135  Mich.  525,  98  N.  W.  19,  3 
Ann.  Cas.  735;  Shook  v.  Laufer  (Tex.  Civ. 
App.)  100  S.  W.  1042;  State  v.  Bentley,  80 
Kan.  227,  101  Pac  1073;  Harding  v.  People, 
10  Colo.  387, 16  Pac.  727;  State  v.  Bemis,  45 
Neb,  724,  64  N.  W.  S48;  Rogers  v.  Vass,  6 
Iowa,  405;  Schneider  ▼.  Hussey,  2  Idaho 
(Hash.)  8, 1  Pac.  343 ;  Matter  of  Howe,  etc., 
48  Hon  (N.  T.)  235. 

The  constitutionality  of  the  provision  In 
section  10,  authorizing  the  Governor  to  ap- 
IK>lnt  dty  commissioners  to  hold  office  until 
the  30th  of  June,  1917,  is  assailed  on  the 
gronnd  that  it  contravenes  the  principle  of 
local  government.  A  determination  of  that 
constitutional  question,  however,  is  not  es- 
sential to  a  decision  of  the  issue  here  in- 
volved, and  we  express  no  opinion  respecting 
it ;   in  fact,  it  would  be  Improper  to  do  sa 

Respondent  is  clearly  entitled  to  the  office 
of  councilman  of  the  city  of  Williamson  un- 
til the  39th  day  of  June,  1915.  We  express 
no  opinion  as  to  whether  he  wUl  be  entitled 
to  it  thereafter. 

The  peremptory  writ  is  refused 

LYNCH,  J.,  absent. 

(Id  Oft.  App,  522)  ■ 

J.  H.  SCHROBTER  &  BRO.  v.  SLIDER. 

(No.  5998.) 

(Court  of  Appeals  of  Georgia.    June  28,  1915.) 

(Syllalug  by  the  Court.) 

1.  Affeai.  and  Eebob  ®=9l003  —  Vebdict  — 

BVIDENOE. 

It  is  not  within  the  province  of  this  court  to 
set  aside  a  verdict  returned  by  a  jury,  where 
there  Is  evidence  accepted  by  them  as  true  which 
supports  their  finding  on  every  material  issue, 
even  should  it  appear  to  the  members  of  this 
court,  who  neither  heard  the  testimony  delivered 
nor  observed  the  demeanor  of  the  witnesses  on 
the  stand,  but  are  confined  to  the  record,  that 
the  weight  of  the  evidence  was  perhaps  against 
the  finding.  Upon  the  jury  rests  the  sole  re- 
sponsibility of  determining  what  witnesses  they 
will  believe,  and  this  court  cannot  attempt  to  an- 
alyze the  i>os8ible  reasons  for  their  belief,  if 
there  be  any  evidence  wai  ranting  the  verdict. 

[H^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  393&-3943;  Dec  Dig.  <8=a 
1003.] 

2.  Affxai.  and  Ebbob  «=»1051  —  Habicess 
Kbrob— Exclusion  of  Evidence. 

A  certain  "ledger  was  offered  in  evidence 
after  witnesses  for  defendant  had  sworn  it  was 
not  the  book  of  original  entry,  but  was  copied 
from  original  expense  books  and  original  checks, 
and  op  to  the  time  this  ledger  was  offered  in 
evidence  none  of  the  original  expense  books  and 
(Htiecks  had  been  offered."  The  evidence  disclos- 
ed that  the  book  tendered  in  evidence  was  "made 
up   from  original   expense  books  furnished   by 


plaintiff,"  and  that  It  was  "posted  from  the  orig- 
inal expense  books  and  checks,"  which  "canceled 
checks  corresponded  with  all  checks  on  this  ac- 
count" against  the  plaintiff  on  the  book  tender- 
ed, and  which,  together  with  the  "original  ex- 
pense books"  themselves,  were  in  existence,  were 
in  the  possession  of  the  defendants,  and  were  ac- 
tually Introduced  in  evidence.  To  afford  ground 
for  reversal,  both  error  and  injury  most  concur : 
and  even  if  the  book  which  was  rejected  should 
have  been  admitted  for  any  reason  as  a  book  of 
original  entry,  its  exclusion  could  have  worked 
no  harm  to  the  plaintiffs  in  error,  who  proved 
the  same  facts  by  original  memoranda  which 
they  were  permitted  to  introduce. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent.  Dig.  §5  4161-4170;  Dec.  Dig.  <g=»1051.] 

3.  Deniai.  of  New  Tbial. 

The  appellate  division  of  the  municipal 
court  of  Atlanta  did  not  err  in  overruling  the 
mdtion  for  a  new  triaL 

Error  from  Municipal  Court  of  Atlanta. 

Action  between  J.  H.  Schroeter  &  Bro.  and 
J.  R.  Slider.  Trom  the  Judgment,  J.  H. 
Schroeter  &  Bro.  bring  error.    Affirmed. 

Dillon,  Burress  &  Kobak,  of  Atlanta,  for 
plaintiffs  in  error.  T.  B.  Higdon,  of  Atlanta, 
for  defendant  in  error. 

WADE,  J.    Judgment  affirmed. 

^''^^'"'^  a6  Oft.  App.  US) 

BOWMAN  T.  WINN.  Sheriff.     (No.  5882.) 
(Court  of  Appeals  of  Georgia.     July  2,  1915.) 

(Syllabui  iy  the  Court.) 

1.  JvDGUENT  «=»139,  162— Default— Refus- 
Ai.  to'Opbn— Dibcbetion. 

A  motion  to  open  a  default  judgment  is 
addressed  to  the  sound  legal  discretion  of  the 
judge,  and  this  discretion  cannot  be  said  to  have 
been  abused  when,  after  a  hearing  upon  the 
only  valid  ground  of  the  motion,  upon  conflict- 
ing testimony,  he  adjudges  that  that  ground  of 
the  motion  is  not  sustained  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  149,  178;  Dec.  Dig.  <$=9l39,  162.J 

2.  Replevin   «s»69—Tboveb  —  Issues  —  Evi- 
dence. 

A  defendant  in  an  action  of  trover,  who  has 
failed  to  file  an  issuable  defense,  is  restricted, 
in  his  cross-examination  of  the  witnesses,  to  an 
inquiry  as  to  the  value  of  the  property,  and 
cannot  contest  the  plaintiff's  title  or  ri^bt  of 
possession,  as  the  case  may  be,  by  testimony, 
for  the  reason  that  he  has  failed  to  file  any 
plea  which  denies  tbe  plaintiff's  title  or  right  of 
possession. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  $|  257-279;  Dec.  Dig.  <3=»e9.J 

3.  Replevin  €=»72— Tboveb— Pboof  of  Own- 
ebship. 

In  an  action  of  trover,  brought  by  a  sheriff 
or  other  levying  officer  as  nominal  plaintiff,  for 
the  use  of  another,  the  nominal  plaintiff's  own- 
ership of  the  chattel  is  sufficiently  established  if 
it  be  shown  that  the  title  to  the  property  is  in 
fact  in  the  usee,  for  whose  benefit  the  action  was 
instituted. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent.  Dig.  IS  292-295;   Dec.  Dig.  <g=»72.I 

4.  Tbial  «=3l68— Dibection  of  Vkbdict^-Ev- 

IDENCE. 

A  judgment  directing  a  verdict  will  not  be 
reversed,  when  the  finding  directed  was  de- 
manded by  the  evidence. 

[Ekl.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  341,  376-380;    Dec.  Dig.  <8=»168.] 
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Error  from  City  Cioiirt  of  Hoogton;  A.  C. 
Riley,  Judge. 

Action  by  Q.  W.  Winn,  Sheriff,  for  the  nse 
of  A.  J.  Evans,  agatost  E.  W.  Bowman. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

B.  N.  Holtzclaw,  of  Perry,  for  plaintiff  In 
error.  G.  U.  Shepard,  of  Ft  Valley,  for  de- 
fendant In  error. 

RUSSELLv  C.  J.  Winn,  sheriff,  for  the 
use  of  A.  J.  Evans,  instituted  an  action  in 
trover  against  Bowman,  to  recover  certain 
mules.  The  plaintiff  elected  to  take  a  mon- 
ey verdict,  and  at  the  condnslon  of  the  evi- 
dence the  court  directed  a  verdict  for  the 
plaintiff.  There  is  no  complaint  that  the 
amount  of  the  verdict  is  not  authorized  by 
the  evidence,  but  it  is  insisted:  (1)  That  the 
court  erred  in  refusing  to  open  the  default 
and  to  permit  the  defendant  who  had  filed 
no  answer  at  the  appearance  term,  to  plead; 
(2)  that  the  court  erred  in  refusing  to  permit 
the  defendant  to  cross-examine  Evans,  the 
real  plaintiff,  as  to  any  fact,  except  the  val- 
ue of  the  mules  sued  for;  and  (3)  that  the 
court  erred  in  directing  a  verdict  In  favor 
of  the  plaintiff,  because  the  plaintiff  faUed 
to  show  that  the  mules  belonged  to  Winn, 
sheriff,  for  the  use  of  Evans,  and,  on  the  con- 
trary, it  was  shown  by  undisputed  evidence 
that  they  were  the  property  of  A.  J.  Evans. 

[1]  1.  We  do  not  think  the  court  erred  in 
refusing  to  open  the  default.  Section  5656 
of  the  CMl  Code  declares  that: 

"At  the  trial  term  the  judge  in  his  discretion, 
upon  payment  of  costs,  may  allow  the  default 
to  be  opened  for  providential  cause  preventing 
the  filing  of  a  plea,  or  for  excusable  neglect,  or 
where  the  jndge,  from  all  the  facts,  shall  deter- 
mine that  a  proper  case  has  been  made  for  the 
default  to  be  opened  on  terms  to  be  fixed  by  the 
coart.  In  order  to  allow  the  default  to  be  tbus 
opened,  the  showing  sball  be  made  under  oath, 
shall  set  up  a  meritorious  defense,  shall  offer 
to  plead  instanter,  and  announce  ready  to  pro- 
ceed with  the  trial." 

In  this  case  the  defendant  set  up,  as  rea- 
sons for  opening  the  default:  (1)  That  he 
was  ignorant  that  the  statute  required  a 
plea  to  be  filed  at  the  appearance  term ;  and 
(2)  that  the  defendant  was  told'  by  Winn, 
sheriff,  that  the  defendant  had  a  good  title 
to  the  mules.  It  is  evident  that  the  trial 
judge  correctly  sustained  a  demurrer  to  these 
two  grounds  of  the  motion  to  op^i  the  de- 
fault, for  neither  ignorance  of  the  law  nor 
the  advice  of  a  sheriff  would  excuse  the  de- 
fendant for  failure  to  file  his  defense  in  time. 
In  the  third  ground  of  the  motion  the  de- 
fendant averred  that  the  plaintiff's  attorney 
informed  him,  in  response  to  an  inquiry,  that 
"there  was  nothing  to  It,  and  it  was  all  off," 
and  that  by  these  remarks  be  was  misled  and 
made  to  believe  the  case  would  be  dismissed 
or  discontinued,  and  that  therefore  It  was  not 
necessary  for  him  to  do  anything  further  or 
even  to  employ  an  attorney.  The  plaintiff 
traversed  the  grounds  of  the  motion  to  open 
the  default;  and,  upon  the  issue  thus  formed, 


the  court  heard  evldencei  l%e  defendant 
testified  In  effect  to  the  statements  alleged 
by  him  to  have  been  made  by  the  plaintiS's 
counsel,  and  that  attorney  testified  that  he 
had  never  made  any  such  statements  to  the 
defendant  or  to  any  one  else ;  that  be  at  one 
time  told  the  defendant  that  he  thought  the 
defendant  "had  him,"  but  that  be  was  going 
to  do  all  he  could  to  recover  the  mules.  He 
testified  that  he  made  a  proposition  to  give 
the  defendant  his  fee,  amountiog  to  $50  or 
$60,  in  another  case.  If  he  would  restore  the 
mules  to  Evans,  and  that  the  defendant  re- 
plied with  a  counter  proposltloa  which  he 
(the  attorney)  would  not  even  consider.  Ac- 
cording to  the  testimony  of  this  attorney,  he 
never  sought  to  adviae  the  defendant,  and 
did  not  mislead  him.  If  the  attorney  made 
the  statement  which  the  defendant  attributed 
to  him.  It  would  have  constituted  a  legal 
fraud,  which  might  have  required  the  court 
to  open  the  default  under  the  provisions  of 
section  6656,  supra,  authorizing  the  opening 
of  a  default,  where  a  proper  case  has  been 
made.  However,  the  credibility  of  the  wit- 
nesses was  a  matter  for  the  court,  and.  It 
being  established  to  the  satisfaction  of  the 
trial  court  that  the  averments  of  that  ground 
of  the  motl<Mi  to  open  the  default  which  sec 
up  the  fraud  were  disproved.  It  cannot  be 
said  that  the  discretion  with  which  the  court 
was  clothed  was  abused. 

It  is  true  this  discretion  should  be  liberally 
construed  In  promotion  of  truth  and  Justice. 
Thompson  v.  Kelsey,  8  Ga.  App.  23,  68  S.  E. 
518.  The  requirement  as  to  punctuality  in 
.pleading  should  never  be  so  construed  as  to 
prevent  inquiry  Into  the  real  merits  of  a  case. 
Boss  V.  Doughty,  6  Ga.  Aih>'  458,  63  8.  E.  51& 
But  since,  as  held  in  Brawner  v.  Maddox,  1 
Ga.  App.  337,  58  S.  E.  278,  every  presumption 
is  against  the  abuse  of  this  trusted  discre- 
tion, and  the  maxim,  "Lex  vigllnntlbus,  non 
dormientibus  subvenit,"  applies  In  such  cases, 
one  who  moves  to  open  a  default  must  all^e 
and  prove  some  reason  good  In  law  why  be 
failed  to  make  a  defense  at  the  time  be  was  re- 
quired by  law  to  present  it  Florida  Central 
R.  Oo.  V.  Luke,  11  Ga.  App.  293,  75  S.  R  27a 
The  trial  Judge,  having  heard  evidoice  upon 
the  only  ground  of  the  motion  which  could 
have  entitled  the  movant  to  have  the  default 
opened,  and  having  upon  a  consideration  of 
that  evidence,  concluded  that  he  failed  to 
prove  this  ground,  and  exercising,  as  we 
must  assume,  his  undoubted  prerogative  to 
determine  the  credibility  of  the  witnesses 
who  testified,  the  one  In  support  of,  and  the 
other  in  opposition  to,  the  moticm  to  open  the 
default,  we  cannot  say  that  he  erred.  In 
the  present  case  the  motion  was  made  at  a 
term  succeeding  the  appearance  term,  and 
the  Code  section  whl(^  we  have  quoted  con- 
fers upon  the  judge  no  authority  to  open  de- 
faults for  reasons  which  fall  short  of  a  rea- 
sonable excuse  and  for  the  negligent  failure 
to  answer.  -Brucker  v.  O'Oonner,  115  Ga. 
95,  41  S.  E.  245.    On  the  lame  Bubject,  see 
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Kellam  t.  Todd,  114  Ga.  9S1,  982,  41  S.  ET. 
39,  and  citations ;  Ingalls  v.  Lamar,  115  Ga. 
296,  41  S.  E.  673;  Deerlng  Harvester  Co.  v, 
Thompson,  116  Ga.  418,  42  S.  B.  772. 

[2]  2.  Did  the  court  err  In  refusing  to  per- 
mit the  defendant  to  Interrogate  the  witness 
A.  J.  Evans  as  to  any  fact,  except  as  to  the 
^lue  of  the  mules  sued  for?  We  think  not 
The  petition  seems  to  contain  all  the  neces- 
sary and  proper  allegations,  and,  not  being 
denied  by  plea,  must  be  treated  as  being 
admitted.  This  left,  then,  only  the  question 
of  the  value  of  the  property  to  be  fixed  by 
evidence.  In  O'Conner  v.  Brudier,  117  Ga. 
452  (2),  43  S.  Ew  731,  which  was  a  suit  for 
personal  injuries,  where  the  defendant  was 
In  default,  the  Supreme  Court  held  that: 

"In  view  of  the  default,  the  only  question  that 
could  have  been  considered  was  the  amount  of 
damages.  The  defendant  had  the  right  to  contest 
this  issue  by  rigid  croBs-examination  or  by  the 
introduction  of  evidence,  but  had  no  right  to 
extend  the  examination  into  matters  of  fact 
confessed  by  the  failure  to  deny  the  allegations 
in  the  petition." 

Trover,  like  the  Issue  In  O'Conner's  case, 
supra,  sounded  in  tort,  and  it  would  seem 
that  the  rule  should  not  be  more  rigid  in  an 
action  for  personal  Injuries  than  in  an  action 
in  trover.  The  question  of  the  extent  to 
which  inquiry  into  testimony  affecting  the 
merits  of  a  case  Is  allowable  to  a  defendant, 
who  Is  in  default  In  various  actions,  Is  dis- 
cussed in  Durden  v.  Carhart  &  Bros.,  41 
Ga.  81 ;  Craig  v.  Pope.  48  Ga.  551 ;  Hayden 
V.  Johnson,  69  Ga.  106;  Stephens  v.  Gate 
City  Gas  Light  Co.,  81  Ga.  150,  6  S.  B.  838 ; 
Davis  V.  Wlmbeiaey,  86  Ga.  48,  12  S.  B.  208; 
Phillips  V.  Collier,  87  Ga.  66,  13  S.  E.  260. 
And  apon  consideration  of  these  decisions,  as 
well  as  the  controlling  authority  In  the  rule 
announced  In  O'Conner  v.  Brucker,  supra,  we 
conclude  tliat  the  trial  Judge  correctly  re- 
stricted the  defendant's  inquiry  to  the  sin^e 
question  as  to  the  value  Of  the  mules. 

[3,4]  3.  If  proof  that  the  mules  in  ques- 
tion were  the  property  of  A,  J.  Evans  would 
not  have  authorized  a  jury  to  find  for  the 
defendant,  because  the  suit  was  proceeding 
In  the  name  of  Winn,  sherlfT,  for  the  use  of 
A.  J.  Evans,  then  the  court  would  have  erred 
in  directing  a  verdict.  On  the  other  hand,  tf 
the  uncontradicted  evidence  of  A.  J.  Bvans 
that  the  mules,  for  the  recovery  of  which 
the  sheriff  had  instituted  an  action  in  behalf 
of  the  witness,  demanded  a  verdict  for  the 
plaintiff,  the  fact  that  a  verdict  was  directed 
would  afford  no  ground  for  reversal.  The 
witness  Evans  was  the  real  party  In  the 
case.  The  sheriff  was  a  mere  nominal  party, 
confessedly  bringing  the  suit  for  the  use  of 
Evans.  It  does  not  appear  from  the  evi- 
dence that  the  nominal  party  had  any  actual 
Interest  in  the  property,  and  the  prpof  that 
Evans  was  the  true  owner  of  the  property 
not  only  supported  the  allegations  of  the  pe- 
tition, but  demanded  the  finding  reached. 
Upon  the  coming  In  of  the  evidence  that  the 


real  plaintiff,  and  not  the  nominal  plaintiff, 
was  the  owner  of  the  property  sued  for,  the 
petition  might  have  been  amended  by  striking 
the  name  of  the  nominal  party  plaintiff  from 
the  action.  Civil  Code,  {  5690.  But,  in  any 
event,  the  failure  to  make  this  amendment, 
even  if  it  was  necessary,  was  cured  by  ver- 
dict We  hardly  think  it  was  necessary,  be- 
cause the  allegation  that  Winn,  sheritf,  was 
suing  for  the  use  of  Evans,  naturally  implied 
that  Evans  was  the  real  owner  of  the  prop- 
erty. 
Judgment  affirmed. 


(tt  Oa.  App.  EM) 
H.  0.  COPELAND  &  00.  v.  MONROE. 

(No.  5881.) 

(Court  of  Appeals  of  Georgia.    July  3,  1915.) 

(Svllabui  iv  the  Court.) 

1.  Attachment  ®=3l33,  136— Disuisbai.  and 
Nonsuit  ®=»67— Obal  Motion— Void  Bond 
— Pabtneb  as  Subbtt. 

An  oral  motion  is  not  sufficient  to  reach 
mere  amendable  defects  in  legal  proceedings,  but 
a  motion  to  dismiss  a  void  proceeding  is  in  or- 
der at  any  time,  as  well  at  the  trial  term  as  at 
the  appearance  term  of  the  case.  A  defective  at- 
tachment bond  is  amendable,  but  a  paper  pur- 
porting to  be  such  a  bond,  signed  by  a  plaintilT 
firm  as  principal,  and  with  no  other  security 
than  a  member  of  the  i>artnersbip  which  had 
signed  the  bond  as  principal,  is  void  as  an  at- 
tachment bond.  The  signature  of  an  individual 
member  of  the  partnership  adds  no  force  or  value 
to  the  obligation,  and  provides  no  additional  se- 
curity in  behalf  of  the  defendant,  and  hence  the 
signing  of  such  a  bond  by  one  of  the  members  of 
the  firm  individually  is  ineffectual  to  provide  se- 
curity upon  the  attachment  bond,  as  required 
by  law,  and  amounts  to  no  more  than  if -no  one 
bad  attempted  to  sign  the  attachment  bond  as 
security. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  jS  371-376,  37S-381,  383,  384 ;  Dec. 
Dig.  ^=>133,  136 ;  Dismissal  and  Nonsuit,  Cent 
Dig.  gg  161,  162;   Dec.  Dig.  «=5>67.] 

2.  NAifES  <8=9l8— Pbestjmption  or  Idewtitt. 

Upon  the  hearing  of  a  motion  to  dismiss  an 
attachment  upon  the  ground  that  no  bond  has 
been  given  as  required  by  law,  and  where  it  ap- 
pears from  the  record  that  the  name  of  the  per- 
son who  signed  the  attachment  bond  as  securi^ 
was  identical  with  that  of  one  of  the  alleged 
partners  in  whose  behalf  the  attachment  was 
sued  out  the  court  may  assume,  prima  faclo, 
that  the  partner  and  the  security  are  the  same 
individual,  and  it  devolves  upon  the  plaintiff  in 
attachment  to  show  that  the  security  on  the 
bond  was  in  fact  a  different  person  from  the 
partner  having  the  same  name. 

[Ed.  Note.— For  other  cases,  see  Names,  Cent 
Dig.  IS  1,  4,  17;   Dec.  Dig.  <8=>18.] 

3.  Attacement  €s>186— Bond— Amei7di(ent— 
St/ tote. 

The  provisions  of  section  5062  of  Civil  Code 
1910  apply  in  cases  where  an  attachment  bond 
is  insufficient  as  to  amount  or  where  the  solven- 
cy of  the  security  is  questionable,  but  this  sec- 
tion of  the  Code  does  not  authorize  the  amend- 
ment of  a  bond  which  is  absolutely  void,  or  per- 
mit the  filing  of  an  attachment  bond  for  the  first 
time  at  the  trial  term. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  §g  378-381,  383,  384;  Dec  Dig.  <&=> 
136.] 
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4.  Amendmbnt  —  Attachment  Bond  —  Void 
Bond. 

The  lower  court  did  not  err  in  refusing  to 
allow  the  amendment  of  the  attachment  bond, 
nor  in  dismissing  the  attachment  on  the  ground 
that  no  bond  bad  been  given  as  required  by  law. 

Error  from  City  Court  of  Thomasvllle ;  W. 
H.  Hammond,  Judge. 

Action  by  H.  C.  Copelaod  &  Co.  against 
Colon  Monroe.  From  a  Judgment  refusing  to 
allow  amendment  of  the  attachment  bond 
and  dismissing  the  attachment,  plaintiff 
brings  error.    Affirmed. 

Theodore  Titus  and  Lebbeus  Dekle,  both 
of  Thomasvllle,  for  plalntlfT  In  error.  Snod- 
grass  &  Maclntyre,  of  TbomasTlUe,  for  de- 
fendant In  error. 

BUSSELL,  G.  jr.    Judgment  affirmed. 


OS  oa.  App.  sny 

VAUGHN  V.  STATE.    (No.  6539.) 
(Court  of  Appeals  of  Georgia.     July  2,  1015.) 

(Syllabus  hv  the  Court.) 

1.  CsnaNAL  Law  .&=»913,  1050  —  Afpeai.  — 

PRESENTINO   QtlBSTIONS  IN    LiOWEB  COinTT— 

Exceptions— New  Tbiai>-Gbounds. 

Before  this  court  can  properly  consider  a 
judgment  overruling  a  plea  of  former  jeopardy, 
the  judgment  must  be  excepted  to  in  a  final  bill 
of  exceptions,  or  in  exceptions  pendente  lite.  A 
judgment  of  this  character  does  not  constitute  a 
ground  for  a  new  trial,  and  should  not  be  in- 
corporated in  a  motion  for  a  new  triaL  Collier 
V.  State,  8  Ga.  App.  371,  69  S.  E.  29. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2137-2145.  2856,  2658,  2660; 
Dec  Dig.  <S=»913, 1050.] 

2.  CoNvicnoN— Evidence— Ebbob. 

The  evidence  supports  the  verdict,  and  no 
error  appears  in  the  trial  on  the  merits. 

Error  from  City  Court  of  Griffin;  J.  J. 
Flynt,  Judge. 

Mill  Vaughn  was  convicted  of  a  crime,  and 
he  brings  error.    Affirmed. 

W.  H.  Connor,  of  Griffin,  for  plaintiff  In 
error.  Wm.  H.  Beck,  Sol.,  of  Griffin,  for  the 
iState. 

WADE,  J.    Judgment  affirmed. 


Clt  a%.  App.  687) 

CONTINENTAL  AID  ASS'N  v.  LEE. 

(No.  6182.) 

(Court  of  Appeals  of  Georgia.     July  2,  1915.) 

(Syllabut  iy  the  Court.) 

1.  Pbocedtibk  in  Munioipai,  Ooukt. 

The  act  establishing  the  municipal  court  of 
the  city  of  Macon  (Acts  1913,  p.  252)  provides 
the  same  rule  of  procedure  in  that  court  as  pre- 
vails in  the  superior  courts  of  this  state. 

2.  Masteb  and  Sebvant  «=>80— Wobk  and 
Labob  ®=3l4  —  Wbonqfui,  Dischaboe  or 

SEB  VA  NT— REKED  IES — D  AH  AOE8. 

One  who  is  employed  as  a  clerk,  and  who 
is  discharged,  has  the  right  of  electing  either  of 
three  remedies:  (1)  He  may  bring  an  immediate 
action  for  any  special  injury  received  from  the 
discharge;    (2)  he  may  wait  until  the  expiration 


of  the  term  for  which  he  was  employed,  and  sue 
for  the  entire  amount  due  him  under  the  con- 
tract; or  (3)  he  may  treat  the  contract  as  re- 
scinded and  seek  to  recover  upon  auantum  mer- 
uit the  value  of  the  services  actually  performed. 
Reasonably  construed,  the  present  suit  is  an  ac- 
tion to  recover  the  vtilue  of  the  plaindS's  serr- 
ices  for  the  entire  term  fixed  by  the  contract 
though  it  was  brought  before  the  expiration  of 
the  term;  and  a  finding  for  the  plaintiff  was  not 
supported  by  the  evidence.  Proof  that  the  plain- 
tiff was  willing  to  perform  the  services  for  the 
unexpired  part  of  the  term,  and  that  the  value  of 
the  services  as  fixed  by  the  contract  amounted  to 
$137.30,  would  not  authorize  a  recovery  of  that 
amount,  where  it  appeared  that  the  suit  was 
brought  prior  to  the  expiration  of  the  term. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §}  107-127 ;  Dec  Dig.  «=» 
80;  Work  and  Labor,  Cent.  Dig.  SS  ^-33; 
Dec  Dig.  «=:>14.] 

Error  from  Municipal  Court  of  Macon; 
Augustln  Daly,  Judge. 

Action  by  L.  A.  Lee  against  the  Continea- 
tal  Aid  Association.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

A.  L.  Dasher,  Jr.,  of  Macon,  for  plaintiff 
in  error.  Feagln  &  Hancock,  of  Macon,  for 
defendant  In  error. 

BUSSELL,  C  J.    Judgment  reversed. 

"  a«  Qa.  App.  U4) 

GEORGIA  NORTHERN  RT.  CO.  T.  SNELL- 

GROVB  &  BOZEMAN.    (No.  5850.) 
(Court  of  Appeals  of  Georgia.    May  17,  1916.) 

(Byllahui  by  the  Court.) 

1.  Pleadino  «=»248— Action  fob  Damages— 
Amended  Petition— New  Cause  of  Ac- 
tion. 

The  original  petition  alleged  certain  spe- 
cific damage  resulting  from  a  failure  by  the 
carrier  to  furnish  cars  for  the  movement  of  a 
shipment  of  lumber  in  response  to  a  written 
application  therefor,  duly  filed,  and  did  not 
seek  a  recovery  of  the  penalty  provided  for  by 
section  2635  of  'the  CivU  Code  of  1910,  or  by 
any  rule  of  the  Railroad  Commission,  and  the 
amendment  offered  by  the  plaintiff  setting  oot 
that  the  defendant  was  bound  by  a  definite 
express  contract  to  furnish  cars  for  the  pur- 
pose named,  did  not  add  a  new  and  distinct 
cause  of  action.  The  court  did  not  err  in 
overruling  the  demurrer  to  the  petition  as 
amended.  - 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i§  686,  687,  689-706,  708%,  7(»; 
Dec.  Dig.  «=»2487| 

2.  Caeeiebs  <&=»67— Oblioation  to  Ftjbhish 
Cabs— ExpBESS  Contbact— Defense. 

"The  obligation  of  a  carrier  to  furnish 
cars  to  a  patron  may  arise  either  from  the  doty 
imposed  by  law,  or  from  a  special  contract  be- 
tween the  earner  and  the  patron.  In  a  suit 
for  a  breach  of  a  special  contract  matters 
which  will  not  excuse  performance  of  the  con- 
tract, but  only  tend  to  excuse  performance  of 
the  general  duty  imposed  by  law,  are  not  rele- 
vant" Chattanooga  Southern  Railroad  Co.  t. 
Thompson,  133  Ga.  127,  65  S.  E.  285.  "Where 
the  obligation  springs  from  the  contract  the 
carrier  will  be  held  liable  in  all  cases  where  the 
circumstances  are  not  such  as  to  relieve  froiu 
the  performance  of  contracts  generally."  133 
Ga.  130,  65  S.  E.  287. 
(a)  There    was    evidence    in    behalf   of  the 
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plaintiff  from  which  the  jury  were  authorized 
to  infer  that  there  was  a  definite  contract  be- 
tween the  carrier  and  the  shipper  to  furnish 
the  cars,  the  failure  to  supply  which  was  the 
cause  of  the  damage  sued  for,  and  that  no 
sufficient  excuse  for  the  nonperformance  of 
such  contract  existed. 

(b)  The  contract  as  alleged,  and  as  shown  by 
the  proof  in  behalf  of  the  plaintiff,  which  was 
accepted  by  the  jury,  was  not  too  vague  or  un- 
certain to  afford  a  cause  of  action  for  its 
■  breach.  Chattanooga  Southern  Railroad  Co.  v. 
Thompson,  supra. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  224-229 ;    Dec.  Dig.  <S=67.] 

3.  Cabriebs  <S=5»44,  100— Violation  op  Pub- 
lic Duty— Rkcipeocal  Deuukraqk  Act- 
Application. 

The  act  of  1905  (Acts  1905,  p.  120),  known 
as  the  "reciprocal  demurrage  act,  is  applicable 
only  where  the  gist  of  the  plaintiff's  claim  is 
based  on  the  violation  of  the  carrier's  public 
duty,  irrespectave  of  contract.  Georgia  Coast 
&  Piedmont  Railroad  Co.  T.  Durrence  &  Sands, 
6  Gd.  App.  615,  65  S.  E.  583.  See,  also,  in 
this  connection,  Southern  Railway  Co.  v.  Mel- 
ton, 133  Ga.  277,  65  S.  E.  665. 

(d)  Where  the  gist  of  the  plaintiff's  claim 
as  set  out  in  his  petition  is  based  on  the  fail- 
ure of  the  carrier  to  perform  a  specific  con- 
tract, section  2635  of  the  Civil  Code  is  not 
applicable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  (I  120-122,  230,  427-433;  Dec.  Dig. 
<S=»44-,  100.] 


<&=»62 


Dissolution  — 


4.  Pabtnebship 
Pboof. 

Under  the  evidence,  the  jury  were  authoriz- 
ed to  find  that  the  partnership  between  the 
plaintiffs  had  not  been  dissolved  before  the  brins- 
ing  of  the  suit  in  the  firm  name,  notwithstand- 
ing the  firm  had  ceased  to  do  active  business, 
as  it  appeared  that  there  were  debts  due  the 
iirm,  in  process  of  collection,  and  no  final  set- 
tlement had  been  effected  between  the  parties. 
See  Harris  t.  Mathews,  107  Ga.  46,  82  S.  E. 
903. 

[E!d.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  8  86;    Dec.  Dig.  <e=362.] 

5.  Denial  of  New  Tbial. 

The  court  did  not  err  In  overruling  the 
motion  for  a  new  trial. 

Error  from  Superior  Court,  Colquitt  Coun- 
ty ;   W.  E.  Thomas,  Judge. 

Action  by  Snellgrove  &  Bozeman  against 
the  Georgia  Northern  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

J.  W.  Walters,  of  Albany,  and  Shlpp  ft 
Kline,  of  Moultrie,  for  plaintiff  in  error. 
Ja&  Ii.  Dowllng,  of  Moultrie,  for  defendants 
m  error. 

WADE,  3.    Judgment  affirmed. 


(It  Oa.  App.  4TS) 

ATLANTA   TELEPHONE   ft   TELEGRAPH 
CO.  V.  FAIN  et  al.     (No.  6047.) 

(Court  <A  Appeals  of  Georgia.    June  26,  1915.) 
(Syllaiui  hy  the  Court.) 

1.   PlTrriON— DlElTDBBEB. 

The  petition,  as  amended,  set  forth  a  cause 
of  action,  and  the  court  did  not  err  in  overrul- 
ing the  demurrer. 


2.  Payment  $s>85—Mistaek— Right  to  Re- 

COVEB. 

Where  money  is  paid  under  a  mistake  of 
fact,  or  in  ignorance  of  facts,  it  may  be  re- 
covered, if  the  circumstances  are  such  that  the 
party  receiving  it  ought  not  in  equity  and 
good  conscience  to  retain  it.  Camp  v.  Phillips, 
49  Ga.  456;  Pine  Belt  Lumber  Co.  v.  Morri- 
son, 13  Ga.  App.  455,  79  S.  E.  363.  Under 
the  facts  in  the  instant  case  it  is  clear  that  the 
plaintiffs  received  nothing  in  return  for  the 
payments  made  by  them,  and  there  is  nothing 
in  the  evidence  which  would  render  it  inequita- 
ble for  them  to  recover  this  money.  See,  also, 
Logan  V.  Sumter,  28  Ga.  242,  73  Am.  Dec.  755 ; 
Georgia  Railroad  Co.  v.  Crossley,  128  Ga.  35, 
57  S..B.  97. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  §§  272-281;    Dec.  Dig.  <8=>85.] 

3.  Judgment  and  Denial  of   New   Tbial 
Approved. 

The  evidence  authorized  the  Judgment. 
There  was  no  error  of  law,  and  the  court  did 
not  err  in  overruling  the  motion  for  a  new  trial. 

Error  from  Municipal  Court  of  Atlanta. 

Action  by  W.  L.  and  W.  M.  Fain  against 
the  Atlanta  Telephone  &  Telegraph  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Affirmed. 

Lewis  W.  Thomas,  of  Atlanta,  for  plain- 
tiff In  error.  Simmons  ft  Simmons,  of  At- 
lanta, for  defendants  in  error. 

BROYLES,  J.    Judgment  affirmed. 


a<  Qa.  App.  tii) 
MURPHEX  V.  SMITH.    (No.  5964.) 
(Court  of  Appeals  of  Georgia.    June  25,  1915.) 

(Svllahui  hy  the  Court.) 

1.  EJxeoution  «=>168— Levt  on  Realty— Af- 
fidavit OF  Illeoalitt  —  Fobthoomino 
Bond— Necessity. 

No  forthcoming  bond  is  required  upon  the 
filing  of  an  affidavit  of  illegality  interposed  to 
a  levy  on  realty.  The  provisions  of  section 
5305,  Civ.  Code  1910,  apply  to  levies  upon  per- 
sonalty only.  This  section  of  the  Code  and 
section  6040  should  be  construed  together. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  §{  487,  490-496;  Dec.  Dig.  «8=9 
168.] 

2.  Execution  «=»166— Affidavtt  of  Ille- 
gality—Attack ON  Judgment— Right, 

A  defendant  cannot,  by  afSdavit  of  illegal- 
ity, attack  a  judgment  for  any  cause  that  he 
could  have  set  up  as  a  defense  in  the  original 
suit  av.  Code  1910,  S  5311 ;  Butler  v.  Hall, 
7  Ga.  App.  777,  68  S.  E.  331.  In  this  case  the 
alleged  lack  of  service  uj>on  a  codefendant 
should  have  been  pleaded  m  the  original  suit, 
and  was  not  a  sufficient  ground  for  an  affidavit 
of  illegality. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §§  435,  486;    Dec.  Dig.  (S=>166.] 

8.  Execution  ®=>16^ArFiDAViT  of  Ille- 
gality— DiSCHABOE  IN  BANKBUPTCT. 

Where  the  affidavit  of  illegality  alleges 
that  the  judgment  debt  has  been  discharged  in 
a  court  of  bankruptcy,  it  is  error  to  dlsmiBS 
the  affidavit  because  of  failure  to  set  forth  or 
attach  a  copy  or  abstract  of  the  record  of  the 
proceedings  in  that  court  It  is  not  necessary 
that  the  affidavit  shall  contain  this,  but  it 
should  be  submitted  as  evidence  upon  the  trial. 
[Ed.  Note. — For  other  cases,  see  Execution. 
Cent  Dig.  §g  487,  490-496;   Dec.  Dig.  «=168.] 
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4.  Bankbtjptct  4s»20  —  Levy  —  Pbopebtt 
subject— homesnsad   exemption  —  bank: 

BUPTCY. 

A  homestead  exemption,  set  apart  by  the 
court  of  bankruptcy,  is  no  more  subject  to  be 
levied  on  than  if  it  had  been  set  apart  by  the 
ordinary  of  the  county.  Ross  v.  Worsbam,  65 
Ga.  «24;  Evans  t.  Uounsaville,  115  Ga.  6S4, 
42  S.  E.  100. 

[EJd.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  J  23;    Dec  Dig.  «=»20.] 

6.  Homestead  «=al07— Liabiuty  foe  Debt 

— ENFOBCEMENT— L#EV  Y—  VALIDITY. 

Where  a  homestead  is  being  levied  on,  and 
the  fi.  fa.  fails  to  show  upon  its  face  a  lien 
superior  to  the  homestead,  and  where  the  plain- 
tiff in  fi.  fa.  has  not  filed  the  affidavit  required 
by  section  8400,  av.  Code  1910,  the  levy  ia 
proceeding  illegally. 

[Ed.  Note.— EV>r  other,  cases,  see  Homestead, 
Cent.  Dig.  {{  166,  160,  168-172;  Dec  Dig. 
<8=»107.]  . 

6.  DiSMisaAi,  or  Affidavit  of  Illeoaxitt. 

The  court  erred  in  dismissing  the  alfidnvit  of 
illegality. 

Error  from  City  Coart  o£  Floyd  County; 
J.  H.  Reece,  Judge. 

Action  between  M.  M.  Murphey  and  John 
M.  Smith.  From  the  Judgment,  Smith  brings 
error.    Reversed. 

John  W.  Bale,  of  Rome,  for  plaintiff  in  er- 
ror. M.  B.  Ettbanka,  of  Rome,  for  defend- 
ant In  error. 

BROYLES,  J.   Judgment  reversed. 


at  Qs.  App.  484) 

MORGAN  v.  LAMB.     (No.  6217.) 
(Court  of  Api>eals  of  Georgia.    June  25,  1915.) 

(Byllabut  ly  the  Court.) 

1.  New  Tbiax  «=»11— Poweb  to  Gbant— Dis- 

CBBTION— Second  New  Tbiai.. 

The  first  grant  of  a  new  trial  does  not 
exhaust  the  discretion  of  the  trial  judge  rel- 
atively to  the  grant  or  denial  of  another  trial, 
whore  it  appears  from  the  record  tliat  the 
evidence  in  support  of  the  verdict  was  weak 
and  unsatisfactory,  or  the  decided  prepondcr- 
ande  of  the  testimony  was  on  the  side  of  the 
losing  party ;  but,  in  the  second  grant  of  a  new 
trial,  that  discretion  is  not  so  ample  and  must 
be  exercised  with  great  caution. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  {}  14-16;    Dec  Dig.  <S=3ll.] 

'Z.  New  Tbial  €=3ll— Discbetion  —  Seoond 

Vebdict. 

The  trial  judge  did  not  abuse  his  discre- 
tion in  gruntiut;  a  new  trial,  notwithstanding 
the  verdict  cumplained  of  was  a  second  ver- 
(iitt  in  favor  of  tlje  same  party, 

[Kd.  Note. — l'\)r  other  cases,  see  New  Trial, 
Cent.  Dig.  |i  14-16;   Dec.  Dig.  <g=all.] 

Error  from  City  Court  of  Waycross;  John 
C.  McDonald,  Judg& 

Action  by  Henry  Morgan  against  E.  T. 
Lamb,  receiver.  Verdict  for  plaintiff.  From 
an  order  granting  a  new  trial,  plaintiff 
brings  error.    Affirmed. 

Parker  ft  Walker,  of  Waycross,  for  plain 
tiff  in  error.  Boiling  Whitfield,  of  Bruns- 
wick, and  J.  Lw  Sweat,  of  Waycross,  for  de- 
fendant in  error. 


WADE,  J.  This  was  an  action  by  a  father 
to  recover  damages  for  the  homicide  of  his 
son,  a  negro,  16  years  of  age  at  the  time  of 
his  death.  The  sole  witness  In  behalf  of  the 
plaintiff  as  to  the  manner  in  which  the  de- 
ceased met  his  death  was  James  B.  McCrary, 
who  testified  that  he  himself  was  on  a  train 
of  the  defendant  railway  company  going  from 
Waycross  to  Bolen  station,  and  that  between 
I^aywood  (another  station)  and  Bolen  he  saw 
the  deceased  come  into  the  negro  coach  and 
approach  the  "news  butch,"  who  sold  news- 
papers, candy,  and  Tarions  other  things  on 
the  train,  and  stand  there  talking  for  a  time, 
hut  did  not  see  him  purchase  any  merchan- 
dise, though  he  had  some  money  In  his  band 
at  the  time;  that  the  conductor  and  the 
porter  started  to  enter  the  white  coach,  but 
seeing  the  deceased,  Ira  Morgan,  they  tam- 
ed in  haste,  and  one  of  them  caught  tbe-boy 
by  his  shirt  sleeves  and  shoved  him  oat  of 
the  door;  that  the  conductor,  whose  name 
was  Morris,  and  the  porter,  Ernest  Mont- 
gomery, caught  the  boy  by  the  sleeves  Im- 
mediately after  entering  the  colored  coach, 
and  went  out  of  the  front  door  of  the  coach 
"and  shoved  him  off  and  came  back  Into  the 
colored  coach,"  and  the  conductor  said,  "That 
damn  negro  don't  mind  hitting  the  cross- 
ties,"  and  the  porter  laughed;  that  he  saw 
the  porter  catch  the  deceased  by  the  "neck 
of  his  collar  and  shove  him  off,"  as  he  got 
up  on  the  side  of  the  seat  he  was  sitting  on 
and  leaned  through  the  window  and  could 
just  get  a  glimpse  of  the  porter's  hand,  and 
saw  the  boy  going  off  just  as  he  fell  from  the 
train;  that  the  train  was  running  pretty 
fast,  and  that,  when  the  deceased  fell  there- 
from, he  burst  his  head  open ;  that  this  hap- 
pened about  three-quarters  of  a  mile  trmn 
Haywood  station,  and  the  witness  was  sit- 
ting at  the  time  on  a  seat  with  a  man  named 
Ben  Smith,  the  witness  on  the  left  side  next 
to  the  passage  between  the  seats,  and  Ben 
next  to  the  window.  On  cross-examination 
this  witness  was  Interrogated  as  to  his  testi- 
mony at  the  coroner's  inquest,  and  he  ad- 
mitted that  he  had  not  then  told  all  he  was 
now  telling,  though  he  said  the  oath  bad 
been  administered  to  talm  from  a  certain 
book,  and  it  later  appeared  that  the  oath  so 
administered  was  to  tell  "the  truth,  the  whole 
truth,  and  nothing  but  the- truth."  He  ex- 
plained that  he  had  been  advised  by  a  girl 
with  whom  he  was  "going,"  as  well  as  by 
other  apparent  friends  of  bis,  that  the  less 
he  had  to  say  about  the  matter  the  better  It 
would  be  for  him,  and  therefore  be  "told 
only  a  little  to  the  coroner  and  his  jury" 
when  sworn  as  a  witness  there,  and  "held 
back  the  balance  of  [bis]  testimony,"  thoagb 
he  said  that.  If  not  mistaken,  be  bad  an- 
swered all  the  questions  asked  him  at  the  In- 
quest. 

There  was  testimony  from  the  father  of 
the  deceased  that  he  saw  bis  son's  dead 
body,  and  found  tbe  head  "broken  In  and  his 
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brains  knocked  out" ;  that  Haywood  station, 
where  It  appears  the  boy  entered  the  train, 
was  a  flag  station  only,  and  no  tickets  were 
sold  there;  that  when  he  reached  the  body 
of  his  son  there  were  two  nickels  lying  by  the 
body,  which  would  have  been  sufBcient  to 
pay  for  a  ticket  from  Haywood  to  Bolen, 
but  he  did  not  know  what  money  the  boy 
had,  as  he  was  not  there  and  had  not  seen 
him  In  a  week,  and  knew  nothing  about  the 
occurrence;  that  the  boy  earned  |1.50  per 
day  and  helped  to  support  him  and  his  fam- 
ily ;  that  he  boarded  his  son  free  of  charge, 
and  bought  the  boy's  clothes,  as  he  received 
all  of  his  son's  wages. 

The  coroner,  who  held  the  Inquest,  testified 
that  the  body  of  the  deceased  was  found  ly- 
ing with  the  head  about  one  or  two  feet  from 
the  end  of  the  railroad  cross-ties,  and  the  feet 
towards  the  ditch,  and  the  head  was  bruised 
badly  on  the  side  of  the  forehead  and  broken 
In,  and  he  saw  signs  indicating  where  the 
head  hit  the  end  of  the  ties  near  which  the 
body  was  lying;  that  a  can  of  Prince  Albert 
tobacco,  a  pacluige  of  baking  powders,  a  cap, 
10  cents  in  cash,  a  handkerchief,  and  a  pocket- 
knife  were  found  with  the  body;  that  he  as- 
sumed that  the  death  had  been  brought  about 
by  a  fall  from  the  train,  for  the  reason  that 
the  body  was  found  by  the  railroad  track,  and 
no  other  cause  was  known;  that  at  the  In- 
quest the  witness  McCrary  testified  that  Ira 
Morgan  got  aboard  the  train  and  "went  to 
the  news  butch  and  seemed  to  buy  something, 
then,  after  the  train  started  and  left  Hay- 
wood for  some  distance,  walked  to  the  plat- 
form like  he  was  going  to  get  oft;  *  *  * 
the  conductor  and  porter  were  behind  him; 
that,  when  the  conductor  and  porter  came 
back  again  through  the  car,  he  heard  them 
say,  That  negro  must  not  mind  getting  off 
a  train;'"  that  he  was  familiar  with  the 
construction  of  railroad  coaches,  and  it  was 
Impossible  to  look  through  an  Atlanta,  Birm- 
ingham &  Atlantic  passenger  car  window  and 
see  what  is  going  on  on  the  steps  of  the  coach 
In  front  of  him;  that  he  had  noticed  a  little 
strip  of  Iron  just  outside  of  the  coach  win- 
dows about  three  or  four  inches  wide,  and 
that,  if  a  man  sitting  Inside  the  coach  went 
to  look  out  of  a  window,  he  would  have  to 
put  his  head  tar  enough  out  to  look  around 
the  strip  of  iron  to  see  what  was  going  on  In 
front  of  him,  and  it  was  only  possible  to  raise 
the  Atlanta,  Birmingham  &  Atlantic  windows 
half  way ;  that  when  McCrary  was  question- 
ed before  the  coroner's  jury,  and  asked 
specifically  if  he  knew  anything  more  about 
the  matter,  he  said  he  did  not ;  that  this  was 
all  he  knew  about  It 

The  conductor,  J.  S.  Morris,  testified  that  he 
knew  absolutely  nothing  about  any  negro  who 
was  ejected  from  the  front  end  of  the  second- 
class  coach  by  his  porter,  Montgomery,  be- 
tween Haywood  and  Bolen,  on  Saturday 
ni^t,  July  26,  1914,  the  time  the  homicide 
occurred ;  that  no  one,  so  far  as  his  knowl- 
edge  extended,  got  off   the  train  between 


those  two  points,  and  there  was  no  truth  In 
the  plaintiffs  allegation  that  he  and  his  por- 
ter forcibly,  maliciously,  and  in  violation  of 
the  rights  of  Ira  Morgan,  ejected  and  threw 
him  from  the  passenger  train  at  a  point  about 
a  quarter  of  a  mile  above  Haywood  station, 
when  the  train  was  running  at  the  high  rate 
of  20  miles  per  hour;  that  he  was  conductor 
in  charge  of  that  particular  train,  and  did 
not  remember  seeing  such  a  negro  as  the  de- 
ceased on  the.  train  that  night  at  all;  that 
a  person  looking  out  of  a  window  in  one  of  the 
coaches  on  this  train  and  around  the  window 
shields,  projecting  from  the  side  of  the  win- 
dows to  keep  cinders  out,  "would  have  to  get 
his  head  out  a  pretty  good  ways  to  see 
around"  the  shields,  and  he  did  not  think  a 
person  could  see  what  was  happening  on  the 
steps  of  the  car  in  front  of  him,  unless  he 
got  his  head  and  shoulders  out  of  the  window, 
as  he  did  not  believe  he  could  see  in  front  at 
all ;  that  a  person  so  situated  could  not  see 
what  was  happening  on  the  platform  of  the 
coach;  that  a  man  sitting  in  a  seat  on  the 
inside  of  the  coach  could  not  see  what  was 
happening  on  the  platform  of  the  car;  that 
one  passenger  got  on  at  Haywood  and  went 
into  the  second-class  car,  and  that  passenger 
was  a  Mr.  Koblnson,  and  that  he  himself 
stood  in  the  aisle  of  the  car  all  the  way  from 
Haywood  to  Bolen,  talking  to  Robinson; 
that  he  did  not  know  why  Boblnson  went 
into  the  negro  coach,  as  he  did  not  ask  Rob- 
inson, but  he  had  a  sack  with  him  and  was 
in  his  shirt  sleeves,  and  there  were  no  negroes 
In  that  part  of  the  car  where  he  and  Robinson 
were  talking,  though  there  were  five  or  six  in 
the  other  end  of  the  car ;  that  he  did  not  sit 
down  in  the  negro  car  at  all,  or  in  the  end 
where  the  negroes  were,  and  there  was  a 
partition  between  the  place  where  he  and 
Robinson  were  and  the  main  body  of  the  car. 
Ernest  Montgomery,  the  porter,  testified 
that  he  did  not  remember  a  man  or  negro  boy 
getting  on  at  Haywood,  and  that  he  and 
Capt.  Morris  did  not  talk  with  anybody  at 
the  news  stand  on  the  train  that  night;  that 
Morris  did  hot  have  a  dispute  with  any  per- 
son about  his  fare  between  Haywood  and 
Bolen,  and  that  he  did  not  help  the  conductor 
put  a  negro  off  the  car,  nor  did  he  put  his 
hands  on  anybody's  collar  or  coat  that  night 
in  the  colored  coach  between  Haywood  and 
Bolen;  that  nothing  at  all  happened  that  he 
knew  of,  as  they  did  not  stop  between  Hay- 
wood and  Bolen;  that  it  is  not  quite  three 
miles  from  Haywood  to  Bolen,  and  when  the 
train  left  Haywood  he  went  into  the  white 
coach  to  see  if  there  were  any  windows  up 
(as  he  had  Instructions  from  the  superintend- 
ent to  keep  the  windows  down,  in  order  to 
keep  cinders  off  the  seats),  and  then  went 
into  the  second-class  coach,  remaining  there 
until  the  train  blew  for  Bolen;  that  he  did 
not  know  whether  the  conductor  went  into 
the  white  coach  between  Haywood  and  Bolen 
or  not,  and  that  be  himself  did  not  go  to  the 
front  end  of  the  second-class  coach  that  he 
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knew  of,  as  he  was  back  In  the  flrst-class 
coach;  that  two  or  three  colored  passengers 
got  on  at  Haywood,  but  he  did  not  know 
whether  they  went  Into  the  car  to  buy  cigar- 
ettes or  dgarette  papers  or  not,  or  what  they 
got  on  the  train  for,  and  they  may  have  kept 
on  going  across  the  platform  and  may  not 
have  stayed  on  the  train  at  all,  as  they  got 
on  the  front  end,  and  he  was  standing  there 
at  the  time  they  got  on,  and  when  the  train 
left  he  went  back  through  the  car  but  did  not 
remember  seeing  them ;  that,  after  they  went 
up  the  steps,  he  did  not  know  whether  they 
went  Into  the  car  or  got  oft. 

6.  R.  McLeroy,  baggage  master  of  the 
train,  testified  that  he  was  on  the  baggage 
car  on  the  night  when  the  deceased  was  kill- 
ed, and  his  car  was  next  to  the  second-class 
coach,  but  he  could  not  say  whether  the 
door  opening  from  his  car  on  the  platform  of 
the  car  was  open,  though  there  was  such  a 
door  that  generally  stayed  open  between  his 
car  and  the  negro  car;  that,  after  leaving 
Haywood  that  night,  he  neither  saw  nor 
heard  any  struggle,  and  he  did  not  see  the 
conductor  or  porter  putting  of  a  passenger 
from  the  train  between  the  colored  coach  and 
his  coach ;  that,  if  such  a  thing  had  happen- 
ed at  or  near  Haywood,  he  would  have  seen 
and  heard  it,  and  it  would  have  been  impos- 
sible for  him  not  to  see  and  hear  It  if  it  had 
happened ;  that  he  was  back  In  the  car  sev- 
eral minutes  after  the  train  left  the  station, 
and  when  they  pulled  away  from  Haywood 
the  door  was  open,  though  It  was  possible  it 
may  have  blown  shut  later  and  have  been 
closed  between  Haywood  and  Bolen;  he  did 
not  know  whether  it  was  open  all  the  way  or 
not 

J.  B.  McCorkle  testified  that  he  had  no  con- 
nection with  the  defendant  company  or  Its 
receivers,  bat  was  a  news  agent  on  the  Atlan- 
ta, Birmingham  &  Atlantic  passenger  train 
leaving  Waycross  for  Atlanta,  on  which  Capt 
Morris  was  conductor,  on  Saturday  night,  the 
last  of  July,  1913;  that  the  railroad  com- 
pany allowed  him  four  seats  in  front  of  the 
second-class  coach,  in  which  he  packed  his 
stock  of  merchandise  for  sale;  that,  on  the 
night  referred  to.  Conductor  Morris  did  not 
take  a  negro  man  or  boy  from  his  seat  in 
that  car  or  from  the  second-class  car  with 
the  help  of  the  porter,  and  carry  him  and  put 
him  oft  the  car  between  Haywood  and  Bolen 
stations;  that  no  young  negro  between  16 
and  18  years  old  came  to  his  stand  In  the 
car  to  buy  something  and  was  taken  away 
from  that  place;  that,  to  the  best  of  his 
recollection,  some  one  bought  a  package  of 
cigarettes  or  cigarette  papers  on  leaving 
Haywood,  but  no  one  disturbed  this  person, 
and  he  went  back  behind,  "somewhere  back 
the  other  way,  walked  back  and  sat  down, 
and  nobody  bothered  him  at  all";  that  If 
any  one  had  got  on  at  Haywood  that  night 
he  would  not  have  known  anything  about  It, 
because  he  paid  no  attention  to  who  got  on 
or  off;    that,  after  this  negro  bought  the 


cigarettes  from  him,  he  went  back  and  sat 
down  back  of  bis  stock  in  the  car.  but  the 
witness  could  not  say  if  this  was  the  negro 
killed  or  not,  and  he  did  not  know  where 
this  person  got  on  the  train,  or  whether  he 
got  on  at  Haywood  or  was  already  on  when 
they  reached  Haywood;  that  this  was  the 
only  negro  he  remembered  coming  to  him  at 
or  near  Haywood  to  buy  something  from  him, 
and  he  did  not  remember  if  any  one  got  on 
the  train  at  Haywood;  that  the  reason  he 
remembered  the  drcnmstances  connected 
with  this  particular  trip  was  that  the  next 
morning,  on  his  trip  back  to  Waycross,  some 
one  told  him  a  negro  had  been  killed  at  Hay- 
wood that  night,  and  he  then  remembered 
that  a  negro  purchased  some  cigarettes  from 
him  at  Haywood  on  the  same  night;  that 
he  did  not  sell  anything  else  that  he  could  re- 
call ;  that  he  did  not  sell  the  dead  negro  the 
package  of  baking  powders  and  package  of 
Prince  Albert  tobacco,  as  he  could  not  have 
got  any  of  these  things  from  him. 

J.  E.  Robinson  testified,  in  behalf  of  the 
defendant:  That  he  knew  the  deceased  and 
saw  him  at  Haywood  station  on  the  night  of 
July  26,  1913,  and,  shortly  before  the  train 
arrived  at  the  station,  Morgan  came  to  him 
to  borrow  50  cents  to  get  to  a  place  called 
Beach,  and,  when  he  refused  to  let  Morgan 
have  It,  Morgan  turned  off  and  said  he  conid 
"beat  the  blinds  that  far."  That  he  did  not 
see  the  deceased  again  that  night,  and  when 
the  train  came  he  himself  entered  it,  expect- 
ing to  go  into  the  white  smoker,  In  the  rear 
of  the  colored  coach,  but  went  into  the  smok- 
er In  the  colored  coach  by  mistake,  and. 
when  the  conductor  told  him  be  was  in  the 
wrong  coach,  he  replied  that  the  coach 
would  answer  for  a  man  as  black  and  dirty 
as  he  was,  and  remained  there.  That  he  paid 
the  conductor  his  fare  In  cash,  and  the  con- 
ductor gave  him  his  change  and  stayed  and 
talked  with  him  for  some  distance  after  giv- 
ing him  his  receipt  slip,  and,  when  the  train 
blew  for  Bolen,  the  conductor  turned  away 
and  said  that  he  might  have  another  ticket 
to  take  up,  and  be  had  better  see  about  it. 
That  "Capt.  Morris  and  the  porter  did  not 
go  up  to  Ira  Morgan  and  take  hold  of  him 
and  force  him  ahead  of  him  and  through  the 
front  door  of  the  car  next  to  the  baggage 
car,  and  there  thrust  him  off  of  the  moving 
train.  •  •  •  It  did  not  happen,  couldn't 
have  happened,  for,  if  It  had,  I  would  have 
seen  it.  The  conductor  was  standing  there 
talking  to  me  and  fixing  my  slip,  and  be 
couldn't  have  been  In  two  places.  If  he  had 
not  been  there  with  me,  If  such  a  thing  had 
happened  I  would  undoubtedly  have  seen  it" 
That  he  did  not  know  whether  Ira  Morgan 
borrowed  from  some  one  else  the  money 
which  Ira  asked  him  to  lend. 

Tuten,  Summerlln,  and  Colson  all  testified 
that  they  were  members  of  the  coroner's  jury- 
that  held  an  Inquest  over  the  body  of  Ira 
Morgan,  said  to  have  been  killed  at  Haywood 
on  July  26,  1913,  and  aU  said  that  they  x«- 
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membered  tbe  testimony  of  James  McCrary, 
the  witness  who  testified  that  the  conductor 
and  porter  ejected  Morgan  from  the  train; 
that  McCraiy  testified  at  the  Inquest  that  he 
did  not  hear  the  conductor  and  the  Morgan 
boy  have  any  conversation  at  all,  as  the  boy 
walked  ont  of  the  coach  ahead  of  the  con- 
ductor and  the  porter,  and,  when  tbe  two 
last  walked  back  Into  the  coach,  one  or  the 
other  said,  "That  negro  don't  mind  jumping 
from  a  train,  do  he?"  or  "He  don't  mind 
Jumpln'  ofT  of  a  train ;"  or  "That  negro  don't 
mind  Jumpln*  off  of  a  train." 

B.  C.  Davis,  the  foreman  of  the  coroner's 
Jury  testified  that  he  heard  McCrary  tes- 
tify at  tbe  inquest,  and  that  McCrary  then 
said  that  Morgan  came  into  the  end  of  the 
car  at  Haywood  and  stopped  where  the  "news 
butch"  was  and  talked  to  him,  but,  if  the  de- 
ceased bought  anything,  he  did  not  see  it, 
and,  after  the  train  left  the  station  a  short 
distance,  the  conductor  and  the  porter  came 
through,  and,  when  they  got  within  about  10 
feet  of  where  Morgan  was,  Morgan  turned 
and  walked  out  of  the  door,  and  that  was 
the  last  McCrary  saw  of  him;  that,  in  re- 
sponse to  a  question  whether  "they  had  any 
trouble  or  any  words,"  McCrary  said  they 
did  not;  that  Morgan  went  out  of  the  door, 
and  that  was  the  last  he  saw  of  Morgan, 
and,  when  McCrary  finished  his  statement, 
he  was  asked  whether  that  was  all  he  knew, 
and  he  said  It  was;  that  other  members  of 
the  Jury  asked  him  some  questions ;  that  the 
reason  McCrary  was  summoned  as  a  wit- 
ness was  because  he  was  the  only  witness 
'Whose  name  they  had  who  was  on  the  train 
or  saw  the  boy  in  the  train,  as  the  train  had 
gone  on  and  they  could  not  get  the  train 
crew  at  that  time,  and  they  wished  to  ascer. 
tain,  if  possible,  the  cause  of  the  death  of 
the  deceased.  A  copy  of  the  oath  adminis- 
tered to  the  witness  McCrary  and  the  Car- 
lisle Mortality  Tables  and  the  annuity  tables 
were  Introduced. 

On  this  evidence  the  Jury  returned  a  ver- 
dict for  $5,000  in  favor  of  the  plaintiff.  A 
motion  for  a  new  trial  was  made  on  various 
grounds,  among  others  tbe  ground  that  the 
verdict  was  against  the  overwhelming  weight 
of  the  evidence;  and  tbe  trial  Judge,  in 
granting  the  motion,  passed  tbe  following 
order: 

"At  Chambers,  Waycross,  Georgia,  Novem- 
ber 19,  1914.  The  motion  for  a  new  trial  in 
the  above-stated  case,  by  orders  preyiously 
granted,  was  heard  on  the  16th  day  of  Novem- 
ber, 1914,  and  the  decision  thereon  held  up 
tintil  to-day^  There  have  been  two  verdicts  in 
this  case.  The  first  verdict  was  for  the  plain- 
tiff, and  for  the  sum  of  $100,  and  on  motion  of 
tbe  plaintiff  that  verdict  was  set  aside.  The 
present  verdict  is  for  the  plaintiff  and  for  $5,- 
000,  and  the  motion  for  a  new  trial  is  made 
by  the  defendant.  The  facts  in  each  trial  were 
practically  the  same.  The  plaintiff  has  volun- 
tarily written  off  $1,500  from  the  last  verdict, 
reducing  the  amount  to  $3,500.  The  court  has 
gone  over  this  case  very  carefuUy,  and  given 
every  consideration  to  it.  The  court  is  not 
satisfied  with  the  verdict,  and  is  especially  dis- 
satisfied with  tbe  evidence  upon  wUch  it  rests. 


The  plaintiffs  right  to  recover  cannot  he  sus- 
tained without  the  evidence  of  James  B.  Mc- 
Crary, and  this  witness'  evidence  is  so  con- 
tradictory and  wavering  in  character,  until  the 
court  is  not  satisfied  to  sustain  the  finding 
thereon  without  further  corroboration.  There- 
fore the  court,  after  mature  deliberation,  has 
concluded  to  Kraut  the  motion  for  new  trial, 
filed  by  the  defendant  in  this  case,  and  tbe 
verdict  and  Judgment  heretofore  rendered  in 
said  case  is  hereby  set  aside  and  annulled,  and 
a  new  trial  in  said  case  hereby  granted  and  or- 
dered. [Signed]  John  C.  McDonald,  Judge 
of  City  Court  of  Waycross." 

It  will  be  noticed  the  order  recites  that  the 
first  verdict  in  behalf  of  the  plaintiff  was  for 
$100  only,  and  tbe  record  discloses  that  on 
the  first  trial  of  the  cause,  In  June,  1914,  a 
verdict  was  returned  by  another  Jury  in  fa- 
vor of  the  plaintiff  for  $100,  which,  upon  tbe 
motion  of  tbe  plaintiff,  was  set  aside,  and 
a  new  trial  granted  on  the  ground  that  the 
amount  of  the  verdict  was  too  small  and  was 
for  this  reason  contrary  to  the  evidence  in- 
troduced in  tbe  case ;  and  It  further  appears 
that  pending  tbe  present  motion  for  a  new 
trial,  and  before  the  rendition  of  the  Judg- 
ment granting  tbe  motion,  the  plaintiff,  by 
and  through  his  attorneys,  voluntarily  wrote 
off  from  the  amount  of  the  verdict  the  sum 
of  $1,500,  thereby  reducing  it  to  $3,500. 

The  plaintiff  excepted  to  the  Judgment  set- 
ting aside  the  verdict  and  Judgment  and 
granting  a  new  trial,  and  Insists  that  the 
verdict  was  authorized  by  the  evidence,  and 
that,  since  the  right  to  a  recovery  upon  the 
part  of  the  plaintiff  had  been  established  by 
the  verdicts  of  two  separate  Juries,  the 
court  had  no  legal  discretion  to  set  aside  the 
recovery;  that  the  question  as  to  tbe  suffi- 
ciency of  tbe  evidence  and  the  character  of 
the  evidence  was  for  the  consideration  of  the 
Jury ;  that  tbe  court  fully  charged  the  Jury 
the  law  with  reference  to  pr^ouderance  at 
evidence,  impeachment  of  witnesses,  and 
credibility  of  witnesses,  and  had  no  right  to 
set  aside  the  said  finding  of  the  Jury  upon 
questions  of  fact,  since  tlie  Judge's  order  re- 
cited that  tbe  evidence  In  each  trial  was  prac- 
tically the  same. 

[11  1.  It  appears  to  be  conduslvely  settled 
in  Georgia  that,  notwithstanding  tbe  return 
of  a  second  verdict  in  favor  of  the  same 
party,  tbe  trial  Judge  may  still  exercise  his 
discretion  in  granttog  or  refusing  a  new 
trial,  though  that  discretion  may  not  then 
be  as  ample  as  on  the  hearing  of  the  motion 
for  a  first  new  trial.  It  was  said  in  Seaboard 
Air  Line  Ry.  v.  Randolph,  136  Ga.  505-507,  71 
S.  E.  887,  888,  that: 

"If  it  had  appeared  from  the  order  of  the 
court  that  it  refused  its-  approval  of  the  verdict 
generally,  but  denied  the  motion  for  a  new 
trial  on  the  ground  that  the  court  had  no  dis- 
cretion, upon  a  second  finding  for  the  same 
party,  where  there  was  sufficient  evidence  to 
support  it,  we  might  feel  constrained  in  this 
case  to  set  aside  this  verdict,  although  it  is  a 
second  finding  in  favor  of  the  plaintiff,  and  for 
an  amount  substantially  the  same  as  the  amount 
awarded  in  the  first  verdict,  allowing  interest 
on  that  amount  to  date  of  last  verdict,  because 
a  trial  court  is  not  without  discretion  relative 
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to  the  ^rant  of  a  new  trial  after  a  second 
verdict  in  favor  of  the  same  party.  In  dealing 
with  the  second  verdict,  his  discretion  may  not 
be  as  ample  as  is  that  of  a  court  hearing  a  mo- 
tion for  a  first  new  trial.  But  certainly,  under 
the  decisions  of  this  court,  the  first  grant  of  a 
new  trial  does  not  exhaust  the  discretion  of  the 
court  relatively  to  the  grant  or  denial  of  an- 
other trial." 

And  In  the  same  case  It  was  fartber  said: 
"It  is  said  in  the  case  of  Dethrage  v.  City  of 
Borne,  125  Oa.  802,  64  S.  E.  654,  that  'after 
the  first  grant  of  a  new  trial,  if  the  matter  in 
controversy  be  one  of  fact  for  the  jury,  and 
for  a  second  time  in  passing  upon  the  same 
facts  the  verdict  upon  the  question  at  issue  be 
concurrent  with  the  first,  the  mere  discretion 
of  the  court  can  play  but  Uttlo  part  in  the 
second  motion  for  a  new  trial.  It  is  true  that 
it  may  sometimes  be  exercised,  but  only  in 
cases  where  it  is  palpably  apparent,  from  the 
entire  evidence,  that  the  verdict  was  strongly 
and  decidedly  against  the  weight  of  the  evi- 
dence and  manifestly  wrong.'  But  even  here 
there  is  no  holding  that  the  trial  court  is  en- 
tirely divested  of  his  discretion  in  the  matter  of 
granting  a  second  new  trial,  and  the  language 
which  we  have  just  quoted  should  be  considered 
in  connection  with  the  cases  cited  to  support 
the  proposition  laid  down.  One  of  these  is 
Taylor  v.  Central  Bailway  Co.,  79  Ga.  330, 
340,  5  S.  E.  114,  119.  There  it  was  said: 
'From  all  that  has  been  said  and  shown,  we 
conclude  that  the  power  of  the  superior  courts 
to  grant  new  trials,  being  expressly  conferred 
by  statute,  as  well  as  arising  from  common- 
law  principles  (vide  Code  11882]  U  3711-3718), 
is  not  limited  by  any  absolute  and  invariable 
rule  as  to  the  number  of  times  of  its  allowable 
exercise,  but  that  the  presumption  of  the  le- 
gality of  such  gran^  generally  speaking,  weak- 
ens upon  each  additional  concurrent  verdict; 
and'  that  a  third,  or  even  a  second,  grant  uf  a 
rehearing  on  the  ground  of  the  evidence  being 
decidedly  and  strongly  against  the  verdict,  will 
be  carefully  reviowcd  to  see  that  the  discretion 
to  grant  it  has  been  justly,  wisely,  and  pru- 
dently exercised,  letting  ench  case  stnnd  as  to 
this  question  upon  its  peculiar  issuos  and  facts, 
and  allowing  due  weight  to  the  general  consid- 
erations of  the  fitness  of  juries  to  find  the 
facts,  and  of  the  necessity  that  there  shall  be 
some  end  to  litigation.' " 

In  Davis  v.  Chaplin,  102  Oa.  687,  27  S.  B. 
726,  the  Supreme  Court  said: 

"This  court  will  not  reverse  a  Judgment 
granting  a  second  new  trial  on  the  ground  that 
the  verdict  is  contrary  to  evidence,  when  it 
appears  from  the  rocord  that  the  evidence  in 
support  of  the  verdict  was  at  best  weak  and 
unsatisfactory,  and  the  decided  preponderance 
of  the  testimony  was  on  the  side  of  the  losing 
party." 

In  Taylor  t.  Central  Ballroad,  supra,  It 
appeared  that  a  Judge  had  granted  the  de- 
fendant below  a  new  trial  from  an  earlier 
verdict,  and  the  question  arose  whether  a 
second  new  trial  could  be  allowed  in  such  a 
case  on  the  ground  that  the  verdict  was 
strongly  and  decidedly  against  the  weight  of 
the  evidence.    The  court  said: 

"This  court  has  held,  in  cases  too  numerous 
for  citation  to  be  needful,  that  where  there  is 
any  evidence  to  sustain  the  verdict,  and  the 
court  below  has  refused  the  new  trial,  the 
judgment  will  not  be  reversed  because  the 
weight  of  the  evidence  is  stroncly  and  decidedly 
against  it.  It  cannot  be  denied  that  there  was 
evidence  on  every  issuable  point  in  support  of 
this  verdict,  we  could  not,  therefore,  grant 
a  new  trial,  had  the  presiding  judge  refused 


to  do  BO.  The  principle  on  wMch  that  mie 
is  based  may  well  be  distinctly  stated  in  this 
case.  This  court  having  no  original  jurisdic- 
tion, but  being  a  tribunal  for  the  correction  of 
errors  of  law  in  lower  courts,  and  the  superior 
courts  being,  as  a  matter  of  original  jurisdic- 
tion, clothed  with  discretion  to  pass  upon  mo- 
tions for  new  trials  (Gaj  v.  Parker,  74  Ga. 
407),  a  judgment  granting  or  refusing  a  rehear- 
ing will  be  reversed  only  when  this  court  can 
affirm  that  such  judgment  Is  contrary  to  law. 
The  Judge  presidhig  oelow  is  Justly  recogniird 
as  enjoying  superior  advantages  for  insiebt 
into  the  causes  which  control  juries,  and  for 
estimating  the  value  of  testimony  adduced  b*' 
fore  him,  than  the  appellate  court  can  have.  A 
serious  deference  is  therefore  exercised  by  the 
reviewing  court  towards  the  lower  one." 

In  the  same  case  (79  Ga.  835,  836,  5  S.  S. 
116,  117)  it  was  said  that: 

"In  behalf  of  a  first  grant  of  a  new  trial, 
the  greatest  deference  has  been  oniformly 
shown.  •  •  •  But  how  stands  the  second 
grant?  The  Code  says:  'In  any  case  when  the 
verdict  is  found  contrary  to  evidence  and  the 
principles  of  justice  and  equity,  the  presiding 
judge  may  grant  a  new  trial.'  Section  3713 
[Civil  Code  of  1910,  }  6082].  Again  it  says, 
in  section  8717  [CivU  Code  of  1910,  {  60S71: 
'The  presiding  judge  may  exercise  a  sound  dis- 
cretion in  granting  or  refusing  new  trials,  in 
cases  where  the  verdicts  may  be  decidedly  and 
strongly  against  the  weight  of  evidence,  al- 
though there  may  appear  to  he  some  slight 
evidence  in  favor  of  the  finding.'  Here,  in  the 
statute,  is  no  limitation  of  the  discretion  con- 
ferred to  the  first  verdict.  Wisely  sucb  limi- 
tation is  omitted." 

The  court  still  further  said  in  Johnson  t. 
Benfroe  &  McCrary,  73  Ga.  139,  that: 

"  'Where  the  motion  for  a  new  trial  is  ground- 
ed alone  on  the  position  that  the  verdict  is 
contrary  to  the  evidence  and  the  law,  •  •  • 
the  statute  vests  the  discretion  to  grant  or  re- 
fuse a  new  trial,  and,  unless  that  discretion 
be  abuscfl,  this  court  has  no  legal  power  to 
interfere.'  This  language  concerning  the  au- 
thority conferred  by  the  statute  is  used  with- 
out limitation  to  the  first  verdict  We  find  no 
case  where  it  is  sdjudicated  that  the  judje 
cannot  grant  a  second  new  trial  because  the 
vcrilici  is  gtronuly  and  decidedly  against  the 
weight  of  the  evidence."    (Italics  oars.) 

The  Supreme  Court  affirmed  the  judgment 
of  the  lower  court  granting  a  new  trial  in  the 
Taylor  Case,  supra,  where  the  only  substan- 
tial complaint  was  that  the  court  erred  in 
granting  a  second  new  trial  where  the  weight 
of  the  evidence  was  strongly  and  decidedly 
against  the  verdict  xetvn-ncd. 

In  Christian  v.  Westbrook,  75  Ga.  8o2,  the 
Supreme  Court  intimated  that  the  "discre- 
tion" to  grant  or  refuse  a  new  trial  extends 
to  the  second  verdict  In  that  case  the  sec- 
ond motion  for  a  new  hearing  was  denied  be- 
low. The  affirmance  in  the  Supreme  Court 
rested  on  the  fact  that  the  judge  was  satisfied 
with  the  verdict,  and  not  on  the  ground  that 
he  could  not  have  lawfully  vacated  It 

In  Hazzard  v.  Savannah,  72  Ga.  203,  the 
Supreme  Court  afiirmed  a  judgment  granting 
a  first  new  trial,  and  said: 

"There  was  no  abuse  of  discretion  in  grant- 
ing a  new  trial  on  the  ground  that  the  verdict 
was  not  supported  by  the  evidence;  the  case 
being  quite  a  weak  one  on  the  evidence." 

The  jury  found  for  the  plaintiff  again  on 
the  second  hearing,  and  increased  the  amount 
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of  recovery  by  $700.  Oh  the  second  hearing 
the  jDdge  granted  another  new  trial.  That 
judgment  was  reviewed  in  74  Ga.  877,  and  the 
Supreme  Court  held  that: 

"The  presiding  jndge  did  not  abase  bis  dis- 
cretion in  granting  a  second  new  trial." 

It  Is  tme  it  was  said  by  this  court  In 
Scrlbner  y.  Mntual  Bnlldlng  Ca,  1  Oa.  App. 
627  (2),  68  S.  Bl  240,  that: 

"Where  two  verdicts  have  been  rendered  in 
favor  of  the  same  party  on  substantially  the 
same  issues  of  fact,  and  two  new  trials  have 
been  granted  by  the  presiding  judge,  the  mie 
of  discretion  applicable  to  the  first  grant  of 
a  new  trial  has  no  application;  and  if  the 
evidence  on  the  last  trial,  although  conflicting, 
supported  the  second  verdict,  it  should  not  be 
set  aside." 

But,  as  already  said,  a  different  rule  of 
discretion  Is  applicable  to  the  second  grant  of 
a  new  trial  than  the  rule  applied  to  the  first 
grant,  and  what  Is  quoted  above  In  the  Scrlb- 
ner Case  is  not  at  variance  with  the  numer- 
ous holdings  of  the  Supreme  Court  on  this 
question.  It  does  not  api>ear  whether  the 
verdict  in  (Phat  case  was  "decidedly  end 
strongly  against  tie  weight  of  the  evidence" 
or  not;  it  appears  merely  that  the  evidence 
was  "conflicting,"  and  the  court  properly  held 
that  the  presiding  judge  could  not,  In  the 
exercise  of  his  discretion  set  aside  a  second 
verdict  in  behalf  of  the  same  party  simply 
because  there  was  a  conflict  in  the  evidence. 

In  Merchants'  &  Miners'  Co.  v.  Corcoran, 
4  Ga.  App.  654  (2),  62  S.  E.  130;  this  court 
said: 

"A  second  verdict,  found  with  no  evidence  to 
sustain  it,  should  be  set  aside  as  readily  as  a 
first,  but  a  second  verdict  cannot  be  set  aside, 
as  a  first  verdict  might  be,  merely  because  upon 
the  second  trial  the  judge  may  think  that  the 
preponderance  of  the  evidence  is  in  favor  of 
the  losing  party." 

This  holding  is  not  at  variance  with  the 
several  rulings  made  by  the  Supreme  Court, 
since  it  does  not  appear  In  that  case  that  the 
weight  of  the  evidence  was  "strongly  '  and 
decidedly"  In  favor  of  the  losing  party,  even 
though  there  may  have  been  an  apparent 
preponderance  In  his  favor. 

These  last-named  two  cases  are  referred  to 
In  order  to  emphasize  the  rule,  as  laid  down 
In  Seaboard  Air  Line  Railway  v.  Randolph, 
supra,  that.  In  dealing  with  a  second  ver- 
dict, the  discretion  of  the  trial  Judge  Is  not 
as  ample  as  when  hearing  a  motion  for  a 
first  new  trial,  but,  nevertheless,  this  discre- 
tion may  be  exercised  in  cases  where  It  is 
palpably  apparent,  from  the  entire  evidence, 
that  the  verdict  was  strongly  and  decidedly 
against  the  weight  of  the  evidence;  and 
though  the  presumption  as  to  the  legality 
of  the  grant  of  a  n»-w  trial  because  of  the  In- 
sulHciency  of  the  evidence  grows  weaker  up- 
on each  additional  concurrent  verdict,  and 
the  reviewing  court  must  carefully  investi- 
gate to  determine  if  the  discretion  to  grant  a 
se<-ond  new  trial  has  been  Justly,  wisely,  and 
pnidently  exercised,  this  court  will  not  re- 
verse a  Judgment  granting  a  second  new  trial 


on  the  ground  that  the  verdict  la  decidedly 
and  strongly  against  the  weight  of  the  evi- 
dence, or  that  the  evidence  upon  which  it 
rests  ia  weak  and  unsatisfactory,  where,  from 
an  examination  of  the  entire  record,  it  does 
not  appear  that  the  trial  judge  abused  his 
discretion  in  granting  the  second  new  triah 
So,  in  conclusion,  we  may  say  on  this  point 
that  where  the  evidence  in  behalf  of  the  pre- 
vailing party  is  "weak  and  unsatisfactory," 
notwithstanding  the  verdict  may  be  the  sec- 
ond verdict  in  his  favor,  the  trial  Judge  may, 
in  the  exercise  of  bis  discretion,  set  aside  iihe 
verdict;  or  if,  upon  careful  scrntiny  by  the 
reviewing  court,  it  appears  clear  and  unmis- 
takable that  the  verdict  is  strongly  and  de- 
cidedly against  the  weight  of  the  evidence, 
the  reviewing  court  will  not  reverse  the  or- 
der of  the  trial  Judge,  who.  In  the  exercise 
of  his  discretion,  has  granted  a  second  new 
trial,  notwithstanding  both  verdicts  have 
been  in  favor  of  the  same  party. 

The  only  remaining  question  that  it  Is 
necessary  to  determine  in  this  case  is  wheth- 
er the  verdict,  which  the  trial,  judge  set  aside 
at  the  instance  of  Ihe  defendant,  was  strong- 
ly against  the  weight  of  the  evidence  or  was 
supported  only  by  evidence  that  was  in  its 
nature  weak  and  unsatisfactory.  Of  course, 
this  court  could  not  Itself  set  aside  a  verdict 
merely  for  the  reason  that  the  evidence  sus- 
taining it  was  weak  and  unsatisfactory,  or  be- 
cause the  verdict  was  against  the  weight  of 
the  evidence,  since  no  such  discretion  is  rest- 
ed in  us,  but  we  may  nevertheless  examine 
the  testimony  appearing  in  a  record  and  de- 
termine, from  such  an  examination  and  from 
a  careful  review  of  the  record,  that  the  trial 
Judge  committed  no  abuse  of  discretion  in 
determining  that  because  the  evidence  Vas 
weak  and  unsatisfactory,  and  because  the 
verdict  was  strongly  against  the  weight  of 
the  evidence,  the  preservation  of  the  Just  and 
lawful  rights  of  the  losing  party  in  the  court 
below  demanded  the  grant  of  a  second  or  a 
third  or  any  number  of  new  trials  In  the  ex- 
ercise of  the  discretion  with  which  he  Is  en- 
dowed by  law.  If  it  were  otherwise,  and  a 
trial  Judge  could  not  set  aside  a  verdict 
which  he  believed  to  be  contrary  to  law  and 
the  principles  of  e(]uity,  where  no  error  is 
complained  of,  except  that  the  evidence  does 
not  warrant  the  verdict,  litigants  against 
whom  there  Is  strong  prejudice  at  the  time 
of  the  trial,  with  or  ttrithoiut  sufficient  rea- 
son, would  be  wholly  helpless  and  might  be 
delivered  bound  into  the  hands  of  their  ene- 
mies or  into  the  hands  of  any  designing  per- 
son who  might  take  advantage  of  the  existing 
prejudice.  Of  course,  we  do  not  mean  to 
say  that  any  such  state  of  fact  existed  in  this 
case,  but  we  refer  to  this  merely  to  Illustrate 
the  possibilities  if  there  was  a  hard  and  fast 
rule  preventing  a  trial  judge  from  exercising 
his  discretion  in  the  grant  of  a  new  trial, 
where  previous  verdicts  have  been  In  favor 
of  the  same  party,  since  no  other  court  is  en- 
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dowed  with  the  power  to  guard  against  con- 
sequences arising  from  causes  appearing  at 
the  trial,  which  may  be  visible  alone  to  the 
trial  judge.  On  the  first  grant  of  a  new 
trial,  even  though  the  verdict  be  strongly 
supported  by  the  evidence,  or  the  weight  of 
the  evidence  be  in  favor  of  the  prevailing 
party,  the  trial  judge  may  nevertheless, 
where  no  legal  error  has  been  committed  in 
the  admission  or  exclusion  of  testimony,  in 
the  instractions  given  to  the  Jury,  or  in  the 
conduct  of  the  trial,  grant  a  new  trial  solely 
because  be  does  not  believe  that  justice  has 
been  done,  or  feels  that  some  miscarriage  of 
Justice  has  occurred.  As  was  said  by  Judge 
Beck  in  Seaboard  Air  Line  Ry.  v.  Randolph, 
supra,  the  trial  judge,  in  the  second  grant  of 
a  new  trial,  where  the  verdict  has  been  both 
times  in  favor  of  the  same  party,  must  ex- 
ercise his  discretion  with  greater  caution, 
since  his  discretion  is  not  so  "ample"  then  as 
in  the  granting  of  a  first  new  trial ;  and  so, 
too,  the  reviewing  court  must  be  satisfied  that 
his  discretion  was  exercised  with  great  cau- 
tion; but  nevertheless,  if  the  discretion  be 
exercised  on  apparently  good  grounds,  his  ac- 
tion must  be  sustained. 

[2]  2.  We  shall  now  consider  whether  or 
not  the  evidence  in  behalf  of  the  prevailing 
party  in  dUs  case  was  weak  and  unsatisfac- 
tory, or  whether  the  verdict  was  strongly 
against  the  weight  of  the  entire  evidence  ad- 
duced at  the  trial ;  and  a  mere  inspection  of 
the  evidence,  which  is  set  out  with  considera- 
ble fullness  in  the  statement  of  facts,  must 
lead  to  the  conclusion  on  the  part  of  any  un- 
biased mind  that,  assuming  that  the  witness- 
es for  the  defendant  In  the  court  below  were 
fairly  credible,  the  decided  preponderance 
of  the  testimony  was  against  the  verdict 
The  only  evidence  in  behalf  of  the  plaintiff 
was  the  evidence  of  McCrary,  who  admitted 
on  the  stand  that  he  had  been  previously 
sworn  at  the  coroner's  inquest  and  at  that 
time  neglected  to  state  all  he  knew  as  to  the 
manner  in  which  the  deceased  met  his  death, 
though  it  appeared  the  oath  administered  to 
him  on  that  occasion  required  him  not  only 
to  tell  the  truth  but  the  "whole  truth,"  and 
his  sole  excuse  for  his  refusal  to  give  full 
Information  at  the  inquest  was  that  he 
had  been  advised  by  certain  personal  friends 
of  his  that  it  might  be  better  for  him  to  re- 
veal as  little  as  possible.  The  conductor,  por- 
ter, and  newsboy  on  the  train,  when  the 
fatal  oiicurrence  took  place,  all  three  disputed 
the  testimony  given  at  the  trial  by  McCrary 
in  every  Important  particular,  and  their  tes- 
timony was  corroborated  by  Robinson  (ap- 
parently a  wholly  disinterested  witness),  who 
°  was  a  passenger  on  the  train  at  the  time,  and 
who  swore  that  he  was  in  conversation  with 
the  conductor  at  the  very  time  when  McCra- 
ry, the  sole  witness  for  the  plaintiif,  testified 
the  deceased  had  been  violently  ejected  from 
the  train  by  the  conductor  and  the  iwrter  to- 
gether. To  cap  all  this,  several  veitnesses 
who  served  at  the  coroner's  inquest  as  jury- 


men testified  at  the  trial  that  licCnuy  was 
then  examined  and  stated  that  be  did  not 
know  what  occurred  after  he  saw  the  de- 
ceased, Ira  Morgan,  go  out  of  the  door  of  the 
coach  in  which  he  was  sitting,  and  that,  when 
asked  if  he  knew  anything  else  (though  ample 
time  was  given  him  to  add  any  other  fact 
or  detail  within  his  knowledge)  he  replied 
that  he  knew  nothing  else.  The  baggageman 
also  testified  that  while  the  door  of  his  car 
may  have  been  closed  during  part  at  the 
short  journey  between  Haywood  and  Bolen, 
if  any  struggle  had  occurred  on  the  plat- 
form, as  related  by  McCrary,  he  would  have 
beard  it,  and  that  nothing  of  the  sort  did 
occur. 

While,  of  coarse,  it  was  within  the  prov- 
ince of  the  jury  to  believe  McCrary  not- 
withstanding the  evidence  which  tended  to 
impeach  him  (as  it  was  solely  for  them  to 
say  whether  or  not  he  had  been  successfully 
Impeached),  and  to  return  a  verdict  based  on 
his  testimony,  nevertheless,  as  the  great 
weight  of  the  evidence  appears  to  have  been 
against  the  truth  of  his  testimony,  the  trial 
judge  did  not  abuse  his  discretion  in  setting 
aside  the  verdict  for  the  reason  set  forth  in 
his  order.  In  that  order  it  is  recited  that  the 
evidence  of  the  sole  witnera  upon  whose  tes- 
timony the  verdict  depended  was  in  his  opin- 
ion "so  contradictory  and  wavering  In  char- 
acter," until  the  court  was  not  satisfied  to 
"sustain  the  finding  thereon  without  farther 
corroboration."  The  judge,  in  setting  aside 
the  finding  of  the  jury,  did  not  base  his  rul- 
ing on  the  idea  that  there  was  only  a  pre- 
ponderance of  evidence  in  behalf  of  the  los- 
ing party,  or  on  the  ground  that  the  evidence 
was  conflicting;  and  hence  bis  ruling  was 
in  no  sense  in  conflict  with  the  rulings  in 
Scribner  v.  Mutual  Building  Co.,  supra,  and 
Merchants'  &  Miners'  Co.  v.  Corcoran,  supra. 

It  wUl  also  be  observed  that,  while  both 
verdicts  in  this  case  were  In  favor  of  the 
plaintiff,  the  first  verdict  was  for  $100  only, 
whereas  the  second  verdict,  based,  as  the 
trial  judge  certifies,  on  practically  the  same 
evidence  as  that  adduced  at  the  first  trial, 
was  for  $5,(X)0.  The  plaintiff  moved  to  set 
aside  the  first  verdict,  and  that  motion  was 
granted  evidently  on  the  idea  that.  If  the 
plaintiff  was  entitled  to  recover  anything, 
he  was  entitled  to  recover  more  than  $1(K) 
for  the  life  of  bis  son.  The  very  fact  that  tbe 
jury  returned  on  the  first  trial  a  verdict  for 
so  trivial  an  amount  as  tbe  value  of  a  human 
life  Indicates  that  the  jury  must  have  had 
a  grave  doubt  as  to  the  right  of  the  plain- 
tiff to  recover  at  all  under  the  evidence,  and 
that  they  rendered  this  small  verdict  as  a 
result  of  a  compromise  in  the  juryroom,  or 
by  way  of  charity  extended  to  the  plaintiff  at 
the  cost  of  the  railroad  company.  In  other 
words,  the  original  finding  was  practically  a 
finding  in  behalf  of  the  defendant  The  find- 
ing of  $5,000  in  favor  of  tbe  plaintiff  on  the 
second  trial  was  entirely  out  of  harmony 
with  the  first  finding,  and  was  decidedly  a 
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finding  In  favor  of  the  plaintiff.  In  tuct.  It 
was  80  much  a  finding  In  favor  of  the  plain- 
tiff that  his  counsel  voluntarily  wrote  off  the 
sum  of  $1,500,  and'  thereby  reduced  the 
amount  thereof  to  $3,500,  In  order,  appar- 
ently, to  reduce  the  verdict  to  an  amount  sup- 
ported by  the  evidence:  and  this  act  of  coun- 
sel for  the  plaintiff  amounted  itself  to  a  con- 
cession that  the  verdict  for  $6,000  was  not 
authorized  by  the  evidence,  or  was  decidedly 
and  strongly  against  the  weight  of  the  evi- 
dence, and  oif  Itself  alone  affords  an  addi- 
tional reason  In  support  of  the  conclusion, 
reached  by  the  presiding  Judge,  that  the  ends 
of  justice  would  be  subserved  by  setting 
aside  even  the  diminished  verdict  and  judg- 
ment 

In  determining  whether  the  evidence  in  be- 
half of  the  plaintiff  was  weak  and  unsatis- 
factory, or  wavering  and  contradictory,  and 
whether  the  verdict  was  decidedly  and  strong- 
ly against  the  weight  of  the  evidence,  the 
trial  judge  may  have  considered  it  In  the 
light  Qf  human  experience.  He  may  have 
found  that  the  statement  that  the  conductor 
and  porter,  brutually  and  without  regard  for 
the  almost  certain  consequences,  forcibly 
ejected  from  a  train,  moving  at  a  speed  of 
20  miles  or  more,  one  who  failed  or  refused 
to  pay  the  insignificant  sum  of  10  cents  as  his 
fare  to  the  next  s(:ation,  less  than  3  miles 
away,  was  contrary  to  human  experience, 
repugnant  to  all  the  probabilities,  and  too 
monstrously  Inhuman  to  be  credible,  and  for 
this  reason  felt  that  the  evidence  of  one 
witness  was  not  sufficient  to  establish  the 
fact,  especially  where  that  evidence  was  "con- 
tradictory and  wavering  In  character,"  with- 
out the  corroboration  which  could  apparently 
be  furnished  on  another  trial,  if  this  wit- 
ness In  fact  spoke  the  truth.  According  to 
the  testimony,  there  were  other  passengers 
upon  the  train  and  in  the  particular  coach 
from  which  the  witness  McCrary  testified  the 
deceased  had  been  ejected,  and  diligence 
might  discover  one  or  more  of  these  persons 
before  the  next  trial,  who  must  have  seen 
some,  if  not  all,  of  the  same  occurrence  that 
McCrary  testified  that  he  saw,  and  who  pre- 
sumahly  would  testify  to  the  truth  of  the 
transaction,  whatever  that  might  be.  It 
will  be  remembered  that  McCrary  himself 
said  that,  at  the  time  the  deceased  was  eject- 
ed from  the  platform  of  the  car,  one  Ben 
Smith  was  sitting  on  the  same  seat  with  the 
witness  and  next  to  the  window,  where,  from 
his  position,  it  appeared  he  could  see  even 
better  than  McCrary  what  happened  outside 
of  the  car  towards  the  front  of  the  train. 
And  also,  according  to  McCrary's  testimony, 
there  were  passengers  in  the  other  half,  of 
the  colored  coach,  who  may  have  seen  some- 
thing of  what  occurred  and  may  be  able  to 
throw  light  upon  the  transaction,  and  either 
corroborate  or  refute  what  McCrary  testified. 

Other  grounds  of  the  motion  for  a  new 
trial  are  not  passed  upon,  since  the  manner 


in  which  the  case  comes  to  xa  for  review  pre- 
cludes the  necessity  therefor;  the  new  trial 
being  granted  by  the  trial  judge  entirely  in 
the  exercise  of  his  discretion,  and  not  because 
of  any  other  grounds  set  forth  in  the  motion. 
Judgment  affirmed. 

RUSSEIiL,  O.  J.  (concurring!  speclaUy). 
There  are  many  expressions  In  the  opinion  In 
this  case  in  which  I  cannot  concur,  and  I 
agree  to  the  judgment  'of  affirmance  solely 
upon  the  ground  that,  so  far  as  the  plaintiff 
in  error  is  concerned,  the  grant  of  the  new 
trial  of  wliich  be  complains  is  in  effect  the 
first  grant  of  a  new  trial,  and,  under  a  well- 
settled  rule,  the  exercise  of  the  discretion  of 
the  trial  judge  in  such  case  is  not  to  be  con- 
trolled. 

"^^^^  (18  Qa,  xpp.  623) 

THURMAN  v.  SMITH,    (No.  6011.) 
(Court  of  Appeals  of  Georgia.    Jane  28,  1915.) 

(Svllalva  by  the  Court.) 

1.  Appeai.  anb  Ebror  ®=>909— Presentation 
POB  Review — Evidence — Order  Oibcharg- 
INQ  Defendant— Bail  Trover. 

Where  one  is  discharged  from  custody  on 
bis  petition  in  a  trover  and  bail  case,  contain- 
ing the  averments  required  by  statute,  and  the 
case  is  brought  to  this  court  on  exception  to  the 
judge's  order  discharging  the  defendant,  and  the 
evidence  on  which  the  order  was  based  ia  not  set 
out  in  the  record,  the  presumption  of  law  is  that 
the  lower  court  had  sufficient  evidence  to  war- 
rant the  conclusion  that  the  petitioner  could 
neither  give  the  security  required  by  law  nor 
produce  the  property  sued  for,  and  that  the  rea- 
sons for  the  Donproduction  of  the  property  were 
satisfactory  and  suiBcient. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3675;  Dec.  Dig.  <3=3909.] 

2.  Abbest  €=>50— Baii.  Tboveb— Disohaboe— 
Right  to  Rearrest. 

Where  the  judge  of  the  court  in  which  a 
ball  trover  proceeding  is  pending  orders  the  dis- 
charge of  the  defendant  from  imprisonment,  and 
at  the  same  time  requires  that  be  shall  give  a 
bond,  and  he  does  execute  a  bond,  which  is  ac- 
cepted, and  by  virtue  of  which  he  is  released 
from  custody,  and  at  the  trial  of  the  main  case 
the  defendant  fails  to  put  in  en  appearance,  but 
the  case  is  tried  and  an  alternative  verdict  re- 
turned against  him,  such  judgment  may  be  en- 
tered thereon  as  the  verdict  authorizes,  and  as 
may  be  warranted  by  the  bond  given  under  the 
order  of  the  court,  but  the  defendant  cannot  be 
rearrested  or  again  incarcerated  while  the  orig- 
inal judgment  discharging  him  from  custody  re- 
mains of  force,  and  has  not  been  set  aside  by 
that  court  or  by  the  reviewing  court. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Dec. 
Dig.  <3=»50.] 

3.  Review  on  Apfeai.. 

There  was  no  error  requiring  a  reversal  of 
the  judgment  of  the  court  below. 

Error  from  City  Court  of  Nashville ;  0.  A. 
Christian,  Judge. 

Ball  trover  by  L.  P.  Thurman  against  J. 
C.  Smith.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. . 

R.  Eve,  of  Tlfton,  and  Hendricks  &  Hen- 
dricks, of  Nashville,  for  plaintiff  in  error. 
W.  R.  Smith  and  Wm.  Story,  both  of  Nash- 
ville, for  defendant  in  error. 


4=3For  other  cases  see  lam*  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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WADE,  J.  Thunqan  sued  out  ball  trorer 
against  Smith,  to  recover  a  diamond  ring 
to  which  he  held  title  under  a  bill  of  sale  to 
secure  the  payment  of  $210.  Smith  was  tak- 
en Into  custody  by  the  sheriff  upon  his  fail- 
ure to  surrender  the  property  sued  for  or  to 
give  bond  for  the  eventual  condemnatlcm 
money,  and  thereupon  filed  his  application 
for  discharge  under  the  provisions  of  sec- 
tion 5154  of  the  Civil  Code ;  and  at  the  hear- 
ing the  evidence  disclosed  that  the  defend- 
ant did  not  have  the  ring  In  his  possession, 
custody,  or  control  at  the  time  the  trover 
proceeding  was  filed  and  the  ball  affidavit 
made,  and  that  It  was  not  then  or  afterwards 
in  his  power  to  produce  the  property,  and 
from  poverty  be  was  unable  to  give  the  bond 
required  by  law.  At  the  close  of  the  evi- 
dence the  court  announced  that  he  would 
discharge  the  defendant  from  custody;  and 
thereupon,  before  this  judgment  was  formal- 
ly signed  or  entered,  the  plaintiff  presented 
his  exceptions  pendente  lite,  together  with  a 
properly  executed  bond  for  $300,  payable  by 
the  plaintiff  and  conditioned  upon  tbe  pay- 
ment of  the  eventual  condemnation  money 
and  all  subsequent  costs,  and  asked  for  a 
supersedeas.  The  court  passed  an  order  re- 
citing that  the  plaintiff  had  in  due  form  filed 
hla  exceptions  pendente  lite  and  had  given 
bond  In  the  sum  of  $300  to  supersede  the 
Judgment,  order,  and  decree  of  the  court,  and 
to  pay  the  eventual  condemnation  money  In 
the  case,  and  that  the  offer  to  give  the  said 
bond  and  the  request  for  a  supersedeas  were 
both  made  while  the  defendant  was  in  the 
custody  of  the  oflScers  of  the  court,  after  the 
judge  had  orally  announced  his  finding,  but 
before  It  was  written  out  and  reduced  to 
judgment;  and  the  court  thereupon  ordered 
that  the  defendant.  Smith,  should  give  "a 
good  and  solvent  bond  In  the  sum  of  $200,  to 
be  and  appear  at  the  May  term,  1914,  of  this 
court  and  remain  from  term  to  term  and  day 
to  day  thereto  to  answer  the  final  judgment, 
order,  and  decree  of  this  court,"  and,  "in 
default  thereof,  that  he  be  remanded  to  the 
common  jail  of  said  county  and  there  kept 
until  the  further  order  of  this  court  or  until 
the  final  determination  of  this  case." 

It  appears  from  the  record:  That  the  peti- 
tion for  discharge  was  filed  by  the  defendant 
on  March  24,  1914,  and  that  on  April  15. 1914, 
the  court  passed  the  following  order: 

"Upon  satisfactory  evidence  bein?  adduced 
that  the  movant  in  the  foregoing  petition  can- 
not produce  the  goods  mentioned  therein,  nor 
give  the  bond  and  security  as  required  by  law, 
and  satisfactory  reasons  tor  the  nonproduction 
of  said  goods  being  shown  to  the  court,  it  is 
hereby  ordered  and  adjudged  that  the  movant, 
J.  C.  Smith,  be  and  he  is  hereby  discharged 
from  custody." 

That  the  order  above  mentioned,  which  re- 
cites the  giving  of  a  bond  for  $300  by  the 
plaintiff  to  supersede  the  judgment  of  the 
court,  etc.,  which  further  required  the  de- 
fendant "to  give  a  good  and  solvent  bond  in 
the  suifl  of  $200,  to  be  and  appear  at  the 
May  term,  1914,"  of  said  court,  "to  answer 


the  final  judgment"  of  the  court,  whs  enter- 
ed during  the  April  term,  1914,  on  "this 
day  of  ,  1914."     That  the  ex- 


ceptions pendente  lite  complaining  that  the 
court  erred  in  entering  up  the  judgment  dis- 
charging the  defendant  from  custody  on  April 
15,  1914,  were  certified  to  by  the  judge  on 
May  5,  1914,  and  filed  in  court  on  the  same 
day.  That  on  May  11,  1914,  the  defendant, 
J.  O.  Smith,  as  principal,  aqd  W.  M.  Regis- 
ter, Jr.,  as  security,  entered  Into  a  bond  pay- 
able to  the  Oovemor  of  Georgia  and  bis  suc- 
cessors in  office  "In  the  penal  sum  of  $250." 
which  declared  that  the  condition  of  the  ob- 
ligation was: 

"That,  if  the  above-bound  3.  0.  Smith  ahall 
personally  be  and  appear  in  the  city  court  of 
said  county  on  the  third  Monday  in  August, 
1914,  and  from  day  to  day,  and  term  to  term. 
then,   and   there   to  answer  to  the  offense  of 

mis ,   and   shall  not  depart  thence  without 

leave  of  said  court,  then  the  above  obligation 
to  be  null  and  void,  else  to  remain  in  full  force 
and  virtue." 

This  bond  recites  that  it  is  "signed,  sealed, 
and  delivered  In  the  presence  of,"  bat  does 
not  appear  to  have  been  attested  by  any  per- 
son. 

The  case  came  on  regularly  at  the  August 
term,  1914,  of  the  city  court  of  Nashville,  and 
the  defendant  failed  to  appear  personally, 
as  required  in  his  bond,  but  by  his  attorney 
made  an  appearance  and  filed  a  plea  of  gen- 
eral Issue  in  the  case.  The  case  proceeded, 
and  the  plaintiff  tendered  In  evidence,  with- 
out objection,  an  instrument  which  purport- 
ed to  be  a  bill  of  sale  from  the  defendant 
to  plaintiff,  dated  November  15,  1910,  and 
recited  that: 

"To  secure  two  promissory  notes  of  even  date 
herewith,  maturing,  respectively,  December  15th 
and  January  Ist  after  date,  for  $100  and  $110 
each,  I  hereby  sell,  transfer,  and  convey  one 
diamond  ring,  of  the  value  of  $425,  being 
^5/8-1/32  and  being  the  property  of  said  J. 
C.  Smith,  to  Lk  F.  Thnrman.  In  the  event  said 
notes  are  not  paid  at  maturity,  the  said  Ij.  P. 
Xhurman  shall  have  the  right,  and  he  ia  here- 
by authorized,  to  seize  said  property  and  appro- 
priate the  same  to  bis  own  use."  Signed  by 
J.  C.  Smith. 

There  was  testimony  that  prior  to  the  fil- 
ing of  the  suit  the  plaintiff  made  personal 
demand  on  the  defendant  for  the  return  of 
the  diamond  ring,  and  the  defendant  tben 
stated  that  he  could  not  pay  the  plaintiff 
therefor  or  return  the  ring  to  him,  for  the 
reason  that  he  had  previously  hypothecated 
it  with  the  Citizens'  Bank  of  Yaldosta  for  a 
loan  of  $225.  There  was  testimony  from  one 
Cochran  to  the  effect  that  he  had  sold  to 
the  defendant  the  diamond  ring  described  in 
the  defendant's  bill  of  sale  to  the  plaintiff, 
dated  November  15,  1910,  and  that  on  AprU 
5,  1915,  he  repossessed  himself  of  the  said 
ring,  as  the  defendant  had  not  paid  him  the 
purchase  price  thereof,  and  that.  In  order  to 
regain  possession  of  the  ring.  It  had'  been 
necessary  for  bim  to  pay  $226.30  in  cash  to 
the  Citizens'  Bank  of  Yaldosta,  Oa.,  wbldi 
then  held  possession  of  the  ring.  The  jury  re- 
turned the  followlns  verdict: 
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"We,  the  jury,  find  for  the  plaintiff  $425  and 
the  property  in  dispute,  the  $4i25  to  be  discharg- 
ed upon  the  surrender  of  Uie  property  to  the 
pUintiff." 

ThereupQQ  counsel  for  the  plaintiff  pre- 
sented to  the  court  a  Judgment,  which  was 
signed  by  the  court,  ordering  and  adjudging 
tbat: 

The  plaintiff  "do  have  and  recoTer  of  J.  G. 
Smith,  the  defendant  therein,  the  sum  of  $425, 

and  tlie  further .  sum  of  $ — ■ costs  of  suit, 

which  said  judgment  may  b«  discharged  upon 
the  delivery  of  the  property  in  controversy  to 
the  piaintiic  wittiin  20  days  from  this  date. 
This  September  3.  1914." 

The  Judgment  as  presented  to  the  court 
also  contained  the  foliowlng  additional  words 
and  provisions: 

"It  is  further  ordered,  considered,  and  ad- 
judged by  the  court  that,  inasmuch  as  the  plain- 
tiff iiled  affidavit  for  bail  in  the  above-«iititIed 
case,  and  the  defendant  having  neglected  and  re- 
fused to  give  said  bond,  and  Uie  jury  having  re- 
turned a  final  verdict  in  the  case,  it  is  tbe  fur- 
ther judgment  of  the  court  that  the  sheriff  of 
Berrien  county,  Ga.,  arrest  the  said  J.  C.  Smith 
and  confine  him  in  close  and  safe  custody  in  the 
common  jail  of  said  county  upon  his  failure  or 
refusal  to  pay  the  judgment  herein,  or  to  re- 
turn the  property  described  in  the  plaintiff's 
declaration,  and  to  continue  to  Iiold  the  said 
J.  G.  Smitli  as  aforesaid  until  the  further  and 
final  order  of  this  court  Tbe  arrest  of  the  said 
J.  C.  Smith  is  not  to  be  made  until  after  a  pe- 
riod of days  from  the  date  of  this  judg- 
ment, order,  and  precept,  and  it  is  so  ordered." 

But  the  Judge  declined  to  sign  this  latter 
part  of  the  Judgment,  and  this  is  aisslgned  as 
error,  on  the  following  grounds : 

(a)  That,  since  the  court  required  a  t)ond  of 
the  defendant  to  be  and  appear  at  the  trial  of 
the  case,  "to  answer  the  final  judgment,  execu- 
tion, and  decree  of  the  court,  his  failure  and 
refusal  to  appear  and  alnde  the  terms  and  condi- 
tions in  his  bond  and  the  order  and  judgment  of 
the  court  entitled  plaintiff  to  a  judgment  requir- 
ing defendant  to  be  held  as  herein  set  forth." 

(b)  "Tbe  plaintiff,  having  obtained  a  final 
judgment  before  the  court  and  jury,  was  enti- 
tled to  a  judgment  of  the  court  requiring  the 
sheriff  of  Berrien  county  to  take  the  defendant 
in  custody,  as  set  forth  and  contained  in  the 
judgment  presented  to  tbe  court  and  by  the 
court  refused." 

(c)  "Because  the  court,  upon  tlie  petition  of 
the  defendant  for  bail  upon  his  own  recog- 
nizance, from  the  evidence  reached  the  conclu- 
sion tliat  tbe  defendant  was  unable  to  give  the 
trand  required;  the  result  of  the  bail  trover  pro- 
ceeding is  to  permit  the  defendant  to  acquire  the 
property  of  the  plaintiff  and  thereafter  purpose- 
ly and  designedly  dispose  of  the  same  to  the  loss 
and  injury  of  tbe  plaintiff  in  the  value  thereof." 

(d)  "Because  to  discharge  the  defendant  on 
the  bond  required  by  the  court,  which  he  gave, 
and  after  final  judgment  before  the  court  and 
jury,  for  the  court  in  his  judgment,  order,  and 
decree  to  refuse  to  require  the  defendant  to 
comply  with  tbe  judgment  or  the  obligations  in 
his  said  bond  is  equivalent  to  holding  that  the 
action  of  bail  trover  against  an  insolvent  person 
is  incapable  of  enforcement  and  is  a  farce." 

[1, 3]  1.  Section  5154  of  the  Civil  Code  pro- 
rides  that,  where  a  defendant  in  any  action 
for  the  recovery  of  personal  property  in 
which  ball  is  required  shall  be  held  in  Im- 
prisonment by  reason  of  his  inability  to  give 
security,  be  may  present  his  verified  petition 
In  writing  to  the  Judge  of  the  court  In  which 
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the  suit  Is  pending.  In  which  he  shall  state 
that  he  is  neither  able  to  give  the  security 
required  by  law  nor  to  produce  the  property, 
and  can  furnish  satisfactory  reasons  for  Its 
nonproduction,  and  traverse  the  facts  stated 
in  the  plaintlfTs  affidavit  for  bail;  and  at 
the  hearing,  after  the  notice  provided  by 
law,  if  the  Judge  sliall  find  from  the  evi- 
dence presented  that  the  petitioner  can  nei- 
ther give  the  security  nor  produce  the  prop- 
erty, and  the  reasons  for  its  nonproduction 
are  satisfactory,  the  petitioner  shall  be  dis- 
charged upon  his  own  recognizance,  condi- 
tioned for  his  appearance  to  answer  the  suit, 
but  otherwise  the  Judge  shall  commit  Iilm  to 
custody.  The  record  in  this  case  discloses 
tbat  a  petition  was  filed  In  accordance  with 
the  provisions  of  this  section,  and  at  the 
hearing  the  defendant  was  discharged  from 
custody,  but  upon  what  evidence  the  court 
based  his  order  of  discharge  does  not  ap- 
pear ;  and  hence  we  must  assume  tbat  there 
was  at  the  hearing  of  the  application  for 
discharge  ample  evidence  to  establish  the 
facts  that  the  petitioner  could  neither  give 
the  security  nor  produce  the  property,  and 
we  must  further  conclude  tbat  the  reasons 
presented  for  the  nonproduction  of  the  prop- 
erty were  entirely  satisfactory  to  the  court 

2.  Section  5155  of  the  Civil  Code  provides 
that  in  any  case  where  a  defendant  in  an 
action  of  trover  and  bail  shall  present  a  pe- 
tition for  discharge  from  imprisonment  un- 
der the  provisions  of  section  6154,  supra,  it 
shall  be  lawful  for  either  party  dissatisfied 
with  the  decision  rendered  to  except  thereto 
by  writ  of  error  at  any  time  within  20  days 
from  tbe  rendition  of  the  decision  complain- 
ed of. 

In  Marks  ▼.  Hertz,  65  Oa.  119,  the  Su- 
preme Court  said  that,  where  a  defendant  in 
trover  was  arrested  under  bail  process  and 
moved  for  a  discharge,  an  order  discharging 
him  on  his  own  recognizance  was  not  such 
a  final  Judgment  as  could  be  brought  up  by 
writ  of  error,  trat  the  proper  remedy  was  by 
exceptions  pendente  lite,  and  that,  if  the 
ruling  would  work  serious  or  irreparable  In- 
Jury  before  the  termination  of  the  case  to 
the  party  against  whom  it  was  made,  the 
court,  on  a  bill  of  exceptions  pendente  lite, 
should  grant  a  supersedeas  until  the  final 
disposition  of  the  main  case. 

The  Supreme  Court  said  In  Gustoso  Cigar 
Manufacturing  Co.  ▼.  Bay,  117  Ga.  605,  48 
S.  Ew  984,  that: 

"Where  a  defendant  in  bail  trover  proceed- 
ings has  t>een  discharged  under  Civil  Code,  g 
4608  [Civil  Code  1910,  g  5154],  the  order  of  dis- 
cbarge can  only  be  superseded  by  the  plaintiff 
giving  bond  and  complying  wiUi  such  other 
conditions  as  may  be  properly  imposed." 

In  that  case  the  Supreme  Court  said  that, 
when  the  lower  court  "found  that  the  defend- 
ant was  entitled  to  his  discbarge,  that  Judg- 
ment was  conclusive  untU  reversed,  and 
should  have  been  enforced  unless  supersed- 
ed"; and,  further,  it  was  said  that,  if  the 
plalntUC  "had  immediately  given  notice  of 
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Its  Intention  to  present  a  bill  of  exceptions 
and  ask  for  time  to  supersede  the  order,  the 
court  would  have  allowed  time  In  which  to 
file  the  same,  *  •  *  and  the  question 
would  then  have  been  raised  as  to  what 
should  be  the  terms  and  conditions  of  a  su- 
persedeas in  ball  trover."  It  appears  from 
the  record  In  that  case  that,  the  trial  Judge 
having  ordered  that  the  defendant  be  dis- 
charged from  custody  upon  his  own  recogni- 
zance, and  the  plalntlfF  having  applied  for  a 
supersedeas  order  until  that  judgment  could 
be  reviewed  by  the  Supreme  Court,  it  was 
ordered  that  the  order  for  the  discharge  of 
the  defendant  be  not  executed  until  the  case 
should  be  passed  upon  by  the  Supreme  C!ourt, 
and  that  in  the  meantime  the  defendant  be 
committed  to  Jail,  and  that  from  thence 
he  might  be  discharged  "upon  his  entering  In- 
to good  and  sufficient  bond  in  the  sum  of 
$700,  conditioned  for  his  appearance  to  an- 
swer and  abide  the  Judgment  of  the  court" 
The  defendant  gave  the  bond  required  for 
his  appearance  in  the  terms  prescribed  by  the 
order,  and  the  plaintiff  excepted  to  the  or- 
der of  discharge  and  to  so  much  of  the*  super- 
sedeas order  as  allowed  the  defendant  to 
give  a  $700  bond,  insisting  that  the  defend- 
ant should  have  remained  in  custody  until 
the  termination  of  the  case.  There  was  no 
offer  on  the  part  of  the  plalntlfl  to  give  bond 
for  damages,  as  In  the  case  of  Southern  Ex- 
press Co.  V.  Lynch,  65  Ga.  240,  or  even  to 
comply  with  section  5552  of  the  Code  of  1895 
[Code  of  1910,  {  6165],  and  the  court  held 
that,  since  there  was  no  notice  even  of  an 
Intention  to  present  a  bill  of  exceptions, 
and  the  court  was  not  asked  for  time  to  su- 
persede the  order,  the  bond  exacted  of  the 
defendant  was  as  much  as  the  company  had 
the  right  to  ask.  In  the  Lynch  Case,  supra, 
it  was  held  that  the  judge,  in  granting  the 
supersedeas,  could  require  a  proper  bond  or 
prescribe  "such  terms  as  the  nature  of  the 
case  might  require."  See,  also,  Montgomery 
V.  King,  125  Ga.  391,  54  S.  E.  135.  In  Ra- 
gan  T.  Chicago  Packing  Co.,  93  Ga.  712,  21 
S.  E.  143,  It  was  said  that: 

"Under  the  act  of  1879  (Code,  {  3420a)  touch- 
ing the  liberty  of  the  citizen  in  proceedings  re- 
quiring bail  in  actions  for  the  recovery  of  per- 
sonal property,  while  no  discharge  is  warrant- 
ed unless  the  reasons  shown  for  the  nonproduc- 
tion  of  the  property  are  satisfactory,  it  is  not 
requisite  that  an  existing  physical  impossibility 
to  produce  the  property  should  be  the  result  of 
misadventure  or  of  blameless  conduct  on  the 
part  of  the  defendant,  but,  if  it  existed  at  all 
when  the  process  was  sued  out,  and  continues  to 
exist  without  any  fault  or  misconduct  committed 
by  the  defendant  since  that  time,  it  should  be 
deemed  satisfactory.  Inasmuch  as  by  section 
3418  of  the  Code  a  plaintiff,  in  order  to  require 
bail,  must  make  affidavit  'that  the  property  is 
in  the  possession,  custody,  or  control  of  the  de- 
fendant,' anything  which  shows  with  full  cer- 
tainty that  this  affidavit  was  not  true  in  fact 
should  be  deemed  a  satisfactory  reason  for  not 
producing  the  property,  unless  it  affirmatively 
appears  that  since  the  plaintiff's  affidavit  was 
made  the  defendant  baa  acquired  the  power  to 
produce  it" 


In  Garrett  t.  Underwood,  102  Ga.  538,  27 
S.  E.  665,  it  was  held: 

"Where  a  defendant,  imprisoned  under  an  ac- 
tion of  trover  where  bail  was  required,  petitioD- 
ed  the  judge  of  the  court  in  which  the  suit  waa 
pending  for  his  discharge,  and  it  satisfactorily 
appeared  that  he  was  unable  to  produce  the 
property  or  to  give  security  for  the  eventual 
condemnation  money,  there  was  no  error  in  dia- 
cbarging  the  defendant  on  his  own  recognizance 
and  awarding  the  cost  of  the  proceeding  against 
the  plaintiff." 

In  Shlnholser  v.  Jordan,  116  Ga.  462,  41 
S.  E.  610,  it  was  held: 

"It  must  appear  to  the  judge  to  whom  such  pe- 
tition is  addressed  that  the  defendant  can  nei- 
ther give  the  security  nor  produce  the  property, 
and  that  the  reasons  for  its  nonproduction  are 
satisfactory." 

In  the  earlier  case  of  Harris  v.  Bridges, 
57  Ga.  407-409,  24  Am.  Bep.  495,  It  was  held 
that  the  inability  of  the  defendant  to  produce 
the  property  would  not  authoilEe  bis  dis- 
charge, since  the  statute  then  in  force  did 
not  make  this  ooe  of  the  grounds  for  such 
discharge. 

It  win  be  noted  that  in  the  case  of  Gustoso 
Cigar  Co.  T.  Ray,  117  Ga.  665,  43  S.  £>.  984, 
the  Supreme  Court  does  not  in  terms  dedde 
how  far  the  judge  hearing  an  application  for 
discharge  in  a  ball  trover  case  may  exerdae 
his  judgment  in  determining  the  nature  at 
the  bond  to  be  required  of  the  defendant  for 
the  protection  of  the  interest  of  the  plaintiff, 
where  the  defendant  Is  discharged  from  cus- 
tody on  the  ground  that  he  can  neither  give 
the  bond  required  by  law  nor  produce  the 
property.  In  the  case  under  consideratioa 
the  order  of  the  judge  required  the  defendant 
to  give  bond  in  the  sum  of  $200,  conditioned 
for  bis  appearance  at  the  May  term,  1914,  of 
the  court  in  which  the  proceeding  was  pend- 
ing, and  to  appear  from  term  to  term  and 
day  to  day  to  answer  the  final  judgment,  or- 
der, and  decree  of  the  court,  and  in  default 
thereof  that  he  should  be  remanded  to  the 
common  Jail  of  the  county,  and  there  kept 
until  further  order  of  the  court ;  whereas 
the  bond  given,  though  It  requires  the  appear- 
ance of  the  defendant  in  the  proper  court  at 
the  proper  term  and  from  day  to  day  and 
from  term  to  term,  does  not  require  him  to 
answer  the  "final  judgment,  order,  and  decree 
of  the  court,"  but  to  answer  to  "the  offense  of 

mis ,"  and,  while  requiring  that  he  shall 

not  depart  thence  without  leave  of  the  court, 
it  nowhere  binds  him  to  answer  to  the  final 
judgment,  order,  and  decree  of  the  court  in 
the  pending  case.  It  appears  that  the  order 
or  judgment,  since  it  required  the  defendant 
to  answer  to  the  final  Judgment  In  the  case, 
was  Intended  to  exact  an  eventual  condemna- 
tion bond  for  $200;  whereas  the  bond  actu- 
ally given  was  not  payable  to  the  plaintiff  in 
the  case  for  the  eventual  condemnation  mon- 
ey, but  was  payable  to  the  Governor  of  tlie 
state  of  Georgia,  and  seems  to  have  be&a  a 
criminal  boad  only,  requiring  the  presence 
of  the  accused  to  answer  to  the  "offense"  of 
a  misdemeanor. 
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[2]  In  view  of  the  present  provision  of  the 
statute  authorizing  the  discharge  of  a  de- 
fendant in  ball  trover  from  the  custody  of 
the  officer  where  he  faUs  to  produce  the  prop- 
erty, and  is  unable  to  give  the  bond  required 
by  law,  and  presents  to  the  court  satisfactory 
reasons  for  the  nonproductton  of  the  prop- 
erty, the  Judge  would  have  been  without  au- 
thority to  render  the  Judgment  which  he  de- 
clined to  sign,  requiring  the  sheriff  to  arrest 
the  defendant  and  confine  him  in  dose  and 
safe  custody  in  the  common  Jail  upon  his  fail- 
ure or  refusal  to  pay  the  Judgment  rendered 
on  the  trial  of  the  main  case,  or  to  return 
the  propCTty  described  In  the  plaintiff's  pe- 
tition, and  to  continue  to  hold  the  defend- 
ant until  further  order  of  the  court  The 
court  had  already  passed  upon  the  question 
whether  the  defendant  should  be  properly  dis- 
charged under  the  showing  made  at  the  hear^ 
ing  of  Ills  petition;  and,  wliile  exceptions 
pendente  lite  were  filed  by  the  plaintiff,  and 
all  the  rights  of  the  plaintiff  were  thereby 
preserved,  and  the  propriety  and  legality  of 
the  order  of  discharge  could  be  reviewed  in 
this  court  by  bill  of  exceptions  on  the  final 
determination  of  the  case,  unless  It  appeared 
that  the  lower  court  was  not  authorized  to 
discharge  the  defendant  under  the  evidence 
adduced  at  the  hearing  of  his  application 
for  discharge,  this  court  would  not  be  author- 
ized to  set  aside  the  order  of  the  Judge,  nor 
would  the  trial  Judge  himself  thereafter,  and 
while  his  original  ordor  discharging  the  de- 
fendant was  still  of  force  and  not  set  aside, 
be  authorized  to  enter  up  a  further  Judg- 
ment exactly  contrary  to  and  altogether  null!- 
luring,  the  Judgment  previously  rendered  by 
blm  on  the  applicatlcm  for  discharge.  The 
Judge  therefore  did  not  err  in  declining  to  di- 
rect the  sheriff  to  seize  the  defendant  and  in- 
carcerate him  upon  his  failure  or  refusal  to 
pay  the  Judgment  or  return  the  property  de- 
8CrU>ed  in  the  plaintiff's  declaration  untU 
the  further  order  of  the  court 

Imprisonment  for  debt  has  loog  since  been 
generally  abolished,  and  no  further  discus- 
sion of  the  proposition  here  involved  is  nec- 
essary. The  plaintiff,  of  course,  could  have 
obtained  any  JudgniHit  on  the  bond  given  by 
the  defendant  which  might  have  been  author- 
ized by  its  express  terms.  Had  the  bond 
l)een  the  condemnation  money  bond  usually 
required  in  ball  trover  cases,  Judgment  for  the 
condemnation  money  might  have  been  enter- 
ed up  thereon  against  the  defendant  and  his 
security ;  but,  since  the  bond  actually  given 
appears  simply  to  have  been  an  appearance 
bond,  no  Judgment  could  be  entered  upon 
Bucb  a  bond  for  the  amount  of  the  verdict 
recovered  against  the  defendant  Whether 
the  defendant  violated  the  order  of  the  court 
In  giving  a  bond  apparently  different  from 
that  required  by  the  order,  or  whether  the 
officer  who  presumably  accepted  this  bond 
and  released  the  defendant  thereon  might  be 
liable  In  any  way  to  the  plaintiff,  are  ques- 


tions we  need  not  consider,  but  It  is  clear 
that  the  original  order  requiring  the  $200 
bond,  and  the  bond  actually  given,  for  $250, 
for  the  appearance  of  the  defendant  to  an- 
swer to  some  offense,  would  not  either  or 
both  authorize  the  rendition  of  the  Judgment 
which  the  court  refused  to  sign. ,  The  plain- 
tiff complains  that,  If  a  defendant  in  a  bail 
trover  action  may  release  himself  from  cus- 
tody by  simply  showing  that  he  did  not  have 
the  property  in  his  possession  at  the  time  the 
trover  suit  was  instituted,   and  that  he  is 
unable  to  give  security  or  to  now  produce  the 
property,  the  remedy  offered  by  bail  process 
would  practically  be  nullified.    It  may  be 
said  In  answer  to  this  that  no  plaintiff  is  en- 
titled to  this  remedy,  unless  he  makes  an 
affidavit  that  the  property  is  in  the  posses- 
sion, custody,  and  control  of  the  defendant; 
and  if,  in  point  of  fact  this  affidavit  is  un- 
true when  made,  and  the  defendant  makes 
the  fact  appear  when  he  seeks  his  discharge 
from  arrest,   the  plaintiff  certainly  has  no 
right  to  complain ;  for,  if  he  had  ascertained 
the  facts  before  making  his  ball  affidavit 
and  the  affidavit  Itself  spoke  the  literal  truth 
as  to  the  actual  possession  of  the  property 
by  the  defendant  at  the  time  the  affidavit  was 
made,  then,  on  proof  of  the  fact  of  possession 
on  the  hearing  of  a  petition  for  discharge 
brought  by  the  defendant  the  court  should 
remand  the  defendant  to  the  custody  of  the 
officer,  unless  he  parted  with  the  possession 
after  process  was  sued  out  without  any  fault 
or  misconduct  on  his  part    Without  meaning 
to  apply  the  remark  to  this  case,  it  is  too 
often  true  that  ball  affidavits  are  made  in 
trover  actions  alleging  that  the  defendant  is 
in  iKxssession  of  the  property  sued  for,  when 
the  affiant  knows  that  the  defendant  has 
already  parted  with  his  possession,  and  the 
plaintiff  nevertheless  Institutes  the  ball  ac- 
tion in  the  hope  that  the  defendant  wUl  give 
the  eventual  condemnation  bond,  or  perhaps 
pay  the  value  of  the  property  sued  for,  rath- 
er than  Incur  the  humiliation  of  arrest  and 
Incarceration  in  JaU  until  the  necessary  five 
days'  notice  can  be  given  to  the  plaintiff  of 
his  Intention  to  apply  for  a  discharge,  and 
until  the  petition  for  discharge  can  thereafter 
be  heard  and  determined.    Of  course,  many 
such  actions  are  instituted  where  the  person 
making  the  affidavit  knows  simply  that  the 
defendant  was  in  possession  of  the  properly 
sued  Tor  at  some  time  in  the  recent  past  and 
relies  on   the   presumption   that   possession 
once  known  to  exist  may  l>e  assumed  to  exist 
until  the  contrary  is  shown;    but  in  such 
cases,  where  the  affiant  has  no  actual  knowl- 
edge that  the  defendant  has  already  parted 
with  the  possession  of  the  property,  and  acts 
on  this  presumption  in  entire  good  faith,  he 
must  nevertheless  mn  the  risk  of  failing  to 
obtain  the   benefit   of   the   ball   proceeding, 
should  it  appear  at  the  hearing  of  an  appli- 
cation for  discharge  made  by  the  plaintiff 
that  he  had,  in  fact  parted  with  the  posses- 
sion of  the  property  before  the  suit  was  in- 
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Btltuted,  or,  Is  other  words,  should  the  de- 
fendant rebut  the  presumption  referred  to 
above. 

1  The  Instrument  upon  which  the  plalntlfi' 
in  this  case  relied  to  show  bis  title  to  the 
diamond  ring  sued  for  is  referred  to  in  the 
record  as  "a  retention  of  title  contract  exe- 
cuted from  the  plalntlif  to  the  defendant"; 
but  an  inspection  thereof  will  clearly  demon- 
strate that  the  Instrument  was.  In  fact,  a  blU 
of  sale  conveying  a  described  ring  for  the 
purpose  of  securing  two  promissory  notes 
"of  even  date  herewith,  maturing  respective- 
ly December  15th  and  January  1st,  after 
date,  for  $100  and  $110  each,"  and  authoriz- 
ing the  plaintiff,  to  whom  the  property  was 
so  conveyed,  "to  seize  said  property  and  ap- 
propriate the  same  to  his  own  use,"  In  the 
event  the  notes  sued  for  were  not  paid  at 
maturity.  It  appears,  both  from  this  instru- 
ment and  from  the  redtals  in  the  record, 
that  the  ring  was  not,  in  fact,  delivered  to 
the  plaintiff,  but  was  kept  in  the  possession 
of  the  defendant;  and  from  the  language  of 
the  instrument  itself  it  is  clear  that  the 
purpose  of  the  parties  was  to  execute  what, 
in  legal  effect,  amounted  to  a  mortgage.  The 
paper  certainly  is  not  an  absolute  conveyance 
on  its  face;  and,  since  a  mortgage  In  this 
state  Is  only  security  for  a  debt,  and  passes 
no  title,  and  the  obvious  purpose  of  this  pa- 
per Is  merely  to  place  a  lien  upon  proi>erty 
or  to  pledge  property  for  the  payment  of  a 
debt,  the  instrument  must  be  considered  a 
mortgage  only,  and  not  a  deed  or  bill  of  sale. 
It  is  true  that,  where  personal  property  Is 
conveyed  by  bill  of  sale,  and  the  party  giving 
the  bUl  of  sale  shall  take  an  obligation  bind- 
ing the  persoq  to  whom  the  property  Is  con- 
veyed to  reconvey  the  property  on  payment 
of  the  debt  thereby,  intended  to  be  secured, 
the  conveyance  passes  the  actual  title  to  the 
principal  until  payment  of  the  debt  (Civil 
Ck>de,  !  3306);  but  in  this  case  there  was 
no  obligation  to  reconvey  the  property  de- 
scribed In  the  conveyance.  In  this  connec- 
tion it  wUl  be  recalled  that  section  3298  of 
the  Civil  Code  provides  that  a  bill  of  sale 
to  personal  property  to  secure  a  debt,  where 
the  principal  sum  does  not  exceed  $100,  may 
be  foreclosed  in  the  same  manner  as  a  mort- 
gage on  personal  property  and  In  the  event 
the  bill  of  sale  is  foreclosed  in  the  some  man- 
ner as  mortgages,  the  after  proceedings  shall 
be  the  same  as  in  proceedings  to  foreclose 
such  mortgages  (Civil  (3ode,  f  3299);  but 
nowhere  do  we  find  that  an  instrument  con- 
veying property  for  the  purpose  of  securing 
certain  obligations  therein  described  has  been 
treated  under  our  law  as  an  absolute  con- 
veyance of  title,  where  there  Is  no  corre- 
sponding obligation  on  the  part  of  the  taker 
of  the  Instrument  to  reconvey  the  property 
on  the  payment  of  the  debt  thereby  secured. 
So,  If  the  question  were  properly  before  us, 
we  would'hold  that  the  Judgment  rendered  In 
favor  of  the  plalnticr  in  this  trover  action 


was  not  authorized  by  the  evidence  adduced 
at  the  trial,  since  the  mortgage  introduced  ia 
evidence  furnished  the  sole  basis  for  a  daim 
of  title  on  the  part  of  the  plaintiff  to  the 
property  for  which  suit  was  brought. 
Judgment  affirmed. 


as  Oa.  App.  SM) 

CHARLESTON  &  W.  a  RY.  (X>.  et  iL 

V.  McELMURRAT.     (No.  6814J 

(Court  of  Appeals  of  Georgia.    June  28.  1915.) 

(Syllahu*  by  the  Court.) 

1.  Railboads  «=>478  —  FiBKS  —  AcnoH  101 
Damages— PBTrrioN—GiNiCBAi.    DKiirrsBEB. 

The  petition  set  forth  a  cause  of  action, 
and  was  not  subject  to  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  1698-1705;    Dec.  Hig.  <8=»47ii!r 

2.  Appeal  and  Ebbob  «=»887— Pabties  «=» 
92 — ^MisjoiKDEB — Cube  bt  A^usnduskt— 
Damages  fbom  Fibe. 

The  special  demurrer,  alleging  a  mlajcrin- 
der,  should  have  been  sastained.  Thia  court 
held,  in  Atlantic  Coast  Line  R.  Co.  ▼.  Mc- 
Elmurray,  12  Ga.  App.  233,  77  S.  E.  2,  that 
the  owner  of  the  track  was  jointly  liable  with 
the  owner  of  the  train  which  started  the  fire 
for  the  letter's  negligence.  This  decision  es- 
tablished the  joint  liability  of  the  two  roads 
for  fires  caused  by  the  Atlantic  Coast  Line 
Railroad  Company,  and  there  is  no  misjoinder 
as  to  these  fires.  The  Atlantic  Coast  Line 
Railroad  Company  is  not,  however,  liable  for 
the  fires  set  out  by  the  Charleeton  &  Western 
Carolina  Railway  Company,  the  owner  of  the 
track,  and  here  is  the  misjoinder.  Counsel  for 
defendant  in  error  having  asked  leave  (if  this 
should  be  our  judgment)  to  so  amend  his  peti- 
tion as  to  dismiss  the  Atlantic  Coast  Line  Kail- 
road  Company,  and  thereby  to  cnre  this  defect, 
leave  to  do  so  is  hereby  granted  under  the  au- 
thority of  Civil  Code  1910,  {  6205.  The  defend- 
ant in  error,  however,  must  pay  the  costs  of  the 
writ  of  error. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3620;  Dec.  Dig.  ®=3S*T; 
Parties,  Cent.  Dig.  §S  150-152;  Dec  Dig. 
©=592.] 

3.  Damages  «=»91  —  Puhitivi  Damages  — 
Right  to  Recoveb— Fibes. 

The  special  demurrer  as  to  that  part  of  the 
petition  asking  for  punitive  damages  was  prop- 
erly overruled. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §§  193-201;    Dec.  Dig.  <S=>91.] 

4.  Pleading  ©=8  —  Railboads  ®=>478  — 
Fiees— Action  rots  Damages— PETrrios— 
Special  Dehubbers. 

The  other  special  grounds  of  the  demur- 
rers were  without  merit. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  12-28%,  68;  Dec.  Dig.  «=>!>; 
Railroads,  Cent  Dig.  %%  1698-1705;  Dec.  Dig. 
<g=»478.] 

Error  from  City  Court  of  Rldunond;  W. 
F.  Eve,  Judge. 

Action  by  J.  R.  McElmurray  against  the 
Charleston  &  Western  Carolina  Railway 
Company  and  another.  Judgment  for  lAain- 
tlff,  and  defendants  bring  error.  Affirmed, 
with  direction. 

W.  K.  Miller,  of  Augusta,  for  plalntlflB  in 
error.  Jas.  C.  O.  Black,  Jr.,  of  Augusta,  for 
defendant  in  error. 


^stVot  other  cases  ua  same  topic  and  KEY-NUMBEB  In  all  Key-Numbered  DlgesU  and  Indexes 
*  The  balance  of  the  opinion  bas  been  stricken  out  since  filing  ol  the  same. 
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SOS 


BEOTLES,  J.  [1-4]  The  third  headnote 
<miy  needs  elaboration.  J.  R.  McElmurray 
sued  the  Atlantic  Coast  Line  RaUroad  Com- 
pany and  the  Charleston  &  Western  Carolina 
Railway  Company  jointly  for  damages,  and 
the  essential  averments  of  his  petition  are  as 
follows: 

"(1)  That  the  defendant  the  Charleston  & 
■Western  Carolina  Railway  Company  is  a  rail- 
road corporation  owning  and  operating  a  line  of 
railway  in  said  county,  and  having  an  office,  an 
agent,  and  a  place  of  business  in  the  city  of 
Augusta  in  said  county ;  that  the  defendant 
the  Atlantic  Coast  Line  Railroad  Company  is 
a  railroad  corporation  haying  an  office,  an  agent, 
and  a  place  of  business  in  the  city  of  Augusta, 
in  said  coimty. 

"(2)  That  tbe  plaintiff,  at  the  time  of  the  in- 
juries hereinafter  complained  of,  was,  and  is 
now,  the  owner  of  a  farm  of  795  acres  situate 
in  said  county  and  known  as  'Goodale  Farm.' 

"(3)  That  the  defendant  the  said  Charleston 
A  Western  Carolina  Railway  Company's  line 
of  railway  traverses  petitioner's  farm  from  west 
to  east,  a  distance  of  a  mile  and  a  half,  and  then 
crosses  the  Savannah  river  on  a  bridge  in  which 
tlicFfi  is  &  dr&w 

'•(4)  That  the  defendant  the  said  Atlantic 
Coast  Line  Railroad  Company  operates,  and  did 
so  operate  at  the  times  hereinafter  stated,  its 
trains  over  tbe  tracks  of  the  said  Charleston  & 
■Western  Carolina  Railway,  with  the  knowledge 
and  consent  of  said  Charleston  &  Western  Caro- 
lina Railway  Company. 

"(5)  That  the  principal  crop  grown  on  peti- 
tioner's farm  is  bay. 

"  (6)  That  on  the  20th  day  of  November,  1911, 
an  engine,  being  operated  by  the  Charleston  & 
Western  Carolina  Bailway  Company  on  its 
line  of  railway,  running  through  said  farm,  neg- 
ligently emitted  live  sparks  and  cinders,  which 
set  fire  to  the  right  of  way  of  said  CHiarleston 
<&  Western  Carolina  Railway  Company,  which 
said  fire  was  communicated  to  the  farm  of  peti- 
tioner and  burned  over  an  area  of  one  acre,  on 
which  was  growing  a  native  vetch,  which  re- 
Beeded  itself,  and  damaged  petitioner  $6,  and 
burned  seven  large  cocks  of  hay,  containing  1% 
tons  of  the  value  of  $15  per  ton;  that  on  the 
22d  day  of  November,  1911,  an  engine,  being 
operated  by  said  Charleston  &  Western  Caro- 
lina Railway  Company  on  its  line  of  railway, 
running  through  said  farm,  negligently  emitted 
live  sparks  and  cinders,  which  set  fire  to  tbe 
right  of  way,  which  said  fire  was  communicat- 
ed to  the  land  of  petitioner,  burning  over  an 
area  of  two  acres',  on  which  was  growing  a 
native  vetch,  which  reseeded  itself,  to  the  dam- 
age of  petitioner  of  $12 ;  that  on  the  1st  day  of 
December,  1911,  an  engine,  being  operated  by 
Baid  Charleston  &  Western  Carolina  Railway 
Company  on  its  line  of  railway,  running 
through  said  farm,  negligently  emittedl  live 
sparks,  which  set  fire  to  the  right  of  way,  which 
said  fire  was  communicated  to  the  land  of  peti- 
tioner, and  burned  over  an  area  of  10  acres, 
on  which  was  growing  a  native  vetch,  which  re- 
seeded  itself,  to  the  damage  of  petitioner  of  ?6 
per  acre,  and  consumed  six  large  cocks  of  hay 
containing  1%  tons  of  the  value  of  $15  per 
ton,  and  caused  petitioner  to  expend  $2.40  in 
payment  of  men  to  fight  said  fire ;  that  on  De- 
cember 3,  1911,  an  engine  being  operated  by 
said  Charleston  &  Western  Carolina  Railway 
Company  on  its  line  of  railway,  running  through 
said  farm,  negligently  emitted  live  sparks  which 
set  fire  to  the  right  of  way,  which  said  fire 
was  communicated  to  the  land  of  petitioner, 
burning  over  an  area  of  one  acre,  on  which  was 
growing  a  native  vetch,  which  reseeded  itself, 
to  the  damage  of  $6. 

"(7)  That  at  the  time  of  the  fires  complained 
of  in  said  sixth  paragraph,  the  season  was  dry, 
and  the  said   Charleston  A  Western  Carolina 


Railway  Company  permitted  large  quantities  of 
dry  grass,  weeds,  trash,  and  underbrush  to  gath< 
er  upon  its  said  right  of  way,  and  negligently 
allowed  said  inflammable  and  combustible  ma- 
terial to  remain  on  said  right  of  way,  and  that 
the  fires  complained  of  in  said  paragraph  sixth 
were  communicated  to  the  fields  of  petitioner 
from  said  right  of  way. 

"(8)  That  the  engines  of  said  Charleston  & 
Western  Carolina  Railway  Company  which  set 
out  the  fire  complained  of  in  said  paragraph 
6  of  said  petition  were  defective  and  dangerous, 
not  being  properly  equipped  with  safe  and  suffi- 
cient spark  arresters  and  safe  and  sufficient  de- 
vices and  appliances  for  preventing  the  emis- 
sion of  live  sparks  and  cinders,  and  that  the 
said  engines  were  negligently  operated  in  that 
an  unnecessary  amount  of  steam  was  applied  to 
said  engines,  thereby  causing  the  emission  of 
laive  and  unnecessary  quantities  of  live  sparks 
and  cinders,  which  said  sparks  and  cinders  set 
fire  to  the  said  right  of  way  and  were  communi- 
cated to  the  field  of  petitioner  adjacent  to  said 
right  of  way. 

(9)  That  the  spark  arresters  of  the  engines 
of  the  said  Charleston  &  Western  Carolina 
Railway  Company  were  insufficiently  and  im- 
properly constructed  to  prevent  large  sparks  of 
fire  from  issuing  from  said  smokestacks,  and 
the  engineers  in  charge  of  said  engines  were 
negligent  in  operating  said  engines,  in  that  they 
caused  said  engines  to  exhaust  and  emit  live 
sparks  of  fire  and  cinders  at  the  place  where 
said  combustible  and  inflammable  material  had 
been  allowed  to  accumulate  on  said  right  of 
way. 

"(10)  That  on  February  17,  1912,  an  engine 
of  the  defendant,  the  Atlantic  Coast  Line  Rail- 
road Company,  which  was  being  run  over  the 
road  of  the  Charleston  &  Western  Carolina 
Railway  Company,  negligently  emitted  live 
sparks,  which  set  fire  to  the  dry  grass,  on  which 
was  growing  a  native  vetch,  which  reseeded  It- 
self, and  burned  over  an  area  of  2%  acres,  to 
petitioner's  damage  of  $6  per  acre;  that  on 
Alarch  20,  1912,  an  engine  which  was  being  run 
over  the  road  of  the  Charleston  4  Western  Caro- 
lina Railway  Company  negligently  emitted  live 
sparks  which  set  fire  to  the  dry  grass  on  peti- 
tioner's farm,  on  which  was  growing  a  native 
vetch,  which  reseeded  itself,  and  btimed  over 
one  acre,  to  petitioner's  damage  $6. 

"(11)  That  the  engines  which  set  out  the  fire 
complained  of  in  said  tenth  paragraph  of  said 
petition  were  defective  and  dangerous,  not  be- 
ing properly  equipped  with  safe  and  sufficient 
spark  arresters  and  safe  and  sufficient  devices  • 
for  preventing  the  emission  of  live  sparks  and 
cinders,  and  that  said  engines  were  negligently 
operated,  in  that  an  unnecessary  amoimt  of 
steam  was  applied  to  said  engines,  thereby 
causing  tbe  emission  of  large  and  unnecessary 
quantities  of  live  sparks  and  cinders. 

"(12)  That  the  said  spark  arresters  on  the 
engines  which  set  out  the  fires  complained  of  in> 
said  tenth  paragraph  were  insufficiently  and  im- 
properly constructed  to  prevent  Uve  sparks  of 
fire  from  issuing  from  said  smokestacks,  and  the 
engineers  in  charge  of  said  engines  were  negli- 
gent in  operating  said  engines,  in  that  they 
caused  said  engines  to  exhaust  and  emit  live 
sparks  and  cinders  at  the  place  of  said  dry 
grass. 

"(13)  That  the  engines  which  set  out  the 
fires  complained  of  in  the  said  tenth  paragraph 
were  being  operated  at  a  dangerous  and  unneces- 
sary rate  of  speed,  thereby  causing  the  emis- 
sion of  larg^  and  unnecessary  quantities  of  live 
sparks  and  cinders,  which  set  fire  to  the  farm  of 
petitioner. 

"(14)  That  on  January  14,  1013,  an  engine  of 
the  Atlantic  Coast  Line  Railroad  Company, 
which  was  befng  run  over  the  road  of  the 
Charleston  &  Western  Carolina  Railway  Com- 
pany, negligently  emitted  live  sparks,  which 
set  fixe  to  the  dry  grass  on  petitioner's  farm,  on 
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which  was  growing  a  native  vetch,  which  reseed- 
ed  itself,  and  burned  over  an  area  of  10  acres 
of  the  value  of  $b  per  acre,  and  burned  'M 
tons  of  hay  of  the  v^ue  of  $17  per  ton ;  that 
on  February  13,  1913,  an  engine,  which  was  be- 
ing run  over  the  road  of  the  Charleston  &  West- 
em  Carolina  Railway  Company,  negligently 
emitted  live  sparks,  which  set  fire  to  the  dry 
^ass  on  petitioner's  farm,  on  which  was  grow- 
ing a  native  retch,  which  reseeded  itself,  and 
burned  over  an  area  of  three  acres,  to  petition- 
er's damage  $6  per  acre;  that  on  October  16, 
1913,  an  engine,  which  was  being  run  over  the 
road  of  the  Charleston  &  Western  Carolina 
Railway  Company,  negligently  emitted  live 
sparks,  which  set  fire  to  the  dry  grass  on  peti- 
tioner's farm,  on  which  was  growing  a  native 
vetch  which  reseeded  itself,  and  burned  over  an 
area  of  one-half  acre,  to  petitioner's  damage  $3; 
that  on  Kovember  2,  1913,  an  engine  of  the 
Charleston  &  Western  Carolina  Railway  Com- 
pany negligently  emitted  live  sparks,  which  set 
fire  to  Uie  dry  grass  on  petitioner's  farm,  on 
which  was  growing  a  native  vetch,  which  reseed- 
ed itself,  and  burned  over  an  area  of  one-half 
acre,  to  petitioner's  damage  ?3 ;  that  on  Novem- 
ber 12,  1913,  an  engine  of  the  Charleston  & 
Western  Carolina  Railway  Company  negligent- 
ly emitted  live  sparks,  which  set  fire  to  the 
right  of  way  of  said  Charleston  &  Western 
Carolina  Railway  Company,  which  said  right  of 
way  had  large  quantities  of  dry  grass,  weeds, 
trash,  and  underbrush  upon  it;_  and  that  said 
fires  were  communicated  from  said  right  of  way 
to  the  field  of  petitioner  and  burned  over  an 
area  of  one-half  acre,  to  the  damage  of  peti- 
tioner of  $3. 

"(15)  That  the  engines  which  set  out  the  fires 
complained  of  in  the  said  fourteenth  paragraph 
ot  said  petition  were  defective  and  dangerous, 
not  being  properly  equipped  with  safe  and  suffi- 
cient spark  arresters  and  safe  and  sufficient  de- 
vices and  appliances  for  preventing  the  emis- 
sion of  live  sparks  and  cinders,  and  said  en- 
gines were  negligently  operated,  in  that  an  un- 
necessary amount  of  steam  was  applied  to  said 
engines,  thereby  causing  the  emission  of  large 
and  unnecessary  quantities  of  live  sparks  and 
cinders,  which  said  sparks  and  cinders  set 
fire  to  the  dry  grass  on  the  farm  of  petitioner 
and  to  the  right  of  way  of  said  Charleston  & 
Western  Carolina  Railway  Company,  which 
said  fires  were  communicated  to  the  field  of 
petitioner  adjacent  to  the  said  right  of  way. 

"(16)  That  the  engines  which  set  out  the  fires 
complained  of  in  the  fourteenth  paragraph  were 
being  operated  at  an  unnecessary  and  dangerous 
rate  d  speed,  thereby  causing  the  emission  of 
large  and  unnecessary  quantities  of  live  sparks 
which  set  out  the  fires  more  fully  set  forth  in 
paragraph  14  of  this  petition. 

"(17)  That  the  spark  arresters  on  said  engines, 
which  set  out  the  fires  complained  of  in  said 
14th  paragraph,  were  insufficiently  and  im- 
.  properly  constructed  to  prevent  live  sparks 
of  fire  from  issuing  from  said  smokestacks,  and 
the  engineers  in  charge  of  said  engines  were 
negligent  in  operating  said  engines,  in  that  they 
caused  said  engines  to  exhaust  at  the  point  of 
the  dry  grass  on  petitioner's  farm,  and  not  at 
some  other  point,  where  there  was  less  danger 
of  fire  being  caused  by  the  emission  of  the 
sparks. 

"(18)  Petitioner  further  shows,  by  way  of 
aggravation,  that  in  November,  1910,  the 
CHiarleston  &  Western  Carolina  Railway  Com- 
pany negligently  permitted  its  right  of  way  to 
get  in  a  foul  condition,  permitting  large  quan- 
uties  of  dry  grass,  weeds,  trash,  and  underbrush 
to  gather  upon  the  same,  and  that  an  engine 
of  said  Charleston  &  Western  Carolina  Rail- 
way C!ompany  set  fire  to  said  right  of  way, 
which  said  fire  was  communicated  to  the  farm 
of  petitioner  and  damaged  petitioner  In  the  sum 
of  $1,025,  for  which  said  amount  said  plaintiff 
received  a  verdict. 


"  (19)  Petitioner  further  shows,  by  way  of  ag- 
gravation, that  in  December,  1910,  an  engine 
of  the  Atlantic  Coast  Line  Railroad  Company, 
which  was  being  operated  over  the  line  of  the 
Charleston  &  Western  Carolina  Railway  Com- 
pany, negligently  emitted  live  sparks  of  fire, 
which  set  fire  to  petitioner's  farm  and  damaged 
petitioner  in  the  sum  of  $1,378.59,  and  the 
plaintiff  has  received  a  verdict  for  said  amount 

"(20)  Your  petitioner  shows  that  by  reason 
of  the  facts  aforesaid,  he  has  sustained  actual 
damages  of  $671.70,  and  that  by  reason  of  the 
aggravating  circumstances,  he  is  entitled  to  $2,- 
OOU  additional  damages  to  deter  said  defendanU 
from  a  repetition  of  their  said  negligence." 

To  this  petition  the  defendants  presented 
the  following  demurrer: 

"(1)  Because  the  allegations  of  negligence 
are  mere  conclusions  of  the  pleader,  and  are  not 
accompanied  by  the  facts  so  as  to  enable  the 
court  to  determine  whether  or  not  negligence 
existed,  as  claimed. 

"(2)  Because  there  is  a  misjoinder  of  causes 
of  action.    ♦    •    ♦ 

"(3)  Defendants  demur  specially  to  para- 
graphs 6  and  7  of  the  petition,  because  the 
plaintiff  fails  to  allege  how  the  fire  in  question 
was  communicated  to  the  farm  of  petitioner. 

"(4)  Defendants  demur  specially  to  para- 
graphs 8  and  0  beeause  the  plaintiff  fails  to  al- 
lege facts  on  which  it  may  or  may  not  appear  to 
the  court  that  the  spark  arrester  complained  of 
was  not  safe  and  sufficient  to  prevent  l±e  issuing 
of  sparks,  and  what  was  the  defect  in  said  spark 
arrester. 

"(5)  Defendants  demur  specially  to  para- 
graphs 10  and  11  because  plaintiff  fails  to  al- 
lege facts  showing  wherein  the  engines  of  the 
Atlantic  Coast  Line  negligently  emitted  live 
sparks,  and  facts  showing  wherein  the  spark  ar- 
rester was  insufficiently  and  improperly  con- 
structed, or  what  was  the  unnecessary  and  dan- 
gerous rate  of  speed  in  question. 

"(6)  To  paragraph  14,  because  the  facts  show- 
ing the  negligence  complained  of  on  the  occasion 
in  question,  mentioned  in  paragraph  14.  is  nof 
set  out 

"(7)  To  paragraph  15,  becau.ie  plaintiff  fails  to 
allege  facts  showing  how  the  engines  referred  to 
were  defective  and  dangerous,  or  what  was  the 
character  of  the  spark  arrester  used,  and  what 
would  have  been  a  safe  spark  arrester,  and  the 
facts  showing  what  amount  of  steam  was  sup- 
plied, and  under  what  circumstances,  and  how 
the  fire  wag  communicated  to  the  field  of  peti- 
tioner. 

"(8)  To  paragraph  16,  because  plaintiff  fails 
to  allege  what  was  the  rate  of  speed  under  which 
the  operations  took  place,  whereby  the  sparks 
complained  of  were  emitted.  Because  plaintiff 
fails  to  allege  what  part  of  his  farm  was  not 
covered  with  dry  grass,  or  what  notice  it  gave 
the  railroad  company  in  operating  its  traina 

"(9)  To  paragraphs  18  and  19,  because  plain- 
tiff fails  to  allege  how  the  fire  in  question  was 
communicated  to  the  farm  of  petitioner,  and 
what  the  negligence  consisted  of. 

"(10)  To  paragraph  20,  because  it  is  the  con- 
clusion as  a  pleader,  and  without  sufficient  facts 
to  warrant  the  conclusions,  what  other  facta  to 
which  plaintiff  may  be  entitled  to  recover." 

The  court  overruled  the  demurrer  and  the 
defendants  excepted.  The  learned  counsel 
for  plaintiffs  in  error  strongly  and  ably  con- 
tends that  the  petition  presents  no  cause  of 
action  for  punitive  damages.  The  cases 
which  he  cites,  however,  do  not  convince  as 
of  the  soundness  of  his  position.  In  Chatta- 
nooga Railroad  Oo.  v.  IJddell,  85  Ga.  482.  11 
S.  E.  853,  21  Am.  St  Rep.  169,  which  was  an 
action  against  the  railroad  company  for  In- 
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Juries  to  a  passenger  from  the  derailing  of 
a  coach  on  a  defective  track,  it  was  held  that 
it  was  error  to  charge  that : 

"If  the  evidence  disclosed  •  •  •  that  the 
company  was  grossly  negligent,  the  plaintiff 
would  be  entitled  to  recover  "what  we  call  puna- 
tive  damages  to  punish  them  for  that  negligence,' 
the  evidence  of  negligence  not  being  sufficient  to 
authorize  a  charge  on  punitive  damages,  or,  if 
so,  such  damages  being  [should  be]  given,  not 
aa  a  punishment,  but  to  deter  the  wrongdoer 
from  repeating  the  trespass." 

And  in  the  decision  In  that  case  (85  Ga. 
495,  11  S.  B.  855,  21  Am.  St  Rep.  168)  it 
is  said: 

"  'Ebcemplary  damages  should  not  be  awarded 
for  such  injury,  unless  it  is  the  result  of  the 
willful  misconduct  of  the  employes  of  the  com- 
pany, or  of  that  reckless  indiflference  to  the 
rights  of  others  which  is  equivalent  to  an  inten- 
tional violation  of  them.  •  •  *  The  act  must 
have  been  done  nnder  such  drcun^tances  as 
show  a  disregard  for  the  rights  of  others,  or  an 
intention  to  set  at  defiance  the  legal  rights  of 
others,  or  the  ordinary  obligations  of  society.' 
T'nder  these  rules,  which  seem  to  us  to  be  sound, 
we  do  not  think  the  evidence  of  negligence  in 
this  case  was  sufficient  to  "authorize  the  court  to 
charge  the  jury  that  they  might  find  punitive 
damages.  Even  if  it  was,  we  would  still  hold, 
nnder  the  rulings  of  this  court,  that  the  charge 
of  the  trial  judge  was  erroneous.  Ciode  (18S^] 
i  3066  says:  'In  every  tort  there  may  be  ag- 
gravating circumstances,  either  in  the  act  or 
the  intention,  and  in  that  event  the  jury  may 
give  additional  damages,  either  to  deter  the 
tcrongdoer  from  repeating  the  trespass,  or  ai 
compensation  for  the  wounded  feelings  of  thi 
plaintiff.'  In  the  case  of  Ratteree  v.  Chapman, 
79  Ga.  574  [4  S.  E.  6S4],  this  court  held  that  it 
was  error  to  charge  the  jury  that  they  'may  give 
exemplary  damages,  not  only  aa  compensation 
for  the  wounded  feelings  of  the  plaintiff,  but  to 
punish  the  defendant,  and  to  deter  others  from 
the  commission  of  like  offenses.'  The  judge  in 
the  present  case  charged  that  exemplary  damag- 
es might  be  given  as  a  punishment  of  the  rail- 
road company,  while  the  Code  says  they  may  be 
given  'to  deter  the  wrongdoer  from  repeating  thd 
trespass.'  As  we  said  in  the  Ratteree  Case,  'it 
is  best  that  the  law  of  the  case,  when  expressed 
in  the  Code,  be  given  as  expressed,  in  charge  to 
the  jury;'  Under  the  Code,  the  damages  are  not 
given  as  a  punishment,  but  are  given  to  deter 
the  wrongdoer  from  repeating  the  trespass." 

In  Southern  Ry.  Co.  v.  O'Bryan,  119  Ga. 
147,  45  S.  B.  1000,  the  first  headnote  Is  as 
follows: 

"To  authorize  the  imposition  of  punitive  or  ex- 
emplary damages  there  must  be  evidence  of  will- 
ful misconduct,  malice,  fraud,  wantonness,  or 
oppression,  or  that  entire  want  of  care  which 
would  raise  the  presumption  of  a  conscious  in- 
difference to  consequences.  Under  the  facts  dis- 
closed by  the  record,  it  was  error  to  charge  upon 
the  subject  of  such  damages." 

And  in  that  case  (119  Ga.  149,  45  S.  B. 
1000)  Justice  Oobb  said: 

"There  was  nothing  shown  by  the  evidence  in 
the  present  case  which  warranted  the  imposition 
of  punitive  damages.  The  negligent  act  of  the 
company  in  carrying^  the  plaintiff  beyond  her 
station  was  not  sufficient  *  *  *  It  is  doubt- 
ful if  the  evidence  warranted  a  finding  that  the 
conductor  knew  of  the  improper  conduct  of  the 
soldiers.  But,  granting  that  he  did,  one  of  the 
plaintiffs  witnesses  testified  that  'the  conductor 
did  all  he  could  with  them ;  he  couldn't  do  any- 
thing with  them.'  *  •  •  The  evidence  dis- 
closes nothing  which  would  indicate  any  wanton 


or  willful  disregard  of  the  rights  of  the  plain- 
tiff." 

In  Southern  Ry.  Co.  v.  Davis,  132  Ga.  812, 
65  S.  B.  131,  the  third  headnote  is  as  follows: 

"In  an  action  for  damages  for  a  personal  in- 
jury, based  on  negligence  alone,  and  in  which, 
under  the  pleadings  and  evidence,  no  question  of 
willfulness,  wantonness,  malice,  oppression,  or 
conscious  indifference  to  consequences  is  involv- 
ed, it  is  error  to  charge  that:  'In  every  tort 
there  may  be  aggravating  circumstances,  either 
in  the  act  or  the  intention,  and  in  that  event  the 
jury  may  give  additional  damages,  either  to  de- 
ter the  wrongdoer  from  repeating  the  trespass  or 
as  compensation  for  the  wounded  feelings  of  the 
plaintiff.' " 

In  that  case  the  plaintiff  was  Injured  on  a 
crossing,  in  a  collision  between  two  railroad 
trains;  and,  as  stated  by  Mr.  Justice  Lump- 
kin: 

"The  sole  act  of  negligence  on  which  the  plain- 
tiff's right  of  action  rested  was  a  violation,  by 
the  defendant's  engineer,  of  Civil  Code  [189®]  { 
2234,  which  declares  that:  'Whenever  the  tracks 
of  separate  and  independent  railroads  cross  each 
other  in  this  state,  all  engine  drivers  and  con- 
ductors must  cause  the  trains  which  they  re- 
spectively drive  and  conduct  to  come  to  a  full 
stop  within  fifty  feet  of  the  place  of  crossing, 
and  then  to  move  forward  slowly.  The  train  of 
the  road  first  constructed  and  put  in  operatioai 
shall  have  the  privilege  of  crossing  first'  " 

And  in  the  opinion  (132  Ga.  817,  65  S.  B. 
133)  It  was  said: 

"A  failure  to  comply  with  a  statutory  require- 
ment as  to  the  giving  of  a  signal  or  the  taking 
of  some  precaution  in  connection  with  railway 
crossings,  and  which  merely  raises  the  standard 
of  diligence,  is  different  from  disobedience  of  a 
statute  in  regard  to  something  which  is  malum 
in  se.  Whether  the  terms  'willful  or  wanton 
negligence,'  which  are  sometimes  employed,  be 
accurately  used  or  not  they  do  not  mean  that 
mere  negligence  alone,  aa  a  rule,  authorizes 
charges  on  the  subject  of  exemplary  and  puni- 
tive damages.  •  •  •  There  must  be  some- 
thing more  than  the  mere  proof  of  failure  to  give 
a  statutory  signal  or  make  a  stop  required  by 
a  statute  in  approaching  a  crossing.  There  must 
be  affirmative  evidence  of  facts  tending  to  show 
willfulness,  wantonness,  or  the  existence  of  par- 
ticular circumstances  from  which  an  inference  of 
a  conscious  indifference  to  consequences  might 
legitimately  be  drawn.  And  these  facts  must  be 
showo  in  addition  to  the  mere  omission  to  give 
statutory  signals  or  take  statutory  precautions 
in  approaching  crossings.  •  •  •  There  was 
no  evidence  here  which  authorized  a  charge  on 
the  subject  of  exemplary  or  punitive  damages, 
and  the  charge  on  that  subject  was  error." 

In  Southern  Ry.  Co.  v.  Nappler,  138  Ga. 
31,  74  S.  E.  778,  the  fifth  headnote  is  aa  fol- 
lows: 

"Where,  in  a  suit  for  a  personal  Injury  to  a 
passenger  on  a  railroad  train,  resulting  from  his 
falling  or  being  thrown  from  the  platform  of  a 
car  on  which  he  was  riding,  the  only  act  of  neg- 
ligence alleged  was  the  failure  to  provide  him 
with  suitable  accommodations  inside  the  car, 
thus  compelling  him  to  ride  on  the  platform,  and 
there  was  no  evidence  of  willful  misconduct  mal- 
ice, fraud,  wantonness,  or  oppression,  or  of  such 
entire  want  of  care  aa  would  raise  a  presump- 
tion of  conscious  indifference  to  consequences,  it 
was  error  to  charge:  'In  every  tort  there  may  be 
aggravating  circumstances,  either  in  the  act  or 
in  the  intention,  and  in  that  event  the  jury  may 
give  additional  damages,  either  to  deter  the 
wrongdoer  from  repeating;  the  trespass,  or  aa 
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compensation  for  the  wovmded  feelings  of  the 
plaintiff.' " 

This  beadnote  shows  that  the  facts  In 
that  case  were  quite  different  from  those  In 
the  Instant  case.  In  Georgia  Ballroad  t. 
Gardner,  115  Ga.  954,  42  S.  B.  250,  the  de- 
cision In  full  Is  as  follows: 

"1.  One  who  enters  upon  and  injures  anoth- 
er's land  is  not,  though  a  trespasser,  liable  for 
punitive  damages,  when  the  acts  causing  the  in- 
jury were  done  hi  good  faith  under  an  honest 
belief  that  the  land  belonged  to  the  former,  and 
there  was  nothing  in  the  manner  of  doing  such 
acts  as  to  indicate  an  intention  to  wantonly  dis- 
regard the  rights  of  the  true  owner. 

"2.  It  was  in  the  present  case  erroneous  to 
nve  in  charge  to  the  jury  section  3906  of  the 
CiTil  Code  [1805],  which  authorizes  the  giving  of 
such  damages  in  cases  of  tort  where  there  are 
aggravating  circumstances." 

In  Amerlcus  t.  Ansley,  14  Ga.  App.  707,  82 
S.  E.  159,  the  question  was  whether  a  mu- 
nicipal corporation  could  be  held  liable  in 
exemplary  damages,  and  this  court,  without 
positively  deciding  that  question,  held  that 
the  evidence  In  that  case  did  not  authorize 
the  cliarge  on  exemplary  damages.  Tbere 
'Was  no  allegation  of  any  special  damage  in 
that  case,  but  Ansley  sued  ttie  city  of  Amerl- 
cus— 

"because  of  alleged  negligence  on  the  part  of 
a  contractor  of  the  city  in  piling  up  and  leaving 
for  an  unreasonable  time  dirt  and  clay  on  the 
sidewalk  in  front  of  plaintifiTs  house  from  a 
ditch  that  was  being  dug  in  the  street,  thereby 
causiug  him  and  his  family  great  inconvenience 
and  annoyance." 

All  of  these  cases  which  hold  that,  before 
punitive  damages  can  be  recovered,  either 
the  element  of  malice,  fraud,  wantonness,  or 
oppression  mast  be  present  recognize  that  If 
the  ajct  Is  done  under  circumstances  which 
show  a  wanton  disregard  for  the  rights  of 
others,  or  from  wMch  an  Inference  of  a 
conscious  indifference  to  consequences,  and 
to  the  legal  rights  of  others,  or  to  the  ordi- 
nary obligations  of  society,  might  legitimate- 
ly be  drawn,  then  punitive  damages  may  be 
recovered.  In  each  of  those  cases  also  the 
Injuries  complained  of  resulted  from  a  single 
act.  In  the  case  at  bar  punitive  damages 
are  not  asi^ed  because  the  railroads  were 
negligent,  or  even  grossly  negligent,  In  set- 
ting out  any  one  fire,  but  the  aggravating 
circumstances  which  the  plaintiff  claims  en- 
title him  to  punitive  damages  are  the  great 
number  of  fires  negligently  set  out  by  the  de- 
fendants upon  different  occasions.  Exem- 
plary damages  may  be  recovered  for  injuries 
to  real  estate  and  to  personal  property, 
where  the  act  Is  done  with  a  reckless  disre- 
gard of  the  rights  of  others,  or  of  the  con- 
sequences of  the  act  While  perhaps  no  ag- 
gravating circumstances  would  be  Inferred 
from  the  negligent  setting  out  of  2  or  3  fires 
within  a  period  of  two  years,  yet,  where  the 
petition  alleges,  and  the  railroad  by  Its  de- 
murrer admits,  the  negligent  setting  out  of 
15  fires,  at  different  times,  upon  the  farm  of 
the  petitioner,  within  that  period,  it  seems  i 
to  us  that  these  repeated  and  continued  tres- 1 


passes  might  be  sufficient  for  the  Jury  to  In- 
fer such  a  reckless  disregard  by  the  defend- 
ant of  the  legal  rights  of  the  plaintiff,  and 
such  a  wanton  indifference  to  consequences, 
as  to  entitle  the  plaintiff  to  recover  punative 
damages.  See  1  Sedgwick  on  Damages,  {{ 
363,  366,  373;  Civil  Code  1910,  S  4503;  Hol- 
man  v.  Brown,  8  Ga.  App.  551,  69  S.  E.  1081 ; 
Batson  v.  Hlgginbothem,  7  Ga.  App.  835  (2), 
68  S.  E.  455.  In  the  last-mentioned  case  (J 
Ga.  App.  839,  68  S.  B.  457)  Chief  Judge  Hill 
said: 

"  'In  every  tort  there  may  be  aggravating  <dr- 
cumstances,  either  in  the  act  or  the  intention, 
and  in  that  event,  the  jury  may  find  addidonai 
damages,  either  to  deter  the  wrongdoer,  or  as 
compensation  for  the  wounded  feelings  of  the 
plainUff.'  Civil  Code  (1895),  I  3906.  This 
character  of  damages  is  called  punitiTe,*  and, 
if  a|;gravating  circumstances  are  proved,  may 
be  given,  even  where  the  actual  injury  is  small, 
it  w  alicayt  eaclutivelv  a  gueition  for  the  jury 
to  determine  when  inch  additional  damaae* 
should  be  allowed,  (Italics  ours),  as  well  as  the 
amount  of  such  damages.  The  jury  in  this  case 
found  punitive  damages  in  addition  to  eeneral 
damages,  and  it  ia  earnestly  insisted  that  there 
was  no  evidence  authorizing  a  finding  of  poni- 
tive  damages.  As  there  will  be  another  tiiaX  we 
do  not  care  to  consider  and  decide  that  question. 
We  leave  it  for  the  determination  of  the  jury, 
under  the  evidence  that  may  be  submitted  on  the 
subject  at  the  second  trial." 

In  National  Folding  Box  &  Paper  Go.  r. 
Robertson  (a  C.)  126  Fed.  624.  It  Is  said 

that : 

"A  person  may  be  regarded  as  actinK  'wan- 
tonly' who  acts  without  regard  to  propriety  or 
the  rights  of  others,  or  is  careless  of  consequenc- 
es, and  yet  without  settled  malice." 

And  in  Birmingham  By.  t.  Powell,  136 
Ala.  232,  33  South.  875.  it  is  said: 

"This  degree  of  recklessness,  with  a  consctooa 
knowledge  of  Its  probable  harmful  consequences, 
constitutes  that  wantonness  which,  in  law,  finds 
its  equivalent    *    *    *    to  willful  or  intentional 

wrong." 

In  Western  Union  Tel.  Co.  r.  Lawson,  06 
Kan.  660,  72  Pac.  283,  it  U  said : 

"Wantonness  as  authorizing  exemplary  dam> 
ages  does  not  necessarily  mean  malice,  but  a 
reckless  disregard  of  the  rights  of  others." 

In  the  language  of  the  learned  counsel  Ux 
the  defendant  in  error  in  the  case  at  bar: 

"If  the  defendant  railroad  company  had  negli- 
gently inflicted  injury  on  the  plaintiff  by  shoot- 
ing blm  on  16  different  occasions,  or  had  15 
times  destroyed  his  barn  by  negligent  blasting, 
on  separate  occasions,  or  had  15  times  negli- 
gently destroyed  his  dam,  on  different  occasions, 
or  had  negligently  broken  his  inclosure  16  times, 
on  separate  occasions,  would  not  this  show  such 
a  careless  indifference  to  consequences  as  to 
amount  to  malice,  wantonness,  and  aggrava- 
tion? And,  if  so,  is  it  any  defense  to  say  the 
injury  inflicted  on  plaintiff  was  not  occasioned 
in  any  one  of  the  modes  set  out  above,  but  by 
fires  negligently  set  out7  The  result  to  the 
plaintiff  is  the  same  in  whichever  way  the  dam- 
ages were  inflicted,  and  the  aggravation  consists, 
not  so  much  in  the  circumstances  surrounding 
the  act,  but  in  the  negligent  repetition  of  the 
same  act" 

We  can  suppose  other  negligent  acts  by  a 
defendant  for  a  single  tort  which,  while 
not  subjecting  him  to  punitive  damages 
might,  by  frequent  repetition,  show  such  care- 
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less  indifference  to  conseqnenees  and  to  the 
rights  of  others  as  to  make  him  liable  for 
punitive  damages.  For  Instance,  If  A.  and 
B.  pass  each  other  daily,  and  A.  negligently 
stumbles  against  B.  and  injures  him,  A. 
would  only  be  liable  to  B.  for  B.'s  actual 
damages.  But  If,  every  time  they  met,  or 
every  other  time,  or  once  a  week,  or  once  a 
month,  A.  should  negligently  stumble  against 
B.  and  Injure  him,  would  not  this  constant 
repetition  of  A.'8  tort  raise  a  Jury  question 
as  to  whether  B.  was 'entitled  to  punitive 
damages  to  deter  A.  from  continuing  bis  neg- 
ligence? Suppose,  again,  that  A.,  when  pass- 
ing on  his  regular  daily  route  by  B.'s  prem- 
ises, should  carelessly  and  negligently  throw 
a  Ughted  cigarette,  or  cigar  stump,  on  B.'s 
lawn,  and  thereby  Injure  and  bum  B.'s  grass 
and  flowers;  A.  would  be  liable  for  actual 
damages  only;  but  if  this  occurred  16  times 
within  two  years  should  not  B.  be  allowed 
punitive  damages  to  deter  A.  from  continu- 
ing his  careless  and  tortious  conduct?  And 
in  the  instant  case,  where  (according  to  the 
petition)  the  defendant  railroad  company 
bad  its  oigines  equipped  with  such  defective 
spark  arresters,  that  quantities  of  large 
Bparks  of  fire  issued  from  the  smoke  stacks  of 
the  engines  and  set  out  numerous  fires,  on 
different  and  separate  occasions,  upon  the 
plaintiff's  premises,  and  where  the  plaintiff 
lias  not  only  complained  to  the  defendant  of 
ite  tortious  acte,  but  has  actoally  recovered 
a  money  verdict  because  of  them,  and  the 
railroad  company  continues  to  use  ite  defec- 
tive spark  arresters  and  continues  to  set  fire 
to  and  destroy  the  plaintiff's  property,  can 
this  court  hold,  as  a  matter  of  law,  that  the 
defendant's  tort  has  in  it  no  su(A  aggravat- 
ing drcnmstences  as  would  authorize  a  Jury, 
If  the  allegations  of  the  petition  were  sus- 
tained by  evidence,  to  give  exemplary  dam- 
ages against  the  company,  to  deter  it  from 
continuing  to  harass  and  annoy  the  plaintiff, 
and  to  destroy  his  property? 

It  is  contended  by  the  learned  counsel  for 
plaintiff  in  error  that  as  McElmurray  bought 
h  farm  adjacent  to  the  railroad  and  raised  a 
hay  crop  thereon,  he  took  upon  himself  the 
risk  of  his  hay  being  destroyed  by  fire  from 
the  engines  of  the  raUroad,  but  as  said  by 
this  Cburt  in  Albany  R.  Co.  v.  Wheeler,  6 
Ga.  App.  270  (7),  64  S.  B.  U14: 

"One  who  owns  property  adjacent  to  a  rail- 
road, and  bnilds  his  houses  or  otherwise  locates 
hia  property  near  to  the  right  of  way,  takes 
upon  himself  the  risk  of  Injury  through  fires  oc- 
casioned by  the  running  of  the  locomotives  with 
ordinary  care  and  diligence,  but  he  does  not  take 
upon  himself  the  risk  of  fires  caused  by  negli- 
gence of  the  company  or  its  servants." 

It  may  be  that  upon  the  trial  of  the  case 
the  evidence  submitted  will  not  authorize 
a  recovery  for  punitive  damages,  but  we  are 
now  discussing  the  iwtltion  only,  and  the 
demurrer  thereto,  and  in  our  Judgment  the 
petition  In  this  particular  is  not  subject  to 
the  demurrer  attecklng  it. 


The  petition  not  being  subject  to  demur- 
rer, except  as  to  the  misjoinder,  the  judg- 
ment overruling  the  demurrer  is  affirmed, 
with  direction  that  the  petition  be  amended 
by  dismissing  the  Atlantic  Coast  Line  Rail- 
road Company. 

Judgment  affirmed,  with  direction. 


(16  Oa.  App.  561) 

SOUTHERN  BY.  CO.  t.  PUCKBTTT 
(No.  6885.) 

(Court  of  Appeals  of  Georgia.  July  3,  1916. 
Writ  of  Error  to  the  Supreme  Court  of  the 
United  States  Allowed  July  7.  1015.) 

(Syttalvi  Iv  the  (7oi(rt.J 

1.  Removal  of  Causes  «=>3— Fkdkbai.  Bu- 
floyebs'  llabiutt  act. 

Since  the  passage  by  Congress  of  the 
amendment  of  1910  (Act  April  5,  1910,  c.  143, 
36  Stat  291)  to  Act  April  22,  1908.  c  149,  35 
Stat  65  (U.  8.  Comp.  St  1913  M  8657-8665), 
generally  Imown  as  the  federal  '"Employers'  Lia- 
bility  Act,"  a  suit  brought  in  a  state  court  by 
any  i>eT8on  who  has  a  cause  of  action  nnder  this 
act  cannot  for  any  reason  be  removed  to  the 
United  States  courts.  Strauser  v.  Chicago  Ry. 
Co.  (D.  C.)  193  Fed.  293;  Symonds  v.  St 
Louis  R.  Co.  (C.  CO  192  Fed.  353 :  Ullrich  v. 
New  York  R.  Co.  (D.  C.)  193  Fed.  768;  Kan- 
sas City  R.  Co.  V.  Cook,  100  Ark.  467,  140  S. 
W.  579;  Lee  v.  Toledo,  St  L.  &  S.  W.  R.  Co. 
(D.  C.)  193  Fed.  685 ;  McChesney  v.  la'  Cent 
B.  Co.  (D.  C.)  197  Fed.  85 ;  Hulac  v.  Chicago 
&  N.  W.  R.  Co.  (D.  C.)  194  Fed.  747. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes.  Gent  Dig.  Si  4,  5;  Dec.  Dig.  «=33.] 

2.  Amendment  —  PEnnoR  —  Imjdbibb  to 
Sebvant. 

The  court  did  not  err  in  allowing,  over  the 
defendant's  objections,  the  amendment  to  the 
petition. 

3.  Emflotebb'  Liabiuty  Act— Pmnoir. 

The  petition  as  finally  amended  set  fotth 
a  cause  of  action  under  the  federal  Employers' 
Liability  Act;  and  the  demurrers  thereto,  l>otfa 
general   and  special,  were   properly  overruled. 

4.  Masteb  and  Sebvant  «=3270  —  IitnTBiEa 
to  Sebvant— Adxibsibilitt  of  EvID£NO]^- 
RuLES  OF  Masteb. 

The  admission  of  certain  printed  mles  of 
the  defendant  company  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  I  725;  Dea  Dig.  <S=»270.] 

5.  Appeai.  and  Ebbob  9=9750  — ■  Questions 
Pbesented  fob  Review  —  Befcsino  Non- 
suit. 

Under  repeated  rulings  of  this  court  and 
of  the  Supreme  Court,  an  assignment  of  error 
upon  the  ground  that  the  court  erred  in  refus- 
ing to  grant  a  nonsuit  will  not  be  considered, 
when  the  case  proceeds  to  a  verdict,  and  excep- 
tion is  taken  to  the  refnsal  to  grant  a  new 
trial  on  the  ground  that  the  verdict  was  not 
supported  by  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  8074-3083;  Dec.  Dig.  <8=» 
750.] 

6.  iNSTBUCnONS— FKDEBAL    EMFIiOTEBS'    Eja- 

BiLiTT  Act. 

The  instructions  complained  of  contained 
no  error  requiring  the  grant  of  a  new  trial. 

7.  iNSTBUOnONB— FeDBBAL    EMFLOTEBS'    lilA- 

bilitt  Act— Necessity  of  Requests. 

The  fililure  to  give  certain  instructions  to 
the  jury,  in  the  absence  of  timely  written  re- 
quests therefor,  was  not  error. 
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8.  Mastkb  and  Servant  €=9278— Injubiks  to 
Servant— Negliqenck. 

Under  the  plcadinga  and  the  evidence,  the 
jury  were  authorized  to  find  that  the  plaintiff's 
injury  was  caused  by  the  negligence  of  the  de- 
fendant company,  and  that  this  negligence  was 
also  the  negligence  of  one  or  more  of  the  three 
individual  agents  of  the  company  against  whom 
negligence   was  alleged   in   the   petition. 

[B3d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  734-738,  744 ;  Dec.  Dig. 
<e=>278.] 

9.  COJIMEBCE       €=927 — ReOTTLATION— ElMPLOT- 

eb'b  Liabiuty  —  Emflotkent  in  Intee- 
'     state  Coumebck. 

Under  the  facta  of  this  case,  both  the  de- 
fendant company  and  the  plaintiff,  at  the  time 
of  the  infliction  of  the  injury  sued  for,  were 
engaged  in  interstate  commerce  within  the 
meaning  of  the  federal  Employers'  Liability  Act. 
[E3d.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  S  25;  Dec.  Dig.  <S=>27.] 

10.  VeBDICT— StJFFICIENOT    OF    EVIDENCE— IN- 
JUBIE8  TO    SeBVANT. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  in  overruling  the 
motion  for  a  new  triaL 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Beid,  Judge. 

Action  by  H.  B.  Puckett  against  the  South- 
ern Railway  Company.  Judgment  for  plaln- 
tUf,  and  defendant  brings  error.    Affirmed. 

McDanlel  &  Black,  of  Atlanta,  for  plain- 
tiff in.  error.  Atkinson  &  Born,  of  Atlanta, 
for  defendant  In  error. 

BROYLES,  J.  H.  B.  Pnckett  sued  the 
Southern  Railway  Company  for  damages, 
based  on  injuries  alleged  to  have  been  sus- 
tained by  him  in  August,  1911,  while  at  work 
for  the  defendant  company  in  its  Atlanta 
yard,  as  car  Inspector.  On  the  night  of  the 
alleged  injuries  and  prior  thereto  be  had 
been  engaged  In  inspecting  cars  which  liad 
been  put  into  an  interstate  train,  to  wit, 
train  No.  75,  which  ran  between  Atlanta, 
Ga.,  and  Birmingham,  Ala.  At  the  time  he 
was  injured  be  had  inspected  some  23  to  25 
cars  in  this  train,  and  there  remained  to  be 
Inspected  12  or  14  cars  which  were  to  be 
placed  in  the  same  train.  While  waiting  for 
these  remaining  cars  to  be  placed  in  the 
train,  and  while  making  the  entries  and  nec- 
essary data  of  the  inspection  of  the  cars  in 
his  inspection  book,  a  collision  between  other 
cars  of  the  defendant  occurred  in  the  yard 
near  by,  and  several  tracks  of  the  defendant 
were  thereby  obstructed  and  blocked  by  the 
wreckage.  An  employ^  of  the  defendant,  one 
O'Berry,  was  caught  in  the  collision  and  pin- 
ned beneath  a  car  and  the  engine.  In  obe- 
dience to  the  printed  rules  of  the  company 
the  plaintiff  immediately  went  to  the  scene 
of  the  wreck,  to  render  what  assistance  he 
could,  and  was  there  instructed  by  an  em- 
ploy6  of  the  company  superior  to  blm  in  au- 
thority to  go  and  get  a  "Jack"  to  assist  in 
raising  the  wrecked  car,  so  as  to  extricate 
O'Berry  and  clear  the  tracks  of  the  wreck. 
The  remaining  cars  which  had  not  been 
placed   In  train  No.   75   were  to  have  been 


transported  over  some  of  the  tracks  obstruct- 
ed by  the  wreck,  and  on  account  of  these 
tracks  being  so  obstructed  it  became  neces- 
sary to  detour  these  cars  for  some  distance 
over  other  tracks,  and  thereby  train  No.  75 
was  delayed  about  an  hour.  While  the  plain- 
tiff was  assisting  In  clearing  up  the  wreck, 
and  while  carrying  blocks  on  bis  shoulder 
for  the  purpose  of  "jacking  up"  the  wrecked 
car  and  replacing  it  on  the  track,  so  that 
O'Berry  could  be  released  and  the  tracks 
freed  from  their  obstruction,  he  stumbled 
over  three  large  clinkers  about  six  or  eight 
inches  In  diameter,  on  the  roadway  near  the 
track,  which  started  him  falling,  and  in 
stumbling  he  struck  liis  toot  against  two  old 
cross-ties  overgrown  with  grass,  which  were 
on  the  roadway  near  one  of  the  tracks,  about 
five  feet  from  the  clinkers,  and  fell  and  was 
seriously  and  permanently  injured. 

[8]  The  eighth  and  ninth  beadnbtea  alone 
need  elaboration.  It  is  earnestly  argued  by 
learned  counsel  for  plaintiff  In  error  that  the 
evidence  in  this  case  did  not  show  any  ac- 
tionable negligence  by  the  railroad  company. 
The  allegations  of  negligence  in  the  petition 
were:  (1)  That  three  large  clinkers  were  on 
the  roadbed ;  (2)  that  two  old  cross-ties,  over- 
grown with  grass,  were  lying  alongside  and 
near  the  track;  and  (3)  that  grass  had 
grown  upon  the  roadbed.  It  is  the  doty  of 
the  master  to  famish  ids  servant  with  a  safe 
place  in  which  to  work,  and  he  is  charged 
with  tlie  exercise  of  ordinary  care  in  the  se- 
lection and  maintenance  of  such  a  place. 
Counsel  dtes  the  case  of  Lee  v.  Central  Rail- 
road, 86  Ga.  231,  12  S.  E.  307,  where  it  was 
held  that  the  presence  of  one  clinker  of  unn- 
sual  size  on  the  margin  of  a  railway  track, 
where  switching  is  done,  and  upon  which  a 
brakeman  accidentally  steps  in  descending 
from  a  moving  engine,  will  not  render  the 
company  liable  for  a  personal  injury  wtiicb 
the  brakeman.  sustained.  In  Geor^  Rail- 
road V.  Hunter,  9  Ga.  App.  384,  71  S.  E.  681, 
it  was  held  that  the  railroad  was  negligent 
in  having  a  pile  of  cllnk,ers  near  its  railroad 
track.  The  ruling  in  Zlpperer  v.  Seaboard 
Air  Line  Railway,  129  Ga.  387,  58  S.  K  872, 
is  not  in  conflict  with  the  holding  in  the 
Hunter  Case,  or  with  our  holding  in  the  in- 
stant case.  There  the  defendant,  a  ■  track 
hand,  while  walking  along  the  side  of  the 
railroad  track,  struck  his  foot  against  a  steel 
rail  which  lay  in  his  path,  and  was  injured, 
and  the  court  held  that  he  could  not  recov- 
er, for  the  reason  that  the  presence  of  the 
rail  was  not  negligence  on  the  part  of  the 
railroad  company.  In  that  case  there  was 
no  allegation  that  It  was  not  necessary  for 
the  railroad  company  to  have  the  steel  raU 
where  it  was,  or  that  it  was  placed  there  in 
an  improper  manner.  Moreover,  In  that  case 
the  rail  was  placed  on  the  roadbed,  near  the 
defendant's  track,  and  was  in  full  view  of 
every  passer-by ;  it  was  not  overgrown  with 
and  concealed  by  grass,  as  were  the  croes- 
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ties  in  the  case  at  bar.  We  are  not  disposed 
to  extend  tbe  ruling  of  tbe  Supreme  Court 
in  the  Lee  Case,  supra,  so  as  to  hold  that,  as 
a  matter  of  law,  the  presence  of  three  or 
more  large  dlnkers  near  a  track  in  a  rail- 
road yard  is  not  negligence  on  tbe  part  of 
the  railroad  company.  In  our  opinion,  un- 
der the  circumstances  of  the  instant  case,  it 
was  for  the  Jury  to  say  whether  or  not  the 
presence  of  these  large  clinkers  in  its  yard 
and  near  its  tracks  was  negligence.  We 
think  also  that  It  was  for  the  Jury  to  say 
whether  or  not  the  presence  of  tbe  cross-ties 
over  which  the  plaintiff  fell,  and  the  pres- 
ence of  the  grass  on  the  roadway  of  the  de- 
fendant company,  was  negligence.  As  to  the 
cross-ties  and  grass,  the  rules  of  the  defend- 
ant, as  Introduced  in  evidence,  specifically 
provide  that  old  cross-ties  be  burned,  and  not 
left  near  the  tracks,  and  that  the  grass  shall 
be  kept  cut  along  the  roadbed.  In  our  opin- 
ion. It  was  also  for  the  Jury  to  say  what  was 
the' proximate  cause  of  the  plalntifTs  injury; 
whether  it  was  the  clinkers  over  which  be 
first  stumbled,  or  the  cross-ties  upon  which 
be  next  stumbled  and  fell.  While  he  testified 
that  the  clinkers  started  him  falling,  he  dis- 
tinctly swore  also  that  if  it  had  not  been  for 
the  cross-ties  he  would  not  have  fallen. 

The  petition  alleges  that  certain  Individ- 
ual agents  of  the  defendant  company,  to  wit, 
B.  L.  Cowan,  Samuel  Smith,  and  J.  N.  Bid- 
dy, were  guilty  of  the  negligence  that  caused 
plalntifTs  injury.  The  defendant  Introduced 
in  evidence  a  printed  rule  of  the  company, 
addressed  to  yardmasters,  which  required  its 
yardmaster  to  keep  the  yards  of  the  railroad 
clear  of  Wl  obstructions,  and  It  is  insisted 
that,  if  any  particular  agent  of  the  defend- 
ant was  negligent  in  this  case,  it  was  the 
yardmaster,  against  whom  no  negligence  was 
alleged  in  the  petition.  Tbe  evidence  show- 
ed that  E.  L.  Cowan  was  track  foreman, 
Samuel  Smith,  track  supervisor,  and  J.  N. 
Biddy,  roadmaster,  for  the  defendant  The 
company's  rules  introduced  in  evidence,  how- 
ever, addressed  to  track  supervisors  and 
track  foreman,  require  them  also  to  see  that 
there  are  no  obstructions  on  or  near  the  rail- 
road tracks,  and  require  that  grass  and 
weeds  shall  be  cut,  that  brush,  weeds,  worn- 
out  ties,  timber,  and  other  rubbish  shall  be 
collected  and  promptly  burned,  and  that  they 
shail  not  allow  lumber,  timber,  ties,  rails,  or 
other  material  to  be  placed  within  ten  feet 
of  the  main  track  or  within  seven  feet  of  any 
side  track.  It  is  insisted  by  the  plaintiff  in 
error  that  these  rules  addressed  to  track 
supervisors  and  foremen  refer  only  to  their 
duties  ui>on  the  main  line  of  the  road  and 
sidings  between  terminals,  and  not  to  the 
terminal  yards  of  the  company.  These  three 
named  agents  of  the  company,  however,  tes- 
tified during  the  trial  for  the  defendant  com- 
pany, and  none  of  them  swore  that  such 
rules  referred  only  to  the  main  track  of  tbe 
railroad  and  to  sidings,  and  not  to  the  tracks 
and  roadbeds  in  the  terminal  yard;    and 


there  was  testimony  both  for  the  plaintiff 
and  the  defendant  that  it  •n-as  the  duty  of 
these  particular  agents  of  the  defendant  to 
discover  and  to  remove  all  dangerous  ob- 
structions. Including  old  cross-ties,  in  this 
rallroftd  yard  where  the  plaintiff's  injury  oc- 
curred, and  that  the  duty  to  dispose  of  old 
cross-ties  there  was  not  the  duty  of  the  yard- 
master.  The  evidence  showed  that  the  cross- 
ties  upon  which  the  plaintiff  fell  were  with- 
in seven  feet  of  one  of  the  tracks  of  the 
defendant  company,  in  violation  of  the  de- 
fendant's printed  rules  duly  introduced  in 
evidence.  So,  in  our  opinion,  under  the  plead- 
ings and  the  evidence,  the  Jury  were  author- 
ized to  find  that  the  plaintiff's  Injury  was 
caused  by  the  negligence  of  the  three  indi- 
vidual employes  of  the  company  named  in 
the  petition,  and  that  the  defendant  company 
was  responsible  for  this  negligence. 

[9]  There  is  no  contention  in  tills  case  that 
at  the  time  the  plaintiff  was  injured  tbe 
railroad  company  was  not  engaged  in  inter- 
state commerce ;  the  sole  contention  on  that 
point  being  that  the  plaintiff  was  not  so  en- 
gaged. It  is  not  denied  that,  while  the  plain- 
tiff was  inspecting  the  cars  in  the  interstate 
train,  and  while  he  was  making  entries  of 
that  Inspection  in  bis  car  inspection  book, 
be  was  engaged  in  interstate  commerce,  but 
the  contention  of  learned  counsel  for  the 
plaintiff  In  error  Is  that,  when  the  collision 
between  the  other  cars  occurred,  and  when 
the  plaintiff  went  to  the  wreck,  to  assist  in 
Jacking  up  the  train  to  release  O'Berry,  he 
was  not  then  so  engaged.  We  cannot  agree 
with  this  contention.  The  plaintiff  had  not 
completed  bis  work  of  inspecting  the  inter- 
state cars,  and  while  so  engaged  a  sudden 
emergency,  caused  by  the  wreck,  arose,  and, 
in  obedience  to  the  rules  of  the  company,  he 
hastened  to  the  scene  of  the  wreck  to  render 
assistance,  and  was  then  expressly  instruct- 
ed by  an  employe  of  the  company  superior 
to  him  in  authority  to  assist  in  "Jacking  up" 
the  wrecked  car;  and  we  think  that,  when 
so  engaged,  under  tbe  ruling  of  the  Su- 
preme Court  of  the  United  States  In  North 
Carolina  Bailroad  Co.  v.  Zachary,  232  U.  S. 
248,  34  Sup.  Ct.  305,  58  li.  Ed.  591,  Ann. 
Cas.  1914C,  159,  be  was  stUl  engaged  in  in- 
terstate commerce.  In  the  Zachary  Case, 
where  a  fireman  left  an  interstate  train, 
after  Inspecting,  oiling,  firing,  and  prepar- 
ing bis  engine  for  the  trip,  and  while  cross- 
ing a  railroad  track  in  the  yard  of  the  de- 
fendant company  for  the  purpose  of  going 
to  his  boarding  bouse  on  a  personal  errand, 
be  was  injured,  the  United  States  Supreme 
Court  held  that  he  was  still  engaged  in  in- 
terstate commerce.  In  that  decision  the 
court  said: 

"He  had  not  gone  beyond  the  limits  of  the 
railroad  yard  when  he  was  struck.  There  is 
nothing  to  indicate  that  this  brief  visit  to  the 
boarding  hoase  was  at  all  out  of  the  ordinary, 
or  was  inconsistent  with  his  duty  to  his  em- 
ployer. It  seems  to  us  clear  that  the  man  was 
still  'on  duty,'  and  employed  in  commercei  not- 
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trithstandint;  Us  temporary  absence  from  the 
locomotive  engine." 

It  Is  Insisted  that  the  intention  of  the 
plaintiff,  at  the  time  of  his  Injury,  in  "Jack- 
inj;  up"  the  wrecked  car,  was  to  release 
O'Berry  from  his  perilous  position,  and  -not  to 
free  the  tracks  from  the  obstruction  so  that 
the  remaining  cars  to  be  placed-  In  train  No. 
75  could  be  transported  over  the  obstructed 
tracks.  We  think  It  Immaterial  that  the 
primary  object  of  the  plaintiff  may  have 
been  the  rescue  of  his  fellov?  employe,  O'Ber- 
ry. If  the  plaintlfl  helped  to  "jack  up"  the 
wrecked  car  and  engine,  though  primarily 
done  for  the  purpose  of  releasing  CBerry, 
It  was  nevertheless  the  first  step  to  be  taken 
In  clearing  the  obstruction  from  the  tracks  so 
that  over  these  tracks  could  be  transported 
the  remaining  cars  to  be  placed  In  train  No. 
75.  In  our  opinion,  his  work  facilitated  the 
Interstate  commerce  of  the  railroad,  and,  con- 
sequently, he  was  engaged  In  Interstate  com- 
merce when  Injured.  It  is  Immaterial  that  the 
tracks  were  not  cleared  In  time  for  the  re- 
maining cars  (that  went  into  ti^iin  75)  to  be 
switched  over  them,  and  that  these  cars 
were  detoured  over  other  tracks. 

In  Pedersen  ▼.  Delaware,  £>.  &  W.  B.  Co., 
229  U.  S.  146,  33  Sup.  Ct  648,  57  L.  Bd.  1125, 
Ann.  Cas.  1914C,  153,  the  defendant  was  oper- 
ating a  railroad  for  the  transportation  of 
passengers  and  freight  In  Interstate  and  in- 
trastate commerce,  and  the  plaintiff  was  an 
Ironworker  employed  by  the  defendant  to  re- 
pair Its  bridges  and  tracks.  At  the  time  of 
his  Injury  he  and  another  employ^,  under 
the  direction  of  their  foreman,  were  carrying 
from  a  tool  car  to  a  bridge  some  bolts  which 
were  to  be  used  by  them  In  repairing  the 
bridge;  the  repairing  to  consist  in  taking 
out  a  girder  and  inserting  a  new  one.  The 
bridge  could  be  reached  only  by  passing  over 
an  intervening  temporary  bridge.  Both  of 
these  bridges  were  being  used  regularly  in 
both  Interstate  and  Intrastatp  commerce. 
While  the  plaintiff  was  carrying  a  sack  of 
bolts  over  the  temporary  bridge,  on  his  way 
to  the  bridge  he  was  to  repair,  he  was  run 
down  and  injured  by  an  intrastate  train. 
On  this  statement  of  focts  the  Supreme  Court 
of  the  United  States  (three  of  the  Justices 
dissenting)  held  that  the  plaintiff  was  en- 
gaged In  interstate  commerce  at  the  time  of 
his  Injury,  and  entitled  to  the  benefit  of  the 
federal  act  And  the  majority  at  the  court 
said: 

"Tracks  and  bridges  are  as  indispensable  to 
interstate  commerce  •  •  •  as  are  engines 
and  cars,  and  sound  economic  reasons  unite 
with  settled  rules  of  law  in  demanding  that  all 
of  these  instrumentalities  be  kept  in  repair. 
The  security,  expedition,  and  efficiency  of  the 
commerce  depends  in  large  measure  upon  this 
being  done.  Indeed,  the  statute  now  before  us 
proceeds  upon  the  theory  that  the  carrier  is 
charged  with  the  duty  of  exercising  appropriate 
care  to  prevent  or  correct  'any  defect  or  in- 
sufficiency *  *  *  in  its  cars,  engines,  appli- 
ances, machinery,  track,  roadbed,  works,  boats, 
wharves,  or  other  equipment'  used  in  interstate 
commerce.     But.  independently  of  the  statute. 


we  are  of  the  opinion  that  the  work  of  keeping 
such  instrumentalities  in  a  proper  state  of  re- 
pair while  thus  used'  is  so  closely  related  tn 
such  commerce  as  to  be  in  practice  and  in  lesal 
contemplation  a  part  of  it.  The  contention  to 
the  contrary  proceeds  upon  the  assumption  that 
interstate  commerce  by  railroad  can  be  separat- 
ed into  its  several  elements,  and  the  nature  of 
each  determined  regardless  of  its  relation  to 
the  others  or  to  the  business  as  a  whole.  But 
this  is  an  erroneous  assumption.  Ilie  tme 
test  always  is:  Is  the  work  in  question  a.  part 
of  the  interstate  commerce  in  which  the  carrier 
is  engaged?" 

And  again  In  that  case  the  court  says: 

"True,  a  track  or  bridge  may  l>e  used  in  both 
interstate  and  intrastate  commerce,  but,  when 
it  is  so  used,  it  Is  none  the  less  an  instrumen- 
tality of  the  former;  nor  does  its  double  om 
prevent  the  employment  of  those  who  are  en- 
gaged in  its  repair  or  in  keeping  it  in  suitable 
condition  for  use  from  being  an  employment  in 
interstate  commerce." 

Tbe  court  In  that  case,  answering  the  con- 
tention that  the  plaintiff  was  not  at  the  time 
of  his  Injury  engaged  In  removing  the  old 
girder  and  Inserting  the  new  one,  but  was 
merely  carrying  to  the  place  where  work  was 
to  be  done  some  of  the  materials  to  be  used 
therein,  said: 

"We  think  there  is  no  merit  in  this.  It  was 
necessary  to  the  repair  to  the  bridge  that  the 
materials  t>e  at  hand,  and  the  act  of  taking 
them  there  was  a  part  of  that  work.  In  othei 
words,  it  was  a  minor  task  which  was  essential- 
ly a  part  of  the  larger  one,  as  is  the  case  when 
an  engineer  takes  his  engine  from  the  round- 
house to  the  track  on  which  are  the  cars  he  is 
to  haul  in  interstate  commerce." 

In  Tlew  of  the  decision  in  the  Pedersen 
Case,  supra,  the  decision  of  tlie  Circuit  Court 
of  the  Northern  District  of  Georgia  in  Tay- 
lor V.  Southern  Railway  Co.  (O.  G.)  178  Fed. 
380,  in  which  it  was  held  that  a  member 
of  a  railroad  bridge  gang,  whose  duties  re- 
quired repair  of  bridges  in  different  cities, 
and  who,  while  engaged  within  the  scope  of 
his  employment  in  repairing  a  bridge  on  the 
defendant  company's  line,  was  injured  by  an 
alleged  defective  scaffold,  was  not  employed 
In  Interstate  commerce,  was  erroneous. 

We  think  that,  under  the  ruling  In  tbs 
Pedersen  Case,  the  plaintiff  in  the  Instant 
case,  when  he  was  engaged  in  helping  to  re- 
move obstructions  from  the  railroad  tracks 
of  the  defendant  company,  where  these  tracks 
were  being  constantly  used  to  transport  cars 
In  both  Interstate  and  Intrastate  commerce, 
was  clearly  engaged  In  Interstate  commeroe. 
The  tracks  obstructed  by  the  wreck  were 
"instrumentalities"  used  Indiscriminately 
for  both  interstate  and  Intrastate  commerce; 
in  other  words,  cars  going  Into  both  Inter- 
state and  Intrastate  trains  were  constantly 
switched  and  transported  over  these  Identi- 
cal tracks;  and,  when  these  traclu  became 
obstructed,  the  clearing  oif  the  obstruction 
certainly  facilitated  both  the  Interstate  and 
intrastate  commerce  of  the  railroad.  In 
railroad  yards  both  "lead"  and  "swltdi'* 
tracks  are  Indispensable  to  Interstate  com- 
merce. Such  tracks  are  just  as  Important 
to  carry  on  the  business  of  the  railroad  as 
are  the  main  tracks,  or  trades  outside  of  the 
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yard.  These  yard  tracks  are  necessary  in 
making  up  trains  and  in  switching,  and  In 
classifying  and  distributing  the  different  cars 
tliat  make  up  the  completed  Interstate  or  in- 
trastate train.  See  also,  in  tills  connection, 
Central  Railroad  T.  Colasordo,  192  Fed.  901, 
113  C.  C.  A.  879. 

The  case  of  111.  Cent  R.  Co.  ▼.  Behrens, 
233  U.  S.  473,  34  Sup.  Ct  646,  68  U  Ed.  1051, 
Ann.  Cas.  1914C,  163,  dted  by  counsel  for 
plaintiff  In  error,  does  not  control  the  In- 
cAant  case,  as  contended.  The  decision  in 
that  case  holds  only  that  the  plaintiff  at  the 
time  of  bis  injury  must  be  engaged  in  inter- 
Btate  commerce. 

Judgment  affirmed. 


(15  Oa.  App.  OS) 

HARRIS  T.  STATE.    (No.  5322.)t 
(Court  of  Appeals  of  Georgia.    Jan.  20,  1914.) 

(BvOabut  iy  the  Cowrt.) 

1.  Weapons    «=>3  —  Cakktino    Weapons— 
constbuotion  of  statutes. 

The  act  approTed  August  12,  1910  (Lavs 
1910,  p.  134),  which  prohibits  any  person  from 
having  or  carrying  a  pistol  without  first  ob- 
taining a  license,  should  receive  a  reasonable 
construction  in  accord  with  the  legislative  pur- 
pose ia  enacting  it. 

[E}d.   Note.— For   other   cases,   see   Weapons, 
Cent.  Dig.  |  3;  Dec.  Dig.  <3=93.] 

2.  Weapons    «=»13— Cabbying     Weapons— 
C&vtasij.  Offense. 

It  would  be  unreasonable  to  suppose  that 
the  Legislature  ever  intended  to  prohibit  the 
use  of  a  pistol  where  its  use  is  really  necessary 
b;  one  who  knows,  or  has  good  and  ample  rea- 
son to  apprehend,  that  an  act  of  adultery  is 
impending  or  actually  in  progress  between  his 
-wife  and  a  despoiler  of  his  home  (or  to  prohibit 
a  person's  use  of  a  pistol  in  any  similar  case 
where  the  use  of  a  pistol  as  a  weapon  of  de- 
fense may  be  necessary  and  thus  by  law  be 
justifiable),  by  requiring  such  a  one  to  wait  un- 
til he  can  go  to  the  ordinary's  ofiBce  of  the 
county  of  his  residence  and  obtain  a  license, 
before  he  is  permitted  to  use  a  pistol  tor  the 
protection  of  his  family,  or  to  prevent  an  adul- 
tery with  his  wife,  or  even  to  take  a  pistol  in- 
to his  manual  possession. 

[Ed.   Note.— For   other  cases,   see   Weapons, 
Cent.  Dig.  SS  16,  17;    Dec.  Dig.  (3=»13.] 

8.  Weapons    «=>1S— Cabetino     Wea*on8— 

Cbiminal  Offense. 

When,  in  a  sudden  emergency,  the  use  of 
a  pistol  is  absolutely  necessary  for  the  defense 
of  one's  person,  his  family,  or  his  property,  the 
temporary  manual  possession  of  a  pistol  for  the 
purpose  of  defense,  or  the  defense  of  one's  fam- 
ily or  property,  and  the  momentary  carrying 
of  the  pistol  on  that  occasion,  and  for  that  pur- 
pose only,  is  not  unlawfuL 

[Ed.   Note.— For   other  cases,   see  Weapons, 
Cent  Dig,  if  16,  17;   Dec.  Dig.  «=>13.] 

4.  Denial  of  New  Tbiai/— Ebbob. 

The  court  erred  in  excluding  testimony  as 
complained  of  in  the  motion  for  a  new  trial, 
and  in  refusing  to  charge  the  Jury  as  requested; 
and  a  new  trial  should  have  been  granted. 
Pottle,  J.,  dissenting. 

Error  from  Superior  Court,  Laurens  (Tonn- 
ty;   K.  J.  Hawkins,  Judge. 
Tom  Harris  was  convicted  of  carrying  a 


pistol  without  a  license,  and  brings  error. 
Reversed. 

R.  Earl  Camp,  of  Dublin,  for  plaintiff  in 
error.  Bl  L,  Stephens,  Sol.  Gen.,  of  Wrigbts- 
Tille,  for  the  State. 

RUSSEILL,  a  J.  [4]  The  writ  of  error  In 
the  present  case  challenges  the  correctness  of 
the  lower  court's  rulings  in  excluding  certain 
testimony  tending  to  show  the  existence  of 
an  emergency  which  might  justify  the  im- 
mediate use  of  a  pistol  by  the  defendant  and 
in  refusing  to  charge  that,  if  the  jury  be- 
lieved from  the  evidence  that  the  defendant 
took  the  pistol  from  the  place  where  it  was 
lawfully  located,  (for  the  immediate  and 
sole  purpose  of  its  use  to  prevent  a  person 
from  consummating  an  act  of  sexual  inter- 
course with  his  wife,  which  he  knew  to  be  in 
progress  or  about  to  be  consummated,  the 
jury  could  not  convict  him.  The  trial  judge 
restricted  the  defense  of  the  accused  literally 
to  the  procurement  of  the  license  required  by 
law,  and  charged  the  jury  that  if  they  found 
he  had  a  pistol  in  his  manual  possession  at  a 
place  other  than  bis  home  or  place  of  busi- 
ness, the  burden  was  upon  him  to  show  that 
he  had  complied  with  the  law  by  registering 
and  giving  bond  and  procuring  a  license,  and 
that  upon  failure  of  such  proof  he  should 
be  convicted.  The  judge  excluded  all  testi- 
mony tending  to  show  that  the  only  purpose 
for  which  the  defendant  obtained  the  pistol, 
ok  carried  it,  was  to  prevent  the  consumma- 
tion of  an  act  of  adultery  with  his  wife,  al- 
though the  defendant  In  his  statement  at  the 
trial,  asserted  that  this  was  the  case.  Ac- 
cording to  the  defendant's  statement,  he  was 
searching  for  his  wife  at  night  He  Inquired 
at  a  house  where  he  suspected  her  to  be  in 
company  with  one  Will  Reece.  Some  of  the 
occupants  of  the  house  informed  him  that 
his  wife  was  not  there,  but  about  that  time 
he  recognized  her  voice  in  a  rear  room  of 
the  house,  and  also  detected  a  man's  voice  in 
the  same  location.  He  ran  as  quickly  as  pos- 
sible to  a  house  near  by  and  procured  the 
pistol,  and,  crossing  the  street  to  the  house 
where  he  suspected  his  wife  to  be,  shoved 
open  the  door  and  discovered  her  in  bed  with 
her  paramour.  Will  Reece,  whom  be  shot 

[1, 2]  The  judge's  rulings  upon  the  evi- 
dence, and  his  instructions  to  the  Jury,  even 
under  the  circumstances  narrated  by  the  de- 
fendant, excluded  any  possibility  of  a  de- 
fense, because  the  defendant  admitted  that 
he  had  not  registered  or  procured  the  statu- 
tory license  which  is  required  to  legalize  the 
carrying  of  a  pistol.  The  question  presented, 
therefore,  is  whether  there  are  any  circum- 
stances under  which  a  pistol  can  be  used 
when  the  person  who  is  In  manual  possession 
of  the  pistol  has  not  obtained  a  license,  or 
whether  the  act  of  the  (jreneral  Assembly 
prohibiting  the  carrying  of  pistols  without  a 
license  (Acts  1910,  p.  134)  is  to  be  given  an 
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absolutely  literal  construction.  The  majority 
of  the  court  are  of  the  opinion  that  the  facts 
of  this  case  bring  it  squarely  within  the  rule 
announced  by  the  Supreme  Court  in  Strick- 
land V.  State,  137  Ga.  1,  72  S.  E.  260,  36  L.  R. 
A.  (N.  S.)  115,  Ann.  Gas.  1913B,  323,  and  that 
the  trial  Judge  should  have  admitted  the  evi- 
dence which  he  repelled,  and  should  have  in- 
structed the  Jury  as  requested.  If  not  direct- 
ly asserted,  It  Is  at  least  pointedly  intimated, 
in  the  opinion  In  Strickland's  Case,  supra, 
that  if  one  should  drop  his  pistol  out  of  the 
window  of  his  home,  he  would  not  violate  the 
law  by  going  out  on  the  street  and  picking 
it  up,  and  returning  with  it  along  the  street 
and  back  into  his  housa    It  was  said: 

"A  narrow  and  literal  construction  of  the 
act  might  make  it  penal  for  him  to  pick  it  up 
and  carry  it  into  his  house.  It  is  lawful  to 
sell  pistols,  but  a  similar  construction  might 
make  it  impossible  for  the  carrier  to  delivec 
them  to  the  dealer,  or  the  dealer  to  deliver 
them  to  the  customer.  We  will  not  anticipate 
that  any  such  construction  will  be  given." 
"The  act  should  receive  a  reasonable  construc- 
tion." 

The  question  presented  In  this  case  is  not, 
as  our  Brother  POTTLE  seems  to  think,  an 
issue  between  the  law  and  a  mawkish  sym- 
pathy for  an  outraged  husband.  The  ques- 
tion really  presented  is  whether  the  law 
shall  be  ^ven  what  the  Supreme  Court  de- 
nominates "a  narrow  and  literal  construc- 
tion," which  might  tend  to  render  this  wise 
legislation  unconstitutional,  or  whether  that 
"reasonable  construction"  which  is  commend- 
ed by  the  Supreme  Court  shall  be  applied  in 
aid  of  the  manifest  intention  of  the  General 
Assembly  to  pass  an  act  which  would  pro- 
hibit the  useless,  dangerous,  cowardly,  and 
criminal  practice  of  habitually  carrying 
weapons  of  death,  without  depriving  any 
citizen  of  his  rights  of  self-defense,  or  with- 
out so  abridging  those  rights  as  to  render 
their  possession  a  mere  hollow  pretense. 

[8]  Our  holding  in  this  case  is  not  confined 
in  its  effect  to  the  facts  of  this  particular 
case,  but  we  are  brought  face  to  face  with  the 
question  whether  the  Supreme  Court,  when 
it  said  (in  answer  to  our  inquiry  as  to  wheth- 
er the  act  was  constitutional)  that  "the  act 
should  receive  a  reasonable  construction," 
contemplated  any  exception  whatsoever  to 
its  strict  letter,  under  which  proof  that  a  li- 
cense was  obtained  would  be  the  only  de- 
fense left  open  to  one  shown  to  have  been  in 
possession  of  a  pistol  at  a  place  other  tlian 
his  home  or  place  of  business,  if  he  does  not 
belong  to  one  of  the  classes  which  the  law 
expressly  excepts  from  its  operation.  Clearly, 
the  statement  that  the  law  is  to  be  given  a 
reasonable  construction  (when  we  bear  in 
mind  the  instances  referred  to  in  illustration 
of  what  is  meant  by  the  term)  cannot  be 
otherwise  construed  than  as  a  statement  that 
some  Instances  may  be  imagined  and  some 


circumstances  may  rise  In  wbldi  ft  would 
be  unreasonable  to  hold  to  an  absolutely 
literal  construction  of  the  langruage  of  tht 
act  If  so,  we  sliould  undoubtedly  be  com- 
pelled to  hold  that  one  whose  life  Iiad  been 
threatened,  and  whose  very  existence  was 
in  imndnent  peril,  not  from  the  fact  Oat 
threats  had  been  made,  but  from  the  undeni- 
able evidence  that  these  were  to  be  made  im- 
mediately effective,  would  not  be  required  to 
take  even  16  minutes  to  get  a  license,  when 
perhaps  It  was  perfectly  apparent  to  bimsdf 
and  to  every  bystander  that,  unless  he  got 
a  pistol  within  6  minutes,  or  less  time,  the 
license  would  be  entirely  useless,  for  the 
reason  that  It  could  serve  no  possible  office 
for  a  dead  man.  The  license  is  Intended  only 
for  the  living.  It  will  not]  be  accepted  for 
ferriage  on  the  river  Styx.  In  an  ol»servance 
of  this  law  according  to  a  strict  and  literal 
construction,  a  good  citizen  might  prefer  to 
die  rather  than  to  use  his  n^ghbor's  pistol 
without  having  obtained  a  license  whidi 
would  entitle  him  to  the  manual  imssesslon  ct 
a  pistol,  even  though  under  the  circumstances 
the  law  of  the  land  would  Justify  the  use  of  a 
pistol  In  committing  a  homicide.  But  we 
hardly  think  that  the  General  Assembly  had 
any  citizen  of  that  type  In  mind  at  the  time 
of  the  passage  of  the  legislation  in  questlcBL 
The  prevention  by  a  husband  or  father  of  an 
impending  act  of  adultery  is  Justified  upon 
the  principle  which  permits  to  one  who  is 
assailed  the  use  of  a  deadly  weapon  to  pre- 
vent a  felonious  assault  or  a  homicide.  And 
for  that  reason  we  do  not  think  that  the  ques- 
tion of  sympathy  in  the  slightest  degree  af- 
fects us.  The  Judgment  of  the  majority  is 
controlled  solely  by  the  application  of  the 
same  rules  of  reasonable  construction  which 
have  heretofore  been  applied  by  this  court  in 
Jackson  v.  State,  12  Ga.  App.  427,  77  S.  E 
371,  Cosper  v.  State,  13  Ga.  App.  301,  79  S. 
E.  94,  Amos  v.  State,  13  Ga.  App.  140,  78  S.  E 
866,  and  other  cases. 

POTTLE,  J.  (dissenting).  This  Is  a  case 
where  I  must  draw  a  distinction  between  the 
man  and  the  Judge.  As  a  man,  my  sympathy- 
is  entirely  with  the  outraged  husband,  if  his 
statement  of  the  transaction  be  true,  and  1 
wish  that  the  law  might  be  as  announced  by 
the  majority.  As  a  Judge,  I  have  nothing  to 
do  with  what  the  law  ought  to  be,  but  only 
with  what  it  is.  There  is  no  such  exception 
in  the  statute  as  the  one  declared  by  the 
court,  and  I  do  not  think  we  have  any  au- 
thority to  read  it  into  the  statute.  If  the 
logic  of  the  ruling  thus  announced  be  fol- 
lowed, every  trial  for  a  violation  of  this  stat- 
ute will  develop  into  a  determination  of  the 
issue  whether  or  not  the  accused  was  carry- 
ing the  pistol  for  a  lawful  purpose.  The  law 
does  not  permit  such  an  ioqu^. 
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0.8  Oa.  App.  BT7) 

GREEN  V.  CITY  OF  ATLANTA.    (No.  5855.) 

(Conrt  of  Appeals  of  Georgia.     Jaly  3,  1915.) 

(Byllabvt  by  ths  Court.) 
Intoxicating    Liquobs    <S=5l72— Violation 

OF  Obdinanci>— Managgb  of  Club. 

This  case  is  controlled  by  the  decisions  of 
this  court  in  Wright  v.  State,  14  Ga.  App. 
185  (2),  80  S.  E.  544,  and  in  Pitts  v.  City  of 
Atlanta,  14  Ga.  App.  399,  81  S.  E.  249,  and 
the  judge  of  the  superior  court  erred  in  refus- 
ing to  sanction  the  petition  for  certiorari. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  186;    Dec  Dig.  «=>172.] 

Wade,  J.,  dissenting. 

Brror  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

S.  B.  Green  was  convicted  In  the  recorder's 
court  of  Tlolating  a  city  ordinance  prohibiting 
the  keeping  of  spirituous,  fermented,  or  malt 
liquors  for  unlawful  sale.  His  petition  for 
certiorari  was  refused  by  the  Judge  of  the 
superior  court,  and  he  brings  error.  Re- 
versed. 

Daley,  Chambers  &  Daley,  of  Atlanta,  for 
plaintiff  In  error.  J.  L.  Mayson  and  W.  D. 
BUis,  Jr.,  both  of  Atlanta,  for  defendant  in 
error. 

BEILL,  J.     Judgment  reversed. 

Hon.  GEO.  Lk  BELL,  Judge  of  the  Superior 
Courts  of  the  Atlanta  Circuit,  was  designated 
by  the  Governor  and  presided  in  this  case  in 
place  of  BR0TL£)S,  J.,  disqualified. 

WADE,  J.  (dissenting).  I  cannot  agree 
with  the  conclusion  reached  by  the  majority 
of  the  court  that  this  case  Is  controlled  by  the 
cases  of  Wright  ▼.  State,  and  Pitts  v.  At- 
lanta, and,  since  the  question  is  one  of  no 
little  importance,  and  the  opinion  of  the  court 
In  the  last-named  case  was  delivered  by 
me,  I  think  it  proper  to  review  the  facts  in 
thin  case  and  give  the  reasons  for  my  dissent 
To  my  mind,  the  evidence  disclosed  in  the 
petition  for  certiorari  makes  out  a  case 
which  comes  precisely  under  the  ruling  of 
this  court  in  Deal  v.  State,  14  Ga.  App.  121, 
80  S.  E.  637,  and  I  think  that  the  judge  of  the 
superior  court  properly  refused  to  sanction 
the  petition  for  certiorari. 

Green  was  convicted  In  the  recorder's  court 
of  Atlanta  of  the  violation  of  an  ordinance  of 
that  clt7  prohibiting  the  keeping  of  spiritu- 
ous, fermented,  or  malt  liquors  for  unlaw- 
ful sale.  The  evidence  set  out  in  the  peti- 
tion for  certiorari  was  as  follows:  Moon,  a 
city  detective,  testified  that  he  knew  the  de- 
fendant, and  when  asked,  "Where  Is  his 
place  of  business?"  said,  "I  have  always  seen 
Iilm  at  the  Eagles'  Club,"  which  he  described 
as  being  In  Atlanta.  He  said  that  Jones  and 
Brandon  went  Into  this  dub  in  December, 
191S,  and  Jones  brought  back  and  gave  to 
him  a  half  pint  of  whisky,  widch  the  witness 
carried  to  the  office  of  Chief  Detective  Lang- 


foid,  where  it  had  since  remained;  that 
on  the  13th  of  December,  1913,  he  talked 
with  the  defendant  as  to  the  latter's  connec- 
tion with  that  club,  and  the  defendant  that 
stated  that  be  was  manager  of  the  Ebgles* 
Olub.  On  cross-examination,  when  the  wit- 
ness was  asked  If  It  waB  not  true  that  be  met 
the  defendant  for  the  first  time  on  the  15th 
of  December,  la  the  detective's  office,  he  re- 
plied that  he  did  not  remember,  btit  he  would 
say: 

"Probably  be  [the  defendant]  might  have 
been  there  and  came  down  later.  I  know  I  saw 
him  in  the  chiefs  office,  since  you  recall  the 
occasion.  I  have  a  faint  recollection  that 
probably  he  wasn't  there,  and  a  copy  wag  left 
for  him,  and  he  came  down  later  in  the  after- 
noon." 

He  further  admitted  on  cross-examination, 
that  he  saw  Jones  "go  Into  the  dub,  the  en- 
trance to  the  dub";  that  he  saw  him  go  up  in 
the  elevator,  but  did  not  know  of  his  own 
knowledge  whether  Jones  actually  went  in- 
to the  club  itself. 

W.  J.  Jones  testified  that  he  did  not  know 
the  defendant,  but  he  knew  where  the  Eagles' 
Club  was,  and  that  he  visited  the  club  on 
December  11,  1913,  together  with  Mr.  Bran- 
don; that  he  met  Mr.  Brandon,  whom  be 
had  known  previously,  and  together  they 
went!  to  the  dub,  of  which  Brandon  was  a 
member;  that  Brandon  had  a  key  with 
which  he  opened  the  door,  and  they  entered 
"some  serving  rooms,  inclosed  rooms,  rooms 
that  are  partitioned  off  by  curtains,"  which 
they  passed  through,  and  went  into  another 
room  "where  the  cashier  stays,  and  got  an 
order."  The  witness  said  that  he  gave  Bran- 
don the  money,  and  Brandon  "signed  the 
paper,  and  we  got  a  half  pint  of  whisky  and 
two  drinks";  that  they  drank  the  drinks,  but 
he  gave  the  bottle  of  whisky  to  Detective 
Moon;  that  be  paid  40  cents  for  this  half 
pint  of  whisky,  and  the  drinks  and  the  bottle 
cost  65  cents  altogether,  he  thought;  that 
he  could  not  say  where  the  liquor  came  from 
that  was  brought  to  Brandon  and  himself, 
but  "it  was  brought  on  a  tray  by  a  waiter"; 
that  he  gave  Brandon  the  money,  and  Bran- 
don gave  it  to  the  cashier ;  that  he  was  not 
a  member  of  the  EJagles'  Club,  and  had  never 
been  a  member  of  that  club,  nor  had  he  ever 
been  there  before  or  since;  that  Brandon 
said  that  he  (Brandon)  was  a  member  of  the 
club,  though  he  said  he  was  in  arrears  with 
his  dues;  that  he  thought  the  cashier  recog- 
nized Brandon  as  a  member ;  and  that  both 
he  and  Brandon  signed  a  register  book  when 
they  went  In,  and  Brandon  registered  him 
from  Los  Angeles,  CaL  The  bottle  of  whisky 
alleged  to  have  been  purchased  at  the  club 
was  admitted  In  evidence  without  objection. 

A.  W.  Brandon  testified,  in  response  to  a 
question  as  to  what  connection  he  had  with 
the  Eagles'  Club  In  Atlanta  on  December  11, 
1913: 

"I  don't  know  what  it  was.  I  met  Mr.  Jones 
and  I  carried  him  up  there  to  the  Eagles'  Club 
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and  registered  Urn  from  Los  Angeles,  CaL,  and 
I  told  nlm  I  would  carry  him  up  there." 

He  said  farther,  answering  a  question  as 
to  what  right  he  had  to  buy  a  drink  at  this 
clab: 

"I  am  a  member  of  the  Eagles,  and  I  bought 
two  drinks  for  30  cents,  and  I  bought  a  half 
pint,  which  waa  40  cents,  and  we  came  back 
and  went  into  the  Fourth  National  Bank  and 
drank  it  up." 

He  testified  that  he  himself  paid  for  the 
drinks  and  the  half  pint  of  whisky,  and  the 
wUsky  was  taken  out  of  liis  locker ;  that  or- 
ders were  always  given  to  supply  lockers 
ahead  of  time ;  that  he  gave  an  order  to  sup- 
ply his  locker  with  liquor  to  the  defendant, 
the  manager  of  the  club,  but  he  did  not  re- 
member bow  much  the  order  was  for  or  when 
it  was,  though  since  be  gave  the  order  he 
had  "gotten  several  drinks"  of  whisky,  which 
be  did  not  pay  for  when  be  ordered  them,  but 
paid  when  he  got  the  whisky;  that  the  Ea- 
gles' Club  had  about  400  members,  who  paid 
$1  per  month  as  dues  and  an  initiation  fee 
ol  $10,  he  thought;  that  he  ordered  "Ken- 
tucky Taylor"  whisky  for  his  locker,  order- 
ing so  many  quarts,  but  he  did  not  recall 
bow  many.  The  witness  further  explained 
how  members  of  the  club  got  liquor  from 
their  lockers,  and  said  a  member  would  go  to 
the  cashier's  stand  and  get  an  order  and  the 
waiter  would  bring  the  liquor  to  him;  that 
the  member  would  go  in  and  sign  a  ticket, 
and  the  liquor  would  be  brought  to  him,  and 
he  would  pay  for  it  as  it  was  brought  to 
him ;  that  a  member  would  not  pay  for  whis- 
ky when  it  was  ordered,  but  would  pay  for 
it  when  he  signed  a  ticket  The  witness  far- 
ther said  that  his  order  to  supply  his  locker 
was  given  by  him  before  he  and  Jones  went 
into  the  club  on  December  11,  1913;  that 
be  had  ordered  whisky  put  in  his  locker,  and 
this  order  (on  December  11th)  was  for  serv- 
ice from  ttiat  loeker;  that  J<me8  gave  him 
no  money,  but  he  himself  paid  for  the  drinks 
and  half  pint;  that  be  drank  the  half  pint 
himself;  and  that  neither  he  nor  Jones  saw 
Detective  Moon.  In  response  to  a  question 
whether  Green,  the  defendant,  was  an  officer 
of  the  (dub  at  the  time  the  witness  gave  to 
Oreen  the  order  to  stock  his  locker,  referred 
to  by  him,  be  said  Green  "is  manager  of  the 
dub;  he  is  manager  of  the  Eagles'  Club." 

1.  It  was  insisted  that  the  evidence  for  the 
city  failed  to  show  that  Green,  the  defend- 
ant, was  the  manager  of  the  Eagles'  Club  on 
December  11, 1913,  when  Brandon  and  Jones 
visited  the  club  and  obtained  two  drinks  and 
a  half  pint  of  whisky,  for  which  65  or  70 
cents  was  paid,  either  by  Jones  or  Brandon. 
The  evidence  of  Moon  was  that  he  knew 
Green,  and,  when  asked  where  Green's  place 
of  business  was,  he  replied  that  be  had  al- 
ways seen  him  at  the  Eagles'  Club.  Moon 
further  testified  that  Green  admitted  to  him 
on  December  13,  1913,  that  he  was  then  man- 
ager of  the  Eagles'  Club.  At  the  trial,  on 
April  17,  1014,  Brandon  testified,  In  response 


to  the  question,  "Why  did  you  give  that  or- 
der to  Mr.  Green;  is  he  an  ofBcer  of  the 
club?"  "Yes,  sir;  he  is  manager  of  the 
club."  To  the  question,  "He  is  manager  of 
the  Eagles'  Club?"  the  witness  replied,  "Yes, 
sir."  At  the  trial  Green  made  no  statement 
as  to  whether  he  was  manager  of  the  club 
at  that  time  or  was  manager  on  December 
11,  1913,  when  Brandon  and  Jones  visited 
the  club.  Brandon  further  testified  that  pre- 
vious to  the  visit  made  by  Jones  and  him- 
self on  December  11,  1913,  he  had  given  to 
the  defendant,  as  manager  of  the  dub,  an 
order  to  supply  his  locker  with  liquor,  though 
he  did  not  remember  how  much  the  order  was 
for  or  when  it  was.  So  it  appears  that  be- 
fore Brandon  and  Jones  obtained  the  whisky 
at  the  Eagles'  Club  Green  was  the  manager 
in  charge  of  the  dab  (or  of  the  locker  feature 
thereof),  to  whom  Brandon  gave  an  order  to 
stock  his  locker  with  liquor ;  that  two  days 
after  the  purchase  of  the  whisky  by  Jones 
and  Brandon,  Green  himself  stoted  to  Moon 
that  he  was  then  manager  of  the  Eagje:^ 
Club,  and  that  on  the  day  of  the  trial,  April 
17,  1914,  Brandon,  who  stated  he  was  a  mem- 
ber of  the  club,  testified  that  Green  was  ttiU 
the  manager  of  the  dub.  We  think,  from  all 
these  drcumstances,  that  the  recorder  was 
authorized  to  infer,  to  the  exdusion  of  every 
other  reasonable  hypothesis,  that  Green  was 
the  manager  on  December  11,  1913,  In  the 
absence  of  anything  whatsoever  to  the  con- 
trary. 

Our  Code  recognizes  various  presumptions 
of  law,  such  as  Innocence,  and  in  some  cases 
of  guilt,  of  continuance  of  life  for  seven 
years,  of  a  mental  state  once  proved  to  ex- 
ist, and  "all  similar  presumptions,"  and  pro- 
vides that  such  presumptionig  may  be  rebut- 
ted by  proof.  Penal  Code,  %  1016.  It  is  said 
in  1  Wlgmore  on  Evidence,  614,  par.  437: 

"When  the  existence  of  an  object,  condition, 
quality,  or  tendency  at  a  given  time  is  in  issue, 
the  prior  existence  of  it  is  in  human  experience 
some  indication  of  its  probable  persistence  or 
continuance  at  a  later  period.  The  degree  of 
probability  of  this  continuance  depends  on  the 
cliances  of  intervening  circumstances  having  oc- 
curred to  bring  the  existence  to  an  end.  •  •  • 
So  far,  then,  as  the  interval  of  time  is  con- 
cerned, no  fixed  rule  can  De  laid  down;  the 
nature  of  the  thing  and  the  circumstances  of 
the  particular  case  must  conttoL" 

In  1  Greenleaf  on  Evidence  (16th  Ed.) 
138,  t  41,  it  is  said : 

"Other  presumptions  are  founded  on  the  ex- 
perienced continuance  or  permanency  of  lon- 
ger and  shorter  duration  in  human  affairs. 
When,  therefore,  the  existence  of  a  person,  a 
persoaal  relation,  or  a  state  of  things  is  once 
established  by  proof,  the  law  presumes  that 
the  person,  relation,  or  state  of  things  continaes 
to  exist  as  before  until  the  contrary  is  shown, 
or  until  a  different  presumption  is  raised,  from 
the  nature  of  the  subject  in  question.  In  this 
way,  continuance  of  ownership  of  property  may 
be  presumed ;  of  possession  of  property :  of  resi- 
dence;  of  an  agent's  authority;   and  the  like." 

Again,  in  the  same  book  (page  140,  f  42),  It 
is  said: 
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"On  the  same  ground,  a  partnership  or  other 
similar  relation  [italics  ours],  once  shown .  to 
•zist,  is  presumed  to  continae,  until  it  is  pror- 
•d  to  have  been  dissolved." 

See,  also,  2  Stark.  Ev.  690,  688. 

2.  Aa  already  stated,  I  do  not  agree  with 
fbe  majority  of  the  court  in  the  opinion  that 
the  case  made  out  in  the  petition  tor  cer- 
tiorari is  exactly  covered  by  the  case  of  Pitts 
T.  Atlanta.  14  Ga.  App.  399,  81  S.  E.  249,  and 
I  think  that  an  examination  and  analysis  of 
the  facts  recited  in  that  case  will  show  that 
there  is  a  very  marked  difference  between 
the  proof  connecting  Pitts  with  the  alleged 
■ale  of  whisky  In,  near,  or  about  the  Bear- 
ers' Olub,  of  which  he  was  admittedly  the 
manager,  and  the  facts  connecting  Green  in 
the  case  under  consideration  with  the  pur- 
chase of  whisky  by  Jones  or  Brandon  in  the 
Sagles'  Club.  In  the  Pitts  Case  It  is  express- 
ly stated  that: 

It  did  not  appear  "that  the  alleged  sale  of 
Uquor  was  made  by  permission  or  in  conformity 
with  the  rules  and  regulations  of  the  club,  or 
by  the  actual  or  implied  consent  of  any  of 
its  officers  or  members;  nor  (what  is  more 
Important)  does  it  appear  that  either  of  the 
sales  testified  to  by  the  sole  witness  for  the 
prosecution  was  made  in  the  presence,  or  by 
consent,  or  with  the  knowledge,  of  the  defend- 
ant, or  that  be  ratified  or  approved  the  sale 
in  any  way ;  and,  so  far  as  the  record  dis- 
closes, the  sales  were  made  by  parties  uncon- 
nected with  the  club." 

In  th^  present  case  It  appears  that  the  par- 
ticular sale  relied  upon  to  show  the  unlawful 
purpose  for  which  liquor  was  stored  in  the 
Eagles'  Club  by  the  manager  of  that  club, 
the  defendant.  Green,  was  made  in  conform- 
tty  with  the  rules  and  regulations  of  that 
dub,  and  therefore  by  the  consent  of  its 
officers  and  members.  Though  the  evidence 
does  not  disclose  that  the  sale  shown  by  the 
testimony  was  made  in  the  presence  of  the 
defendant,  he  was  manager  of  the  dub,  and 
purchased  whisky  for  the  use  of  the  mem- 
bers thereof,  and  must  have  had  full  knowl- 
edge of  the  manner  in  which  the  club  wtis 
conducted,  and  the  sale  must  therefore  have 
been  by  his  consent,  and  must  have  been  rati- 
fied and  approved  by  him,  especially  as  it 
appears  It  was  made  by  means  of  an  'order 
signed  by  the  cashier  of  the  club,  who  was 
presumably  under  his  control  as  manager, 
and  the  whisky  itself  was  served  by  a  waiter 
in  the  employ  of  the  club,  who  was  thus  con- 
nected therewith  and  was  likewise  presuma- 
bly under  the  control  of  the  manager. 
Green's  connection  with  the  sale  of  whisky  at 
the  Eagles'  Club  was  clearly  shown  by  Bran- 
don, who  testified  not  only  that  he  gave  an 
order  to  Green,  as  manager,  to  stocK  his 
lodcer  with  whisky,  but  also  that  he  had 
thereafter  "gotten  several  drinks"  from  that 
particular  locker,  stocked  by  virtue  of  this  or- 
der to  Green,  and  that  an  December  11,  1913 
(after  the  order  was  given),  he  obtained  two 
drinks  and  a  bottle  of  whisky  from  his 
locker  at  the  clnb ;  thus  showing  that  Green 
bad  complied  with  his  request  to  order 
«rhlsky  of  a  certain  brand  for  his  consump- 
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tion.  It  can  readily  be  seen,  therefore,  that 
absolutely  no  reasonable  parallel  exists  -be- 
tween the  Pitts  Case  and  the  case  under 
consideration. 

3.  In  the  able  opinion  delivered  by  Judge 
Pottle  for  this  court  in  the  case  of  Deal  v. 
State,  14  Ga.  App.  121  a).  80  S.  E.  537,  It  is 
said: 

"  'All  who  procure,  counsel,  command,  aid, 
or  abet  the  commission  of  a  misdemeanor  are 
regarded  by  the  law  as  principal  offenders,  and 
may  be  indicted  as  such.'  The  manager  of 
a  social  club  who  orders  intoxicating  uquors 
for  the  use  of  its  members,  and  who  either  di- 
rectly or  Indirectly  procures,  counsels,  com- 
mands, aids,  or  abets  in  the  making  of  a  sale 
of  such  liquors,  is  guilty  as  a  principal.  This 
is   true   even   though   be   may   not   nave   been 

g resent  when  the  particular  sale  was  made,  and 
ad  no  knowledge  of  it  until  after  it  was  con- 
summated." 

In  the  same  case  it  is  further  held: 
"Where  a  number  of  persona  each  contribute 
monejr  to  an  agent,  who  purchases  a  stock  of 
intoxicating  liquor,  and  thereafter  dispenses, 
upon  the  order  of  one  of  them,  a  quantity  of 
the  liquor  in  exchange  for  a  book  of  coupons 
purchased  either  by  person  or  by  the  person  to 
whom  the  liquor  is  delivered,  the  transaction  is 
a  sale  in  violation  of  the  prohibition  law,  not- 
withstanding the  persons  for  whose  benefit  the 
liquor  was  purchased  compose  a  bona  fide  club, 
organized  tor  social  and  intellectual  welfare, 
and  the  use  of  the  liquor  is  only  an  incident 
to  the  main  purpose  of  the  club,  and  although 
no  profit  is  made  on  the  sale.  And  this  la  true 
whether  the;  have  become  incorporated  as  a 
social  club  or  whether  they  constitute  a  volun- 
tary association  of  persons  for  mutual  pleasure 
and  benefit" 

In  the  decision  it  is  said  (14  Ga.  App. 
129,  80  S.  E.  541): 

"Before  the  separation  from  the  common 
stock  and  the  delivery  of  the  quart  of  whisky 
to  Register,  some  person  other  than  himself 
was  vested  with  the  title;  in  other  words,  he 
bought  a  quart  of  whisky  from  somebody  and 
paid  $1.25  for  it.  Counsel  for  the  accused  in- 
sist, that,  if  there  was  a  sale,  Register  bought  it 
from  the  member  who  introduced  him.  This 
cannot  be  so,  for  the  member  never  had  any 
title  to  it  which  be  could  transmit  to  Register. 
But  suppose  even  this  should  be  conceded ; 
every  person  who  aided  or  abetted  the  sale  to 
Register  would  be  equally  guilty  wift  the 
member.  If  the  club  was  incorporated,  the 
title  to  the  whisky  was  in  the  corporation.  It 
was  ordered  by  the  manager,  its  employs,  act- 
ing under  its  direction,  and,  when  delivered, 
the  whisky  became  assets  of  the  corporation.' 

It  is  further  said  in  the  same  decision 
(14  Ga.  App.  130,  80  S.  E.  542)  that  the  trans- 
action would  not  be  regarded  as  any  the 
less  a  sale  should  the  club  be  unincorporated 
and  a  mere  voluntary  association  of  persons. 
And  It  is  said: 

"If  one  hundred  people  should  order  a  barrel 
of  whisky  and  each  contribute  an  equal  amount 
and  pay  for  the  whisky,  the  title  would  pass 
into  all  of  them,  and  they  would  own  the  liquor 
In  common.  In  such  a  case  there  would  be  no 
objection  to  a  plan  of  distribution  which  did 
not  involve  the  elements  of  a  sale ;  but,  if 
each  of  these  persons  should  be  allowed  to 
withdraw  a  drink  at  the  time  and  pay  there- 
for a  price  which  had  been  agreed  upon  by  all 
of  them,  the  transaction  would  be  a  sale.  It 
would  be  a  sale  because  title  to  the  drink  had 
been  in  all  of  the  persons  in  common ;  and, 
when  it  was  transmitted  to  the  individual  who 
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paid  therefor  a  price  agreed  upon,  there  waa  a 
Bale  by  the  ninety-nine  to  the  one  of  all  their 
interest  in  the  whisky  .purchased.  The  in- 
finitesimal interest  of  the  one  person  in  the 
drink  thus  obtained  would  not  prevent  the 
transaction  from  being  a  sale." 

It  is  further  said  (14  Ga.  App.  131,  80  S.  B. 
542)  that: 

"Unless  there  be,  in  advance  of  the  pur- 
chase, payment  in  good  faith  of  a  specified 
amount  of  money  by  each  person,  or  unless 
there  is  an  agreement  among  them  stipulating 
the  quantity  for  which  each  shall  pay,  and 
each  person  receives  the  quantity  for  which  he 
has  agreed  to  pay  or  has  paid,  the  transaction 
would  be  a  sale,  and  therefore  obnoxious  to 
the  law." 

And,  speaking  as  to  the  construction  of  tbe 
prohibition  act.  Judge  Pottle  said  in  the 
same  case  (14  Ga.  App.  134,  80  S.  E.  543)  that 
the  statute  authorizing  the  operation  of 
social  clubs  dispensing  intoxicating  liquors 
"did  not  Intend  to  authorize  the  sale  of  such 
liquors,  either  to  a  member  or  to  any  one 
else."  It  seems  clear  to  me  that,  where  a 
member  of  a  club  directed  the  manager  to 
order  for  him  some  whisky  of  a  certain  brand 
and  place  it  in  his  locker,  and  thereafter  ob- 
tains an  order  from  the  cashier  of  the  club, 
upon  which  a  waiter  serves  him  with  intox- 
icating liquor,  for  which  he  pays  at  the  time 
he  receives  the  liquor,  this  is  a  sale  In  viola- 
tion of  the  prohibition  law,  under  the  decision 
In  the  Deal  Case,  supra.  Certainly  nothing 
appears  in  the  record  in  the  case  under  con- 
sideration from  which  it  may  be  determined 
that  any  definite  amount  of  whisky  was 
ordered  by  Brandon  as  a  member  of  the 
Eagles'  Club,  for  which  he  was  to  pay  the 
actual  cost,  together  with  the  expense  of 
transporting  it  and  of  actually  serving  it 
whenever  the  whisky  so  ordered  was  re- 
quested by  him;  but  It  appears  that  he 
simply  paid  what  was  demanded  whenever 
and  as  he  applied  for  the  whisky  for  con- 
sumption, and  clearly  there  was  no  "payment 
In  good  faith  of  a  specified  amount  of  money" 
by  Brandon  in  advance  of  the  purchase  of 
the  whisky  for  his  locker  by  the  defendant, 
nor  does  It  appear  that  there  was  any  agree- 
ment among  the  members  of  the  Eagles' 
Club  stipulating  the  quantity  of  liquor  for 
which  each  member  should  pay,  or  that  each 
person  received  the  precise  quantity  only 
for  which  he  had  agreed  to  pay  or  had  paid ; 
and  hence  "the  transaction  would  be  a  sale, 
and  therefore  obnoxious  to  the  law."  Deal 
V.  State,  supra. 

Evidently,  the  whisky  was  ordered  by  the 
manager  of  the  club  and  placed  in  the 
common  stock,  from  which  it  was  drawn  out 
on  tickets  or  orders  Issued  by  the  cashier  of 
the  club  to  the  members  thereof,  who  paid  for 
whatever  they  consumed  when  or  at  the  time 
they  actually  obtained  It  It  cannot  be  sup- 
posed, from  anything  in  the  testimony  of 
Brandon,  that  he  was  under  contract  to  pay 
to  the  club  or  to  Green  a  definite  amount  for 
any  precise  quantity  of  whisky,  or  that  Green 
or  the  club  could  have  called  upon  him  to  pay 


for  more  than  whatever  amount  he  might 
elect  to  use  and  pay  for  as  used.  The  title 
to  the  whisky  ordered  by  Green  must  tiave 
been  in  the  club  or  in  Green,  and  certainly 
was  not  in  Brandon;  and,  this  being  tme, 
when  Brandon  asked  for  and  obtained  a  cer- 
tain quantity  of  that  whisky,  and  paid  there- 
for at  the  time,  even  though  he  could  only 
obtain  it  on  an  order  signed  by  the  cashier, 
it  was  nevertheless  a  sale  to  him,  for  at  that 
time  the  title  to  the  whisky  then  delivered 
passed,  in  consideration  of  the  money  then 
paid.  The  requirement  that  an  order  should 
first  t>e  given  by  the  cashier  amounted  ap- 
parently to  no  more  than  a  certificate  to  the 
effect  that  Brandon  was  a  member  of  the 
dub,  entitled,  under  its  rules,  to  buy  the 
whisky  of  the  club,  and  was  a  mere  device  by 
which  a  sale  was  effected.   - 

To  contrast  briefly  the  facts  in  the  Pitts 
Case  with  the  facts  in  this  case  as  I  see  them, 
it  may  he  said  that  in  the  Pitts  Case  there 
was  no  evidence  that  the  sales  which  were 
proved  to  have  been  made  in,  near  or  around 
the  Beavers'  Club  were  made  by  an  oflicer, 
agent,  or  employe  of  that  club,  or  by  any 
person  connected  therewith,  or  in  accordance 
with  the  by-laws,  rules,  and  regulations  of 
the  club,  or  by  the  consent  of  its  oflScers  or 
members,  or  that  these  sales  were  ratified 
thereafter  by  Pitts.  The  sales  may  have 
been  made  by  an  outsider  without  any  aa- 
thorlty  from  Pitts  or  from  the  club;  and, 
since  there  was  nothing  to  show  that  the 
manager,  Pitts,  was  present  and  partlcli>ating 
in  or  thereafter  ratified  these  sales  In  any 
way,  this  court  properly  held  that  the  evi- 
dence was  not  sufficient  to  warrant  bis  con- 
viction. In  the  present  case  the  manager, 
Green,  himself  ordered  for  the  members  of 
the  club  the  whisky,  which  was  afterwards 
served  to  them  in  a  room  of  the  dub,  which 
was  provided  with  "serving  rooms,  inclosed 
rooms,  rooms  that  are  partitioned  off  by  car- 
tains,"  adapted  to  the  convenience  of  parties 
desiring  to  partake  of  intoxicants  with  some 
degree  of  privacy,  and  intoxicants  were  serv- 
ed to  members  of  the  club  as  applied  for  by 
them  on  a  check  or  order  signed  by  the  cash- 
ier in  the  employ  of  the  club,  and  conveyed 
to  the  consumer  by  a  waiter  also  in  the  em- 
ploy of  the  dub,  and  such  intoxicants  were 
paid  for  as  obtained,  and  Green's  knowledge 
as  manager  of  the  club  and  his  connection 
with  the  system  and  plan  by  which  the  sales 
were  so  made  was  thus  absolutely  establish- 
ed, and  his  ratification  thereby  sufficiently 
shown ;  so  that,  in  my  opinion,  under  the  de- 
cision In  the  Deal  Case,  supra.  Green  partici- 
pated in  the  unlawful  sale  and  aided  and 
abetted  in  effecting  the  same. 

In  the  Wright  Case,  14  Ga.  App.  185  0), 
80  S.  Bl  544,  it  was  said: 

"One  employed  by  such  a  club  as  secretary 
and  treasurer,  and  whose  only  duties  are  to 
collect  the  dues  and  fees  from  the  members, 
keep  the  books,  and  look  after  correspondence 
for  the  club,  and  who  does  not  in  any  other 
way  participate  in  the  illegal  sale  of  intozicat- 
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ing  liquors  by  the  club,  is  not  guilty  either  of 
seUing  intoxicating  liquors  or  of  keeping  them 
on  band  at  his  place  of  business." 

In  this  case  It  appears  that  Green  had  oth- 
er duties  than  those  discharged  by  the  man- 
ager in  the  Wright  Case,  supra,  for,  accord- 
ing to  the  testimony  of  Brandon,  he  was 
charged  with  the  duty  of  ordering  the  liq- 
uors consumed  in  the  club,  and  did,  in  fact, 
order  Uquor  to  be  thereafter  purchased,  and 
which  was  actually  purchased  by  Brandon, 
one  of  the  members  of  the  club,  in  accord- 
ance with  the  rules  and  regulations  of  the 
club,  and  under  the  particular  scheme  or 
device  adopted  by  this  particular  club  to 
effect  sales  of  Intoxicating  liquors. 

If  the  Deal  Case,  supra,  is  to  be  adhered  to 
by  this  court,  and  if  the  rulings  of  this 
court .  as  therein  set  forth  mean  anything, 
the  transaction  as  set  out  by  the  evidence  of 
Brandon  himself  was  plainly  in  violation  of 
law,  and  the  liquor  at  the  Eagles'  Club,  which 
was  under  the  control  of  the  manager  Green, 
was  stored  and  kept  for  the  purpose  of  un- 
lawful sale,  since  such  a  purpose  may  be 
inferred  from  one  unlawful  sale  alone,  and 
the  proof  was  clear  that  the  sale  to  either 
Brandon  or  Jones  was  unlawful. 

I  think,  therefore,  that  the  Judge  of  the 
superior  court  correctly  refused  to  sanction 
the  petition  for  certiorari. 


at  Oa.  App.  S74) 

FRANK  ADAM  ELECTRIC  CO.  v,  WIT- 
MAN  et  al.    (No.  5820.) 
(Court  of  Appeals  of  Georgia.     July  3,  1916.) 

fSyllahua  Iv  the  Court.) 

L  Pbocess  «=>160—Sebvice— Attack  —  Void 

Pbocess. 

The  fact  of  service  not  being  denied,  it 
was  not  necessary  for  the  defendant  to  file  a 
traverse  of  the  officer's  return,  as  a  condition 
precedent  to  being  allowed  to  introduce  evidence 
to  substantiate  the  facts  alleged  as  the  grounds 
of  his  affidavit  of  illegality. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  !  223;   Dec.  Dig.  «=9l60.] 

2.  Jtjdgmbnt  ®=>17— Pbocess  to   Sustain— 
Naue  of  Pabtt. 

To  bind  a  party  by  a  judgment,  irrespective 
of  what  other  portions  of  the  record  may  show, 
it  must  appear  that  he  has  been  served  with 
process  directed  to  him,  or  else  that  be  has,  by 
some  express  or  implied  waiver,  dispensed  with 
the  necessity  for  process. 

[Ed.  Note. — For  other  cases,  see  Judgments 
Cent.  Dig.  {§  25-^3,  157,  422;  Dec.  Dig.  «=> 
17.] 

3.  AyFiDAViT  OF  ILLEQALITT— Void  Pbocess. 

There  was  no  error  in  the  judgment  sustain- 
ing the  affidavit  of  illegality  nor  in  overruling 
the  motion  for  a  new  trial. 

(Additional  Syllabitt  hy  Editorial  Btaf.) 

4.  Pbocbss  «=9l63— Aubndubmt— Void   Pbo- 

OKSS. 

A  process,  void  because  omitting  the  defend- 
ant's name  therefrom,  cannot  be  amended,  under 
Civ.  Code  1910,  g  5693,  especially  by  the  clerk 
on  his  own  motion. 

[Ed.  Note. — For  other  cases,  see  Process,  Cent. 
Dig.  g§  224-238;   Dec.  Dig.  <S=163.] 


Error  from  Municipal  Court  of  Macon; 
Augustin  Daly,  Judge. 

Action  by  the  Frank  Adam  EHectric  Com- 
pany against  D.  Witman  and  others.  Judg- 
ment sustaining  the  affidavit  of  lIlegaUt7 
filed  by  the  named  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Mallary  &  Wimberly  and  P.  O.  Holliday, 
all  of  Macon,  for  plaintiff  in  error.  Harris 
&  Harris,  of  Macon,  for  defendant  in  error. 

RUSSELL,  C.  J.  Frank  Adam  Electric 
Company  Instituted  suit  in  the  municipal 
court  of  the  city  of  Macon  upon  certain  prom- 
issory notes  made  by  Witman  &  Mountford, 
a  partnership  composed  of  J.  M.  Witman  and 
W.  J.  Mountford,  Jr.,  and  indorsed  by  D. 
Witman.  The  petition  prayed  for  process  di- 
rected to  Witman  &  Mountford  and  D.  Wit- 
man. The  process  stated  the  case  as  "Frank 
Adam  Electric  Company  v.  Witman  &  Mount- 
ford."   In  the  body  the  process  read : 

"The  defendant  Witman  &  Mountford  is  here- 
by required  personally  or  by  attorney  to  be  and 
appear,"  etc. 

Copies  of  the  petition  and  process  were 
served  on  J.  M.  Witman,  D.  Witman,  and  W. 
J.  Mountford,  Jr.  The  suit  was  undefended, 
and  judgment  was  entered  against  the  part- 
nership and  the  individual  members  thereof, 
and  also  against  D.  Witman.  On  this  judg- 
ment execution  was  issued,  and  a  levy  was 
made  thereunder  upon  certain  property  of 
D.  Witman.  To  this  levy  D.  Witman  filed  an 
affidavit  of  illegality,  alleging: 

"Deponent  has  never  had  bis  day  in  court, 
was  never  served  with  any  process  directed  to 
him  to  defend  the  suit  whereon  said  execution 
was  based,  nor  did  he  waive  service,  nor  did  h4 
appear  in  or  defend  said  suit." 

The  case  was  heard  by  the  judge  without 
the  Intervention  of  a  Jury,  The  evidence  on 
the  trial  showed  substantially  the  foregoing 
facts,  and,  in  addition,  C  R.  Wright,  the 
clerk  of  the  municipal  court  of  Macon,  tes- 
tified that  after  judgment  had  been  entered 
in  the  original  suit,  and  just  prior  to  issu- 
ing the  execution  thereon,  his  attention  was 
called  to  the  fact  that  the  process  was  di- 
rected only  to  Witman  &  Mountford,  while 
the  petition  showed  that  D.  Witman  was  al- 
so a  party  defendant.  He  thereupon  changed 
the  original  process  on  file  in  his  office  by  In- 
serting the  following  names  after  the  words 
"Witman  ft  Mountford"  In  the  body  of  the 
process:  "J.  M.  Witman,  W.  J.  Mountford, 
Jr.,  and  D.  Witman."  It  was  also  undlsputbd 
that  D.  Witman  was  not  a  member  of  the 
firm  or  partnership  of  Witman  &  Mountford, 
nor  connected  therewith  in  any  way;  his. 
name  simply  appearing  on  the  back  of  the 
notes  as  an  accommodation  indorser.  The 
Judge  sustained  the  affidavit  of  illegality,  and 
after  having  made  a  motion  for  new  trial, 
which  was  overruled,  the  plaintiff  excepted. 

The  brief  for  the  plaintiff  in  error  sets 
forth   two  contentions:    (1)  That  the  court 
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erred  Is  allowing  evidence  relative  to  tbe 
changes  made  in  the  process  and  as  to  the 
names  of  the  persons  originally  contained 
therein;  and  (2)  that  the  service  of  the 
process  as  originally  served  was  sufBclent  to 
require  the  defendant  D.  Wltman  to  appear 
and  answer  the  suit  We  see  no  merit  In  ei- 
ther contention. 

[1]  It  was  not  contended  that  the  return  of 
the  sheriff  was  untrue  as  originally  made. 
The  only  contention  of  the  defendant  was 
that  the  actual  service,  as  made,  was  insuffi- 
cient to  require  him  to  answer.  The  fact  of 
service  and  the  truthfulness  of  the  return  of 
service  were  not  denied.  The  sole  contention 
of  the  defendant  was  that  the  process,  as  to 
him,  was  void,  and  that  there  had  been  an 
unauthorized  change  in  the  process  by  the 
clerk  after  the  service  was  made.  No  act  of 
the  sheriff  was  challenged,  nor  was  the  truth 
of  any  statement  or  certificate  made  by  him 
denied.  We  do  not  think  lie  was  a  neces- 
sary party  to  the  proceeding. 

[2]  It  is  undisputed  that  the  process  is- 
sued by  the  clerk  and  the  copy  thereof  which 
was  served  on  D.  Witman  were  directed  only 
to  Witman  &  Mountford,  and  commanded 
only  them  to  be  and  appear  and  defend  the 
suit  Judge  Powell,  speaking  for  this  court 
in  John  Holland  Gold  Pen  Co.  v.  Williams 
&  Co.,  7  Ga.  App.  173,  174,  66  S.  E.  S40,  541, 
said: 

"To  bind  a  party  by  the  judgment  In  a  suit, 
irrespective  of  what  other  portions  of  the  record 
may  show,  it  mast  appear  that  he  has  been  serv- 
ed with  process  directed  to  him,  or  else  that 
he  baa,  b^  some  express  or  implied  waiver,  dis- 
pensed with  the  necessity  of  process." 

It  Is  not  contended  In  the  present  case 
that  there  was  any  waiver  of  process,  and  It 
Is  clear,  from  a  mere  reading  of  this  quota- 
tion, that  there  is  no  merit  in  the  contention 
of  plaintiff  in  error  that  the  process  was  a 
valid  process  merely  because  the  petition, 
which  was  attached  thereto,  named  D.  Wit- 
man as  a  party  defendant  and  prayed  pro- 
cess as  against  him.  '  In  the  case  of  Neal- 
Mlllard  Co.  v.  Owens,  115  Ga.  95&-9ei,  42  S. 
E.  266,  267,  the  Supreme  Court  said : 

"  'Process  is  a  means  whereby  a  court  compels 
the  appearance  of  a  defendant  before  it  or  a 
compliance  with  its  demands.'  20  Enc.  P.  &  P. 
1101.  To  every  petition  there  must  be  annexed 
a  process,  unless  the  same  be  waived.  Civil 
Code,  {  4974  [Civil  Code  of  1910,  {  6552]. 
Where  no  process  is  attached  to  the  petition, 
and  process  is  not  waived  by  the  defendant,  serv- 
ice of  the  petition  upon  him  does  not  give  the 
court  jarisdiction  to  render  a  judgment  against 
him.  In  such  a  case  process  cannot  be  supplied 
by  amendment  at  the  trial  term  and  service  be 
perfected.  •  •  *  A  void  process  is  equiva- 
lent to  no  process,  and  the  same  result  would 
ioilow  from  attaching  a  void  process  as  from  a 
failure  to  attach  any  process  whatever." 

The  petition  in  the  case  last  cited  was 
against  two  different  parties,  while  the  pro- 
cess was  Issued  In  the  name  of  one  of  the 
parties  named  in  the  petition  and  in  the 
name  of  some  person  not  named  in  or  con- 


nected with  the  suit.  Service  was  made  up- 
on both  of  the  parties  named  in  the  petition 
and  whose  names  appeared  on  the  backing  of 
the  petition  as  the  defendants  therein.  The 
court  said : 

"Where  a  defendant  in  a  pending  snit  is  serv- 
ed with  a  process  in  which  an  entirely  different 
person  is  named  as  defendant,  such  process  ia, 
as  to  the  person  served  therewith,  no  process  at 
all." 

[3]  It  Is  clear  to  us,  therefore,  that  in  the 
present  case  the  process  as  to  D.  Witman 
was  no  process  at  all,  and  that  the  court  cor- 
rectly, sustained  the  affidavit  of  illegality. 

[4]  The  process,  being  void,  could  not  be 
amended  (Civil  Code,  (  5693);  and,  even  if 
it  could  be  amended,  the  amendment  could 
not  be  made  by  the  clerk  upon  his  own  mo- 
tion. It  Is  grossly  improper  for  a  derk  to  al- 
ter any  document  of  file  in  the  clerk's- office, 
and  such  an  act  is  forbidden  by  law.  'Matth- 
ews V.  Reid,  94  Ga.  461  (4),  19  S.  B.  247. 

There  was  no  error  in  overruling  the  mo- 
tion for  a  new  trial. 

Judgment  affirmed. 


(U  Ga.  App.  5ST) 
PERRBIT  V.  STATE.    (No.  6958.) 
(Court  of  Appeals  of  Georgia.    July  3,  19150 

(8vUahu$  hv  the  Court.) 

1.  Cbiuinal  Law  «=>923— Jvbt  «=>90— New 
Tbial— Qualification  or  Jubobs— Rela- 
tionship TO  Pbosecutino  Witness. 

Where  one  is  tried  under  a  presentment  of 
a  grand  jury  for  the  offense  of  using  of,  to,  and 
in  the  presence  of  a  named  person,  who  was  a 
witness  for  the  prosecution,  certain  abusive  lan- 
guage tending  to  cause  a  breach  of  the  peaoe, 
another,  who  is  related  to  this  person  within 
the  ninth  degree,  is  disqualified  to  sit  as  a  juror 
on  the  trial;  and  this  is  true,  even  though  the 
aggrieved  person  is  not  named  as  prosecutor, 
and  though  there  is  no  evidence  that  he  acted 
as  such.  Where  such  relationship  is  shown  to 
be  true  without  dispute,  and  it  is  unquestioned 
that  the  relationship  was  unknown  to  the  de- 
fendant or  his  counsel  until  after  verdict,  it  is 
error  for  the  court  to  refuse  the  defendant  a 
new  trial  upon  bis  motion.  McEIhannon  v. 
Sute,  99  Ga.  672  (1),  680,  26  S.  E.  501.  See, 
also.  Smith  v.  SUte,  2  Ga.  App.  674,  69  S.  E. 
311:  Ledford  v.  State,  75  Ga.  856,  857 ;  Lyen» 
V.  State,  133  Ga.  600,  66  S.  E.  792 ;  Georgia 
Railroad  v.  Cole,  73  Gia.  713;  Temples  v.  Cen- 
tral Ry.  Co.,  15  Ga.  App.  115,  82  £  E.  777. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2225-2237;  Dec.  Dig.  «=> 
923;  Jury,  Cent  Dig.  U  413-418,  422;  Dec 
Dig.  <S=»90.] 

2.  Cbimirai.  Law  «=>1181  —  Disposittoii  or 
Cask— Rtjunos  on  Absionxents. 

Since  the  original  trial  was  void,  and  the 
errors  alleged  in  tne  remaining  assignments  are 
not  likely  to  recur  upon  a  subsequent  trial,  no 
rulings  will  be  made  thereon. 

[Ed.  Note. — For  other  cases,  see  Oiminal 
Law,  Cent  Dig.  {{  3192^194,  3202;  Dec.  Dig. 
«=>1181.] 

Error  from  City  Court  of  Blackshear;  B. 
G.  Mitchell,  Jr.,  Judge. 

G.  P.  Perrett  was  convicted  of  using  abu- 
sive language  tending  to  cause  a  breach  of 
the  peace,  and  he  brings  error.     Reversed. 
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Walter.  A.  MOton,  of  Blacksbear,  for  plain- 
Hit  in  error.  S.  F.  Memory,  Sol.,  of  Black- 
shear,  for  the  State. 

RUSSELL,  01  J.    Judgmeiit  reversed. 

BnOYLES,  J.,  not  presiding. 


CU  Oa.  App.  545) 

PBRBY  ▼.  KENNON.    (No.  6792.) 
(Court  of  Appeals  of  Georgia.    July  2,  1916.) 

'  (SyUaiut  by  the  Court.) 

1.  Instbuotions. 

The  charge  of  the  court  in  this  cose  was 
both  fall  and  fair,  and  the  excerpts  therefrom, 
to  which  exception  is  taken,  are  not  materially 
erroneous. 

2.  NOTARIEB  «=»2— AppoiimiEHT— PBOor. 

Since  the  authority  of  a  commercial  notary 
public  depends  upon  an  order  of  the  judge  of 
the  superior  court  appointing  him,  proof  that 
no  such  order  appears  upon  Uie  minutes  of  the 
superior  court  of  the  county  in  which  an  alleg- 
ed commercial  notary  public  pnrijorted  to  act 
may  establish,  prima  facie  at  least,  the  fact 
that  he  was  without  authority  in  that  county. 
Where  a  writing  has  been  admitted  to  record 
upon  the  probate  of  such  an  alleged  officer,  and 
it  is  proved  that  the  minutes  fail  to  show  an 

B  appointing  him,  the  burden  is  upon  the 
offering  the  writing  to  show  that  the  al- 
officer  was  legally  appointed. 

(b)  E!ven  though  no  special  issue  was  submit- 
ted, and  the  paper  in  question  had  been  admit- 
ted in  evidence,  it  was  proper  to  permit  proof 
that  the  person  upon  whose  probate  it  had  been 
admitted  to  record  was  in  fact  not  qualified  of- 
ficialbr  to  attest  the  writing,  since  such  proof 
would  tend  to  show  that  the  paper  h^d  been  im- 
properly admitted  to  record.  The  instruction 
of  the  trial  judge  on  this  subject  was  not  er- 
roneous. 

[Ed.  Note.— For  other  cases,  see  Notaries, 
Owit  Dig.  ii  l%-«,  8-10;   Dec  Dig.  <8=»2.] 

8.  Verdict  akd  Denial  o»  Nbw  Tbial  Ap- 

FBOVEO. 

The  evidence  authorized  the  jury  to  find 
for  the  plaintiff,  and  the  court  did  not  err  in 
overruling  the  motion  for  a  new  trial. 

Error  from  Caty  Court  of  Dublin;  J.  B. 
Hicl;s,  Judge. 

Action  by  Susie  Kennon  against  Jacb  Per- 
ly.  Judgment  for  plaintlflT,  and  defendant 
brings  error.    Affirmed. 

Davis  &  Sturgls,  of  Dablin,  for  plaintiff  In 
error.  Burch  &  Burdi,  of  Dublin,  for  de- 
fendant in  error. 

RUSSELL^  O.  3.    Judgment  a£9rmed. 


0<  Oa.  App.  588} 

HEIMEB  V.  STATB.     (Na  6096.) 

(CJourt  of  Appeals  of  Georgia.     July  3,  1916. 

Writ  of  Error  to  United  States  Supreme 

Court  AUowed  July  12,  1915.) 

(Syllaiui  by  the  Court.) 
1.  Criminai,  Law  ^=3384  —  iNOBniiNATraa 

KVIDENCX — SeABCH. 

"Evidence  obtained  by  the  illegal  seizure 
and  search  of  a  defendant's  person,  which  com- 
pels him  to  incriminate  himself,  is  inadmissible 
against  him.     But  incriminating  facts  discov- 


ered by  another  from  an  Illegal  search  of  the' 
property  or  premises  of  the  defendant  are  ad- 
missible against  him."  Warren  v.  State,  6  Ga. 
App.  18,  64  S.  B.  Ill;  Hughes  v.  State,  2 
Gn.  App.  29,  58  S.  B.  390 ;  Glover  v.  State,  4 
Ga.  App.  455,  61  S.  E.  862;  Croy  v.  State,  4 
Ga.  App.  456,  61  S.  B.  848;  Rogers  v.  State, 
4  Ga.  App.  691,  62  S,  B.  96;  Williams  v. 
State,  100  Ga.  611,  28  S.  B.  624,  39  L.  R.  A. 
269 ;  Duren  v.  ThomasviUe,  125  Ga.  1,  63  S. 
E.  814.  In  the  present  case  the  defendant  was 
not  even  present  at  the  time  of  the  alleged  il- 
legal search  and  at  the  time  the  facts  testified 
about  were  discovered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {}  875,  876;    Dec.  Dig.  «=» 

2.  Cbiuinai.   Law   «=>394   —   Evidkkcb  — 
Search. 

The  exception  taken  to  the  admission  of 
testimony  as  to  facts  discovered  in  an  upstairs 
room  of  the  building  occupied  by  the  defendant 
is  not  meritorious.  From  the  foct  that  the  de- 
fendant's employe,  who  was  in  charge  of  his 
business,  produced  and  voluntarily  surrendered 
to  the  searchers  a  key  to  the  upstairs  room, 
connected  by  a  stairway  with  the  lower  floor 
of  the  building  occupied  by  defendant,  the  jury 
would  have  been  authorized  to  find  that  thin 
room  was  a  place  wherein  a  part  of  hia  busi- 
ness was  conducted,  and  therefore  was  a  part 
of  his  place  of  business. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  876,  876;  Dec  Dig.  <3=»394.] 

3.  Abouvent  of  OcdnseI/— Curb  or  EiRROB. 

The  instructions  given  the  jury  relative  to 
the  alleged  improper  argument  by  state's  coun- 
sel fully  cured  whatever  improper  effect,  if  any, 
it  might  have  had  upon  the  jury. 

4.  Intoxicatinq  Liquors  «=»239— Pbosscu- 
Tiow— Cautiokaby  Instbuctions. 

The  court  charged  the  jury  as  follows: 
"Xou,  as  jurors,  and  myself  as  judge,  are  not 
concerned  in  any  way  with  the  wisdom  or  policy 
of  the  General  Assembly  in  passing  what  is 
known  as  the  'prohibition  law.'  You  and  I  be- 
long to  a  separate  branch  of  the  government; 
we  belong  to  the  judicial  branch,  whose  duty  it 
is  to  enforce  the  law  as  we  find  it  written  in 
the  books,  and  by  'enforcing  the  law'  I  mean, 
not  only  is  it  the  duty  of  the  court  and  jury  to 
convict  the  guilty  when  legally  accused,  but 
just  as  weU  to  acquit  the  innocent  when  im- 
properly and  illegally  accused."  This  charge 
IS  not  subject  to  the  exception  that  it  put  too 
much  stress  upon  the  wisdom  of  the  prohibition 
law  of  Georgia,  or  tended  to  impress  the  jury 
with  the  importance  of  the  case.  Special  ref- 
erence to  the  importance  or  policy  of  the  crimi- 
nal statute  for  a  violation  ot  which  one  is  being 
prosecuted  may  sometimes  tend  to  prejudice 
the  rights  of  the  accused,  and  the  practice  is  not 
to  be  commended,  but  in  the  present  case  it  ia 
not  made  to  appear  that  the  charge  was  not 
called  for  and  necessary  on  account  of  improp- 
er argument  of  counsel,  or  for  some  other  rea- 
son not  appearing  in  the  record.  But  whether 
it  was  or  was  not,  when  considered  in  the  light 
of  the  charge  a*  a  whole,  it  was  not  legtuly 
erroneous. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  331-347;  Dec  Dig. 
«=»239.] 

6.  Intoxicating  Liquobs  9=>239— Pbobecu- 
TioN— Instructions— Inference  of  Guilt. 
The  charge  of  the  court  in  regard  to  the 
prima  facie  inference  of  guilt  raised  by  the 
showing  that  the  defendant  had  in  his  posses- 
sion an  internal  revenue  special  tax  receipt  as 
required  by  section  3239  of  the  Revised  Stat- 
utes of  the  United  States,  was  in  accord  with 
the  act  of  the  General  Assembly  approved  Au- 
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gust  21,  1911  (Act!  1911,  p.  181),  and  was  not 
erroneous. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §§  331-347;  Dec.  Dig. 
®=»230.] 

6.  Conviction  and  Denial  or  New  Tbiai. 
Appboved. 

After  a  careful  study  of  the  record  in  this 
case,  'this  court  is  of  the  opinion  that  there  is  no 
substantial  merit  in  any  of  the  exceptions  tak- 
en to  the  charge  of  the  court,  nor  in  the  admis- 
sion of  the  testimony  to  which  objections  were 
interposed.  The  evidence  fully  warranted  the 
verdict,  and  the  court  did  not  err  in  overruling 
the  motion  for  a  new  trial. 

Error  from  City  Court  of  Macon;  Robert 
Hodges,  Judge. 

H.  Helmer  was  convicted  of  violating:  the 
prohibition  law,  and  brings  error.    Affirmed. 

John  R.  Cooper,  of  Macon,  for  plaintiff  in 
error.  John  P.  Ross,  SdL  Gen.,  of  Macon,  for 
the  State. 

RUSSELL,  O.  J.    Judgment  affirmed. 

BROXLES,  J.  (concurring  specially).  I 
Join  in  the  affirmance  of  the  Judgment  in 
this  case,  but  I  cannot  agree  with  the  as- 
sumption in  the  first  headnote  that  the  ad- 
mission of  evidence  obtained  by  an  Illegal 
search  and  seizure  of  a  defendant's  person  is 
compelling  him  to  give  evidence  tending  to 
criminate  himself.  Neither  can  I  agree  that 
there  is,  or  should  be,  any  distinction  be- 
tween the  sacredness  of  the  constitutional  in- 
hibitions against  an  illegal  search  and  sei- 
zure of  one's  person  and  an  unlawful  Inva- 
sion and  illegal  search  of  his  premises.  Both 
of  these  rights  are  equally  inviolable,  but.  In 
my  opinion,  neither  of  them,  directly  or  in- 
directly, prevents  the  admission  of  material 
evidence  in  a  criminal  case,  although  it  is 
obtained  through  an  illegal  search  and  sei- 
zure by  an  individual,  whether  a  private  cit- 
izen or  an  officer  of  the  law.  In  Drake  v. 
State,  75  Ga.  413,  where  the  shirt  and  draw- 
ers of  the  accused  were  taken  off  his  person 
and  admitted  in  evidence  against  him,  over 
his  objection  that  it  was  compelling  him  to 
give  evidence  against  himself,  it  was  held: 

"Article  1,  (  1,  par.  6,  of  the  Constitution 
(Code,  S  6362),  which  declares  that  'no  person 
snail  be  compelled  to  give  testimony  tending  in 
any  manner  to  criminate  himself,'  means  Uiat, 
where  a  person  is  sworn  as  a  witness  in  a  case, 
he  shall  not  be  compelled  to  testify  to  facts 
that  may  tend  to  criminate  him.  It  does  not 
prevent  the  introduction  in  evidence  or  the 
exhibition  to  the  jury  of  clothing  or  any  other 
article  taken  from  a  person  accused  of  crime, 
where  they  tend  to  show  his  guilt." 

Justice  Blandford,  in  the  opinion,  said: 
"It  would  be  a  forced  construction  of  this 
paragraph  of  the  Constitution  to  hold  that 
clothing  or  any  other  article  taken  from  a  per- 
son accused  of  crime  could  not  be  given  in  evi- 
dence or  exhibited  to  the  jury,  where  the  same 
tended  to  show  his  guilt.  This  clause  of  the 
Constitution  means  that,  when  a  person  is 
sworn  as  a  witness  in  a  case,  he  shall  not  be 
compelled  to  testify  to  facts  Uiat  may  tend  to 
criminate  him." 


And  in  the  Williams  Case,  100  Ga.  511,  28 
S.  E.  624,  39  L.  R.  A.  269,  Presiding  Justice 
Lumpkin  said: 

"That  evidence  pertinent  and  material  to  the 
issue  is  admissible,  notwithstanding  it  may  have 
been  illegally  procured  by  the  party  producing 
it,  was  early  settled  by  the  English  courts." 

And,  In  a  very  learned  and  exliaustive 
opinion,  he  shows  that  this  ruling  has  been 
followed  by  the  great  majority  of  our  states, 
and  goes  on  to  gay: 

"It  may  here  be  remarked  that  no  distinction 
is,  or  should  be,  observed  between  an  unauthor- 
ized search  of  the  person  and  one  which  merely 
involves  an  invasion  of  the  citizen's  •  •  • 
rights  to  be  secure  in  his  'houses,  papers  and 
effects';  for  none  is  recognized,  either  by  the 
federal  or  by  our  state  Constitution ;  the  right 
to  be  secure  in  the  lawful  possession  and  en- 
joyment of  property  evidently  being  regarded 
as  no  less  sacred  than  the  citizen's  right  to  im- 
munity from  an  unreasonable  search  of  his 
person.  *  *  *  As  we  understand  it,  the  main, 
if  not  the  sole,  purpose  of  our  constitutional  in- 
tkibitionB  against  unreasonable  searches  and 
seizures  was  to  place  a  salutary  restriction  upon 
the  {lowers  of  government.  That  is  to  say,  we 
believe  the  framers  of  the  Constitution  of  the 
United  States  and  of  this  and  other  states  mere- 
ly sought  to  provide  against  any  attempt,  by 
legislation  or  otherwise,  to  authorize,  justify, 
or  declare  lawful  any  unreasonable  search  or 
seizure.  This  wise  restriction  was  intended  to 
operate  upon  legislative  bodies,  so  as  to  render 
ineffectual  any  effort  to  legalize  by  statute  what 
the  people  expressly  stipulated  could  in  no  event 
be  made  lawful,  upon  executives,  so  that  no 
law  violative  of  this  constitutional  inhibition 
should  ever  be  enforced,  and  upon  the  judiciary, 
so  as  to  render  it  the  duty  of  the  courts  to 
denounce  as  unlawful  every  unreasonable  search 
and  seizure,  whether  confessedly  without  any 
color  of  authority,  or  sought  to  be  justified  un- 
der the  guise  of  legislative  sanction.  For  the 
misconduct  of  private  persons,  acting  upon  their 
individual  responsibility  and  of  their  own  voli- 
tion, surely  none  of  the  three  divisions  of  gov- 
ernment is  responsible.  If  an  official,  or  a  mere 
petty  agent  of  the  state,  exceeds  or  abuses  the 
authority  with  which  he  is  clothed,  he  is  to  be 
deemed  as  acting,  not  for  the  state,  but  for  him- 
self only;  and  therefore  he  alone,  and  not  the 
state,  should  be  held  accountable  for  bis  acts. 
If  the  constitutional  rights  of  a  citizen  are  in- 
vaded by  a  mere  individual,  the  most  that  any 
branch  of  the  government  can  do  is  to  affonl 
the  citizen  such  redress  as  is  possible,  and  bring 
the  wrongdoer  to  account  for  his  unlawful  con- 
duct. The  office  of  the  federal  and  state  Con- 
stitutions is  simply  to  create  and  declare  these 
rights.  To  the  legislative  branch  of  government 
is  confided  the  power,  and  upon  that  branch 
alone  devolves  the  duty,  of  framing  such  reme- 
dial laws  as  are  best  calculated  to  protect  the 
citizen  in  the  enjoyment  of  such  rights,  and  as 
will  render  the  same  a  real,  and  not  an  empty, 
blessing.  With  faithfully  enforcing  such  law^s 
as  are  thus  provided,  the  responsibility  devolv- 
ing upon  the  executive  and  judicial  branches 
must  necessarily  end.  We  know  of  no  law  in 
Georgia  which  renders  inadmissible  in  evidence 
the  fruits  of  an  illegal  and  wrongful  search  and 
seizure;  nor  are  we  aware  of  any  statute  from 
which  it  could  be  logically  gathered  that  the 
admission  of  such  evidence  violates  any  recog- 
nized principle  of  public  policy.  Whether  or 
not  prohibiting  the  courts  from  receiving  ^i- 
dence  of  this  character  would  have  any  prac- 
tical and  salutary  effect  in  discouraging  unrea- 
sonable searches  and  seizures,  and  thus  tend  to- 
wards the  preservation  of  the  citizen's  consti- 
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tutional    rights   to   immunity   therefrom,   is   a 
matter  for  legislative  determination." 

In  my  humble  opinion,  the  ruling  in  the 
Williams  Case,  supra,  having  been  made  by 
a  full  bench,  and  never  having  been  overrul- 
ed or  modified,  but,  on  the  contrary,  having 
been  cited  approvingly,  many  times,  by  the 
Supreme  Court  and  by  this  court,  should 
control  this  court,  rather  than  subsequent 
decisions  of  its  own  or  of  the  Supreme  Court, 
whidi  may  be,  In  some  material  respects, 
in  conflict  therewith;  the  law  being  well 
settled  that  the  older  adjudication,  unless 
overruled  or  modified.  Is  superior  and  must 
control.  As  was  said  in  State  v.  Turner,  82 
Kan.  787,  109  Pac.  654,  32  L.  B.  A.  (N.  8.) 
772,  136  Am.  St  Rep.  129: 

"True,  in  receiving  as  evidence  Information 
unlawfully  obtained,  the  court  may  seem  by  ju- 
dicial sanction  to  encourage  wrongdoing.  Bat 
such  is  not  the  real  aspect  of  the  matter.  The 
sole  question  under  investigation  In  a  criminal 
trial  is  the  guilt  or  innocence  of,  the  defendant. 
Nothing  not  pertinent  to  that  subject  can  be 
considered.  Everything  throwing  light  upon  it 
should  be  admitted,  unless  forbidden  by  some 
rule  of  law.  Extorted  confessions  are  not  ex- 
cluded as  a  rebuke  to  those  who  have  obtained 
them,  but  because  they  are  regarded  as  df 
doubtful  credibility.  •  •  •  The  courts  do  not 
approve  a  resort  to  illegal  means  to  obtain  evi- 
dence. They  are  not  indifferent  to  a  violation 
of  the  letter  or  spirit  of  the  law  designed  for 
the  protection  of  one  accused  of  crime.  Bnt  a 
far-reaching  miscarriage  of  justice  would  result 
if  the  pubhc  were  to  be  denied  the  right  to  use 
convincing  evidence  of  a  defendant's  guilt  be- 
cause it  had  been  brought  to  light  through  the 
excessive  zeal  of  an  individual,  whether  an  offi- 
cer or  not,  whose  misconduct  must  be  deemed 
his  own  act,  and  not  that  of  tbe  state." 


(16  Oa.  App.  6S0) 

PARK  &  WOOD  FURNITURE  CO.  v.  BAR- 

NETT.     (No.  5881.) 
(Court  of  Appeals  of  Georgia.    July  2,  1915.) 

(Byllabut  hy  the  Court.) 

Ekplkvin  ®=a72 — Chattel  Mobtgages  «=» 
286 — Execution— Salk  —  Ibreoulabities  — 
Tboves— Evidence. 

Where  the  plaintiff  in  an  action  of  trover 
introduced  in  evidence  a  mortgage  fi.  fa.  to- 
gether with  the  entry  of  a  levy  thereon,  and 
also  an  entry  thereon  of  a  sale  by  the  sheriff 
to  him  of  the  property  in  question,  each  of 
which  appeared  to  be  regular  in  every  respect, 
and  showed  possession  in  himself  thereafter 
under  the  sale  (and  while  this  evidence  as  to 
possession  was  not  the  highest  no  objection 
was  made  to  it),  he  made  out  a  prima  facie 
case,  and  was  entitled  to  recover  as  against 
the  defendant  who  relied  solely  upon  the  fact 
that  at  the  time  of  the  bringing  of  the  action 
of .  trover  he  was  in  possession  of  the  property 
claimed  by  the  plaintiff.  And  this  is  true 
even  though  the  plaintiff  admitted,  when  sworn 
as  a  witness,  that  the  property  (certain  cows) 
Ultras  not  at  the  place  of  sale  at  the  time  of 
the  purchase  from  the  sheriff.  Omissions  or 
irregularities  on  the  part  of  the  sheriff  are 
not  chargeable  to  the  buyer.  The  only  ques- 
tions with  which  a  purchaser  is  concerned  are 
the  judgment,  the  levy,  and  the  delivery  of  the 
property.  All  other  questions  are  between  the 
parties  to  the  judgment  and  the  sheriff.  Brooks 
V.  Rooney.  11  Ga.  423,  56  Am.  Dec.  430;  Over- 


by  V.  Hart,  68  Ga.  495;  Fitzgerald  Granitoid 
Co.  V.  Alpha  Portland  Cement  Co.,  15  Ga. 
App.  174,  82  S.  E.  774. 

[Ed.  Note. — Por  other  cases,  see  Replevin, 
Cent.  Dig.  §3  292-295:  Dec.  Dig.  <3=s>72;  Chat- 
tel Mortgages,  Cent.  Dig.  §  576;  Dec.  Dig.  <S=» 
286.] 

2.  Ovebbvuno  of  Cebtiobabi  Appboved. 

There  was  no  error  in  overruling  the  peti- 
tion for  certiorari. 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  K.  J.  Hawkins,  Judge. 

Action  between  the  Parr  &  Wood  Furni- 
ture Company  and  others  and  T.  T.  Harnett 
Certiorari  overruled,  and  the  parties  first 
mentioned  bring  error.    A£Brmed. 

Williams  &  Flynt  of  Dublin,  for  plaintiffs 
in  error.  M.  H.  Blackshear,  of  Dublin,  for 
defendant  In  error. 

RUSSELL,  O.  J.    Judgment  affirmed. 

06  6a.  App.  572) 
WRIGHT  ▼,  STATE.    (No.  6506.) 
(Oovat  of  Appeals  of  Georgia.     July  2,  1915.) 

(Byllahus  ly  the  Court.) 

1.  Homicide     "g^SOO—lNBTBUCTioNa  —  Mas- 
slaughter— Evidence. 

Apparently  the  weight  of  the  evidence 
in  this  case  would  have  authorized  the  jury  to 
convict  the  defendant  of  murder.  There  was 
also  evidence  tending  to  show  that  he  was  in  a 
passion  against  the  deceased,  and  ordered  the 
deceased  to  leave  his  house,  and  when  the  de- 
ceased came  back  in  the  direction  of  the  house 
a  few  minutes  later  the  defendant  advanced 
to  meet  him  and  began  to  fire  upon  him.  The 
defendant  himself  said,  in  his  statement  to 
the  jury,  that  when  the  deceased  came  back 
by  his  yard  gate  the  deceased  "had  his  hand 
in  his  pocket,  and  he  was  talking,  and  he  said, 
'C!ome  here !'  looking  at  me,"  and  thereupon  the 
defendant  left  his  house  and  advanced  towards 
the  deceased  through  the  gate,  and  when  the  de- 
ceased in  turn  advanced  towards  him  and  said, 
"God  damn  you,  you  cannot  bluff  me,"  he  shot 
This  was  enough  to  disclose  an  intention  on 
the  part  of  the  defendant  to  engage  in  mutual 
combat  with  the  deceased,  and  the  acceptance 
of  the  invitation  to  enter  into  a  combat  with 
him,  which,  coupled  with  the  evidence  showing 
provocation  offered  by  the  deceased  a  few  min- 
utes before,  was  sufficient  to  authorize  a  charge 
as  to  the  law  of  manslaughter.  Young  v.  State, 
10  Ga.  App.  116,  72  S.  E.  935 ;  Faison  v.  State, 
13  Ga.  App.  180,  79  S.  E.  39;  Franklin  v. 
State,  15  Ga.  App.  349  (1),  83  S.  E.  196. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  649,  650,  652-655;  Dec.  Dig.  «=>' 
309.] 

2.  Cbiminai.  Law  «=»825— Rkquksts  tob  Ir- 
BTBUCTioNS— Necessity. 

There  is  no  substantial  merit  in  any  of  the 
other  assignments  of  error,  and,  if  any  fuller 
charge  was  desired  than  that  given,  a  written 
request  therefor  should  have  been  made. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2005;    Dec.  Dig.  iS=»825.] 

3.  Conviction— Evidence— New  Tbial. 

The  evidence  authorized  the  verdict  and 
the  court  did  not  err  in  overruling  the  motion 
for  a  new  trial. 

Error  from  Superior  Court,  Berrien  (boun- 
ty;  W,  EX  Thomas,  Judge. 
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Lee  Wright  was  convicted  in  a  prosecution 
on  a  charge  of  murder,  and  he  brings  error. 
Affirmed. 

J.  C.  Smith  and  Wm.  Story,  both  of  Nash- 
ville, for  plaintiff  in  error.  J.  A.  Wilkes, 
Sol.  Gen.,  of  Moultrie,  and  Jas.  M.  Johnson, 
of  Valdosta,  for  the  State. 

WADJB;  J.    Judgment  efflimed. 


(It  Ga.  App.  5t0) 

WARE  V.  LAMAR  et  al.    (No.  6145.) 
(Coort  of  Appeals  of  Georgia.     Jul;  2,  1915.) 

(Bt/Uabv*  &y  the  Court.) 

X.  CouBTS  «=»189— Municipal  C!oubt  — Copt 
Pbocess—Sufficikncy— Mistake. 

Where  a  petition  in  the  city  court  of  At- 
lanta prayed  for  process  requiring  the'  defend- 
ant to  be  and  appear  at  the  next  term"  of  that 
court,  and  the  original  process  required  him  to 
be  and  appear  at  the  city  court  of  Atlanta  "to 
be  held  in  and  for  said  county  on  the  first  Mon- 
day in  July,  1914,"  but  by  mistake  the  copy 
process  required  the  defendant  to  appear  at  the 
city  court  of  Atlanta  to  be  held  in  and  for  said 
county  on  the  first  Monday  In  May,  1914,  and 
it  further  appeared  that  tne  original  suit  was 
filed  on  May  7,  1914,  and  the  original  process 
was  issued  on  that  day,  and  that  the  copy  pro- 
cess, dated  May  7,  1914,  was  served  on  the  de- 
fendant on  May  8,  1914,  and  that  the  next  term 
of  the  city  court  of  Atlanta  convened  on  the 
first  Monday  in  July,  1914,  held,  that  the  serv- 
ice of  the  petition  and  the  copy  process  were 
sufficient  to  put  the  defendant  on  notice  of  the 
case ;  and  his  traverse  to  the  officer's  return  of 
service  was  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  IS  400,  412,  413,  429,  468;   Dec  Dig.  <8=> 

2.  DaHAOES  Q=3l49  —  MUNIOIFAI.  COBFOBA- 
TIONB  «=>705,  706— PLXADINa  ^SilS-'DAlf- 
AOKS— STIOEETB  —  OOIXISIOH  WITH  AUTOKO- 
BILE, 

The  petition  was  not  subject  to  general 
demurrer,  and  there  was  no  merit  in  the  special 
grounds  of  the  fiemurrer. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec  Dig.  C=>149:  Municipal  Corporations, 
Cent  Dig.iS  1515-1618:  Dec.Dig.  «=705,706: 
Pleading,  Cent.  Dig.  {{  39, 64;  Dec  Dig.   «=»1S.] 

(Additional  Byllahut  hv  'Editorial  StalfJ 

3.  Appeal  and  Erbob  <3:=9681  —  Pbesenta- 
TioN  FOB  Review— Bill  of  Exceptioss  — 
Pleadings. 

The  allowance  of  an  amendment  to  a  peti- 
tion and  the  overruling  of  a  demurrer  to  the 
amendment  could  not  be  considered  on  appeal, 
where  the  bill  of  exrcptions,  though  reciting 
that  defendant  excepted  to  the  overruling  of  a 
demurrer  to  the  petition,  did  not  include  the 
rulings  on  the  amendment  and  demurrer  thereto. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  St  2883,  2884 ;  Dec  Dig.  «=» 
681.] 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  Cato  Lamar  and  others  against 
J.  W.  Ware.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Affirmed. 

Moore  &  Pomeroy,  of  Atlanta,  Cor  plaintiff 
In  error.  W.  A.  Sims  and  Daley,  Chambers 
&  Daley,  all  of  Atlanta,  tor  defendants  In 
error. 


WADE,  J.  Cato  Lamar  brought  salt 
against  J.  W.  Ware  for  damages  for  injuries 
to  his  person,  which  he  alleged  resulted 
from  a  collision  with  an  antomobUe  belong- 
ing to  the  defendant  and  driven  by  his  serv- 
ant and  employ^  at  a  high  and  negligent 
rate  of  speed,  greater  than  six  miles  per 
hoar,  at  the  intersection  of  two  public  high- 
ways. The  petition  was  filed  in  the  office 
of  the  derk  of  the  city  court  of.  Atlanta  on 
May  7,  1914,  and  the  original  process  at- 
tached thereto  and  Issued  by  the  clerk  on 
the  same  day  required  the  defendant  to  be 
and  appear  at  the  city  court  of  Atlanta,  "to 
be  held  in  and  for  said  county  on  the  first 
Monday  In  July,  1914."  In  the  petition  the 
plaintUC  "prays  that  process  issue  requir- 
ing the  defendant  to  be  and  appear  at  the 
next  term"  of  said  city  court  of  Atlanta 
to  answer  his  complaint  The  entry  of  the 
deputy  sherltr  showed  that  the  defendant 
was  served  personally  with  a  copy  of  the 
original  petition  and  process  on  May  8,  1914. 
The  only  process  served  upon  the  defendant 
required  him  to  be  and  appear  on  the  first 
Monday  in  May,  1914,  and  was  dated  May  7, 
1914.  The  defendant  filed  a  traverse  to  the 
return  of  the  deputy  sheriff  on  May  22, 
1914,  and  the  sheriff  and  the  deputy  sheriff 
were  made  parties  thereto,  and  duly  ac- 
knowledged service  of  the  traverse  and  of 
the  order  making  them  parties.  By  consent 
of  counsel  the  issues  of  fact  raised  upon 
the  traverse  were  submitted  to  the  Judge 
for  trial  without  the  intervention  of  a  Jury 
on  October  31,  1914,  and  after  hearing  evi- 
dence the  court  rendered  the  following  Judg- 
ment:  "Tba  original  process  is  correct,  and, 
defendant  having  appeared  and  filed  deouir- 
rer  and  plea,  this  traverse  is  overruled." 
To  this  Judgment  the  defendant  then  and 
there  excepted.  Thereafter  on  the  same  day, 
the  court  considered  a  demurrer  to  the  plain- 
tiff's petition,  both  general  and  special,  and 
overruled  each  of  the  grounds  of  the  de- 
murrer, and  to  this  ruling  the  defendant 
excepted. 

[1]  1.  Section  5572  of  the  CivU  Code  de- 
clares that : 

"No  technical  or  formal  objections  shall  in- 
validate any  petition  or  process;  but  if  the 
same  substantially  conforms  to  the  requisitions 
of  this  Code,  and  the  defendant  has  had  notice 
of  the  pendency  of  the  cause,  all  other  objec- 
tions shall  be  disregarded:  Provided,  there  is  a 
legal  cause  of  action  set  forth  as  required  by 
this  Code. 

In  the  case  of  Neal-Millard  Co.  t.  Owens, 
115  Ga.  959,  42  S.  B.  266,  relied  upon  by 
plaintiff  in  error,  it  appears  that  the  original 
process  annexed  to  the  petition  stated  the 
case  as  "Neal-Mlllard  ComiMiny  r.  Hampton  J. 
Herb  and  Ed  L.  Prince,"  and  In  the  body 
of  the  process  "the  defendants  Hampton  J. 
Herb  and  Ed  L.  Prince"  were  required  to  ap- 
pear at  the  next  term  of  court  to  answer  the 
plaintttTs  petition.     The  suit  was  aetuallr 
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proceeding  in  fovor  of  the  Neal-Millard  C!om- 
pany  against  Hampton  J.  Herb  and  Mra, 
Owens,  and  Mrs.  Owens  was  served  personal- 
ly with  a  copy  of  the  petition  and  process, 
which  copy  process,  like  the  original,  required 
Hampton  J.  Herb  and  Ed  h.  Prince  to  be 
and  appear  at  the  term  of  the  court  therein 
named.  The  conrt  held  tliat  the  process 
served  on  the  defendant  was,  so  far  as  she 
was  concerned,  no  process  at  all,  as  "it  did 
not  contain  any  demand  upon  her  to  do  any- 
thing." As  was  said  further  in  the  same 
case,  the  defect  was  in  the  original  pro- 
cess, and  not  in  the  copy. 

In  Richmond  &  Danville  Railroad  Co.  t. 
Benson,  86  Ga.  203,  12  S.  E.  357,  22  Am.  St 
Rep.  446,  it  was  held  that  where  the  declara- 
tion prayed  for  process  requiring  the  de- 
fendant to  appear  at  the  August  term  of  the 
court,  that  being  the  next  regular  term,  and 
the  process  attached  by  the  derk  command- 
ed the  defendant  to  appear  at  the  next  term 
to  be  held  "on  the  first  Monday  in  July," 
and  the  defendant  appeared  by  counsel  at 
the  August  term  and  moved  to  dlsmitw  the 
case  because  the  process  was  void,  the  court 
having  Jurisdiction  of  the  case  could  allow 
the  process  to  be  amended,  and,  furthermore, 
that  since  the  defendant  was  chargeable  with 
knowledge  of  the  law  which  fixed  the  time 
for  holding  the  next  regular  term  of  the 
court  in  August,  he  must  have  known  that 
the  date  stated  in  the  process  was  a  clerical 
error,  and,  knowing  that,  it  was  his  duty 
to  disregard  the  date  named  in  the  process. 
See,  also,  Neal-Mlllard  Co.  v.  Owens,  116  Ga. 
963,  42  S.  E.  266. 

In  the  case  tinder  consideration  the  plain- 
tiff prayed  In  his  petition  that  process  issue 
requiring  the  defendant  to  be  and  appear  at 
the  next  term  of  the  dty  court  of  Atlanta. 
The  original  process  attached  to  the  petition 
made  the  case  returnable  to  the  July  term 
of  the  dty  court,  but  the  copy  of  the  process 
aerred  upon  the  defendant  on  May  8,  1914, 
which  was  dated  May  7,  1914,  required  the 
d^endant  to  appear  on  the  first  Monday  in 
May,  1014.  The  calendar  for  the  year  1914 
discloses  that  the  first  Monday  in  May  waa 
the  4th  day  of  that  month ;  and  ednce  the  de- 
fendant must  be  presumed  to  have  been  ac- 
quainted with  that  fact  when  the  process 
dated  May  7,  1914,  was  served  upon  him  on 
the  following  day,  he  was  necessarily  thereby 
apprised  of  the  fact  that  the  process  itself  had 
been  issued  after  the  first  Monday  In  May, 
and  therefore  required  him  to  do  an  Impossi- 
ble thing,  to  wit,  to  appear  in  the  dty  court  of 
Atlanta  on  a  day  already  numbered  with  the 
past  before  the  original  suit  had  been  filed. 
The  law  provides  for  six  terms  annually  of 
the  city  court  of  Atlanta,  to  be  held  on  the 
first  Mondays  in  January,  March,  May,  July, 
September,  and  November  of  each  year  (Acts 
1892,  p.  219);  and  since  the  first  Monday  in 
May  was  already  gone  before  the  suit  was 
even  filed  or  the  defendant  served  with  pro- 


cess annexed  thereto,  requiring  him  to  appear 
on  the  first  Monday  In  May,  he  must  necessa- 
rily have  known  that  the  process  referred  to 
the  next  term  of  the  dty  court  of  Atlanta  to 
be  thereafter  held,  and  this  term  being  fixed 
by  law  for  the  first  Monday  in  July,  he  was 
apprised  of  the  fact  that  the  case  was  re- 
turnable to  the  said  July  term,  notwithstand- 
ing the  clerical  error  in  the  process.  In  ad- 
dition to  this  the  petition  Itself  contained,  as 
already  said,  a  prayer  for  process  requiring 
the  defendant  "to  be  and  appear  at  the  next 
term  of  this  court  to  answer  this  complaint," 
which  term  he  knew  as  a  matter  of  law 
would  be  held  on  the  first  Monday  in  July, 
1914. 

In  Richmond  &  Danville  Railroad  Co.  v. 
Benson,  supra,  the  process  attached  to  the 
declaration  commanded  the  defendant  "to  be 
and  appear  at  the  dty  court  of  Richmond 
county,  next  to  be  holden  in  and  for  the 
county  aforesaid,  on  the  first  Monday  in  July, 
1889,"  and  was  dated  July  16,  1889,  and 
signed  by  the  clerk  of  the  dty  court.  The 
regular  term  of  that  court  was  the  first  Mon- 
day in  August,  and  the  defendant  appeared 
by  counsel  at  the  regular  term  and  moved  to 
dismiss  the  case  because  the  process  was 
void.  This  motion  was  overruled,  and  the 
Supreme  Court  held  that  the  court  could  al- 
low the  process  to  be  amended,  as  it  was  not 
void.  It  will  be  remembered  that  the  original 
process  in  that  case  itself  required  amend- 
ment 

In  Covington  v.  Cbthrans,  35  Ga.  156,  it 
was  said: 

"The  defendant  was  not  ignorant  of  the  court 
to  which  the  process  was  returned,  for  he  ap- 
peared at  the  proper  term,  and  objected  to  the 
proceedings,  because  a  single  word  Inferior'  bad 
been  used  by  the  mistake  of  a  miniaterial  of- 
ficer for  the  word  'county.'  The  time  for  such 
trifling  is  past" 

In  Williams  v.  Buchanan,  75  Ga.  789,  the 
original  process  required  the  defendant  to  ap- 
pear "on  the  second  Monday  In  April  next," 
but  by  mistake  the  copy  process  required  him 
to  appear  "on  the  second  Monday  in  Decem- 
her  next"  The  process  was  dated  December 
28,  1883.  The  following  April  was  the  time 
of  the  regular  term,  and  no  term  of  the  court 
was  to  meet  in  December.  It  was  held  that 
service  of  this  declaration  and  copy  process 
was  sufficient  to  put  the  defendant  on  notice 
of  the  case.  The  original  process  was  in  that 
case  correct,  and  there  was  no  effort  to 
amend  the  copy  process,  served  upon  the  de- 
fendant In  the  decision  Chief  Justice  Jack- 
son said: 

"The  defendant  is  notified  by  the  prayer  for 
process  in  the  copy  declaration  served  upon  him 
'to  be  and  appear  at  the  next  superior  court  of 
said  county,*^  and  the  law  notiGed  him  that  the 
next  superior  court  would  be  held  on  the  sec- 
ond Monday  in  April;  and  therefore  when  he 
looked  at  the  copy  process,  which  the  clerk  an- 
nexed to  the  copy  declaration,  be  must  have 
known  that  it  was  a  derical  mistake  of  the 
clerk  to  require  him  to  be  and  appear  on  the 
second  Monday  in  December  next.  •  •  • 
The  traverse  of  the  sheriffs  return  is  not  consid- 
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ered,  because,  conceding  that  the  copy  process 
was  erroneous,  it  made  no  difference  in  Uie  law 
of  the  case.  The  copy  declaration  was  right, 
and  that  with  the  term  of  court  fixed  by  law 
gave  notice  of  suit,  in  what  court,  and  when  to 
be  answered." 

That  case  appears  to  be  exactly  In  point 
and  to  coyer  the  facts  under  consideration  In 
tbe  present  case.  So  far  as  is  shown  by  tbe 
record,  the  copy  petition  served  upon  the  de- 
fendant in  this  case  was  right,  and  the  plain- 
tiff prayed  therein  for  process  requiring  the 
defendant  to  appear  at  the  "next  term"  of  the 
city  court  of  Atlanta ;  the  terms  of  the  dty 
court  of  Atlanta  are  fixed  by  law,  and  there- 
fore the  defendant  had  notice  of  the  court  In 
which  the  suit  was  pending,  and  when  it  was 
to  be  answered.  Especially  is  this  true,  when 
the  fact,  already  commented  upon,  is  recall- 
ed that  the  first  M'onday  In  May,  on  which 
the  copy  process  erroneously  required  him 
to  be  and  appear  at  the  said  court,  had  pass- 
ed before  the  petition  was  filed  and  before 
service  on  the  defendant 

If  the  defendant,  when  served  with  the 
faulty  process  which  apprised  him  of  the 
fact  that  a  suit  had  been  instituted  against 
him  in  the  city  court  of  Atlanta,  which  he 
was  required  to  answer  at  the  next  ensuing 
regular  term  thereof,  had  gone  to  the  office 
of  the  clerk  of  that  court  and  Inspected  the 
original  process,  he  would  have  bad  confirma- 
tion of  the  information  Imparted  to  liim  by 
the  copy  petition  and  the  copy  process  serv- 
ed upon  him  (when  taken  together),  and 
would  have  learned  that  the  case  was  return- 
able to  the  July  term,  1914.  It  is  evident 
that  the  defendant  must  have  understood 
that  he  was  required  to  answer  at  the  July 
term,  or  else  he  would  not  have  filed  his  de- 
murrer and  plea  at  that  term,  as  he  did.  No 
amendment  of  the  process  served  upon  the 
defendant  would  have  benefited  him,  since  he 
duly  appeared  and  filed  bis  plea  and  demur- 
rer, thus  evidencing  that  the  defective  process 
sufficiently  advised  him  where  and  when  the 
suit  was  pending. 

We  do  not  understand  that  the  learned  tri- 
al Judge,  In  his  order  stating  that  "the  orig- 
inal process  is  correct,  and,  defendant  having 
appeared  and  filed  demurrer  and  plea,  this 
traverse  is  overruled,"  meant  to  hold  that 
the  appearance  and  pleading  in  writing  by 
the  defendant  amounted  to  a 'waiver  of  serv- 
ice, where  want  of  service  was  pleaded  at 
the  same  time  (Western  &  Atlantic  R.  Co. 
v.  Pitts,  79  Ga.  532,  4  S.  E.  921 ;  Cox  v.  Potts, 
67  Oa.  521);  for  matters  In  abatement  and 
In  bar  may  even  be  mixed  In  the  same  action, 
and  one  defense  alone  will  not  defeat  anoth- 
er. We  understand  the  order  to  mean  rather, 
that,  since  the  original  process  was  correct 
and  the  defendant  had  appeared  and  filed  a 
demurrer  and  plea,  and  It  was  evident  that 
the  petition  and  process  actually  served  upon 
him  had  sufficiently  apprised  him  at  the 
term  of  the  court  at  which  he  was  expected 
to  enter  such  appearance,  the  copy  process, 
taken  In  connection  with  the  petition,  had  ac- 


complished the  purpose  for  which  It  was  in- 
tended, and  there  was  no  meritorious  reason 
why  the  traverse  should  be  sustained. 

[2]  2.  The  petition  set  out  enough  to  with- 
stand a  general  demurrer.  It  alleged  Injury 
which  the  plaintiff  claimed  resulted  from  the 
negligent  driving  of  an  automobile  belonging 
to  the  defendant  by  the  defendant's  agent 
and  employe  in  charge  of  the  machine, 
whereby  the  plaintiff  was  struck  and  tbiown 
from  a  bicycle  at  the  intersection  of  two 
public  highways.  It  alleged  that  the  defrad- 
ant  was  negligent,  in  that  the  machine  was 
being  driven  at  a  "high  and  negligent"  rate 
of  speed  at  a  public  highway  crossing  where 
one  street  which  was  a  public  highway  cross- 
ed or  Intersected  another  street  which  was 
a  public  highway.  That  the  machine  was  be- 
ing driven  at  the  public  highway  crossing  at 
a  greater  rate  of  speed  than  6  miles  per  hour, 
in  violation  of  the  act  of  1910  (Acts  1910,  p. 
90,  S  5).  That  tbe  defendant  was  negUg^t 
in  that  the  automobile  approached  tbe  said 
crossing  without  any  warning,  and  without 
any  horn  being  blown  or  bell  mng,  and  that 
the  automobile  struck  the  plaintiff  without 
any  warning  of  its  ai^roach.  That  tbe  au- 
tomobile was  being  driven  at  a  "high  and 
reckless  rate  of  speed,"  and  the  chaoffeur  in 
charge  of  the  automobile  was  negligent.  In 
that  he  was  not  on  the  lookout  for  people  In 
the  street,  although  the  street  was  much 
traveled  and  congested  at  the  time.  The  pe- 
tition set  out  tbe  age  and  earning  capacity  of 
the  plaintiff,  and  alleged  that  his  capacity 
to  labor  and  earn  money  had  been  diminish- 
ed at  least  one-third  by  reason  of  his  Inju- 
ries,, and  also  alleged  that  he  was  In  the  ex- 
ercise of  aU  care  and  diligence  at  tbe  time 
he  was  injured.  We  think  the  petition  set 
forth  a  cause  of  action,  and  there  were  suffi- 
cient allegations  of  negligence. 

3.  The  defendant  demurred  specially  to 
the  allegation  in  paragraph  5  of  the  petition, 
that  West  Hunter  street  was  a  public  high- 
way, alid  that  South  Broad  street,  which  in- 
tersected West  Hunter  street,  was  likewise  a 
public  highway,  and  Insisted  that  this  alle- 
gation was  "immaterial  and  irrelevant  and 
set  forth  an  erroneous  conception  of  the  law." 
The  act  of  1910  (Acts  1910,  p.  90)  regulates 
tbe  running  of  automobiles  and  conveyances 
of  like  character  propelled  by  steam,  gas, 
gasoline,  electricity,  or  any  power  other  than 
muscular  power,  "upon  or  along  any  public 
road,  street,  alley,  highway,  avenue,  turn- 
pike, or  any  private  road  or  way  generally 
used  by  the  public  of  this  state,"  etc  See 
section  1.  In  section  6  of  that  act  It  Is  pro- 
vided that: 

No  person  shall  operate  a  machine  "on  any  of 
the  highways  of  this  state  as  described  in  this 
act,  *  *  *  so  as  to  endanger  the  life  or  limb 
of  any  person  or  the  safety  of  any  property,  and 
upon  approaching  a  bridge,  dam,  high  embank- 
ment, sharp  curve,  descent  or  crossing  of  inter- 
secting highways  and  railroad  crossings,  the 
person  operating  a  machine  shall  have  it  under 
control  and  operate  it  at  a  speed  not  greater 
than  six  miles  per  hour." 
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The  "highways  of  this  state  as  described 
in  this  act"  Include  all  public  roads,  streets, 
alleys,  etc. ;  and  since  the  petition  In  the 
case  under  consideration  distinctly  alleges 
that  Broad  street  crosses  Hunter  street.  It  is 
obTlons  that  the  provisions  of  section  5,  lim- 
iting the  speed  of  an  automobile  at  a  "cross- 
ing of  Intersecting  highways,"  woald  apply 
to  the  crossing  of  intersecting  streets,  as  a 
street  is  by  the  terms  of  the  act  included  as 
one  of  the  "highways"  of  this  state.  We 
think,  therefore,  that  the  Judge  properly 
overruled  the  special  demurrer  directed  to 
that  part  of  the  petition  wlilch  recited  that 
West  Hunter  street  was  a  public  Ughway, 
and  South  Broad  street,  which  Intersected 
It,  was  likewise  a  public  highway. 

4.  The  objection,  raised  by  the  special  de- 
murrer, that  the  allegations  In  the  last  two 
lines  of  paragraph  11  of  the  petition  were 
"immaterial  and  Irrelevant,  and  too  general, 
vague,  and  Indefinite  to  constitute  proper  al- 
Igations,"  is  without  merit  The  lines  object- 
ed to  are  as  follows: 

"And  that  his  said  injuries  are  the  direct  re- 
sult of  negligence  and  carelessness  upon  the 
part  of  the  defendant,  his  agent,  and  employe 
in  charge  of  said  automobile." 

It  is  true,  the  allegations  herein  contained 
may  be  vague  and  Indefinite,  but  they  ob- 
viously relate  to  the  more  precise  allegations 
of  negligence  made  elsewhere  In  the  petition, 
and  of  course  the  plaintlfl'.  In  any  recovery, 
would  be  limited  to  such  negligence  only  as 
Is  specifically  set  forth  In  the  petition.  We 
construe  these  general  terms  to  mean  simply 
that  the  Injuries  complained  of  were  the  di- 
rect result  of  that  particular  negligence  on 
the  part  of  the  defendant  and  his  agent  which 
is  set  forth  specifically  la  the  petition,  and  to 
proof  of  which  the  plaintiff  would  of  course 
be  confined. 

6.  The  defendant  demurs  to  the  fourteenth 
paragraph  of  the  petition  on  the  ground  that 
it.  is  "illegal.  Immaterial,  and  irrelevant." 
This  paragraph  alleges  that,  because  of  the 
plalntUTs  being  disfigured  as  alleged  in  the 
Itetltion,  he  would  suffer  "mortification"  in 
addition  to  the  pain  and  suffering  and  in  ad- 
dition to  the  impairment  of  his  earning- ca- 
pacity. We  cannot  see  that  this  allegation  is 
subject  to  the  objection  made. 

[3]  6.  An  amendment  to  the  petition  was 
allowed  by  the  court,  sabject  to  demurrer, 
and  a  demurrer  to  the  amendment  was  over- 
ruled by  the  court  In  the  brief  for  the  plain- 
tiff In  error  It  Is  insisted  that  the  court  erred 
In  overruling  the  demurrer  to  the  amend- 
ment and  In  allowing  the  amendment;  but 
nowhere  In  the  bill  of  exceptions  Is  there  any 
assignment  of  error  because  of  the  allow- 
ance of  the  amendment  or  because  of  the 
overruling  of  the  demurrer  thereto.  In  the 
bUI  of  exceptions  It  is  recited  that  "a  demur- 
rer filed  to  plaintiff's  petition,  containing 
both  general  and  special  grounds,"  was  heard 


by  the  conrt  and  overruled  on  each  and  all  of 
the  grounds  thereof — 

"to  which  ruling  and  jndgment  of  the  court  de- 
fendant then  and  there  excepted,  and  now  ex- 
cepts and  assigns  the  same  as  error,  and  says 
that  the  court  erred  as  a  matter  of  law  in  over- 
ruling each  and  every  one  of  his  grounds  of  de- 
murrer as  set  forth  and  contained  therein,  that 
the  court  should  have  sustained  saild  demurrer 
and  dismissed  the  petition." 

This  exception  does  not  Include  the  rulings 
of  the  court  In  allowing  the  amendment  and 
In  overruling  the  demurrer  thereto,  hut  In- 
cludes only  the  overruling  of  the  demurrer, 
general  and  special,  to  the  original  petition. 
So  we  cannot  enter  Into  the  question  raised 
by  the  allowance  of  the  amendment 

Judgment  affirmed. 

"™™°™'  as  Qa.  App.  EE9) 

MORGAN  V.  STATE.    (No.  6036.) 
(Court  of  Appeals  of  Georgia.    July  2,  1916.) 

(SyllabuB  hy  the  Ccnirt.) 
Criminal  Law  iS=>942  —  New  Tbiai.  —  False 

TESTmoNT. 

The  credibility  of  the  witnesses  whose  testi- 
mony (alleged  to  be  newly  discovered)  consti- 
tutes the  basis  of  an  extraordinary  motion  for  a 
new  trial  is  a  matter  addressed  exclusively  to 
the  trial  judge ;  and  it  cannot  be  said  that  in 
refusing  a  new  trial  in  the  present  case  the  trial 
judge  abused  his  discretion,  since  the  strongest 
evidence  adduced  consisted  of  an  affidavit  of  the 
prosecuting  witness  in  which  he  asserted  that 
his  testimony  on  the  trial  was  false.  Jordan  v. 
State,  124  6a.  417,  62  S.  Bl  768,  and  cases  there 
cited.  A  new  trial  should  not  be  granted  solely 
upon  the  ground  that  the  accused  was  convicted 
upon  false  testimony,  unless  the  falsity  of  the 
testimony  has  been  established  by  a  conviction 
for  perjury  of  the  witness  delivering  such  testi- 
mony.   CivU  Code  1910,  S  5961. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2316,  2331,  2332 ;  Dec.  Dig. 
<S=>942.] 

Error  from  Superior  Goxat,  Pike  County; 
R.  T.  Daniel,  Jndga 

J.  H.  Morgan  was  convicted  of  crime,  and 
he  brings  error.    Affirmed. 

T.  E.  Patterson,  of  Griffin,  for  plaintiff  in 
error.  E.  M.  Owen,  SoL  Gen.,  of  Zebulon, 
for  the  State. 

RUSSELL,  0.  J.    Judgment  affirmed. 

^^  (143  Qa.  559) 

SOVEREIGN  CAMP,  WOODMEN  OF  THE 

WORLD,  V.  SHAW  et  aL 
(Supreme  Court  of  Georgia.     Juna  22,  1916.) 

(ByUabut  iy  the  Court.) 

1.  irsttbance  <@=>735,  756— mutual  benefit 
Insurance— Suspension  fob  Nonpayment 
OF  Dues— Waiveb  of  Fobfeituee. 

Where,  on  the  trial  of  the  issue  made  by 
plea  and  answer  to  a  suit  upon  an  insurance 
certificate  against  a  fraternal  beneficiary  as- 
sociation that  issued  the  same  (the  contention 
of  the  defendant  being  that  the  insured  had  for- 
feited his  right  imder  the  certificate,  by  reason 
of  his  nonpayment  of  dues  while  in  good 
health),  it  appeared  from  the  evidence  intro- 
duced that  there  was  a  provision  in  the  by-laws 
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of  the  a'ssodatloii,  which  was  made  a  part  of 
the  contract  of  insurance,  that  upon  failure  to 
pay  the  specified  dues  and  assessmentB  for 
any  particular  month  on  or  before  the  first  daj 
of  .  the  month  following,  the  insured  "shall 
stand  suspended,"  and  it  further  appeared  from 
the  evidence  that  the  insured  had  failed  to  pa; 
such  dues  at  the  time  specified,  such  insured, 
by  operation  of  the  terms  of  the  contract,  was 
actually  suspended  without  affirmative  or  Judi- 
catory act  upon  the  part  of  the  association  is- 
suing the  certificate.  Beeman  t.  Supreme 
Lodge,  29  Pa.  Super.  Ct.  S87,  and  cases  there 
cited. 

(a)  It  appearing  that  the  certificate  or  con- 
tract of  insurance  contained  the  provision  that 
within  10  days  from  the  date  of  his  suspension 
the  delinquent  member  might  be  reinstated  by 
paying  the  assessment  due,  upon  proof  that  he 
was,  at  that  time,  in  good  health,  but  that  it 
also  contained  the  further  provisions  that  no 
officer,  employ^,  or  agent  of  any  camp  bad  the 
power  or  authority  to  waive  any  of  the  con- 
ditions upon  which  the  beneficiary  certificate 
was  issued,  the  notice  to  the  ofiicer  of  the  local 
camp,  who  received  payment  of  the  dues  after 
the  member  was  suspended,  that  the  delinquent 
member  was,  at  that  time,  not  in  good  health 
could  i}ot  operate  to  change  the  terms  of  the 
contract  or  relieve  the  forfeiture.  Home  In- 
dustrial Insurance  Co.  v.  Eidson,  138  Ga.  692, 
76  S.  E.  667. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig,  ${  1907-1918;  Dec.  Dig.  <S=»755, 
756.] 

2.  Inbubancii:  «=»818— Mctcal  BENEnr  In- 
BTJBANCE— Waived  of  Fokfeitubb— Admib- 
BiBiUTY  OF  Evidence. 

It  appearing  from  the  testimony  of  a  wit- 
ness introduced  by  the  plaintiff,  for  the  pur- 
pose of  showing  the  payment  of  the  dues  for 
the  nonpayment  of  which  the  insured  had  been 
suspended,  that  the  witness  had  been  requested 
by  the  brother  of  the  insured  to  investigate  and 
see  how  the  insured  stood  with  the  association, 
as  his  brother  was  very  sick  and  had  not  been 
able  to  see  about  his  business,  and  that  the 
brother  of  the  insured  requested  the  witness  if 
insured  was  behind  to  pay  the  dues,  which  the 
witness  promised  to  do  and  did  do,  it  was 
competent,  after  proving  payment  under  the 
circumstances  detailed,  to  show  by  the  witness 
that  he  paid  them  voluntarily  out  of  his  own 
money;  and,  upon  the  issue  as  to  whether 
or  not  the  defendant  had  kept  the  dues  thus 
paid  and  thereby  waived  any  estoppel  or  waiver 
of  the  forfeiture,  it  was  also  competent  to  show 
that  the  defendant  had  tendered  back  this  mon- 
ey to  the  witness  who  had  paid  it  to  the  local 
officer  of  the  association  under  the  circum- 
stances detailed ;  and  it  was  error  for  the  court 
to  rule  otherwise. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  S$  2003-2005;   Dec.  Dig.  ®=818.] 

3.  Fbatebnai.  Obdek— Evidence— Action  of 
Local  Camp. 

The  action  taken  by  the  local  camp  of  the 
association  at  the  time  of  the  death  of  the  in- 
sured was  immaterial  and  irrelevant,  and  should 
have  been  excluded  on  objection. 

4.  New  Tbiai.  €=397— Gbounds— Erbonkous 
Admission  of  Evidence— Motion  to  Ex- 

CJ,UI)E. 

Where  evidence,  which  was  objectionable 
at  the  time  it  was  offered,  because  secondary 
in  character,  being  evidence  of  the  contents 
of  a  certain  writing,  was  admitted  by  the  court 
provisionally  upon  a  statement  of  the  attorney 
for  the  party  offering  it  that  the  writing  would 
be  accounted  for,  it  is  not  ground  for  the  grant 
of  a  new  trial  that  the  evidence  was  allowed 
to  remain  in  the  record  without  any  further 
proof  of  the  loss  of  the  writing,  it  not  appear- 


ing that  any  farther  motion  was  made  to  ex- 
clude the  writing,  or  that  the  court's  attention 
was  subsequently  called  to  it. 

[Bid.  Note. — For  other  cases,  see  Insurance^ 
Cent  Dig.  H  195-198;  Dec.  Dig.  <S=»97.1 
6.  Adiossion  of  Etidenob— Ruixngs. 

Except  as  indicated  in  the  foregoing  bead- 
notee,  niUngs  of  the  court  in  reference  to  the 
evidence  were  not  erroneous. 

0.  INBTTBANCB  «s>826— MtTTUAI,  BBNEFTT  Ik- 
BUBANCB— SUFFIOIBnOT  OF  EVIDENCK— FOB- 

RirUBZ. 

Under  the  evidence  in  the  case,  it  was  er- 
ror for  the  court  to  direct  a  verdict  for  the 
plaintiff.  The  israe  of  the  liability  of  the  as- 
sociation should  have  been  submitted  to  the 
jury,  so  that  they  might  pass  upon  the  question 
whether  or  not  there  was  a  forfeiture  under 
the  provisions  of  the  contract  of  insurance,  or 
a  waiver  of  that  forfeiture  by  the  associatioa 
by  a  retention  of  the  payment  of  the  dues  in 
question  after  notice  of  the  forfeiture,  suspen- 
sion of  the  member,  and  the  payment  under 
the  circumstances  eusting  at  the  time  of  pay- 
ment. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  2009;   Dec.  Dig.  «=»825.] 

Error  from  Superior  Court,  Berrien  Oonn- 
ty,  W.  B.  Thomas,  Judge. 

Action  by  Minnie  Shaw  and  others  against 
tbe  Sovereign  Camp,  Woodmen  of  the  World. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Reversed. 

Arthur  H.  Burnett,  of  Omaha,  Neb.,  and 
W.  D.  Bule  and  D.  M.  Bule,  both  of  Nashville, 
for  plaintiff  In  error.  Knight,  Chastain  ft 
Gasklns,  of  Nashville,  and  E.  K.  Wilkcoz,  of 
Valdosta,  for  defendants  in  error. 

B£X:;k,  J.  Judgment  reversed.  AU  the 
Justices  concur. 

a«  G*.  ea) 

LA  FOLLETTE  IRON  CO.  ▼.  WILEY. 

(No.  381.) 

(Suureme  Court  of  Georgia.     June  22,  1915.) 

(Byllabui  ly  the  Gourt.i 

1.  Triai.     ®=>2G0  —  Requested     CnABOEB— 
Repetition  of  Given  Chakob. 

The  requests  to  charge,  so  far  as  pertinent, 
were  covered  by  the  general  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  :§  651-659;   Dec.  Dig,  «=»260.] 

2.  INSTBUCTIONS— PBEJXTDICIAL   EBBOB— INAC- 

cvracieb. 

While  certain  portions  of  the  cbanres  coot- 
plained  of  were  not  entirely  accurate,  they  fur- 
nish no  ground  for  a  new  trial. 

3.  Verdict— Evidence-New  Triai,. 

The  evidence  authorized  the  verdict  end 
the  court  did  not  err  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Bartow  Odob- 
ty;   A.  W.  Flte,  Judge. 

Action  between  the  La  FoUette  Iron  Com- 
pany and  Erwln  Wiley.  Judgment  for  the 
latter,  and  the  former  brings  error.    Affirmed. 

Neel  ft  Neel,  at  Cartersvllle,  for  plaintlfl 
in  error.  R.  R.  Arnold  and  Colquitt  ft  C<hi- 
yers,  all  of  Atlanta,  for  defendant  in  errw. 

Him  J-  Judgment  affirmed.  AU  the  Joa- 
tices  concur. 
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(US  OtL.  TW) 

PRATEB  et  aL  t.  CRAWFORD  et  aL 
(No.  454.) 

(Supreme  Court  of  Georgia.     July  16,  1916.) 

fSyllaiua  by  th»  Court.) 

1.  RioHT  TO  Review— FntAi.  Diaposinoir  or 
Cause. 

By  section  6138  of  the  CivU  Code  (1910) 
it  ia  declared:  "No  cause  shall  be  carried  to  the 
Supreme  Court  upon  any  bill  of  exceptions,  so 
long  ia  the  same  is  pending  in  the  court  below, 
unless  the  decision  or  judgment  complained  of, 
it  it  had  been  rendered  as  claimed  by  the  plain- 
tiff in  error,  would  have  been  a  final  diapositloii 
of  the  cause,  or  final  as  to  some  material  party 
thereto." 

2.  Appeal  and  Ebbob  &=>2ffT,  719— Rnuna 
Pbndsnte  Lits— Dibect  Exceptions. 

It  has  been  held  that  a  direct  bill  of  ex- 
ceptions to  a  ruling  made  pendente  lite,  which 
does  not  assign  error  upon  any  final  judgment, 
or  a  judgment  which  would  have  been  final  if 
rendered  as  claimed  by  the  plaintiff  in  error, 
will  not  be  entertained  by  this  court.  Lyndon 
▼.  Georgia  Ry.  &  £1.  Co.,  129  Ga.  353,  58  S. 
ES.  1047,  and  cases  cited :  Morris  y.  Dougherty, 
182  Ga.  346,  63  S.  E.  1114 ;  Taylor  y.  Wright, 
132  Ga.  686,  64  S.  E.  656;  Rorie  t.  Rorie, 
138  Ga.  335,  75  S.  E.  138;  Hester  v.  Mallary 
Machinery  Co.,  142  Ga.  320,  82  S.  E.  884. 

(a)  Section  6144  of  the  Civil  Code,  which 
provides  that,  "In  any  case  where  the  judg- 
ment, decree,  or  verdict  has  necessarily  been 
controlled  by  one  or  more  rulings,  orders,  deci- 
sions, or  charges  of  the  court,  and  the  losing 
party  desires  to  except  to  sudi  judgment,  de- 
cree, or  verdict,  and  to  assign  error  on  the  rul- 
ing, order,  decision,  or  charge  of  the  court,"  it 
may  be  done  in  a  certain  manner,  does  not  au- 
thorize a  direct  exception  to  an  interlocutory 
ruling  (not  final  in  its  nature,  and  which  would 
Dot  have  been  final  if  rendered  as  claimed  by  the 
plaintiff  in  error)  without  excepting  to  the 
"judgment,  decree,  or  verdict." 

(b)  The  question  of  the  right  to  except  to- the 
overruling  of  a  motion  for  a  new  trial,  or 
whether  there  is  any  difference  between  a  gen- 
eral verdict  and  a  special  one,  ia  not  here  in- 
volved. There  was  no  motion  for  a  new  trial  in 
the  present  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1447,  1460,  1572-1578, 
1581.  2968-29S2,  3490;   Dec.  Dig.  @=>267,  719.] 

8.  Appeai.  and  Erbob  <S=>78,  267— Decision 
Appealable  —  Final     Judgment  —  Excep- 

TIONS  TO   AUDITOB'B   RePQTRT — DISMISSAL. 

Where  exceptions  of  law  and  fact  to  an  au- 
ditor's report  in  an  equitable  case  were  filed, 
and  were  overruled  by  the  presiding  judge,  this 
was  not  a  final  judgment.  Nor  was  the  over- 
ruling of  the  motion  to  recommit  the  case,  or  a 
part  of  it,  to  the  auditor  a  final  jndi^racnt.  Civil 
Code  1910,  S  5147:  Woods  v.  Woods,  6  Ind. 
Ter.  475,  82  S.  W.  878. 

(a)  In  Parker  v.  Waycroes  &  Fla.  Ry.  Co., 
81  Ga.  387.  8  S.  B.  871,  e.xceptions  to  the  re- 
port of  an  auditor  were  filed.  A  consent  order 
was  taken,  by  which  the  case  was  submitted  to 
the  court  without  the  intervention  of  a  jury, 
with  provisions  that  the  judge  should  pass  upon 
the  case  under  the  evidence  reported  by  the  au- 
ditor, giving  to  the  auditor's  report  the  effect  to 
which  it  was  by  law  entitled ;  that  if  he  should 
oyerrole  all  of  the  plaiutilt's  exceptions,  he 
might  file  a  judgment  for  the  defendant;  that 
if  be  should  sustain  any  such  exceptions,  he 
should  determine  what,  if  anything,  should  be 
recovered  by  the  plaintiff,  and  should  file  his 
judgment  accordingly;  that  any  judinnent  so 
rendered  should  be  as  valid  and  binding  as  a 
judgment  entered  on  the  verdict  of  a  jury ;  and 
that  either  party  dissatisfied  with  such  judgment' 


might  except  to  the  same  within  SO  days  of 
the  filins;  thereof  and  take  the.  case  to  the  Su- 
preme Court  in  the  manner  provided  by  law. 
(This  order  is  partly  reported  in  the  printed 
volume,  but  is  here  more  fully  stated  from  the 
record  on  file  in  the  office  of  the  clerk  of  this 
court.)  The  presiding  judge  filed  a  decision, 
discussing  the  various  issues  in  the  case.  He 
overruled  the  exceptions  to  the  auditor's  report, 
except  in  one  particular,  holding  that  as  to 
a  certain  item  the  plaintiff  was  entitled  to  re- 
cover, and  accordingly  entered  judgment  for 
the  plaintiff  for  the  amount  involved  in  that 
item  alone,  in  effect  adjudging  against  the 
plaintiff's  claims  with  that  exception.  The 
plaintiff  excepted  to  certain  parts  of  the  opinion 
or  decision  which  were  adverse  to  him,  includ- 
ing the  overruling  of  the  exceptions  filed  by  the 
plaintiff  to  the  auditor's  report  (with  the  ex- 
ceptions mentioned).  Under  the  facts  stated, 
the  decision  and  judgment  filed  by  the  presiding 
judge  constituted  a  final  judgment,  and  the 
plaintiff,  not  being  allowed  to  recover  except 
as  to  a  fractional  part  of  his  claim,  could  ex- 
cept thereto.  The  defendant  excepted  to  the 
judgment  against  it  for  any  amount,  and  thus 
the  case  was  before  this  court,  both  as  to  that 
portion  of  the  judgment  which  held  against  the 
plaintiff  and  as  to  that  portion  which  held 
against  the  defendant.  The  difference  between 
this  judgment  and  the  ruling  now  sought  to  be 
brought  up  by  direct  exceptions  is  obvious. 

(c)  There  was  no  exception  to  any  final  judg- 
ment in  this  case,  but  only  to  interlocutory 
rulings ;  and  on  motion  the  writ  of  error  must 
be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ;§  426,  434,  464-477,  480, 
481,  1447,  1460,  1572-1578,  1581;  Dec  Dig. 
«=>78,  267.] 

Error  from  Superior  Court,  Fnlton  County, 
Geo.  L.  Bell,  Judge. 

Action  between  V.  A.  Prater  and  others  and 
Mrs.  M.  B.  Crawford,  administratrix,  and 
others.  From  the  Judgment,  the  parties  first 
mentioned  bring  error.  Writ  of  error  dis- 
missed. 

Jas.  S.  James,  of  DouglasyiUev  Albert 
Kemper,  of  Atlanta,  and  J.  R.  Bedgood,  of 
Fairburn,  for  plaintiffs  in  error.  Dorsey, 
Brewster,  Howell  &  Heyman,  Rosser  & 
Brandon,  Burton  Smith,  and  R.  R.  Arnold, 
all  of  Atlanta,  for  defendants  In  error. 

PER  CURIAM.  Writ  of  error  dismissed. 
All  the  Justices  concur. 


a*3  Qa.  709) 
WHITAKER  V.  WARE  ft  HARPER. 
(Na  453.) 
(Supreme  Court  of  Georgia.     July  14,   1916.) 

(.ayllahui  ly  the  Vourt.) 

Tbial  i8=>139— Dibection  of  Vbbdict— Evi- 
dence. 

Under  the  evidence,  no  verdict  other  than 
that  directed  by  the  court  could  properly  have 
been  returned  in  this  case.  The  evidence  de- 
manding a  verdict  for  the  plaintiffs,  the  court's 
direction  of  a  finding  in  their  favor  will  not  be 
disturbed. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dip.  88  332,  333,  338-341,  365;  Dec  Dig. 
®=>130.] 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 
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Action  by  Ware  &  Harper  against  J.  D. 
Wbltaker.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.     Afflrmed. 

Hewlett,  Dennis  &  Whitman,  of  Atlanta, 
for  plaintiff  in  error.  Moore  &  Pomeroy,  of 
Atlanta,  for  defendants  In  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(143  Ga.  703) 
HUMPHREY  et  aL  y.  JOHNSON  et  aL 
(No.  448.) 

(Supreme  Court  of  Georgia.     July  18,  1916.) 

(Syllabut  itl  tfta  Court.) 

1.  Justices  of  the  Peace  ©=»  176,  179— Ap- 
PEAii— Vebdict — Validity— "Confirm  the 
Judgment  in  the  Above-Stated  Case." 

Where,  in  a  suit  in  a  justice's  court,  the 
justice  entered  upon  the  docket  a  judgment  in 
favor  of  the  plaintiff  against  the  defendant  for 
the  principal,  interest,  attorney's  fees,  and  costs, 
stated  in  detail,  from  which  an  appeal  was 
taken  to  a  jury  in  that  court,  and  the  jury  re- 
turned a  verdict  stating,  "We,  the  jury,  con- 
firm the  judgment  in  the  above-stated  case, 
and  costs  of  this  appeal,  also  10  per  cent,  at- 
torney's fees,"  dated  and  signed  by  the  fore- 
man, such  verdict  was  not  so  uncertain  as  to  l>e 
void.  Giving  to  it  a  reasonable  intendment,  the 
expression  "confirm  the  judgment  in  the  above- 
stated  case"  meant  that  the  jury  found  in  favor 
of  the  plaintiff  against  the  defendant  the  same 
amount  as  bad  been  found  by  the  justice. 

(a)  Although  it  may  not  be  proper  practice, 
on  the  trial  of  an  appeal,  to  let  the  jury  know 
what  judgment  was  rendered  by  the  magistrate, 
doing  so  is  no  more  than  an  error  in  procedure, 
and  does  not  render  the  verdict  void.  If  it 
were  desired  to  take  advantage  of  such  error, 
it  should  have  been  done  by  proper  proceedings 
for  that  purpose. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  EKg.  §§  699,  700,  702;  Dec. 
Dig.  «=»176,  179.] 

2.  Justices  or  the  Peace  €=9l2S — £:xbcu- 
tion — Judgment — Vebdict. 

Where,  in  a  justice's  court,  a  judgment  was 
entered  upon  the  docket  in  favor  of  the  plaintiff 
against  the  defendant,  who  appealed  to  a  jury  in 
that  court,  and  the  jury  found  a  verdict  tor  the 
same  amount  of  principal,  interest,  and  attor- 
ney's fees,  as  stated  in  the  judgment  of  the 
justice,  together  with  the  costs  of  the  case,  and 
a  judgment  was  entered  on  said  verdict,  the 
execution  issued  thereon  and  a  levy  and  sale 
thereunder  were  not  rendered  void  because  the 
judgment  entered  upon  the  verdict  had  not  been 
first  entered  on  the  docket  of  the  justice.  Dodd 
V.  Glover,  102  Ga.  82,  29  S.  B.  158;  Scott  v. 
BedeU,  108  Ga.  205,  33  S.  E.  903. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  |g  390-302,  395-399: 
Dec.  Dig.  «=>125.] 

3.  Justices  of  the  Peace  <g=>125,  183— Ap- 
peal—Presumptions— Lost  Office  Papers. 

If  office  papers  in  a  justice's  court  are  lost, 
tiiey  may  be  established  in  that  court.  Civ. 
Code  1910,  §  5322. 

(a)  If  an  appeal  was  taken  from  the  judg- 
ment of  a  justice,  and  the  verdict  found  by  the 
jury  and  the  judgment  entered  thereon  were 
lost  before  having  been  entered  on  the  docket, 
they  could  be  established  in  the  justice's  court 
upon  due  proceedings  and  notice  to  parties  in- 
terested, even  after  a  sale  under  the  execution 
issued  upon  such  judgment    It  does  not  appear 


what  evidence  was  introduced  in  the  justice's 

court  in  establishing  such  paper :  and  the  pre- 
sumption arises,  from  the  proceedings  and  the 
judgment  thereon,  that  sufficient  evidence  was 
produced. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  ||  390-392,  395-399,  705- 
714 ;    Dec.  Dig.  «e=»125,  183.] 

4.  Execution  «=9l40,   312— Sale— Entkt  or 

Levt  —  Sheriff's   Deed  —  Sufmciknct   of 

Description. 

An  execution  issued  from  the  722d  district 
G.  M.,  Fulton  county,  and  headed,  "State  of 
Georgia,  Fulton  County,"  was  levied  on  certain 
land.  The  entry  of  levy  was  as  follows:  "Lev- 
ied the  wiUiin  fi.  fa.  on  one  lot  fronting  on 
Pace's  Ferry  road  known  as  No.  28,  fronting  on 
said  road  262  feet  and  running  north  to  Cuat- 
tahoochee  Ave.  535  ft,  thence  west  along 
Chattahoochee  Ave.  200  ft.,  thence  south  to 
Pace's  Ferry  road  350  ft,  thence  east  along 
Pace's  Ferry  road  262  ft,  the  same  being  a 
fractional  part  of  land  lot  No.  99  in  Buckhead 
district,  levied  on  as  the  property  of  W.  P. 
Humphrey,  deceased."  Held,  that  such  entry  of 
levy  was  not  so  indefinite  as  to  be  necessarily 
void  and  incapable  of  being  applied  to  the  sub- 
ject-matter by  extrinsic  evidence. 

(a)  The  same  is  true  of  a  sheriff's  deed  made 
by  virtue  of  a  sale  under  such  levy,  which  was 
headed,  "State  of  Georgia,  Fulton  County,"  and 
which  described  the  land  in  the  Bome  manner  as 
in  the  entry  of  levy.  Horton  v.  Murden,  117 
Ga.  72,  43  S.  E.  786;  Brice  v.  Sheffield,  118 
Ga.  128,  44  S.  E.  843 ;  Sizemore  v.  WilUs,  130 
Ga.  666,  61  S.  EJ.  536;  Hancock  v.  King,  133 
Ga.  734,  66  S.  E.  949. 

[Ed.  Note. — For  other  cases,  see  Execntion, 
Cent  Dig.  {{  334-341,  921-924;  Dec.  Dig.  <^ 
140.  312.1 

6.   Executors  and  Adminibtbatobs  €=>430. 

453  —  Action  aoainbt  Administbatbix  — 

Judoment— Vauditt. 

Where  suit  was  brought  in  a  justice's  court 
by  sammons,  against  an  administratrix,  upon 
a  promissory  note  given  by  her  intestate,  of 
which  a  copy  was  attached  to  the  summons,  the 
suit  was  substantially  against  her  in  her  rep- 
resentative capacity;  and,  where  judgment  was 
entered  against  such  administratrix  without 
providing  for  collection  out  of  the  property  of 
the  intestate,  it  was  irregular  but  not  void, 
and  was  amendable,  the  rights  of  third  parties 
not  being  affected.  Pryor  v.  Leonard,  57  Ga. 
136. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  j|  1683-1688,  1884- 
1908;   Dec.  Dig.  (S=3430,  4^] 

6.  Review  on  Appeal. 

There  was  no  error  requiring  a  reversal; 
and  the  case  is  substantially  controlled  by  for- 
mer decisions  of  this  court.  In  addition  to 
those  above  cited,  see  Williams  v.  Merritt,  100 
Ga.  217,  219,  34  S.  E.  1012;  Wadley  v.  Oert^ 
140  Ga.  326,  78  S.  E.  912;  Humphrey  t. 
Smith,  142  Ga.  291,  82  S.  E.  885. 

7.  Costs  «=»12—TAXATroN— Discretion. 

The  awarding  of  costs  against  the  plain- 
tiffs, under  the  defendant's  equitable  cross-peti- 
tion, was  a  matter  within  the  discretion  of  the 
court    Civ.  Code  1910,  §  5423. 

[Ed.  Note. — For  other  cases,  see  Costa,  Gent. 
Dig.  S§  20,  22,  23 ;   Dec.  Dig.  <e=>12.] 

Error  from  Superior  Court,  Fulton  Coantj; 
Geo.  L.  Bell,  Judge. 

Action  by  Charley  Johnson  and  othen 
against  W.  T.  Humphrey  and  others.  Jadg- 
ment  for  plaintiffs,  and  defendants  bring  »>- 
ror.    Afflrmed. 
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Lavender  R.  Ray  and  R.  O.  l/ovett,  both  of 
Atlanta,  for  plaintifTs  In  error.  C.  J.  Sim- 
mons, CI  I*  Pettlgrew,  and  B.  V.  Carter,  all 
of  Atlanta,  for  defendants  in  error. 


LUMPKIN,   J.     Judgment   afOrmed. 
the  Justices  concur. 


AU 


(143  Ga.  705) 

MORELAND  et  al.  t.  WALKER  et  aL 

(No.  450.) 

(Supreme  0>nrt  of  Georgia.     July  13,  1915.) 

rSyRaitt*  hy  *^  Court.) 

PirnrioN — Deutjrbebs. 

Under  the  allegations  of  the  petition,  the 
court  did  not  err  in  sustaining  the  demurrers 
filed  by  certain  of  the  defendants  and  in  dis- 
missing the  case  as  to  them. 

E3rror  from  Superior  Ck>urt,  Campbell  Coun- 
ty; C.  S.  Reld,  Judge. 

Action  between  W.  E.  Moreland  and  others 
and  J.  D.  Walker  and  others.  From  the 
judgment,  the  parties  first  mentioned  bring 
error.    Affirmed. 

See,  also,  141  Oa.  641,  SI  S.  R  854. 

J.  r.  GoUghtly  and  J.  A.  Drake,  both  of 
Atlanta,  and  J.  H.  Longino,  of  E^alrbnm,  for 
plaintiffs  In  error.  W.  H.  Burwell,  of  Sparta, 
and  Claude  C.  Smith,  of  Atlanta,  for  defend- 
ants In  error. 


HILL,   J.     Judgment   affirmed. 
Justices  concur. 


All    the 


a43  Ga.  696) 

ALEXANDER  y.  COTNB.     (No.  443.) 

(Supreme  Court  of  Greorgia.    July  13,  1915.) 

fSyllabua  &v  the  Court.) 

COBPOBATIONS  iS=S)306  —  GmCKBS  —  LlABIL- 

-    ITT— Monet  Weongfullt  Received. 

An  action  for  money  had  and  received  is 
maintainable  against  one  who,  as  a  president 
and  general  manager  of  a  corporation,  received 
money  to  which  the  plaintiff  was  entitled,  and  to 
which  the  corporation  had  no  right,  where  the 
officer  knew  of  the  plaintiffs  right  to  the  money. 
[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  1457,  1458;   Dec  Dig.  «=9306.] 

Error  from  Superior  Court,  Fulton  County; 
W.  D.  Ellis,  Judge. 

Action  by  Mrs.  C.  M.  Coyne  against  Edgar 
Alexander.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Mrs.  C.  M.  Coyne  brought  a  petition  against 
Bdgar  Alexander  to  recover  the  sum  of  $606 
as  money  had  and  received  by  the  defendant 
for  the  plaintUTs  usa  As  amended,  the  peti- 
tion alleged  that  on  May  2,  1911,  petitioner 
loaned  to  the  Electric  Construction  Company, 
a  corporation,  $606,  and  to  secure  the  loan 
the  Electric  Construction  Company  In  writing 
'assigned  to  her  an  open  account  for  $861.95 
due  that  company  by  the  S.  H.  Kress  Com- 
pany, another  corporation.  That  transfer 
was  signed,  "Electric  Construction  Company, 
by    Edgar   Alexander,    President."      At   the 


time  of  making  the  assignment  the  Construc- 
tion Company  was  Insolvent,  and  this  tact 
was  known  by  the  defendant  After  the  as- 
signment the  defendant,  who  was  the  presi- 
dent and  general  manager  of  the  Construc- 
tion Company,  continued  to  act  as  such  until 
about  May  20,  1911,  and  was  interested  In  re- 
ceiving a  salary  therefor,  when  a  check  was 
received  from  the  Kress  Company  for  the 
amount  of  the  open  account  The  check  was 
delivered  in  the  mall  box  to  the  Electric  Con- 
struction Company,  and  was  received  and 
cashed  by  the  defendant  Petitioner  has 
never  seen  the  check,  but  is  Informed  that 
the  same  was  payable  to  the  Electric  Con- 
struction (Company,  was  signed  by  the  Kteaa 
Company,  and  was  for  the  full  amount  of 
the  open  account;  that  the  check  was  "cash- 
ed by  the  act  and  deed  of  the  defendant,  and 
by  that  of  no  other  person;  he  then  signing 
hims^,  'Electric  Construction  (Company,  by 
Edgar  Alexander,  Its  President.'"  At  that 
time  Alexander  had  the  exclusive  control 
and  management  of  the  Electric  C5<mstructlon 
Company,  and  in  ordeii  to  further  the  inter- 
ests of  that  corporation,  and  of  himself,  he 
thereafter  passed  the  amount  of  the  account 
to  the  credit  of  the  corporation,  of  which  he 
was  president  and  general  manager.  At  the 
time  the  defendant  knew  that  the  chose  in 
action  was  the  property  of  the  plaintiff,  and 
that  the  check  he  received  In  payment  of  the 
same,  and  the  money  be  received  in  cashing 
the  check,  and  the  money  he  gave  to  the 
Electric  Construction  Company,  was  also  the 
property  of  the  plaintiff;  and  at  the  time 
the  defendant  gave  the  money  to  the  Electric 
Construction  Company  he  knew  It  was  in- 
solvent, and  knew  that  by  his  act  he  was 
depriving  the  plaintiff  of  her  right  to  the 
account  The  act  of  the  defendant  in  depriv- 
ing the  plaintiff  of  her  property  was  a  con- 
version on  his  part,  which  she  has  never 
ratified  or  approved.  The  Construction  Com- 
pany has  been  adjudicated  a  bankrupt,  and 
she  is  unable  to  obtain  her  money  from  it 
"Petitioner  waives  the  tort,  and  sues  for 
money  had  and  received  in  the  sum  of  $606 
principal  and  interest  from  May  21,  1911." 
The  defendant's  general  demurrer  was  over- 
ruled, and  he  excepted. 

Little,  Powell,  Smith  &  Goldstein,  of  Atlan- 
ta, for  plaintiff  in  error.  Dillon,  Burress  & 
Kobak,  of  Atlanta,  for  defendant  in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  The  difficulty  in  the  question  pre- 
sented by  this  record  arises  out  of  the  form 
of  action  which  the  plaintiff  has  elected  to 
pursue.  It  is  well  settled  that  whoever  med- 
dles with  another's  property,  whether  as 
principal  or  agent,  does  so  at  his  peril.  If 
an  agent  takes  the  property  of  another  with- 
out his  consent,  and  delivers  It  to  his  prin- 
cipal, it  is  a  conversion,  and  both  the  prin- 
cipal and  the  agent  will  be  liable  in  dam- 
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ages.  Miller  t.  Wilson,  98  Ga.  567,  25  S.  B. 
078,  68  Am.  St  Kep.  319.  The  plaintiff  could 
have  prosecuted  her  action  for  damages  for 
the  unlawful  conversion  of  her  property,  both 
against  the  Electric  Construction  Company 
and  Its  pre^dent,  who  aided  in  the  diversion 
of  her  funds.  An  owner  of  money  which  has 
been  tortiously  converted  by  a  person  acting 
for  his  own  benefit  may  waive  the  tort  and 
bring  assumpsit  for  the  money  received.  This 
Is  upon  the  equitable  principle  that  an  ac- 
tion for  money  received  lies  when  money  re- 
ceived by  one  person  equitably  belongs  to  an- 
other. In  order  that  the  doctrine  of  waiver 
of  tort  may  apply,  the  defendant  must  have 
unjustly  enriched  himself  thereby.  Keener 
on  Quasi  Contracts,  160.  If  the  action  be  In 
tort,  every  one  who  participated  in  the  tort 
Is  liable  as  a  joint  tort-feasor,  on  the  prin- 
ciple that  the  act  of  one  Is  the  act  of  all. 
But  where  the  plaintiff  waives  the  tort,  and 
does  not  sue  for  damages,  but  sues  in  as- 
sumpsit to  recover  the  money,  such  action 
can  only  be  maintained  against  the  person 
who  has  actually  received  the  money.  Cow- 
art  T.  Fender,  137  Ga.  586,  73  S.  E.  822,  26 
Ann.  Ca&  1913A,  932.  The  action  of  assumi)- 
slt  for  money  had  and  received  will  not  He, 
unless  the  money  was  actually  received  by 
the  defendant  or  his  age9t  Lary  v.  Hart, 
12  Oa.  422.  Where  one  receives  money  to 
which  a  third  person, '  whose  agent  he  pro- 
fesses to  be,  has  no  right,  and  he  has  notice 
not  to  pay  it  over  to  blm,  an  action  for  mon- 
ey bad  and  received  lies  against  such  agent. 
Garland  v.  Salem  Bank,  9  Mass.  408,  6  Am. 
Dea  86;  Houston  v.  Frazier,  8  Ala.  81; 
Hearsey  v.  Pruyn,  7  Johns.  (N.  Y.)  179.  In 
the  latter  case  Spencer,  J.,  observes  that: 

"The  law  is,  I  believe,  well  settled  that  an 
action  may  be'  sustained  against  an  agent,  who 
has  received  money  to  which  the  principal  had 
no  right,  if  the  agent  has  had  notice  not  to  pay 
it  over.'' 

In  the  case  at  bar  the  chose  in  action  of 
the  Kress  Company  was  assigned  to  the 
plaintiff  by  the  Electric  Construction  Compa- 
ny. The  written  assignment  was  made  by 
the  defendant  as  the  president  of  that  cor- 
poration, and  hence  be  knew,  when  the  check 
from  the  Kress  Company  came  into  his  pos- 
session, that  It  belonged  to  the  plaintiff.  If, 
Instead  of  receiving  a  check,  the  defendant, 
as  agent  or  an  officer  of  the  Construction 
Company,  bad  collected  the  money  from  the 
Kress  Company,  and  not  accounted  to  the 
plaintiff  for  her  interest  In  the  same,  clearly 
be  would  have  been  liable  to  her,  at  her  elec- 
tion, in  an  action  for  money  had  and  received 
to  her  use.  Do  the  pleaded  facts  present  a 
case  equivalent  to  that  supposed?  It  Is  al- 
leged that  the  defendant  cashed  the  draft 
and  received  the  money  and  gave  it  to  the 
Construction  Company.  This  is  a  distinct 
averment  that  the  defendant  bad  the  physical 
possession  of  money  belonging  to  the  pljiln- 
tiff.  Having  the  plaintiff's  money  in  bis  pos- 
session, be  was  under  a  duty  to  account  to 


her  for  it,  and,  under  the  dted  authorities, 
the  law  implies  a  debt,  and  gives  to  the  plain- 
tiff an  action  in  assumpsit  to  recover  so  much 
as  would  be  sufficient  to  discharge  her  debt' 
Judgment  affirmed.  All  the  Justices  con- 
cur. 


au  G*.  e») 
LANGT.BX  V.  SIMMONS.    (Na  444.) 

(Supreme  Court  of  Georgia.     July  13,  1916.) 

(Syllaiui  (y  the  Oourt.) 

1.  Appbai.  and  Esbob  «=9ll74— Mechanics' 
Liens  ®=>304  —  Gbnebai.  Vesdicti  and 
JuDGSttNt^KEMrrrrnjB. 

Where  a  materialman  seeks  to  foreclose  his 
Hen  against  real  estate  wliich  has  been  improved 
with  material  furnished  by  him  to  a  contractor 
for  such  purpose,  he  cannot  recover  a  general 
verdict  and  judgment  against  the  owner  of  the 
land  for  the  value  of  the  material  famished. 

(a)  Where  on  the  trial  of  such  a  case  the  jury 
returned  a  veidict  "for  the  plaintiS  against  [the 
defendant  real  estate  owner]  in  the  sum  of 
[amount  stated],  end  the  same  shall  be  a  lien 
against  the  property  described  in  the  petition," 
such  verdict  is  a  general  one  against  the  owner, 
and  is  erroneous  as  against  him.  But  a  now 
trial  will  not  be  ordered  if  the  plaintiff  will, 
within  30  days  from  the  filing  of  ue  remittitur 
in  the  court  below,  write  off  from  the  verdict 
and  judgment  the  general  finding  against  the 
owner  of  the  premises,  so  as  to  make  them'  spe- 
cial, instead  ot  general,  as  against  the  owner; 
otherwise  a  new  trial  is  ordered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4525;  Dea  Dig.  <8=>1174; 
Mechanics'  Liens,  Cent  Dig.  {{  632-635 ;  Dec 
Dig.  «=>304.] 

2.  New  Trial  4s>81— Gbocnus— Cobrectioh 
OF  Vebdict. 

Where  in  such  case  the  name  of  the  con- 
tractor was  omitted  from  the  verdict,  after  the 
return  of  which  the  same  jury  (who  had  not 
left  the  box  or  dispersed)  rendered  a  verdict  by 
default  in  another  case  wherein  a  witness  was 
sworn,  and  after  this  the  plaintiff's  attorney  in 
the  instant  case  discovered  the  omission  of  a 
finding  therein  against  the  contractor,  and  on 
motion  the  court  instructed  the  jury  to  again 
retire  to  their  room  to  render  a  verdict  against 
the  contractor,  which  they  did,  such  practice^ 
though  irregular,  will  not  require  a  new  trial, 
where  it  appears  that  counsel  for  the  complain- 
ing party  was  present  when  the  jury  were  thus 
sent  out,  knew  of  what  had  transpired,  and 
made  no  objection  at  the  time. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  |  131:    Dec.  Dig.  <S=»81.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  EUls,  Judge. 

Action  by  O.  O.  Simmons  against  W.  B. 
Lengley  and  another.  Judgment  for  plain- 
tiff, and  the  defendant  named  brings  error. 
Affirmed  on  condition. 

Albert  Kemper  and  J.  W.  Weaver,  both  of 
Atlanta,  for  plaintiff  In  error.  J.  A.  Hunt 
and  Etheridge  &  Etheridge,  all  of  Atlanta, 
for  defendant  In  error. 

HIIA  3-  [1]  The  verdict  In  this  case  was 
as  follows; 

"We,  the  jury,  find  for  the  plaintiff  asainst  W. 
H.  Mitchell  Company  and  W.  B.  Lan^ley  in  the 
sum   of    three   hundred    fifty-four    doUais  and 
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thirty-three  eentt,  and  the  same  shall  be  a  Uen 
acainst  the  property  described  in  the  petition." 

It  is  insisted  that  this  Is  a  general  Judg- 
ment against  W.  B.  Langley,  one  of  the  de- 
fendants and  the  owner  of  the  land  on  which 
the  lien  is  sought  to  be  foreclosed.  A  ma- 
terialman cannot  recover  a  general  Judgment 
against  the  owner  of  the  land  for  the  ma- 
terial furnished,  for  the  simple  reason  that 
he  Is  no  party  to  the  contract  for  the  pur- 
chase of  the  materiaL  Manck  ▼.  Rosser,  126 
Oa.  268,  271,  65  S.  Bi  32.  The  owner  is 
brought  into  the  case  and  made  a  party  for 
the  purpose  of  foreclosing  the  lien  on  bis 
property,  where  the  plaintlfC  has  complied 
'With  the  statute  regarding  the  record  and 
foreclosure  of  his  lien.  There  is  no  prayer 
In  the  petition  for  a  general  Judgment 
against  the  defendant  Langley,  but  the  ver- 
dict is  general  in  its  terms,  and  Is  against 
W.  B.  Langley  as  well  as  the  W.  H.  Mitchell 
Company,  the  contractor;  and  we  hold  that 
it  is  a  general  verdict  against  the  contractor 
and  the  owner  of  the  premises.  And,  this 
being  so,  we  think  the  verdict  is  erroneous  as 
against  the  defendant  W.  B.  Langley.  But 
a  new  trial  will  not  be  ordered  if  the  defend- 
ant In  error  will,  wltbln  30  days  from  the 
filing  of  the  remittitur  in  the  court  below, 
write  off  frwn  the  verdict  and  Judgment  the 
general  finding  against  W.  B.  Langley,  leav- 
ing as  to  him  only  a  verdict  and  Judgment  es- 
tablishing a  si)eclal  lien  against  the  premls- 
ee;   otherwise  a  new  trial  is  ordered. 

[2]  2.  Error  is  assigned  because  the  court, 
as  it  was  alleged,  directed  the  Jury  to  re- 
turn a  verdict  against  W.  H.  Mitchell  Com- 
pany, one  of  the  defendants,  after  the  Jury 
was  discharged  from  the  consideration  of  the 
case,  and  after  another  case  had  been  tried 
and  a  verdict  rendered  by  the  same  jury. 
After  the  Jury  had  retired  to  their  room  in 
this  case  and,  returned  a  verdict,  another 
case  was  tried  before  the  same  jury,  and  a 
default  verdict  was  taken;  and  after  the  two 
previous  verdicts  had  been  published  the 
plaintiff's  attorney  discovered  that  there  was 
no  verdict  rendered  against  W.  H.  Mitchell 
Company.  Upon  motion  the  court  instructed 
the  jury  to  retire  again  to  their  room  and 
render  a  verdict  as  to  W.  H.  Mitchell  Com- 
pany. It  is  Insisted  that  the  facts  set  out 
above  rendered  the  verdict  In  this  case  void, 
and  therefore  that  a  new  trial  should  be 
granted.    The  trial  judge  certified  that: 

"The  jury  had  not  dispersed,  but  was  still  sit- 
ting in  the  box,  a  default  verdict  was  rendered 
by  it,  and  a  witness  sworn.  Counsel  was  pres- 
ent when  the  jury  was  sent  out,  and  made  no 
objection.  They  knew  the  default  verdict  had 
been  reached." 

The  trial  Jndge  treated  the  case  as  still 
being  with  the  jury,  and  instructed  them 
with  reference  to  amending  the  verdict,  and 
they  retired  and  brought  In  a  verdict  in  ac- 
cordance with  Ills  Instructions.  A  court 
should  not  try  two  cases  at  the  same  time. 


or  try  part  of  a  ease,  snapend,  try  another 
case,  and  then  return  to  the  first  case  and 
complete  it,  without  the  consent  of  parties 
or  their  counsel.  When  a  case  Is  begun  it 
should  be  completed  before  the  Jury  in  that 
case  is  called  upon  to  render  a  verdict  in 
anotj^er  case.  But,  In  view  of  the  trial 
Judge's  certificate,  we  think  the  plaintiff  in 
error  waived  whatever  right  of  objection  he 
might  have  had  to  the  proceedings  with  re- 
spect to  the  Jury.  Els  counsel  was  present 
in  court  and  made  no  objection;  and  he 
cannot,  after  verdict,  be  heard  to  say  that 
this  action  on  the  part  of  the  court  and  Jury 
will  be  cause  for  a  new  trial.  He  should 
have  objected  at  the  time;  and,  not  having 
done  80,  his  complaint  comes  too  late.  Bber- 
hart  V.  State,  47  Ga.  598  (5) ;  Shropshire  v. 
Johnson,  62  Oa.  359,  360. 

Judgment  affirmed,  on  condition.  All  the 
Justices  concur. 

(143  Oa.  702) 
JOHNSON  V.  VASSAB. 
^Supreme  Court  of  Georgia.     July  13,  1915.) 

(SyOaliu  hy  tlu  Oourt.) 

PlXAOnrO    4=>22B— DEinrBSEB— AUXITDMXNT— 
AXLOWARCK. 

From  the  bill  of  exceptions  in  the  present 
cese  the  following  appears:  Upon  a  demurrer 
filed  to  a  petition  in  a  bail  trover  action  the 
court  entered  the  following  judgment:  "This  de- 
murrer coming  oil  to  be  heard,  and  after  argu- 
ment, the  same  is  sustained  oa  each  and  every 
ground,  with  20  days'  leave  i^ven  plaintiff  to 
amend  his  petition.  This  January  22,  1914. 
[Signed]  W.  D.  Ellis,  Judge  of  SuperiM- 
Court,  Atlanta  CiKcuit.''  -^Ilie  plaintiff,  in 
compliance  with  this  jodgment,  filed  in  the 
clerk's  office  a  paper  purporting  to  be  an  amend- 
ment to  the  petition,  on  the  back  of  which  ap- 
peared the  following  entry:  "Filed  in  office 
this  10th  day  of  February,  1914.  W.  W.  Clark. 
Deputy  Clerk."  On  the  20th  day  of  June, 
1914,  the  defendant  made  a  motion  to  dismiss 
the  plaintifiTs  petition,  "for  that  no  amendmoit 
was  had  and  allowed  in  compliance  widi  the 
order"  of  January  22d ;  and  at  the  hearing  of 
this  motion,  on  June  24th,  the  court  passed  the 
following  judgment:  "This  motion  coming  on 
to  be  heard,  after  argument  of  counsel,  same 
is  denied.  George  Ia  B^  Judge  of  the  Su- 
perior Court,  Atlanta  Circuit."  To  this  judg- 
ment the  defendant  excepted.  Beld,  tliat  this 
was  error.  A  proposed  amendment  cannot 
properly  be  so  filed  as  to  become  a  part  of  the 
record,  until  it  has  been  allowed.  Merely  hav- 
ing it  filed  will  not  suffice.  It  is  not  a  sufficient 
compliance  with  an  order  allowing  a  party  20 
days  to  amend  his  pleading  to  file  a  proposed 
amraidment  without  any  allowance  thereof. 
Richards  v.  Shields,  138  Ga.  583,  75  S.  E.  602, 
and  citations. 

(a)  In  Olds  Motor  Works  v.  Olds  Oakland 
Co.,  140  Ga.  400,  78  S.  E.  902,  no  motion  to 
dismiss,  like  that  in  the  present  case,  was  in- 
volved. 

(b)  If  notice  to  the  adverse  party  of  the  pro- 
posed amendment,  and  opportunity  on  his  part 
to  object,  has  not  been  had  before  it  is  pre- 
sented and  allowed  to  tie  filed,  the  rights  of  the 
parties  might  petliaps  be  preserved  by  an  order 
allowing  an  amendment  to  be  filed  subject  to 
objection  or  to  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  U  575-^83;    Dec.  Dig.  «»=»225.] 
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Error  from  Superior  Court,  Fnlton  County; 
G«o.  li.  Bell,  Judge. 

Action  by  Bessie  Vassar  against  W.  A. 
Jobnson.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Gober  &  Jackson,  of  Atlanta,  for  plaintiff 
In  error.  John  W.  Cox,  of  Atlanta,  for  de- 
fendant In  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concur. 


OttOiu  m.) 
ADAMS  T.  FOSTER  et  al   (two  eases). 
(No.  445.) 
(SofwoiM  Coan  of  Georgia.     July  18,  1915.) 

(ByllahUM  iy  the  Oouri.) 

1.  Law  or  thx  Cask. 

In  an  action  of  complaint  for  land,  the 
defendant  pleaded  an  equitable  defense.  On  a 
former  trial  the  court  adjudged  that  the  plain- 
tiff recover  the  premises,  provided  the  defend- 
ant failed  to  pay  to  the  plaintiif  a  stated 
amount,  with  interest  On  review  that  judg- 
ment was  reversed,  because  of  error  in  the 
allowance  of  interest.  Adams  v.  Foster,  141 
Ga.  438,  81  S.  E.  201.  By  consent,  the  case 
was  retried  on  the  same  record,  by  the  court 
without  a  jury.  The  judgment  is  in  accord 
with  the  ruUng  formerly  made  in  the  case,  and 
is  sopported  by  the  evidence. 

2.  Rbckitbbb  «=9l4  —  AFPoiNnounr  — 

GxOUn  DB— DlSOBBTIOH. 

An  auxiliary  petition  ■Wa»  filed  for  the 
appointment  of  a  receiver  to  protect  the  prop- 
erty and  impotmd  the  rents,  on  the  ground  of 
the  defendant's  insolvency  and  the  insufficiency 
of  the  property  to  discharge  the  balance  due  on 
the  purchase  price.  There  was  no  abuse  of  dis- 
cretion in  malting  such  appointment. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  !$  21-28;  Dec.  Dig.  «=9l4.] 

Error  from  Superior  Court,  Fulton  County; 
W.  D.  Ellis,  Judge. 

Actions  between  Mrs.  Ii.  D.  Adams  and  W. 
A.  Foster  and  others.  From  the  Judgments, 
Mra  Adams  brings  error.    Affirmed. 

J.  B.  Stewart,  of  Atlanta,  for  plaintlfl  In 
error.  Etherldge  8c  Etherldge,  of  Atlanta, 
for  defendants  In  error. 

EVANS,  P.  J.  Judgment  afOrmed.  AU  the 
Justices  concur. 

a«  Oa.  684)  ^"''^^ 

MARBUT  T.  EMPIRE  LIFE  IN&  CO. 

(No.  431.) 

(Supreme  Court  of  Georgia.     July  10,  1915.) 

(Byllaiut  by  the  OovrtJ 
Insukarck      «=>146,      290  —  Gitakantkbi) 

DOUBLB    iNDEUNrrY   INSUBANCB— CONSTBUC- 

TioN  or-  Policy— DSATK  of  Bireficiaby— 

PETinOR. 

Where  a  contract  of  "guaranteed  double 
indemnity"  insurance  provided  that  the  com- 
pany agreed  to  pay  the  insured  "one  thousand 
($1,000.00)  dollars^'  on  the  "death  of  bene- 
ficiary," and,  by  a  subsequent  clause  of-  the 
contract,  that,  "if  the  name  of  a  person  over  21 
and  under  66  years  of  age  is  stated  as  the 
beneficiary  hereunder,  then  in  the  event  of  the 


death  of  said  beneflclarr  Smtag  (be  life  of  tiie 
insured,  while  this  poUcy  is  of  force,  being 
caused"  by  accident  as  provided  in  the  policy, 
the  company  would  pay  the  insured  the  sum  ot 

t  1,000,  and  where,  after  the  death  of  the  bene- 
ciary,  it  appeared  from  a  petiticm  filed  by  the 
insured  against  the  company,  to  recover  the  sum 
of  $1,0(X>  on  account  of  liis  death,  that  the  bene- 
ficiary was  67  years  of  age  at  the  date  of  issu- 
ance of  the  policy,  a  demurrer  to  the  petition 
was  properly  sustained. 

(a)  This  is  so  regardless  of  the  caoae  of 
death  of  the  beneficiary. 

(b)  The  contract  is  to  be  considered  in  its 
entirety,  so  as  to  give  force  and  effect  to  each 
material  clause. 

[Ed.  Note.— For  other  cases,  see  Inaorance, 
C^t  Dig.  is  292,  294-298,  671;  Dec  Dig.  «=> 
146,  200.] 

Error  from  Superior  Gonrt,  FiatOD  County; 
George  L.  Bell,  Judge. 

Action  by  M.  B.  Marbnt  against  the  Em- 
pire Life  Insurance  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Hewlett,  Dennis  &  Whitman,  of  Atlanta, 
for  plaintiff  in  error.  lattle,  Powell,  Smith 
&  Goldstein,  of  Atlanta,  fOr  defendant  in  er- 
ror. 


HILL,  J.  Milton  B.  Marbut  procored  a 
policy  of  Insurance  frran  the  Empire  Life  In- 
surance Company,  Icnown  as  "double  indem- 
nity insurance."  The  policy,  so  far  aa  con- 
sidered material,  is  as  follows: 

"Empiro  Life  Insurance  Company,  Atlanta, 
Georgia,  by  this  policy  of  insurance  agrees  to 
pay  one  thousand  ($1,000.00)  dollars. 'at  the 
home  office  of  the  company  in  Atlanta,  Georgia, 
as  follows:  [The  beneficiary]  to  John  Isaac 
Marbut  (father),  or,  if  the  insured  survives 
the  aforesaid  beneficiary,  to  the  executors,  ad- 
ministrators, or  assigns  of  the  insured,  im- 
mediately on  approval  of  proofs  of  the  death 
of  the  insured  during  the  continuance  of  this 
contract  [The  insured]llilton  B.  Marbnt  of 
Lithonia,  county  of  De  Kalb,  state  of  (Seorgia. 
Guaranteed  double  indemni<y.  The  company 
guarantees  to  pay  under  this  policy:  (l)  Two 
thousand  ($2,000.00)  dollars  death  by  aoddent 
(2)  One  thousand  ($1,000.00)  dollars  death  by 
other  cause.  (3)  One  thouednd  ($1,0(X)lOO) 
dollars  total  disability,  payable  in  ten  equal 
annual  installments.  (4)  One  thousand  ($1,- 
000.00)  dollars  death  ot  beneficiary.  •  •  • 
(B)  During  the  premium-payment  period,  snl>- 
ject  to  the  limitations  hereinafter  stated,  if 
the  principal  contract  is  in  force,  if  tiie 
name  of  a  person  over  21  and  under  60 
years  of  age  is  stated  as  the  benefidaiy 
hereunder,  then  in  the  event  of  the  death  of 
said  beneficiary  during  the  life  of  the  inmired, 
while  this  policy  is  in  force,  being  caused,  in- 
dependently of  any  and  all  other  caiuieB,  by 
bodily  injury  effected  exclusively  and  directly 
by  external  and  violent  and  accidental  means, 
and  occurring  within  ninety  days  ot  the  event 
causing  such  injury,  and  provided  such  injury 
is  sustained  while  riding  as  a  passenger  in  or 
on  a  place  provided  for  the  re^pilar  occupancy 
of  passengers  in  a  railway  tram  or  street  ear 
propelled  by  cable  or  compressed  air  or  elec- 
tricity or  gasoline  or  naphtha  or  steam  and 
provided  by  a  common  carrier  for  the  regular 
transportation  of  passengers  only,  or  while  rid- 
ing on  an  elevator  provided  for  passenger  serv- 
ice, immediately  upon  the  receipt  and  approval 
of  proofs  of  death  of  said  beneficiary,  the  com- 
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pany  will  pay  to  tbe  Insared  Milton  B.  Mar- 
but  the'snm  o<  one  tbonsand  (91,000.00)  dol- 
lars." 

The  plalntlflT,  MUton  B.  Marbut,  brought 
suit  against  the  Insurer,  and  alleged,  bo  far 
as  material  to  be  set  out  here,  substantially 
as  follows:  The  beneficdary  named  in  the 
policy,  John  Isaac  Marbut,  died  on  July  20, 
1913,  of  paralysis,  and  Immediately  after  his 
death  the  plaintiff  notified  the  defendant  of 
the  fact,  and  offered  to  make  proof  of  the 
death  and  otherwise  to  comply  with  the 
terms  and  conditions  of  the  policy  with  re- 
spect to  proof  of  death  and  loss ;  but  defend- 
ant refused  to  accept  the  proof,  insisting  that 
the  death  was  not  covered  by  the  terms  of 
the  policy,  and  that  there  was  no  liability  on 
Its  part  to  pay  plaintiff  any  amount  on  ae- 
conut  of  such  death.  FHaintiff  made  demand 
on  defendant  for  the  payment  of  the  $1,000, 
as  agreed  and  guaranteed  to  be  paid  to  him, 
and  defendant  failed  and  refused  to  pay 
plaintiff;  and  plaintiff  alleges  that  the  re- 
fusal to  pay  was  in  bad  faith.  He  sued  to 
recover  $1,000,  and  $250  as  reasonable  attor- 
ney's fees  for  prosecuting  the  case.  It  was 
alleged  that  the  policy  was  executed  by  the 
defendant  to  the  plaintiff  on  September  16, 
1908,  by  the  terms  of  which  defendant,  among 
other  things,  agreed  to  pay  to  plaintiff  $1,- 
000  upon  the  deiath  of  the  above-named  b«i- 
eficiary,  the  father  of  petitioner;  "said  John 
Isaac  Marbut  being  of  the  age  of  sixty-seven 
(67)  years  at  the  date  of  the  execution  and 
issuance  of  the  poUcy."  The  defendant  de- 
murred to  the  petition,  on  the  grounds,  among 
others: 

"That  the  policy  sued  on  does  not  obligate 
the  defendant  to  pay  to  the  plaintiff  any  sum 
whatever  upon  the  death  of  Jonn  Isaac  Marbut, 
becaooe  at  the  time  of  the  issuance  of  the  pol- 
icy he  was  sixty-seven  (67)  years  of  age,  and 
that  under  the  terms  of  the  policy  the  bene- 
ficiary whose  death  might  create  any  liability 
on  the  part  of  the  defendant  mnst  be  between 
the  ages  of  twenty-one  (21)  and  sixty  (60)  years; 
and  because  it  appears  that  the  death  of  the 
beneficiary  was  caused  by  paralysia,  which  is 
not  covered  by  the  policy." 

The  court  sustained  the  demurrer,  and  the 
plaintiff  excepted. 

So  the  case  is  here  on  petition  and  demur- 
rer, and  the  facts  alleged  must  be  talcen  as 
true.  From  the  above  allegations  it  will  be 
se^i  that  the  beneficiary  was  67  years  old 
when  the  policy  was  Issued,  one  condition  of 
wlilch  Is  that  the  beneficiary  must  be  be- 
tween the  ages  of  21  and  60  years.  But  it  Is 
insisted  that  the  policy  on  its  face  guaran- 
teed unconditionally  the  payment  by  the  in- 
surer to  the  insured  of  $1,000  in  the  event  of 
tbe  death  of  the  beneficiary,  vrithout  any 
quaUfication  or  condition  whatever;  and 
tta^t  as  the  subsequent  clause  of  the  policy, 
which  referred  to  the  age  of  the  lieneficiary, 
did  not  refer  by  Its  terms  to  the  face  of  the 
policy,  or  vice  versa.  It  could  not  rdate  to 
tbe  beneficiary,  and  therefore  the  former  un- 


conditional cUnse  prevailed.  We  cannot 
agree  to  this  contention.  The  whole  contract 
mnst  be  construed  together,  so  as  to  give  ef- 
fect to  each  material  and  valid  clause  there- 
of. It  would  be  contrary  to  all  rules  of  con- 
struction to  select  one  clause  In  a  contract 
and  construe  it  to  the  exclusion  of  other 
clauses  bearing  on  and  affecting  tbe  same 
subject-matter,  and  at  variance  with  it.  It 
is  not  a  question  of  amblg^ulty,  as  argued,  for 
both  clauses  are  perfectly  clear,  when  stand- 
ing alone.  It  Is  a  question  of  the  meaning 
of  both  clauses  of  the  contract,  when  con- 
strued together.  They  both  refer  to  the 
death  of  the  beneficiary;  and,  construing 
them  together,  we  think  the  meaning  is  that 
tn  case  of  the  death  of  the  beneficiary,  who 
must  be  between  the  ages  of  21  and  60  years 
at  tbe  time  of  tbe  taking  out  of  the  policy  by 
the  Insured,  tbe  latter  would  be  entltjled  to 
the  sum  of  $1,000,  provided  the  death  of  the 
beneficiary  was  caused  in  the  manner  stated 
in  the  contract  But,  if  tbe  beneficiary  was 
more  than  60  years  at  the  date  of  the  issu- 
ance of  tbe  policy,  then,  under  the  contract, 
the  Insured  could  not  recover.  It  api>earing 
from  the  petitlcm  that  the  beneficiary  was 
67  years  of  age  at  the  time  of  the  Issuance 
of  the  policy,  the  Insured  cannot,  under  the 
contract,  recover  for  his  death.  And  this  Is 
so  regardless  of  tbe  cause  of  his  death.  The 
court  did  not  err  in  sustaining  the  demurrer. 
Judgment  affirmed.  AU  the  Justices  con- 
cur. 

tt«  Ga.  688) 

TOWAI/IGA  FALLS  POWER  CO,  v.  FOS- 
TER,    (No.  440.) 

(Supreme  Court  of  Geori^a.     July  10,  1915.) 
(Bytldbut  (y  the  Conrt.) 

X.  DEMUBBEB— AHENOltKNT    OB    FKTITIOR, 

The  special  demurrers  were  met  by  amend- 
ment, and  the  petition  as  amended  was  suffi- 
cient to  withstand  a  general  demurrer. 

(a)  A  number  of  the  qoestiona  raised  by  tlie 
petition  and  demurrer  are  controlled  by  the 
decision  in  the  case  of  Central  Georgia  Power 
Co.  -f.  Stubbs,  141  Ga.  172,  80  S.  B.  636,  which 
was  published  subsequently  to  the  trial  in  the 
court  below.  Only  such  questions  will  be  de- 
termined now  as  have  not  t>een  formerly  ruled. 

2.  Statutes  ®=>117— Title  of  Act— Venus. 
The  act  of  1912  (Acts  1912,  p.  66),  which 
fixes  the  venue  of  suits  against  electnc  com- 
panies, etc..  is  not  unconstitutional,  as  being  in 
violation  of  article  3,  S  7,  par.  8,  of  the  Con- 
stitution of  the  state  of  Georgia  (Civ.  Code 
■1910,  i  6437),  which  provides  that  "no  law  or 
oidiuance  shall  pass  wtiich  refers  to  more  than 
one  subject-matter,  or  contains  matter  different 
from  what  is  expressed  in  tbe  title  thereof." 
Service  is  inciaent  and  germane  to  the  venue 
of  suits,  and  in  fixing  venue  provision  must 
also  be  made  for  the  service  of  suits.  That  the 
act  of  1912  provides  for  service  in  cases  where 
the  venue  is  also  fixed  by  the  act  and  is  com- 
prehended in  the  caption  does  not  render  the 
act  repugnant  to  the  constitational  inhibition 
quoted  above, 

[Ed,  Note,— For  otlter  cases,  see  Statutes, 
Cent  Dig.  §§  154-167;    Dec,  Dig,  «S=»117.] 
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5.  Statittbs  «=3l38— Amekdicewt  —  Refeai. 

BT  lUFUCATIOR. 

Kor  is  it  in  violation  of  article  3,  8  7>  P^x. 
17,  of  the  Constitution  (Civ.  Code  1910,  { 
6445),  which  provides  that  "no  law,  or  section 
of  the  Code,  shall  be  amended  or  repealed  by 
mere  reference  to  its  tiUe,  or  to  the  number  of 
the  section  of  the  Code,  '  but  the  amending 
•  •  •  act  shall  distinctly  describe  the  law 
to  be  amended  or  repealed,  as  well  as  the  altera- 
tion to  be  made."  This  provision  of  the  Con- 
stitution has  no  application  to  repeals  by  im- 
?Ucation  (Nolan  v.  Central  Georeia  Power  Co., 
34  Ga.  201  [3],  67  S.  B.  656;  (Sty  of  Carters- 
ville  V.  McGinnis,  142  Ga.  71,  82  S.  E.  487). 
and  it  is  only  by  implication  that  the  act  of 
1912,  snpra,  amends  or  repeals  Oiv.  Code  1910, 
I  2798,  in  ao  far  as  that  section  conflicts  with 
the  act 

[Ed.    Note.— Por    other   cases,    see    Statutes, 
Cent  Dig.  i§  205,  206;   Dec.  Dig.  «=>138.] 
4,  STATtmBS  "SssSS  —  Gbkekal  Laws— Kkou- 

I.ATION  OF  KLECTRIC  COMPANIES. 

The  act  of  1912  (Acts  1912,  p.  66)  is  not 
repaenant  to  the  provision  of  the  Constitution 
of  this  state  which  declares  that  "laws  of  a 
general  nature  shall  have  uniform  operation 
throoghout  the  state,  and  do  special  law  shall 
be  enacted  in  any  case  for  which  provision  has 
been  made  by  an  existing  general  law."  Const, 
art  1,  f  4,  par.  1.  The  act  of  1912  is  a  gen- 
eral law  operating  through  the  state,  and  does 
no  violence  to  the  provisions  of  the  Constitu- 
tion just  quoted.  Jefferson  Fire  Insurance  Co. 
V.  Brackin,  140  Ga.  637,  79  S.  B.  467. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  ||  94.  95;    Dec.  Dig.  «=»85.] 

Error  from  Superior  Court,  Bntts  County; 
Robt  T.  Daniel,  Judge. 

Action  between  the  Towaliga  Falls  Power 
Company  and  W.  H.  Foster.  Judgment  for 
the  latter,  and  the  former  brings  error.  Af- 
firmed. 

Cleveland  &  Goodrich,  of  Griffin,  and  W.  E. 
Watkins,  of  Jacl^son,  for  plaintiff  in  error. 
C.  L.  Redman,  of  Jadcson,  for  defendant  in 
error, 

HILL,  J.  Judgment  aflSrmed.  All  the 
Justices  concur. 


(143  0<L.  uo 

FLETCHER  et  al.  v.  BOOTH.     (No.  427.) 
(Supreme   Court   of   Georgia.     July   3,   1915.) 

fSyllabui  hv  the  Court.) 

Habeas  CoBPtis  iS=»114— Custodt  of  Child 

— Award. 

Under  the  nndisputed  evidence  contained 
in  the  record,  the  judge  of  the  superior  court, 
upon  the  hearing  of  the  certiorari  brought  to 
review  a  judgment  of  the  ordinary  sitting  as  a 
habeas  corpus  court  properly  sustained  the 
certiorari  and  rendered  final  judgment  directing 
the  ordinary  to  enter  judgment  awarding  the 
custody  of  an  infant  child  to  the  petitioner. 

[Ed.  Note. — For  other  cases,  see  Habeas 
Corpus,  Cent  Dig.  {  116 ;    Dec.  Dig.  «=s>114.] 

Error  from  Superior  Court,  Tift  County; 
W.  E.  Thomas,  Judge. 

Action  by  H.  O.  Booth  against  G.  W. 
Fletcher  and  another.  Judgement  for  plain- 
tiff on  certiorari,  and  defendants  bring  error. 
Affirmed. 


On  the  19th  day  of  October,  1912,  there 
came  on  to  be  tried,  before  the  ordinary  of 
Tift  county,  the  case  of  H.  O.  Booth  against 
G.  W.  Fletcher  and  Mrs.  G.  W.  Plctdier; 
the  same  being  a  petition  for  habeas  corpus, 
brought  to  recover  the  possession  of  one  Jes- 
sie Fletcher,  a  child  about  ten  years  of  age. 
Upon  the  hearing  the  ordinary  granted  an 
order  awarding  the  custody  of  the  child  to 
the  defendants.  The  plaintiff  presented  to 
the  judge  of  the  superior  court  hlB  petition 
for  a  writ  of  certiorari,  which  was  sanction- 
ed ;  and,  when  It  came  on  for  hearing;,  the 
judge  passed  the  following  order: 

"This  matter  having  been  submitted  to  me 
in  open  court  at  the  December  term,  1912.  up- 
on consideration  It  is  very  evident  that  the 
honorable  ordinary  committed  error  in  failing, 
under  the  testimony,  to  award  the  custody  of 
the  <9iild  to  the  plaintiff  in  the  case.  It  would 
be  reversible  error  in  me  now  to  hold  other- 
wise. Accordingly  it  is  ordered  that  a  new 
trial  be  granted  in  the  case;  and  that  the  mat- 
ter be  sent  back  to  the  ordinary,  with  instruc- 
tions." 

On  the  15th  day  of  November,  1913,  the  pe- 
tition for  habeas  corpus  came  on  to  be  heard 
before  the  ordinary,  who,  after  hearing  the 
evidence  on  both  sides,  passed  an  order  In 
which  the  custody  of  the  chUd  was  again 
awarded  to  the  defendants.  The  plalntiil 
again  sued  out  a  writ  of  certiorari  to  have 
reviewed  this  latter  judgment.  On  the  11th 
day  of  July,  1914,  after  hearing  the  petition 
for  certiorari,  the  court  passed  an  order  sus- 
taining the  petition,  and  further  adjudging 
that  the  custody  of  the  child  be  awarded  to 
the  petitioner,  and  making  final  disposition 
of  the  cause  by  ordering  that  the  ordinary 
enter  up  Judgment  awarding  the  custody  of 
the  child  to  the  petitioner,  without  further 
hearing.  To  this  order  the  defendants  ex- 
cepted. 

J.  S.  Rldgdlll  and  Fulwood  ft  Skeen,  all  of 
Tlfton,  for  plaintiffs  in  error.  R.  Eve  and 
R.  D.  Smith,  both  of  Tlfton,  for  defendant 
In  error, 

BECK,  J.  (after  stating  the  facts  as  above). 
We  are  of  the  opinion  that  the  court,  under 
the  evidence  In  the  case,  was  authorized  to 
enter  the  Judgment  complained  of.  The  un- 
disputed evidence  shows  that  the  mother  of 
the  child  in  question  was  a  widow  at  the 
time  when  the  Illness,  which  resulted  In  her 
death,  came  upon  her.  A  few  days  before 
her  death,  and  during  her  last  sickness,  she 
said  to  the  petitioner  that  she  wanted  him 
to  take  the  child  back  home  with  him ;  that 
he  had  been  like  a  father  to  her;  that  she 
knew  she  (the  mother)  viras  going  to  die.  and 
she  wanted  petitioner  to  take  the  child  and 
rear  her  like  one  of  his  own  children.  And 
petitioner,  who  was  the  brother  of  this  moth- 
er of  the  Infant  child,  agreed  to  the  proposi- 
tion then  made.  He  did  take  the  child  home 
with  him,  and  treated  her  as  one  of  his  own 
children.    The  mother  died  shortly  after  tbe 
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GODTersatlon  referred  to.  Petitioner  sent  the 
child  to  school  from  January  until  Jnly,  and 
then  allowed  her  to  visit  ber  grandparents, 
the  defendants  in  the  habeas  corpus  proceed- 
ing; the  latter  having  made  a  request  of  pe- 
titioner to  allow  the  child  to  visit  them. 
When  the  child  had  been  with  the  grand- 
parents for  some  time,  they  refused  to  allow 
ber  to  return  to  petitioner,  and  insisted  that 
tbey  had  the  right  to  keep  ber. 

It  appears  from  the  evidence  that  Mr. 
Booth  and  his  wife,  as  well  as  Mr.  Fletcher 
and  his  wife,  are  anxious  to  have  the  child 
In  their  family.  The  uncontroverted  evidence 
shows  that  there  la  no  question  as  to  the  fit- 
ness of  either  Booth  or  Fletcher  to  have  the 
custody  of  this  child.  They  are  both  amply 
able  to  take  care  of  ber,  rear  ber  properly, 
and  to  send  her  to  school.  In  either  home 
the  child  would  be  under  good  influences  and 
well  provided  for.  It  Is  not,  therefore,  a 
question  of  talcing  the  child  from  the  borne  of 
one  in  whose  custody  the  dying  mother,  the 
Bole  surviving  parent,  left  her,  and  giving  the 
custody  to  one  better  prepared  to  properly 
rear  and  educate  the  child,  and  thereby  en- 
hance the  child's  welfare.  And  it  would  seem 
that  any  other  order  that  might  have  been 
passed  In  this  case  would  have  been  contrary 
to  law  and  evidence.  The  mother  had  the 
rlpht  (the  father  being  dead)  to  give  the  pos- 
.sesslon  of  this  child  of  tender  years  to  the 
brother,  that  he  might  rear  and  educate  her. 
The  brother  had  accepted  the  request  and  of- 
fer of  the  sister^  and  bad  complied  faith- 
fully with  his  oDllgatlon.  Under  such  cir- 
cumstances. It  would  have  been  a  clear  mis- 
carriage of  justice  for  a  court  to  have  award- 
ed the  custody  of  the  child  to  the  grand- 
parents. 

Judgment  affirmed.  All  tbe  Justices  con- 
cur. 


(1«  Ga.  677) 

PLANE  et  al.  v.  WALKER.     (No.  436.) 
(Supreme   Court  of   Georgia.     July   8,   1915.) 

(Syllahut  ttf  the  Court.) 

1.  Instecctionb— Nbw   Tbial. 

When  considered  in  tbe  light  of  the  plead- 
ings and  the  evidence  and  the  entire  ctiarge,  the 
excerpts  from  the  charge  which 'are  complained 
of  show  no  error  requiring  the  grant  of  a  new 
trial 

2.  Sttfticibncy  of  Evidence. 

The  evidence  was  sufficient  to  support  the 
verdict. 

Error  from  Superior  Court,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Action  between  W.  F.  Plane  and  others  and 
J.  M.  Walker.  From  the  Judgment,  the  par- 
ties first  mentioned  bring  error.    Affirmed. 

W.  O.  Wilson,  of  Atlanta,  for  plaintiffs  in 
error.  Edgar  Latham,  of  Atlanta,  for  de- 
fendant in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
tbe  Justices  concur. 


a43  Ol.  6E4) 

TOUMANS  et  aL  v.  MORGAN.    (No.  480.) 
(Supreme  Court   of   Georgia.     July  3,   1915.) 

(HyUabiu  ly  the  Court.) 
Review  on  Appeai-. 

No  complaint  having  been  made  of  any  rul- 
ing of  tbe  court  made  during  tbe  trial,  and 
the  evidence  being  sufficient  to  authorize  tbe 
verdict,  there  was  no  error  in  overruling  the 
motion  for  a  new  trial. 

Error  from  Superior  Court,  J^  Davis 
County;   0.  B.  Conyers,  Judge. 

Action  between  J.  E.  Toumans  and  others 
and  Matilda  Morgan.  From  the  judgment, 
the  parties  first  mentioned  bring  error.  Af- 
firmed. 

S.  D.  Dell,  J.  C.  Bennett,  and  J.  M.  Swain, 
Jr.,  all  of  Hazleburst,  for  plaintiffs  in  error. 
Grant  &  Refers,  of  Hazleburst,  and  W.  W. 
Bennett,  of  Baxley,  for  defendant  In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(143  Oa.  6S7) 
BODGERS  V.  McCUNB  et  aL     (No.  432.) 
(Supreme   Court   of   Georgia.     July  8,   1915.) 

(Syllabus  hy  the  Court.) 

JUDOUENT       ®=>5I8  —  DBCSEK        PROTECTING 
HoirESTEAD— COLLATEBAi     A^TTACK. 

Where  an  equitable  petition  was  bronght 
by  one  who  purchased  a  lot  vf  lund,  during  the 
existence  of  a  homestead  thereon,  at  a  sheriff's 
sale  under  the  levy  of  a  fi.  fu.,  against  the  sur- 
viving beneficiuries  of  the  homestead  estate,  al- 
leging that  the  legal  title  was  in  the  plaintiff, 
that  the  homestead  estate  had  terminated  by 
reason  of  the  fact  that  the  head  of  tbe  famihr 
was  dead,  that  his  alleged  widow  (who  in  real- 
ity was  never  his  legal  wife)  had  abandoned  the 
property,  that  the  children  were  of  legal  age, 
that  tbe  homestead  property  was  unoccupied 
and  the  houses  thereon  were  falling  into  decay, 
and  that  the  defendants  were  attempting  to  sell 
tbe  property,  and  praying  that  the  homestead 
be  declared  at  an  end,  that  tbe  title  to  the  land 
and  the  right  of  possession  be  decreed  to  be  in 
the  plaintiff,  that  he  be  put  in  possession,  and 
that  the  defendants  be  enjoined  from  taking  poa- 
sesaion  of  or  selling  or  attempting  to  sell  the 
land  in  controversy,  and  where  the  petition 
showed  that  in  a  former  suit  a^inst  hiin  a  de- 
cree had  been  rendered,  enjoining  the  plaintiff 
from  taking  po^ession  of  tbe  property  in  ques- 
tion until  the  termination  of  the  homestead, 
"and  then  tbe  injunction  be  dissolved,"  and 
where  the  recitals  in  the  petition  were  not  suffi- 
cient to  show  ttiat  the  homestead  had  terminat- 
ed, and  only  collaterally  sought  to  attack  its 
validity,  it  was  not  error  to  dismiss  such  peti- 
tion on  motion. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  961.  962;    Dec.  Dig.  <8=518.] 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Action  by  Bobt.  L.  Rodgers  against  Sarah 
McCuue  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Bobt  L.  Rodgers,  of  Beaumont,  Tex.,  for 
plaintiff  in  ^rror. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 
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WOOt>  et  al.  T.  mCB.    (No.  429.) 
(Supreme   Court  of  Oeonia,     July  8,   1916.) 

(8yUah«t  btf  the  Court.) 

Tbubtb  <8=»17,  18,  371— EwroBCEMKNT— Peti- 
tion—SumciENcy  AOAINST  DEiraBRER. 
The   allegations   of   the  petition   failed   to 

show  a  valid  express  trust,  or  an  Implied  trust, 

or  a  parol  contract  enforceable  by  the  plaintiffs. 

Accordingly  there  was  no  error  in  dismissing 

the  petition  on  demurrer. 
[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 

Dut.  SS  1&-24,  588-599;  Dec  Dig.  «=>17,  18. 

371.] 

Error  from  Superior  0>art,  Laurens  Coun- 
ty; K.  J.  Hawkins,  Judge. 

Action  by  Mrs.  E.  E.  Wood  and  otheis 
against  W.  B.  Bice.  Judgment  for  defendant, 
and  plalntUfs  bring  error.    Affirmed. 

An  equitable  petition  was  filed  by  Mrs.  B. 
E.  Wood,  B.  B.  Wood,  J.  N.  Wood,  Mildred 
Wood,  and  Evelyn  Wood  (the  last  two  named 
being  minors  and  appearing  by  their  next 
friend,  J.  N.  Wood,  Sr.)  against  W.  B.  Bice. 
The  petition  alleged,  in  substance,  as  follows: 
Mrs.  El  E.  Wood  Is  the  wife  of  J.  N.  Wood, 
Sr.,  and  the  other  plaintiffs  are  their  chil- 
dren. Prior  to  1901  J.  N.  Wood,  Sr.,  had  been 
doing  business  for  a  number  of  years  with 
Peacock,  Hunt  &  West  Company  and  their 
predecessors,  naval  stores  factors.  Peter  Pea- 
cock was  a  member  of  tliis  firm,  and  was  the 
uncle  of  J.  N.  Wood,  Sr.  In  1901  J.  N.  Wood, 
Sr.,  was  engaged  in  managing  the  business  In 
'which  be  bad,  for  a  number  of  years,  been 
engaged  under  the  firm  name  of  E.  EX  Wood 
&  Co.,  said  E  E.  Wood  being  one  of  the  plain- 
tiffs in  this  case,  and  the  wife  of  J.  N.  Wood, 
Sr.  B.  B.  Wood  &  Co.  became  heavily  indebt- 
ed to  Peacock,  Hunt  &  West  Company,  the 
latter  holding  a  mortgage  on  all  the  property 
of  the  former.  This  mortgage  was  foreclosed, 
and  at  the  sale  John  E  Harris,  a  member  of 
the  firm  of  Peacock,  Hunt  &  West  Company, 
purchased  the  mortgaged  property  In  his  own 
name  and  received  deeds  to  It.  The  property 
at  that  time  was  worth,  upon  a  fair  market 
valuation,  flO,000.  After  the  sale  It  was 
agreed  between  John  EX  Harris  and  J.  N. 
Wood,  Sr.,  acting  for  the  plaintiffs,  that  for 
the  benefit  of  Wood's  family,  and  on  account 
of  the  relationship  of  Wood  to  Peacock,  and 
in  view  of  his  long  business  dealings  with 
the  Peacock  firm,  J.  N.  Wood,  Sr.,  should 
have  the  property  back,  for  his  wife  and  chil- 
dren, for  the  sum  of  $4,500,  which  was  ap- 
proximately one-half  of  the  mortgage  debt  for 
which  It  was  sold.  Upon  this  agreement  be- 
ing made.  Wood,  Sr.,  acting  for  the  plaintiffs, 
"arranged  to  procure"  the  money  necessary 
for  the  purchase,  except  $500.  For  the  loan 
of  this  $500  he  applied  to  the  defendant  W. 
B.  Rice,  who  was  the  brother  of  Mrs.  E.  E. 
Wood,  offering  him  7  per  cent  interest  Aft- 
er going  over  the  situation  with  Wood,  Bice 
declined  to  make  the  loan,  but  finally  agreed 
to  see  Harris,  the  purchaser  at  the  sale  of 


the  mortgaged  property,  and  "try  to  save  Ow 
property  *  *  *  to  the  said  Mrs.  E.  B. 
Wood  •  •  •  and  her  cblldren."  The 
next  day  after  this  agreement  Bice  aiipear- 
ed  at  the  borne  of  Wood,  Sr.,  and  told  him 
that  be  bad  arranged  to  pajr  the  entire 
amount  of  the  $i,SOO,  and  "would  save  the 
property  for  petitioners."  TTiereupon,  on 
September  26,  1902,  Harris  executed  a  legal 
title  to  the  property  In  question  to  Bloe  for 
the  consideration  of  $4,500.  At  the  time  stat- 
ed J.  B.  Harris— 

"understood  that  it  was  the  intention  of  peti- 
tioners, through  the  said  J.  N.  Wood.  Sr.,  to 
get  the  said  W.  B.  Bice  to  advance  the  necea- 
eary  money  to  save  the  said  property  for  peti- 
tioners if  he  would  do  so,  and  the  said  J.  E. 
Harris  understood  and  was  under  the  impres- 
sion, at  the  time  be  made  the  deed  to  the  said 
W.  B.  Bice,  that  the  said  W.  B.  Rice  was  ad- 
vancing the  money  in  order  to  save  the  said 
property  for  petitjoners.  •  •  •  It  was  the 
understanding  and  agreement  between  the  said 
W.  B.  Bice  •  •  •  and  J.  N.  Wood,  Sr.,  act- 
ing for  petitioners,  that  the  said  amount  of 
$4,500,  BO  advanced  as  above  mentioned  by  the 
said  Rice,  should  be  repaid  to  the  said  Bice 
with  interest  at  7  per  cent,  and  that  when 
said  sum  had  been  so  paid  *  •  •  the  said 
Bice  was  to  have  no  further  interest  in  said 
property,  and  was  to  relinquish  all  claim  thereta 
in  favor  of  your  petitioners.  There  was  no  re- 
striction in  the  agreement  aforesaid  that  the 
said  Bice  should  not  sell  off  any  part  of  the 
property  so  deeded  to  him  by  the  said  Harris, 
but  it  was  understood  and  agreed  that  he  ghoold 
account  to  petitioners  for  all  money  so  received 
by  him  in  the  sale  of  said  property,  and  petition- 
ers, who  were  living  on  said  property  at  the 
time  of  the  execution  of  the  deed  from  the 
said  Harris  to  the  said  Bice,  remained  in  po»- 
session  of  said  property,  paying  no  rent  there- 
for, upon  the  understanding  and  agreement,  had 
as  aforesaid  between  the  said  J.  N.  Wood.  Sr., 
for  their  benefit  and  thfe  said  Bice,  that  the 
said  Rice  should  be  paid  back ;  and  yonr  pe 
titioners  remained  in  possession  of  the  property 
described  in  the  said  deed  from  the  said  Harris 
to  the  said  Wood  for  the  said  term  of  four 
years,  on  the  agreement  and  understanding 
with  the  said  Bice  aforesaid  that  he  was  to  be 
paid  back  bis  said  loan  of  $4,5(X),  with  7  per 
cent  interest  and  that  if  he  sold  off  any  iMxt 
of  the  land  described  in  said  deed,  or  any  prop- 
erty described  in  said  deed,  the  purchase  mon- 
ey paid  for  said  property  should  be  applied  by 
him  on  the  said  $4,500  loan,  and  that  an; 
excess  which  he  received  over  and  above  the 
$4,600  should  be  paid  to  your  petitioners." 

In  pursuan'ce  of  the  understanding  and 
agreement  between  J.  N.  Wood,  Sr.,  and  Bice 
above  referred  to,  about  November  17,  1902, 
Rice  began  to  sell  off  the  property  to  wbidi 
be  had  secured  title  from  Harris,  with  the 
knowledge  and  consent  of  the  plaintiffs,  and 
continued  to  sell  from  time  to  time  until  he 
bad  sold  the  entire  property  and  received  the 
purchase  money  therefor.  Tti6  petition  con- 
tains a  detailed  statement  of  each  sale,  with 
the  consideration  thereof,  during  a  period  ex- 
tending from  1902  to  1910.  J.  N.  Wood,  Sr, 
acting  for  the  plaintiffs,  acquiesced  in  these 
sales  by  Rice,  relying  upon  the  understanding 
and  agreement  above  referred  to,  that  the 
sales  were  to  be  made  for  the  puriwee  of  pay- 
ing back  to  Bice  the  $4,500,  with  Interest 
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Plaintiffs  believed,  relying  upon  tbe  nnder- 
standing  and  agreement  had  with  Bice,  tliat 
any  amount  over  and  above  the  ^,500,  with 
interest  arising  from  said  sales,  was  received 
by  Bice  for  their  benefit,  and  would  be  paid 
to  them  by  bim.  Plaintiffs  allege  that  Bice 
has  collected  the  sum  of  $13,000  over  and 
above  the  amount  necessary  to  pay  back  the 
$4,500,  with  interest,  and  continues  to  hold 
the  same,  and  declines  and  refuses  to  pay 
to  the  plaintiffs  this  overplus,  in  violation  of 
bis  trust  and  agreement.  Plaintiffs  prayed 
for  a  judgment  against  the  defendant  for 
$13,000,  for  an  accounting,  and  a  decree  for 
whatever  amount  a  complete  investigation 
mlgjit  disclose  to  be  due  them.  The  defend- 
ant demurred  to  the  petition.  The  court  sus- 
tained the  demurrer,  and  the  plaintiffs  ex- 
cepted. 

Feagin  &  Hancock,  of  Macon,  tor  plaintiffs 
in  error.  Williams  &  Bradley,  of  Swalnsboro, 
and  M.  H.  Blacksbear  and  J.  S.  Adams,  both 
of  I>ablin,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  While  the  contracts,  agreements,  or 
understandings  alleged  In  the  petition  are 
not  expressly  stated  to  have  been  in  parol,  yet 
from  the  petition  as  a  whole  it  may  fairly  be 
Inferred  that  such  was  the  fact,  and  counsel 
on  both  sides  argued  the  case  on  that  basis, 
each  treating  the  alleged  contract  or  agree- 
m«it  reUed  on  as  having  been  In  paroL  We 
will  80  consider  it 

At  the  time  when  the  alleged  agreement 
was  made,  tbe  property  had  been  sold  by  the 
sheriff,  and  bought  by  Harris.  Neither  J.  N. 
Wood,  Sr.,  nor  his  wife,  nor  his  cbQdren,  had 
any  right  or  interest  whatsoever  in  or  in  re- 
gard to  it  Harris,  the  absolute  owner,  was 
willing  to  let  Wood  repurchase  the  property 
tor  $4,500,  but  Wood  was  nnable  to  raise 
the  money.  According  to  the  allegations, 
Bice  agreed  to  buy  the  property  from  Har- 
ris and  pay  his  own  money  for  it;  and  it 
was  "the  understanding  and  agreement"  that 
tbe  $4,500  paid  by  Bice  was  to  be  repaid  to 
him,  with  interest  at  7  percent.,  and  that 
when  this  amount  bad  been  paid  he — 
"was  to  bare  no  further  interest  in  said  prop- 
erty, and  was  to  relinquish  all  claim  thereto 
in  favor  of  your  petitioners." 

It  was  alleged  that  there  was  no  restric- 
tion in  the  agreement  preventing  Bice  from 
selling  any  part  of  the  pr<^)erty,  but  that  it 
was  "understood  and  agreed"  tliat  he  was  to 
acconnt  to  the  plaintiffs  for  aU  money  so  re- 
ceived. Most  of  the  property  was  realty.  In 
so  far  as  it  was  sought  to  create  an  express 
trust  in  favor  of  the  plaintiffs,  this  could  not 
be  done  by  parol,  especially  not  as  to  the 
realty.  Civil  Ciode  1910,  |  3733.  In  the  peti- 
tion tbe  expression  is  several  times  used  that 
J.  N.  Wood,  Sr.,  did  certain  things,  "acting 
for  petitioners."  Sometimes  it  is  stated  that 
he  acted  "for  the  benefit  of  petitioners."  Con- 
sidering tbe  allegations  together,  it  Is  appar- 


ent that  it  was  not  Intended  to  allege  that 
he  was  acting  as  agent  for  his  wife  and  mi- 
nor children,  and  that  they  were  the  real 
prindpals  in  the  contract  or  agreement,  but 
merely  that  he  desired  to  obtain  the  property 
from  Harris  for  the  benefit  of  his  family. 
Neither  Wood  nor  any  of  the  plaintiffs  paid 
anything  to  Bice  or  to  Harris.  The  cases  in 
which  an  owner  has  conveyed  land  to  anoth- 
er, and  in  which  a  resulting  trust  in  favor  of 
the  grantor  or  his  heirs  has  been  declared  on 
account,  of  fraud  or  other  circumstances,  are 
not  applicable.  Neither  are  those  decisions 
applicatfle  in  which  a  parol  contract  in  re- 
gard to  land  has  been  held  to  be  taken  ont 
of  the  statute  of  frauds  by  reason  of  fuU  per- 
formance by  the  party  seeking  to  enforce  It, 
such  as  full  payment  of  the  purchase  mon- 
ey, or  by  such  part  performance  on  his  part 
as  would  make  it  a  fraud  not  to  enforce  the 
contract  against  the  other  party.  Neltlier 
Wood  nor  Harris  is  here  seeking  to  enforce 
any  contract  made  by  Bice  with  either  of 
them.  Stripped  of  all  surplusage,  the  pro- 
ceeding is  an  effort  by  Mrs.  Wood  and  her 
children  to  enforce  an  alleged  parol  agree- 
ment made  by  Wood  with  Bice,  by  which  the 
latter  was  to  buy  certain  land  and  i)erson- 
alty,  and,  after  receiving  back  the  amount 
advanced  by  him  with  interest,  to  deliver 
what  remained,  or  Its  proceeds,  if  sold,  to 
the  plaintiffs.  There  was  not  even  a  direct 
allegation  that  Bice  was  to  8^11  the  property 
and  reimburse  himself,  but  it  was  alleged 
that: 

"There  was  no  reBtrictlon  in  tbe  agreement 
aforesaid  that  said  Bice  should  not  sell  off 
any  part  of  the  property  so  deeded  to  him  by 
tbe  said  Harris,  but  it  was  understood  and 
agreed  that  be  should  account  to  petitioneTs 
for  all  moneys  so  received  by  bim  in  the  sale  of 
said  property." 

At  another  place,  It  was  alleged  that  after 
Bice  should  have  received  the  $4,500  paid  by 
him,  he  was  to  have  no  further  Interest  in 
the  property.  It  was  also  alleged  that  the 
petitioners  were  allowed  to  remain  upon  the 
land  without  payment  of  rent  for  four  years. 
How  their  being  permitted  to  use  the  land 
free  of  rent  gave  them  any  rights  in  regard 
to  it  which  they  did  not  possess  before  Is 
not  apparent.  Bice  was  not  in  the  position 
of  an  agent  or  attorney  who  bays  property 
for  bis  principal  and  takes  tbe  title  in  his 
own  name.  There  are  various  rather  Indef- 
inite allegations  as  to  agreements,  under- 
standings, and  Impressions  of  parties,  and 
as  to  Wood  and  his  wife  and  diUdren  ac- 
quiescing in  sales  of  parts  of  tbe  property,  by 
Bice  upon  tbe  understanding  tbat  they  were 
being  made  for  tbe  purpose  of  paying  back 
to  bim  the  $4,500  which  he  Iiad  paid  to  Har- 
ris for  the  land,  with  interest  thereon,  and 
upon  the  understanding  and  agreement  that 
any  surplus  received  by  him  would  be  paid 
to  the.  plaintiffs.  The  allegations  do  not 
show  an  implied  trust  under  Civil  Code  1910, 
{  3739.    The  plaintlffa'  right  to  recover,  If 
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any,  must  at  last  rest  npon  the  alleged  parol 
agreement  abore  indicated,  together  with  the 
fact  that  Rice  sold  the  property  for  more 
than  the  amount  which  be  bad  paid  for  it, 
with  Interest.  They  seek  to  recorer  a  Judg- 
ment tor  the  excess.  There  is  nothing  to 
take  the  agreement,  as  to  the  land,  out  of  the 
statute  of  frauds. 

An  examination  of  the  facts  of  the  case 
relied  on  by  counsel  for  the  plaintiffs,  in  which 
a  person  having  title  to  land,  or  an  Interest 
in  it,  made  a  parol  agreement  with  another 
In  regard  to  it,  which  was  so  far  performed 
as  to  take  it  out  of  the  statute  of  frauds, 
or  In  which  an  agent  or  attorney  bought  land 
for  his  principal  and  took  title  in  his  own 
name,  or  in  which  the  circumstancen  were 
such  as  to  create  an  implied  trust,  will  show 
that  they  are  quite  different  from  those  here 
involved.  Thus  in  Freeman  v.  Cooper,  14  Ga. 
238,  the  owner  of  land  which  was  to  be  sold 
under  levy  made  an  agreement  with  another 
person  that  the  latter  should  purchase  the 
property,  and  that  the  former  should  have 
the  right  to  buy  it  back  by  paying  to  the 
purchaser  what  he  gave  for  it,  with  interest. 
It  was  alleged  that  the  person  with  whom 
the  agreement  was  made  bought  the  land  at 
the  sherilTs  sale,  and  that  the  owner  whose 
land  was  thus  sold  and  bought  tn  had  re- 
paid the  amount  of  the  purchase  money.  In 
Gilmore  v.  Johnston,  14  6a.  683,  it  was  al- 
leged that  an  owner  of  property,  consisting 
of  lands  and  negroes,  received  the  greater 
portion  of  it  by  virtue  of  his  marriage ;  that 
executions  were  about  to  be  levied  upon  it; 
that,  knowing  it  would  be  sold  at  a  sacrifice, 
be  and  his  wife  agreed  with  her  brother  for 
the  latter  to  attend  the  sheriff's  sale,  become 
the  purchaser,  and,  after  reimbursing  him- 
self out  of  the  property,  to  hold  the  remain- 
der in  trust  for  the  benefit  of  the  debtor's 
wife  and  children;  that  the  brother  attend- 
ed the  sale,  announced  to  the  bidders  that  he 
was  buying  the  property  for  the  benefit  of 
his  sister  and  her  children,  and  thereby  was 
enabled  to  buy  land  worth  $1,000  for  $20,  and 
negroes  worth  several  bundred  dollars  for 
$50,  and  thus  to  become  the  purchaser  of  the 
property  for  a  comparatively  InconsiderabAe 
sum;  that,  to  enable  him  to  pay  off  the 
debts  and  carry  out  the  agreement,  the  debtor 
placed  in  his  hands  other  assets,  from  which 
he  realized  $3,200 ;  that  he  had  sold  the  land 
for  about  $1,000,  which,  with  the  sum  above 
menticmed,  was  sufficient  to  reimburse  him; 
that  be  bad  used  the  negroes  for  several 
years,  and  was  in  possession  of  some  of  them 
which  were  of  large  value.  In  Holmes  v. 
Holmes,  106  Ga.  858,  33  S.  E.  216,  an  attor- 
ney for  the  defendant  in  execution  purchas- 
ed the  land  of  his  dient  at  a  sheriff's  sale, 
and  took  a  deed  in  his  own  name.  There 
was  also  a  parol  agreement  which  was  al- 
leged to  have  been  carried  out  by  all  the  par- 
ties concerned,   and  it  was  further  alleged 


that  the  estate  had  become  ready  for  distrib- 
ution among  the  children  of  the  d^endant  in 
execution,  in  accordance  with  the  agreem«it 
In  the  opinion  of  the  court  it  was  said  that 
It  might  be  contended  that  the  record  failed 
to  show  any  payment  by  the  plaintiffs  of  any 
part  of  the  purchase  money,  or  any  other 
circumstance  by  virtue  of  which  tbey  could 
claim  a  beneficial  Interest  In  the  property. 
Lewis,  J.,  said: 

"This  presents  the  only  real  difficulty  in  tb« 
case,  but  this  does  not  answer  the  proposition 
that,  even  if  they  had  no  ricbts  by  virtue  of  the 
voluntary  agreement  made  in  their  interest,  they 
have  rights  in  this  property  as  heirs  at  law  (d 
their  deceased  father." 

It  was  added  that  If,  under  the  fticts,  there 
was  a  resulting  or  Implied  trust  In  favor  of 
the  estate  of  the  decedent,  the  plaintiffs,  as 
heirs  at  law,  would  have  an  Interest  in  the 
property.  No  such  facts  are  Involved  In  the 
present  case.  See,  In  this  connection.  Rough- 
ton  V.  Rawlings,  88  6a.  819,  16  S.  E.  88 ;  Lj- 
ons  V.  Basa,  108  6a.  573,  34  S.  E.  72L 

What  has  been  said  above  renders  it  un- 
necessary to  discuss  the  ground  of  the  de- 
murrer based  on  the  statute  of  limitations. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(lU  G>.  OS) 
FIRST  NAT.  BANE  OF  QUITMAN  t. 
RAMBOetaL    (No.  434.) 

(Supreme   Court  of   Georgia.     July   8^  1915.) 

(Syllabut  by  the  Court.} 

1.  UsuBT  6=>2  —  Law  Govkbnino  —  Con- 

TBACTS   SKCUB£D   ON   LAND. 

Where  a  ^rson  who  bad  purchased  a  lot 
of  land  lying  in  Georgia  procured  another  to 
advance  money  with  which  to  pay  the  balance 
of  the  purchase  price,  and  a  deol  was  made  by 
the  vendor  to  such  other  person,  and  a  bond  for 
title  was  executed  by  blm,  agreeing  to  convey 
the  land  to  the  vendee  upon  payment  of  notes 
given  to  him  by  such  vendee,  and  all  of  these 
papers  were  executed  in  Georgia,  and  where  it 
did  not  appear  that  payment  was  to  be  made  or 
the  contract  consummated  in  any  way  else- 
where, the  usury  law  of  this  state,  and  not  that 
of  the  state  of  Florida,  applied  to  the  contract 
and  conveyances  so  made,  although  the  negotia- 
tions and  parol  agreements  preceding  the  execu- 
tion of  the  papers  may  have  taken  place  in 
Florida. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent. 
Dig.  S§  2-15,  418 ;   Dec.  Dig.  «=»2.] 

2.  UstiBT  ®=»75  —  BmccT  —  Sbouwtt  —  GoR- 
VKTANCK  or  Land. 

Where,  in  a  transaction  of  the  character 
indicated  in  the  preceding  headnote,  the  vendor 
was  willing  to  take  less  than  the  full  amount 
of  the  indebtedness  held  by  him,  and  the  vendee 
paid  a  portion  thereof,  and  the  person  who  was 
procured  to  make  the  advance  paid  the  balance 
of  the  amount  which  the  vendor  was  willing  to 
accept  in  settlement,  but  took  notes  from  the 
vendee,  each  of  which  included  in  one  sum  prin- 
cipal and  interest  to  maturity,  and  the  asgic- 
gate  of  such  notes  amounted  to  the  sum  so  ad- 
vanced, with  more  than  8  per  cent  interest 
thereon,  and  where,  by  agreement  between  the 
parties,  the  person  making  the  advance  took 
from  the  vendor,  to  secure  such  amount,  a  con- 
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veyance  of  tbe  land,  snch  deed  was  infected  wtth 
Qs'ury  and  was  Toid. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
rKg.  {  148;    Dec.  IHg.  <S=>75.] 

3.  TJsxwT  «=»128— Hemedies  of  Thibd  Peb- 

BON— SUBSEQITENT    LlENOB— RlOHT  TO    CON- 
YEYANCB. 

Where,  in  a  transaction  of  the  character 
above  indicated,  the  yendee  transferred  to  a 
bank  the  bond  for  title,  which  she  had  taken 
from  her  original  vendor,  and  which  had  not 
been  surrendered  or  canceled  in  connection  with 
the  loan  and  payment  of  the  purchase  money, 
and  tbe  bank  took  tbe  transfer  to  secnre  a  loan, 
without  knowledge  er  notice  of  the  making  of 
the  deed  by  the  vendor  to  the  third  person  ad- 
vancing money  to  the  vendee,  or  of  the  bond  for 
title  made  by  such  person  to  the  vendee,  the 
bank  acquired  an  equitable  interest  by  such 
transfer,  and  could  set  up,  as  against  the  third 
person  who  had  advanced  the  money  and  taken 
a  deed  to  secure  the  usurious  debt,  that  the  title 
ao  taken  was  infected  with  usury. 

(a)  If  the  deed  to  which  reference  has  jnst 
been  made  was  void,  the  bank,  as  the  transferee 
of  the  original  bond  for  title,  would  not  have  the 
right  to  a  decree  requiring  the  taker  of  such 
deed  to  execute  a  conveyance  to  it  upon  payment 
of  the  balance  of  the  purchase  price  due  under 
tbe  original  contract. 

(b)  A  verdict  finding  that  there  was  no  usury 
in  the  transaction— the  evidence  being  substan- 
tially without  conflict  as  to  what  transpired— 
was  contrary  to  law. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  §!  380-383;    Dec.  Dig.  «=»128.] 

BJrror  from  Superior  Court,  Brooks  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Suit  by  the  First  National  Bank  of  Quit- 
man against  Mrs.  J.  M.  Rambo  and  others. 
Decree  for  dtfendaots,  and  plaintiff  brings 
error.    Reversed. 

G.  Owens  owned  certain  land  In  Brooks 
county.  On  November  22,  1906,  he  mad^  a 
bond  for  title  to  Mrs.  J.  M.  Rambo,  the  pur- 
chase money  being  $3,200,  of  which  $1,000 
was  paid  in  cash,  and  the  balance  was  r^re- 
sented  by  five  notes  for  $440  each,  with  inter- 
est at  8  per  cent  per  annum,  the  first  of 
which  was  due  on  January  1,  1908,  and  the 
others  annually  thereafter.  This  bond  for 
title  was  recorded  on  November  30,  1906,  and 
on  October  22,  1910,  it  was  transferred  by 
Mrs.  Rambo  to  the  First  National  Bank  of 
Quitman  to  secure  an  Indebtedness  by  her  to 
it.  Prjlor  to  this,  on  December  31,  1909,  be- 
fore all  of  the  notes  to  Owens  became  due, 
an  arrangement  was  made  between  him,  Mrs. 
Rambo,  and  one  Wlmberly  by  which  the  debt 
to  Owens  was  satisfied,  a  deed  was  made  by 
him  to  Wlmberly,  the  latter  executed  a  bond 
for  title  to  Mrs.  Rambo,  and  she  gave  notes 
to  him.  The  original  bond  was  not  canceled 
or  delivered  up.  Owens  testified  that  -  at 
that  time  the  debt  of  Mrs.  Rambo  to  him  was 
about  $2,100.  Mrs.  Rambo  testified  that  It 
was  between  $2,000  and  $2,200.  Another  per- 
son calculated  the  amount  then  due  as  $2,- 
172.97.  Owens  was  willing  to  take  $1,900  In 
settlement.  Of  this  Wlmberly  paid  $1,600, 
and  Mrs.  Rambo  $300,  and  the  matter  was 
closed  as  above  stated.    The  evidence  show- 


ed that  this  was  not  a  purchase  by  Wlmberly 
and  a  resale  to  Mrs.  Rambo,  but  a  means  by 
which  Wlmberly  advanced  money  for  Mrs. 
Rambo  to  pay  Owens,  and  was  substituted 
as  the  holder  of  the  title  to  secure  repayment. 
She  gave  him  three  notes,  each  dated  Decem- 
ber 31,  1909,  the  first  for  $920,  due  January 
1,  1912,  tbe  second  for  $600,  due  January  1, 

1913,  and  the  third  for  $550,  due  January  1, 

1914.  Each  of  them  bore  8  per  cent  Interest 
after  maturl^.  The  bond  for  title  executed 
by  Wlmberly  was  transferred  by  Mrs.  Rambo 
to  Powers  8c  Co.  to  secure  a  debt  due  by  her 
to  them.  On  December  8,  1911,  Wlmberly 
loaned  to  Mrs.  Rambo  and  paid  to  Powers  ft 
Co.  $250  in  part  payment  of  tbe  Indebtedness 
of  Mrs.  Rambo  to  them,  and  took  her  note 
for  that  amount;  and  an  agreement  was 
made  that  this  was  to  become  a  part  of  the 
purchase  money  described  In  the  bond,  and 
to  be  paid  before  title  should  be  made  to  her. 

The  account  given  by  Wlmberly  in  his  tes- 
timony as  to  the  amount  advanced  by  him 
and  the  amount  of  the  notes  ^ven  to  him  was 
substantially  this:  Mrs.  Rambo  applied  to 
him  for  a  loan,  but  only  wanted  to  pay  8  per 
cent  interest  The  rate  allowed  in  Florida, 
where  he  lived,  was  10  per  cent.,  and  he  de- 
clined to  let  her  have  the  money  at  8.  Owens 
prtqposed  to  discount  the  debt  so  that  Wlm- 
berly would  get  .10  per  cent  for  the  money 
advanced  by  him,  8  per  cent  being  paid  di- 
rectly by  Mrs.  Rambo,  and  the  additional  2 
per  cent  from  the  deduction  or  "discount" 
allowed  by  Owens.  This  was  agreed  to.  The 
witness  then  said: 

"I  was  getting  a  discount  of  about  2  per  cent, 
from  Mr.  Owens ;  that  is,  getting  a  discount  of 
2  per  cent  on  the  $1,600.  This  amounts  to  some- 
thmg  like  $125.  I  had  Mr.  Knight  to  figure  it 
for  me.  My  understanding  Is  that  I  told  him 
I  was  interested  in  $1,725.^' 

He  further  testified  that  he  Uved  In  Flori- 
da; that  Mrs.  Rambo  came  to  hia  home 
there  to  borrow  the  money;  and  that  he 
there  agreed  to  let  her  have  It  Mrs.  Rambo 
testified  that  on  December  81,  1900,  Owens 
came  to  Quitman,  Oa.,  to  draw  up  the  pa- 
pers; that  she  made  a  deed  to  Wlmberly  to 
the  land,  and  she  gave  Wlmberly  notes  ag- 
gregating $2,070,  principal  and  Interest;  that 
he  told  Owens  that  the  original  bond  was 
In  the  Bank  of  Quitman;  that  she  did  not 
know  bow  much  interest  Wlmberly  charged 
her,  but  understood  that  she  was  giving  him* 
notes  for  $1,600,  and  interest;  that  all  the 
agreements  about  the  contract  with  Wlmber- 
ly were  made  in  Florida ;  and  that  she  told 
him  that  she  was  willing  to  pay  10  per  cent, 
because  she  knew  the  rate  in  that  state  was 
10  iier  cent,  and  he  lived  in  Florida.  She 
then  said :  "We  came  to  Quitman  because  It 
was  convenient" 

It  was  conceded  that  tbe  First  National 
Bank  of  Quitman  took  a  transfer  of  the  bond 
for  title  of  Owens,  as  security,  without  ac. 
tual  knowledge  that  Owens  bad  made  a  deed 
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to  WImberl7,  or  that  tbe  latter  had  made  a 
bond  for  title  to  Mrs.  Rambo,  or  that  It  had 
been  transferred  to  Powers  &  Co. ;  that  this 
la  the  only  security  held  by  the  bank;  and 
that  Mrs.  Rambo  has  remained  in  possession 
of  the  property.  From  copies  of  the  pa];)erB 
attached  to  the  answer  of  Wlmberly  it  ap- 
peared that  they  were  executed  in  Brooks 
county,  Otu 

On  November  14,  1913,  the  bank  filed  an 
equltaUe  petition  against  Mrs.  Rambo  and 
Wlmberly,  alleging  that  it  had  tendered  to 
Wimberly  the  amo\mt  paid  by  him  for  Mrs. 
Bambo  and  demanded  a  deed  from  him, 
which  he  refused.  The  petition  prayed  for  a 
Judgment  on  the  debt  due  to  the  plalntifT; 
that  Wimberly  be  required  to  execute  a  deed 
to  the  bank ;  and  that  it  have  general  relief. 
By  amendment  the  deed  from  Owens  to  Wim- 
berly was  attacked  as  void  for  usury,  and  it 
was  prayed  that  title  to  the  land  should  be 
decreed  to  be  in  Mrs.  Rambo,  subject  to  the 
rights  of  the  plaintiff  under  the  bond  trans- 
ferred to  it;  and  that  the  property  be  sold 
and  the  proceeds  be  applied  to  the  payment 
of  Mrs.  Rambo's  indebtedness  to  the  plaintiff, 
and  the  tMlance  as  the  court  might  direct. 

The  Jury  found  for  the  plaintiff  against 
Mrs.  Rambo,  but  that  the  deed  to  Wimberly 
was  not  infected  with  usury,  and  In  his  favor 
In  other  respects.  The  plaintiff's  motion  for 
a  new  trial  was  refused,  and  it  excepted. 

Branch  ft  Snow,  of  Quitman,  for  plaintiff 
in  error.  William  H.  Long,  of  Quitman,  for 
defendants  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  11]  1.  Was  the  transaction  control- 
led by  the  Georgia  law,  or  did  the  law  of 
Florida  (which  the  testimony  showed  permit- 
ted the  charging  of  10  per  cent  interest)  ap- 
ply? It  appeared  that  Mrs.  Rambo  and 
Powers  ft  Co.  lived  in  Brooks  county,  in  this 
state,  while  Wimberly  lived  in  Florida ;  that 
the  land  lay  in  Brooks  county;  and  that  the 
notes  and  other  papers  were  there  executed. 
It  did  not  appear  that  the  notes  given  to 
Wimberly  were  made  payable  at  any  other 
place,  or  that  the  contract  was  to  be  perform- 
ed elsewhere  than  In  Georgia.  This  was  a 
Georgia  contract,  and  governed  by  Georgia 
law;  and  the  mere  fact  that  the  negotiations 
preliminary  to  the  execution  of  the  papers 
'  took  place  in  Florida  did  not  alter  the  case. 
ClvU  Code  1910,  I  3430;  1  Dan.  Neg.  Inst. 
(6th  Ed.)  680;  Taylor  v.  American  Freehold, 
etc.,  Co.,  106  Ga.  238,  32  S.  E.  1S3;  Martin 
V.  Johnson,  84  Ga.  481,  486,  10  S.  B.  1092,  8 
L.  R.  A,  170 

[2]  2.  Section  3436  of  Civil  Code  1910  de- 
clares: 

"It  shall  not  be  lawful  for  any  peraon,  com- 
pany, or  corporation  to  reserve,  charge,  or  take 
for  any  loan  or  advance  of  mone^,  or  forbear- 
ance to  enforce  the  collection  of  any  sum  of 
nu>ney,  any  rate  of  interest  greater  than  eight 
per  centum  per  annum,  either  directly  or  in- 
directly by  way  ot  cmnmiaaion  for  advances, 


discount,  exdiange,  or  by  aiiT  contract  or  oob- 
trivanoe  or  device  whatevwr?* 

And  section  3442  declares: 

"All  titles  to  property  made  as  a  part  of  an 
DsuriouB  contract,  or  to  evade  the  laws  agaiait 
usury,  are  void." 

According  to  the  undisputed  eridenoe, 
Owens  made  to  Mrs.  Rambo  a  bond  tot  title, 
and  she  gave  notes  for  the  balance  of  the 
purchase  money.  The  bond  was  transferred 
to  the  bank  as  security.  Wimberly  agreed  to 
take  up  the  indebtedness  and  give  time.  It 
was  not  a  purchase  by  him  and  a  resale  to 
her,  but  he  took  the  title  as  security.  Tlie 
deed  was  made  by  Owens  to  him ;  bat,  as  be- 
tween the  parties,  it  was  in  substance  a  se- 
curity given  by  Mrs.  Bambo  to  him.  She  re- 
mained in  possession.  The  original  purcfaaae- 
money  notes  made  to  Owens  wk«  not  trans- 
ferred to  Wimberly;  but  they  were  treated 
as  paid,  and  a  new  debt  was  created  for  an 
advance  made  by  Wlmherly.  The  indebted- 
ness due  to  Owens  then  amounted  to  about 
$2,100  or  $2,200.  He  was  wllUng  to  take  $1,- 
900  in  settlement.  Wimberly  actually  paid 
$1,600,  and  Mrs.  Rambo  $300.  Wimberly 
took  from  her  notes  whldi  indnded  prindpil 
and  interest,  and  which  accountants  testified 
included  something  more  than  10  per  cent  in- 
terest on  $1,600,  the  amount  actually  ad- 
vanced by  him.  According  to  his  own  evi- 
dence, this  waf^  done  because  he  was  not 
willing  to  take  8  per  cent,  for  the  use  of  his 
money,  and  required  10  per  cent.  He  also 
testified  that  he  had  a  certain  person  figure 
the  amount,  and  told  such  person  that  he  was 
"interested  in  $1,725,"  thus  giving,  as  a  basis 
for  calculating  the  amount  of  the  indebted- 
ness for  which  Mrs.  Rambo  was  to  give 
notes,  a  sum  in  excess  of  the  real  amount  ad- 
vanced for  her  by  him.  Calling  this  a  dis- 
count, and  claiming  that  Wimberly  was  to 
get  10  per  cent  for  his  money,  but  Mra  Ram- 
bo was  to  pay  8  per  cent,  while  Owens, 
through  the  medium  of  a  so-called  discount 
contributed  the  other  2  per  cent,  was  one 
of  those  diaphanous  devices  which  the  stat- 
ute intended  to  prevent  Taking  the  evidoioe 
most  favorably  to  the  defendants,  there  was 
none  which  authorized  a  verdict  finding  sndi 
an  arrangement  not  to  be  usurious.  The  ver- 
dict was  contrary  to  law. 

[3]  8.  Under  the  rulings  made  in  the  pre- 
ceding divisions  of  this  opinion,  the  deed 
from  Owens  to  Wimberly  was  to  secure  a 
usurious  debt,  and  was  consequently  void. 
Instead  of  the  land  being  conveyed  by  Owens 
to.  Mrs.  Rambo,  and  by  her  to  Wimberly, 
Owens  made  the  conveyance  directly  to  Wim- 
berly, the  debt  of  Mrs.  Rambo  to  Owens  was 
discharged,  and  she  gave  notes  to  Whoiberly 
for  the  amount  advanced  by  him,  with  usu- 
rious Interest  ftnd  took  a  bcmd  for  title  from 
him.  The  transaction  was  expressly  for  the 
purpose  of  securing  to  Wimberly  more  than 
the  rate  of  Interest  which  could  be  lawful); 
charged  under  the  Georgia  law,  and  Its  sub- 
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stance  was  not  changed  by  making  one  con- 
veyance Instead  of  two  to  accomplish  that 
result.  National  Bank  of  Tlfton  v.  Smith, 
142  Ga.  663,  83  S.  a  626;  Sharpe  v.  Den- 
mark, 143  Ga.  166,  84  S.  E.  554.  Mrs.  Rambo 
remained  in  possession,  with  the  purchase 
money  paid  to  Owens.  'Wimberly  was  a 
creditor  for  the  amount  actually  due  him, 
but  his  security  was  lost  by  being  infected 
with  usury.  The  bank  holds  the  bond  for 
title  executed  by  Owens  to  Mrs.  Rambo  and 
transferred  to  It  as  security.  By  the  trans- 
fer it  was  subrogated  to  her  rights  thereun- 
der, at  least  to  the  extent  of  the  secured 
debt,  although  the  bond  was  not  a  negotiable 
Instrument  in  the  legal  sense  of  that  expres- 
sion. Walker  t.  Maddox,  105  Ga.  253  (2),  264, 
31  S.  B.  166.  Clearly  the  bank  has  a  stand- 
ing in  equity  against  her,  and  a  right  to  at- 
tack as  void  for  usury  a  deed  which  it  was 
claimed  superseded  and  outranked  the  bond 
for  title  held  by  it. 

If  the  deed  from  Owens  to  Wlmberly  was 
void,  a  decree  requiring  Wlmberly  to  make 
a '  conveyance  to  the  bank  would  be  a  non 
eeqnitur.  We  need  not  now  declare  in  ad- 
vance what  would  be  a  proper  decree  under 
the  other  prayer.  Powers  &  Co.  were  not 
parties,  but  no  point  was  raised  as  to  that 
fact  by  proper  pleading. 

The  verdict  being  contrary  to  law,  a  re- 
versal results. 

Judgment  reversed.  All  the  Justices  ooa- 
car. 

043  Oa.  647) 

HENDRICKS  ft  CHRISTIAN  v.  LOTT  et  al. 

(No.  428.) 

(Supreme  Coart  of  Georgia.     July  3,  1916.)  ^ 

(SyUahui  by  the  Court.) 

1.  Bills  Aifo  Notes  ®=»491— Tkial  €=925— 
BuBDEN  or  Proof— RiQHT  to  Gfsn  and 
Close. 

Suit  was  brought  on  a  promissory  note, 
■eekinx  to  recover  prindoal.  interest,  and  attor- 
ney's fees.  The  answer  of  the  defendant  de- 
nied the  substantial  paragraphs  of  the  petition. 
Including  the  allegation  of  service  of  notice  1(J 
days  before  the  filinit  of  the  snit,  in  order  to 
claim  attorney's  fees.  It  further  pleaded  want 
of  consideration  for  the  note  sued  upon,  and 
that  the  defendants  had  paid  the  full  amount 
due  to  the  plaintifta.  and  "by  accident"  had 
paid  $15  in  excess  of  such  amount,  for  which 
they  prayed  judgment  Held,  that  the  answer 
did  not  admit  a  prima  facie  case  in  the  plain- 
tiffs, or  amount  to  an  assumption  of  die  bur- 
den of  proof  by  the  defendants,  and  give  to 
tbem  the  right  to  claim  the  opening  and  con- 
clusion of  argument.  Culver  v.  Wood,  138  Ga. 
60  (2),  62,  74  S.  E.  790. 

(a)  As  the  defendants  did  not  by  their  plead- 
ings admit  a  prima  facie  case  in  the  plaintiffs, 
although,  after  the  jury  was  stricken  and  be- 
fore evidence  was  introduced,  they  stated  orally 
that  they  admitted  a  prima  facie  cas6,  that  they 
signed  the  note,  that  it  belonged  to  the  plain- 
tiffs, and  that  notice  bad  been  served  upon 
them  of  the  intention  to  sue  for  attorney's  fees 
In  addition  to  the  note,  this  did  not  operate  as 
a  proper  assumption  of  the  burden  of  proof  on 
the  whole  case,  so  as  to  place  it  upon  the  de- 


fendants, with  the  rights  incident  to  the  a*> 

sumption  thereof. 

(b)  Accordingly  it  was  not  error  under  sndi 
facts,  and  where  both  parties  introduced  evi- 
dence, to  fail  to  charKe  that  the  burden  of  proof 
in  the  case  was  upon  the  defendants;  nor  was 
there  error  in  charging  that  "the  material  issues 
in  this  case  you  will  determine  in  favor  of  that 
party  with  whom  you  find  the  preponderance  of 
the  evidence  lies." 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  S|  1643-1648;  Dec.  Dig.  «=» 
491;  Trial,  Cent  Dig.  ||  44-76;  Dec.  Dig.  «=> 
26.] 

2.  Appkal  aro  Ebsob  «s»1068  —  H«BMT.r«i 

ESBOB— I  N8TBX;OTIOR& 

The  defendants  not  having  recovered  the 
$15  claimed  to  have  been  paid  by  them  by  mis- 
take, it  will  not  require  a  reversal,  at  the  in- 
stance of  the  plaintiff,  liiat  the  presiding  judge 
in  his  charse  referred  to  such  contention,  wheth- 
er or  not  the  evidence  was  sufficient  to  show  a 
mistake  in  making  the  payment 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4226-4228.  42^;  Dee. 
DijT.  «=3l068.] 

3.  Grounds  fob  New  Tutat.. 

There  was  no  merit  in  any  of  the  other 
grounds  of  the  motion  for  a  new  triat  and  there 
was  no  error  in  overruling  them. 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;  W.  EL  Thomas,  Judge. 

Action  between  Hendricks  &  Christian  and 
Jesse  Lott  end  others.  From  the  Judgment, 
the  parties  first  mentioned  bring  error.  Af* 
firmed.  •    j 

Jas.  Humphreys,  of  Monltrie,  and  Hen- 
dricks &  Hendricks,  of  Nashville,  tor  plain- 
tiffs in  error.  Shipp  &  Kline,  of  Moultrie,  for 
defendants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(U3  a*,  tm 
HINDMAN  V.  RAPER.     (No.  426.) 
(Supreme  Court  of  Georgia.    July  3,  1916.) 

(Byllaiut  by  the  Court.) 

1.  IiANDLORD  AND -Tenant  «=>309.  311— Dis- 

F088ES60BT  WABBANT  PBOCEEDINOS— BIORIS 

01"  Landlobd's  Vendee— Instructions. 
In  dispossessory  warrant  proceedings,  where 
it  appeared  that  the  tenant  contracted  to  pay 
a  stipulated  sum  for  a  year,  and  that  at  the 
end  of  the  year  he  had  failed  to  pay  it,  and  that 
his  landlord  had  foreclosed  a  distress  warrant  to 
collect  the  rent  the  landlord's  vendee  was  enti- 
tled to  all  the  rights  of  the  original  landlord,  in- 
cluding the  right  to  issue  a  dispossessory  war- 
rant; and  in  an  issue  formed  upon  that,  where 
the  counter  affidavit  did  not  deny  that  a  demand 
was  made,  it  was  not  error  to  charge  that  the 
plaintiff  was  entitled  to  recover  the  premises  in 
dispute. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  U  1317,  1318.  1322- 
1324;  Dec.  Dig.  «=309,  311.] 

2.  Landlord  and  Tenant  €=3300,  306,  810— 
DispossEssoBT  Wabbant  —  Right  to  Issue 
-Landlobd's  Vendee — Double  Rent. 

Where  a  vendee  from  a  landlord  sues  out  a 
dispossessory  warrant  on  the  ground  of  failure 
to  pay  rent  when  due,  and  the  tenant  by  coun- 
ter affidavit  denies  that  he  is  holding  possession 
over  and  beyond  his  term,  and  denies  that  he 
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holds  tbe  premlaea  from  the  plaintiff,  or  any  one 
from  whom  the  plaintiff  claims,  the  demand  for 
possession  is  not  put  in  issue.  Mitchell  t.  White, 
74  Ga.  327  (2).  And  where  it  appears  from  the 
undisputed  evidence  that  the  landlord,  after  his 
rental  to  the  tenant,  sold  and  conveyed  the  land 
to  the  plaintiff  by  warranty  deed,  such  vendee 
from  the  landlord,  and  not  the  landlord,  could  is- 
sue a  dispossessory  warrant.  Raines  v.  Hind- 
man,  135  Ga.  450.  71  S.  E.  738,  38  L.  R.  A. 
(N.  S.)  863,  Ann.  Gas.  1912C,  347.  And  on  the 
trial,  where  the  tenancy  under  the  original  land- 
lord ia  not  denied,  and  the  evidence  is  without 
dispute  that  the  tenant  failed  to  pay  the  rent 
when  due,  the  plaintiff  is  entitled  to  recover  dou- 
ble rent  from  the  time  of  the  demand,  or,  if  no 
specified  time  of  demand  is  proved,  from  the  date 
of  the  issuance  of  the  dispossessory  warrant 
The  statute  permits  recovery  of  double  rent  from 
the  time  possession  was  demanded  of  the  tenant. 
In  order  to  recover  double  rent  from  the  time  of 
the  demand,  it  is  incumbent  upon  the  plaintiff  to 
establish  the  date  of  the  demand.  If  there  be  a 
failure  in  the  evidence  to  show  the  date  the  de- 
mand was  made,  then  the  plaintiff  would  be  en- 
titled to  recover  from  the  tenant  double  rent 
from  the  date  of  the  issuance  of  the  dispo88e»- 
sory  warrant,  upon  the  doctrine  that,  inasmuch 
as  no  issue  is  made  by  the  counter  aflSdavit  as 
to  the  making  of  demand,  it  will  be  presumed 
to  have  been  made  as  aprerequisite  to  the  issu- 
ance of  the  warrant  Tue  same  doctrine  is  ap- 
plicable where  there  is  a  dispute  between  the  ten- 
ant and  the  landlord,  on  the  trial  of  the  case,  aa 
to  whether  a  demand  in  point  of  fact  had  been 
made,  where  the  tenant  fails  to  make  this  issue 
in  his  counter  affidavit 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  §S  1292-1294,  1313,  1319, 
1320;   Dec  Dig.  <8=»300,  306,  310,} 

ESrror  from  Superior  Court,  Floyd  County ; 
Moses  Wrigbt,  Judge. 

Action  by  Lewis  Raper  against  Qeorge 
Hludman.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

See,  ah3o,  140  Ga.  775,  79  S.  E.  045. 

lEubanks  &  Mebene,  of  Rome,  for  plaintiff 
in  error.  Harris  &  Harris,  of  Rome,  for  de- 
fendant in  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 


043  Oa.  706) 

CAVERLX  V.  STOVALL.    (No.  462.) 
(Supreme  Court  of  Georgia.     July  14,  1915.) 

(Syllahut  by  the  Court.) 

1.  BonnoABiEB  €=352  —  Pbocessionino  of 
Land— County  Line. 

A  lot  of  land  having  for  its  boundary  a 
land  lot  line,  which  is  also  a  divisional  line  be- 
tween counties,  is  not,  on  account  of  such  co- 
incidence, excluded  from  the  operation  of  the 
statute  relating  to  the  processioning  of  land. 

[Ed.  Note. — For  other  cases,  see  Boundariex, 
Cent.  Dig.  gj  263-260,  262,  263;  Dec.  Dig. 
<S=962.] 

2.  BouKDABiES  €=352  —  Pbocessionino  of 
Land  —  JuDOMXNT  —  Locating  of  Coontt 
Line. 

An  owner  of  land  applied  to  the  land  pro- 
oessioners  of  De  Kalb  county  to  trace  and  mark 
anew  the  lines  around  his  Inud,  which  was  de- 
scribed as  being  situated  in  *.liat  county.  The 
processioners  made  a  return  locating  the  lines, 
one  of  which  was  a  land  lot  line.  The  land  lot 
line  was  also  the  line  between  the  counties  of 


De  Kalb  and  Fnlton.  An  owner  of  adjacent 
land  protested  the  location  of  the  line,  whidi 
was  the  land  lot  line:  and  the  issue  formed  by 
his  protest  was  adjudicated  against  him  in  the 
superior  court  of  De  Kalb  county.  Subse- 
quently the  line  between  the  connUes  of  De 
Kalb  and  Fulton  was  located  under  the  Civil 
Code  of  1010,  {  '472  et  seq.,  and,  as  so  located 
by  the  public  authorities,  it  was  coincident  «itb 
the  line  contended  for  by  the  protestnnt.  Held, 
that  the  action  of  the  public  authorities  in  lo- 
cating the  county  line  tnd  not  nullify  the  judg- 
ment of  the  superior  court  of  De  Kalb  connty, 
fixing  the  boundary  line  between  the  cotemd- 
nous  owners,  notwithstanding  the  county  linev 
as  located  by  the  public  anthoritiei<,  indaded  the 
land  between  the  lines  conten.led  for  by  the 
pai'ties  in  that  litigation  in  the  county  of  De 
Kalb. 

[Ed.  Note.— For  other  cases,  see  Bonndariei, 
Cent  Dig.  §§  253-260,  282,  283;  Dc&  Dig. 
€=s52.] 

8.  Injunction    «=3lS0— Dibkction    of  Vkb- 

DiCT — Evidence. 

There  was  no  error  in  directing  the  verdict 
•Ed.  Note. — For  other  case's  see  Injunclion, 
Cent  Dig.  {{  288-300:    Dec  Dig.  •8=>i:ia} 

Error  from  Superior  Court,  Fulton  Ckwn- 
ty ;  W.  D,  Ellis,  Judge. 

Action  by  S.  C.  Stovall  against  O.  E.  Cav- 
erly.  Judgment  for  plaintiff  on  directed  ver^ 
diet,  and  defendant  brings  error.    Affirmed. 

See,  ahso,  139  Ga.  243,  77  S.  E.  29. 

L.  Z.  Rosser  and  Elnes  &  Jordan,  all  of 
Atlanta,  for  plaintiff  In  error.  Jas.  W.  Ana- 
tin,  of  Atlanta,  for  defendant  in  error. 

EVANS,  P.  J.  The  county  of  Fulton  was 
created  in  part  from  territory  which  lay  In 
De  Kalb  county.  Lot  239  of  land  district 
18  Is  In  De  Kalb  county,  and  lot  10  of  land 
district  17  is  In  Fulton  county.  S.  C,  Stovall 
is  the  owner  of  a  tract  of  land  on  the  eastern 
side  of  lot  10,  and  C.  E.  Caverly  owns  a 
tract  on  the  western  side  of  lot  239;  tbe  di- 
viding line  between  the  two  landovniers  be- 
ing the  line  between  these  two  land  Iota, 
which  Is  also  the  county  line.  Stovall  ap- 
plied to  the  land  processioners  of  De  Kalb 
county  to  have  the  lines  of  his  land  marked 
and  established;  and  this  was  done.  Car- 
erly  protested  the  location  of  the  line  be- 
tween Stovall  and  himself;  and  that  issue 
was  tried  In  the  superior  court  of  De  Kalb 
county,  and  a  verdict  adverse  to  Caverly 
was  returned.  Upon  this  verdict  a  Jadgment 
was  duly  entered  up.  The  line  claimed  by 
Caverly  runs  parallel  with  and  13  feet  east 
of  the  line  which  the  processioners  estab- 
lished. Subsequently  to  the  Judgment  in  the 
processioning  case  Stovall  filed  a  petition 
against  Caverly,  to  enjoin  him  against  tres- 
passing on  this  13-foot  strip  of  land.  Cav- 
erly, amongst  other  things,  pleaded  that  the 
judgment'  In  the  processioning  case  was  void, 
because  the  statute  relating  to  the  location 
of  lines  by  processioners  does  not  apply  to 
the  location  of  a  boundary  line,  which  is  also 
a  county  line,  and  further  because,  since  the 
Judgment  in  the  processioning  case,  the  line 
had  been  located  pursuant  to  the  statute  for 
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defining  Tmcertain  lines  between  conntles, 
and,  aa  located,  the  strip  of  land  lies  In  Ful- 
ton county,  and  tlie  superior  court  of  De 
Kalb  county  was  without  Jurisdiction  of  the 
subject-matter. 

[1]  1.  We  do  not  think  that  the  statute 
prescribing  a  method  for  the  remarking  of 
lines  around  an  owner's  land  by  processlon- 
ers  (Civil  Code  of  1010,  {  3817  et  seq.)  la  ex- 
cluded from  applying  to  a  tract  of  land  hav- 
ing a  county  line  as  one  of  its  boundaries. 
The  scope  and  purpose  of  the  statute  is  to 
settle  disputed  or  uncertain  lines  between 
coterminous  landowners.  A  line  located  pur- 
suant to  the  statute  Is  binding  on  the  land- 
owners, but  not  on  the  state  or  the  counties. 
The  Inquiry  about  the  county  line,  which  is 
also  the  divisional  line  between  the  coter- 
minous landowners,  is  only  Incidental  to  the 
ascertainment  of  the  latter.  Processioners 
cannot  change  county  lines  any  more  than 
they  can  mark  new  lines  for  the  parties. 
But  the  Isolated  circumstance  that  a  lot  of 
land  having  for  one  of  its  boundaries  a  land 
lot  line,  which  land  lot  line  is  also  a  divi- 
sional line  between  counties,  will  not  exclude 
it  from  the  operation  of  our  processioning 
laws  on  account  of  that  circumstance.  Bow- 
en  V.  Jackson,  101  Ga.  817,  29  S.  E.  40. 

[2]  2.  The  statute  provides  that  wherever 
the  boundary  line  between  two  or  more  coun- 
ties shall  be  in  dispute,  and  the  grand  Jury 
of  either  county  shall  present  that  the  same 
requires  to  be  marked  out  and  defined,  It 
shall  be  the  duty  of  the  clerk  of  the  superior 
court,  in  the  county  where  such  presentment 
is  made,  to  certify  the  same  to  the  Governor. 
The  Governor  shall  appoint  a  surveyor  to 
mark  out  and  define  the  disputed  boundary 
line,  and  return  the  survey,  with  a  plat,  to 
the  office  of  the  Secretary  of  State.  If  no 
protest  or  exceptions  to  the  survey  or  plat 
are  filed,  such  survey  and  plat  are  recorded 
by  the  Secretary  of  State,  and  the  same  shall 
be  final  and  conclusive  as  to  the  boundary 
line  in  dispute.  Civil  Code  1810,  |  472  et 
seq.  Pursuant  to  this  section,  the  line  be- 
tween lot  239  of  land  district  18  in  De  Kalb 
county  and  lot  10  of  land  district  17  in  Ful- 
ton county  were  surveyed  and  the  line  mark- 
ed out  and  defined,  and  a  survey  and  plat 
was  duly  recorded  In  the  office  of  the  Secre- 
tary of  State  It  la  insisted  that  the  loca- 
tion of  the  county  line  between  these  two 
land  lots,  under  this  statute,  rendered  the 
prior  judgment  In  the  superior  court  of  De 
Kalb  county  In  the  processioning  case  null 
and  void,  on  account  of  want  of  Jurisdiction 
of  the  snbject-matter.  The  application  of 
Stovall  to  trace  and  mark  anew  the  lines 
around  his  tract  described  the  land  as  lying 
in  the  county  of  De  Kalb.  The  procession- 
ers located  this  line  as  being  the  boundary 
of  land  situated  in  De-  Kalb  county.  Cav- 
erly,  who  owned  the  adjacent  land  In  Ful- 
ton county,  filed  his  protest  to  the  line  lo- 


tcated  by  the  processlon^v  as  the  western 
boundary  line  of  Stovall  and  the  eastern 
boundary  of  his  land.  'The  issue  formed  by 
the  protest  was  adjudicated  against  the  pro- 
testant  That  adjudication  bound  the  pro- 
testant  that  the  land  was  located  within  the 
limits  of  De  Kalb  county.  It  concluded  the 
protestant  from  disputing  the  line  marked 
out  by  the  processioners  as  being  the  true  di- 
viding line  between  himself  and  Stovall. 
Stovall  V.  Caveriy,  139  Ga.  243,  77  S.  E.  29. 
The  subsequent  delineation  of  the  county  line 
was  in  the  exercise  of  a  political  function,  to 
make  clear  an  uncertain  boundary  of  a  po- 
litical subdivision.  Early  County  ▼.  Baker 
County,  137  Ga.  126,  72  S.  B.  905.  It  would 
be  giving  this  statute  a  too  far-sweeping  ef- 
fect, and  perhaps  one  which  would  exceed 
the  hounds  of  the  constitutional  protection 
of  private  rights,  to  hold  that  where  a  Judg- 
ment of  a  court,  having  Jurisdiction  of  the 
parties  and  the  subject-matter,  adjudicates 
and  fixes  a  divisional  line  between  the  par- 
ties, such  judgment  is  nullified  because  the 
calls  of  the  deeds  of  the  parties  are  coinci- 
dent with  a  county  line  subsequently  located 
by  the  public  authorities  at  a  difllerent  place. 
Certainly  the  superior  court  of  De  Kalb 
county  had  Jurisdiction  of  Stovall's  land,  al- 
leged to  be  within  Its  limits;  and  the  issue 
adjudicated  was  not  the  location  of  the 
boundary  line  between  the  counties,  but  the 
location  of  the  boundary  line  between  the 
lands  of  two  private  citizens.  Cf.  Mattox  v. 
Bryan,  19  Ga.  157,  160. 

[3]  3.  Under  the  undisputed  evidence,  the 
defendant  was  committing  continuous  acts 
of  trespass  upon  this  small  strip  of  land, 
which  was  Included  in  the  Stovall  tract  by 
the  judgment  of  the  court  Where  a  Judg- 
ment has  been  rendered  sustaining  the  pro- 
cessioners' return  on  an  issue  made  by  a 
coterminous  landowner  as  to  the  location  of 
the  division  line,  the  contestant  Is  thereafter 
concluded  from  disputing  the  line  marked 
out  by  the  processioners  as  the  true  line,  and 
any  Invasion  across  the  line  thus  establish- 
ed and  upon  the  land  of  the  adjacent  owner 
by  the  protestant  amounts  to  a  trespass,  and. 
If  these  trespasses  be  continuous,  they  will 
be  repressed  in  equity.  Martin  v.  Pattlllo, 
126  Ga.  436,  55  S.  E.  240.  There  was  no 
error  in  directing  a  verdict  for  a  permanent 
injunction  against  such  trespass. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

04S  Ofu  m) 

MULLIS  V.  KENNEDY.     (No,  419.) 

(Supreme  Court  of  Georgia.     June  30,  1915.) 

(Sifllabu*  by  Me  Court.) 

Justices  of  the  Peace  «=»135— Forthcom- 
iNo  BoNn— Validity— Right  of  Action- 
Estoppel. 

Where  a  mortKaRe  on  personal  propertv 
was  foreclosed  in  a  justice's  court,  but  the  jus- 
tice erroneously  made  the  execution   which  be 
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inaed  Ktnmable  to  the  dtf  court  located  in 
tbat  county;  and  where  such  execution  was 
lerled  by  a  constable,  and,  without  the  interpo- 
sition of  an  afiSdavit  of  illeKality,  the  defendant 
tendered  to  the  constable  a  forthcoming  bond, 
conditioned  to  deliver  the  property  on  the  day 
of  sale,  which  was  specified,  but  the  bond  was 
improperly  made  payable  to  the  sheriff  of  the 
city  court,  and  thereupon  the  defendant  received 
from  the  constable  possession  of  the  property, 
in  a  suit  for  a  breach  of  such  bond,  it  was  er^ 
ror  to  dismiss  the  action  on  the  ground  that 
the  process  was  invalid,  and  the  bond  was  ac- 
cordingly also  invalid. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  IS  426-147,  749 :  Dec  Dig. 
«=>135.] 

Error  from  Superior  Conrt,  Laurens  Coan- 
ty ;  W.  W.  Larsen,  Judge. 

Action  by  T.  O.  MuIUs  against  A.  F.  Ken- 
nedy. Judgment  for  defmdant,  and  plaintiff 
brings  error.    Reversed. 

T.  O.  Mullis  filed  his  petition  against  A.  F. 
Kennedy,  alleging  in  substance  as  follows: 
On  January  31,  1912,  the  plalnUfT  foreclosed, 
in  a  Justice's  court  in  Laurens  county,  a  mort- 
gage given  by  L.  C.  Joiner  on  a  mule.  In  Is- 
suing the  execution  the  justice  made  it  re- 
turnable to  the  city  court  of  DubUn.  The 
levy  was  made  on  February  3,  1912.  Two 
days  later  Joiner  executed  a  forthcoming 
bond,  payable  to  the  sheriff  of  the  city  court 
of  Dublin,  the  condition  being  that  he  would 
produce  the  property  at  the  time  and  place 
of  sale  on  the  4th  day  of  March.  The  bond 
was  signed  by  It.  C.  Joiner,  as  principal,  and 
by  B.  C.  Joiner,  R.  M.  Benf  ord  and  A.  F.  Ken- 
nedy as  sureties,  and  bound  the  principal  and 
sureties  Jointly  and  severally.  It  was  accept- 
ed and  approved  by  the  levying  oiScer,  and 
attested  by  him.  The  property  was  delivered 
to  the  principal,  and  the  execution  and  bond 
were  returned  by  the  constable  to  the  sheriff 
of  the  city  court  of  Dublin.  On  March  9, 
1912,  the  mortgagor  and  principal  In  the  bond 
paid  to  the  sheriff  of  the  city  court  the  sum 
of  $35,  which  the  sheriff  paid  to  the  plaintiff 
in  execution.  The  property  was  never  ad- 
vertised by  the  sheriff  for  sale.  Soon  after 
the  levy,  the  constable  who  made  it  demanded 
that  the  property  be  returned  to  Mm,  which 
the  principal  in  the  bond  refused  to  do. 
Shortly  after  the  property  had  been  delivered 
by  the  levying  oflBcer  to  the  principal  in  the 
bond,  the  latter  sold  it  and  delivered  it  to 
a  third  person.  The  refusal  to  return  it  on 
demand  to  the  bailiff  and  the  delivery  of  it 
to  another  person  contributed  a  breach  of 
the  bond.  The  balance  due  upon  the  exe- 
cution amounted  to  $102.24,  and  the  mort- 
gaged property  was  worth  more  than  that 
amount  While  the  bond  may  not  have  been 
good  as  a  statutory  bond,  the  principal  In 
tbe  bond  having  obtained  possession  of  the 
property  under  it,  the  plaintiff  tiavlng  been 
placed  at  a  disadvantage,  and  all  parties 
having  treated  It  as  valid,  it  should  be  bind- 
ing as  a  common-law  obligation. 

The  defendant  demurred  to  the' petition,  on 


the  grounds,  among  others,  that  it  appeared 
on  the  face  of  the  pleading  that  ttie  proceed- 
ing to  foreclose  the  mortgage  was  void,  be- 
cause the  ezecntlon  issued  by  the  Justice  of 
the  peace  was  made  returnable  to  the  city 
court  of  Dublin,  without  authority  of  law, 
and  that  the  bond  given  for  the  forthcoming 
of  the  property  described  in  the-  mortgage 
was  also  void.  The  presldlDg  Judge  snatain- 
ed  the  demurrer,  and  the  plaintiff  accepted. 

Davis  &  New,  of  Dablin,  for  plaintUT  in  er- 
ror. J.  S.  Adams,  of  Dublin,  for  defendant 
in  error. 

LUMPKIN,  J.  (after  stating  the  facta  as 
above).  Forthcoming  bonds  are  ordinarily 
given  in  connection  with  a  claim  case  or  an 
affidavit  of  illegality,  where  the  possession  of 
the  property  is  desired  pending  the  litigation. 
In  the  present  instance  no  claim  or  illegality 
was  Interposed;  but,  after  the  levy  of  an 
execution  based  on  the  foreclosure  of  a  chat- 
tel mortgage,  the  defendant  desired  to  re- 
tain possession  of  the  property.  Accordingly 
he  tendered  to  the  levying  officer  a  bond  exe- 
cuted by  himself,  as  principal,  and  by  cer- 
tain sureties,  and  reciting  that  they  were 
bound  Jointly  and  severally.  The  condition 
was  that  the  property  levied  on  should  be 
produced  at  the  time  and  place  of  sale  on 
the  4th  day  of  March,  1912.  The  property 
was  thereupon  delivered  by  the  levying  officer 
into  the  possession  of  the  principal,  who  sub- 
sequently sold  it  and  delivered  possession  to 
a  third  person.  By  section  6041  of  the  Civil 
Code  of  1910  it  is  declared  that: 

"All  bonds  taken  by  the  sheriffs  or  other  ex- 
ecuting officers,  from  the  defendants  in  ezeco- 
tion,  for  the  delivery  of  property  (on  the  day 
of  sale  or  any  other  time)  which  they  may  have 
levied  on  by  virtue  of  any  fi.  fa.,  or  other  legal 
process  from  any  court,  shall  be  good  and  valid 
in  law,  and  recoverable  in  any  court  in  this 
state  having  jurisdiction  thereof." 

This  sectl<m  seems  to  be  peculiarly  ap- 
plicable to  a  case  like  the  presoit  in  which 
a  levying  officer  leaves  the  property  in  the 
custody  of  the  defendant,  without  the  inter- 
position of  a  claim  or  an  affidavit  of  illegality, 
and  takes  a  bond  for  its  production.  Sec- 
Uon  13  of  the  CivU  Code  1910  declares  that: 

"All  bonds  taken  by  public  officers,  under  the 
laws  of  this  state,  shall  be  returned  to  the 
offices  specified  by  law;  and  any  person  in- 
terested therein  may  bring  suit  thereon,  in  his 
own  name,  in  any  conrt  having  jurisdiction 
thereof." 

Where  a  claim  is  interposed,  and  a  taefh- 
coming  bond  given,  reciting  the  fact  of  the 
levy  and  possession  of  the  property  ther^y 
obtained,  this  estops  the  claimant  and  the 
surety  on  the  bond  from  denying  the  com- 
pleteness and  sufficiency  of  the  seizure  of 
the  property  made  by  the  levying  officer; 
but  the  estoppel  does  not  extend  to  the  Talid- 
ity  of  the  process,  or  the  authority  of  the 
officer  to  make  the  levy,  so  as  to  prevent  tb« 
claimant,  on  the  trial  of  the  claim  case,  from 
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attacking  them.  So,  where  an  affidavit  of 
Illegality  Is  Inteipoeed,  It  may  attack  the 
validity  of  the  proceeding  or  the  authority 
of  the  officer,  although  a  forthcoming  bond 
may  be  given.  Bat  In  a  suit  upon  a  forth- 
coming bond  given  In  a  case  like  this,  where 
Its  execution  la  not  denied,  the  only  Issue 
la  whether  ov  not  there  has  been  a  breach  of 
such  bond. 

Neither  the  legality  of  the  levy  nor  the  an- 
thorlty  of  the  officer  to  make  It  Is  an  Issuable 
fact  Oliver  v.  Warren,  124  Oa.  649,  651,  63 
S.  £.  100,  4  U  R.  A.  CN.  S.)  1020,  UO  Am.  St. 
Rep.  188,  and  aathorities  dted.  The  sug- 
gestion to  the  contrary  In  Strange  v.  Frank- 
lin, 126  Oa.  715,  65  8.  E.  943,  was  an  obiter 
dictum.  In  that  caae  an  execution  Issued  up- 
on a  void  Judgment  was  levied,  and  a  forth- 
coming bond  given.  A  suit  was  brought 
against  the  surety  on  the  liond,  and  a  Judg- 
ment rendered  In  favor  of  the  plaintiff,  which 
was  also  void,  because  rendered  by  a  court 
which  had  no  legal  existence.  The  defend- 
ant In  this  latter  Judgment  voluntarily  paid 
it,  but  subsequently  brought  an  action  agalmit 
the  plaintiff  for  money  had  and  received.  It 
was  held  that  he  could  not  recover.  A  sug- 
gestion as  to  what  might  have  been  set  up 
in  a  suit  on  the  replevy  bond  was  not  necee- 
aary  to  the  decision. 

While  the  bond  given  In  the  case  before  us 
was  not  a  good  statutory  bond,  being  made 
payable  to  the  sberlfT  of  the  dty  court  of 
Dublin,  it  was  good  as  a  common-law  bond, 
and,  having  served  the  purpose  of  obtaining 
the  delivery  of  possession  of  the  property  by 
the  levying  officer  to  the  principal,  a  recovery 
could  be  had  for  the  breach  of  It,  whether 
the  process  under  which  the  levy  was  made 
was  valid  or  not  The  presiding  Judge  held 
the  process  under  which  the  levy  was  made  to 
have  been  vdd. .  From  what  has  been  said 
It  wUl  be  se^i  that  this  was  erroneous. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


<143  Gb.  CIO) 

SOUTHERN  RY.  CO.  v.  BAILEZ.     (No.  417.) 
(Supreme  Court  of  Georgia.    June  30,  1915.) 

(SyUaltut  5y  the  Court.) 

1.  Railboaos  <8=>218,   223— Keoulationb  — 

SCHEDULB— RBA80NABI£NESS. 

A  railway  company  may  make  reasonable 
regalations  in  the  conduct  of  Its  buainees.  In 
the  absence  of  a  statute  to  the  contrary,  a 
schedule  wlilch  provides  for  the  nonstoppage 
of  a  certain  train  at  a  particular  place  will  not 
be  considered  unreasonable,  where  it  appears 
that  other  trains  are  scheduled  to  stop  at  such 
place,  and  it  is  not  alleged  that  they  do  not 
afford  adequate  service. 

lEA.  Note.— For  other  cases,  see  Railroads, 
C5enfc  Dig.  H  716,  725-729,  738;  Dec.  Dig.  «=> 
218,  223!] 

2.  Gakbiebs  «=s>271— Passxnosbs— Riqht  to 

Eject— Destination. 

It  is  the  duty  of  the  purchaser  of  a  ticket, 
or  one  who  desires  to  become  a  passenger  on  n 
train,  to  ascertain,  before  boarding  it,  that  it 


Stops  at  the  station  to  wblch  he  desires  to  be 
transported;  and  where  he  fails  to  do  so,  the 
proper  agent  of  the  railway  company  may 
compel  USn  to  leave  the  train  at  the  last  place 
at  which  the  train  is  scheduled  by  the  com- 
pany's published  regulations  to  stop  before 
reaching  the  i>oint  of  destination  desired  by  the 
passenger. 

[Ed.-  Note.— For  other  cases,  see  CJarrlers, 
Ont  Dig.  it  1067-1071;   Dec.  Dig.  «8=»271.] 

3.  Carbiebs  «=>380— BzPTTlsioN  of  Fabseit- 

OEB— Petition. 

The  conrt  erred  In  overruling  the  general 
demurrer  to  the  petition. 

[Ed.  Note.— For  other  cases,  see  CJarrlers, 
Cent  Dig.  fS  1464-1466,  1460,  1470,  1472; 
Dec.  Dig.  «s>380.] 

Error  from  Superior  CSourt  Henry  Coun- 
ty ;  Eobt  T.  Daniel,  Judge. 

Action  by  M.  J.  Bailey  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

The  petition  and  the  amendment  thereto 
alleged  that  on  the  6th  of  December,  1912,  the 
plaintiff  purchased  of  the  ticket  agent  of  the 
Cincinnati,  New  Orleans  and  Texas  Pacific 
Railway  Company,  at  DanvlUe,  Ky.,  a  ticket 
entitling  her  to  first-class  passage  from  that 
place  over  the  lines  of  that  company  to  Chat- 
tanooga, Tenn.,  and  frMn  there  over  the  line 
of  the  Southern  Railway  CJompany  to  Jen- 
klnsburg,  Qa.  "After  purchasing  said  ticket 
petitioner  boarded  a  train  at  Danville,  Ky.,  at 
about  11  o'clock  p.  m.,  on  said  date."  This 
was  a  through  train  operating  over  the  lines 
of  the  said  railway  con4)anles  from  Cincin- 
nati, Ohio,  to  Macon,  Ga.,  and,  according  to 
the  published  regulations  of  the  defendant  and 
connecting  carriers,  was  not  scheduled  to 
stop  at  Jenklnsbnrg,  McDonongh  being  the 
last  place  of  stoppage  before  reaching  Jen- 
klnsbnrg. After  the  train  had  left  Chatta- 
nooga, Tenn.,  her  ticket  was  demanded  of  her 
by -the  ticket  collector  of  the  defendant's 
train,  who  "Inspected"  and  punched  It  and 
returned  It  to  her.  After  the  train  left  Atlan- 
ta, Ga.,  "a  ticket  collector  or  conductor,  who 
was  collecting  tickets  on  said  train,"  again 
demanded  of  her  her  ticket  who,  when  exhib- 
ited to  him,  looked  at  it  and  punched  it  and 
returned  It  to  her  with  the  statement  that  she 
would  have  to  leave  the  train  at  McDonough, 
as  the  train  she  was  on  was  a  through  train 
and  did  not  stop  at  Jenklnsburg.  To  this  she 
objected,  but  the  coUecter,  upon 'arrival  at 
McDonough,  over  her  protest,  demanded  that 
she  leave  the  train,  which  she  did,  and  she 
was  compelled  to  wait  in  the  waiting  room 
of  the  depot  at  McDonough  for  six  hours. 
She  did  not  know  that  the  train  which  she 
boarded  at  Danville  was  a  through  train  and 
was  not  scheduled  to  stop  at  Jenklnsburg, 
and  she  was  not  Informed,  either  by  the  ticket 
agent  from  whom  she  purchased  the  ticket 
or  the  ticket  collector  to  whom  she  exhibited 
it,  until  after  she  had  left  Atlanta,  that  it 
would  not  do  so,  nor  did  she  inquire  of  any 
one  as  to  whether  it  would  stop  at  Jenklns- 
burg.   The  defendant  has  local  trains  sched- 
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nied  to  stop  at  Jenklnsburg.  Damages  vere 
claimed  tor  alleged  physical  discomfort  and 
mental  agony  experienced  In  the  waiting 
room  at  McDonough  on  account  of  the  expul- 
sion from  defendant's  train,  and  punitive 
damages  sought  for  the  expulsion.  The  de- 
fendant demurred  generally  and  ^>ecially 
to  the  petition,  and  the  demurrer  having  been 
overruled,  it  excepted. 

Harris  &  Harris,  of  Macon,  and  Smith  & 
Turner,  of  McDonough,  for  plaintiff  In  error. 
J.  T.  Moore,  of  Jackson,  for  defendant  In 
error. 

HILL,  J.  (after  stating  the  facts  as 
above).  [3]  This  Is  an  action  ex  delicto  for 
an  alleged  breach  of  duty  owed  by  defendant 
to  plaintiff,  who  was  a  passenger  on  defend- 
ant's train,  occasioned  by  the  wrongful  expul- 
sion of  plaintiff  from  defendant's  car  by  one 
of  its  agents.  Under  the  view  we  take  of 
the  case,  we  shall  only  deal  with  the  question 
raised  by  the  petition  and  the  general  demur- 
rer. The  plaintiff  boarded  as  a  passenger  a 
through  train  of  a  connecting  carrier  of  de- 
fendant at  a  place  In  another  state  for  trans- 
portation to  a  point  of  destination  situate 
within  this  state  on  defendant's  line  of  rail- 
way at  which  the  train  was  not  scheduled  to 
stop,  in  ignorance  on  her  part  of  this  fact; 
and  the  question  presented  is  whether  the 
ticket  agent  of  the  connecting  carrier  from 
whom  she  purchased  the  ticket,  or  the  ticket 
collector  of  the  defendant  when  the  ticket 
was  exhibited  to  him,  was  under  a  duty  to 
volunteer  the  information  to  her  that  the 
train  would  not  stop  at  the  place  of  destina- 
tion called  for  by  her  ticket,  without  any  in- 
quiry from  her.  As  there  is  no  allegation  in 
the  petition  that  the  contract  of  carriage  be- 
tween plaintiff  and  defendant  bound  itself  to 
stop  this  train  at  Jenklnsburg  contrary  to 
its  published  rules,  if  such  a  duty  existed  at 
an,  it  must  be  considered  as  having  arisen  by 
virtue  of  the  relation  of  carrier  and  passenger, 
as  created  by  the  presence  of  plaintiff  on  de- 
fendant's cars  in  possession  of  an  ordinary 
first-class  ticket  It  is  alleged  in  the  petition 
that  the  regulation  of  this  train  of  nonst<^ 
page  at  Jenklnsburg  was  a  published  rule  of 
the  defendant,  promulgated  by  Itself  and  con- 
necting carriers,  and  that  the  defendant  had 
other  trains  scheduled  to  stop  at  this  place. 

[1]  A  railway  company  may  make  reason- 
able rules  and  regulations  for  the  conduct  of 
its  business,  which  are  binding  on  the  public 
in  transactions  with  it  Civil  Code  1010,  f 
2729;  Southei-n  Ry.  Co.  v.  Watson,  110  Ga. 
681,  36  S.  E.  209;  Southern  Ry.  Co.  v.  How- 
ard, Ul  Ga.  842,  36  8.  E.  213;  Central  Ry. 
Co.  V.  Motes,  117  Ga.  923,  43  S.  E.  990,  62 
L.  R.  A.  507,  97  Am.  St  Rep.  223.  And,  in 
the  absence  of  statutory  prohibition,  a  regu- 
lation of  a  railway  company  forbidding  the 
stoppage  of  a  through  train  at  a  specified 
place  cannot  be  considered  an  unreasonable 


regulation,  where  otber  trains  are  sdiednled 
to  stop  at  that  place.  See  Southern  Ry.  Co. 
V.  Flanigan,  10  Ga.  App.  745,  74  S.  E.  85: 
Hutchinson  on  Carriers  (3d  Ed.)  |  1060;  1 
Elliott  on  Railroads,  302,  i  200;  Slra  r. 
Wabash  R.  Co.,  115  Mo.  127,  21  S.  W.  905,  37 
Am.  St  Rep.  386,  and  cases  cited  in  note, 
page  392 ;  L.  ft  N.  R.  Go.  v.  MUes,  100  Ky.  84, 
37  S.  W.  486.  See,  also,  cases  cited  in  note  to 
International,  ete.,  Ry.  Co.  v.  Hassell,  In  50 
Am.  Rep.  527  (62  Tex.  256).  Therefore,  when 
the  plaintiff  purchased  a  ticket  at  Danville, 
Ky.,  for  transportation  to  Jenklnsbnrg,  Ga., 
the  reasonable  regulation  that  the  train  upon 
which  she  afterwards  took  passage  would 
not  stop  at  Jenklnsburg,  by  implication  en- 
tered into  the  contract  of  carriage,  and  no 
duty  devolved  upon  defendant  to  stop  the 
train  there.  Furthermore,  the  contract  of 
carriage,  as  evidenced  by  the  plaintiff's  pos- 
session of  an  ordinary  ticket,  was  not  one  for 
transportation  on  any  particular  train :  bnt 
the  undertaking  on  the  part  of  the  railway 
companies  was  to  transport  the  plaintiff  from 
Danville  to  Jenklnsburg  over  their  lines  of 
railway  according  to  the  reasonable  rules 
promulgated  by  them.  Assuming  then  that 
the  agent  at  Danville  was  the  agent  of  the 
defendant  when  he  sold  this  ticket  (as  to  this 
see  Head  v.  Georgia  Padflc  Ry.  Co.,  79  Ga.  358, 
7  S.  E.  217,  11  Am.  St  Rep.  434 ;  4  BlUott  on 
Railroads,  i  1596,  and  cases  cited),  under  a 
strict  construction  of  the  pleadings,  the  mere 
allegation  of  the  purchase  of  a  ticket  on  the 
same  date  as  that  upon  which  plaintiff  board- 
ed the  train  would  not  create,  in  this  case, 
the  relation  of  carrier  and  passenger  from 
the  time  of  purchase,  so  that  any  duty  could 
arise  therefrom.  For  instance,  it  is  alleged 
that  plaintiff  boarded  the  train  at  1  p.  m.  oa 
the  day  of  the  purchase  of  the  ticket  She 
may  have  purchased  the  ticket  at  7  ©"doc* 
in  the  morning  and  then  returned  to  her  abode 
in  the  city  until  the  Ume  of  the  departure  of 
this  train.  In  doing  so,  she  may  have  taken 
passage  to  and  from  the  depot  on  a  street 
car.  Wei^  she  to  be  considered  a  passenger 
of  the  railway  company  from  the  time  ot  the 
purchase  of  the  ticket  and  by  virtue  of  her 
being  the  holder  thereof,  under  the  foregoing 
facts  she  would  while  in  the  street  car  be  a 
passenger  of  two  carriers  at  the  same  tlme^ 
the  street  car  company  and  the  railway  com- 
pany. Hence,  under  the  allegations  of  the 
petition,  any  duty  to  Inform  her  being  found- 
ed on  the  relation  of  carrier  and  passenger, 
and  this  relation  not  being  established  by  an 
averment  of  the  purchase  of  a  ticket  alone, 
it  must  follow  that  the  duty  could  not  be 
held  to  have  existed  at  the  time  ot  the  pur- 
chase from  the  agent  of  the  ticket 

[2]  Nor  do  we  think  it  was  the  duty  of  the 
ticket  collector  to  so  Inform  her.  It  might 
be  urged  that  the  exhibition,  by  a  passenger 
to  the  ticket  collector  on  a  through  train,  of 
a  ticket  calling  for  destination  at  a  place  at 
which  the  train  was  not  scheduled  to  stop 
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was  sufficient  to  excite  the  attention  of,  or 
notify,  the  ticket  collector  that  the  passenger 
expected  or  Intended  to  ride  on  tbat  train 
to  tbe  place  of  destination,  and  to  place  the 
duty  upon  him  of  Informing  her  that  the 
train  did  not  stop  at  that  place,  that  she 
might  leave  the  train  at  some  Intermediate 
point;  and  that  his  failure  to  do  so  amounted 
to  an  acceptance  of  her  by  the  defendant  as  a 
passenger  on  that  train  to  tbe  place  of  des- 
tination called  for  by  her  ticket,  so  tbat  her 
subsequent  expulsion  from  defendant's  car, 
short  of  arrival  thereat,  would  amount  to  a 
breach  of  duty  to  her.  The  answer  to  this  Is 
tbat  the  published  schedule  that  this  train 
did  not  stop  at  tbe  place  of  destination  call- 
ed for  by  the  ticket  having  by  implication, 
under  the  right  to  make  reasonable  regula- 
tions under  the  statute,  entered  into  and 
become  a  part  of  the  contract  of  carriage 
(there  being  nothing  alleged  in  the  petition  to 
negative  tMs  regulation  of  this  train),  and 
hence  binding  on  tbe  plaintiff,  she  had  no 
right  to  expect  or  intend  to  be  transported 
to  this  place,  but  the  ticket  collettor  had  the 
right  to  act  on  the  assumption  that  she  was 
only  taking  advantage  of  the  quick  schedule 
afforded  by  the  through  train  as  far  as  the 
reasonable  rules  of  tbe  company  permitted 
her  to  be  carried  on  that  train,  or  to  some 
Intermediate  station  at  which  that  train  was 
scheduled  to  stop.  In  the  case  of  Richmond, 
etc.,  R.  Co.  V.  Ashby,  79  Va.  130,  52  Am.  Rep. 
620,  it  was  held: 

•'A  railway  passenger,  with  a  ticket  for  a  sta- 
tion at  which  the  train  does  not  stop,  has  tbe 
right  to  ride  to  an  intermediate  station  at 
which  it  does  stop." 

Schedules  of  railway  companies  of  their 
trains  are  made  by  them  with  reference  to 
the  convenience  of  the  public,  and  any  one 
who  wishes  to  enjoy  as  a  passenger  the  privi- 
leges afforded  the  public  by  a  railway  com- 
pany as  a  carrier  of  pas.sengers  must  bring 
himself  within  the  requirements  placed  upon 
the  public  in  the  enjoyment  of  that  relation- 
ship. "Reasonable  regulations,"  as  contained 
In  the  statute,  would  become  meaningless, 
If  a  carrier  of  passengers  were  compelletl  to 
conduct  its  business  and  arrange  Its  schedules 
to  suit  the  convenience  of  each  individual 
passenger,  and  not  base  Its  regulations  upon 
the  public  good  and  convenience;  for,  under 
such  cii*cumstances,  the  numter  of  regula- 
tions would  be  coextensive  with  the  patron- 
age of  the  road.  If,  on  the  other  hand,  it 
were  considered,  as  an  original  proposition, 
the  duty  of  a  carrier  of  passengers  to  inform 
a  i>assenger  of  the  schedules  and  stopping 
places  of  its  trains  In  this  state  it  may  do 
so  either  by  pul>Ushing.  under  the  statute, 
such  regulations  to  tbe  public,  or  verbally 
t)i rough  its  agents;  and  when  a  passenger  is 
Informed  thereof  In  the  one  way,  this  duty 
has  been  executed,  and  the  carrier  need  not 
also  Inform  hini  in  the  other  manner,  where 
no  intpiiry  is  made  by  the  passenger. 


It  has  been  held  that  when  one  presents 
himself  for  transportation  on  a  particular 
train,  the  duty  is  upon  him  to  Inquire  wheth- 
er It  stops  at  the  place  of  destination  called 
for  by  his  ticket.  In  the  case  of  Pittsburgh, 
etc.,  Ry.  Co.  v.  Nuzum,  50  Ind.  141,  19  Am. 
Rep.  703,  It  was  said: 

"It  was  the  duty  of  the  appellee  to  inform 
himself  when,  where,  and  how  he  could  ro,  or 
stop,  according  to  the  regulations  of  the  appel- 
lant's trains,  and  if  he  made  a  mistake,  which 
was  not  induced  by  the  appellant,  he  has  no 
remedy.  Cheney  v.  Boston  &  Maine  R.  R.  Co., 
11  Mete.  (52  Mass.)  121.  45  Am.  Dec.  190;  Bos- 
ton &  Lowell  R.  R.  Co.  v.  Proctor,  1  Allen 
(Mass.)  207,  70  Am.  Dec.  729;  .lohnson  v. 
('oncord  R.  R.  Co.,  4«>  X.  11.  2i;i,  8t;  Am. 
Dec.  199:  (Meveland,  etc.,  R.  R.  Co.  v.  Bart- 
ram,  11  Ohio  St  457." 

And  to  the  same  effect,  see  Chicago,  etc., 
R.  Co.  V.  Bills,  104  Ind.  13,  3  N.  E.  611 ;  4 
Elliott  on  Railroads,  $  159.3,  and  cases  cited 
in  note ;  2  Hutchin.son  on  Carriers,  §  1060. 

There  being  no  duty  owing  to  tbe  plaintiff 
in  this  particular,  the  defendant  was  concern- 
ed only  with  its  duty  to  the  public  of  main- 
taining its  published  schedule,  and  tbe  plain- 
tiff's right  under  her  ticket  was  to  be  trans- 
ported in  compliance  therewith  to  the  last 
place,  before  reaching  Jenkln.sburg,  at  which 
this  train  was  scheduled  to  stop,  and  the 
defendant's  agent  had,  the  right  to  demand 
that  she  leave  the  train  and  to  eject  her  at 
this  point.  2  Moore  on  Carriers  (2d  Hd.)  $  7 ; 
International,  etc.,  Ry.  Co.  v.  Hnssell,  supra; 
Dullng  V.  Philadelphia,  etc.,  R.  Vo.,  66  Md. 
120,  6  Atl.  592;  Allen  v,  Wilmington,  etc., 
R.  CO.,  119  X.  G  710,  25  S.  E.  787,  8  Am.  & 
Eng.  R,  C\is.  (X.  S.)  257;  Richmond,  etc., 
B.  Co.  V.  Ashby,  supra;  2  Hutchinson  on 
(Carriers,  i  1060,  and  eases  cited  in  the  note. 

We  hold;  therefore,  that  the  ejection  by  de- 
fendant of  plaintiff  from  this  train  at  Mc- 
Donough,  the  last  stopping  place  scheduled 
for.  this  train  before  reaching  Jenkinsburg, 
the  place  of  destination  called  for  by  her 
ticket,  did  not  give  plaintiff  a  right  of  action 
for  breach  of  duty  owed  by  defendant  to  her. 

The  court  erred  in  overruling  tl»e  general 
demurrer. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(•14S  Ox.  RIM 

HOOD  V.  HOOD  et  al.    (No.  418.) 

(Supreme  Court  of  Georgia.     June  30,  1915.) 

fSyllahut  iy  the  Court.) 

Judgment  €=>."18— Collateral  Attack— Di- 
vorce JurxjMENT  —  Objection  to  Allow- 
ance TO  Winow. 

Where  an  application  for  the  Betting  apart 
of  a  yenr'a  support  to  an  alleRert  widow  from 
the  estate  of  a  named  decedent  is  reHisted  upon 
the  grounds  that  the  caveatrix  is  the  widow  of 
the  decedent,  and  that  the  marriage  of  the  ap- 
plicant to  the  decedent  was  void  because  at  the 
time  of  such  marriage  the  caveatrix,  who  had 
previously  been  married  to  the  decedent,  hud 
never  been  legally  divorced  from  him.  upon 
the  trial  of  a  case  thus  made,  on  appeal  to  the 
superior  court,  it  is  error  to  allow  an  amend- 
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ment  to  fhe  caveat  Mttins  np,  In  substance, 
that,  while  there  was  a  Judgment  and  decree  oi 
diyorce  between  the  caveatrix  and  the  decedent; 
it  was  void,  because  the  decedent  in  his  libel 
for  divorce  against  the  caveatrix,  his  then  wife, 
had  alleged  that  she  was  a  nonresident  of  the 
state  of  Georgia,  and  that  her  whereabouts 
was  unknown  to  him,  when  in  fact  he  knew,  at 
the  time  of  filing  the  petition,  that  tiie  defend- 
ant named  therein  was  a  resident  of  a  named 
county  in  the  state  of  Georgia.  Such  an  amend- 
ment is  a  collateral  attack  upon  the  judgment 
and  decree  in  the  divorce  proceedings— a  judg- 
ment of  a  court  having  junsdicdon  of  the  per- 
son and  the  subject-matter,  and  presumed  to 
be  regular  and  valid  until  set  aside  by  the  court 
rendering  the  same.  Such  an  attack  as  this  can 
only  be  made  In  a  direct  proceeding  to  set  aside 
the  judgment,  and  not  collaterally. 

[Ed.  ,  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §{  961.  962;   Dec.  Dig.  <8s»518.1 

I!rror  from  Superior  Court,  Macon  County; 
Z.  A.  Ldttlejohn,  Judge. 

Application  by  Mrs.  D.  T.  Hood  for  the  set- 
ting apart  of  a  year's  support  for  herself  and 
minor  child  out  of  tbe  estate  of  her  deceased 
husband,  to  which  Mrs.  Nannie  Hood  filed 
a  caveat  From  an  order  allowing  an  amend- 
ment to  the  caveat,' and  refusing  a  new  trial 
after  verdict  against  the  applicant,  tbe  ap- 
plicant brings  error.    Reversed. 

Mrs.  D.  T.  Hood,  alleging  herself  to  be 
tbe  widow  of  D.  1,  Hood,  made  application 
to  the  court  of  ordinary  of  Macon  county  for 
the  setting  apart  of  a  year's  support  for  her- 
self and  minor  child  out  of  tbe  estate  of  her 
alleged  deceased  husband.  Appraisers  were 
appointed,  and  citations  were  duly  issued  and 
published.  Thereupon  came  Mrs.  Nannie 
Hood,  claiming  to  be  tbe  lawful  wife  of  the 
decedent,  D.  T.  Hood,  and  filed  a  caveat  to 
the  application.  With  the  caveatrix  named 
joined  certain  other  parties  alleging  them- 
selves to  be  the  lawful  children  of  the  dece- 
dent They  contested  the  setting  apart  of  a 
year's  support  to  tbe  applicant,  on  the 
grounds,  that  she  was  not  tbe  lawful  wife 
and  widow  of  the  decedent;  that  tbe  cavea- 
trix, Mrs.  Nannie  Hood,  and  D.  T.  Hood,  tbe 
decedent,  had  intermarried  about  the  year 
1888;  that  they  lived  together  as  husband 
and  wife  in  Spalding  county,  Ga.,  until  tbe 
year  1902,  when  the  decedent  abandoned  his 
wife,  Nannie,  and  left  her  in  Spalding  coun- 
ty, Ga.,  and  subsequently  entered  into  a  void 
marriage  with  Josephine  Watkins,  the  ap- 
plicant for  a  year's  support  The  case  went 
by  appeal  to  the  superior  court,  and  when  it 
came  on  there  to  be  tried  the  caveators  of- 
fered the  following  amendment: 

"Now  come  the  caveators  and  amend  their  ob- 
jection, and  say  that  in  the  year  1905.  D.  T. 
Hood  filed  his  libel  for  divorce  against  Nannie 
Hood,  his  wife,  and  alleged  in  said  petition 
that  said  Nannie  Hood  was  a  nonresident  of 
the  state  of  Georgia,  and  that  her  whereabouts 
was  unknown  to  said  D.  T.  Hood;  that  said 
D.  T.  Hood  knew,  at  the  time  he  filed  said  pe- 
tition, that  Nannie  Hood  was  a  resident  of  the 
state  of  Georgia,  and  was  never  a  resident  of 
any  other  state;  that  the  allegation  of  D.  T. 
Hood's  affidavit  that  Nannie  Hood  was  a  resi- 
dent of  tbe  state  of  Tennessee  was  not  true; 


that  D.  T.  Hood  knew  that  Nannie  Hood  wai  t 
resident  of  Georgia  and  Spalding  county  at  that 
time;  that  Josephine  Watkins,  now  dsimint 
to  be  the  widow  of  D.  T.  Hood,  knew  that  Nan- 
nie Hood  lived  in  the  state  of  Georgia  at  the 
time  Hood  applied  for  a  divorce,  and  since  tliat 
time,  wherefore  these  objectors  pray  that  their 
amendment  be  allowed  and  filed;  that  Nannie 
Hood  was  never  served  with  any  copy  or  pio- 
cess,  or  with  publication  of  D.  T.  Hood  s  divoree 
proceedings,  and  did  not  know  D.  T.  Hood  bad 
obtained  a  divorce  until  about  the  year  1912  or 
1913." 

This  was  allowed  over  objections  of  the  ap- 
plicant and  a  verdict  against  ber  application 
was  rendered.  She  excepted  to  tbe  allow- 
ance of  the  amendment,  and  to  tbe  refusal  of 
a  new  trial  on  her  motion. 

Jule  Felton,  of  Montezuma,  for  plaintiff  In 
error.  J.  J.  Bull  &  Son,  of  Oglethorpe,  for 
defendant  in  error. 

BECK,  J.  (after  stating  the  facts  a^  abov^. 
The  plaintiff  excited  to  the  allowance  of 
tbe  amendment  set  out  In  tbe  statement  of 
facts,  upon  the  ground  that  it  was  a  col- 
lateral attack  upon  the  Judgment  of  divorce 
referred  to  In  the  caveat ;  and  we  are  of  tbe 
opinion  that  this  objection  was  a  valid  one, 
and  that  the  court  erred  in  overruling  it 
The  Judgment  and  decree  of  divorce  attacked 
being  a  Judgment  of  a  court  of  general  ju- 
risdiction, every  presumption  in  favor  of  its 
validity  and  regularity  should  be  Indulged. 
If,  as  a  matter  of  fact  the  caveatrix,  Mrs. 
Nannie  Hood,  was  at  tbe  time  of  granting  the 
divorce  In  question  a  resident  of  Spalding 
county,  Ga.,  and  not  a  resident  of  another 
state,  and  if  she  bad  never  been  duly  served 
with  process  in  tbe  case,  this  would  have  con- 
stituted good  ground  for  a  direct  attack  up- 
on tbe  Judgment  and  decree  of  divorce.  But 
tbe  Judgment  in  the  divorce  proceeding 
should  be  attacked  in  the  court  which  ren- 
dered the  Judgment,  and  the  validity  and 
regularity  of  that  Judgment  should  not  be 
made  a  collateral  issue  in  another  proceed- 
ing. To  rule  otherwise  in  this  case  would 
violate  the  prindples  which  are  settled  be- 
yond controversy,  that  tbe  Judgment  of  a 
court  having  Jurisdiction  both  of  tbe  subject- 
matter  and  of  the  parties,  however  erroneous 
it  may  be,  is  a  valid,  binding,  and  conclusive 
Judgment  of  the  matters  in  controversy  upon 
the  parties  thereto  and  those  claiming  under 
them,  and  cannot  be  attacked  or  impeached 
In  a  collateral  proceeding. 

Having  decided  that  tbe  court  erred  in  al- 
lowing the  amendment  it  is  unnecessary  to 
pass  upon  the  questions  raised  by  the 
grounds  of  the  motion  for  a  new  trlaL  Tbe 
Issues  made  by  the  assignments  in  the  motion 
for  a  new  trial  are  involved  in  the  ruling 
made  as  to  the  allowance  of  the  amendment 
With  the  amendment  stricken  from  tbe  pro- 
ceedings, these  questions  wUl  probably  not 
arise  upon  tbe  next  trial. 

Judgment  reversed.  All  the  Justices  cm- 
cur. 
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ARMSTRONG  r.  CITIZBNS'  &  SODTHERK 

BAKK.    (Now  487.) 

(Supreme  CJourt  of  Georgia.    Jul;  8,  1916.) 

(Byllabut  By  the  Court. } 

Apfeai.  and  Bbbob  «=»4T9— SirpxxsxDEAS— 

Dkrial  or  Lkayk. 

The  (3ituens'  &  Southern  Bank  brought 
suit  against  the  Iriah-American  Bank  as  maker, 
and  Patrick  Armstrong  as  surety,  upon  a  cer- 
tain promissory  note.  Armstrong  filed  a  plea; 
and  upon  the  trial  of  the  issue  made  by  this 
plea  the  court  directed  a  verdict  axainst  Arm- 
strong, who  made  a  motion  for  a  new  trial, 
'which  was  overruled  at  the  hearing.  Armstrong, 
being  unable  to  give  bond  for  the  eventual  con- 
demnation money,  as  required  by  law,  prior  to 
suing  out  his  biU  of  exceptions  seeking  to  have 
the  action  of  the  court  below  reviewed  in  this 
court,  and  being  doubtful  of  his  right  to  file  the 
pauper  affidavit  under  the  terms  of  the  statute, 
presented  his  petition  to  the  judge  of  the  trial 
court  for  an  injunction  and  the  grant  of  a  writ 
of  supersedeas  under  the  circumstances.  Upon 
consideration  of  this  petition  the  judge  passed 
an  order  denying  the  petition,  and  to  this  order 
the  i)etitioner  excepted.  HM  that,  even  if  the 
judge  would  have  been  authorized,  under  the 
law  and  the  facts  in  the  record,  to  grant  the 
prayers  of  the  petition,  there  was  no  error  in 
refndng  to  do  so. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  2251-2256;  Dec  Dig.  *=» 
470.] 

Error  from  Snperlor  Court,  Bldunond 
Connty;  Henry  C.  Hammond,  Judge. 

Action  by  the  dtlzens'  ft  Southern  Bank 
against  the  Iilsb-American  Bank  and  Patrick 
Armstr<»K.  Judgmoit  for  plaintiff  against 
Armstrong,  who  petitioned  for  an  injunction 
and  a  aupersedeaa  Petition  denied,  and  peti- 
tioner brings  error. 

P.  0.  O'Qorman,  Pierce  Bros.,  and  W.  K. 
MUler,  all  of  Augusta,  for  plaintiff  in  error. 
Boykln  Wright  and  Boykln  Wright,  Jr.,  both 
of  Augusta,  and  Samuel  B.  Adama,  of  Savan- 
nah, for  defendant  In  error. 

BEC!K,  J.  Judgment  afDrmed.*  All  the 
Justices  concur. 


a«  Oa.  TM) 

BAWLING  S  V.  COHEN.    (No.  469.) 
(Supr^ne  Court  of  Georgia.     July  17,  1916.) 

(ByUabu*  by  th«  Court.) 

1.   DeXDS  «=9ll4  —  VXNDOB  AND  PUSCEABKB 

4=>334 — DsFicizNOT  IN  Quantity — Rights 

OF   PUBCHABEB — CONSTBUCTION    OF   DeBD.       , 

A  deed  described  the  land  conveyed  as  fol- 
lows: "All  that  tract  or  parcel  of  land  lying, 
being,  and  situated  in  the  state  and  county 
aforesaid,  and  in  the  136th  Dist  G.  M.,  and 
containing  two  hundred  and  fifty-nine  (259) 
acres,  more  or  less,  and  bounded  as  follows: 
North  by  lands  of  J.  W.  Slade,  G.  D.  Warthen, 
and  W.  L,  Knight;  east  by  lands  of  William 
Rawlings;  south  by  lands  of  Wm.  Hawlings, 
and  west  by  lands  of  W.  E.  Jordan.  The  above- 
described  land  being  the  same  conveyed  by  deed 
to  me  by  R.  L.  Smith,  the  10th  November,  1894, 
and  recorded  in  clerk  s  offi*^,  Washington  coun- 


ty, Nov.  10th,  1894,  in  Book  <ir  folio  609." 
Held,  that  this  was  a  conveyance  by  the  tract; 
and  not  by  the  acre;  and,  unless  the  deed  should 
be  reformed,  there  could  be  no  recovery  by  the 
vendor  from  the  vendee,  because  the  tract  ac- 
tually contained  345  acres,  in  the  absence  of  ac- 
tual fraud  on  the  part  of  the  vendee.  Kendall 
V.  Wells,  126  Ga.  843,  55  S.  E.  41. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  |S  816-322,  326-329,  388;  Dec.  Dig.  «=» 
114;  Vendor  and  Purchaser.  Cent  Dig.  IS  959- 
980;    Dec  Dig.  «=»334.] 

2.  Tbial    «=»261— Action    bt    Pubchaseb— 
Deficikngt  in  Qtjantitt- Instbuctions. 

While  the  petition  alleged  that,  as  a  part 
of  the  contract  of  sale  of  land,  it  was  agreed 
between  the  vendor  and  vendee  that  the  land 
should  be  surveyed  and  measured,  and  if  there 
should  be  less  than  269  acres,  the  vendor  was 
to  pay  back  to  the  vendee  such  proportionate 
part  of  the  purchase  money  paid  as  would  rep- 
resent such  shortage  in  the  acreage,  and  that  if 
there  should  be  more  than  the  stated  number  of 
acres  the  purchaser  should  pay  to  the  vendor  the 
sum  of  $18  per  acre  for  such  excess,  yet  it  was 
not  alleged  that  such  agreement  was  left  out  of 
the  deed  by  accident  or  mistake,  but  only  the 
provision  that  the  sale  was  by  the  acre  and  not 
by  the  tract;  and  a  reformation  was  sought  on 
that  basis.  It  was  accordingly  error  to  charge 
as  follows :  "I  charge  you  that  the  burden  is  on 
the  plaintiff  in  this  case  to  show  you,  by  a  pre- 
ponderance of  the  evidence,  the  facts  and  cir- 
cumstances of  the  case;  that  the  contract  was 
one  by  the  acre  and  not  by  the  tract;  and  he 
must  also  show,  by  the  preponderance  of  the 
evidence,  facts,  and  circumstances,  that  the  deed 
which  he  made  to  the  defendant  does  not  speak 
the  real  and  true  contract  as  between  these 
parties;  and  he  must  also  show  that  under  the 
contract  the  land  was  to  be  surveyed  and  meas- 
ured so  as  to  ascertain  the  exact  number  of 
acres;  and  he  must  also  show  to  you  that  the 
contract  was  by  the  acre  at  $18  per  acre,  and 
an  agreement  to  survey  and  measure  the  land 
was  intended  by  both  the  plaintiff  and  the  de- 
fendant to  be  written  and  inserted  in  the  deed, 
and  that  by  oversight,  accident,  and  mistake 
the  contract  relative  to  the  surveying  and  meas- 
uring by  the  acre  was  left  out  of  the  deed." 

[Ed.  Note.— For  other  cases,  see  Trial,  C!cnt 
Dig.  a  687-595;   Dec  Dig.  «=»251.] 

3.  Gboundb  fob  New  Tbial. 

While  some  of  the  rulings  set  out  in  the 
other  grounds  of  the  motion  for  a  new  trial 
may  not  have  been  entirely  accurate,  they  would 
not  require  a  new  trial. 
Evans,  P.  J.,  dissenting. 

Error  from  Superior  Court,  Washington 
County;  B.  F.  Walker,  Judge. 

Action  between  Wm.  Rawlings  and  Louis 
Cohen.  From  the  Judgment,  Rawlings  brings 
error.    Reversed. 

Htnes  &  Jordan,  of  Atlanta,  and  J.  J.  Har- 
ris and  Hardwick  &  Wright,  all  of  Sanders- 
ville,  for  plaintiff  In  error.  Evans  ft  Evans, 
of  Sandersvllle,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  reversed.  All  the 
Justices  concur. 

EVANS,  P.  J.  I  dissent  from  the  rn!lng 
made  in  the  second  headnote,  and  from  the 
judgment 
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ENDSUST  et  at  T.  TATIiOB  et  al.    (No.  416.) 

(Supreme  Court  of  Georgia.     June  30,  1916.) 

(SyUabut  ty  th«  Vourt.) 

1.  HUSBASD     AND     WlHB     «=3llft— PBOtBBTT 

Given  Wi»b— Ownebship. 

Prior  to  the  enactment  of  the  Married 
Woman's  Act,  approved  December  13,  1866 
(Acts  1866,  p.  14®,  all  property  given  to  a  wife 
during  coverture  vested  in  her  husband,  unless 
there  were  words  in  the  gift  indicating  a  wish 
for  the  personal  enjoyment  thereof  by  tiie 
wife;  in  that  event,  the  property  given  would 
become  her  separate  estate. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  §S  388,  413-417;  Dec. 
Dig.  «=9ll6.] 

2.  Tbusts  iS=>81,  356— Implied  Tbust— Hub- 
band  AND  Wife— PCBCHASEB. 

Where,  before  the  passage  of  the  act  Just 
referred  to,  a  married  woman  received  a  gift 
of  money  from  her  father  under  circumstances 
that  would  render  it  her  separate  estate,  and 
tbe'money  was  delivered  to  her  husband  to  buy 
a  home  for  her,  and  he  bought  the  home  and, 
without  notice  to  her  or  by  her  consent,  took 
the  title  in  his  own  name,  the  legal  title  so 
held  by  him  would  be  impressed  with  an  im- 
plied trust  in  favor  of  the  wife. 

(a)  A  purchaser  from  the  husband  with  notice 
of  the  trust  would  take  subject  thereto. 

[Ed.  Note.— For  other  cases,  see  Trusts,  C^nt 
Dis.  Si  115-118,  628-538;  Dec.  Dig.  «s»81, 
356.] 

3.  Tbusts  9=>365— Imfubd  Tbust— Pboobxd- 
iNGS  TO  Establish— LrAPSE  of  Time. 

Where  real  estate  was  purchased  as  indi- 
cated in  the  preceding  note,  and,  without  no- 
tice of  the  status  of  the  1^^  title,  the  wife 
went  with  her  husband  upon  the  property  at 
the  time  of  the  purchase  and  continuously  resid- 
ed there  with  him  until  her  death  in  1907,  and 
after  the  death  of  the  wife  the  husband,  being^ 
in  possession,  conveyed  the  entire  property  to 
one  of  their  sons,  who  had  notice  of  the  trust, 
an  action  against  the  husband  and  the  son  to 
whom  he  had  conveyed,  instituted  by  the  daugh- 
ters and  remaining  sons  in  1011,  to  declare  the 
trust  and  recover  their  respective  interests  in 
the  property,  as  heirs  at  law  of  their  mother, 
would  not  be  barred  on  account  of  lapse  of 
time. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  S§  508-573 ;   Dec.  Dig.  «e=»3G5.] 

4.  Tbusts  «=»90— Implied  Tbust— Pboceed- 
iNos  TO  Establish- Husband  and  Wife- 
Nonsuit. 

The  body  of  land  in  controversy  consisted 
of  three  tracts  acquired  at  different  times,  the 
legal  title  to  each  being  taken  in  the  name  of 
the  husband.  There  was  evidence  to  show  that 
the  tract  nrst  acquired  was  paid  for  with  money 
which  formed  the  separate  estate  of  the  wife. 
It  was  erroneous  to  grant  a  nonsuit  relatively 
to  this  tract. 

(a)  There  was  evidence  tending  to  show  that 
the  other  two  tracts  were  paid  for,  in  part  at 
least,  with  money  produced  by  the  farming  en- 
terprise conducted  by  the  husband  and  his  fam- 
ily on  the  several  tracts  as  they  were  acquired. 
As  the  case  will  go  back  for  another  trial,  when 
the  evidence  may  not  be  the  same,  no  ruling 
is  made  as  to  the  sufficiency  of  the  evidence  to 
authorize  a  recovery  by  the  plaintifFs  relatively 
to  the  two  tracts  last  acquired. 

[Ed.  Note. — For  other  cases,  see  IVusts,  Cent 
Dig.  {  138;    Dec.  Dig.  «=>90.] 

Error  from  Superior  Court,  Douglas  Coun- 
ty;  Price  Edwards,  Judge. 


Action  by  P.  A.  Endsley  and  others  agalnit 
A.  Q.  Taylor  and  others.  Judgment  for  de- 
fendants,  and   plalntlfls   bring  error.     Be- 

versed. 

Polly  Ann  Endsley  and  others,  who  were 
daughters  and  sons  of  A.  Q.  Taylor  and  his 
wife,  N.  J.  Taylor,  instituted  an  action  joIn^ 
ly  and  severally  against  their  brother  D.  S. 
Taylor,  and  their  father,  A.  Q.  Taylor,  to  re- 
cover a  certain  body  of  land  composed  of 
three  smaller  tracts,  and  to  cancel,  as  a  idoad 
upon  th^r  title,  a  deed  from  A.  Q.  Taylor 
to  D.  S.  Taylor,  purporting  to  convey  the 
land.  It  was  alleged  that  A  Q.  Taylor  pur- 
chased one  of  the  tracts  from  John  Shearer 
In  1866,  another  from  Nathan  Walden  in 
1873,  and  another  from  John  Morris  In  1831, 
and  received  deeds  to  each  of  the  lots  In  Ms 
own  name.  The  deed  from  Shearer  was 
dated  October  17,  1866.  A.  Q.  Taylor  moved 
on  the  Shearer  place  with  his  wife  and  fam- 
ily Immediately  after  the  purchase,  and  con- 
tinued to  reside  there  until  after  the  chil- 
dren had  grown  up  and  moved  away.  Tay- 
lor and  his  wife  continued  to  reside  there 
until  1907,  when  the  wife  died.  After  her 
death  A.  Q.  Taylor,  continuing  to  reside  on 
the  property,  married  a  second  time.  In  1910 
he  sold  the  entire  tract  to  bis  codefendant, 
D.  S.  Taylor.  It  was  alleged  that  the  prop- 
erty was  purchased  by  A.  Q.  Taylor  with 
money  of  his  wife,  taking  the  deed  in  his  own 
name,  thereby  raising  an  implied  trust ;  that 
D.  S.  Taylor  purchased  with  notice  of  the 
trust,  that  there  was  no  administration  upon 
the  estate  of  Mrs.  Taylor,  and  that  the  plain- 
tiffs conceded  to  each  of  the  defendants  sepa- 
rate interests  in  the  property  as  heirs  at  law 
of  the  deceased.  The  defendants  answered, 
admitting  some  of  £txe  allegations  and  deny- 
ing, among  others,  those  relating  to  implied 
trusts.  On  the  trial  there  was  evidence  tend- 
ing to  show  the  following  as  to  the  manner 
in  which  A.  Q.  Taylor  acquired  the  property: 
He  lived  in  Alabama  and  made  a  crop  there 
in  1866.  He  left  in  August,  with  his  wife 
and  children,  to  come  to  Georgia.  Heath, 
his  father-in-law,  told  him  to  look  up  a  home. 
He  did  so,  and  made  a  trade  for  the  Shearer 
tract.  Heath  sold  out  in  Alabama,  and  gave 
$1,000  to  bis  daughter,  N.  J.  Taylor,  the  wife 
of  A.  Q.  Taylor  and  the  mother  of  the  plain- 
tiffs. He  paid  the  money  to  her  in  the  pres- 
ence of  A.  Q.  Taylor.  Concerning  this,  one  of 
the  plaintiffs  testified: 

"As  to  what  occurred  between  my  grand- 
father and  mother  and  father  at  that  time,  he 
told  them  he  wanted  her  to  buy  her  a  place 
with  the  money  for  her — wanted  her  to  buy  » 
place  with  the  money — wanted  him  to,  and  my 
mother  consented  to  that;  that  is  what  h* 
wanted  done  with  it" 

The  Shearer  place  was  paid  for  by  A.  Q. 
Taylor  entirely  out  of  the  $1,000.  but  not  all 
of  it  was  so  consumed.  The  balance  was 
used  by  A.  Q.  Taylor  in  buying  live  stock 
and  farm  supplies  and  in   supporting   the 
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f&?ally.  The  family  lived  on  the  property 
from  tbe  time  of  the  purchase,  and  conduct- 
ed the  farm.  Subsequently  the  other  two 
tracts  were  acquired  by  A.  Q.  Taylor  and 
paid  for  out  of  profits  which  he  had  made 
from  farming  on  the  property.  There  was 
evidence  tending  to  show  that  D.  S.  Tay- 
lor, before  purchasing  from  A.  Q.  Taylor, 
had  notice  of  the  drcnmstances  recited 
above,  relative  to  the  manner  In  which  the 
property  was  acquired  and  paid  for.  It  was 
admitted  that  there  was  no  administration 
on  the  estate  of  Mrs.  N.  J.  Taylor.  At  the 
conclusion  of  the  evidence  the  Judge,  upon 
motion,  granted  a  nonsuit,  and  plaintiffs  ex- 
cepted. 

J.  S.  James,  of  Douglasvllle,  for  plaintiffs 
In  error.  W.  T.  Roberts  and  J.  B.  Hutche- 
son,  both  of  Douglasvllle,  for  defendants  in 
error. 

ATKINSON,  J.  [1,2]  Prior  to  the  enact- 
ment of  the  Married  Woman's  Act,  approved 
December  13,  1866  (Acts  1866,  p.  146),  the 
Code  provided,  among  other  Uiings,  as  fol- 
lows: 

"All  property  given  to  the  wife  during 
•  *  •  coverture,  or  acquired  by  her,  shall 
vest  in  the  husband,  but  any  words  in  tne  gift 
or  bequest  indicating  a  wi^  for  the  personal 
enjoyment  thereof  by  the  wife,  such  as  a  gift  to 
the  wife  by  name,  shall  create  a  separate  estate 
tberem  for  her."    Code  of  1863,  |  1702. 

This  provision  of  the  Code  had  the  effect 
of  a  statute,  as  the  Code  was  regularly  adopt- 
ed by  the  Legislature.  The  testimony  of  the 
witness  quoted  in  the  statement  of  facts,  for 
convenience,  may  be  again  stated,  as  follows : 

"As  to  what  occurred  between  my  grandfa- 
ther and  mother  and  father  at  that  Bme,  he 
told  them  he  wanted  her  to  buy  her  a  place 
with  the  money  for  her — wanted  her  to  buy  a 
place  with  the  money — ^wanted  him  to,  and  my 
mother  consented  to  that;  that  is  what  he 
wanted  done  with  it" 

This  indicated  that  the  money  with  which 
the  purchase  price  of  the  Shearer  place  was 
paid  4788  a  gift  from  Mrs.  Taylor's  father, 
Intended  for  her,  and  was  made  in  such  way 
as  to  make  It  her  separate  estate.  Under 
such  circumstances  the  marital  rights  of  the 
husband  would  not  attach  to  It  In  this  con- 
nection see  Perkins  v.  Keith,  33  6a.  525; 
Robson  V.  Jones,  27  6a.  266.  As  the  money 
was  the  separate  property  of  Mrs.  Taylor,  to 
which  her  husband's  marital  rights  would 
not  attach,  he  had  no  lawful  right  to  appro- 
priate it  to  his  own  use.  If  he  purchased 
property  with  It  and  took  tlUe  In  his  own 
name,  his  relation  to  the  property  would  be 
the  same  as  if  the  money  had  belonged  to  a 
stranger.  So  treating  It,  he  would  hold  the 
legal  title  Impressed  with  an  implied  trust 
for  the  benefit  of  his  wife,  whose  money  paid 
for  the  land.  Williams  v.  Smith,  128  6a. 
306,  67  S.  E.  801 ;  Manning  v.  Manning,  135 
6a.  697,  69  S.  E.  1126;  Civil  Code,  S  3739. 
Such  an  implied  trust  could  be  enforced 
against  the  trustee,  and  also  against  a  pur- 


chaser from  him  with  notice  of  the  tnist 
Williams  V.  Smith,  supra.  There  was  suffi- 
cient evidence  to  authorize  a  finding  that 
D.  S.  Taylor  had  notice  of  the  tmst  at  the 
time  of  his  purchase. 

[3, 4}  Nor  do  the  drcnmstances  detailed  by 
the  evidence  show  that  the  plaintiffs  are 
barred  on  account  of  delay  In  instituting  the 
suit  It  does  not  appear  that  their  mother 
assented  to  the  deed  having  been  taken  in  the 
name  of  her  husband,  or  that  she  knew  of 
the  fact  She  lived  on  the  property  as  a 
member  of  the  family  until  her  death  In  1907. 
After  her  death  the  suit  was  brought  la 
1911,  and  no  rights  of  Innocent  third  persons 
had  attached.  From  what  has  been  said,  It 
follows  that  it  was  erroneous  to  grant  a  non- 
suit relatively  to  the  Shearer  place.  In  re- 
gard to  the  other  two  places,  there  was  evi- 
dence tending  to  show  that  the  property  was 
bought  In  part  with  profits  derived  from  the 
farm  conducted  by  A.  Q.  Taylor  and  his  fam- 
ily on  the  several  tracts,  Includhig  the  Shear- 
er tract  As  the  Judgment  will  be  reversed, 
and  on  another  trial  the  evidence  may  not  be 
the  same,  no  ruling  is  made  as  to  whether 
the  evidence  was  sufficient  to  show  an  hn- 
plled  trust  relatively  to  the  other  two  tracts. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

^"''^  (143  Q^  (oj) 

ELIOPOLO  V.  STUBBS. 
(Supreme  Court  of  Ceorgia.     June  28,  1015.) 

(SvUabut  by  the  Court.) 

1.  iNTOxicATiifo    Ljqt;ob8    «=>259— IifJirao- 

TION — STATUTK. 

Section  5335  of  the  Civil  Code  of  1910  pro- 
vides for  the  abatement  of  a  blind  tiger  nui- 
sance by  established  equitable  procedure.  Sec- 
tions 5336  ond  5337  apply  to  cases  where  the 
person  alleged  to  carry  on  the  nuisance  is  un- 
known or  concealed  and  is  proceeded  against 
as  such. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  398;  Dec.  Dig.  «=>259.] 

2.  Constitutional  Law  <g=>240— Intoxioat- 
iMO  LiqnoRs  e=>259— Eqdai,  Protection 
of  the  Laws— Injunction — Blind  Tiger. 

Civ.  Code  1910,  S  5335,  does  not  offend  the 
constitutional  guaranty  of  the  equal  protection 
of  the  laws  to  all  citizens. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  §{  688,  692,  693,  697- 
699;  Dec.  Dig.  €=»240— Intoxicating  Liquors, 
Cent  Dig.  S  398;    Dec.  Dig.  <S=>259.] 

3.  CONSTITtmoNAL     LAW     ^»42— RiOBT     TO 

Raise  Questionb— Interest. 

The  present  proceeding  is  against  a  known 
defendant  alleged  to  be  operating  a  blind  tiger 
nuisance  at  a  designated  place.  The  defendant 
is  not  being  proceeded  against  ajs  an  unknown 
or  concealed  person,  and  therefore  is  not  con- 
cerned with  the  constitutionality  of  Civ.  Code, 
1910,  §§  5336  and  5337,  which  are  not  applica- 
ble to  the  case  alleged  against  him.  One  who 
would  strike  down  a  statute  as  unconstitutional 
must  show  that  it  afFects  him  injuriously,  and 
actually  deprives  him  of  a  constitutional  right. 

[Ed.  Note.— For  other  cases,  sec  Constitutional 
Law,  Cent  Dig.  §|  39,  40;    Dec.  Dig.  <S=»42.] 
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Drror  from  Superior  Gonrt,  caiatbam  CSonnr 
ty;   W.  O.  Oharlton,  Judge. 

Petition  by  W.  B.  Stubbs  against  J.  O. 
Eliopolo  to  enjoin  the  defendant  from  (^)erat- 
ing  a  nuisance.  From  a  Judgment  overruling 
demurrer  to  tbe  petition,  the  defendant  brings 
error.     Affirmed. 

B.  L.  Golding  and  Osborne  &  Lawrence,  all 
of  Savannah,  for  plaintiff  in  error.  Geo.  H. 
Rlditer,  of  Savannah,  for  defendant  in  er- 
ror. 

EVANS,  P.  J.  This  was  a  petition  by  W. 
B.  Stubbs  against  J.  G.  Eliopolo  to  enjoin  tbe 
defendant  from  the  operation  of  a  nuisance^ 
commonly  called  a  "blind  tiger."  It  was  al- 
leged in  the  petition  that  the  defendant  was 
the  owner  or  proprietor  of  a  place  at  430 
West  Broad  street,  in  Savannah,  where  spir- 
ituous, malt,  and  lAtoxicattng  liquors  were 
being  sold  in  violation  of  law,  that  the  de- 
fendant was  guilty  of  maintaining  and  run- 
ning a  "blind  tiger,"  and  that  the  same  was 
a  continuous  nuisance,  and  subject  to  abate^ 
ment;  and  the  prayer  was  that  the  place 
be  declared  a  nuisance  and  be  abated  by  law, 
and  the  defendant  be  enjoined  from  keeping 
and  maintaining  the  place  for  the  illegal  sale 
of  intoxicating  liquors.  There  was  a  fur- 
ther prayer  that  the  officers  serving  the  i>ea- 
tton  be  directed,  if  necessary,  to  arrest  those 
in  charge  of  the  place  and  seize  their  stock 
in  trade,  and  bring  them  before  the  court  to 
be  dealt  with  as  tbe  law  directs,  and  to 
break  open  such  place  of  illegal  sale,  if  nec- 
essary, for  the  purpose  of  executing  this  or- 
der, and  to  seize  the  books  and  papers  there- 
in necessary  to  show  the,  sale  and  keeping  of 
such  liquors  or  tbe  purchase  of  such  liquors. 
The  court  granted  an  order  temporarily  re- 
straining the  defendant  from  selling  any 
sidrltnons,  malt,  or  intoxicating  liquors  ou 
the  premises  until  the  final  hearing  in  the 
cause.  The  defendant  was  personally  served 
with  a  copy  of  the  petition  and  process.  He 
demurred  to  the  petition,  on  the  ground  that 
the  law  (QvU  Code  1910,  {  5335  et  seq.)  au- 
thorizing the  abatement  of  a  blind  tiger  nui- 
sance was  unconstitutional.  The  various 
grounds  of  constitutional  objection  are  group- 
ed by  tbe  plalntift  in  error,  as  raising  only 
three  objections,  namely,  that  the  statute  (a) 
denies  to  persons  the  equal  protection  of  the 
laws,  G>)  permits  the  taking  or  damaging  of 
property  without  due  process  of  law,  and 
(c)  authorizes  an  unreasonable  search  with- 
out probable  cause,  and  without  describing 
tbe  person  or  things  to  be  searched  and  seiz- 
ed. The  demurrer  was  overruled,  and  the 
defendant  excepted. 

[1]  1.  The  Code  sections  above  referred  to 
are  as  follows: 

Section  6335: 

"Any  place  commonly  known  as  a  'blind  ti- 
ger,' where  spirituous,  malL  or  intoxieaUng  liq- 
uors are  sold  in  violation  of  law,  shall  be  deem- 
ed a  nuisance,  and  the  same  may  be  abated  or 
enjoined  aa  such,  as  now  provided  by  law,  on 


the  application   of  any  citizen  or  citizens  of 
the  county  where  the  same  may  be  located." 

Section  6386: 

"If  the  party  or  parties  canying  on  Mid 
nuisance  shall  be  unknown  or  concealed,  it  shall 
be  sufficient  serrice,  in  the  abatement  or  Injunc- 
tion proceedings  under  the  preceding  section,  to 
leave  the  writ,  or  other  papers  to  be  semd,  at 
the  place  where  such  liquor  or  liquors  may  be 
sold,  and  the  case  may  proceed  against  'parties 
unknown,'  as  defendants/' 

Section  6337: 

"The  court  shall  have  authority  to  order  the 
officers  to  break  open  such  'blind  tiger"  and  ar- 
rest the  inmates  thereof,  and  seize  their  stock 
in  trade,  and  bring  them  before  him  to  be  dealt 
with  as  tbe  law  directs." 

These  sections  are  a  codification  of  the  act 
of  1899  (Acts  1899,  p.  73).  The  general  design 
of  the  legislation  was  to  supply  a  civil  reme- 
dy for  the  protection  of  citizens  in  the  vicini- 
ty of  the  plaintiff  where  intoxicating  liquors 
were  being  unlawfully  sold.  The  procedure 
was  adjusted  to  cases  where  the  nuisance  was 
maintained  either  by  a  known  person  or  by 
one  who  was  unknown  or  concealed.  With 
respect  to  the  former  it  was  contemplated 
that  service  should  be  had  In  tbe  manner  usu- 
al In  equity  casesL  The  last  two  sections 
were  designed  to  provide  for  service,  and 
further  procedure,  in  case  the  person  carry- 
ing on  the  nuisance  was  unknown  or  con- 
cealed. Tbe  second  Of  these  sections  (5336) 
by  its  own  terms  is  limited  to  procedure  for 
the  enjoining  of  a  nuisance  carried  on  by 
persons  unknown  or  concealed.  Hie  la^ 
section  (5337)  has  reference  to  a  proceeding 
brought  against  unknown  or  concealed  per- 
sons, and  has  no  application  to  a  proceeding 
instituted  under  section  5335  against  a  known 
defendant  This  Is  illustrated  by  the  words 
"break  open  such  'blind  tiger'  and  arrest  the 
inmates,"  etc.  We  therefore  think  that  sec- 
tion 6337  relates  to  section  6336,  and  Is  ap- 
plicable only  in  proceedings  against  .unknown 
or  concealed  persons. 

[2]  2.  The  petition  In  the  present  case  is 
against  a  known  defendant,  to  enjoin  him 
from  maintaining  a  blind  tiger  nuisance  at  a 
specified  place,  and  falls  within  the  provi- 
sion of  section  5336.  It  Is  contended  tliat 
this  section  la  violative  of  the  constitutional 
guaranty  of  the  equal  protection  of  the  law. 
In  that  it  does  not  subject  others  similarly 
situated  to  such  jurisdiction;  and,  further, 
because  other  nuisances'  are  abated  by  stat- 
utory remedies,  and  that  tbe  classification 
of  this  particular  nuisance  as  abatable  by  In- 
junction is  arbitrary,  and  particularly  so  be- 
cause under  tbe  general  law  a  private  person 
can  only  enjoin  a  public  nuisance  by  showing 
special  injury,  which  is  not  required  by  this 
act.  It  is  weU  settled  that  there  is  no  In- 
herent right  In  a  citizen  to  sell  Intoxicating 
liquors  at  retail.  It  is  not  a  prlvUege  of  a 
citizen  of  the  United  States.  It  may  be  en- 
tirely prohibited  by  state  legislation,  or  be 
permitted  under  such  conditions  as  will  limit 
its  evil.    Crowley  v.  Christensen,  137  U.  & 
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S6,  11  Sup.  Gt  13,  34  U  Ed.  620.  Having  the 
right  to  prohibit  the  sale,  It  Is  just  as  much 
within  the  constltntlonal  power  of  the  Liegls- 
latnre  to  provide  a  specific  dvU  remedy  to 
root  oat  the  evil  of  the  business,  at  the  suit 
of  a  private  dtlzen,  as  it  Is  to  enforce  the 
Legislative  prohibition  of  the  sale  by  a  public 
prosecution  at  the  retailer.  Its  provisions  ex- 
tend to  all  persons  who  engage  In  the  Illegal 
sale  of  llqaor.  The  statute  has  been  con> 
stmed  by  this  court.  I/egg  v.  Anderson,  116 
Ga.  405,  42  S.  B.  721.    It  was  their  said: 

"The  purpose  of  the  act  was  to  provide  that 
a  nuisance  may  be  abated  by  injunction,  to  be 
issaed  in  the  manner  provided  by  law;  that  is, 
upon  application  to  the  judge  of  the  superior 
court,  upon  a  sworn  petition  and  after  a  bear- 
ing, the  Jodge  having  a  right  to  grant  a  temi 
porary  restraining  order  nntil  the  interlocutory 
hearing,  and  a  temporary  injunction  until  the 
final  hearing,  and  a  permanent  injunction  after 
a  bearing  before  a  jury  under  existing  rules. 
When  the  act  is  so  construed,  it  is,  in  effect,  a 
declaration  by  tiie  Legislature  that  a  blind  ti^er 
is  a  public  nuisance,  and  may  be  abated  by  in- 
junction issued  upon  the  application  of  any 
citi2en  of  the  county,  without  fexard  to  wheth- 
er there  are  other  remedies  which  might  or 
might  not  bring  about  this  result." 

The  first  section  of  the  act  (section  5335)  la 
not  subject  to  the  constitutional  objections 
made  against  It. 

[3]  8.  The  other  sections  are  said  to  be 
violative  of  the  due  process  clause  of  the 
Constitatlon,  because  It  allows  the  property 
of  a  citizen  to  be  taken  or  damaged  without 
any  previous  notice,  and  also  violative  of  the 
Constitution,  as  permitting  an  unreasonable 
search  of  a  citizen's  premises  without  proba- 
ble cause,  and  without  describing  the  person 
or  things  to  be  seized  or  searched.  We  do 
not  thlntc  this  plalntllT  In  error  is  In  position 
to  raise  this  constitutional  objection  to  sec- 
tions 5336,  5337,  for  the  reason  that  the  plain- 
tiff is  not  proceeding  against  him  as  an  un- 
known or  concealed  person.  The  petition  al- 
leges that  he  is  carrying  oa  a  blind  tiger 
nuisance  at  a  particularly  designated  place. 
We  construe  the  petition  as  being  brought 
under  section  6335,  and  bold  that  the  last 
two  sections  are  not  applicable  to  the  case, 
and  that  so  mnch  of  the  prayer  as  refers  to 
any  procedure  authorized  therein  Is  not  ger- 
mane to  the  case  as  alleged.  So  far  as  the 
procedure  against  the  plaintiff  in  error  Is  in- 
volved, it  is  In  strict  conformity  to  the  stat- 
ute as  construed  In  Legg  v.  Anderson,  supra. 
It  is  a  fundamental  principle  that  one  who 
would  strike  down  a  statute  as  unconstitu- 
tional must  show  that  it  affects  blm  injuri- 
ously, and  actually  deprives  him  of  a  consti- 
tutional right  Southern  Bailway  Co.  v. 
King,  217  U.  S.  624.  30  Sup.  Ct  694,  54  U 
Ed.  868;  Vestel  v.  EUwards,  143  Ga.  368, 
85  S.  E.  187.  It  is  a  reply  to  these  constitu- 
tional assaults  that  the  present  proceeding  is 
not  an  nndertaking  to  deprive  the  plaintiff 
In  error  of  any  property  without  notice,  or 
to  command  any  search  of  his  premises ;  and 
be  is  not  in  a  position  to  insist  upon  the  un- 


constitutlonaUty  of  sections  5336  and  6337, 
which,  are  not  applicable  to  the  case  against 
him. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

CM  Oa.  <M) 
LEAF  V.  STDBBS  (five  cases). 
(Supreme  Court  of  Georgia.     June  26,  1916.) 

(ByTldbui  by  tho  Court.) 

Blind  Tigkbs— Abatement— Injunction. 

Tlese  cases  are  controlled  by  the  opinion 
this  day  rendered  in  the  case  of  Eliopolo  v. 
Stubbs,  86  S.  E.  853. 

Vinos  from  Superior  Obnit,  CXiatham  Coun- 
ty;  W.  O.  Charlton,  Judge. 

Separate  actions  by  W.  B.  Stubbs  against 
A.  Leaf,  Wallace  &  Sutker,  L.  Weltz,  Isadore 
Wood,  and  A.  Rauzln.  Judgments  for  the 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Osborne  &  Lawrence,  of  Savannah,  for 
plaintiffs  in  error.  Geo.  H.  Richter,  of  Sav- 
annah, for  defendant  in  error. 

EVANS,  P.  J.  Judgments  affirmed.  All 
the  Justices  concur. 

(Xa  Ga.  E62) 
ROCEMART  BRICK  ft  SLATE  GO.  v.  WIL- 
LIAMS PATENT  CRUSHER  ft 
PULVERIZER  CO. 

(Supreme  Cbnrt  of  Georgia.     June  22,   1916.) 

(EyUalu*  iy  the  Court.) 

Sai.es  4=9363— Action  voji  Pbice— Diskoted 

Vbbdict— Undisputed  Facts. 

The  undisputed  facts  of  this  case,  as  di- 
vulged by  the  pleadings,  bring  it  within  the 
principles  of  law  ruled  in  Malsby  v.  Young,  104 
Ga.  205,  212,  30  S.  E.  854,  McCormick  Har- 
vesting Machine  Co.  v.  Allison,  116  Ga.  445, 
42  S.  E.  778,  and  similar  cases,  so  as  to  show 
a  binding  acceptance  of  the  machinery  sold 
subject  to  approval,  and  a  waiver  of  any  right 
to  object  to  alleged  defects  therein,  and  conse- 
quent liability  to  pay  therefor  in  accordance 
with  the  contract  of  sale.  The  court,  there- 
fore, did  not  err  in  dismissing,  on  general  de- 
murrer, the  answer  of  the  defendant  nor  in 
directing  a  verdict  in  favor  of  the  plaintiff  for 
the  amount  due  under  the  contract. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Gent. 
Dig.  I  1064;    Dec,  Dig.  «=>363.] 

Error  from  Superior  (^nrt,  PtHk  (Tounty ; 
Price  Edwards,  Judge. 

'Action  by  the  Williams  Patent  Crusher  ft 
Pulverizer  Company  against  the  Rockmart 
Brick  ft  Slate  Company.  Judgment  for  the 
plaUttlff,  and  defendant  brings  error.  Af- 
firmed. 

Mundy  ft  Mnndy,  of  Rockmart,  and  John 
E.  Davis,  of  Cedartown,  for  plaintiff  in  error. 
W.  W.  Mundy,  of  Cedartown,  for  defendant 
in  error. 

HILL,  J.  Judgment  affirmed.  AH  the  Jus- 
tices concur. 
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BBDINOiriEIiD  y.  MOTE.     (No.  338.) 
(Supreme  Omrt  of  Georgia.    June  22,  1915.) 

(Bifttalm*  Ttt  th«  Oovrt.) 

1.  JuDOUZNT  4S9707— Aduissibiutt  m  Ev- 

IDENCB — iDBNTnr  OF  PARTIES. 

The  court  erred  in  admitting  in  evidence  a 
certain  decree  affecting  adversely  the  title  of 
the  defendant  where  the  pleadings  themselves 
upon  which  the  decree  was  based  were  not  in- 
troduced in  evidence,  and  there  was  no  other 
competent  evidence  to  show  that  the  defendant 
in  this  case  or  any  of  his  predecessors  in  title 
were  parties  to  the  case  wherein  the  decree  was 
rendered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  1230 ;   Dec.  Dig.  <&=>707.] 

2.  Trial  «=>263,  296— lNSTBUcnoi<»— Disbe- 
OABDINO   EviDENCB— Cube   bt   Othsb   In- 

STBUCTIONB. 

It  was  error,  under  the  evidence,  for  the 
court  to  charge  the  jury  as  follows :  "Now  the 
question  for  you  to  determine,  as  I  see  it  in 
this  case:  Has  Dr.  Bedingfield  [the  defendant] 
been  in  possession  of  the  land  sued  for,  under 
color  of  title,  for  seven  years?  If  he  has,  you 
should  find  in  favor  of  the  defendant.  If  be 
has  not,  you  should  find  in  favor  of  the  plain- 
tiff." This  charge  is  subject  to  the  criticism 
that  it  tended  to  restrict  the  jury,  in  passing 
upon  the  defendant's  claim  that  he  had  a  good 
prescriptive  title,  to  the  consideration  of  the 
question  whether  or  not  the  defendant  himself 
had  had  possession  under  written  color  of  title, 
'  and  to  exclude  from  the  consideration  of  the 
jury  the  defendant's  contention  that  he  and 
those  nnder  whom  be  claimed  bad  been  in  pos- 
session under  color  of  title  for  seven  years; 
and  it  cannot.be  held  that  the  injurious  effects 
of  this  charge  were  sufficiently  remedied  by 
the  court's  instructions,  in  another  portion  of 
the  charge,  that  "the  defendant's  possession  yon 
tack  onto  those  under  whom  he  claims." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {§  613-623,  705-713,  716,  716,  718;  Dec. 
Dig.  «=>253,  296.] 

3.  Motion  fob  New  TbiaI/— Grounds. 

There  is  nothing  in  the  other  grounds  of 
the  motion  to  authorize  a  reversal  of  the  judg- 
ment of  the  court  below. 

Error  from  Superior  (Tonrt,  Laareos  Coun- 
ty;   K.  J.  Hawkins,  Judge. 

Action  by  W.  L.  Moye  against  W.  B.  Bed- 
ingfield.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Reversed. 

Davis  &  Sturgis  and  J.  S.  Adams,  all  of 
Dublin,  for  plaintiff  In  error.  Ira  S.  Cbap- 
I>ell,  of  Dublin,  for  defendant  in  error. 

BEX3K,  J.  Judgment  reversed.  All  tbe 
JuatlceB  concur. 

(US  da.  M7) 

FOX   T.    SMITH.      (No.   379.) 
(Supreme  Court  of  Georgia.     June   19,  1915.) 

(Byttabut  \>v  the  Court.) 
1.  Baxlmxnt  €=9l8— Lien  or  Baileb— Stat- 
UTB— Hkpaibs  bt  Emplot£s. 

"All  mechanics  of  every  sort,  for  work 
dose  and  material  furnished  in  manufacturing 
or  repairing  personal  property,  shall  have  a 
special  lien  on  the  same."  Civ.  Code  1910,  § 
3364.  The  Hen  so  provided  for  is  afforded  to 
mechanics,  notwithstanding  the  work  employed 
in   manufacturing   or   repairing    the   property 


may  have  been  performed  entirely  by  an  em- 
ploy6  of  the  mechanic.  Quillian  r.  Central 
Railroad,  etc.,  Co.,  52  Ga.  374.  See.  also,  Bni- 
ton  ft  wade  v.  Beasley,  135  Ga.  412.  60  S.  E. 
561. 

(a)  Accordingly,  a  firm  engaged  in  operating 
a  repair  shop,  where  others  are  employed  to 
do  expert  mechanical  work,  and  where  mate- 
rial is  furnished  for  the  repair  of  carriages  and 
automobiles,  is  entitled  to  a  lien  on  the  prop- 
erty  manufactured   or  improved. 

[Ed.  Note.— For  other  cases,  see  Bailment 
Cent  Dig.  §S  77-79,  81-84;   Dec  Dig.  «=3l8.] 

2.  Review— Questions  Raised. 

The  above  rulings  dispose  of  the  only  ques- 
tion raised  by  the  bill  of  exceptions. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  J.  B.  Smith  against  W.  W.  Fox. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 

Geo.  B.  Rush,  of  Atlanta,  for  plaintiff  in 
error.  Evins,  Spence  &  Moore,  of  Atlanta, 
for  defendant  In  error. 

ATKINSON^  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(143  o*.  6S1> 
BRIDGES  &  MURPHY  ▼.  McFARLAND. 
(Supreme  Court  of  Georgia.     June  23,  1915.) 

(Byllahut  itf  the  Court.) 

1.  Salxb  «=»340,  469— Tbansfbb  of  Tm*— 
Bbeach  or  CoNTBACT— Rekedt  or  Seixeb. 

Where,  in  a  contract  of  sale,  the  purchaser 
apees  to  make  a  partial  cash  payment  and 
give  notes  for  the  balance,  the  seller  to  retain 
title  until  the  full  purchase  money  is  paid,  ten- 
der on  the  terms  of  the  buyer's  compliance  with 
the  contract  will  not  have  the  effect  of  trana^ 
ferring  the  title  to  the  purchaser.  If  the  bujer 
refuses  to  make  the  partial  payment  and  give 
the  notes  as  called  for  by  the  terms  of  sale,  or 
to  accept  any  possession  or  control  of  the  prop- 
ertv,  no  title  passes  to  him,  and  the  seller's 
remedy  is  not  for  the  purchase  price  of  tlie 
chattel,  but  for  the  breach  of  the  contract 

[E3d.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  927-942,  1357;   Dec  Dig.  «=340,  469.) 

2.  Sales  ^=>384  —  Breach  or  Contract  — 
Damages  Recoverable— Attobnet's  Fees. 

Where  an  executory  contract  of  sale  dun 
not  stipulate  to  pay  attorney's  fees,  but  to  give 
notes  providing  tor  their  payment,  in  addition 
to  the  purdiase  price,  in  an  action  for  its 
breach  attorney's  fees  as  stipulated  are  aot 
recoverable. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.   §1   109S-1107;    Dec.   Dig.   «S=>3S4.] 

3.  Trial  $=985 — Reception   or  Evidence. 

Where  testimony  is  offered  as  a  whole,  if 

only  a  part  of  such  testimony   be  admissible. 

the  refusal  to  admit  it  as  a  whole  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 

Dig.  IS  222-225;    Dec.   Dig.  <e=385.] 

4.  Sales  «=»384  —  Bekach  or  Contract  — 
Davaoes  Recoverable. 

In  this  case  it  was  error  to  direct  a  vei^ 
diet  for  tJhe  purchase  price  of  the  diattel,  with 
attorney's  fees. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  U  109&-1107;    Dec  Dig.  «=>381] 

Error  from  Superior  Court,  Decatur  (Jonn- 
ty;   E.  E.  Cox,  Judge. 
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Action  by  the  Southern  Combing  Oln  Com- 
pany against  Bridges  &  Murphy,  a  partner- 
ship composed  of  R.  L.  Z.  Bridges  and  an- 
other. Pending  the  action  plaintiff  was  ad- 
judicated bankrupt,  and  T.  F.  McFarland,  his 
trustee,  was  substituted  as  plaintiff.  Judg- 
ment for  plaintlS  on  directed  verdict,  and 
defendants  bring  error.    Reversed. 

The  Southern  Combing  Gin  Company 
brought  an  action  against  Bridges  &  Mur- 
phy, a  partnership  composed  of  R.  L.  Z. 
Bridges  and  B.  T.  Murphy,  alleging  that  the 
defendants  were  indebted  to  them  in  the  sum 
of  $275,  besides  Interest  and  attorney's  fees, 
on  a  contract  executed  by  them  on  April  27, 
1911,  whereby  the  defendants  bought  of  the 
plaintiff  a  certain  gin  described  therein,  and 
promised  to  pay  to  them  $68.75  on  delivery 
and  $206.25  on  December  15,  1911,  a  copy  of 
the  contract  being  attached;  that  the  plain- 
tiff shipped  the  gin  to  the  defendants  in  ac- 
cordance with  the  terms  of  the  contract,  and 
tendered  the  same  to  them  upon  the  payment 
of  the  cash  consideration  of  $68.75  and  the 
signing  of  a  promissory  note  for  the  balance 
of  $206.25,  which  cash  payment  the  defend- 
ants refused  to  make,  and  they  refused  to 
sign  the  promissory  note;  that  the  plaintiff 
then  tendered  and  continues  to  tender  the  gin 
to  the  defendants.  In  compliance  with  the  ob- 
ligation of  the  contract;  that  by  reason  of 
their  failure  to  make  the  cash  payment  spec- 
ified In  the  contract  the  deferred  payment 
has  become  due  and  payable;  that  they  had 
been  notified  that  the  gin  was  subject  to 
their  order  at  the  depot  at  Brinson,  Ga. ;  and 
that  the  defendants  were  indebted  under  the 
contract  for  attorney's  fees,  and  had  been 
duly  served  with  notice  as  required  by  law 
that  they  would  claim  the  same.  The  prayer 
was  for  judgment  against  the  defendants 
for  the  full  amount  due  under  the  contract, 
together  with  attorney's  fees  and  Interest. 
The  contract  attached  to  the  petition  direct- 
ed the  plaintiff  to  ship  to  the  defendants,  on 
or  about  July  1,  1911,  to  Brinson,  Ga.,  the 
machinery  described  in  the  contract,  which 
the  defendants  agreed  to  receive  on  arrival 
and  pay  all  freight  thereon,  and  in  addition 
thereto  the  sum  of  $276,  as  follows:  Cash  on 
delivery  $68.75,  and  a  note  due  December  15, 
1911,  for  $206.25.  "The  above  described  notes 
are  to  be  executed  for  the  purchase  price  of 
the  aforesaid  machinery  hereby  conveyed  and 
purchased  and  to  be  put  up  and  operated  as 
stated  In  this  order  contract,  and  the  ven- 
dor's privilege  and  the  tiOe  is  specially  re- 
tained and  granted  securing  their  payment" 
The  contract  contained  a  further  obligation 
to  "pay  to  the  said  Southern  Combing  Gin 
Company  all  damages  incurred  on  my  or  our 
failure  to  comply  with  this  contract,  includ- 
ing 10  per  cent,  attorney's  fees  In  case  of 
suit  to  enforce  the  payment  of  said  notes  or 
protect  the  property.  •  •  »  No  agree- 
ment, verbal  or  otherwise,  will  be  recognized, 
unless  specified  in  this  contract,  which  in- 
cludes warranty  on  the  back  hereof."    A  spe- 


cial warranty  appeared  on  the  back  of  the 
contract.  Pending  the  action  the  plaintiff 
was  adjudicated  a  bankrupt  and  its  trustee 
was  made  a  party  in  Its  stead. 

The  defendants  demurred  to  the  petltliHi 
generally  on  the  ground  that  no  cause  of  ac- 
tion was  set  forth,  and  specially  to  the  para- 
graph charging  the  defendants  with  liability 
for  attorney's  fees.  The  demurrer  was  over- 
ruled, and  exceptions  pendente  lite  were  tak- 
en. The  defendants  in  their  plea  admitted 
the  execution  of  the  contract,  but  denied 
their  indebtedness,  and  denied  that  the  gin 
had  ever  been  tendered  them  in  accordance 
with  the  terms  of  the  contract  On  the  trial 
the  plaintiff  introduced  the  contract  of  pur- 
chase; also  a  stipulation  between  counsel  to 
the  effect  that  a  certain  witness,  if  present, 
would  testify  that  he  measured  the  gin  ship- 
ped to  the  defendants  and  found  that  same 
was  five  Inches  longer  than  the  Pratt  feeder 
and  condenser  owned  by  the  defendants, 
which  the  defendants  expected  to  use  with 
the  gin;  that  the  agent  of  the  railroad  at 
Brinson,  Ga.,  notified  the  defendants  of  the 
arrival  of  the  gin,  which  had  been  shipped  to 
the  plaintiff  at  Brinson,  6a.,  with  order  to 
notify  Bridges  &  Murphy,  Brinson,  Ga. ;  and 
that  the  defendants,  refused  to  receive  the 
gin,  and  the  rbilroad  agent  sent  It  to  Sa- 
vannah, Oa.,  to  be  sold  for  charges.  Plain- 
tiff also  Introduced  a  draft  on  the  defend- 
ants, drawn  by  the  Southern  Combing  Gin 
Company,  dated  August  26,  1911,  for  $68.75, 
and  a  note  for  $206.26,  conditioned  to  pay  to 
the  Southern  Combing  Gin  Company  this  sum 
on  December  15,  1911,  stipulating:  "This 
note  Is  given  in  part  payment  of  the  pur- 
chase price  of  the  following  personal  prop- 
erty this  day  purchased  from  said  Southern 
Combing  Gin  Company,  to  wit:  One  combing 
cotton  gin" — which  note  was  unsigned.  Up- 
on the  conclusion  of  this  testimony  the  court 
refused  a  nonsuit  and  directed  a  verdict  for 
the  plaintiff  for  the  amount  of  Om  purchase 
price  of  the  gin.  A  motion  for  a  new  trial 
was  overruled,  and  the  defendants  excepted. 

W.  V.  Custer  and  W.  O.  Fleming,  both  of 
Balnbridge,  for  plaintiffs  in  error.  R.  G. 
Hartsfield,  of  Balnbridge,  for  defendant  in 
error. 

EVANS,  P.  J.  (after  statlnfe  the  facts  as 
above).  [1]  1.  The  defendants  demurred  to 
the  petition  as  not  setting  out  a  cause  of  ac- 
tion. This  demurrer  was  overruled  by  the 
court.  Although  pendeijte  lite  exceptions 
were  taken  to  the  ruling,  and  error  assigned 
thereon  In  the  bill  of  exceptions,  counsel  for 
the  plaintiff  in  error  expressly  abandon  the 
point  In  this  court  He  is  committed  to  the 
proposition,  therefore,  that  a  cause  of  ac- 
tion is  set  out  Whece  parties  enter  into  a 
written  contract  for  the  purchase  and  sale 
of  a  chattel,  before  the  seller  can  maintain 
an  action  for  Its  agreed  price  there  must  be 
such  delivery,  actual  or  constructive,  as  will 
pass  the  title  and  vest  the  ownership  of  the 
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property  In  tbe  purchaser.  Oklahoma  Vine- 
gar Oo.  T.  Carter,  116  Oa.  140,  42  S.  B.  378, 
69  L.  B.  A.  122,  94  Am.  St.  Bep.  112.  Where 
the  contract  is  that  the  defendant  is  to  make 
a  partial  cash  payment  and  give  notes  for 
the  balance,  the  seller  retaining  the  title  an- 
tll  the  full  purchase  money  Is  paid,  a  tender 
on  terms  of  the  buyer's  compliance  with  the 
contract  will  not  have  the  effect  of  trans- 
ferring the  title  to  the  buyer.  If  the  buyer 
refuses  to  make  the  i>artial  cash  payment 
and  gl7e  notes  as  called  for  by  the  terras  of 
the  sale,  or  to  accept  any  possession  or  con- 
trol of  the  property,  no  title  passes  to  him, 
and  the  seller's  remedy  Is  not  for  the  pur- 
chase price  of  the  chattel,  but  for  the  breach 
of  the  contract  Dllman  v.  Patterson  Pro- 
duce, etc.,  Co.,  2  Ga.  App.  213,  58  S.  B.  86S; 
Tufts  V.  Grewer,  88  Me.  407,  412,  22  Atl.  382. 
We  therefore  will  consider  the  petition  as 
alleging  a  case  upon  a  breach  of  contract, 
this  being  in  accord  with  the  ruling  of  the 
court  that  the  petition  set  out  a  cause  of  ac- 
tion, and  tbe  acquiescence  therein  by  the 
plaintiff  in  error. 

[2]  2.  So  construed,  the  plaintiff  was  not 
entitled  to  recover  the  attorney's  fees  nam- 
ed in  the  contract  The  contract  did  not 
stipulate  to  pay  attorney's  fees,  but  to  give 
notes  providing  for  the  payment  ot  attor- 
ney's fees,  in  addition  to  the  principal  and 
interest;  and  the  special  demurrer  on  this 
ground  was  meritorious  and  should  have  been 
sustained. 

[3]  3.  Certain  correspondence  between  the 
plaintiff  and  the  defendants  was  rejected  on 
the  ground  of  Irrelevancy.  Clearly  most  of 
it  is  irrelevant  to  tbe  issue  made  by  the 
pleadings.  Where  testimony  is  offered  as  a 
whole,  if  only  a  part  of  such  testimony  be 
admissible,  the  refusal  to  admit  it  as  a  whole 
is  not  error.  Tillman  v.  Bomar,  134  Ga. 
660,  68  S.  B.  604. 

[4]  4.  The  verdict  was  directed  for  the 
agreed  purchase  price  of  the  machine.  In  a 
suit  for  the  breach  of  a  contract,  where  the 
seller  retains  the  goods,  he  cannot  recover  the 
full  purchase  price,  because  he  would  thus 
be  allowed,  not  only  to  retain  the  goods,  but 
to  recover  the  full  purchase  price  thereof. 
The  court  erred  in  directing  the  verdict  for 
the  agreed  purchase  price  of  the  chattel. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(143  Ga.  (23) 

HcHANUS  V.  CASH  GBOCEBT  OO. 
(No.  421.) 

(Supreme  Court  of  Georgia.     June  80.  1816.) 

(Syllabut  by  the  Court.) 

1.  Bills  awd  Notes  «=>516— Executiok  and 
iNDOBSKifENT— Admission. 

Where  suit  was  brought  upon  a  promissory 
note  against  one  defendant  as  maker  thereof 
and  the  other  as  Indorser,  and  on  the  trial  the 
defendants  admitted  a  prima  facie  case,  as- 
sumed the  burden  of  proof,  and  proceeded  to 
introduce  evidence,  this  was  sufficient  to  show 


that  the  note  had  been  made  by  the  alleged  prin- 
cipal defendant  and  had  been  indorsed  to  tbe 
plaintiff  by  the  other  defendant 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ||  18OO-1806;  Dec.  Dig.  «=> 
616.] 

2.  Bnxa  AND  NoTXS  «s»4g6— Acnoir  bt  Ih- 

D0B8EB— INDOBSEUBNT— PHESXnCPTIOIT. 

Where  a  negotiable  promissory  note  is  sued 
on  by  an  indorsee  thereof,  in  the  absence  of  any 
evidence  to  the  contrary,  the  presumption  is 
that  it  was  indorsed  for  value  and  before  due. 
Bank  of  Stewart  County  v.  Adams,  96  Ga.  529, 
23  S.  B.  496. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1665%.  1669-1674;  Dec. 
Dig.  <8=>496.] 

3.  Bnxs  AND  NoTKB  «=334S— Nkootiabix  In* 
btbumbnt  —  Failure  of  Conbidbkation  — 

NonCX   TO   IND0B8EE. 

The  mere  fact  that  an  indorsee  of  a  ne- 
gotiable promissory  note,  taken  by  him  for  val- 
ue, has  notice  that  the  note  was  given  to  the 
payee  for  commissions  as  a  real  estate  agent  is 
not  sufiScient  to  put  him  on  notice  or  inquiry  as 
to  whether  the  consideration  failed.  Howara  v. 
Simpkins,  70  Ga.  322. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  853-855.  864.  865;  Dec 
Dig.  <8=3343.] 

4.  Bbokebs  «=>42— Noix  Givbn  fob  Coiaas- 
BioMS— Defbnsb— Failubk  to  Rbgibteb  and 
Pay  Tax. 

Although  a  person  may  not  have  registered 
and  paid  the  tax  required  of  a  real  estate  agent, 
this  will  not  prevent  a  recovery  upon  a  promis- 
sory note  given  to  him  for  commissions  in  con- 
nection with  selling  pi-operty.  Toole  v.  Wire- 
grass  Development  Company,  142  Ga.  67,  82  S. 
B.  614. 

[Bd.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  I  43;    Dec.  Dig.  «=>42.1 

Error  from  Superior  Court,  Jeif  Davis 
County;    O.  B.  Conyers,  Judge. 

Action  by  the  Cash  Grocery  Company 
against  J.  T.  McManus.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

S.  D.  Dell,  of  Hazlehurst  for  plaintiff  in 
error.  J.  O.  Bennett  and  J.  M.  Swain,  Jr., 
both  of  Hazlehurst,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(USOluCM) 

McDANIEL  et  aL  v.  MADDOX. 
(No.  422.) 

(Supreme  Court  of  Georgia.     June  SO,  1916.) 
(Byllahu*  hy  th«  OourtJ 

JUDOMXNT      «=>640— CoNOLUBIVENBaS— COUBT 

or  Obdinabt— Gbant  of  Leitbbs  Dismis- 

BOBT. 

A  will  was  probated  in  common  form,  and 
an  administrator  with  tbe  will  annexed  was 
appointed;  the  testator  not  having  named  an 
executor.  By  the  terms  of  the  will  the  entire 
estate  was  devised  to  the  testator's  widow,  to 
the  exclusion  of  bis  other  heirs  at  law,  con- 
sisting of  his  children.  After  the  estate  bad 
been  administered,  and  final  returns  filed,  and 
application  for  discharge  made  by  the  adminis- 
trator, the  children  of  testator  filed  objectiona 
to  the  discbarge  of  the  administrator,  which 
were  withdrawn  before  trial  at  the  June  temi, 
190G,  of  the  court  of  ordinary,  and  letters  of 
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dismleeion  were  granted  by  the  ordinary  to  tlie 
administrator  at  the  same  term.  On  September 
14,  1911,  the  plaintiffs  in  the  conrt  below,  who 
were  the  objectors  to  the  discbarge  of  the  admin- 
iBtnttor  in  the  court  of  ordinary  in  1906,  filed 
«  petition  to  the  court  of  ordinary  against  the 
sole  beneficiary  under  the  will,  calling  on  her 
to  produce  the  will  and  have  it  probated  in  sol- 
emn form.  The  case  was  appealed  by  con- 
sent from  the  conrt  of  ordinary  to  the  superior 
court,  where  a  demurrer  was  filed  and  a  motion 
made  to  dismiss  the  proceeding  which  was  ac- 
cordingly done  by  the  trial  judge,  and  to  this 
judgment  the  plaintiifB  excepted.  Held,  that 
this  case  i*  controlled  by  the  reasoning  in 
Thompson  y.  Chapeao,  132  Qa.  847,  66  S.  £. 
127,  and  consequently  the  .court  did  not  err  in 
sustaining  the  motion  and  dismissing  the  appli- 
cation to  probate  the  will  in  solemn  form. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  i  IIM;   Dec.  Dig.  «s»e40.] 

Error  from  Superior  Court,  Fulton  Comity ; 
W.  D.  Bills,  Judge. 

Action  by  Lillian  McDaniel  and  others 
against  IfatUda  Maddoz.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.    Affirmed. 

John  S.  Gleaton,  of  Atlanta,  for  plalntifla 
In  error.  A.  0.  &  J.  H.  McCalla,  of  Conyers, 
for  defendant  In  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 

a43  Oa.  565) 
MOBLET  T.  O.  S.  BAXTER  &  CO.  et  al. 
(Na  390.) 
(Supreme  Oourt  of  Georgia.     June  22,  1915.) 

(Byllaiut  hv  the  Oourt.) 
X.  WiTNzssM    «=>37— Knowlkdob   of  Wit- 

:<E8a— DbATH  AMD  HbIRSHIF. 

It  was  not  CMnpetent  for  a  witness  to  tes- 
tify as  to  the  death  of  a  certain  person,  and 
who  were  his  heirs  surriving  at  a  certain  date 
when  a  deed  was  executed,  the  witness  tes- 
tifying that  he  did  not  know  these  facta  from 
his  own  personal  knowledge,  but  that  he  knew 
them  "from  family  repute  and  from  various 
other  sources  of  information,  such  as  a  vast 
amount  of  correspondence  from  said  [decedent's] 
family,  and  from  the  court  records,  and  from 
wills  and  documents  which  made  the  matter 
ciHidasive  so  far  as  could  be  ascertained  by 
search." 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
C3ent.  Dig.  {{  80-87;    Dec;  Dig.  «S=>37.] 

2.  Stipitlations  d=s>14  —  Constbuction  — 

Admissibilitt  of  Evidence. 

Where  suit  was  brought,  and  the  evidence 
of  a  witness  was  taken  by  interrogatories, 
which  contained  the  statement  indicated  in  the 
first  headnote,  and  the  suit  was  dismissed  by 
the  plaintiff,  and  was  later  renewed,  and  coun- 
sel for  the  defendants,  in  response  to  a  request 
from  counsel  for  the  plaintiff,  wrote  a  letter  to 
the  latter,  in  which  they  stated  that  they  would 
consent  that  the  evidence  of  the  witness  taken 
ti\  the  first  case  might  be  used  in  the  second 
for  the  purpose  of  showing  that  the  parties  who 
bad  executed  a  certain  deed  were  the  heirs  at 
law  of  the  person  to  whom  the  grant  was  is- 
sued by  the  state,  this  did  not  amount  to  an 
agreement  that  such  facts  might  be  proved  by 
the  conclusions  of  the  witness  from  various 
sources,  or  waive  the  right  to  object  to  the  tes- 
timony giving  such  a  conclusion. 

[Ed.  Note. — For  other  cases,  see  Stipulations, 
Cent.  Dig.  §§  24-37;    Dec.  Dig.  <8=»14.] 


S.  PsnuL  FAon  Oabb— BzoLiTaxoir  or  Svi- 

DEKCB— NONStJIT. 

After  the  evidence  indicated  in  the  previous 
headnote  bad  been  excluded,  no  prima  fade 
case  was  made  b^  the  plainnfl^  and  there  was 
no  error  in  grantmg  a  nonsuit. 

Errdr  from  Superior  Court,  Clinch  County ; 
J.  W.  Quincey,  Judge. 

Suit  by  S.  S.  Mobley  against  O.  S.  Baxter 
&  Co.  and  another.  Judgment  for  defendants 
on  nonsuit,  and  plaintiff  brings  error.  Af- 
firmed. 

S.  S.  Hobley  brought  an  equitable  petition 
against  O.  S.  Baxter  ft  Go.  and  W.  H.  Mob- 
ley,  seeking  to  enjoin  the  defendants  from 
cutting,  working,  or  using  certain  timber. 
The  abstract  of  title  attached  to  plainttfTs 
petition  showed  that  he  claimed  under  a 
chain  of  title  l)eglnning  with  a  grant  from 
the  state  to  Thomas  Taylor  in  1848.  The 
next  link  in  the  chain  was  a  deed  signed  by 
a  number  of  persons.  This  deed  was  dated 
January  2,  1896.  It  recited  that  the  persons 
signing  it  (except  Ebenezer  Wakeley  and  his 
wife)  were  the  widow  and  children  of  Thomas 
Taylor,  deceased,  the  husbands  and  wives  of 
certain  heirs  at  law  of  his,  and  the  heirs  at 
law  of  certain  other  persons  named.  When 
the  case  came  on  for  trial  it  was  dismissed 
by  the  plaintiff  on  October  29,  1912,  and  was 
recommenced  shortly  afterward.  When  the 
case  thus  rebrought  came  on  for  trial,  the  in- 
terrogatories of  E.  Wakeley  which  had  been 
taken  while  the  first  case  was  pending  were 
offered  in  evidence.  He  testified,  in  sub- 
stance, that  Thomas  Taylor  died  in  1870  or 
1871;  that  his  sole  surviving  heirs  on  Jan- 
uary 2,  1896,  when  the  deed  above  mentioned 
was  executed,  were  seven  signers  of  that 
deed ;  that  there  had  been  ten  original  beirs, 
the  nearest  of  kin  of  the  whole  blood  in  the 
paternal  line,  but  the  other  three  had  died  in 
1875,  1887,  and  prior  to  January  2,  1896,  re- 
.spectively;  that  the  last-mentioned  decedent 
left  surviving  him  a  wife  and  five  children, 
one  daughter,  and  four  sons,  being  his  only 
heirs  at  law;  that  the  first  of  the  three  de- 
ceased heirs  died  intestate,  unmarried,  with- 
out children  or  descendants  of  children,  and 
left  as  his  only  heirs  at  law  his  nine  broth- 
ers and  sisters,  naming  them;  that  the  sec- 
ond of  the  three  deceased  heirs  mentioned 
died  Intestate,  unmarried,  without  children 
or  descendants  of  children,  and  left  as  his 
only  heirs  at  law  his  eight  brothers  and  sis- 
ters, naming  them.    The  witness  testified: 

'That  he  did  not  know  of  the  death  of  Thom- 
as Taylor,  who  his  sole  surviving  heirs  at  law 
were,  at  tne  time  said  'big  deed'  was  made,  from 
his  own  personal  knowledge,  but  he  did  know  it 
from  family  repute  and  from  various  other 
sources  of  information,  such  as  a  vast  amount 
of  correspondence  from  said  Thomas  Taylor's 
family,  and  from  the  conrt  records,  and  from 
wills  and  documents,  which  made  the  matter 
conclasive  so  far  as  could  be  ascertained  by 
search." 

Objection  was  made  to  the  evidence  of 
Wakeley,  but  it  was  admitted  temporarily. 
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When  the  plaintiff  closed  his  evidence,  a 
motion  was  made  to  exclude  the  answers  of 
Wakeley  to  the  Interrogatories,  on  the 
grounds  that  the  witness  testified  that  he  did 
not  know  the  fact  as  to  the  death  of  Thomas 
Taylor  and  the  relationship  of  the  parties 
from  his  own  i>ersonal  knowledge,  but  from 
family  repute  and  other  sources  of  informa- 
tion ;  that  his  evidence  was  purely  hearsay ; 
that  his  answer  that  he  knew  It  from  family 
repute  was  a  conclusion ;  that  it  did  not  ap- 
pear that  he  knew  It  from  general  family  re-^ 
pute ;  and  that  the  source  of  his  information' 
on  the  subject  was  not  disclosed.  In  connec- 
tion with  the  motion  to  exclude  the  evidence 
counsel  for  the  defendants  introduced  a  let- 
ter dated  at  Jacksonville,  Fla.,  January  3, 
1913,  and  signed  by  Toomer  &  Reynolds,  who 
were  referred  to  in  the  bill  of  exceptions  as 
"defendants'  attorneys."  It  contained  the 
following  statement: 

"We  will  consent,  as  requested,  that  yon  use 
the  evidence  of  Ebenezer  Wakelev.  submitted  by 
you  on  the  former  trial  of  substantially  the 
same  case  at  the  last  term  of  Clinch  court, 
and  that  you  use  it  for  the  purpose  of  showing 
that  the  parties  who  executed  the  so-called  'big 
deed'  were  in  fact  heirs  at  law  of  Thomas  Tay- 
lor." 

The  motion  to  exclude  the  evidence  of  Eb- 
enezer Wakeley  was  sustained,  and,  the 
plaintiff  having  rested  his  case,  counsel  for 
the  defendants  moved  for  a  nonsuit,  which 
was  granted,  and  the  plaintiff  excepted. 

J.  h.  Sweat  and  I>.  A.  Wilson,  both  of  Way- 
cross,  and  R.  O.  Dlckerson,  of  Homerville, 
for  plaintiff  in  error.  J.  C.  Reynolds,  of 
Jacksonville,,  Fla.,  and  E.  K.  Wilcox,  of  Val- 
dosta,  for  defendants  in  error. 

LUMPKIN,  X  (after  stating  the  facts  as 
above).  [1]  1.  The  evidence  of  Wakeley  was 
properly  excluded.  It  was  merely  a  conclu- 
sion on  his  part  It  did  not  appear  that 
Wakeley  was  a  member  of  the  family  of 
Thomas  Taylor,  deceased.  The  witness  did 
not  state  any  family  repute  known  to  him, 
or  any  statements  of  deceased  persons  who 
were  members  of  the  family,  or  any  other 
distinct  admissible  fact.  He  stated  the  death 
of  Taylor  and  Its  date,  who  were  his  heirs, 
and  which  of  them  survived  at  a  certain 
time,  and  other  facts  in  regard  to  them.  He 
testified  that  he  did  not  know  of  the  death 
of  Taylor  or  who  were  his  sole  surviving 
heirs  at  the  time  mentioned  of  his  own  per- 
sonal knowledge,  but  that  he  did  know  it 
"from  family  repute  and  from  various  oth- 
er sources  of  information,  such  as  a  vast 
amount  of  correspondence  from  said  Thomas 
Taylor's  family,  and  from  the  court  rec- 
ords, and  from  wills  and  documents,  which 
made  the  matter  conclusive  so  far  as  could 
be  ascertained  by  search."  This  was  not  the 
statement  of  any  fact,  but  an  inference  or 
conclusion  of  the  witness,  drawn  from  vari- 
ous sources,  and  was  not  admissible  In  evi- 
dence.   Section  5764  of  Civil  Code  1910  does 


not  authorize  the  Introduction  of  sndi  evi- 
dence. While  In  Imboden  v.  E%owah,  etc., 
Mining  Co.,  70  Ga.  86,  some  broad  and  rather 
unguarded  language  was  used  in  regard  to 
the  i admissibility  of  hearsay  evidence  to 
prove  death,  that  case  does  not  dedde  that 
the  conclusion  of  a  witness  drawn  from  vari- 
ous sources,  some  oral  and  some  documen- 
tary. Is  admissible  to  prove  death  and  rela- 
tionship. Moreover,  it  appeared  that  a  wit- 
ness in  that  case  stated  that  he  believed  a 
certain  person  to  be  dead,  from  having  heard 
so  by  word  of  mouth  from  a  named  deceased 
person,  and  having  also  seen  documents  re- 
lating to  his  death.  No  objection  was  made 
that  the  deceased  person  who  made  the  dec- 
laration was  not  a  member  of  the  family 
whose  statement  would  be  admissible,  and 
apparently  he  was  treated  as  such. 

[2]  2.  The  suit  first  brought  was  dismissed 
on  October  29,  1912.  The  present  suit  was 
filed  on  November  22d  thereafter.  The  let- 
ter from  Messrs.  Toomer  &  Reynolds  amount- 
ed to  nothing  more  than  agreeing  that  the 
Interrogatories  of  Wakeley  which  had  been 
taken  in  the  first  case  might  be  used  in  the 
second,  for  the  purpose  of  showing  that  cer- 
tain persons  who  executed  a  deed  were  the 
heirs  of  Thomas  Taylor,  deceased.  It  did 
not  purport  to  agree  that  the  witness  ml^t 
testify  to  his  conclusions  on  this  subject  from 
various  sources  of  Information,  or  to  waive 
objection  to  such  Incompetent  evidence. 

[3]  3.  The  evidence  of  Wakeley  having  been 
excluded,  no  prima  facie  case  was  made  by 
the  plaintiff,  and  a  nonsuit  was  properly 
granted. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(143  Q^  SB) 
PEOPLE'S  BANK  OF  SAVANNAH  t. 
PIERCE. 
(Supreme  Court  of  Georgia.     Jane  22,  1915.) 

(Byllalu*  Iv  the  Court.) 

1.  Ohattei,  Mobtoaqes  ^=>283— FoRECi-osrBS 
— Pbopebty  Levied  on— Right  to  Posses- 
sion. 

Where  a  morb^agee  foreclosed  his  secnrity 
upon  certain  personal  property,  and  the  mort- 
gage fi.  fa.  was  levied  upon  the  property  describ- 
ed in  the  mortgage,  and  where  subsequently  to 
this  levy,  and  while  the  levy  was  still  subsist- 
ing, the  defendant  executed  a  paper  in  terms 
conveying  the  property  to  the  plaintiff  and  agree- 
ing to  deliver  it  to  the  plaintiff  upon  default  in 
the  payment  of  the  debt  to  secure  which  this  in- 
strument was  executed,  and  expressly  stipulated 
that  the  levy  which  had  been  made  should  not  he 
dismissed  but  should  continue  as  a  valid  snbsist- 
ing  levy,  the  right  to  the  custody  and  control 
of  the  property  was  in  the  officer  who  had  le^ 
led  the  fi.  fa.,  and  the  plaintiff  in  fi.  fa.  could 
not  maintain  trover  against  the  defendant  to 
recover  possession  of  this  property. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  §§  5G9,  572;  Dec.  Dig.  «=> 
283.] 

2.  Nonsuit. 

The  court  properly  granted  a  nonsnit  in 
this  case. 
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Brror  from  Snperlor  Court,  Jeff  Davis 
County;   O.  B.  Conyera;  Judge. 

Action  by  the  People's  Bank  of  Savannah 
against  W.  R  Pierce.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    AfBrmed. 

J.  J.  Bowden  and  Gordon  Knox,  both  of 
Hazlehurst,  and  W.  M.  Farr,  of  Savannah, 
for  plaintiff  In  error.  F.  Willis  Dart,  of 
Douglas,  and  W.  W.  Bennett,  of  Bazley,  for 
defendant  In  terror. 

BECK,  J.  People's  Bank  of  Savannah 
brought  an  action  of  trover  against  the  de- 
fendant to  recover  possession  of  certain  per- 
sonal property,  to  wit,  four  automobiles, 
specifically  described  in  the  petition.  When 
the  case  came  on  for  trial,  the  plaintiff  offer- 
ed in  evidence  a  certain  written  instrument; 
the  same  being  offered  as  evidence  of.  title 
and  of  the  right  of  the  plaintiff  to  recover 
in  the  action.  The  defendant  objected,  and 
it  was  thereupon  excluded.  The  plaintiff 
then  offered  an  amendment  to  his  petition, 
which  was  objected  to  by  the  defendant,  and 
this  objection  was  sustained.  To  these  rul- 
ings, and  to  the  grant  of  a  nonsuit,  the  plain- 
tiff excepted. 

[1]  We  are  of  the  opinion  that  each  of  the 
rulings  of  the  court  complained  of  was 
proper.  £^m  the  amendment  tendered  and 
the  instrument  of  writing  which  was  offered 
in  evidence  it  appears  that  the  plaintiff  had 
foreclosed  a  mortgage  in  its  favor  upon  cer- 
tain personal  property.  Subsequently  to  the 
foreclosure  the  plaintiff  and  the  defendant 
entered  into  an  agreement  or  contract  which 
recited,  among  other  things,  that  the  defend- 
ant sold  and  conveyed  certain  automobiles  to 
the  plaintiff.  Some  of  these  automobiles 
were  in  Savannah,  Ga. ;  others  were  at  Ha- 
zlehurst, Jeff  Davis  county.  There  was  an 
express  power  of  sale  given  to  the  plaintiff  In 
error  as  to  the  machines  in  Savannah ;  and 
it  was  also  recited  in  the  written  Instrument 
offered  In  evidence  that  the  machines  which 
constituted  the  personal  property,  the  subject 
of  litigation  in  this  case,  should  be  held  sub- 
ject to  the  order  of  the  plaintiff,  but  it  also 
distinctly  appears  from  the  record  that  these 
very  machines  had  been  levied  upon  by  the 
sheriff  of  Jeff  Davis  county  under  a  mortgage 
&.  fa.  in  favor  of  the  plaintiff.  It  also  ap- 
pears that  It  was  agreed  that  this  levy  was 
not  dismissed  but  continued,  and  was  to  con- 
tinue as  a  subsisting  levy.  That  being  true, 
the  machines  were  In  the  custody  of  the  levy- 
ing officer;  the  plaintiff  was  estopped,  under 
the  recitals,  from  denying  that  the  right  to 
tbe  custody  of  them  was  In  the  sheriff;  and 
that  custody  and  right  of  possession  was  the 
result  of  the  proceedings  which  the  plaintiff 
had  instituted.  WhUe  it  is  recited  in  the 
written  instrument  which  was  excluded  from 
evidence  that  the  machines  were  to  be  held 
tqr  the  defendant  subject  to  the  order  of  the 
plaintiff,  that  recital  must  be  considered  in 


connection  with  the  undisputed  fact  that 
there  was  a  subsisting  levy  upon  the  prop- 
erty, and  that  it  was  in  the  lawful  possession 
of  the  sheriff.  If,  for  any  reason,  the  posses- 
sion of  the  sheriff  was  not  actual  at  the  time, 
or  if  the  defendant  was  wrongfully  holding 
the  property,  the  sheriff  was  the  party  to 
bring  trover.  But  so  long  as  the  present 
status  of  the  property  continues  (that  is,  so 
long  as  the  sheriff  has,  by  virtue  of  the  levy, 
the  actual  custody  or  right  to  the  custody 
and  control  of  the  machines),  the  plaintiff  is 
in  no  position  to  maintain  this  actioiL 

[2]  The  court  properly  rejected  the  amend- 
ment and  the  evidence,  and  a  nonsuit  nece»- 
sarUy  followed. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(143  QtL  6K) 

McDonald  et  ai  v.  farmebs' 

SUPPLY  CO. 
(Supreme  Court  of  Georgia.     June  22,  1916.) 

(Byllabiu  by  the  Court.) 

1.  Justices  of  the  Peace  «=>53— Pi.acb  or 

UOLDINO  COUBT. 

The  Constitution  requires  that  justices' 
courts  shall  be  held  at  fixed  times  and  places. 
The  statute  expressly  declares  that  a  judgment 
rendered  at  a  place  other  than  that  so  fixed 
shall  be  void.  A  judgment  so  rendered  is  not 
merely  irregular,  but  void. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  147;  Dec  Dig.  «=» 
53.] 

2.  Justices  or  the  Peace  $=»136  —  Void 

JUDOICENT   —   ArriDAVIT    or    IliEaALITT   — 

Cebtiobabi. 

It  has  been  held  that  a  writ  of  certiorari 
cannot  be  used  as  a  means  of  attaclcing  a  judg- 
ment which  is  not  merely  erroneous,  but  wnolly 
void.  Accordingly,  the  suing  out  of  a  writ  of 
certiorari  to  a  verdict  or  judgment  admittedly 
rendered  at  a  place  other  than  that  established 
by  law  did  not  furnish  to  the  complaining  par- 
ty an  available  method  of  raising  that  ques- 
tl<m,  and  the  overruJing  of  the  certiorari  did 
not  operate  as  a  waiver  or  estoppel  in  regard 
to  such  question,  which  was  not  and  could  not 
have  l>een  thus  raised,  and  prevent  it  from  be- 
ing raised  by  affidavit  of  illegality  after  levy  of 
tbe  execution  Imaed  upon  the  jud^ent  rendered 
on  the  certiorari. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §S  420-^7,  749;  Dec.  Dig. 
<S=s»135.] 

E>rror  from  Superior  Court,  Upson  County ; 
Robert  T.  Daniel,  Judge. 

Action  by  the  Farmers'  Supply  Company 
against  C.  J.  McDonald  and  another.  Judg- 
ment dismissing  defendants'  affidavit  of  ille- 
gality, and  defendants  bring  error.   Reversed. 

An  issue  upon  an  affidavit  of  illegality  was 
submitted  to  the  presiding  judge,  without  the 
intervention  of  a  jury,  upon  the  following 
statement  of  facts: 

"That  at  the  February  term  of  the  justice's 
court  in  and  for  the  588th  district  G.  M.,  Upson 
coucty,  held  on  the  15th  day  of  February,  1913, 
there  was  pending  in  said  court  the  case  of  the 
Farmers'    Supply  Company  against  C.   J.   Mc- 
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Donald,  principal,  and  Ii.  T.  If  atthews,  aecor- 
ity,  the  same  being  a  salt  on  account;  that, 
further,  the  weather  on  said  court  day  beioff 
very  cold,  and,  the  justice  having  provided  no 
means  for  heating  the  lawfully  appointed  jus- 
tice's courthouBe,  by  agreement  of  counsel  for 
both  plaintiff  and  defendant  the -said  justice's 
court  was  held,  for  the  15th  day  of  February, 
1&13,  50  yards  from  the  lawfully  appointed 
place,  in  the  rear  of  the  Planters'  Bank  build- 
ing, located  in  the  town  of  Yatesville,  Upson 
county,  Ga.,  said  Planters'  Bank  building  not 
being  the  lawfully  appointed  place  for  holding 
said  justice's  court ;  that  said  case  of  the  Farm- 
ers' Sapply  Company  against  C.  J.  McDonald, 
principal,  and  L.  T.  Matthews,  security,  was 
tried  before  a  jury  in  said  justice's  court,  and 
verdict  rendered  against  said  C.  J.  McDonald 
jnd  Jm  T.  Matthews  in  favor  of  the  Farmers' 
Supply  Company  in  said  Planters'  Bank  build- 
ing, and  jucUfment  upon  said  verdict  was  ren- 
dered against  C.  J.  McDonald  and  D.  X.  Mat- 
thews in  said  Planters'  building,  the  same  not 
being  the  lawfully  appointed  place  for  holding 
said  justice's  cooirt;  that  said  case  was  cer- 
tified to  Upson  BU];>erior  court,  May  term,  1913, 
in  answer  to  the  state's  writ  of  certiorari,  in 
which  certiorari  no  effort  was  made  by  plain- 
tiffs in  certiorari  to  take  advantage  of  the  fact 
that  the  justice's  court  aforesaid  was  held  at 
other  thaji  the  lawfully  appointed  place  for 
holding  Budi  justice's  court." 

The  superior  court  overruled  the  certiorari 
and  entered  Judgment  on  the  certiorari  bond. 
An  execution  was  Ifisned  and  levied.  An  affi- 
davit of  Illegality  was  Interposed,  on  the 
ground  that  the  judgment  was  void.-  Under 
the  facts,  the  court  dismissed  the  affidavit  of 
Illegality,  and  to  this  ruling  exception  was 
taken. 

Hugh  Thurston,  of  Thomaston,  and  J.  B. 
McDonald,  of  YatesvIUe,  for  plalntUTs  In  er- 
ror. Claude  Worrlll,  of  niomaston^  for  de- 
fendant In  error. 

LUMPKIN,  J.  At  the  time  when  a  case  In 
a  Justice's  court  came  on  for  trial  the  weath- 
er was  cold,  and  no  provision  had  been  made 
for  heating  the  lawfully  appointed  place  for 
holding  court  By  agreement  court  was  held 
In  a  house  tn  the  same  town,,  about  50  yards 
from  the  regular  place  for  holding  court 
From  the  verdict  a  certiorari  was  sued  out. 
No  point  was  raised  as  to  the  place  where 
the  Justice's  court  was  held.  On  the  bearing 
a  Judgment  was  rendered,  declaring  that  the 
certiorari  was  "refused,"  and  a  Judgment  was 
entered  on  the  certiorari  bond.  A  fl.  fa.  was 
issued  and  levied,  and  an  affidavit  of  Illegali- 
ty was  interposed  on  the  ground  that  the 
Judgment  rendered  In  the  Justice's  court  was 
void,  and  that  the  Judgment  rendered  in  the 
certiorari  proceeding  was  also  void.  The 
court  dismissed  the  illegality,  and  the  defend- 
ant In  fl.  fa.  excepted. 

[1  ]  The  Constitution  declares  that  Justices' 
courts  shall  sit  at  fixed  times  and  places. 
Const  art  6,  S  ^,  Par.  2 ;  Civil  Code  1910,  S 
6S24.  By  section  4706  of  the  Civil  Code  it  Is 
declared  that: 

"All  judgments  of  such  jiKtices  rendered,  in 
any  dvll  cause,  anywhere  else  than  at  the  place 
for  holding-  their  courts  lawfully  appointed  are 
v<rfd." 


No  provision  is  made  fbr  holding  sndi 
courts  by  agre^nmit  at  other  places  than 
those  fixed  by  law.  Accordingly,  the  trial 
and  verdict  in  this  case  were  not  merely  Ir- 
regular, but,  by  the  positive  terms  of  the  stat- 
ute, were  void. 

[2]  It  has  been  declared  that  the  writ  of 
certiorari  will  not  lie  to  set  aside  a  ver- 
dict or  Judgment  which  is  not  merely  irreg- 
ular, but  absolutely  void.  Levadas  v.  Beach, 
U7  Ga.  178,  43  S.  B,  418.  If  this  remedy 
could  not  be  used,  the  overruling  of  the  cer- 
tiorari could  not  conclude  the  defendant  on 
this  iwlnt.  If  the  question  were  oae  whldi 
could  and  should  have  been  raised  by  certi- 
orari, but  this  was  not  dmie,  the  decision 
might  be  different  If  the  Judgment  was  void, 
and  the  ruling  on  the  certiorari  did  not  and 
could  not  make  it  valid  by  waiver  or  estop- 
pel, it  follows  that  such  void  Judgment  could 
be  attacked  by  an  affidavit  of  Illegality.  Hit- 
son  V.  Kitchens,  107  Ga.  230(2),  233,  33  &  B. 
71,  73  Am.  St  Rep.  119. 

In  Green  v.  Alexander,  88  Ga.  161, 13  S.  R 
946,  it  was  held  that  a  Judgment  of  a  sui>erior 
court  rendered  on  a);>peal  from  a  Justice's 
court  Is  not  void  so  as  to  be  attacked  by  affi- 
davit of  illegality  on  the  ground  that  the  Jus- 
tice's court  was  not  held  "at  a  courthouse 
established  by  law,"  both  parties  having  had 
their  day  In  the  superior  court ;  thus  treating 
the  trial  in  the  superior  court  as  a  de  novo 
Investigation,  and  the  verdict  and  Judgment 
rendered  therein  as  binding.  Indeed,  an  ap- 
peal may  be  entered  by  consent  before  any 
Judgment  Is  rendered  by  the  Justice.  CJvll 
Code  1910,  J  4740.  It  will  be  seen  that  this 
dUfers  from  a  hearing  on  the  writ  of  certi- 
orari by  which  it  has  been  held  that  the  point 
could  not  be  raised. 

The  decisions  are  not  uniform  as  to  wheth- 
er a  void  judgment  can  be  set  aside  by  certi- 
orari ;  and  the  rulings  of  this  court  ere  not 
In  entire  harmony  on  the  subject  In  Brown 
V.  Brown,  9&  Ga.  168,  25  S.  EL  95,  a  distress 
warrant  was  issued  and  levied.  No  counter 
affidavit  was  interposed.  Nevertheless  the 
magistrate  tried  the  question  of  liability,  and 
from  his  Judgment  an  appeal  was  taken  to  a 
Jury  in  that  court,  and  a  verdict  was  render- 
ed. It  was  held  by  two  Justices  (wlien  this 
court  was  composed  of  three  Justices)  that: 

"The  whole  proceeding  being  coram  non 
jndice,  the  ve^ict  rendered  on  appeal  in  tiie 
plaintiff's  favor  could  not  be  reviewed  by  eec^ 
tiorarL" 

In  Mathls  v.  BagweU,  101  Ga.  167,  28  S.  EL 
638,  an  affidavit  of  illegality  was  interposed 
to  the  levy  of  an  execution  Issued  In  a  jas- 
tlce's  court  Among  other  grounds  of  ille- 
gality, it  was  set  up  that  the  Judgment  was 
not  rendered  at  the  regular  court  ground  or 
on  the  regular  court  day.  The  presidiiig 
Judge  sustained  the  certiorari  and  ordered  a 
new  trial.  This  Judgment  was  affirmed.  It 
was  said  that  whether  the  Judgment  was 
rendered  on  a  regular  court  day,  or  at  a  place 
other  than  the  court  ground,  invidyed  qoes- 
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tions  of  f&ct,  and  that  the  judge,  being  doubt- 1 
rnl,  did  not  err  In  directing  a  new  trial  to  be 
had.  In  the  case  before  us  there  Is  no  dis- 
pute as  to  facts,  and  the  question  Is  one  of 
law.  In  Bilson  ▼.  Kitchens,  107  Ga.  230(2), 
33  S.  B.  71,  73  Am.  St  Rep.  119,  supra,  it 
was  held  that  a  Judgment  purporting  to  have 
been  rendered  by  a  Justice's  court  was  void 
when  it  afflrmatlT^y  appeared  that  the  court 
WS&  held  at  a  place  where  it  could  not  law- 
fully sit  In  that  case  an  execution  issuing 
from  a  Justice's  court  was  levied  and  an  affi- 
davit of  Illegality  was  filed.  The  case  was 
carried  to  the  superior  court  by  appeal.  In 
Levadas  v.  Beach,  117  Ga.  179,  43  S.  EL  418, 
supra,  it  was  declared  that  the  writ  of  certi- 
orari does  not  lie  to  set  aside  a  verdict  or 
Judgment  which  is  not  merely  erroneous,  but 
absolutely  void.  In  Bass  v.  City  of  Milledge- 
vUle,  122  Ga.  177,  60  S.  B.  69,  it  was  held  that 
the  writ  of  certiorari  cannot  be  used  to  bring 
in  question  the  legal  existence  of  the  court 
to  whidi  the  writ  is  directed.  In  the  opin- 
ion Mr.  Justice  Ck>bb  said: 

"It  Is  settled  by  the  deciedons  of  this  court 
that  the  writ  of  certiorftri  will  not  lie  to  re- 
view a  void  jadgment  by  a  court  legally  consti- 
tnted,  or  any  pretendeiS  Jadgment  by  an  in- 
dividnal  or  body  of  individuals  assuming  to  ex- 
ercise Judicial  powers  without  any  lawfnl  au- 
thority so  to  do.  Murray  v.  State,  112  Ga. 
7.  13,  37  S.  B.  111.  See.  in  this  connection, 
Wright  V.  Davis,  120  Ga.  670(3),  48  S.  B.  170." 

In  KIngsbery  v.  People's  Furniture  Co., 
130  Ga.  365,  60  S.  B.  865,  when  a  case  was 
called  for  trial  in  a  Justice's  court  it  was 
contended  that  It  had  already  been  dismiss- 
ed, and  there  was  no  case  pending  to  be 
tried,  but  the  entry  had  not  been  duly  made, 
and  a  motion  was  made  to  have  a  Judgment 
of  dismissal  entered.  It  was  held  that  a  de- 
nial of  the  motion  furnished  a  basis  for  cer- 
tiorari after  verdict  The  Court  of  Appeals 
bas  followed  the  statement  above  quoted  as 
to  what  was  the  fixed  rule  of  this  court. 
Sawyer  v.  City  of  Blakely,  2  Ga.  App.  159, 
58  S.  B.  899;  Slmpklns  v.  Hester,  3  Ga.  App. 
160,  69  S.  B.  822;  Robertson  v.  Russell,  13 
Ga.  Ai^.  27,  78  S.  B.  682. 

It  would  seem  that  this  rule  has  become 
too  firmly  fixed  to  be  disregarded,  at  least 
without  ^  review  of  the  decisions  in  the  man- 
ner pointed  out  in  the  statute.  Speaking  for 
myself,  I  think  the  rule  is  not  sound.  If 
there  is  no  court  at  all,  the  attempt  to  make 
a  ruling  Is  a  mere  assumption  of  authority. 
But,  if  there  is  a  court  with  a  case  before 
it,  I  have  never  appreciated  the  force  of  the 
reasoning  by  which  it  is  held  that  if  the 
Jadgment  is  wrong,  the  litigant  against  whom 
it  Is  pronounced  may  have  it  reversed  by 
certiorari;  but  if  it  Is  so  wrong  as  to  be 
void,  the  injured  party  cannot  get  rid  of  it 
by  that  means — ^tn  other  words,  that  there 
is  any  Inverse  ratio  between  the  degree  of 
tl>e  wrong  and  the  right  to  correct  it  One 
of  the  functions  of  the  common-law  writ  of 
certiorari  was  to  pass  upon  the  question  of 


the  Jurisdiction  of  an  inferior  court  Harris 
on  Certiorari,  J  45 ;  2  Burr.  1042.  It  is  de- 
clared In  the  Constitution  of  the  state  that 
the  superior  courts  shall  have  power  to  cor- 
rect errors  in  Inferior  Judicatories,  by  writ 
of  certiorari.  Article  6,  {  4,  par..  6 ;  Civil 
Code  I&IO,  i  6514.  The  statute  contains  a 
Uke  statement  (avll  Code  1910,  |  5180).  A 
similar  provision  In  a  former  Constitution 
was  held  to  be  self -executing,  and  to  confer 
the  right  to  have  a  writ  of  certiorari,  with- 
out the  necessity  for  a  statute.  Livingston 
V.  Livingston,  24  Ga.  379.  Thus  the  writ  un- 
der the  Constitution  and  statute,  la  broader 
than  at  common  law,  and,  relatively  to  in- 
ferior courts,  serves  somewhat  the  same  pur- 
pose as  a  writ  of  error  to  a  court  of  record. 
But  it  is  well  established  in  this  state  that 
a  writ  of  error  will  lie  to  reverse  and  get  rid 
of  a  Judgment  though  it  may  be  void  for 
want  of  Jurisdiction.  Walker  v.  Banks,  65 
Ga.  20;  Worsham  v.  Murchison,  66  Ga.  716; 
Pope  V.'  Jones,  79  Ga.  487  (2),  4  S.  B.  860. 
A  sound  reason  for  this  Is  that,  if  a  court 
without  Jurisdiction  renders  a  Judgment  it 
may  stand  of  record  as  an  apparent  lien  on 
the  property  of  the  defendant,  and  may  seri- 
ously aftect  his  disposition  thereof.  A  pro- 
posed purchaser  would  hardly  be  satisfied 
with  an  assurance  that  tliere  was  parol  evi- 
dence to  show  that  the  Judgment  was  not 
rendered  at  the  proper  time  or  place.  This 
evidence  in  time  might  become  Inaccessible. 
The  party  injured  by  having  such  a  Judg- 
ment entered  against  him  ought  to  have  the 
right  to  clear  the  record.  Nor  is  there  any 
reason  why  he  should  be  compelled  to  resort 
to  an  equitable  petition.  If  he  did  so,  the 
same  argument  would  doubtless  be  used 
against  him — tliat  it  is  unnecessary  if  the 
Judgment  ia  void.  So  far  as  I  am  aware, 
tills  is  the  only  argument  which  has  been 
used  against  getting  rid  of  such  a  Judgment 
of  an  inferior  court  by  writ  of  certiorari. 
This  case  does  not  present  a  question  of  en- 
tire want  of  Jurisdiction  of  a  subject-matter 
or  whether  that  could  be  waived. 

Judgment  reversed.    AU  the  Justices  con- 
coi; 

"~~™  (143  Ga.  aS) 

CABLTON  V.  SBABOARD  AIR  LINB  BY. 

(No.  369.) 
(Supreme  Court  of  Georgia.     June  18,  1916.) 

(Syllalui  ly  the  Court.) 

1.  RAiiaOADs  ®=571— Right  of  Wat— Con- 
veyance— Private  Road. 

Where  the  owner  of  a  body  of  land  through 
which  a  private  road  is  maintained  by  him  as 
a  'way  necessary  for  ingress  and  egress  between 
his  residence  and  his  farm  and  timbered  lands 
located  thereon  sells  a  strip  of  land  through 
his  tract  to  a  railroad  company  for  the  purpose 
of  locating  a  railroad  thereon  in  such  way  as 
to  intersect  with  the  private  road,  and  executes 
to  the  purchaser  n  formal  deed,  whereby  he 
conveys  the  bargained  land  to  the  purchaser  in 
fee  simple,  with  a  general  warranty  of  title, 
and  recites  in  the  deed  that  the  land  is  con- 
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veyed  "absolntely  and  wtthotit  reservation," 
there  la  no  impUed  reservation  of  a  right  to 
continue  the  use  of  the  road  at  the  point  of 
intersection  with  the  land  so  granted,  and,  un- 
der authority  of  the  deed,  the  grantee,  in  so 
far  as  It  might  affect  the  grantor,  can  close 
the  road. 

[Ed,  Note. — For  other  cases,   see  Bailroads, 
Cent  Dig..!  167;    Dec.  Dig.  «=»71J 
2.  Easbubrts    4=>7— Bstoppbi.    4=»32— Es- 
toppel    BT     DBaSD— MATTKB8     PbECLUDED— 

"luPBOTBD    Land"— Prkscbiptivk   Titlb— 

Private  Wat. 

Under  circumstances  such  as  are  set  forth 
in  the  preceding  note,  if  the  grantor,  after  con- 
veying the  strip  of  land  to  the  railroad  com- 
pany, continued  to  use  the  private  way,  includ- 
ing that  part  which  was  intersected  by  the  strip 
conveyed  to  the  railroad  company,  the  fact  that 
be  had  made  such  conveyance  would  not  pre- 
vent him  from  acquiring^  under  the  statute  a 
private  way  by  prescription. 

(a)  If  the  railroad  was  constructed  and  the 
tracks  were  made  to  cross  the  private  way  by 
means  of  a  trestle^  the  land  of  the  railroad 
company  at  such  point  of  intersection  was  "im- 
proved land"  within  the  meaning  of  the  stat- 
ute, and  the  period  of  prescription  would  be 
seven  years. 

(b)  If  the  private  way  was  less  than  15  feet 
in  width,  and  the  prescriber  kept  it  in  repair 
and  used  it  as  such  continuously  for  the  statu- 
tory period,  he  would  acquire  a  private  way  by 
prescription. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  §§  16-19,  27,  33;  Dec.  Dig.  «=»7; 
Estoppel,  Cent.  IMg.  {  81;    Dec.  Dig.  «=>32. 

_For  other  definitions,  see  Words  and  Phrases, 
E^rst  and  Second  Series,  Improved  Land.] 

8.  Easements   «=961—Ihjtjnction— Petition 

— Pbescbiptive  Title. 

Applying  the  ruling  announced  in  the  pre- 
ceding note,  the  petition  sufficiently  set  forth 
a  cause  of  action,  and  it  was  error  to  dismiss 
it  on  general  demurrer. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  {§  102,  130-144,  148;  Dec.  Dig. 
<8=»«1.] 

Elrrcr  from  Superior  Court,  Polk  County; 
Price  Edwards,  Judge. 

Action  by  H.  M.  Carlton  against  the  Sea- 
board Air  Dine  Railway.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

H.  M.  Carlton  Instituted  an  action  agEilnst 
the  Seaboard  Air  Line  Railway  to  enjoin  the 
dosing  of  a  wagon  road  which  passed  under 
the  defendant's  trestle,  and  to  recover  dam- 
ages. The  defendant  was  engaged  In  "filling 
In"  the  trestle;  the  work  having  been  com- 
menced shortly  before  the  suit  was  filed. 
On  an  interlocutory  hearing  the  Judge  refus- 
ed an  ad  Interim  injunction,  and  the  plalnp 
tiff  excepted.  No  supersedeas  having  been 
granted,  the  defendant  completed  the  work. 
This  fact  having  been  duly  presented  to  this 
court,  the  bill  of  exceptions  waa  dismissed. 
Carlton  t.  Seaboard  Air  Line  Ry.,  139  Oa. 
692,  77  S.  E.  1128.  The  plalnttfT  persisted  in 
that  branch  of  Us  suit  which  sought  to  re- 
cover daonages.  The  petition  was  twice 
amended,  and  the  defendant  filed  demurrers, 
on  special  and  general  grounds,  to  the  origi- 
nal petition  and  to  the  petitlton  as  amended. 
Without  passing  on  the  grounds  of  special 


demurrer  the  Judge  dismissed  the  case  on 
general  demurrer.  The  writ  of  error  brings 
this  judgment  up  for  review.  The  following 
appears  from  the  allegations  of  the  petition 
as  amended:  Plaintiff  owned  a  large  body  of 
land  in  Polk  county,  consisting  of  designated 
lots  and  fractions  ot  lots.  He  resided  on  the 
property  and  cultivated  farms  thereon.  The 
uncultivated  portions  of  the  land  contained 
valuable  timber  and  wood,  all  of  which,  be- 
fore the  injury  complained  of,  were  available 
to  him  for  market  and  farm  purposes.  The 
defendant's  line  of  railway  runs  east  and 
west  through  the  plaintifTs  body  of  land, 
dividing  it  approximately  into  two  equal 
parts.  His  residence  and  the  larger  part  of 
his  cultivated  lands  are  on  the  north  side  of 
the  railroad.  A  considerable  part  of  cultivat- 
ed land  and  land  <hi  which  there  is  valuable 
timber  and  wood  are  situated  on  the  south 
side  of  the  railroad.  Concerning  the  loca- 
tion of  the  wagon  road  involTed  In  this  litiga- 
tion the  petition  alleged: 

"-Petitioner  further  says  that  the  only  accessi- 
ble way  there  is  from  the  north  side  of  said 
farm  to  the  land  lying  on  the  south  side  of  the 
railway  is  the  roadway  leading  from  the  pub- 
lic road  which  leads  from  Rockmart  to  Dallas, 
and  runs  in  a  southeasterly  direction  through 
said  farm,  by  the  residence  of  the  petitioner, 
and  then  on  through  said  farm  to  trestle  No. 
612.3  on  land  lot  Nos.  1022  and  1023,  thence  up 
the  valley  between  said  mountain  ranges,  pene- 
trating the  entire  wood  and  timber  land,  and 
affording  petitioner  the  only  outlet  from  one 
part  of  his  farm  to  another,  and  the  only  way 
petitioner  can  transport  wood  and  timber  locat- 
ed thereon  to  the  market,  and  for  farm  purposes. 
And  this  road  furnishes  the  only  outlet  to  that 
portion  of  said  land  which  is  tillable,  as  the 
range  on  the  east  and  west  ddes  of  said  land 
is  so  high  that  it  cannot  be  saccessfully  crossed 
with  a  waeon,  said  range  extending  south  ap- 
proximately 2V^  miles,  where  it  intersects  with 
another  range  which  runs  practically  east  and 
west,  thus  making  it  impossible  for  petitioner 
to  approach  said  lands  and  remove  therefrom 
the  wood  and  timber  thereon,  or  to  cultivate 
the  same." 

An  amendment  to  the  petition  in  regard  to 
the  location  of  the  road  referred  to  above  al- 
leged that: 

It  "leads  from  the  Rockmart  and  Marietta 
public  road  across  his  farm  to  the  Yorkville  and 
Dallas  public  road,  intersecting  with  the  latter 
road  near  BraswelL" 

This  road  was  in  existence  before  the 
location  of  the  railroad  was  acquired  and 
before  the  railroad  was  constructed.  The 
raUroad  was  located  upon  a  strip  of  land 
conveyed  by  the  terms  of  a  deed  executed  by 
the  plaintiff  to 'the  Atlanta  &  Birmingham 
Air  Line  Railway  Company,  a  corpixatloD, 
in  1803.  The  consideration  expressed  In  the 
deed  was  $1,550.    It  recited  that: 

The  grantor  "has  granted,  bargained,  and  sold, 
and  by  these  presents  does  grant,  bargain,  sell, 
and  convey,  unto  the  said  party  of  the  second 
part,  and  its  successors  and  assigns,  a  tract  or 
strip  of  land." 

Then  follows  a  description  of  the  strip  of 
land  described  as  running  across  the  several 
lots  forming  the  body  of  plaintifTs  land,  re- 
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dted  as  being  tn  wldtli  200  feet  through  one 
lot,  250  feet  through  another,  and  160  feet 
through  each  of  the  others.  The  quantity  of 
land  covered  by  the  strip  was  recited  as  being 
20.50  acres.  After  the  description  above  re- 
ferred to,  the  recitals  of  the  deed  proceeded: 
"It  is  the  intention  of  the  said  H.  M.  Carlton 
to  convey  to  said  railway  in  this  conve^nce  all 
the  right  of  way  over  his  said  lands,  ihcliuling 
the  right  of  way  above  described  in  the  third 

Saragraph   of  this  deed ;    all  of  which  lands, 
icluding   the  200-feet   strip   on   each   side,   is 
conveyed    absolutely    and    without    reservation, 

and  running  through  said  lands feet  wide, 

as  above  described,  to  where  said  survey  or 
line  leaves  or  shall  leave  the  said  lands.  To 
have  and  to  hold  the  said  tract  or  strip  of  land, 
with  all  and  singular  the  rights,  members,  and 
appurtenances  thereunto  appertaining,  unto  the 
aaid  party  of  the  second  part,  its  successors 
and  assigns,  in  fee  simple,  and  the  said  II.  M. 
Carlton,  the  said  bargained  lot  or  tract  of 
land  unto  the  said  party  of  the  second  part, 
its  successors  and  assigns,  against  the  said  H. 
M.  Carlton  and  against  his  heirs,  administra- 
tors, and  executors,  and  against  all  and  every 
other  person  or  persons,  shall  and  will  warrant 
and  forever  defend  by  virtue  of  these  presents. 
And  for  the  same  consideration  does  further 
grant,  bargain,  sell,  and  convey  to  the  said  par- 

Sof  the  second  part,  Its  successors  and  assigns, 
e   following  additional   rights  and   privileges 
upon  the  foregoing  described  lands." 

Then  follows  recitals  conferring  a  right  to 
cut  trees  on  an  additional  described  strip 
through  the  plaintiff's  lands  adjacent  to  the 
strip  mentioned  above,  where  necessary  to 
I>revent  the  trees  from  falling  on  the  rail- 
road track;  also  the  right  to  change  the 
course  of  streams  "on  or  off  the  right  of  way 
herein  conveyed,"  by  cutting  canals,  ditches, 
or  otherwise;  also  "the  right  to  quarry  and 
use  such  stone  or  gravel  on  said  right  of  way 
as  may  be  required  In  the  construction  of 
said  railway,  and  also  the  right  to  construct 
and  use  such  wagon  roads  through  said  lands 
as  wlU  facilitate  the  construction  of  the 
railroad  of  said  party  of  the  second  part" ; 
also  "the  right  to  take  material  where  neces- 
sary outside  of  the  right  of  way  for  the 
purpose  of  making  embankments;  and  also 
tbe  right  to  deposit  material  excavated  from 
cuts,  canals,  or  ditches,  on  portions  of  said 
lands  within  a  limit  of  200  additional  feet  on 
either  side  of  said  right  of  way.v  The  wagon 
road  through  plaintiff's  farm  had  been  located 
■long  Its  preisent  roadbed  for  a  period  of  25 
years  or  more,  and  the  plaintiff  and  his  ten- 
ants have  worked  and  kept  it  In  repair  for 
the  past  21  years.  It  Is  not  over  15  feet  in 
width,  and  has  been  worked  and  used  both  as 
a  way  of  convenience  and  necessity  for  the 
purpose  of  using  and  enjoying  plaintiff's 
land  south  of  the  raUroad.  When  the  rail 
road  company  went  to  construct  the  trestle 
orer  the  road  it  bad  notice  of  the  existence 
of  tbe  road,  and  recognized  it  as  an  easement, 
and  so  arranged  tbe  timbers  of  the  trestle 
aa  not  to  Interfere  with  the  use  of  the  road, 
and  afterwards  permitted  its  continuous  use, 
recognizing  It  as  a  private  way  of  necessity 
for  more  than  7  years  Immediately  preceding 
tbe  attempt  to  obstruct  it.  The  defendant 
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failed  to  give  30  days'  notice  of  its  Intention 
to  close  the  way,  but  closed  It  quickly,  with 
the  view  of  c<HnpIetlng  the  obstruction  before 
any  action  of  law  could  be  taken  to  prevent 
it.  The  special  damage  sought  to  be  recover- 
ed was  alleged  to  be  a  stated  amount  in  which 
tbe  market'  value  had  been  diminished  on  ac- 
count of  tbe  closing  of  the  road. 

I..  F.  Mundy,  of  Rockmart,  and  W.  W.  Mun- 
dy,  of  Cedartown,  for  plaintiff  in  error.  W. 
G.  Loving,  of  Atlanta,  and  B.  S.  Ault,  of 
Cedartown,  for  defendant  in  error. 

ATKINSON,  J.  [1]  1.  In  order  to  recover 
damages  from  the  railroad  company  for  ob- 
structing the  private  way.  It  was  essential 
that  tbe  plaintiff  should  be  entitled  to  main- 
tain a  road  at  the  place  where  the  defendant 
obstructed  it  As  to  this  feature  of  the  case, 
the  plaintiff  projected  his  suit:  First,  upon 
the  theory  that  he  had  title,  and,  though  be 
had  executed  a  de$d  conveying  the  land  on 
which  the  railroad  was  constructed,  that  the 
deed  did  not  operate  to  deprive  blm  of  the 
use  of  the  existing  private  way  which  was 
intersected  by  the  strip  of  land  so  granted; 
and,  second,  upon  the  theory  that,  if  the  deed 
had  such  effect,  nevertheless,  after  the  deed 
was  executed  and  the  railroad  constructed, 
be  continued  to  use  the  roadway  under  such 
circumstances  and  for  such  length  of  time 
as  to  afford  blm  a  private  way  by  prescrip- 
tion. Whether  the  plaintiff  could  recover  up- 
on the  first  theory  depends  upon  the  effect 
of  the  deed.  It  was  executed  upon  a  valuable 
consideration,  and  purported  to  convey  the 
strip  of  land  therein  specifically  described, 
in  fee  simple,  with  a  clause  of  general  war- 
ranty of  title.  This  was  not  all.  It  was  also 
declared  that  all  of  the  land  "Is  conveyed  ab- 
solutely and  without  reservation."  Under 
these  circumstances  the  deed,  in  effect,  was 
an  absolute  conveyance  of  the  grantor's  in- 
terest in  the  strip  of  land  described,  without 
any  reservation  whatever,  thereby  vesting 
any  title  to  the  property  which  he  had  or 
might  subsequently  acquire  in  his  grantee. 
In  3  Elliott  on  Railroads,  |  1138,  it  Is  stated, 
relatively  to  a  deed  by  a  landowner  to  a 
railroad  company  conveying  a  right  of  way, 
which  is  silent  as  to  private  crossings  be- 
tween the  different  parts  of  bis  land,  that  the 
rule  is: 

"That  such  a  conveyance  does  not  constitute 
a  waiver  of  a  right  to  a  private  crMsing,  and 
the  owner  whose  land  has  been  severed  into  par- 
cels may  claim  and  enforce  the  ri^ht  to  a  cross- 
ing, notwithstanding  his  unconditional  instru- 
ment of  conveyance?' 

See,  also,  Brigham  ▼.  Smith,  4  Qray 
(Mass.)  297,  64  Am.  Dea  77,  and  annotations 
in  9  Notes  to  Am.  Dec  353.  See,  also,  cases 
dted  in  17  Am.  Dig.  (Cent  Ed.)  807,  {  59. 
The  rule  so  stated  rests  upon  the  theory  of 
an  Implied  reservation.  It  does  not  seem 
that  this  rule  has  been  adopted  in  Georgia. 
Charleston  &  Western  Carolina  Railway  Co. 
V.  Fleming,  118  Ga.  699,  46  S.  E.  664.  None 
of  these  authorities,  however,  go  to  the  ex* 
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tent  of  holding  that  there  would  be  an  Im- 
plied reservation  where  the  land  on  which 
the  railroad  was  to  be  located  was  conveyed 
in  fee,  and  the  deed  expressly  declared,  as  In 
the  case  now  nnder  consideration,  that  there 
should  be  no  reservation.  There  could  be 
no  such  Implication  In  the  t&ce  of  an  express 
recital  that  there  should  be  no  reservation. 
The  land  conveyed  by  the  deed  was  so  sit- 
uated as  to  intersect  the  existing  road;  and 
by  the  terms  of  the  deed  the  plalntlfC  put  it 
out  of  his  power,  by  virtue  of  his  ownership 
theretofore  existing,  to  maintain  the  road 
over  the  section  of  land  which  he  granted  to 
the  railroad  company,  and  put  it  In  the  pow- 
er of  the  railroad  company.  In  so  far  as  it 
might  affect  the  plaintiff,  to  close  the  road. 
Charleston  &  Western  Railway  Co.  v.  Flem- 
ing, 119  Ga.  995,  47  S.  E.  641. 

[2]  2.-  The  right  of  private  way  over  an- 
other's land  may  arise  by  prescription  from 
7  years'  uninterrupted  use  through  improved 
lands,  or  20  years'  use  over  wild  lands. 
Civil  Code,  a  818,  824,  3641.  A  prescription 
of  this  character  may  arise  notwithstanding 
the  prescrlber  may  know  that  the  land  over 
which  he  undertakes  to  prescribe  is  the  prop- 
erty of  another.  The  way  must  not  exceed 
15  feet  in  width,  and  its  use  as  a  way  must 
have  been  continuous  for  the  statutory  pe- 
riod, and  the  prescrlber  must  have  kept  the 
road  in  repair.  Eirkland  v.  Pitman,  122  Oa. 
256,  50  S.  E.  117.  In  the  case  at  bar,  not- 
withstanding the  plaintiff,  by  virtue  of  his 
deed,  had  transferred  his  title  in  the  prop- 
erty conveyed  to  his  grantee,  nevertheless, 
according  to  the  allegations  of  the  petition, 
he  continued  to  use  the  private  road  across 
the  land  so  granted.  The  land  was  improved 
by  the  construction  of  the  railroad  thereon 
and  the  trestle  over  that  part  of  It  which  in- 
tersected with  the  plaintiff's  private  road- 
way. Accordingly,  7  years  was  the  prescrip- 
tive period  applicable  in  such  a  case.  The 
road  was  less  than  16  feet  In  width,  and  the 
same  roadbed  had  been  continuously  used 
and  kept  in  repair  by  the  plaintiff  for  a 
length  of  time  which  exceeded  the  prescrip- 
tive period.  Under  such  circumstances,  he 
would  acquire  a  right  of  private  way  by  pre- 
scription. See,  also,  3  Elliott  on  Railroads, 
I  1140. 

[3]  3.  Applying  the  ruling  announced  In 
the  preceding  division  to  the  allegations  of 
the  petition,  it  set  forth  a  cause  of  action 
suflScient  as  against  general  demurrer,  and 
it  was  error  to  dismiss  the  petition. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


043  Oa.  642) 

ROME  HARDWARE  CO. 
(Supreme  Court  of  Georgia, 


V.  CDZZORT. 
June  26,   1916.) 


(Byllabui  hy  the  Court.) 
Review  on  Afpeai.. 

The  evidence  authorized  the  verdict  finding 
the    property    not    subject;     and    the    special 


grounds  of  the  motion  for  new  trial,  in  so  £>r 
as  they  present  any  question  for  decision,  an 
without  merit. 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  between  the  Rome  Hardware  Com- 
pany and  J.  B.  Cuzzort.  Judgment  for  Coz- 
zort,  and  the  Hardware  Company  brings  a- 
TOT.    AflSrmed. 

Henry  Walker,  of  Rome,  for  plaintiff  In 
error.  Denny  &  Wright,  of  Rome,  for  de- 
fendant in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


aa  Q&.  G») 
FULLER  V.  WESTERN  &  A.  R.  CO. 
(Na  423.) 

(Supreme  Court  of  Georgia.     June   30,  1915.) 
fSyllabut  by  the  Court.) 

CAKBrEBS    l8=>27&— PASSENGEBa— CONTRIBTJTO- 
BT    NEaLIQBNCE — QUESTION   FOB  JDBY. 

Under  the  evidence  in  this  case,  the  grant 
of  a  nonsuit  by  the  court  was  error. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1080,  1081;  Dec  Dig.  <3=>27&] 

Error  from  Superior  Court,  Fulton  (boun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  Mrs.  Nannie  Fuller  against  the 
Western  &  Atlantic  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  error. 
Reversed. 

'  J.  R.  Whitaker,  of  CaitersviUe,  and  Amaud 
&  Donehoo,  of  Atlanta,  for  plaintiff  in  error. 
Tye,  Peeples  &  Jordan,  of  Atlanta,  for  de- 
fendant in  error. 

HILL,  J.  Mrs.  Nannie  Fuller  brought  suit 
against  the  Western  &  Atlantic  Railroad  Com- 
pany, for  damages  alleged  to  have  resulted 
from  being  carried  beyond  the  destinatloD 
called  for  by  her  ticket  She  averred  that 
she  was  a  passenger  entitled  by  her  ticket  to 
transportation  from  Calhoun,  Ga.,  to  Bolton, 
Ga. ;  that  the  conductor  of  the  train  failed 
to  stop  the  train  at  Bolton,  or  to  call  or 
have  called  that  station,  but  carried  her  on  to 
Atlanta ;  that  the  failure  to  stop  the  train  or 
call  the  station  of  Bolton  was  due  to  the  neg- 
ligence of  the  conductor  or  those  in  charge  of 
the  train;  that  she  was  not  in  any  way  re- 
sponsible for  such  failure  or  negligence ;  and 
that,  by  reason  of  being  carried  to  Atlanta, 
she  was  forced  to  walk  several  blodss  to 
board  an  electric  car  and  go  back  to  Bolton, 
and  was  thereby  exposed  to  severe  cold,  re- 
sulting in  sickness  and  the  i>ermanent  im- 
pairment of  her  health,  etc. 

The  testimony  of  the  plaintllt  tended  to 
show  that  on  the  day  named  in  the  petition 
she  boarded  a  passenger  train  on  the  defend- 
ant's road,  having  a  ticket  entitling  her  to 
passage  from  Calhoun  to  Bolton.  She  did 
not  give  the  ticket  to  the  conductor  <fti  the 
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train  between  fliese  stations.    She  testified: 

'Tbe  conductor  paid  no  attention  to  me;  he 
did  not  come  to  me  for  the  ticket.  He  passed 
through  the  car  between  the  time  we  left  Cal- 
houn and  the  time  we  reached  Bolton,  going 
straight  on.  He  did  not  stop  near  my  seat.  The 
train  did  not  stop  at  Bolton,  and  the  station  of 
Bolton  was  not  called.  I  gave  my  ticket  to 
the  conductor  when  I  got  into  Atlanta.  •  »  » 
When  I  went  down  the  steps  I  said,  'Yon  were 
to  put  me  off  at  Bolton,'  and  he  said,  'Have 
you  a  ticket?'  I  said,  'Yes,'  and  he  said,  'L«t 
me  see  it.'  I  took  it  and  banded  it  to  him,  and 
he  told  me  to  stand  aside.  I  stood  up  there 
about  10  minutes,  and  after  he  came  back  he 
said,  'Let's  go.'  He  carried  me  to  the  station 
room  and  told  me  to  stand  there.  •  •  *  He 
took  me  to  the  street  car.  I  was  then  63  years 
old." 

She  testified  tliat  she  did  not  know  that 
Bolton  was  a  flag  station,  and  knew  tbe  con- 
ductor bad  not  taken  up  her  ticket  before  she 
reached  Bolton.  There  was  no  affirmatire 
evidence  that  Bolton  was  a  flag  station,  or 
tbat  the  plaintiff  knew  it  was  such.  In  Chat- 
tanooga, etc.,  B.  Co.  T.  Lyon,  89  Ga.  16  (3), 
22,  15  S.  £.  24,  15  L.  R.  A.  S57,  32  Am.  St 
Rep.  72.  it  was  held: 

"When  a  railroad  company  sella  a  ticket  to  a 
flag  station,  at  which  its  trains  do  not  stop 
unl^  signaled  to  do  so  for  the  purpose  of  re- 
ceiving passengers,  or  when  there  are  on  board 
passengers  bound  for  such  station,  it  is  ordi- 
narily the  duty  of  the  conductor,  before  reach- 
ing tbe  station,  to  ascertain  from  a  passenger 
holding  sucb  ticket  his  destination,  and  to  stop 
tbe  train  there  for  the  purpose  of  allowing  the 
passenger  to  leave  the  train.  This  rule,  under 
special  circumstances,  is  subject  to  exceptions." 

And  in  Central  B.  Co.  r.  Dorsey,  106  Ga. 
826,  827,  32  S.  E.  873.  it  was  said  by  Sim- 
.mons,  C.  J.: 

"We  think  it  is  the  duty  of  the  conductor 
of  a  passenger  train,  when  the  company  has 
sold  tickets  to  passengers,  to  go  through  the 
txain  and  ascertain  the  stations  at  which  the 
passengers  wish  to  alight;  but  we  also  think 
tbat  in  a  case  like  the  present  there  is  a  corre- 
sponding duty  upon  the  part  of  a  passenger, 
Trhen  he  sees  that  the  conductor  has  failed  to 
call  for  and  take  up  his  ticket  and  is  ignorant 
ot  his  presence  on  tbe  train  and  of  his  destina- 
tion, to  notify  the  conductor  of  his  presence  and 
of  his  destination,  especially  where  the  ride  is 
a  short  one  and  the  passenger  knows  that  the 
train  will  not  stop  at  his  station  unless  the 
conductor  has  notice  tbat  there  is  on  board  a 
passenger  for  that  station.  A  passenger  or  any 
other  person  cannot  sit  still  when  he  sees  he  is 
about  to  be  injured,  make  no  attempt  to  avoid 
the  injury,  and  rely  upon  recovering  damages 
for  the  injury.  Under  the  law,  he  must  exercise 
reasonable  and  ordinary  care,  either  to  prevent 
the  injury  or,  after  the  injury  has  been  Inflicted, 
to  abate  the  damages.  Here  the  passenger  wish- 
ed to  leave  tbe  train  at  a  station  about  15  miles 
from  her  starting  point;  the  conductor  failed  to 
take  up  her  ticket  or  to  notice  her  presence; 
and  she  must  have  known  that  in  a  very  short 
time  her  destination  would  be  reached.  There 
is  evidence  tending  to  show  that  she  neverthe- 
less made  no  effort  to  inform  the  conductor  of 
ber  presence  or  of  her  destination.  It,  therefore, 
became  material,  in  the  present  case,  for  the 
jury  to  determine  whether  the  railway  company 
was  entirely  to  blame  and  to  be  mulcted  in 
beavy  damages,  or  whether  the  plaintiff,  by  the 
exercise  of  ordinary  care,  could  have  avoided 
being  carried  beyond  her  station  and  the  conse- 
quent injury  to  her." 


Under  the  rulings  In  the  cases  dted,  we 
think  the  evidence  in  this  case  was  such  as 
.to  make  it  a  question  for  the  jury  to  say 
whether  the  carrier  was  guilty  of  such  negli- 
gence as  would  entitle  the  plaintiff  to  re- 
cover, or  whether  the  plaintlfC  by  the  use  of 
ordinary  care  could  have  avoided  being  car- 
ried beyond  her  station  and  obviated  the  in- 
jury alleged  to  have  resulted  therefrom.  We 
do  not  tliink  that  under  the  evidence  the 
court  could  say,  as  a  matter  of  law,  that  tbe 
plaintiff  was  wholly  to  blame  for  the  injury 
wIiicA  she  alleges  came  to  ber  as  set  out 
in  the  petition.  Tbe  case  should  have  been 
submitted  to  tbe  jury,  and  they  should  have 
been  allowed  to  determine,  under  proper  in- 
structions from  the  court,  whether  the  plain- 
tiff, under  the  evidence^  could  recover. 

Judgment  reversed.  All  tbe  Justices  con- 
cur. 


PAULK  T.   SPEEB. 
(Supreme  Court  of  Georgia. 


(143  Qa.  621) 

(No.  420.) 
June  30.  1915.) 


(Svllabut  by  the  Court.) 

1.  Trial  €=933U — Vebdict— Cobkection. 

Where  in  the  trial  of  an  action  to  recover 
land  and  mesne  profits  the  judge  directed 
the  return  of  a  verdict  for  the  plaintiff,  and 
submitted  to  the  jury,  under  the  evidence,  tbe 
question  as  to  the  amount  of  mesne  profits  to 
be  recovered,  it  was  not  error  (no  complaint 
being  made  as  to  the  court's  directing  a  verdict 
in  favor  of  the  plaintiff)  to  have  the  jury,  u^n 
their  returning  into  court  a  verdict  finding 
a  certain  sum  of  money  in  favor  of  the  plain- 
tiff, amend  their  verdict  by  the  addition  of 
proper  words  showing  tbat  the  verdict  was  for 
the  recovery  of  the  land  and  rent,  or  mesne 
profits. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  iS  791-794;    Dea  Dig.  <8=9339.1 

2.  Apfeai,  and  Ebbob  €=>302— Assionments 
OT  Ebbob — Motion  fob  New  Tbial. 

An  assignment  of  error  in  a  motion  for  new 
trial  complaining  that  the  court  failed  and  omit- 
ted to  properly  and  legally  instruct  the  jury  as 
to  "the  rules  of  law  governing  their  delibera- 
tions" in  determining  Uie  question  of  rent  and 
the  amount  of  rent,  or  mesne  profits,  is  too 
vague  and  indefinite  to  raise  a  question  for  de- 
termination by  the  reviewing  court,  it  not  ap- 
pearing from  the  ground  of  the  motion  contain- 
ing this  exception  what  instructions  were  actual- 
ly given  upon  the  subject  nor  what  "rules  of 
law"  should  have  been  given. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  1744-1752;  Dec.  Dig.  <8=> 
302.] 

3.  Ejectment  ®=»107— Action  to  Bkooveb 
Land — Mesne  Pbofit»— Submission  of  Is- 
sues. 

While  there  was  no  specific  prayer  for  the 
recovery  of  mesne  profits,  it  does  appear  from 
the  prayer  that  the  plaintiff  was  seeking  to  re- 
cover his  rents;  and  all  of  tbe  evidence  except 
the  documentary  evidence  related  to  the  ques- 
tion of  mesne  profits  and  the  evidence  of  the 
rental  value  of  tbe  land  was  admitted  without 
objection.  It  was  therefore  proper  for  the  court 
to  submit  to  the  jury  the  question  of  mesne 
profits,  and  for  tbe  jury  to  make  a  verdict  upon 
that  question. 

[Ed.  Note.— For  other  cases,  see  Bjectment 
Cent  Dig.  |  311;    Dec.  Dig.  «=>107.] 
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4.  VEBDicr  Affbotxd. 

The  evidence  aatborized  the  verdict  for  the 
rent  found  as  mesne  profits. 

Brror  from  Superior  Court,  Appling  Coun- 
ty;  E.  D.  Oraham,  Judge. 

Action  by  Tbos.  P&ulk  against  L.  M.  Siteer. 
Judgment  for  ^dalntlfl,  and  defendant  brings 
error.    Affirmed. 

W.  W.  Bennett,  ot  Bazley,  for  plaintiff  In 
error. 

BECK,  J.  Tbe  plaintiff  brought  an  equita- 
ble action  against  the  defeiidant  to  recover 
certain  land,  for  a  receivership,  and  for  oth- 
er relief.  Upon  the  trial  of  the  ease  the  court 
directed  a  verdict  in  favor  of  the  plaintiff,  in- 
structing the  jury  to  return  a  verdict  finding 
that  the  plalntiU  should  recover  the  land  sued 
for,  and  submitting  to  them  the  question  of 
the  amount  of  mesne  proflta.  The  defendant 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  he  ^cepted. 

[1]  1.  The  plaintiff  In  error  does  not  com- 
plain of  the  court's  Instructions  directing 
the  Jury  to  return  a  verdict  in  favor  of  the 
I^aintiff  as  to  the  land  sued  for;  but  error 
is  assigned  upon  the  action  of  the  court  in 
adding  to  the  verdict  certain  words  which 
were  not  in  the  verdict  when  It  was  returned 
Into  court  by  the  Jury.  The  verdict  as  re- 
turned by  the  Jury  was  in  the  following 
words: 

"We,  the  jury,  find  for  the  plaintiff  $300,  and 
against  the  defendant,  Thomas  Paullt.  So  say 
we  all." 

This  verdict  was  signed  by  the  foreman  of 
the  Jury.  When  the  verdict  was  published, 
and  before  the  Jury  dispersed,  the  presiding 
Judge  propounded  to  the  Jury  the  following 
question: 

"Gentlemen,  I  snppose  that  you  all  intended 
finding  a  verdict  in  favor  of  the  plaintiff  for  the 
premises  in  dispute?" 

And  a  member  of  the  Jury  responded  oraUy 
In  the  affirmative.  Thereup<»i  the  presiding 
Judge,  without  having  the  Jury  retire,  took 
his  pen  and  wrote  Into  the  verdict  the  follow- 
ing words: 

"The  premises  in  dispute,  and  also  find  for 
plaintiff  the  rent" 

The  Judge  then, read  over  to  the  Jury  the 
verdict  as  amended  by  tbe  insertion  of  these 
words,  inquiring  whether  the  verdict  as 
amended  expressed  their  finding ;  and  the 
Jury  responded  in  the  affirmative.  Clearly 
there  was  no  error  in  adding  the  words  quot- 
ed above  to  the  verdict.  As  stated,  the  Judge 
had  directed  the  Jury  to  find  that  the  plaintiff 
should  recover  the  land  In  controversy,  and 
no  complaint  is  made  of  this  direction.  The 
court  had  also  instructed  them  upon  the  is- 
sue as  to  mesne  profits.  When  the  Jury  re- 
turned the  verdict  in  favor  of  the  plaintiff  in 
the  sum  of  $300  under  these  instructions,  they 
meant,  as  a  matter  of  course,  that  they  found 
the  premises  and  the  sum  stated  as  mesne 
profits  for  the  plaintiff;  and  the  court,  more 


properly  to  make  tbe  record  complete,  added 
the  words.  It  might  have  been  more  formal- 
ly correct  to  have  directed  the  Jury  to  write 
the  words  in  the  verdict ;  but  what  difference 
can  it  make  that,  instead  of  directing  a  mem- 
ber of  the  Jury  to  write  these  words  in,  tbe 
judge  himself  wrote  them,  and  the  Jury  as- 
sented to  It? 

[2-4]  2-4.  The  rulings  made  in  headnotes  2 
to  4  require  no  elaboration. 

Judgment  affirmed.  All  tbe  Justices  con- 
cur. 

"""""^  a«  Oft.  740) 

WILUAM3  V.  HINSON  «t  aL     (No.  468.) 
(Supreme  Court  of  Georgia.    July  20,  1915.) 

(Syllabui  by  t\«  Oowrt.) 

JUSnCBS    OF   THE    PbACB    9s>1S5— EiXEODTIOH 

—Injunction— RKMitDy  at  Law. 

The  plaintiff  filed  a  petition  to  enjoin  the 
enforcement  of  an  execution  issued  from  a 
justice's  court,  contending  that  the  execution 
and  the  judgment  upon  which  it  was  based 
were '  void,  because  the  judgment  was  rendered 
by  the  justice  at  a  time  when  the  court  could 
not  legally  be  held,  inasmuch  as  another  date 
had  properly,  and  in  accordance  with  the  stat- 
ute, been  fixed  and  appointed  for  the  holding  ot 
the  court  The  petition  at  the  appearance  term 
of  the  superior  court  was  dismissed  upon  de- 
murrer. Held,  without  discussing  the  qnestioo 
as  to  whether  or  not  the  judgment  was  void  aa 
contended  by  petitioner,  tbe  court  did  not  err 
in  sustaining  the  demurrer  to  the  petition. 
If  the  execution  and  judgment  refeired  to  were 
void  for  the  reasons  assigned,  tke  petitioner 
had  an  adequate  remedy  at  law;  for  be  oonld 
have  resisted  tbe  enforcement  of  the  execution 
by  filing  an  afSdavit  of  illegalHy.  Planters' 
lA)an  &  .Savings  Bank  v.  Berry,  91  6a.  2H4,  18 
S.  E.  137 ;  Hilson  v.  Kitchens,  107  Ga.  230,  33 
S.  E.  71,  73  Am.  St  Hep.  119;  Harbig  r. 
Freund,  69  Ga.  180. 

[Ed.  Note.— For  oth6r  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {{  426-447,  749;  Dec. 
Dig.  <g=»135.] 

Error  from  Superior  Court,  Jeff  Darts 
County;   C  B.  Conyers,  Judge. 

Action  by  Polly  Williams  against  Nancy 
Hinson  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Grant  &  Rogers,  of  Hazlehurst,  for  plain- 
tiff in  error.  Bennett  &  Swain,  of  Hazle- 
hurst, for  defendants  In  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


HARDY  et  al.  v.  HARDY.    (Na  44W» 
(Supreme   Court   of  Georgia.     July   13,  1915. 
Behearing  Denied  July  21.  1915.) 

(Syllalut  hif  the  Court.) 
Creditors'  Smx  «=>11— Exbcdtobs  ahd  Ao- 

UINIBTBATOKS   €=>200  —   SOBJKCTINQ   PSOP- 

KBTY  TO  Debin— Judgment. 

This  was  a  proceeding  by  which  it  was 
sought  to  subject  certain  property,  hdd  bj  a 
widow  for  herself  and  as  guardian  of  a  minor 
child,  which  bad  lieen  set  apart  to  them  u  a 
year's  support,  to  an  alleged  indebtednesii  of 
her  deceased  husband.  There  was  no  indebted- 
ness or   liability   directly   from   the  widow  or 
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the  child  to  the  creditor,  hot  he  was  an  alleged 
creditor  of  the  decedent.  Property  in  the 
hands  of  one  person  cannot  be  subjected  to^  a 
general  debt  against  another,  unless  such  debt 
has  been  first  reduced  to  Judgment,  or  unless 
there  is  a  proceeding  coincidently  to  redace  it 
to  judgment  In  the  present  instance  there  was 
neither  a  judgment  against  the  administrator 
of  the  deceased  person  nor  a  proceeding  to  ob- 
tain a  judgment:  and  without  this  there  could 
be  no  subjection  of  the  property,  which  had 
been  set  apart  as  a  year's  support  to  such  al- 
leged indebtedness  of  the  decedent,  whether  the 
other  contentions  in  regard  to  the  manner  of 
th«  setting,  apart  of  the  year's  support  were 
good  or  not.  Accordingly  it  wag  error  to  orer- 
mle  the  demurrer  to  the  petition. 

[Bkl.  Note.— For  other  cases,  see  Creditors' 
Suit.  Cent  Dig.  K  46-66;  Dec.  Dig.  <3=»11; 
E)xecutorB  and  Administrators,  Cent  Dig.  | 
728;  Dec.  Dig.  «=9200.] 

Error  from  Superior  Ooart,  Fulton  Coun^ ; 
J.  T.  Pendleton,  Jndge. 

Action  by  W.  T.  Hardy  against  V.  S.  Hardy 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Berersed. 

B.  B.  Blackburn,  of  Atlanta,  for  plaintiffs 
In  error.  W.  W,  Mundy,  of  Cedartown,  and 
B.  A.  Neely,  of  Atlanta,  for  defendant  in 
error. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur. 


a^S  Oa.  729) 

CliABK  V.  BAMSEY  et  al.     (No.  463.) 
(Supreme  (Jourt  of  Georgia.     July  17,  1016.) 

(Syllabiu  hy  the  Court.) 

JtJDGMENT  «=s>432  —  Action   to   Vacatb  — 

Gbounds. 

Under  the  pleadings  and  the  evidence  In 
this  case,  the  court  did  not  err  in  directing  a 
Terdict  in   favor  of  the  defendant 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {{  816,  818,  819;  Dec  Dig.  «=> 
432.] 

Error  from  Superior  C^urt,  Bicbmond 
CJonnty;   H.  O.  Hammond,  Judge. 

Action  by  L.  O.  C!lark  against  W.  W.  Bam- 
Bey  and  others.  Judgment  for  defendants, 
and  plalntur  brings  error.     Affirmed. 

See,  also,  138  Qa.  726,  76  S.  B.  1128. 

B.  N.  Hardeman,  of  LouisvUle,  for  plain- 
•  tiff  to  error.  M.  C.  Barwlck,  of  Augusta,  for 
defendants  In  error. 

HILL,  J.  From  the  record  It  appears  that 
the  plaintiff  In  the  present  case  was  sued  for 
the  recovery  of  a  described  tract  of  land, 
with  mesne  profits,  in  Burke  county.  The  evi- 
dence shows  that  through  her  son  she  em- 
ployed an  attorney  to  defend  the  ejectment 
salt,  which  was  brought  to  the  October  term, 
1909,  of  Burke  superior  court  But  no  de- 
fense to  the  suit  was  filed  at  that  term,  and 
a  verdict  and  judgment  In  favor  of  the  plain- 
tiff against  the  defendant,  for  the  land  and 
mesne  profits,  was  rendered  by  default  at 
the  April  term,  1910.  On  October  31,  1910, 
the  present  equitable  petition  was  filed  hy 


the  plaintiff  to  set  aside  the  verdict  and 
Judgment,  on  variods  grounds  set  out  in  the 
petition,  chief  among  which  were  that  the 
plaintiff  was  old  and  infirm,  being  nearly  81 
years  old,  and  that  she  had  no  permanent 
place  of  residence,  residing  at  different  times 
with  1  of  her  4  children,  who  lived  at  dis- 
tances ranging  from  18  to  25  miles  from  the 
county  site  of  Burke  county.  She  was  dis- 
tinctly Informed  that  the  attorney  employed 
for  her  by  her  son  was  sick  and  unable  to  at- 
tend to  any  business  at  the  trial  term  of 
court,  and  for  this  reason  she  did  not  attend 
the  term  of  court  at  which  the  judgment  was 
obtained  against  her,  but  relied  upon  his  fil- 
ing an  answer  to  the  suit  and  representing 
her  at  the  proper  time,  having  employed  him 
for  that  purpose.  She  did  not  know  Judg- 
ment had  been  rendered  against  her  for  more 
than  30  days  after  ita  rendition,'  and  obtain- 
ed this  Information  indirectly  from  her  son, 
who  had  been  informed  of  It  by  the  sheriff 
of  Bniice  county.  I^he  did  not  attend  coart, 
because  she  knew  of  the  physical  condition 
of  her  attorney,  and  believed  that  he  had 
leave  of  absence  from  the  court  on  account 
of  his  physical  condition,  and  that  his  busi- 
ness would  be  protected  during  his  illness. 
She  had  turned  over  all  her  land  papers  to 
her  attorney,  but  Just  what  they  were  she 
could  not  recollect.  She  did  not  send  any 
one  to  see  her  attorney  at  Waynesboro  be- 
fore court,  but  received  a  letter  from  his 
daughter,  stating  that  he  was  unable  to  at- 
tend court,  and  that  his  business  would  be 
passed  for  the  term,  "upon  which  informa- 
tion I  relied.  In  the  utmost  good  faith  I 
did  not  attend  court,  nor  did  I  send  any  ret>- 
resentetlve." 

The  evidence  failed  to  show  that  the  plain- 
tiff's attorney  had  leave  of  absence  from 
court  at  the  appearance  or  the_  trial  term. 
On  the  contrary,  the  uncontradicted  evidence 
shows  that  plalntlfTs  counsel  was  In  attend- 
ance at  the  ai^pearance  term.  At  the  trial 
the  plaintiff  offered  in  evidence  a  deed  from 
J.  B.  Templeton  to  Mrs.  L.  C.  Clark,  the 
plaintiff,  together  with  a  plat  of  the  land  at- 
tached to  the  deed;  the  deed  purporting  to 
convey  the  land  In  controversy  in  the  eject- 
ment suit  Before  the  plaintiff  would  be  en- 
titled to  set  aside  the  verdict  and  Judgment 
in  the  ejectment  suit,  she  must  know  that 
she  n#t  only  has  a  meritorious  defense  to 
that  suit,  but  was  unable  to  make  such  de- 
fense, for  some  reason  which  would  excuse 
her  for  a  failure  to  do  so.  Assuming  that 
she  had  a  meritorious  defense,  has  she  car- 
ried the  burden  which  the  law  places  upon 
her  of  showing  that  she  has  exercised  that 
care  and  dUigence  which  every  litigant  must 
ezerdsfe  with  reference  to  appearing  to  court, 
in  person  or  by  attorney,  when  summoned  to 
answer  suit,  and  maktog  such  defense  as 
will  protect  and  preserve  her  -legal  righta? 
This  responsibility  Is-  placed  upon  all  litl- 
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gantB,  and  It  Is  their  duty  to  know  the  status 
of  their  cases.  It  Is  not  enough  to  simply 
employ  an  attorney,  though  it  is  the  duty  of 
every  attorney  to  faithfully  guard  and  pro- 
tect his  client's  Interest,  and,  if  he  falls  to 
do  so,  he  may  be  responsible  for  such  fail- 
ure. But  there  is  a  duty  also  on  the  lltl- 
gast  to  see  that  the  attorney  is  at  his  post 
of  duty  and  files  his  cUeufs  defense.  The 
plaintiff  has  utterly  failed  to  prove  her  case 
as  laid.  When  this  case  was  formerly  be- 
fore this  court.  It  was  on  petition  and  de- 
murrer, and  the  facts  alleged  were  to  be 
taken  as  true.    It  was  there  said: 

"There  can  be  no  question  that  at  the  trial 
term  neither  counsel  nor  client  was  In  laclies. 
The  former  had  a  leave  of  absence,  which  was 
an  assurance  to  the  latter  that  her  case  would 
not  be  tried.  Besides  it  was  alleged  that  op- 
posing counsel  was  aware  that  counsel  repre- 
sented the  client  in  the  particular  case  and  had 
a  leave  of  absence  for  that  term  of  the  court." 
Clark  V.  Ramsey,  138  Ga.  726,  727,  75  8.  B. 
112& 

The  evidence  in  the  instant  case  does  not 
come  up  to  these  allegations.  It  shows  that 
the  attorney  employed  by  the  plaintifT  (then 
defendant)  to  represent  her  was  in  court  at 
the  appearance  term,  when  her  defense 
should  have  been  filed,  and  that  it  was  not 
filed.  It  does  not  appear  that  he  had  leave 
of  absence  on  account  of  sickness  or  for  any 
other  cause,  or  why  the  defense  was  not 
filed.  He  did  not  ask  for  leave  of  absence  or 
additional  time  in  wtiich  to  file  an  answer. 
He  was  in  court  and  tried  a  case  or  cases. 
He  had  no  leave  of  absence  at  the  trial  term, 
and  no  answer  had  been  filed.  Judgment 
was  taken  at  the  trial  term  without  the 
knowledge  of  counsel  for  the  plaintiff  in  that 
suit  that  there  was  any  defense  whatever  to 
the  suit,  or  that  any  attorney  had  been  em- 
ployed to  represent  the  defendant.  The  case 
was  in  default  as  far  as  the  record  showed, 
and  the  plaintiff's  attorney  in  the  ejectmmt 
suit  testified  that  he  did  not  know  Mrs. 
Clark  was  represented  by  counsel  until  be 
was  informed  by  her  present  counsel  in  Oc- 
tober, 1910,  after  the  Judgment  was  obtain- 
ed in  April,  ISIO;  on  the  contrary,  the  at- 
torney named  as  representing  her  had  told 
him  that  he  did  not  represent  Mr&  Clark. 
The  present  case  does  not  come  up  to  the 
rule  laid  down  in  the  case  when  it  was  here 
before  (138  Ga.  727,  75  S.  B.  1128),  to  wit: 

"Sudden  illness  of  counsel  has  been  treated  as 
an  accident  or  misfortune,  and  judgments  have 
been  vacated  in  cases  where  counsel  was  stricken 
with  serious  illness,  lucapacitatinK  him  from  fil- 
ing a  defense  or  representing  his  client,  where 
the  client  was  ignorant  of  counsel's  iUness." 

So  tar  as  the  record  shows,  no  effort  was 
made  by  the  defendant  or  counsel  to  secure 
leave  of  absence  on  account  of  sudden  07 
prolonged  illness,  or  to  postpone  flUng  an  an- 
swer for  that  or  any  other  reason.  The  bur- 
den is  on  the  plaintiff  in  the  present  case  to 
show  that  she  bad  a  meritorious  defense  to 
the  ejectment  suit  and  was  prevented  from 


making  It  by  fraud  or  accident,  or  the  act 
of  the  adverse  party  unmixed  with  fraud  or 
negligence  on  her  part  Civil  Code,  |  4585. 
Having  utterly  failed  to  carry  the  burden 
imposed  on  her  by  law  in  order  to  set  a$lde 
the  solemn  Judgment  of  a  court  of  competent 
jurisdiction,  the  court  did  not  err  in  direct- 
ing a  verdict  for  the  defendant 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(ua  QtL  en.) 
PRICE  ▼.  BROWN.     (No.  436.) 

(Supreme   (3ourt   of  Georgia.     July  8,   1915.) 

(Syllabui  hy  the  CouH.) 

1.  Injunction  <s=>126— Slaves  «=»25— Tees- 
pass  «=5>44— Action  fob  Damaoe»— Tttib— 
BuBDEN  of  Pboof. 

Where  a  plaintiff  sought  to  recover  dam- 
ages for  alleged  trespasses  upon  land,  and  to  »- 
join  further  trespasses  thereon,  and  his  title 
to  the  land  was  alleged  to  be  by  virtue  of  his 
being  the  heir  of  a  deceased  person,  the  harden 
was  upon  him  to  make  out  his  case,  and  as  a 
part  theroof  to  show  that  he  was  the  heir  of 
such  decedent 

(a)  If  the  plaintitC  showed  that  he  was  the 
heir  of  the  decedent  but  there  was  alao  another 
heir,  this  might  affect  the  extent  of  the  recovery, 
or  the  question  of  parties. 

(b)  Where,  in  a  case  of  the  character  indicat- 
ed in  the  preceding  headnote,  it  appeared  that 
the  person  alleged  to  be  the  deceased  father  of 
the  plaintiff  and  the  plaintiff's  mother  were 
colored  persons  and  had  been  slaves,  and  that 
the  plaintiff  was  bom  prior  to  March  9,  1866, 
in  order  to  establish  his  heirship  it  was  incum- 
bent upon  him  to  show  that  he  was  the  legiti- 
mate son  of  his  father,  under  Civil  Code  li^lO. 
S  2180. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  8  276;  Dec.  IMg.  «=»120:  Slaves, 
Cent  Dig.  $g  114,  115;  Dec.  Dig.  <&=25; 
Trespass,  Cent  Dig.  SI  112-115;  Dec  Dig.  «=» 
44.1 

2.  Slaves  «s>25— Childbin  or  Slavs  Pab^ 
ENTS— Legitimacy. 

By  Civil  Code  1910,  (  2180,  every  colored 
child  born  before  the  9th  day  of  March.  1888, 
is  declared  to  be  the  legitimate  child  of  his 
mother;  but  such  child  is  the  legitimate  child 
of  his  colored  father  only  when  bom  within 
what  was  regarded  as  a  state  of  wedlock,  or 
when  the  parents  were  living  together  as  hus- 
band and  wife. 

(a)  There  was  no  merit  in  the  exception  to  a 
portion  of  the  charge  of  the  court  which  was  in 
substantial  accord  with  the  section  just  cited. 

[EH.  Note.— For  other  cases,  see  Slaves,  Cent 
Dig.  %%  114,  115;  Dec.  Dig.  «8=>25.] 

3.  Tbial  «=»29,  193,  244,  252— Inbtbuchons 
—Evidence. 

It  was  error  for  the  court  at  the  oonda- 
sion  of  the  testimony  of  the  plaintiff,  to  state, 
in  the  presence  of  the  jury:  "Under  the  evi- 
dence, so  far  as  plaintiff  is  concerned,  be  ia 
bound  by  his  evidence.  Under  the  evidence. 
both  he  and  the  other  are  not  both  legitimate 
I  children.  It  does  not  appear  which  one  is. 
They  both  are  not  Whichever  one  is  would 
inherit  all  the  property,  and  the  other  none." 
The  testimony  of  the  plaintiff  did  not  exclude 
the  possibility  of  the  legitimacy  of  the  otber 
child  to  which  reference  was  made.  The  court 
should  not  have  thus  enunciated  a  rule  ba.'<ed 
upon  the  plaintiff's  testimony,  which  it  did 
not  authorize,  but  should  have  given  the  jiUT 
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proper  instructions  upon  the  entire  case  made 
by  the  pleadings  and  evidence. 

(a)  It  was  recited  in  the  motion  for  a  new 
trial, ,  which  was  duly  certified,  that  nowhere 
in  the  entire  charge  was  reference  made  to  the 
above-quoted  statement  and  that  the  jury  went 
into  the  consideration  of  the  case  with  this  rule 
to  govern  them  in  their  deliberations. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
EKg.  IK  80-83,  43ft-438,  505.  508.  577-581,  696- 
612;  Dec.  Dig.  (6=>29,  193,  244.  252.] 

Error  trom  Superior  Court,  C&mden  Coun- 
ty;  C  B.  Conyers,  Judge. 

Action  by  W.  H.  Price  against  EI  Brown. 
Judgment  for  defendant,  and  plalntUI  brings 
error.    Reversed. 

W.  H.  Price,  Individually  and  as  temporary 
administrator  of  Henry  McPrlce  brought  an 
equitable  action  In  the  superior  court  of 
Camden  county  against  B.  Brown,  alleging,  in 
substance,  as  follows:  Jack  Price,  deceased, 
was  at  the  time  of  his  death  the  true  and 
lawful  owner  and  in  possession  of  a  described 
tract  of  land.  The  plalutiff  and  Henry  Mc- 
Prlce, deceased,  were  the  only  heirs  at  law 
of  Jack  Price,  and  the  plaintiff  la  the  only 
heir  at  law  of  Henry  McPrlce,  and  also  his 
temporary  administrator.  The  administrator 
of  the  estate  of  Jack  Price,  deceased,  con- 
sents to  the  bringing  of  this  action.  After 
the  death  of  Jack  Price  an  execution  against 
Henry  McPrice  was  levied  upon  the  land 
described,  and  at  the  sheriff's  sale  S.  O. 
Townsend  and  J.  H.  Rudulph  became  the 
purchasers.  Henry  McPrlce,  desiring  to  re- 
deem or  to  repurchase  the  land,  entered  into 
an  agreement  with  B.  Brown  to  have  Town- 
send  and  Rudulph  convey  the  land  to  Brown, 
for  the  latter  to  lease  the  turpentine  timber 
to  Davis  &  Klcklighter  at  $50  per  thousand 
boxes,  and  to  apply  the  proceeds  as  a  pay- 
ment on  the  purchase  price,  which  was  $400, 
and  that  Brown  should  loan  to  Henry  Mc- 
Price the  balance  at  8  per  cent  interest,  and 
hold  the  deed  to  the  land  until  the  money 
was  repaid  with  interest.  In  furtherance  of 
this  agreement  Klcklighter  advanced  $100 
and  took  the  lease;  and  Brown  paid  the  re- 
mainder of  $300.  Townsend  and  Rudulph 
conveyed  all  their  right,  title,  and  interest 
to  Brown.  Davis  &  Klcklighter  have  since 
paid  to  Brown  the  balance  due  on  the  lease, 
reasonably  amounting  to  $200.  Henry  Mc- 
Price has  paid  several  sums  of  money  and 
sold  a  considerable  amount  of  timber  to 
Brown,  to  be  applied  on  the  debt  Brown  re- 
fuses to  disclose  the  amount  of  such  sales,  but 
it  is  charged  that  It  Is  sufiSclent  to  liquidate 
the  entire  Indebtedness.  Since  the  death  of 
the  plaintiff's  brother,  Henry  McPrice,  Brown 
refuses  to  disclose  the  amount  paid  to  him, 
and  Is  fraudulently  claiming  to  be  the  own- 
er of  such  land,  and  has  entered  upon  it  and 
cut  and  removed  logs  and  cross-ties  to  the 
amount  of  $500.  Be  is  now  continuing  to 
cut  and  remove  them,  and  has  expressed  his 
Intention  of  further  trespassing.  As  heir  of 
Jack  Price  the  plaintiff  is  the  owner  of  one 


undivided  half  Interest  In  the  land,  which 
could  not  be  conveyed  by  any  sale  under  a 
fi.  fa.  against  Henry  McPrice;  and,  as  the 
only  heir  of  Henry  McPrice,  he  Is  the  owner 
of  any  equity  which  belonged  to  the  latter  at 
the  time  of  his  death,  and  as  such,  and  as 
temporary  administrator  of  Henry  McPrice, 
he  is  entitled  to  recover  it  The  prayers  were 
for  an  injunction  against  Brown  to  prevent 
him  from  cutting  or  removing  any  timber 
from  the  land  until  the  final  trial;  that  he  be 
required  to  account  for  all  payments  made  to 
him  by  Henry  McPrice,  and  for  all  timber  cut 
and  removed  from  the  land;  that,  if  this  be 
found  to  exceed  the  Indebtedness  of  Henry 
McPrlce  to  Brown,  the  plaintiff  have  a  Judg- 
ment therefor;  that  the  title  to  the  land  be 
decreed  to  be  In  the  plaintiff ;  that  If  there 
should  be  any  balance  due  to  Brown,  a  de- 
cree be  so  molded  as  to  provide  for  Its  pay- 
ment from  the  proceeds  of  the  land,  and  the 
plaintiff  should  be  authorized  to  sell  it  under 
order  of  the  court;  and  that  If  the  Jury 
should  find  that  Brown  is  the  owner  of  one 
undivided  half  Interest  in  the  land,  the  court 
by  proper  order  provide  for  a  partition  of  It ; 
and  for  general  relief. 

It  Is  unnecessary  to  set  out  the  answer  fur- 
ther than  to  state  that  It  admitted  that 
Henry  McPrice  was  an  heir  at  law  of  Jack 
Price,  deceased,  but  denied  the  remainder  ot 
the  paragraph  In  which  It  was  alleged  that 
the  plaintiff  was  also  an  heir  of  the  deceased 
and  temporary  administrator  on  the  estate  of 
Henry  McPrice.  It  was  alleged  that  the  land 
was  levied  on  under  an  execution  against 
Henry  McPrice,  and  was  sold  to  S.  O.  Town- 
send  and  J.  H.  Rudulph,  and  that  they  sold 
It  to  Brown.  It  was  further  alleged  that  the 
sale  to  Brown  was  an  absolute  sale,  without 
any  agreement  with  Henry  McPrice  as  to  re- 
deeming or  repurchasing  It  The  turpentine 
and  timber  lease  to  Davis  &  Klcklighter  was 
admitted,  but  it  was  denied  that  there  was 
any  agreement  as  to  the  application  of  the 
proceeds  thereof. 

By  amendment  the  plaintiff  struck  from  the 
petition  the  allegation  that  Henry  McPrice 
was  an  heir  of  Jack  Price,  and  alleged  that 
the  plaintiff  was  the  only  hetr  at  law  of  Jack 
Price,  and  as  such  was  entitled  to  recover  the 
entire  property  described. 

The  Jury  found  for  the  defendant.  The 
plaintiff  moved  for  a  new  trial,  which  waa 
refused,  and  he  excepted. 

S.  C.  Townsend,  of  St  Marys,  for  plaintiff 
in  error,  Emmett  McKlreath,  of  Klngsland, 
and  John  J.  Moore,  of  Waycross,  for  defend- 
ant In  error. 

LUMPKIN,  J.  (after  stating  the  facts  aa 
above).  [1]  1.  The  presiding  Judge  instruct- 
ed the  Jury: 

"You  will  first  inquire  as  to  the  birth  and 
legitimacy  of  the  plaintiff,  W.  H.  Price.  If  he 
was  not  the  son  of  Jack  Price — the  burden  is 
upon  him,  I  should  state,  to  establish  his  right 
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ta  recover,  and  to  eatablish  all  the  facta  neces- 
aary  to  make  up  bU  risht  to  recover,  b;  a  pre- 
ponderance of  eTidence." 

Error  waa  assigned  on  this  charge.  There 
was  no  error  In  it.  The  plaintiff  first  alleg- 
ed that  he  was  one  of  two  helra  left  by  Jack 
Price.  By  amendment  he  alleged  that  he  was 
the  only  heir.  The  answer  did  not  admit  that 
he  was  an  heir  at  law.  The  eyldence  showed 
that  the  parties  were  persons  of  color,  Jack 
Price  and  the  mother  of  the  plaintiff  and  the 
mother  of  McPrlce  bartng  been  slayes;  that 
Introduced  by  the  plaintiff  tending  to  show 
that  he  was  bom  in  1861  or  1862,  and  that 
McPrlce  was  born  about  sis  months  later.  It 
seems  that  a  conveyance  was  made  to  Jack 
Price  In  1866,  so  that  he  was  then  In  Ufa 
During  the  existence  of  slavery  In  this  state, 
slave  marriages  were  not  binding,  and  their 
offspring  was  not  legitimate.  Their  marital 
status  and  the  legitimacy  of  their  children 
was  one  dependent  upon  statutory  enactment. 
On  March  9,  1866,  an  act  was  passed  which 
declared  that: 

"Persons  of  color,  now  living  toRether  as 
husband  and  wife,  are  hereby  declared  to  sna- 
tain  that  legal  relation  to  each  other,  nnleas  the 
man  shall  have  two  or  more  reputed  wires,  or 
a  woman  two  or  more  reputed  husbands.  In 
tadt  event,  the  man,  immediately  after  the  pas- 
sage of  this  act  by  the  General  Assembly,  shall 
select  one  of  his  reputed  wives,  with  her  con- 
sent; or  the  woman  one  of  her  reputed  hus- 
bands, with  his  consent;  and  the  ceremony  of 
marriage  between  these  two  shall  be  i)erformed. 
If  such  man  thus  living  with  more  than  one 
woman,  or  such  woman  living  with  more  than 
Mie  man,  shall  fail  or  refuse  to  comply  with  the 
provisions  of  this  section,  he  or  she  shall  be 
prosecuted  for  the  offense  of  fornication,  or 
fornication  or  adultery,  or  fornication  and  adul- 
tery, and  punished  accordingly."  A<:ts  1865- 
1866,  p.  240. 

On  the  same  day  another  act  was  approved, 
which  declared  that  among  persons  of  color 
the  parent  should  be  required  to  maintain  his 
or  her  children,  whether  legitimate  or  illegit- 
imate, that  children  should  be  subject  to  the 
same  obligations  in  relation  to  their  parents 
OS  those  which  existed  in  relation  to  white 
persons,  and — 

"that  every  colored  child  heretofore  bom,  is 
declared  to  be  the  legitimate  child  of  his  mother, 
and  also  of  his  colored  father,  if  acknowledged 
bf  such  father."    Acta  1865-1866.  p.  240. 

On  December  12, 1866,  another  act  was  ap- 
proved. This  act  contained  the  following 
provision: 

"Section  third  of  the  above  recited  act  [that 
Is  the  act  of  March  9,  1866]  shall  be  so  con- 
strued as  to  apply  only  to  such  children  as  were 
bom  within  what  was  regarded  as  a  state  of 
wedlock,  or  when  the  parents  were  living  to- 
gether as  husband  and  wife."  Acta  1866,  p. 
156. 

Another  act,  approved  December  13,  1866, 
declared  valid  marriages  theretofore  celebrat- 
ed by  ordained  colored  ministers  of  the  gos- 
pel between  freedmen  and  freedwomen,  and 
authorized' colored  ministers  of  the  gospel  to 
celebrate  marriages  between  freedmen  and 
freedwomen,  or  persons  of  African  descent 


only.  These  acts  are  now  codified  In  sec- 
tions 2178  and  2180  of  the  Civil  Code  of  19ia 
The  latter  section  reads  as  follows: 

"Every  colored  child  born  before  the  'ninth 
day  of  March,  1866,  Ib  hereby  declared  to  Ix 
the  legitimate  child  of  bis  mother;  but  such 
child  is  the  legitimate  child  of  his  colored  fa- 
ther only  when  bom  within  what  was  regarded 
as  a  state  of  wedlock,  or  when  the  parents  wers 
living  together  as  husband  and  wue." 

Where,  as  in  the  present  case,  the  plaintifC, 
a  colored  i)erson  born  in  this  state  prior  to 
March  9,  1866,  claimed  to  inherit  from  his 
father  as  the  legitimate  child  of  the  Intter, 
and  the  fact  of  his  being  an  heir  was  put  in 
issue  by  the  pleadings,  thelmrden  waa  on 
him  to  show  that  be  was  the  legitimate  son 
of  his  father.  The  provision  of  tbe  act 
of  that  date  in  regard  to  the  recognition 
of  a  colored  child  by  its  father  was  omit- 
ted from  the ;  act  of  December  12,  1866; 
and  in  the  case  at  bar  the  father  did  not  die 
between  those  dates  after  a  recognition  (A 
the  plaintiff  as  his  child.  Hence  the  decision 
In  White  V.  Boss,  40  Ga.  389,  does  not  apply. 

[2]  2.  Exception  was  taken  to  the  charge^ 
which  was  substantially  in  accord  with  sec- 
tton  2180  of  the  Civil  Code.  The  plalntiS 
contended  that  if  the  father  and  mother  rec- 
ognized their  relation  as  that  of  husband  and 
wife  prior  to  March  9,  1866,  and  the  Attlier 
acknowledged  the  child  as  his,  the  diild 
would  be  tbe  legitimate  chUd  of  both  parents, 
whether  the  state  in  whldi  the  father  and 
mother  lived  was  recognized  by  any  one  else 
as  a  state  of  wedlock  or  not.  But  this  con- 
tention is  not  In  accord  with  tbe  statatei 
The  expression,  "what  was  regarded  as  a 
state  of  wedlock,"  does  not  mean  so  regarded 
merely  by  the  man  and  woman. 

[S]  8.  Error  was  assigned  because  the 
court  stated  in  the  presence  of  the  Jury,  at 
the  conclusion  of  the  testimony  of  the  plain? 
tiff,  as  follows: 

"Under  the  evidence,  so  far  as  the  plaintilf 
Is  concerned,  he  is  bonnd  by  his  evidence.  Un- 
der the  evidence,  both  he  and  the  other  are  not 
both  legitimate  children.  It  does  not  appear 
which  one  is.  They  both  are  not.  Whidterer 
one  is  would  inherit  all  of  the  property,  and 
the  other  none.  I  am  not  undertaking  to  say 
which  was  the  legitimate  child ;  but,  under  his 
evidence,  bodi  coili  not  be  legitimate  children, 
and  whichever  one  was  would  inherit  all  the 
property." 

It  was  assigned  aa  error  that  these  remarks 
were  calculated  to  mislead  the  jury,  as  no* 
where  in  the  oitire  charge  of  tbe  court  wers 
they  referred  to  or  retracted,  and  the  JniT 
went  into  the  consideration  of  tbe  case  with 
this  rnle  given  by  the  court  to  govern  them 
in  their  deliberations.  Error  was  also  assigii- 
ed  on  this  statement,  because  It  was  an  Inti- 
mation to  the  jury  as  to  what  had  or  had  not 
been  proved,  and  because  the  evidence  of  the 
plaintiff  did  not  warrant  the  enunciation  of 
any  such  nil&  This  exception  was  well  tak- 
en. The  presiding  Judge  should  not  have 
singled  out  the  evidence  of  one  witness,  al- 
though the  plaintiff,  and  bare  stated  to  ths 
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}nry  that  he  was  bound  by  such  evidence,  and 
tinder  It  he  and  McPrlce  were  not  both  legiti- 
mate children.  This  expressed  an  opinion  on 
the  focts.  Cnder  OtU  Code  1910,  {  2180, 
It  was  possible  for  a  colored  man  and  wo- 
man to  have  been,  living  together  prior  to 
Mardi  9,  1866,  as  husband  and  wife,  and  to 
have  had  a  diUd  bom  to  them,  which  would 
thus  be  the  legitimate  «dilld  of  both  the  fa- 
ther and  mother.  It  was  further  possible  for 
them  to  have  separated  and  for  the  same 
man,  prior  to  the  date  mentioned,  to  have 
lived  with  another  woman  in  the  relation  of 
husband  and  wife,  and  to  have  bad  bom  an- 
other chUd,  wUch  would  also  be  legitimate. 
It  may  be  anomalous  that  a  colored  father 
might  have  had  two  legitimate  children  by 
different  mothers  prior  to  March  9,  1866,  by 
having  lived  with  each  of  them  as  his  wife 
at  the  time  when  her  child  vras  bom.  Bnt  the 
status  of  slave  marriages  and  the  legitimacy 
of  the  offspring  therefrom  is  dependent  upon 
the  statute.  We  do  not  Intimate  that  there 
was  any  such  state  of  facts  In  this  case  as 
JTist  above  mentioned.  Bnt  the  testimony  of 
the  plaintiff  himself  did  not  exclude  such  a 
possibility.  It  Is  not  clear  just  what  the  pre- 
siding jadge  meant  by  the  expression — 
"so  far  aa  the  plaintiff  is  concerned,  he  Is 
bound  by  his '  evidence.  Under  the  evidence, 
both  he  and  the  other  are  not  both  lei^itimatc 
children." 

But  It  was  error,  at  the  close  .of  the  testi- 
mony of  the  first  witness  In  the  case,  for  the 
court  to  hold  that  he,  being  the  plaintiff,  was 
bound,  and  to  state  in  the  presence  of  the 
Jury  the  rale  which  was  announced.  The 
court  should  have  waited  untU  the  close  of 
the  evidence,  and  have  given  Instructions  up- 
on the  whole  case.  It  was  stated  In  the  mo- 
tion, to  which  the  judge  certified,  that  no 
correction  was  made  in  regard  to  this  re- 
mark. '  OAe  case  should  be  retried  upon  prop- 
er Instractions.  On  the  general  subject,  see 
Rhodes  v.  Williams,  14S  Oa.  342,  85  S.  E.  106. 

Under  the  facts  of  the  case  and  the  statute 
above  quoted,  there  was  no  other  error  re- 
quiring a  reversal 

Judgment  neversed.  All  the  Justices  con- 
cuii 


(HZ  0*.  7H) 

JENSEN  T.  JACOBS  PHARMACY  00. 

(No.  457.) 

(Siwreme  Court  of  Georgia.     July  17.  1915.) 

(Syllahut  hv  the  Court.) 

ArrxAL  AKD  Bbbob  ®=3637— DismissaIt— Cxb- 
TiFiCAnoN  OF  Bjix  or  Exceptions. 

To  the  direction  of  a  verdict  rendered  on 
January  13.  1914,  a  bill  of  exceptions  was  sned 
out,  which  contained  eight  pages.  In  the  certifi- 
cate the  trial  judge  stated:  "This  bill  of  ex- 
ci-Dtions  was  presented  to  me  on  February  2. 
1914.  I  was  out  of  the  state  during  the  month 
of  February,  "1914.  I  turned  over  the  bill  of 
ezcentions  to  counsel  for  defendant   in  error. 


March  5,  1914.  He  stated  that  the  bm  of  ex- 
ceptions was  not  correct,  and  I  requested  eonn- 
sel  for  defendant  in  error  and  plaintiff  in  error 
to  try  to  agree  upon  the  bill.  It  was  presented 
to  me  again  and  agreed  upon  by  counsel  this 
May  23,  1914,  on  which  day  I  sign  this  certifi- 
cate." On  motion  to  dismiss  the  bill  of  excep- 
tions, on  the  ground  that  it  is  not  certified  with- 
in the  time  required  by  law,  held,  that  the  mo- 
tion must  prevail  Walker  v.  Wood,  119  Ga. 
624,  46  S.  E  869;  Tfyiea  v.  Brock,  128  Ga.  896. 
57  &  E.  700;  Duke  v.  EeUy.  186  Ga.  882.  n 
S.  B.  250. 

[Ed.  Note.— For  other  cases,  see  Appeal  asd 
EiTor.  Cent.  Die.  fl  2T84.  2829;  Dec.  Die.  <8=s» 
687.] 

Error  from  Superior  Court,  Fulton  Cooo- 
ty;   J.  T.  Pendleton,  Judge. 

Action  between  H.  Jensen  and  the  Jacobs 
Pharmacy  Company  and  others.  From  th« 
judgment  Jensen  brings  error.     Dismissed. 

Lowndes  Calhoun,  of  Atlanta,  for  plain- 
tiff in  error.  O.  T.  &  I*  a  Hopkins,  of  At- 
lanta,  for  defendants  In  error. 

EYANS,  P.  J.  Writ  of  vncae  dismissed. 
AU  the  Justices  concnr. 


(MS  Oa.  781) 
WELLS  et  aL  T.  J.  A.  FAY  *  EGAN  CO. 

(No.  464.) 
(Supreme  Oonrt  of  Georgia.    Jtily  17.  1916.) 

(Syllahua  hy  the  Court.) 

1.  Corporations  €=>30— LiABiLiTr  o»  OoK- 

TBACTORS— PUECHABS   0»  GoODS. 

Promoters  of  a  corporation  are  personally 
liable  on  their  contracts  for  property  purchased 
and  received  by  them  before  the  corporation  ia 
chartered  and  organized,  unless  the  other  party 
agreed  to  look  to  some  other  person  or  fund  for 
payment 

IBi.  Not*,— For  other  cases,  see  Gorporationa, 
Cent  Dig.  K  97-100;  Dec  Dig.  «S=30.] 

2.  COBPOBATIONB    «=»3&— PUROHASB    BT    PbO- 
MOTEBS— PEBSONAX    LIABIUTT. 

Acceptance  by  the  creditor  of  partial  pay- 
ments from  the  corporation  subsequently  or- 
ganized, and  his  prosecution  of  a  proceeding  to 
bold  the  corporation  liable  on  the  debt  as  twins 
its  obligation,  without  more,  will  not  extinguish 
the  promoters'  liability  or  estop  the  creditor 
from  asserting  the  personal  liability,  under  the 
circumstances  stated  in  the  previous  syllabus. 
[Ed.  Note.— For  othw  cases,  see  CJorporations, 
Cent.  Dig.  H  97-100;  DecTttg.  «=930.] 

8.  Sales  <g=»467— Reskbvation  or  Title— R». 
scission  or  Cohtbact  —  DssTBucnoif  or 

P&OPEBTT. 

In  order  for  a  vendee  of  personalty  in  a 
contract  of  sale,  reserving  title  to  the  vendor 
until  the  full  payment  of  purchase-money,  to 
rescind  the  contract,  or  have  an  abatement  in 
the  price  on  account  of  {ts  destmction.  It  must 
affirmatively  appear  that  the  property  i?as  de- 
stroyed  without  the  vendee's  fiiult. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  1854,  1358-1364:  Dec.  Dig.  <8=>46T^ 

Error  from  Snperior  C!onrt,  WlUces  Coun- 
ty; B.  F.  Walker,  Jndge. 

Action  by  the  J.  A.  Fay  &  Egan  Company 
against  L.  M.  Wells  and  others.     Judgment 
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for  plaintiff,  and  defendants  bring  error.   Af- 
firmed. 

W.  A.  Slaton,  of  Washington,  Ga.,  for 
plaintiffs  In  error.  C.  E.  Satton,  of  Wash- 
ington, Ga.,  for  defendant  In  error. 

EVANS,  P.  J.  The  J.  A.  Pay  &  Bgan  Com- 
pany brought  suit  against  IJ.  M.  Wells  and 
others,  alleging  that  the  defendants,  under 
the  partnership  name  of  Flcklen  Spoke  & 
Handle  Company,  purchased  from  the  plain- 
tiff certain  machinery,  for  which  they  gave 
their  notes,  copies  of  which  were  attached. 
Judgment  was  prayed  for  the  amount  claim- 
ed to  be  due  on  the  notes.  Four  of  the  de- 
fendants pleaded  that  they  were  not  Indebt- 
ed to  the  plaintiff,  denied  the  alleged  part- 
nership, and  averred  that  the  Flcklen  Spoke 
&  Handle  Company  was  a  corporation.  The 
Jury  returned  a  verdict  for  the  plaintiff. 

[1]  1.  It  appeared  from  the  evidence  that 
the  defendants  promoted  the  organization  of 
a  corporation,  and  on  March  23, 1909,  author- 
ized the  purchase  of  certain  machinery  from 
the  plaintiff ;  the  contract  of  purchase  being 
In  writing  and  signed  "Flcklen  Spoke  &  Han- 
dle Company,  by  L.  M.  Wells."  Hie  machin- 
ery was  shipped  and  received  by  the  defend- 
ants, and  on  June  22,  1909,  the  notes  In  suit 
were  executed  by  authority  of  the  defend- 
ants; these  notes  being  signed  "Flcklen 
Spoke  &  Handle  Co.,  per  R.  E.  Carruth,  Sec. 
&  Treas."  Subsequently,  to  wit,  August  26, 
1909,  on  the  application  of  the  defendants, 
they  were  granted  a  charter,  and  later  per- 
fected an  organization  of  the  corporation. 
These  facts  are  not  In  dispute,  and  their  ef- 
fect Is  to  charge  the  defendants  with  liability 
on  the  notes.  Persons  acting  In  concert  to 
bring  about  the  formation  of  a  corporation 
are  responsible  for  their  acts.  Where  they 
buy  machinery,  receive  It  Into  their  posses- 
sion, and  authorize  one  of  their  number  to 
give  a  note  for  the  purchase  price,  they  can- 
not escape  liability  on  the  theory  that  they 
contemplated  the  organization  of  a  corpora- 
tion for  which  they  intended  the  machinery. 
If  one  contracts  as  agent,  when  In  fact  he  has 
no  principal,  he  will  be  i)er80naUy  liable.  A 
promoter,  though  he  may  assume  to  act  on 
behalf  of  the  projected  corporation  and  not 
for  himself,  cannot  be  treated  as  an  agent  of 
the  corporation,  for  It  Is  not  yet  In  existence ; 
and  he  will  be  personally  liable  on  his  con- 
tract, unless  the  other  party  agreed  to  look 
to  some  other  person  or  fund  for  paymoit 
Clark  on  Contracts,  (  47. 

[2]  2.  But  It  is  c(mtended  that,  after  the 
corporation  was  formed.  It  made  certain  pay- 
ments on  the  notes,  which  were  accepted  by 
the  plaintiff,  and  that  the  plaintiff  undertook 
to  place  the  corporation  Into  a  receivership 
because  of  Its  default  In  the  payment  of  the 
notes,  which  were  alleged  to  be  Its  debt; 
and  that  these  facts  estop  the  plaintiff  from 
asserting  a  personal  liability  against  the  de- 


fendants, dearly  the  acceptance  by  a  credi- 
tor of  a  partial  payment  from  a  stranger  will 
not  extinguish  the  balance  due  on  the  debt- 
or's obligation.  Nor  do  we  see  how  the  plain- 
tiff's efforts  to  collect  Its  debt  from  the  cor- 
poration will  serve  to  release  the  defendant& 
The  pleadings  In  that  case  are  not  in  the 
record,  and,  for  aught  we  know,  the  plaintiff 
was  attepipting  In  that  suit  to  fix  the  corpo- 
ration's linblllty  on  the  ground  that  it  had 
adopted  tbe  contract  of  the  promoters  after 
Its  organization.  There  is  nothing  In  the 
evidence  which  will  afford  an  Inference  that 
the  plaintiff  released  the  defendants  from 
their  contract 

[3]  3.  It  was  disclosed  at  the  trial  that  the 
machinery  was  destroyed  by  fire.  In  the 
written  contract  of  sale  it  was  stipulated  that 
the  title  should  remain  in  the  vendor  until 
full  payment  of  the  purchase  price.  Though 
not  pleaded,,  nevertheless  it  Is  urged  In  the 
argument  that,  under  the  statute  (Civil  Code 
of  1910,  {  4123),  the  destrucUcm  of  the  prop- 
erty by  fire  discbarges  the  debt  This  Code 
section  reads: 

"Wli«re  property  Is  sold  and  delivered,  but 
title  is  not  to  pass  until  payment  in  full  of  tbe 
purcliase  money,  and  tlie  property  is  lost,  dam- 
afced,  or  destroyed  without  the  vendee's  fault, 
he  is  entitled  to  a  rescission  of  the  contract  or 
to  an  abatement  in  the  price,  unless  it  is  oth- 
erwise agreed  in  tiie  contract  of  sale." 

The  complete  reply  is  that  the  evidence 
does  not  show  that  the  property  was  destroy- 
ed without  tbe  vendee's  fault  All  that  the 
brief  of  evidence  discloses  concerning  the 
destruction  of  the  property  is  the  bare  fact 
that  it  was  destroyed  by  fire. 

Judgment  afUrmed.  All  tbe  Justices  con- 
cur. 


on  Oa.  TZ7) 
HARDEN  ▼.   SUTTON.     (Na  480.) 
(Supreme  Court  of  Georgia.    July  17, 1915.) 

(8))Uabu$  hy  the  Court.) 

1.  EXKOUTOBS   AND   ADKINISTBATOBS  $=3349— 
OSDEB    TO    SEIX    LiAND. 

The  order  of  the  ordinary  granting  the  ad- 
ministrator leave  to  sell  the  land  of  his  intes- 
tate is  the  same  which  was  construed  by  this 
court  in  Davis  v.  Harden,  143  Ga.  9S,  84  S. 
E.  426,  and,  as  there  ruled,  such  order  was  ad- 
missible in  evidence,  in  a  collateral  proceed- 
ing, over  the  objection  that  it  did  not  suflScient- 
ly  describe  the  land  ordered  to  be  sold. 

[Ed.  Note.— For  other  cases,  see  Exeenton 
and  Administrators,  Cent  Dig.  ij  1446.  1449- 
1455;    Dec  Dig.  «=»349.] 

2.  EVIDKNCX  ®=>353— AOMISSIBILITT  OF  DEXO 
— SUFFICIENOY    OF    DESCKIPTION.  * 

The  deed  excluded  by  the  court  on  the 
ground  of  insufficiency  of  description  is  the 
same  as  that  construed  by  this  court  in  Davis 
V.  Harden,  supra,  and  it  was  there  held  tliat 
the  "descriptive  averments  of  the  deed,  especial- 
ly those  relating  to  the  original  grants  to  Sam- 
uel Kitchens  and  Nathaniel  Lang,  contained 
data  from  which  the  land  intended  to  be  con- 
veyed can  be  definitely  located."  In  that  case 
the  grant  to  Samuel  Kitchens  was  introdnced 
in  evidence,  and  there  was  aliunde  evidence  to 
the  effect  that  one  of  tbe  original  grants  desis- 
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nated  in  the  deed  embraced  the  land  in  con- 
troversy; and  under  such  proof  it  was  held 
that  it  was  not  error  to  admit  tiie  deed  over  ob- 
jection that  it  did  not  sufficiently  describe  the 
land.  However,  in  the  instant  case  the  parol 
testimony  of  the  plaintiff  was  to  the  effect  that 
the  land  in  controversy  was  embraced  in  nei- 
ther grant;  and  the  coart  accordingly  did  not 
err  in  rejecting  the  deed  from  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  »  1404-1428,  1430,  1431;  Dec 
Dig.  «=3353.] 

3.  Adyebsk  PoasKssioN   ®=380— Admisbzbh.- 

ITT  AS  BVIDENCK— OOLOB  OF  TiTLE. 

The  deed  was  not  admisnble  in  evidence 
as  color  of  title,  for  the  rule  is  that  the  same 
certainty  of  description  which  is  requisite  to 
constitute  an  instrument  a  conveyance  of  title 
is  required  in  an  instrument  which  is  relied 
on  as  color  of  title.  Luttrell  v.  Whitehead,  121 
Ga.  699,  49  S.  E.  691;  Crawford  v.  Verner, 
122  Ga.  814,  50  S.  E.  958. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  |S  463-467 ;  Dec  Dig.  «s> 
80.] 

4.  Plbadiko  4s»251— AioENDMENT— Claih  or 
Land. 

An  amendment  alleging  that  one  claiming 
to  be  the  owner  in  fee  of  the  land  had  sold  it 
to  the  intestate,  and  it  was  in  his  possession 
at  the  time  of  the  sale  and  purchase  of  the 
land  described  in  her  deed  as  being  part  of 
the  Kitchens  and  Lang  grants,  and  that  she 
sold  the  same  to  the  plaintiff  and  put  him  in 
possession  as  a  purchaser,  was  properly  rejected 
on  the  ground  that  it  affirmatively  appeared 
that  the  land  described  in  the  deed  by  the  ad- 
ministrator did  not  embrace  the  premises  in 
dispute. 

[EW.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  734,  735;  Dec.  Dig.  «=»251.] 

Error  from  Superior  Court,  Toombs  Coun- 
ty;  B.  T.  EawUngs,  Judge. 

Action  between  John  Harden  and  J.  L. 
Sutton.  Judgment  for  the  latter,  and  the  for- 
mer brings  error.    Affirmed. 

Way  &  Burkbalter,  of  ReldsvlUe,  for  plain- 
tiff In  error,  G.  W.  Lankford,  of  Lyons,  and 
Hlnes  &  Jordan,  of  Atlanta,  for  defendant  In 
error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 

(143  a*.  Ill)  ==■ 

SMITH  V.  WILKINSON.     (No.  469.) 

(Supreme  CJourt  of  Georgia.     July  20,   1915.) 

(Syllabut  hy  the  Court.) 

1.   RXFEBENCE    ®=>100— RkPOBT    OF  AUDITOB— 

Exceptions— Motion  to  Kecouuit. 

An  equitable  suit  for  an  accounting  and 
specific  performance  was  referred  to  an  auditor. 
To  the  report  of  the  auditor  exceptions  of  law 
and  fact  were  filed.  The  first  and  second 
grounds  of  exception,  both  of  law  and  of  fact, 
were  "because  the  auditor  does  not  include  in 
his  report  of  the  evidence"  certain  documentary 
evidence  and  testimony  introduced  on  the  hear- 
ing before  him;  and  the  third  exception  of  law 
was:  "Plaintiff  excepts,  as  an  exception  of  law, 
to  the  auditor's  report,  because  the  auditor  does 
not  separately  report  as  such  bis  findings  of 
facts  and  bis  findings  of  law,  so  that  the  parties 
may  properly  except  to  said  report"  Held, 
that  such  matters  did  not  furnish  proper 
grounds  of  exceptions  to  the  auditor's  report, 
but  should  have  been  made  the  basis  for  a  mo- 


tion to  recommit  the  case  to  the  auditor.  Civ. 
Code  1910,  i  5139;  Southern  Pine  Co.  v.  Dick- 
ey, 136  Ga.  662,  71  S.  E.  1110. 

[Ed.  Note. — For  other  cases,  see  Reference, 
Cent  Dig.  §§  157-168;   Dec  Dig.  «=>100.] 

2.  Reference  ®=»100— Auditob's  Rbpobt  — 
Exceptions — SuFnciKNCY. 

"The  neglect  of  a  party  excepting  to  an 
auditor's  report  on  matters  of  fact,  or  on  mat- 
ters of  law  dependent  for  their  decision  upon  the 
evidence,  to  set  forth,  in  connection  with  each  ex- 
ception of  law  or  of  fact,  the  evidence  necessary 
to  be  considered  in  passing  thereon,  or  to  point 
out  the  same  by  appropriate  reference,  or  to 
attach  as  exhibits  to  his  exceptions  those  por- 
tions of  the  evidence  reli^  on  to  support  the  ex- 
ceptions, is  a  sufficient  reason,  in  an  equity  case, 
for  refusing  to  approve  the  exceptions  of  fact 
and  for  overruling  the  exceptions  of  law.  Orr 
V.  Cooledge,  125  Ga.  496,  54  S.  E.  618."  Win- 
kles V.  Simpson  Grocery  Co.,  132  Ga.  32,  63 
S.  E.  627;  McCord  v.  City  of  Jackson,  135 
Ga.  176  (4),  177,  69  S.  E.  23. 

(a)  Certain  other  exceptions  to  the  anditor's 
report  depend  for  their  determination  upon  the 
evidence.  At  the  close  of  the  exceptions  of  fact 
there  was  the  following  statement :  "Plaintiff 
hereto  attaches  a  brief  of  all  the  testimony  ma- 
terial to  his  exceptions,  which  brief  is  referred 
to  as  a  part  of  each  exception  as  if  the  testi- 
mony was  included  in  the  exception."  The 
brief  covered  seven  typewritten  pages,  contain- 
ing evidence  of  a  number  of  witnesses  on  differ- 
ent matters,  and  also  documentary  evidence. 
Held  that,  under  the  ruling  quoted  in  the  second 
headnote,  the  trial  judge  did  not  err  in  refusing 
to  approve  such  exceptions  of  fact,  or  in  over- 
ruling such  exceptions  of  law. 

(b)  No  exception  which  is  sufficiently  made  in 
this  case  requires  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  Si  157-168;   Dec  Dig.  «i=»100.] 

Error  from  Superior  Court,  Wilkes  Coun- 
ty;  J.  B.  Park,  Judge. 

Action  by  R.  T.  Smith  against  J.  J.  Wilkin- 
son. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

W.  A.  Slaton,  of  Washington,  Ga.,  for 
plaintiff  in  error.  J.  M.  Pitner  and  CoUey  & 
Colley,  all  of  Washington,  Ga.,  for  defendant 
In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


aa  Ga.  734) 

BALTIMORE  BARGAIN  HOUSE  v.  BUSBT. 

(No.  465.) 

(Supreme  Court  of  Georgia.    July  17,  1915.) 

(Svllabui  hv  the  Court.) 

Bakkbuptct  €=>400  —  Pbopebtt  Stjbjbot  to 
Lbvt. 

A  bankrupt  on  his  own  petition  was  adju- 
dicated a  bankrupt,  and  had  all  of  his  property, 
consisting  of  a  stock  of  merchandise,  exempted 
in  bankruptcy.  The  property  was  turned  over 
to  the  bankrupt,  who  did  not  have  it  set  apart 
as  a  homestead  to  him  and  his  family  in  the 
state  court.  More  than  three  years  after  the  ad- 
judication in  bankruptcy,  and  after  the  exemp- 
tion of  the  property  in  the  bankruptcy  court,  a 
creditor  whose  claim  was  listed  in  the  bankrupt- 
cy application  brought  suit  on  his  claim.  There 
was  no  plea  or  suggestion  of  bankruptcy.  The 
suit  eventuated  In  a  judgment,  and  an  execution 
based  thereon  was  levied  on  the  property  ex- 
empted in  the  bankruptcy  court,  and  a  claim 
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waa  Interposed  b7  the  bankrupt  as  head  of  the 
family.  No  discharge  has  been  granted  to  the 
bankrupt  Held,  that  the  property  is  subject  to 
the  fi.  fa. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  {{  670-675;  Dec.  Dig.  <8=»400.] 

Error  from  Superior  Conrt,  Lincoln  Coun- 
ty;   B.  F.  Walker,  Judge. 

Claim  case  by  J.  A.  Busby,  head  of  fam- 
ily, against  the  Baltimore  Bargain  House. 
Judgment  for  Busby,  and  the  Baltimore  Bar- 
gain House  brings  error.    Reversed. 

I.  T.  Irvln,  Jr.,  of  Washington,  Qa.,  for 
plaintiff  in  error.  C.  J.  Ferryman,  of  Lin- 
colnton,  for  defendant  in  error. 

EVANS,  P.  J.  This  is  a  daim  case,  and 
was  tried  by  the  Judge  upon  an  agreed  state- 
ment of  facts,  from  which  the  following  ap- 
pears: In  January,  1910,  J.  A.  Busby  was 
adjudged  a  bankrupt  On  April  20,  1910,  the 
bankruptcy  court  set  aside  to  him,  as  an  al- 
lowance for  a  homestead  exemption,  certain 
property,  consisting  mainly  of  a  stock  of 
merchandise,  which  exemption  comprised  his 
entire  estate.  The  Baltimore  Bargain  House 
was  listed  as  a  creditor  of  the  bankrupt,  and 
duly  proved  its  claim  before  the  referee.  No 
dividend  was  paid  to  creditors,  and  no  dis- 
charge of  the  bankrupt  has  ever  been  grant- 
ed. To  the  July  term,  1913,  of  the  superior 
court  of  Lincoln  county  the  Baltimore  Bar- 
gain House  filed  a  suit  against  the  bankrupt 
No  plea  of  aay  Idnd,  nor  any  suggestion  of 
bankruptcy,  was  filed  by  the  defendant ;  and 
at  the  October  term,  1912,  a  Judgment  was 
rendered  for  the  plaintiff.  Execution  Issued 
from  the  judgment,  and  on  November  11, 
1913,  waa  levied  on  the  bankrupt's  stock  of 
merchandise,  which  had  been  allowed  as  an 
exemption  in  the  bankruptcy  court  No 
homestead  was  ever  set  aside  to  the  bank- 
rupt in  the  state  court  The  bankrupt,  as 
the  head  of  a  family,  filed  a  claim  to  the 
proi)€rty.  Upon  these  facts  appearing,  the 
court  adjudged  the  property  not  subject  to 
the  fl.  fa. 

Under  the  former  Bankruptcy .  Act  (Act 
March  2,  1867,  c  176,  14  Stat  517)  this 
court  distinguished  the  effect  and  operation 
of  an  adjudication  In  bankruptcy  upon  liens 
existing  at  the  time  of  the  adjudication  and 
those  subsequently  obtained  pending  the 
bankruptcy  proceedings.  Where  the  credi- 
tor's lien  existed  at  the  adjudication  in 
bankruptcy.  It  was  held  that  the  allowance 
of  an  exemption  by  the  bankruptcy  court  ex- 
empted the  property  from  the  operation  ot 
such  lien.  Ross  v.  Worsham,  65  6a.  624; 
Brady  v.  Brady,  71  Ga.  71;  Dozier  v.  Wil- 
son, 84  Ga.  301,  10  S..E.  743.  But  where, 
pending  the  suit,  the  defendant  was  adjudg- 


ed a  bankrupt,  and  thereafter,  but  before 
final  discharge,  a  Judgment  was  rendered  in 
the  suit,  there  having  been  no  plea  or  sug- 
gestion of  bankruptcy,  such  judgment  could 
subject  the  exemption  which  was  set  apart 
to  the  bankrupt,  but  was  not  exempted  un- 
der the  state  laws.  Adams  t.  Dickson.  72 
Ga.  846.  After  a  debtor  haa  been  adjudged 
a  bankrupt  and  property  has  been  allowed 
him  by  the  referee  as  an  exemption  in  bank- 
ruptcy, and  it  has  been  delivered  to  him  by 
the  bankruptcy  court  he  is  as  much  at  lib- 
erty to  sell  and  dispose  of  it  as  be  would 
have  been  at  any  time  prior  thereto,  or  be 
may  apply  to  the  state  court  and  have  the 
exempted  property  set  apart  as  a  homestead. 
Pincus  v.  Meinhard,  139  Ga.  365,  77  S.  E. 
82.  The  adjudication  in  bankruptcy  does  not 
discharge  the  liability  of  the  bankrupt  to  bis 
creditors.  Pending  the  bankruptcy  proceed- 
ings and  before  discharge,  he  may  plead  to 
any  suit  pending  at  the  time  of  his  adjudica- 
tion, or  subseQuently  brought  a  suggestion 
of  the  bankruptcy  proceedings,  and  ask  a 
stay  in  the  state  court  until  the  question  of 
his  discharge  baa  been  finally  determined  in 
the  bankruptcy  court  He  cannot  abandon 
his  bankruptcy  proceeding  after  receiving  all 
of  his  property  as  an  exemption,  and  defeat 
his  creditor  from  pursuing  that  proi)erty, 
where  he  does  not  have  the  exemption  allow- 
ed in  the  bankruptcy  court  set  apart  aa  a 
homestead  in  the  state  court  The  defend- 
ant when  he  waa  sued  by  his  creditor,  had 
two  courses  open  to  him.  He  could  have 
filed  a  suggestion  of  bankruptcy  and  asked 
a  stay  of  the  proceedings,  and  prosecuted  his 
bankruptcy  proceedings  to  the  obtaining  of 
a  discharge,  if  not  tn  lachea  The  record  is 
silent  as  to  whether  there  is  a  pending  ap- 
plication for  a  discharge.  The  bankruptcy 
act  provides  for  the  filing  of  the  bankrupt's 
petition  for  a  discbarge  at  any  time  after 
the  expiration  of  a  month  and  before  the  ex- 
piration of  a  year  from  the  adjudication  in 
bankruptcy;  and  a  petition  for  a  discharge 
may  be  dismissed  for  want  of  prosecution,  or 
by  the  bankrupt.  3  Remington  on  Bank- 
ruptcy, li  2423,  2433.  It  nmy  be  that  the 
bankrupt  is  not  entitled  to  a  discharge,  inas- 
much as  about  three  years  intervened  be- 
tween bis  adjudication  and  the  time  of  the 
trial.  The  other  course  was  an  application 
to  the  court  of  ordinary  to  have  the  ex- 
empted property  set  ajiart  as  a  homestead 
for  the  benefit  of  his  family.  He  neglected 
to  pursue  either  of  these  remedies.  It  fol- 
lows from  what  has  been  said  that  the  court 
erred  in  adjudging  the  property  not  subject 
to  the  Judgment 

Judgment  reversed.    All  the  Justices  con- 
cur. 
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MEGAHEB  ▼.  MEGAHEB.     (No.  467.) 
(Supreme  Court  of  Georgia.    July  19,  1915.) 

(SyUalut  T>y  the  Court.) 

1.  ESxEctrroBS  and  Administbatohs  ®=>17  — 
Seisction  op  Aduinistbatob. 

On  the  trial  of  an  application  for  letters  of 
administration  de  bonis  non  cum  testamento  an- 
nezo  upon  the  estate  of  a  testator,  with  caveat 
filed  thereto,  the  person  who  is  selected  by  a  ma- 
jority of  the  next  of  kin  who  are  interested  as 
distributees  of  the  estate,  and  who  are  capable 
of  expressing  a  choice,  is  entitled  to  be  appoint- 
ed administrator;  and  it  is  error  to  charge  the 
jory  that  the  person  selected  by  a  majority  of 
the  persona  who  might  enter  the  contest  is  en- 
title<l  to  such  appointment. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  S$  43-58 ;   Dec.  Dig. 

«=5l7.] 

2.  EviDENCB  ^=5353— Sheriff's  Deed— Admib- 

SIBILITT. 

A  sherifTs  deed  is  inadmissible  to  show 
transfer  of  title,  when  not  accompanied  by  the 
execution  or  judgment  upon  which  it  is  founded. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §{  1404-1428,  1430,  1431 ;  Dec  Dig. 
<e=353.] 

3.  exeoutobs  and  admnistbatobb  4=3l7  — 
Nomination  as  Aduinistbatob. 

The  right  to  nominate  an  administrator  of 
a  decedent's  estate  is  confined  to  those  who  are 
interested  aa  distributees  and  who  are  next  of 
kin  at  the  time  of  death,  and  does  not  extend 
to  an  heir  of  an  heir  of  the  deceased. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  $§  43-59;   Dec.  Dig. 

«=9l7.] 

Error  ttom.  Snp^or  Court,  McDuffie  Coun- 
ty;   H.  C.  Hammond,  Judge. 

W.  T.  Megabee  applied  for  letters  of  ad- 
ministration. T.  J.  Megabee  filed  a  caveat 
asking  for  bis  appointment.  Verdict  and 
Judgment  for  tbe  caveator,  and  tbe  applicant 
brings  error.    Beversed. 

L.  D.  McGregor,  of  Warrenton,  and  J.  G. 
Storall,  of  Tbomson,  for  plaintiff  in  error. 
Ira  E.  Farmer  and  Jobn  T.  West;  botb  of 
Tbomson,  for  defendant  In  error. 

BILL,  J.  W.  T.  Megabee  filed  bis  applica- 
tion to  tbe  ordinary  of  McDuffle  county,  for 
letters  of  administration  de  bonis  non  cum 
testamento  annexo  upon  tbe  estate  of  Sam- 
uel Megabee,  deceased.  To  tbis  application 
T.  J.  Megabee  filed  bia  caveat,  asking  tbat 
be  be  appointed  as  sucb  administrator,  al- 
leging tbat  be  was  also  a  son  and  next  of 
kin  of  tbe  testator,  and  tbat  be  bad  been 
selected  in  writing  by  a  majority  of  those 
Interested  as  distributees  of  tbe  estate  wbo 
were  capable  of  expressing  a  cboice.  On  tbe 
trial  of  tbe  cause  in  tbe  superior  court  tbere 
was  a  verdict  and  judgment  in  favor  of  tbe 
caveator.  A  motion  for  a  new  trial  was 
overruled,  and  tbe  applicant  excepted. 

[1  ]  1.  Xbls  Is  a  contest  between  two  brotb- 
ers,  cblldren  of  tbe  testator,  for  administra- 
tion on  tbe  estate  of  tbelr  deceased  father. 
One  ground  of  error  alleged  Is  tbat  tbe  court 
erred  In  cbarging  tbe  jury  as  follows: 


"I  charge  yon,  as  a  proposition  of  lav,  tbat,  in 
a  contest  of  this  character,  tbe  greater  number 
expressing  a  preference  for  one  or  the  other  of 
the  contestants,  that  contestant  will  prevail. 
It  is  not  a  question  on  the  part  of  the  successful 
contestant  of  securing  a  majority  of  tbe  persons 
who  might  enter  the  contest  if  tiiey  chose  to  do 
so.  The  thing  that  will  determine  is  the  ma- 
jority of  the  persons  wbo  take  part  in  the  con- 
test." 

We  tbink  tbis  charge  was  error.  Section 
3943,  par.  2,  of  tbe  Civil  Code,  declares  tbat 
"tbe  next  of  kin,  at  tbe  time  of  tbe  deatb, 
according  to  tbe  law  declaring  relationship 
and  distribution,"  shall  be  entitled  to  tbe  ad- 
ministration. And  paragraph  3  of  tbat  sec- 
tion provides: 

"If  there  be  several  of  the  next  kin  equally 
near  in  degree,  the  person  selected  in  writing  by 
a  majority  oi  those  interested  as  distributees 
of  the  estate,  and  who  are  capable  of  expressing 
a  cboice,  shall  be  appointed." 

It  will  be  observed  tbat  tbe  language  of 
tbe  statute  confers  tbe  selection  of  an  ad- 
ministrator on  "a  majority  of  those  interest- 
ed as  distributees,"  and  not  "a  majority  of 
those  wbo  might  enter  the  contest"  An  U- 
lustratlon  by  counsel  for  tbe  plaintiff  In  error 
serves  to  bring  out  the  error  in  tbe  charge. 
Suppose  a  father  to  die  leaving  20  children 
surviving  blm,  all  of  whom  are  capable  of 
exercising  a  cboice  of  an  administrator. 
Suppose  tbat  only  5  of  these  children  should 
see  fit  to  express  their  choice,  tbe  other  15 
keeping  silent;  3  of  the  5  ask  for  one  per- 
son to  be  appointed ;  and  the  other  2  of  tbe 
5  request  the  appointment  of  still  another. 
In  that  event,  If  the  charge  of  the  court  Is 
correct,  the  3  would  be  entitled  to  control  the 
appointment  of  the  admlnistratop,  which 
would  be  a  minority  of  the  distributees  in- 
terested as  next  of  kin.  We  do  not  think  the 
rule  laid  down  by  tbe  trial  Judge  is  tbe  law. 
Tbe  statute  says  it  takes  a  majority  of  those 
interested  as  next  of  kin  at  tbe  time  of  deatb, 
who  are  distributees,  to  control  tbe  appoint- 
ment of  an  administrator;   and  we  so  bold. 

[2]  2.  It  is  iuidsted  tbat  tbe  court  erred 
in  withholding  from  tbe  Jury  a  deed  executed 
by  the  Sheriff  of  McDuflSe  county,  conveying 
the  undivided  Interest  of  S.  C.  Megabee  in 
tbe  land  of  tbe  estate  of  Samuel  F.  Megabee 
to  one  Arrtngton.  The  deed  was  objected  to 
on  the  ground  that  It  was  unaccompEmied  by 
tbe  fl.  fa.  under  which  the  interest  was  sold, 
and  also  because  it  did  not  appear  tbat  It 
conveyed  all  of  tbe  Interest  of  S.  C.  Megabee, 
one  of  tbe  petitioners,  for  the  appointment 
of  W.  T.  Megabee  as  administrator  in  the 
estate,  and  further  tbat  tbe  purchaser  would 
have  no  right  to  vote,  even  if  be  bad  pur- 
chased such  Interest.  The  court  did  not  err 
In  excluding  tbe  deed  from  the  jury.  No  such 
case  is  made  In  the  record  as  to  make  the 
deed  admissible  as  color  of  title.  It  is  well 
settled  tbat  a  sherUTs  deed  Is  inadmissible  in 
evidence  to  show  a  transfer  of  title,  with- 
out the  execution  or  Judgment  upon  which  It 
is  founded.    Watson  v.  Tlndal,  24  Ga.  494(2), 
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603,  71  Am.  Dec.  142;  Andeison  v.  Robinson, 
75  Ga.  375. 

[3]  3.  Brror  is  assigned  on  the  ground  that 
the  court  withheld  from  the  Jury,  over  the 
objection  o*  the  movant,  the  written  selection 
ot  B.  F.  Phillips  requesting  the  appointment 
ot  the  applicant  W.  T.  Megahee  as  adminis- 
trator. It  was  insisted  that  the  evidence  was 
admissible,'  because  It  showed  that  Phillips 
married  Mary  Ann  Megahee,  a  daughter  of 
the  testator ;  that  she  died  before  her  mother 
(who  was  the  executrix  of  the  testator) ;  that 
Mary  Ann  Phillips  (formerly  Megahee)  died 
leavlog  no  children;  that  Phillips  was  her 
only  heir  at  law ;  and  that  he  had  the  right 
to  Join  in  the  selection  of  an  administrator 
of  this  estate  under  the  facts  shown.  The 
court  properly  rejected  this  evidence.  As 
held  by  this  court,  the  right  to  nominate  an 
administrator  is  given  to  one  who  Is  next  of 
kin  at  the  time  of  death,'  and  who  is  inter- 
ested as  a  distributee,  and  does  not  extend  to 
the  heir  of  the  heir  of  the  deceased.  Tanner 
V.  Huss,  80  Ga.  614,  6  S.  E.  18;  ClvU  Code,  S 
3943.  As  the  case  goes  back  for  another 
trial,  we  express  no  opinion  on  the  evidence ; 
but  the  rulings  here  made  can  be  applied 
on  another  trial.  The  other  assignment  of 
error  is  without  substantial  merit 

Judgment  reversed.  All  the  Justices  con- 
cur. 


043  Gku  642) 

WHEATLBi'v.  WATSON.     (No.  406.) 
(Supreme  Court  of  Georgia.     June  25,  1915.) 

(SyllaJnu  I]/  the  Court.) 

1.  Ejectment  <S=>110— Issues— Insteuctions. 
Mrs.  Alma  'Wheatley  instituted  an  action 
of  complaint  for  land  against  Noble  G.  'Watson. 
A  verdict  was  rendered  in  favor  of  defendant 
The  exception  is  to  a  judgment  refusing  a  new 
trial. '  The  plaintiff  claimed  under  a  deed  from 
E.  B,  Fairchild  to  H.  T.  Littlejohn,  and  a  deed 
from  H.  T.  Littlejohn  to  herself.  Both  deeds 
were  recorded  in  October,  1911;  the  former  hav- 
ing been  executed  in  1897,  and  the  latter  shortly 
before  and  during  the  month  in  which  the  re- 
cording took  place.  It  was  not  denied  that 
Fairchild  had  formerly  owned  the  property. 
Concerning  the  manner  in  which  title  went  out 
of  him,  and  the  respective  claims  of  plaintiff 
and  defendant  to  the  property,  evidence  was  in- 
troduced to  the  following  effect :  The  deed  first 
mentioned,  while  reciting  a  money  consideration, 
waa  the  result  of  a  contract  for  exchange  of 
land,  which  H.  T.  Littlejohn  had  entered  into 
with  Fairchild,  in  which  no  money  consideration 
was  paid.  The  former  had  previously  bought 
from  Gaines  &  Lewis  certain  land,  which,  with- 
out any  valuable  consideration  moving  him  so 
to  do,  be  caused  to  be  conveyed  by  Gaines  & 
Lewis  to  his  wife,  Mrs.  Martha  A.  Littlejohn. 
At  his  request,  as  consideration  for  the  property 
conveyed  by  Fairchild,  Mrs.  Littlejohn  execut- 
ed to  Fairchild  a  deed  conveying  the  property 
received  from  Gaines  &  Liewis.  Neither  Fair- 
child  nor  Littlejohn  could  read  or  write,  and 


Fairchild  thought  he  was  maldng  a  deed  to  Mrs. 
Littlejohn.  The  deed  waa  turned  over  to  Mrs. 
Littlejohn  by  her  husband  for  record,  but,  u 
indicated  by  the  date  of  its  record,  there  was  an 
omission  to  record  it  until  1911.  Several  years 
after  the  execution  of  the  deed  Mrs.  Littlejohn 
approached  Fairchild  and  stated  that  "her  first 
deed  was  lost  and  not  recorded,"  and  requested 
him  to  execute  to  her  another.  In  response  to 
such  request  he  executed  another  deed  convey- 
ing to  ber  the  property  in  dispute,  nis  deed 
was  executed  in  1906  and  recorded  a  few  days 
before  the  expiration  of  a  year  from  the  date  of 
its  execution.  Subsequently  to  the  record  of 
such  deed  Mrs.  Littlejohn  procured  a  loan  of 
$500  from  Felix  Corput,  which  was  evidenced 
by  a  promissory  note,  to  secure  which  she  ex- 
ecuted to  him  a  deed  to  the  lend,  which  deed 
was  duly  recorded.  Mrs.  Littlejohn  was  indebt- 
ed to  the  defendant  and  he  procured  a  judg- 
ment against  her.  In  order  to  bring  the  prop- 
erty to  sale  under  Civ.  Code  1910,  i  6038,  he 
paid  off  the  debt  of  Felix  Corput,  and  suit  was 
brought  for  the  amount  thereof,  and,  after  judg- 
ment, the  property  was  duly  sold.  The  defend- 
ant became  the  purchaser,  and  received  a  sher- 
ifTs  deed  under  which  he  entered  possession. 
The  plaintiff  was  the  daughter  of  H.  T.  Little- 
john by  a  former  marriage,  and,  although  her 
deed  from  him  purported  to  be  upon  a  valuable 
consideration,  he  testified,  without  contradiction, 
that  it  waa  a  ^ift.  Held,  under  the  facts,  it  was 
not  error  to  mstruct  the  jury,  in  effect,  that 
the  sole  question  of  fact  involved,  and  control- 
ling in  the  case,  was  whether  Watson  or  Corput, 
or  both  of  them,  at  the  time  they  obtained  ti- 
tle under  Mrs.  Littlejohn,  had  notice  that  there 
was  outstanding  title  in  her  husband  by  virtue 
of  the  unrecorded  deed,  or  whether  the  defend- 
ant Watson  occupied  the  position  of  an  innocent 
purchaser  without  notice,  as  against  such  unre- 
corded deed. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  if  319-326;   Dec.  Dig.  «=»110.1 

2.  Tbial    «=>258— Insteuotionb— Compettro 

Nor  was  the  charge,  "What  I  meant  to  saj 
was,  if  Corput  or  Watson,  or  both  or  either  of 
them,  was  a  purchaser  without  notice  from  Mrs. 
Littlejohn  of  the  existence  of  the  older  deed, 
that  they  would  be  protected  and  Watson  ought 
to  recover  the  property  in  this  case,"  erroneous 
on  the  ground  that  "this  instruction  touching 
competing  deeds  overlooks  the  distinction  be- 
tween a  voluntary  deed  and  a  deed  for  value." 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  §§  613-623;  Dec.  Dig.  <S=253.] 

3.  Vebdict  ANn  Deniai,  or  New  Tbial  Ap- 

PBOVED. 

The  evidence  was  sufficient  to  support  tha 
verdict  and  none  of  the  grounds  of  the  motion 
for  new  trial  require  a  reversaL 

Error  from  Sup^or  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Action  by  Alma  Wheatley  against  N.  G. 
Watson.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Henry  Walker,  of  Rome,  for  plalntltF  in  er- 
ror. Lipscomb  &  Wlllingtaam  and  Nathan 
Harris,  all  of  Rome,  for  defendaqt  in  error. 

'  ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 
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(143  Git.  8S4) 

BROOKE  et  al.  t.  JONES  *.  OGLESBT  et  aL 
(No.  439.) 

(Supreme  Court  of  Georgia.     Jnly  10,  1915.) 

(Sytldbut  hv  the  Court.) 
Judgment   $=3194— Bkndition— Time— Obdeb 

or  Sale. 

Where  A.  borrows  money  and  bocures  it  by 
deed  to  real  estate,  and  subsequently  sella  a 
part  of  the  land  to  B.,  giTing  him  bond  for  title, 
and  -delivers  the  pvirchase-money  notes  to  the 
holder  of  the  security  deed,  which  notes  are  in 
excess  of  the  debt  secured  by  such  deed,  and 
-where  B.  sells  to  C.  a  portion  of  the  land  he  has 
purchased  and  gives  bond  for  title,  and  the  two 
subsequent  purchasers  bring  a  suit  against  A. 
and  others,  praying  certain  equitable  relief, 
and  a  demurrer  to  the  petition  is  filed,  it  is  er- 
ror, In  advance  of  passing  on  the  demurrer  and 
before  the  issues  as  made  by  the  answer  of 
the  defendants  are  finally  determined,  to  order 
a  sale  of  the  entire  tract  of  land  and,  in  such 
order,  adjudicate  certain  rights  of  one  of  the 
parties  and  leave  open  other  issues  made  by  the 
pleadings  for  the  final  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {{  354-366 ;  Dec.  Dig.  «=3l94.] 

Error  from  Superior  Court,  Bartow  Coun- 
ty; A.  W,  rite,  Judge. 

Action  by  Jones  &  Oglesby  and  another 
against  George  W.  Brooke  and  another. 
Judgment  for  plaintiffs,  and  defendants 
bring  error,    Reyersed. 

Jones  &  Oglesby  and  J.  W.  Bell  filed  their 
petition  against  George  W.  Brooke  and  J.  P. 
Brooke.  The  case  alleged  may  be  briefly 
summarized  as  follows:  George  W.  Brooke 
borrowed  from  the  Lowry  National  Bank 
$4,0(X),  to  secure  the  payment  of  which  he 
gave  a  deed  to  three  lots  of  land  In  Bartow 
county.  Later  he  sold  to  Bell,  in  two  sep- 
arate transactions,  part  of  the  land  covered 
by  the  deed,  giving  Bell  a  bond  for  title 
thereto,  receiving  a  part  of  the  consideration 
in  cash,  and  taking  Bell's  notes,  aggregating 
$4,500.  It  was  agreed  that  Brooke  should 
deposit  these  notes  with  the  Lowry  National 
Bank,  so  that  payments  made  thereon  by  Bell 
should,  to  that  extent,  relieve  the  prior  Uen 
of  the  bank  upon  the  property,,  and  $4,260  of 
the  notes  were  so  deposited.  Thereafter  Bell 
sold  to  Jones  &  Oglesby  50  acres  of  the  land, 
for  a  consideration  of  $3,500.  By  agreement, 
notes  aggregating  this  amount  were  execut- 
ed by  Jones  &  Oglesby  to  Bell,  and  indorsed 
by  Iiim  in  blank,  In  order  that  George  W. 
Brooke  might  deposit  them  with  the  bank  as 
additional  collateral  security,  unless  he  could 
exchange  them  for  some  of  the  notes  of  BeU 
already  held  by  the  bank.  Plaintiffs  have 
only  recently  learned  that  these  notes  were 
not  deposited  with  the  bank  by  Brooke,  and 
that  one  of  them  for  $500  has  been  by  him 
negotiated  to  Fosteil  &  Collins.  Plaintiffs 
have  demanded  the  return  to  them  of  the  re- 
maining $3,000  of  notes,  which  demand  said 
Brooke  refuses,  and  claims  he  has  the  notes 
in  the  possession  of  his  brother,  J.  P.  Brooke. 
His  <mly  excuse  is  that  he  keeps  them  to  pro- 


tect his  equity  In  the  property,  which  is  pro- 
tected by  the  fact  that  the  deed  given  by  him 
to  the  bank  is  a  security  deed  and  not  an  ab- 
solute one  There  are  judgments  against 
George  W.  Brooke,  of  record  in  Bartow  coun- 
ty, amounting  to  over  $4,000,  and  plalntlfCs 
know  of  no  property  of  his  liable  to  these 
Judgments,  or  to  plaintiffs  for  any  loss  they 
may  sustain.  George  W.  Brooke  has  no  right 
to  the  custody  or  control  of  the  notes,  but  it 
was  his  duty  to  carry  out  the  understanding 
upon  which  they  were  given ;  that  is,  of  ex- 
changing them  for  some  of  the  notes  of  Bell, 
or  else  depositing  them  with  the  bank.  J.  P. 
Brooke  could  sell  or  hypothecate  the  notes  to 
an  innocent  purchaser,  and  might  force  a  lia- 
bility against  the  plaintiffs  without  their  se- 
curing title  to  the  property  for  the  purchase 
price  of  which  the  notes  were  given.  Neither 
of  the  plaintiffs  should  be  require<l  to  pay 
any  part  of  the  notes  until  they  get  an  unin- 
cumbered warranty  title  to  the  property,  free 
from  any  liability  for  any  Judgments  held 
by  the  creditors  of  George  W.  Brooke. 
Among  other  prayers,  it  is  asked  that  each 
of  the  defendants  be  restrained  from  hypoth- 
ecating or  alienating  any  of  the  notes,  and 
that  they  be  returned  to  the  plaintiffs,  so 
they  may  cancel  the  same  or  strike  off  the 
indorsement  of  the  plaintiff  Bell,  and  strike 
out  the  negotiable  words  in  the  notes.  By 
amendment  the  price  agreed  to  be  paid  by 
Bell  for  the  property  purchased  by  him  is 
stated  as  being  $5,500,  for  which  he  gave  his 
notes,  of  which  notes  to  the  amount  of  name- 
ly $4,250  were  deposited  with  the  Lowry  Na- 
tional Bank.  Twenty  acres  of  the  land  in- 
cluded in  the  deed  to  the  bank,  but  not  in- 
cluded in  the  bonds  for  title  given  by  Brooke, 
have  been  sold  and  conveyed  by  him;  but  the 
remaining  20  acres,  unincumbered  and  not 
Included  in  said  bonds  for  title,  have  not  been 
conveyed  out  of  him.  J.  P.  Brooke  has  claim- 
ed in  his  answer  to  have  a  transfer  to  him  of 
the  bond  for  titles  given  by  the  bank  fo 
George  W.  Brooke,  and  to  have  paid  the  lat- 
ter therefor  $1,000;  but  J.  P.  Brooke  stated 
In  court  that  this  $1,000  represented  a  loan 
made  by  him  to  his  brother,  and  the  plain- 
tiffs are  not  definitely  advised  as  to  the  na* 
tare  or  effect  of  the  transfer.  George  W. 
Brooke  In  his  aikswer  has  alleged  that  he  as- 
signed the  bend  for  title  to  J.  P.  Brooke,  be- 
fore this  suit  was  begun,  for  a  consideration 
of  $1,000,  and  that: 

"This  assignment  took  out  of  this  defendant 
all  interest  then  in  Mr.  Bell's  notes,  and  in  the 
land  described  in_  the  said  bond,  except  the  in- 
terest he  had  as  indo.rser  on  the  papers,  and  as 
warrantor  of  the  title,"  and'  that  "this  defend- 
ant insists  that  the  date  of  this  deed  is  back  of 
any  judgments  against  him,  and  this  note  could 
in  no  sense,  in  law  or  equity,  be  'subject  to  any 
judgment  subsequently  obtained." 

The  names  of  a  number  of  Judgment  credi- 
tors of  George  W.  Brooke,  with  the  amounts 
of  their  Judgments  and  the  date  and  place 
of  their  record  In  the  clerk's  office  of  Bartow 
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saperlor  oonrt,  are  set  out  Parties  holding 
$1^50  of  tbe  notes  signed  by  Bell,  other  than 
the  $4,260  of  notes  held  by  the  bank,  will  be 
claiming  to  collect  the  same  oat  of  the  plain- 
till  Bell,  although  he  does  not  admit  that 
they  are  innocent  parchasers.  "Said  Lowry 
Bank  will  be  contending  that  It  has  a  right 
to  collect  the  $4,250  worth  of  J.  W.  BeU's 
notes  held  by  it,  and  said  J.  W.  Bell  should 
not  be  forced  to  pay  any  of  said  notes  until 
he  can  get  a  perfect  title  to  the  property  de- 
scribed in  the  two  bonds  for  title  held  by 
him  and  signed  by  Geo.  W.  Brooke,  herein- 
before referred  to,  free  from  any  of  afore- 
said Judgments,  or  from  any  danger  of  liti- 
gation with  reference  thereto."  Jones  & 
Oglesby  deny  the  right  of  Foster  &  Collins, 
or  any  one  else,  to  collect  the  note  claimed 
by  them  for  the  sum  of  $500,  given  by  them 
to  Bell  and  indorsed  by  the  latter  and  sold 
by  George  W.  Brooke,  or  that  they  can  be 
forced  to  pay  their  $3,000  of  notes  in  the 
hands  of  J.  P.  Brooke  until  they  receive  a 
deed  from  plaintiff  J.  W.  Bell;  but  they  can- 
not terminate  their  liability  on  the  notes 
without  the  consent  of  the  yarlous  parties, 
or  without  litigation  with  reference  thereto. 
They  cannot  determine  the  nature  of  the 
transaction  transferring  the  bond  for  title 
from  the  bank  to  J.  P.  Brooke,  or  what  his 
rights  are.  They  are  ready  and  willing  to 
discharge  their  obligations  on  the  notes  when- 
ever they  can  obtain  perfect  title  tp  the  prop- 
erty purchased  by  them,  free  from  liens  of 
the  various  judgments  or  claims  of  title  or 
liens  by  either  of  the  Brookes.  The  making 
of  the  Judgment  creditors  parties  will  pre- 
vent vexatious  litigation  and  multiplicity  of 
stilts,, and  all  matters  and  things  involved 
should  be  determined  In  one  decree,  where- 
fore they  pray  that  the  judgment  creditors 
be  made  parties,  and  that  all  matters  In- 
volved be  so  determined.  By  a  further 
amendment  it  is  alleged  that  J.  P.  Brooke  has 
notifled  the  plalntUfs  of  his  intention  to 
bring  suit  against  them  on  two  of  the  notes 
held  by  him,  and  that  when  he  was  restrain- 
ed from  selling  or  hypothecating  the  notes, 
they  did  not  contemplate  his  bringing  suit 
tliereon,  and  it  was  asked  that  he  be  enjoined 
from  doing  so.  By  still  another  amendment 
it  is  alleged  that  the  Lowry  National  Bank 


has  obtained  Judgment  agabut  the  land  con- 
cerned and  against  George  W.  Brooke  tor  tlie 
full  amount  of  its  claim,  and  Is  preparing  to 
sell  the  land  in  ctmtroversy  thereunder,  and 
that  Jones  &  Oglesby  have  paid  the  $500 
note  which  was  negotiated  to  Foster  &  Col- 
lins,  and  under  the  order  of  the  court  have 
paid  the  balance  due  by  them  on  the  land 
they  purchased  to  J.  P.  Brooke,  who  has 
turned  the  same  over  to  the  Lowry  Naticmal 
Bank  in  reduction  of  its  debt  against  George 
W.  Brooke.  It  is  sought  to  obtain  a  decree 
directing  a  sale  of  the  entire  property,  nnder 
which  decree  the  prior  lien  of  the  bank  is  to 
be  preserved  and  the  rights  of  the  other  par- 
ties fixed  prior  to  the  sale,  so  that  the  prop- 
erty will  bring  more  than  if  sold,  while  the 
complications  in  regard  thereto  exist,  under 
the  Judgment  obtained  by  the  Lowry  Nation- 
al Bank.  It  Is  prayed  that  certain  described 
tracts  be  sold  in  a  named  order,  and  that  the 
funds  so  derived  be  dealt  with  in  a  designat- 
ed manner. 

Demurrers  and  answers  were  filed  by  the 
defendants.  The  answers  raise  several  is- 
sues of  fact  as  to  the  matters  alleged.  For 
instance,  George  W.  Brooke  denies  the  allega- 
tions as  to  the  purpose  for  which  the  notes 
of  Jones  &  Oglesby  were  indorsed  and  turned 
over  to  him,  and  sets  out  a  different  agree- 
ment. He  further  avers  that  the  Lowry 
National  Bank  agreed  to  collect  the  Bell  notes 
and  to  look  to  them  for  the  payment  of  the 
balance  due  it,  and  that  it  had  exclusive  con- 
trol of  the  notes,  but  refused  to  make  the 
collection. 

Without  having  passed  on  the  demurrers, 
and  without  any  final  determination  of  the 
issues  of  fact  made  by  the  pleadings,  the 
judge  passed  an  order  directing  a  sale  of  the 
entire  property  in  a  specified  manner,  in 
which  decree  he  undertook  to  adjudicate  cer- 
tain rights  of  the  parties  with  respect  to 
certain  tracts  of  the  land.  To  this  decree 
the  defendants  excepted. 

J.  P.  Brooke,  of  Alpharetta,  and  Flnley  & 
Henson,  of  Cartersvine,  for  plaintiffs  in  er- 
ror. J.  T.  Norris,  of  Cartersvllle,  for  defend- 
ants in  error. 

HILL,  J.  Judgment  reversed.  All  tbe  Jus- 
tices concur. 
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BBOWDER-MANGET  <X>.  t.  WEST  END 

BANK.     (No.  468.) 
(Bapieme  Court  of  Georgia.     July  19,  1915.) 

(ByUdbu*  by  the  Court.) 

1.  Apfbaz.  and  Errob  ^=»1078  —  Bnxa  and 
NoTEB  «=>431  —  Payment  —  Waivkb  of  Ob- 

JKCTIONfi— FaiLUBE  to  ABGTJK. 

A  petition  alleged  in  substance  as  follows: 
A.  gave  to  B.  his  promissory  note,  which  was 
afterwards  indorsed  to  T.,  and  by  T.  to  the 
plaintiff.  Upon  maturity  of  the  note,  B.,  the 
payee  and  first  indorser,  gave  his  bank  dieck  to 
the  plaintiff,  who  surrendered  to  him  the  note, 
which  was  then  by  B.,  surrendered  to  A  The 
check  was  dishonored  by  the  bank  upon  which  it 
was  drawn.  The  plaintiff  demanded  of  A.  and 
6.  the  note,  offering  to  return  the  check;  but 
they  refused  to  return  the  note  or  pay  It  B. 
has  been  adjudicated  a  bankrupt  The  plain- 
tiff cannot  attach  a  copy  of  the  note.  Notice 
of  intention  to  sue  has  been  given.    Beld: 

(a)  A  bank  check  is  not  payment  until  it  is 
itself  paid.  ClvU  Code  1910,  J  4314.  There  was 
nothing  in  the  petition  to  show  that  the  parties 
Intended  to  change  this  general  rule  of  law. 

(b^  In  a  suit  on  such  note  by  the  last  holder 
against  the  maker  thereof,  the  petition  alleging 
the  foregoing  facts  set  forth  a  cause  of  action, 
and  the  coart  did  not  err  in  OTenruUng  a  general 
demurrer  thereto. 

(c)  Some  of  the  other  grounds  of  demurrer, 
not  being  argued  in  the  brief  of  the  plaintiff  in 
error,  will  be  considered  as  abandoned.  Others 
were  without  merit 

{Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  42S&-426i ;  Dec.  Dig.  <S=> 
1078;  Bills  and  Notes,  Cent  Dig.  {{  1257, 
12S8;   Dec.  Dig.  «s>431.] 

2.  Bnxs  AND  Notes  «=>534  —  Attobnct's 
Fees— STATtnrE. 

Where,  from  the  petition  in  a  suit  on  a 
note,  it  does  not  appear  that  it  contained  any 
provision  relative  to  the  collection  of  attorney's 
fees,  attorney's  fees  cannot  be  recovered,  although 
the  plaintiff  served  the  defendant  with  the  no- 
tice provided  by  Civil  Code  1910,  i  4252,  of  his 
intention  to  bring  suit  upon  the  note.  That  sec- 
tion is  applicable  only  to  cases  in  which  there  is 
an  agreement  in  the  note  to  pay  attorney's  fees. 

(a)  It  not  appearing  from  the  petition  that 
the  note  sued  on  contained  an  agreement  to  pay 
attorney's  fees,  that  part  of  the  verdict  provid- 
ing for  the  recovery  from  the  defendant  of  10  per 
cent  on  the  principal  and  interest  as  attorney's 
feea  is  contrary  to  law;  and  direction  is  given 
that  the  same  be  written  off  from  the  judgment 
by  the  defendant  in  error  within  20  days  after 
the  remittitur  from  this  court  is  filed  in  the  of- 
fice of  the  clerk  of  the  superior  court,  or  the 
judgment  will  stand  reversed. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Note^  Cent-  Dig.  |g  1046,  1947;   Dec.  Dig.  <&=» 

8.  TEsmcoNy— Admission— Objections. 

The  admission  of  the  testimony  contained  in 
the  first  ground  of  the  amended  motion  for  new 
trial,  given  by  a  witness  in  response  to  ques- 
tions propounded  by  counsel  for  defendant  (the 
movant  for  a  new  trial),  was  not  error  for  the 
reaBon  assigned. 

4.  New  Tbial  «=>12&—Gbourds— Objection 
TO  Question— SnowiNo  Answer. 

In  order  for  the  refusal  of  the  trial  judge 
to  permit  a  witness  to  answer  a  certuio  question 
propounded  to  him  by  counsel  for  the  party  in- 
troducing him  to  constitute  a  ground  of  a  mo- 
tion for  a  new  trial,  it  must  appear  what  the  de- 
fendant expected  the  witness  to  answer,  and  that 


the  trial  judge  was  so  informed  at  the  time  the 
question  was  propounded.  A  mere  statement 
that  the  defendant  "sought"  to  show  certain 
things  is  not  sufficient 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  gj  257-282;  Dec.  Dig.  <S=»128.] 

6.   TBIAI,  e=>2Sd  —  REQtTESTEO   iNBTBUCnONS 

— Neckssitt  or  Writing. 

It  not  appearing  that  the  request  to  charge 
contained  in  the  sixth  ground  of  the  amended 
motion  for  new  trial  was  made  in  writing,  the 
refusal  to  instruct  the  jury  as  contained  therein 
was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  64a-650;    Dec.  Dig.  <S=>259.] 

6.  Cbabox— Objections. 

The  excerpt  from  the  charge  complained  of 
in  the  seventh  ground  of  the  amended  motion  for 
new  trial  is  not  subject  to  the  criticism  urged 
against  it 

7.  Petiiion— Attobnet'b  Fees— New  I^ial. 

The  other  grounds  of  the  amended  motion' 
relate  to  the  question  of  attorney's  fees,  and, 
since  we  hold  tnat  attorney's  fees  cannot  be  re- 
covered under  the  allegations  of  the  petition,  and 
have  directed  that  the  same  be  written  off  from 
the  judgment  need  not  be  considered. 
&  Verdict— Evidence— SuFTiciBNOT. 

The  verdict  was  supported  by  the  evidence, 
except  as  to  the  attomey^s  fees;  and  the  court 
did  not  err  in  overruling  the  motion  for  new 
trial  in  other  respects. 

Error  from  Superior  Court,  Fulton  Coonty; 
W.  D.  EUlB.  Judge. 

Action  by  the  West  End  Bank  against  the 
Rrowder-Manget  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Affirm- 
ed, on  condition  that  plaintlfl  remit  a  portion 
of  the  judgment 

Moore  &  Pomeroy,  of  Atlanta,  for  plaintiff 
In  error.  Green,  Tllson  &  McEiinney,  of  At- 
lanta, for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed,  on  con- 
dition.   All  the  Justices  concur. 


aa  Ga.  627) 
BIBBSBT  T.  COMMERCIAL  NAT.  BANK 

OF  MACON  et  aL 
(Supreme  Court  of  Georgia.     June  80^  1915.) 

(Syllabut  by  the  Court.) 

Cottbts  9=>4S9  —  Jurisdiction  —  Natioital 
Bank— Suit  to  Wind  up  Affaibs. 

A  state  court  has  no  jurisdiction  to  enter- 
tain a  stockholder's  suit  for  winding  np  the  af- 
fairs of  a  national  bank,  where  no  other  relief 
is  prayed.  Such  actions  must  be  brought  in  a 
court  of  the  United  States. 

(a)  Where  the  directors  of  an  insolvent  na- 
tional bank  undertook  to  liquidate  its  affairs  and 
consolidate  it  with  another  national  bank,  by 
delivering  its  assets  to  such  bank,  which  took 
over  the  business  of  the  liquidating  bank,  a  suit 
by  a  stockholder  against  the  liquidating  bank, 
its  directors,  and  the  absorbing  bank,  attacking 
the  legality  of  such  consolidation,  praying  no  re- 
lief against  the  directors  or  the  absorbing  bank, 
but  praying  to  wind  up  the  affairs  of  the  liqui-f 
dating  bank,  must  be  brought  in  a  federal  court 
[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  JS  404,  1324-1330,  1333-1341,  1372-1374; 
Dec.  Dig.  «=>489.] 

Error  from  Superior  Court,  Bibb  County; 
II.  A.  Mathews,  Judge. 
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AcUoQ  by  A.  H.  BSrdsey  against  the  Com- 
mercial National  Bank  of  Macon  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

A.  H.  Birdsey,  a  minority  stockholder  of  the 
C!ommerclal  National  Bank  of  Macon,  Oa.,  a 
national  bank  organized  under  the  laws  of  the 
Uhited  States,  brought  his  petition  against 
that  bank,  its  directors,  and  the  American 
National  Bank  of  Macon,  Ga.,  alleging,  in 
substance,  as  follows:  The  Commercial  Na- 
tional Bank  was  a  going  concern  until  Satur- 
day night,  August  1,  1914,  when,  without  no- 
tice to  petitioner,  its  directors  transferred 
and  delivered  all  of  its  assets  to  the  Ameri- 
can National  Bank.  The  deposits  of  the 
Commercial  National  were  placed  with  the 
American  National  Bank  to  the  credit  of  the 
depositors  of  the  Commercial,  and  notice  to 
this  effect,  signed  by  the  Commercial  Nation- 
al Bank,  was  published  the  next  day  in  the 
dally  papers  of  Macon.  In  the  same  issue  of 
the  papers  the  American  National  Bank  pub- 
lished a  notice  to  the  depositors  and  custom- 
ers of  the  Commercial  National  Bank,  an- 
nouncing the  consolidation  of  the  Commer- 
cial National  Bank  with  the  American  Na- 
tional Bank,  and  that  the  American  Nation- 
al Bank  had  taken  over  all  the  assets  of  the 
Commercial  National  Bank,  and  would  in  the 
future  take  care  of  ail  the  business  former- 
ly handled  by  the  Commercial  National  Bank. 
The  transfer  of  the  assets  of  the  Commercial 
National  Bank  by  its  directors  to  the  Ameri- 
can National  Bank,  without  the  consent  of 
its  stockholders,  was  an  attempt  to  liquidate 
its  business  by  the  Commercial  National 
Bank,  which  was  insolvent  at  the  time  of 
such  attempted  transfer.  The  plaintiff  will 
suffer  a  special  injury  by  this  transfer,  as 
under  the  national  banking  law  stockholders 
are  personally  liable  to  creditors  in  a  sum 
equal  to  the  stock  owned  by  them ;  and  It  is 
charged  that  a  deficit  existed  when  the  con- 
solidation between  the  two  banks  was  at- 
tempted. The  Commercial  National  Bank, 
recognizing  the  lack  of  power  on  the  part  of 
its  directors  to  transfer  its  assets  to  another 
bank  without  the  assent  of  the  stockholders, 
subsequently  to  the  attempted  transfer  call- 
ed a  meeting  of  them  for  the  purpose  of  sub- 
mitting to  them  the  action  of  the  directors 
respecting  the  merger  and  consolidation  of 
the  two  banks.  In  the  notice  of  the  proposed 
stockholders'  meeting,  no  statement  of  the 
condition  of  the  bank  is  contained,  nor  is  any 
information  given  upon  which  the  stockhold- 
ers could  act    It  is  alleged : 

"That  the  insolvency  of  said  bank  on  the  Ist 
day  of  August,  1914,  as  charged  by  petitioner, 
evidences  and  shows  gross  mismanagement  on 
the  part  of  the  officers  and  negligence  on  the 
rart  of  the  directors  of  said  Commercial  Bank. 
Your  petitioner  is  advised  and  believes  that  large 
•mounts  of  money  (the  exact  amount  unknown 
to  petitioner)  have  been  loaned  to  various  in- 
dividuals, said  amount  so  loaned  to  each  individ- 
ual in  many  instances  aggregating  more  than  10 
per  cent  of  the  capital  stock  of  said  bank." 


That  It  would  be  more  economical,  and  bet- 
ter conserve  the  interests  of  the  Commerdai 
National  Bank,  that  its  affairs  be  liquidated 
through  a  receivership  than  through  a  com- 
mittee appointed  for  the  liquidation  of  the 
bank  by  a  majority  of  its  stockholders,  which 
the  defendants  are  seeking  to  do.  That  the 
petitioner  applied  to  the  comptroller  of  the 
currency  for  relief,  who,  upon  being  inform- 
ed that  the  depositors  had  been  paid,  de- 
clined to  interfere  or  appoint  a  receiver.  The 
prayers  of  the  petition  were  for  the  ai^Int- 
ment  of  a  receiver  to  liquidate  the  business 
of  the  bank  and  to  wind  up  its  affairs  and 
to  enjoin  the  defendants  from  interference 
with  such  liquidation.  No  substantial  re- 
lief was  prayed  either  against  the  directors 
or  the  American  National  Bank.  A  rule  nisi 
was  issued,  calling  on  the  defendants  to  show 
cause  why  a  receiver  pendente  lite  should 
not  be  appointed.  .In  response  to  the  rule 
Ldsi,  the  defendants  presented  their  respec- 
tive demurrers,  setting  up,  among  other 
things,  that  the  superior  court  of  Bibb  coun- 
ty was  without  Jurisdiction  to  wind  np  the 
affairs  of  a  national  bank  through  a  receiv- 
ership, under  the  circumstances  alleged  in 
the  petition.  On  the  hearing  the  court  re- 
fused to  appoint  a  receiver,  on  the  ground 
that  the  court  was  without  Jurisdiction.  Ex- 
ception is  taksn  to  this  Judgment 

Feagln  &  Hancock  and  T.  S.  Felder,  all  of 
Macon,  for  plaintiff  in  error.  Jordan  &  Lane 
and  Hardeman,  Jones,  Park  &  Johnston,  ail 
of  Macon,  for  defendants  In  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  There  are  some  loose  allegations  in 
the  petition  about  the  mismanagement  of  the 
affairs  of  the  banking  association  by  its  di- 
rectors, but  no  specific  charge  of  fraud  or 
mismanagement  is  alleged.  There  la  no  con- 
tention that  the  American  National  Bank  or 
the  directors  of  the  Ciommerclal  National 
Bank  are  wasting  the  assets  of  the  liquidat- 
ing bank,  included  In  the  transfer  of  the  1st 
of  August  No  judgment  or  substantial  re- 
lief is  sought  against  either  the  directors  of 
the  Commercial  National  Bank  or  the  Amer- 
ican National  Bank.  The  odly  relief  prayed 
Is  against  the  Commercial  National  Bank, 
and  that  relief,  in  the  language  of  the  pray- 
er, is  "to  liquidate  the  business  of  said  bank 
and  to  wind  up  its  affairs."  This  presents 
the  question  whether  a  stockholder  is  entitled 
to  go  into  a  state  court  for  the  sole  purpose 
of  liquidating  and  winding  up  the  affairs  of 
a  national  bank.  National  banks  have  been 
declared  to  be  instrumentalities  of  the  fed- 
eral government,  created  for  a  special  pur- 
pose, and  as  such  necessarily  subject  to  the 
paramount  au(;hority  of  the  United  States. 
Farmers',  etc.,  Bank  v.  Dearing,  91  U.  S.  29, 
23  li.  Ed.  196.  The  act  of  Congress  provldhog 
for  their  establishment  Is  a  most  complete 
and  comprehenslTe  system.  Says  Mr.  Justice 
Field: 
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"ETerything  egsential  to  the  formation  of  the 
banks,  the  i«rae,  security,  and  redemption  of 
their  notes,  the  winding  up  of  the  Insntutions, 
and  the  distribution  of  their  effects,  are  full; 
provided  for,  as  in  a  separate  Code  by  itself,  nei- 
ther limited  nor  enlarged  by  other  statutory  pro- 
visions with  respect  to  the  settlement  of  de- 
mands against  insolvents  or  their  estates." 
Cook  County  National  Bank  v.  V.  S.,  107  U.  S. 
445,  448,  2  Sup.  Ct  561,  27  L.  Ed.  637. 

The  fourtb  section  of  tbe  act  of  Congress 
of  August  13,  1888,  c.  866,  25  Stat  436  (5 
Fed.  St  Ann.  193,  194),  provides  that: 

"All  national  banking  associations  established 
under  the  laws  of  the  United  States  shall,  for 
the  purposes  of  all  actions  by  or  against  them, 
real,  personal,  or  mixed,  and  all  suits  in  equity, 
be  deemed  citizens  of  the  states  in  which  they 
are  respectively  located;  and  in  such  cases  the 
Circuit  and  District  Courts  shall  not  have  juris- 
diction other  than  such  as  they  would  have  in 
cases  between  individual  citizens  of  the  same 
state.  The  provisions  of  this  section  shall  not 
be  held  to  affect  the  jurisdiction  of  the  courts  of 
the  United  States  in  cases  commenced  by  the 
United  States  or  by  direction  of  any  officer 
thereof,  or  cases  for  winding  up  the  aftairs  of 
any  such  bank." 

Opposing  counsel  entertain  very,  divergent 
views  as  to  the  construction  to  be  given  the 
last  clause  of  tbe  proviso  In  this  section.  It 
Is  urged  by  the  plaintiff  in  error  that  this 
clause  has  reference  to  such  actions  as  may 
be  brought  by  those  in  charge  of  tbe  affairs 
of  the  bank  under  the  provisions  of  the  stat- 
ute controlling  liquidation  of  national  banks, 
such  as  by  a  receiver  appointed  by  the  comp- 
troller. We  think  that  when  it  is  taken  in- 
to consideration  that  a  national  bank  is  an 
Instmmentality  of  the  federal  government 
under  the  control  of  tbe  federal  government 
with  power  to  Issne  notes  under  certain  cir- 
cumstances, It  was  not  the  intention  of  Con- 
gress that  the  state  courts  should  have  Ju- 
risdiction to  wind  up  the  affairs  of  a  national 
government  agency.  The  very  attempt  by  a 
state  court  to  distribute  all  of  the  assets  of 
a  national  instmmentality,  to  take  from  a 
national  bank  all  of  its  assets  without  regard 
to  any  control  over  it  by  the  comptroller  of 
carrency  or  other  national  officers,  suggests 
tbe  Impropriety  of  the  remedy.  In  the  recent 
Judicial  Code,  approved  March  3,  1911,  c 
231,  in  chapter  2,  i  2^,  par.  16,  36  Stat  1091 
(U.  S.  Comp.  St  1913,  i  991),  it  Is  provided 
that  the  District  Court  shall  have  original 
jurisdiction  "of  all  such  cases  commenced  by 
tbe  United  States,  or  by  direction  of  an  of- 
ficer  thereof,  against  any  national  banking 
association,  and  cases  for  winding  up  the  af- 
fairs of  •  •  •  such  bank,"  without  re- 
gard to  diverse  citizenship.  It  is  well  set- 
tled that  the  United  States  courts  have  ex- 
clusive jurisdiction  in  cases  commenced  by 
the  United  States,  or  by  direction  of  any  of- 
ficer thereof,  against  any  national  banking 
association;  and  the  jurisdiction  for  wind- 
ing np  the  affairs  of  a  national  bank  would 
seem  to  be  exclusive  in  the  United  States 
courts  to  tbe  same  extent  as  would  be  a  case 
brought  by  the  United  States,  or  by  direction 
of  any   olBcer  thereof,  against  a  national 


banking  association.  Prior  to  the  act  of 
June  30,  1876  (19  Stat  64,  c.  156,  S  6  [U. 
S.  Comp.  St  1913,  {  9778]),  there  was  no 
provision  for  enforcing  a  stockholder's  lia- 
bility where  a  bank  had  gone  into  volun- 
tary liquidation.  This  act  has  been  con- 
strued as  limiting  the  tribunal  in  which 
proceedings  are  to  be  Instituted  for  enforc- 
ing a  stockholder's  liability  to  the  United 
States  court  Instead  of  allowing  creditors  to 
resort  to  any  competent  tribunal  with  equity 
powers.  Irons  v.  Manufacturers'  National 
Bank  of  Chicago  (C.  C.)  17  Fed.  308.  Where 
a  national  bank  has  gone  into  liquidation, 
and  one  holding  its  notes  seeks  to  enforce  the . 
additional  liability  Imposed  by  Rev.  St  i  6151 
(L  e.,  Individual  liability),  a  case  Is  presented 
under  the  laws  of  the  United  States  giving 
the  Circuit  Court  jurisdiction  Independently 
of  diverse  citizenship.  Wyman  v.  Wallace, 
201  U.  S.  230,  26  Sup.  Ct  495,  60  I*  Ed.  738. 

The  plaintiff  maintains  that  Inasmuch  as 
the  Commercial  National  Bank  has  ceased  to 
do  business  and  has  delivered  Its  entire  as- 
sets to  the  American  National  Bank,  it  U  no 
longer  to  be  regarded  as  a  public  agency,  and 
is  therefore  subject  to  suit  just  as  any  other 
person,  natural  or  artificial,  under  the  same 
circumstances.  We  would  agree  with  this 
contention  if  the  subject-matter  of  the  suit 
were  based  upon  some  established  ground  for 
equitable  jurisdiction,  and  not  exduded  by 
the  national  banking  act  In  such  cases 
equitable  relief  may  be  sought  In  any  court 
state  or  federal,  which  has  equity  jurisdic- 
tion. Thus,  in  Merchants',  etc.,  National 
Bank  v.  Trustees  of  Masonic  Hall,  63  Ga.  549, 
It  was  held  that  where  judgment  had  been 
rendered  in  a  state  court  against  a  national 
bank,  and  upon  the  execution  issued  a  return 
of  nulla  bona  had  been  made  by  the  sheriff 
of  the  county  where  the  bank  was  located, 
and  the  bank  had  ceased  to  discharge  Its 
functions  as  a  fiscal  agent  of  the  United 
States,  and  was  disposing,  ainong  its  stock- 
holders, of  its  assets  which  could  not  be 
reached  by  levy  and  sale  under  the  common- 
law  execution,  thereby  endangering  tbe  safe- 
ty of  those  assets  and  the  judgment  debt  ot 
the  creditor,  equity  would  relieve  by  the 
grant  of  injunction  and  appointment  of  a  re- 
ceiver. The  purpose  of  the  bill  in  that  case 
was  not  to  wind  up  the  affairs  of  a  national 
bank,  but  to  subject  in  equity  assets  of  the 
bank  which  had  been  fraudulently  taken  pos- 
session of  by  its  officers.  In  Cogswell  v.  Na- 
tional Bank,  76  Conn.  252,  66  Atl.  574,  it  was 
said: 

"For  winding  up  proceedings,  in  case  of  insol- 
vency or  certain  other  defaults  on  the  part  of 
the  corporation.  Congress  has  made  special  pro- 
vision by  means  of  a  receiver  appointed  under 
authority  of  the  United  States."  U.  S.  Kev.  St 
§§  .5141,  5191,  5201,  5205,  5208,  52.S4  (U.  S. 
Comp.  St.  1913,  §§  9678.  9746,  9762,  9767,  9770, 
0821) ;  Act  June  30,  1876,  c.  156,  10  U.  S.  St 
L.  63 ;   Cook  County  Nat  Bank  v.  U.  S.,  supra. 

We  are  of  the  opinion  that  the  allegations 
ot  the  bill  are  too  indefinite  to  make  oat  any 
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case  of  fraud  or  misconduct  on  the  part  of 
the  directors  of  the  cousolldated  bank.  It 
Is  not  charged  that  the  directors  held  less 
than  two-thirds  of  the  stock  of  the  bank ; 
and  although  the  act  of  consolidation  may 
have  been  ineffectual,  in  that  there  should 
hare  been  a  formal  stockholders'  resolution 
assented  to  by  two-thirds  of  tbem  (Rey.  St. 
§  5220  [U.  S.  Comp.  St  1913,  {  9806]),  neTei^ 
theless,  as  there  is  no  charge  that  the  cpn- 
solidated  bank,  which  bad  all  of  the  assets 
of  the  merged  bank  in  its  possession,  will 
waste  such  assets,  and  as  the  only  relief  pray- 
ed for  is  to  wind  up  the  affairs  of  the  liqui- 
dating bank,  we  think  that  the  complaining 
stockholder  is  limited  to  the  federal  court  to 
obtain  that  relief,  if  entitled  to  it  upon  the 
refusal  of  the  comptroller  of  currency  to  act 
Judgment  affirmed.  All  the  Justices  con- 
cuz; 


(Hi  QtL.  <3Z) 

CARTER  T.  STATE.    (No.  428.) 
(Supreme  Court  of  Georgia.    June  30,  1015.) 

(8yllalm$  by  the  Court.) 

1.  CoNSTrnjTioNAi,  Law  €=3250— Embezzle- 
VXNT  <8=2— Statutes  ,  @=»76  —  Equal  Pbo- 
TECTION — Special  IjEoiai.ATioN. 

Tlie  crime  denounced  in  section  186  of  the 
Penal  Ck>de  of  1910  is  embeizlement,  and  the 
statute  does  not  collide  with  the  constitutional 
guaranty  of  equal  protection  of  the  laws,  nor 
with  the  constitutional  inhibition  against  the 
enactment  of  a  special  law  in  a  case  for  which 
provision  has  been  made  by  a  Kenerai  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  Si  711-713;  Dec.  Dig.  «=» 
250;  Embezzlement  Cent  Dig.  {  2;  Dec.  Dig. 
<3=2;  Statutes,  Cent  Dig.  §;  77%-78%:  Dec. 
Dig.  «3»76.] 

2.  JUBT  <8b>59,  64,  66,  116  —  Just  Couuib- 

SIONEBS — REMOVAI/— DiSCBETION  —  REVISION 

OF  JuBT  Liar  —  Fair  Repbbsentatioh  — 
Challknob  to  Abbay. 

(a)  The  judge  of  the  superior  court  may,  in  his 
discretion,  remove  jury  commissioners  and  ap- 
point their  successors.  The  record  does  not 
show  such  abuse  of  discretion  as  will  invalidate 
the  removal  of  the  commissioners  and  the  ap- 
pointment of  their  successors,  under  the  facts 
narrated  in  the  question  certified  by  the  Court 
of  Appeals. 

(b)  The  power  of  a  judge  of  the  superior  court 
to  order  a  revision  of  the  jury  list  is  limited  to 
the  failure  of  the  jury  commissioners  to  revise 
the  jury  list  as  provided  by  law.  If  the  jury 
commissioners  revise  the  list,  their  revision  can- 
not be  treated  as  a  failure  to  act,  unless  the 
act  of  revision  was  in  violation  of  the  statute. 
The  law  does  not  require  that  jury  commission- 
ers shall  give  all  political  parties  equal  or  pro 
rata  representation  on  the  jury  list;  and  the 
predominance  of  adherents  of  one  political  party 
on  the  list  who  are  otherwise  eligible  will  not 
invalidate  the  revision.  The  opinion  of  the 
judge  that  jury  lists  do  not  give  fair  and  just 
representation  to  the  citizensliip  of  the  county 
from  the  basis  of  intelUgunce.  experience,  and 
uprightness  does  not  authorize  a  vacation  of 
the  revision  of  the  jury  commissioners  as  having 
been  done  in  violation  of  law. 

(c)  A  defect  which  goes  to  the  legality  of  the 


selection  of  the    panel  of  Jurors  ia  ground  for 
challenge  to  the  array. 

[Ed.  Note.— For  other  cases,  Me  Jnry,  Gent 
Dig.  SI  2A8-272,  277,  642.  643;  Dec.  Dig.  «=> 
58.  64,  66,  116.] 

3.  CBDnNAL  Law  «=997— Verux— Pebsor  di 

Anotbeb  Jubisdiction. 

Where  the  president  of  a  bank  located  in 
Georgia,  while  out  of  the  state,  with  the  intent 
to  embezzle  the  property  of  the  bank,  telegraphs 
to  the  cashier  to  send  to  him  certain  stock  cer- 
tificates belonging  to  the  bank,  stating  that  be 
will  return  the  certificates,  and  the  cashier,  in 
response  to  the  telegram,  sends  by  mail  the  stock 
certificates  to  the  president  who  reedvea  them 
out  of  the  state,  and  there  disposes  of  them  to 
his  own  use,  the  superior  court  of  the  county  in 
this  state  where  the  bank  is  locat«l,  and  where 
the  telegram  is  received  and  the  share*  of  stock 
are  deposited  in  the  mail,  has  jorisdictioa  to 
try  bim  for  the  alleged  embeiEzlement 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  177-189,  191;  Dec.  Dig.  *=> 
07.] 

Certified  Questions  from  Court  of  Appeala 
J.  EL.  Carter  was  convicted  of  embezzle- 
ment, and  brought  error  to  the  Court  of  Ap- 
peals, which  propounds  certain  qnestlons  to 
the  Supreme  Court  Qnestlons  answered  in 
the  affirmative. 
See,  also,  14  Ga.  App.  406,  81  S.  B.  251. 

F.  B.  Carter  and  W.  A.  Blonnt  both  of 
Pensacola,  Fla.,  B.  L.  Smith  and  O.  R.  Dn- 
pree,  both  of  Blue  Ridge,  N.  A.  Morris  and 
Geo.  D.  Anderson,  both  of  Marietta,  and 
King  8c  Spalding,  of  Atlanta,  for  plaintUf  In 
error.  Herbert  Clay,  SoL  Gen.,  of  Marietta, 
Wm.  Butt  of  Blue  Ridge,  and  Geo.  F.  Oober, 
of  Atlanta,  for  the  State. 

EVANS,  P.  J.  Tills  case  comes  to  na  up- 
on the  certification  of  certain  questions  pro- 
pounded by  the  Court  of  Appeala 

[1]  1.  Hie  first  Involvea  the  constitutional- 
ity of  Penal  Code,  {  188.  Tluit  section  reads 
as  follows:    . 

"Any  officer,  servant  or  other  person  employ- 
ed in  any  department  station,  or  office  in  any 
bank  or  other  corporate  body  In  this  state,  or 
any  president  director,  or  stockholder  of  any 
bank  or  other  corporate  body  in  this  statb  -who 
shall  embezzle,  steal,  secrete,  or  frandnlently 
take  and  carry  away  any  money,  paper,  book, 
or  other  property  or  effects,  shall  be  punished  by 
imprisonment  and  labor  In  the  penitentiary  for 
not  less  than  two  years,nor  longer  than  aevea 
years." 

The  nature  of  the  constltotlonal  attack 
made  upon  It  requires  a  oonstmcUon  of  the 
section.  It  was  urged  In  the  Court  ot  Ap- 
peals, by  counsel  for  the  plaintiff  In  error,- 
that  the  statute  rendered  the  stealing  by  an 
officer,  servant  or  stockholder  of  a  corpora- 
tion a  felony,  irrespective  of  the  ovmerahtp  of 
the  property  by  the  corporation.  It  was  ar- 
gued that  the  words  of  the  statute  do  not 
confine  its  operation  to  property  Intrusted  to 
the  person  stealing,  because  under  tbe  stat- 
ute any  stockholder,  although  not  employed 
in  any  way  and  without  access  to  the  cor- 
porate assets,  is  equally  guilty  under  this 
section  with  the  president  or  other  officer. 
This  Code  section  was  enacted  many  yean 
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ago,  and  In  the  review  of  cases  of  persons 
convicted  thereunder  there  has  been  no  at- 
tempt toward  such  construction  of  it  as  is 
now  sought  It  will  be.  found  in  the  Penal 
Code  of  1833  (Cobb's  Digest,  p.  795),  along 
with  the  other  sections  defining  the'  various 
kinds  of  larceny.  Manifestly,  the  Legislature 
intended  to  denounce  a  crime  other  than  lar- 
ceny; otherwise  It  would  be  but  bare  sur- 
plusage. To  constitute  the  crime  of  larceny 
at  common  law  it  is  essential  that  the  thing 
shall  be  taUen  by  trespass.  The  original 
English  statute  was  enacted  in  consequence 
of  a  decision  that  a  banlc's  cashier  who  re- 
ceived money  from  a  customer  and  appropria- 
ted it  to  bis  own  use  could  not  be  convicted 
of  larceny,  on  the  ground  that  the  money 
had  never  been  in  the  employer's  possession. 
Embezzlement  was  not  a  crime  at  common 
law,  and  the  statute  was  intended  to  punish 
for  the  fraudulent  appropriation  of  property 
by  one  lawfully  in  possession  before  it  has 
been  In  the  possession  of  the  owner,  or  by 
one  who  has  lawfully  obtained  possession 
from  the  owner.  Robinson  v.  State,  109  Ga. 
564,  36  S.  B.  57,  77  Am.  St  Rep.  392.  In 
the  case  just  cited  it  was  said: 

"It  seems  that  it  is  necessary  that  th6  appro- 
priation shall  be  made  of  property  belonging  to 
another,  or,  in  case  of  a  public  officer,  to  the 
poblic,  which  rightfully  came  into  the  possession 
of  the  person  charged  with  its  appropriation, 
and  that  such  person  cannot  be  convicted  unless 
it  be  shown  that  the  money  has  been  fraudulent- 
ly appropriated  by  the  officer  to  bis  own  use." 

We  reaffirm  the  construction  heretofore 
pat  on  the  statute  by  this  court 

Thus  construed.  Is  the  Code  section  open 
to  the  constitutional  objections  urged  against 
It,  viz.,  that  it  Is  opposed  to  the  constitutional 
mandate  that  protection  to  person  and  prop- 
erty shall  be  Impartial  and  complete,  in  that 
the  Code  section  "does  not  give  the  same  pro- 
tection to  the  persons  named  therein  as  it 
does  to  other  persons  for  stealing,  and  there- 
fore Is  not  impartial  and  uniform  in  Its  op- 
eration"; it  is  a  special  law  enacted  in  a 
case  for  whldi  provision  has  been  made  by 
an  existing  general  law,  to  wit  that  defining 
and  punishing  larceny;  and,  lastly,  that  it 
Is  violative  of  the  fourteenth  amendment  of 
the  federal  Constitution,  on  the  ground  that 
It  dalles  the  equal  protection  of  the  laws  to 
persons  within  the  jurisdiction  of  the  state? 
The  constitutional  assaults  on  this  statute 
are  palpably  without  merit  We  do  not  un- 
derstand that  the  guaranty  of  equal  protec- 
tion of  the  laws  was  intended  to  apply  to 
tbis  kind  of  a  case,  and,  as  is  already  pointed 
out  the  oOenaes  of  larceny  and  embezzlement 
are  different,  although  the  latter  embraces 
some  of  the  elements  of  the  former. 

[2]  2.  The  plaintiff  in  error  In  the  Court 
oC  Appeals  was  Indicted  for  embezzlement. 
At  the  October  term.  1913,  the  court  passed 
the  following  orders: 

"For  good  and  sufficient  cause  to  me  manifest 
O.  A.  Gates,  D.  L.  Jarrett,  Hugh  Edmonson, 
J.  F.  Cook,  R.  h.  Ayers,  and  W.  V.  Russell,  the 
present  jury  revisers  in  and  for  said  county,  are 
hereby  removed,  and  their  authority  aa  Jury  to- 


visers  is  hereby  revoked,  and  the  clerk  of  the 
superior  court  is  hereby  ordered  and  directed  to 
enter  this  order  upon  the  minutes  of  court,  and 
notify  said  parties  of  the  action  of  court  This 
18th  day  of  October,  1913." 

"In  Gilmer  Superior  Court  October  Term, 
1913.  The  jury  revisers  in  and  for  said  county 
having  been  this  day  removed  by  me,  and  the 
positions  of  jury  commissioners  in  and  for 
said  county  made  vacant,  it  is  hereby  ordered 
that  W.  H.  Gudger  and  Jason  Akin  be,  and 
they  are  hereby,  appointed  as  jury  commission- 
ers to  fill  the  unexpired  terms  of  Hugh  Edmon- 
son and  J.  F.  Cook,  whose  terms  would  have 
expired  July  31,  1914;    that  W.  A.  Allen  and 

B.  L.  Hensley  be  appointed  to  succeed  R.  L. 
Ayera  and  W."  V.  Russell,  whose  terms  would 
have  expired  July  31,  1916;  and  that  J.  E. 
Kell  and  George  Neeley  be  appointed  to  succeed 

C.  A.  Gates  and  D.  L.  Jarrett,  whose  terms 
would  have  expired  July  31,  1918.  It  is  further 
ordered  that  the  clerk  of  this  court  enter  this 
order  upon  the  minutes  of  said  court  and  notify 
said  parties  of  their  appointment  and  to  appear 
at  once  and  be  qualified  in  terms  of  the  law  U 
discharge  the  duties  as  such  jury  revisers.  This 
October  18.  1913." 

"In  Gilmer  Superior  Court,  October  Term, 
1913.  It  being  made  to  satisfactorily  appear 
to  the  undersigned  judge  of  said  court  that  the 
jury  lists  of  said  county  were  not  properly  re- 
vised in  August  1912,  but  that  in  the  selection 
of  names  among  the  taxpayers  of  said  county, 
the  jury  lists  were  made  up,  or  a  large  majority, 
of  men  of  one  political  party,  to  the  exclusion  of 
names  of  citizens  equally  qualified  in  every  re- 
spect of  different  parties,  and  the  jury  lists,  as 
tlie  same  now  appears,  and  the  boxes  as  made 
up,  do  not  give  fair  and  just  representation  to 
the  citizenship  of  said  county,  from  the' basis 
of  intelligence,  experience,  and  uprightness,  it  is 
therefore  ordered  that  the  jury  commissioners 
of  said  county  convene  at  the  courthouse  in  El- 
lijay  in  said  county,  within  ten  days  from  this 
date,  and  proceed  at  once  to  revise  the  jury 
lists  of  said  county,  and  prepare  the  box  and 
list  of  jurors  in  compliance  with  the  statute. 
It  is  further  ordered  that,  upon  the  completion 
of  their  work,  said  commissioners,  together  with 
the  ordinary  of  said  county,  at  once  draw  80 
names  from  the  grand  jury  box  to  serve  at  the 
adjourned  term  of  this  court  to  be  held  com- 
mencing on  the  second  Monday  in  December 
next  and  that  they  draw  from  the  traverse  ju- 
ry box  86  names  to  appear  and  serve  at  said 
date  aa  traverse  jurors,  and  that  in  addition 
thereto,  they  draw  an  additional  panel  of  18 
jurors  to  be  and  appear  at  said  court  on 
Wednesday  morning  after  the  second  Monday 
in  December,  at  8  o  clock.  It  is  further  ordered 
that  the  clerk  of  this  court  immediately  upon 
the  drawing  of  the  same.  Issue  the  usual  venire 
and  deliver  the  same '  to  the  sheriff,  requiring 
him  to  summon  said  panels  of  jurors  to  be  and 
appear  and  attend  upon  said  court  as  hereint)e- 
fore  stated.  Those  summoned  to  appear  on  Mon- 
day morning  are  required  to  be  and  appear  at 
9  o'clock  a.  m.  on  that  date.  Tbia  18th  day 
of  October,  1913." 

"It  is  now,  at  10  o'clock  a.  m.  on  this  tiie  18th 
day  of  October,  1913,  ordered  that  the  superior 
court  of  said  county  of  Gilmer  now  in  session 
take  a  recess  until  9  o'clock  a.  m.  on  December 
8,  1913,  at  which  time  said  term  of  the  court 
shall  reconvene  for  the  transaction  of  any  busi- 
ness that  may  be  there  pending  and  undeter- 
mined in  said  court" 

The  plaintiff  In  error  was  pnt  upon  trial 
at  the  adjourned  term,  and  he  objected,  by 
way  of  plea  in  abatement  and  by  challenge  - 
to  the  array  and  to  the  poll,  to  being  tried  by 
a  Jury  drawn  from  the  Jury  box  under  the 
foregoing  orders.  The  Court  of  Appeals  re- 
qoeata  an  Inatructlon  as  to  tlM  legality  of 
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"the  action  of  the  Judge  of  the  superior  court 
In  discharging  the  Jury  commissioners  and 
appointing  new  Jury  commissioners,  and  in  di- 
recting the  new  commissioners  to  revise  the 
Jury  lists  of  the  county,  and  prepare  the  box 
and  lists  of  Jurors,  and  in  directing  at  the 
same  time  the  drawing  and  summoning  of 
Jurors  after  such  revision,"  and  as  to  whether 
the  foregoing  facta  constitute  a  sufficient 
ground  for  a  plea  in  abatement  or  for  chal- 
lenge to  the  Jurors. 

At  common  law  the  selection  and  summon- 
ing of  the  array  of  Jurors  for  a  particular 
session  of  court  was  confided  almost  wholly 
to  the  sherifif.  He  selected  at  discretion, 
from  the  body  of  freeholders  in  a  county  or 
from  the  body  of  citizens  in  a  city,  the  per- 
sona whom  he  would  have  assembled  for  this 
purpose,  and  brought  them  into  court  under 
authority  of  a  writ  of  venire  facias  in  civil 
cases,  or  a  precept  in  criminal  cases,  and  en- 
tered the  names  of  those  summoned  on  a  pa- 
per. "A  Jurie,"  says  Lord  Coke,  "is  said  to 
be  impanelled  when  the  sherlflf  hath  entered 
their  names  into  the  panel,  or  little  piece  of 
parchment,  in  panello  assisae."  Co.  Lltt  168 
b;  Thompson  &  Merrlam  on  Juries,  107, 
note  1.  There  was  no  procedure  at  common 
law  similar  to  what  we  call  the  making  of 
the  Jury  lists.  Our  statute  is  comprehensive 
upon  that  subject,  and  confides  the  selection 
of  persons  eligible  to  serve  as  Jurors  to  a 
board  of  Jury  commissioners,  who  are  ap- 
pointed by  the  Judge.  This  board  consists  of 
six  discreet  persons,  who  hold  th^r  appoint- 
ment for  six  years.  The  Judge  of  the  supe- 
rior court  is  given  the  right  to  remove  these 
commissioners  for  cause  at  any  time  in  his 
discretion,  and  to  appoint  their  successors. 
Penal  Code  1010,  |  813.  This  statute  confers 
on  the  Judge  the  power  of  removal,  when.  In 
his  discretion,  be  deems  a  change  of  commis- 
sioners to  be  advisable.  The  words  "for 
cause"  are  simply  admonitory  to  the  Judge, 
that  bis  discretion  shall  not  be  oppressively 
or  capriciously  exercised.  Edge  v.  Bolcomb, 
135  Ga.  765,  70  S.  E.  644.  Under  the  facts 
appearing  in  the  record,  it  cannot  be  said 
that  the  Judge's  discretion  was  oppressively 
and  capriciously  exercised  in  the  removal 
of  the  Jury  commissioners. 

Did  the  Judge  have  the  authority  to  va- 
cate the  Jury  lists  as  prepared  by  the  Jury 
commissioners  who  were  removed,  and  per- 
emptorily order  the  new  commissioners  to 
prepare  a  new  list,  and  draw  a  Jury,  under 
the  recitals  in  his  order?  As  has  already 
been  stated,  our  system  of  making  up  the 
lists  of  Jurors  is  of  statutory  origin.  The 
statute  is  comprehensive  of  the  whole  subject- 
matter,  and  is  a  substitute  for  the  practice 
which  prevailed  at  common  law.  The  pow- 
er of  the  Judge  to  vacate  the  Jury  lists  and  to 
compel  the  preparation  of  new  lists  must  be 
derived  from  the  statute.  The  statute  pro- 
vides that  biennially,  or,  if  the  Judge  of  the 
superior  court  shall  direct,  triennlally,  on 
the  first  Monday  in  August,  or  within  30  days 


thereafter,  the  Jury  commissioners  shall  re- 
vise the  Jury  lists,  except  in  certain  conntlee 
where  the  revision  may  be  annuaL  The  e\erk 
of  the  superior  court  is  ex  officio  clerk  of  the 
board  of  commissioners.  The  Jury  commis- 
sioners are  directed  to  select  from  the  books 
of  the  tax  receiver  upright  and  intelligent 
men  to  serve  as  Jurors,  and  to  write  the 
names  of  the  persons  so  selected  on  tickets. 
From  these  they  shall  select  a  sufficient  num- 
ber, not  exceeding  tw6-fifths  of  the  whole 
number,  of  the  most  experienced,  intelligent, 
and  upright  to  serve  as  grand  Jurors,  whose 
names  they  shall  write  upon  other  tickets. 
The  entire  number  first  selected,  including 
those  afterwards  selected  as  grand  Jurors, 
shall  constitute  the  body  of  traverse  Jurors 
for  the  county  to  be  drawn  for  service  as 
now  provided  by  law.  The  clerk  of  the  supe- 
rior court  shall  make  out,  in  a  book,  lists 
of  the  names  respectively  contained  in  the 
grand  Jury  and  traverse  Jury  boxes,  alpha- 
betically arranged.  "On  failure  of  the  com- 
missioners of  any  county  to  revise  the  Jury 
list  as  provided  in  this  article,  the  Judge  of 
the  superior  court  of  such  county,  either  in 
term  time  or  at  chambers,  shall  order  the  re- 
vision made  at  such  time  as  he  may  direct" 
Penal  Code  1910,  {  813  et  seq.  The  power  of 
the  Judge  to  order  a  revision  is  dependent 
upon  the  failure  of  the  Jury  commissioners 
to  revise  the  Jury  lists  as  provided  by  the 
statute.  The  commissioners  in  the  instant 
case  made  the  biennial  revision.  Unless  this 
revision  was  made  in  violaticn  of  the  statute^ 
the  court  had  no  power  to  set  it  aside.  The 
law  does  not  require  that  the  Jury  ccmmis- 
sioners  shall  give  all  political  parties  equal 
or  pro  rata  representation  on  the  Jury  lists. 
It  has  been  held  that  the  commissionera,  in 
the  exercise  of  their  discretian,  may  omit 
from  the  Jury  lists  an  persons  whose  busi- 
ness or  avocation  is  such  that  it  is  reasonably 
probable  that  an  excuse  from  Jury  service 
would  be  granted,  such  as  lawyers,  ministers, 
doctors,  etc.  Rawlins  v.  State,  124  Ga.  31, 
52  S.  E.  1 ;  Dickens  v.  State,  137  Ga.  B23,  73 
S.  E.  826.  It  Is  not  ground  for  setting  aside 
a  Jury  revision  that  the  Jurors  selected  owned 
a  small  percentage  of  the  wealth  of  the  coun- 
ty, or  that  a  majority  of  them  belonged  to  a 
particular  religious  set  Davis  v.  Arthur. 
139  Ga.  74,  76  S.  R  676.  The  Judge  was  of 
the  opinion  that  the  Jury  lists  as  now  made 
up  "do  not  give  fair  and  Just  representation 
to  the  citizenship  of  said  county  from  the 
basis  of  intelligence,  experience,  and  upright- 
ness." The  law  confers  a  discretion  upon  the 
Jury  commissioners  in  the  selection  of  those 
as  coming  within  the  statutory  qnalificatioii. 
The  presumption  is  that  they  did  their  duty ; 
and  this  presumption  cannot  be  overcome  by 
the  bare  ex  parte  order  of  the  Judge  reciting 
that,  in  his  opinion,  the'  Jury  lists  are  not  a 
fair  representation  of  the  intelligence  of  the 
county.  It  the  Jury  was  improperly  impanel- 
ed at  common  law,  and  the  objection  went  to 
the  panel  as  a  whole,  the  defect  could  be  tak- 
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en  advantage  of  by  a  challenge  to  the  array. 
Lltewlse,  under  the  system  ot  selecting  Ju-' 
rors  by  a  board  of  Jury  commissioners,  If  the 
objection  goes  to  the  validity  of  the  panel  as 
a  whole,  it  can  be  made  by  way  of  challenge 
to  the  array.  Thompson  v.  State,  109  Ga.  2T2, 
34  S.  E.  579. 

[3]  3.  The  Court  of  Appeals  asks: 
"Is  the  venue  of  the  offense  of  embezzlement, 
under  section  186  of  the  Penal  Code  of  1910,  in 
the  county  in  which  a  banking  corporation  from 
which  the  property  is  taken  has  its  principal 
office  and  place  of  business,  when  the  property 
taken  consists  of  shares  or  certiiicates  of  stock, 
and  the  taking  is  by  the  president  of  the  corpo- 
ration, by  means  of  telegrams  sent  by  him  while 
he  is  in  another  state,  directing  or  requesting 
the  cashier  of  the  bank  to  send  the  stock  to  him, 
and  stating  that  he  will  return  it,  in  response 
to  which  tSe  stock  certificates  are  mailed  to  him 
by  the  cashier  from  the  principal  office  in  this 
state,  and  they  are  received  by  the  president  in 
the  other  state,  and  he  there  disposes  of  them?" 

The  question  propounded  assumes  that  the 
crime  of  embezzlement  is  committed  in  this 
state  by  the  perpetration  of  the  enumerated 
acts.  If  the  fraudulent  intent  by  the  bank's 
official  to  convert  the  bank's  property  to  his 
own  use  was  first  conceived  and  formed  by 
the  official  while  in  another  state  and  in 
possession  of  the  bank's  property,  the  crime 
of  embezzlement  would  not  be  committed  in 
the  jurisdiction  of  this  state.  But,  if  the 
official  in  another  state  concocts  the  crime 
there,  and  executes  it  in  this  state,  his  actu- 
al presence  in  this  state  is  not  necessary  in 
order  to  make  him  amenable  to  the  laws  of 
this  state.  A  person  in  one  Jurisdiction  may 
put  in  force  an  agency  or  force  which  does 
liarm  in  another  Jurisdiction,  and  he  will  be 
considered  constructively  present  at  the  place 
where  by  his  command  or  authority  his  act 
is  executed. 

"The  rule,"  said  Beasley,  O.  J.,  "appears  to 
be  firmly  established  and  upon  ver^  satisfac- 
tory grounds  that,  where  the  crime  is  commit- 
ted by  a  person  absent  from  the  county  in  which 
the  act  is  done,  through  the  means  of  a  merely 
material  agency  or  by  a  sentient  agent  who  is 
innocent,  in  such  cases  the  offender  is  punish- 
able where  the  act  ia  done.  The  law  implies 
a  constructive  presence  from  the  necessity  of  the 
case;  otherwise  the  anomaly  would  exist  of  a 
crime  but  no  responsible  criminal."  State  v. 
Wyckoff,  31  N.  J.  Law,  69. 

According  to  the  facts  hypothesized  by  the 
Court  of  Appeals,  it  is  inferable  that  the 
bank  president  fraudulently  represented  to 
tbe  casliier  that  he  wished  the  stock  certifi- 
cates for  an  entirely  innocent  purpose,  and 
tbat  be  intended  to  return  the  same,  but,  in- 
stead of  returning  the  shares,  he  converted 
tbem  to  his  own  use.  The  fraud  of  tbe  presi- 
dent In  requesting  the  cashier  to  send  to  him 
tbe  stock  was  his  means  of  procuring  the 
bank's  property  for  a  subsequent  conversion. 
It  is  true  that  he  was  not  personally  within 
tbe  state  at  tbat  time,  but  he  was  here  in 
purpose  and  design.  When  he  employed  the 
telegraph  company  to  deliver  his  telegraphic 
request  to  the  cashier  in  Gilmer  county,  lie 
made   tbat   company   Iiia    agent     Western 


Union  Tel.  Co.  v.  Shotter,  71  Ga.  760.  The 
telegraph  company's  delivery  of  the  telegram 
to  the  cashier  was  the  president's  delivery, 
and  the  latter  was  constructively  present 
with  his  agent  in  its  delivery.  If  Gilmer 
county  had  been  a  border  county,  and  the 
defendant,  standing  in  the  adjoining  state, 
had  requested  the  cashier  to  throw  tbe  shares 
to  him  over  the  state  line,  would  it  be  doubt- 
ed that  he  was  amenable  to  the  Jurisdiction 
of  the  courts  of  Gilmer  county?  Further- 
more, the  defendant  requested  the  cashier  to 
send  him  the  stock  certificates.  This  gen- 
eral direction  amounted  to  an  instruction  to 
the  cashier  to  select  any  proper  agency  to 
convey  the  shares  to  him.  When  the  cashier 
deposited  the  package  with  the  stock  cer- 
tificates In  the  mail,  he  was  acting  according 
to  the  president's  instruction.  Thus  another 
agency  of  the  president's  choosing  delivered, 
in  Gilmer  county,  the  bank's  stock  to  the 
mails.  Certainly  some  offense  was  commit- 
ted in  Gilmer  county;  and  it  would  be  ab- 
surd to  say  tbat  a  crime  was  committed  in 
Gilmer  county  If  there  was  no  one  criminally 
responsible  for  it.  The  reasoning  of  Judge 
Beardsley  in  People  v.  Adams,  3  Deulo  (N. 
T.)  190,  45  Am.  Dec.  468,  on  the  Uabillty  of 
a  person  concocting  a  crime  In  one  state,  and 
consummating  it  in  another  by  innocent 
agents  acting  under  his  authority,  to  be  pros- 
ecuted therefor  in  tbe  courts  of  the  latter,  ia 
unanswerable.    He  said: 

"For  all  civil  purposes  a  person  out  of  this 
state  may  act  by  procuration  within  its  limits, 
and  thus,  although  absent  at  the  time,  he  may 
become  subject  to  the  state  law.  Rights  may 
thus  be  acquired  by  the  absent  party,  as  he 
-may  also  become  civilly  liable  under  the  law 
of  this  state,  for  what  is  done  here  by  his  au- 
thorization and  procurement.  The  individual 
remedy  in  such  case  is  perfect ;  and,  if  the  crim- 
inal law  of  the  state  is  thus  violated,  why  should 
not  the  absent  offender  be  responsible  criminal- 
ly, when  afterwards  found  within  the  state? 
In  authorizing  another  to  act  for  him,  the  prin- 
cipal so  far  voluntarily  submits  himself  to  the 
law  of  the  place  where  the  authorized  act  ia  to 
be  performed.  This  is  confessedly  so  for  all  civ- 
il purposes.  If  an  act  thus  authorized  results 
in  wrong  to  an  individual,  his  right  to  redress 
against  Uie  principal,  though  absent,  is  undoubt- 
ed. As  to  Uie  person  injured,  the  local  law  was 
violated  by  the  absent  wrongdoer;  and,  if  the 
act  done  was  also  a  violation  of  the  local  crim- 
inal law,  is  the  author  and  procurer  of  the  deed 
guiltless?  Does  the  law  hold  him  to  have  been 
within  its  Jurisdiction  so  far  as  respects  the 
civil  remedy,  but  not  for  the  purpose  of  punish- 
ment? I  see  no  ground  on  which  the  distinc- 
tion can  be  sustained.  An  absent  party  pro- 
cures an  act  to  be  done  within  this  state,  and,  so 
far  as  respects  criminal  or  civil  responsibility, 
I  think  he  should  not  be  allowed  to  say  he  is 
not  amenable  to  the  law.  He  clearly  would 
be  so  if  the  act  had  been  done  by  himself  in 
person  within  the  limits  of  the  state,  and  it  is 
precisely  the  same  if  done  by  an  innocent 
agent" 

We  tbink,  both  on  reason  and  authority, 
this  question  should  be  answered  in  the  af- 
firmative. See  Beg.  v.  Murdock,  5  Cox's  Cr. 
Cases,  360;  R.  t.  Taylor,  S  Boa.  &  P.  696. 
All  tbe  Justices  concur. 
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BKAXI/ET  ▼.  STATE.     (No.  433.) 
(Supreme  Court  of  Georgia.    July  S,  1915.) 

(Svllaiui  bv  t^e  Coirt.) 

1.  Indictment    asm    Infobuation    ®=328— 
sukficienct. 

An  indictment,  containing  two  counts,  was 
headed,  "Georgia,  Baldwin  County.  In  the 
Superior  Court  of  Said  County."  The  firjt 
count  began :  "The  grand  jurors  selected,  chos- 
en, and  awom  for  the  county  of  Baldwin,  to 
wit  [jurors'  names],  in  the  name  and  behalf  of 
the  citizens  of  Georgia,  charge  and  accuse,"  etc 
The  second  count  began:  "And  the  jurors 
aforesaid,  on  their  oaths  aforesaid,  do  further 
charge  and  accuse,"  etc.  Beld,  that  the  sec- 
ond count  in  the  indictment  should  not  be 
stricken  on  demurrer  on  the  ground  of  the 
omission  to  state  that  the  charge  against  the 
accused  is  made  "in  the  name  and  behalf  of 
the  citizens  of  Georgia." 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  117,  118;  Dec. 
Dig.  <S=2a] 

2.  Gbakd  Jubt  ®=>7— Dischabok— Suiaioir- 

INO. 

Where  the  grand  jurors  regularly  serving 
in  the  superior  court  have  been  discharged  for 
the  term,  and  the  court  has  finally  adjourned 
for  the  term,  the  judge  has  no  jurisdiction  to 
pass  an  order  in  vacation,  requiring  the  atten- 
dance of  such  discharged  grand  jurors,  so  as  to 
empower  them,  without  bein^  again  sworn  or 
charged,  to  prefer  an  accusation  for  crime. 

[Ed.  Note. — For  other  cases,  see  Grand  Jury, 
Cent  Dig.  {£  2,  16,  21;    Dec.  Dig.  «=!»7.] 

Atlcinson  and  Hill,  JJ.,  dissenting. 

(3ertlfled  Questions  from  Court  of  Appeals. 

J.  H.  Braxley  was  convicted  of  being  acces- 
sory before  the  fact  to  a  burglary,  and  brings 
error  to  the  Court  of  Appeals,  which  certified 
certain  questions  to  the  Supreme  Court 
First  question  answered  In  the  negative,  and 
second  question  in  the  afflrmatlva 

John  R.  Cooper,  of  Macon,  and  Sibley  ft 
Sibley,  of  MllledgeviUe,  for  plaintiff  in  error. 
Tos.  E.  Pottle,  Sol.  Gen.,  John  T.  AUen,  of 
Mllledgevllle,  and  J.  R.  Pottle,  of  Albany,  for 
the  State. 

EVANS,  P.  3.  The  Supreme  Court  la  ask- 
ed by  the  CJourt  of  Appeals,  whether — 
"a  count  in  an  indictment,  in  which  It  is  not 
stated,  either  literally  or  in  substance,  that 
the  charge  which  is  preferred  is  made  "in  the 
name  and  behalf  of  the  citizens  of  Georgia,' 
is  subject  to  demurrer  because  of  this  omission. 

The  record  accompanying  the  question  dis- 
closes that  the.  plaintiff  in  error  was  convict- 
ed of  the  offense  of  accessory  before  the  fact, 
under  an  indictment  containing  two  counts, 
the  first  charging  him  with  the  crime  of  bur- 
glary, and  the  second  as  being  accessory  be-' 
fore  the  fact  to  the  burglary  charged  In  the 
first  count,  the  first  count  being  as  follows: 

"State  of  Georgia,  Baldwin  County.  In  the 
Superior  Court  of  Said  County.  The  grand 
jurors  selected,  chosen,  and  sworn  for  the  coun- 
ty of  Baldwin,  to  wit  [the  jurors'  names  are 
here  stated],  in  the  name  and  behalf  of  the 
citizens  of  Georgia,  charge  and  accuse  John 
Sraxley  with  the  oSense  of  burglary,  for  that," 
etc. 


The  Becond  count  begins: 
'    "And^  the   jurors   aforesaid,    nn    their   oaths 
aforesaid,   do   further  charge   and   accuse    the 
said  Jno.  Brazley  with  the  offense 'of  felony, 
for  that,"  etc. 

Section  954  of  tide  Penal  (3ode  Is  am  fol- 
lows: 

"Every  indictment  or  accusation  of  the  grand 
jury  shall  be  deemed  sufficiently  technical  and 
correct,  which  states  the  offense  in  the  terms 
and  language  of  this  Code,  or  so  plainly  that 
the  nature  of  the  offense  charged  may  be  easily 
understood  by-  the  jury.  The  form  of  every 
indictment  or  accusation  shall  be  as  follows: 
'Georgia,  County.  The  grand  jnrotB  se- 
lected, chosen,  and  sworn  for  the  county  of 
to  wit: ,  in  the  name  and  behalf 


of  the  citizens  of  Georgia,  charge  and  accuse 
A.  B.,  of  the  county  and  state  aforesaid,  with 

the  offense  of ;    for  tliat  the  said  A.  B. 

(here  state  the  offense,  and  the  time  and  place 
of  committing  the  same,  with  sufficient  cer- 
tainty), contrary  to  the  laws  of  said  state,  the 
good  order,  peace,  and  dignity  thereof.'  If 
there  should  be  more  than  one  count,  each  addi- 
tional count  shall  commence  with  the  following 
form :  'And  the  jurors  aforesaid,  in  the  name 
and  behalf  of  the  citizens  of  Georgia,  farther 
charge  and  accuse  the  said  A.  B.  with  having 

committed  the  offense  of (here  state  the 

offense  as  before  directed)  ;   for  that,' "  etc. 

The  plain  Intendment  is  that  Ilteralness 
of  form  is  not  demanded.  Certainly  It  could 
never  have  been  the  legislative  Intent  tbat  a 
less  strict  observance  of  the  demands  of  tMs 
section  should  apply  to  the  description  of  the 
offense  charged  than  to  the  mere  form  of  the 
paper  in  which  such  charge  is  stated.  Tbe 
Indictment  Is  declared  to  be  sufficiently  tech- 
nical which  states  the  charge  "so  plainly  that 
the  nature  of  the  offense  charged  may  be 
easily  understood  by  the  Jury,"  and  It  would 
be  contrary  to  the  spirit  of  the  statute  to  re- 
quire the  mere  formal  parts  of  the  indict- 
ment  to  be  stated  with  literal  exactness  while 
its  essence  may  be  stated  so  as  to  be  easily 
understood  by  the  jury.  Loyd  v.  State,  45 
Ga.  57.  This  court  has  held  that  the  omis- 
sion of  a  statement  of  the  defendant's  resi- 
dence 18  not  fatal.  StudstUl  v.  State,  T  Ga. 
2;  Tarver  y.  State,  123  Ga.  494,  51  8.  B. 
501.  Where  an  indictment  was  headed, 
"Georgia,  Liberty  County,'-'  this  was  held  suf- 
ficient to  show  for  what  county  the  grand 
jurors  were  drawn  and  served  and  of  what 
county  they  were,  notwithstanding  the  omis- 
sion to  fill  In  the  blank  prescribed  in  the  form 
that  "the  grand  jurors  selected,  chosen,  and 

sworn  for  the  county  of ,  to  wit,"  etc. 

Stevens  v.  State,  76  Ga.  96.  In  Home  v. 
State,  37  Ga.  80,  92  Am.  Dec  49,  It  was  ruled 
that  an  omission  from  an  indictment  of  the 
words,  "In  the  name  and  behalf  of  the  citi- 
zens of  Georgia"  is  not  ground  for  arrest 
of  judgment  There  Is  an  obiter  remark  that 
if  the  exception  had  been  taken  on  demurrer. 
It  would  have  been  good.  In  Hardin  v.  State, 
106  Ga.  384,  32  S.  E.  3G3s  71  Am.  St  Rep.  269, 
the  indictment  did  not  conclude  with  the 
words,  "contrary  to  the  laws  of  said  state, 
the  good  order,  peace,  and  dignity  thereof," 
and  it  was  beld  to  be  defective  on  that  ac- 
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count  In  tbe  opinion  In  that  case  Judge 
Lewis  used  language  suggestive  that  the  stat- 
ute should  be  strictly  applied ;  but  we  do  not 
understand  that  the  court  meant  to  apply  the 
doctrine  of  absolute  literalness  in  a  matter 
of  bare  form. 

[1]  It  is  clearly  apparent  from  the  indict- 
ment that  the  grand  Jurors  were  chosen  and 
sworn  at  the  regular  term  of  tbe  superior 
court  of  Baldwin  county;  that  they  were 
acting  as  such  in  preferring  a  charge  for  a 
violation  of  a  criminal  statute.  That  they 
were  preferring  that  charge  "in  the  name 
and  behalf  of  tbe  dtizens  of  Georgia"  Is 
manifest  from  the  indictment  as  a  whole. 
In  the  first  count  they  expressly  so  state, 
and  the  whole  proceeding,  considered  in  con- 
nection with  tlie  law  appertaining  to  indict- 
xnentB,  Indicates  as  mucli.  It  is  urged  that 
one  count  in  a  pleading  cannot  aid  defects  In 
another  count.  That  rule  of  pleading  pre- 
'vents  the  allegation  of  a  cause  of  action  in 
one  count  from  being  projected  into  another 
count  to  supply  the  latter's  deficiencies.  We 
do  not  dispute  the  rule  in  this  respect,  but  that 
rule  has  never  been  carried  to  the  extent  that 
such  formal  parts  of  tbe  petition,  as  the  ad- 
dress to  the  court,  should  be  carried  into 
each  count.  In  the  Hardin  Case,  supra,  the 
ooncludlng  words  of  the  statute  were  omitted, 
and  no  words  of  substitute  were  stated;  there 
was  nothing  in  the  indictment  that  could  be 
construed  as  taking  their  place.  lAe  case  In 
band  is  quite  different,  as  the  indictment  Is 
pregnant  with  the  meaning  that  the  charge 
Is  made  by  the  grand  Jurors  In  the  name  and 
behalf  of  the  citizens  of  Georgia.  We  accord- 
ingly answer  the  question  proiraunded  In  the 
negative. 

[2]  2.  Tbe  second  question  ia; 

"Though  a  judge  of  the  superior  court  may, 
during  a  term  of  court,  recall  a  grand  jury  of 
the  same  term,  which  has  been  discharged  for 
tbe  term,  and  they  may  then  legally  indict  one 
charged  with  crime  (Bird  v.  Bute,  142  Ga. 
696,  83  8.  E.  238),  has  a  judge  of  the  superior 
court  jurisdiction  to  pass  an  order  in  vacation, 
at  a  place  not  within  the  jurisdiction  of  the 
court,  requiring  the  attendance  of  such  dis- 
charged grand  jurors,  so  as  to  empower  them, 
without  Being  again  sworn  or  charged,  to  pre- 
fer an  accusation  for  crime?" 

It  is  suggested  in  the  brief  of  counsel  tot 
tbe  state  that  tbe  term  of  court  bad  not  final- 
ly adjourned  for  tbe  term,  but  bad  taken 
a  recess  to  a  later  day,  and  that  the  question 
abould  be  answered  on  tbe  basis  that  there 
bad  been  no  adjournment  for  the  term.  That 
would  not  afford  tbe  Information  tbe  Ck>urt 
of  Appeals  requests.  On  the  doctrine  of  Bird 
V.  State,  supra,  the  Court  of  Appeals  rec- 
ognizes that  if  tbe  court  bad  not  finally  ad- 
journed for  the  term,  the  grand  Jury  could  be 
reconvoked,  but  asks  tbe  question  on  the 
basis  that  the  court  had  adjourned  for  the 
term.  The  term  will  continue  until  it  expires 
by  operation  of  law,  unless  expressly  ad- 
journed in  a  manner  provided  by  law.  Liver- 
tKMl,  etc.  Insurance  Ca  r.  Peoples'  Bank  of 


Mansfield,  143  Oa.  856,  85  S.  B.  114.  Treat- 
ing the  question  as  If  tbere  was  a  final  ad- 
journment of  court  for  the  term,  It  must  be 
answered  in  tbe  negative.  After  the  ad- 
journment of  a  term  tbe  grand  jury  became 
functus  officio.  "Judges  of  the  superior 
courts  'cannot  exercise  any  power  out  of 
term  time,  except  the  authority  is  expressly 
granted ;  but  they  may,  by  order  granted  in 
term,  render  a  Judgment  in  vacation.'  Civil 
Code  1910,  J  4854."  Tucker  v.  Huson  Ice  A 
Machine  Works,  142  Ga.  83,  82  S.  B.  496. 

There  is  no  express  provision  of  law  au- 
thorizing a  Judge  of  tbe  superior  court,  oat 
of  term  time,  to  call  together  persons  who 
were  grand  Jurors  at  a  former  term,  so  as  to 
act  as  grand  Juries,  except  at  a  special  term. 
Civil  Code,  f  4876.  All  tbe  Justices  concur, 
except 

ATKINSON  and-  HILL,  J  J.  (dissenting). 
3.  H.  Braxley  was  Indicted  up<m  the  charge 
of  felony,  "the  case  w^s  tried  upon  the  hy- 
pothesis tbat  the  Indictment  contained  two 
counts;  tbe  first  charging  tbe  defendant  as 
peri)etrator  of  the  crime  of  bur^ry,  and 
the  second  as  accessory  before  tbe  fact,  by 
counseling  others  to  commit  tbe  offense:  The 
Jury  returned  a  verdict  as  follows: 

"We,  tbe  jorv,  find  the  defendant  not  guilty 
OS  charged  in  the  first  count  in  the  indictment 
"J.  B.  Stembridge,  Foreman. 

"We  the  jury,  find  the  defendant  guilty  as 
charged  in  the  second  count  in  the  indictment, 
and  recommend  that  he  be  punished  as  for  a 
misdemeanor. 

"J.  B.  Stembrldge^  Foreman." 

A  motion  for  a  new  trial  was  made,  and 
tbe  defendant  exoei>ted  to  the  Judgment  over- 
ruling tbe  motion.  As  necessary  to  a  proper 
dedslon  of  tbe  case,  the  Court  of  Appeals  cer- 
tified to  this  court  two  questions,  the  first  of 
which  refers  to  section  954  of  tbe  Penal  Code 
of  this  state  and  tho  construction  placed 
thereon  In  former  dedslonB  of  this  court; 
and  it  is  asked,  in  view  of  tbe  section  of  tbe 
Code  and  In  tbe  light  of  tbe  dedslons: 

"Is  a  count  in  an  indictment  in  which  it 
is  not  stated,  either  literally  or  in  substance, 
that  the  charge  which  ia  preferred  is  made  'in 
the  name  and  behalf  of  the  citizens  of  Georgia/ 
subject  to  demurrer  because  of  this  omission? 

The  words  quoted  were  omitted  from  tbe 
alleged  second  count  In  1  Cutty's  Criminal 
Law,  I  249,  it  la  said: 

"It  is  frequently  advisable,  when  the  crime 
is  of  a  complicated  nature,  or  It  is  uncertain 
whether  the  evidence  will  support  the  higher 
and  more  criminal  part  of  the  charge,  or  charge 
precisely  as  laid,  to  insert  two  or  more  counts 
in  the  indictment  •  •  •  Every  separate 
count  should  charge  the  defendant  as  if  he  had 
committed  a  distinct  offense,  because  it  is  upon 
the  principle  of  the  joinder  of  offense  that  the 
joinder  of  counts  (s  admitted." 

See,  also,  State  v.  Longly,  10  Ind.  482,  484 ; 
Keech  v.  State,  16  Fla.  591;  State  v.  Lyon, 
17  Wis,  237;  State  v.  Phelps,  65  N.  C.  450. 
Under  the  common  law,  though  there  might 
be  several  counts  In  an  Indictment,  U  the  evl- 
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dence  authorized  a  conviction  under  any  one 
count  and  not  under  the  others,  the  defend- 
ant could  be  couTicted  under  the 'count  that 
was  supported  by  the  evidence,  notwithstand- 
ing his  acquittal  under  all  the  other  counts. 
See  1  Bishop's  New  Criminal  Procedure,  { 
421  et  seq.,  and  cases  cited.  There  was  am- 
ple reason  why  each  count  should  be  as  com- 
plete as  if  there  were  but  one  count  in  the 
indictment.  While,  by  making  special  refer- 
ence in  one  count  to  some  material  thing  ex- 
pressed in  a  preceding  count,  the  necessity  oi 
repeating  the  exact  matter  so  referred  to 
might  be  avoided,  yet,  if  there  were  no  such 
express  reference,  the  matter  so  alleged  in 
the  preceding  count  could  not,  by  mere  con- 
struction, be  Imported  into  the  second  count. 
This  rule  Is  still  adhered  to  in  this  state, 
even  as  applied  to  civil  cases,  where  plead- 
ings are  not  so  strictly  construed  as  in  crimi- 
nal cases.  Watters  v.  Hertz,  135  Ga.  814,  70 
S.  E.  343;  Train  v.  Emerson,  137  (Ja.  730,  74 
S.  B.  241.  Section  054  of  the  Penal  Code  de- 
clares: 

"Every  indictment  or  accusation  of  the  grand 
jury  shall  be  deemed  sufficiently  technical  and 
correct,  which  states  the  offense  in  the  terms 
and  language  of  this  Code,  or  so  plainly  that 
the  nature  of  the  offense  charged  may  be  easily 
understood  by  the  jury.  The  form  of  every  in- 
dictment   or   accusation    shall   be    as    follows: 

'Georgia,    County.      The    grand    jurors 

selected,  chosen,  and  sworn  for  the  county  of 

,  to  wit: ,  in  the  name  and  behalf 

of  the  citizens  of  Georgia,  charge  and  accuse  A. 
By  of  the  county  and  state  aforesaid,  with  the 

offense  of ;   for  that  the  said  A.  B.  (here 

state  the  offense,  and  the  time  and  place  of 
committing  the  same,  with  sufficient  certainty), 
contrary  to  the  laws  of  said  state,  the  good 
order,  peace  and  dignity  thereof.'  If  there 
should  be  more  than  one  count,  each  additional 
count  shall  commence  with  the  following  form: 
'And  the  jurors  aforesaid,  in  the  name  and  be- 
half of  the  citizens  of  Georgia,  further  charge 
and  accuse  the  said  A.  B.  with  having  com- 
mitted the  offense  of (here  state  the  of- 
fense as  before  directed) ;    for  that,' "  etc. 

This  is  the  identical  language  of  division 
14,  {  1,  of  the  act  approved  December  23, 
1833  (Acts  1833,  p.  203),  and  has  been  in- 
cluded In  each  of  the  several  Penal  Codes. 
The  language  of  the  Code  section  under  con- 
sideration is  therefore  that  of  the  statute; 
and  If  it  varies  in  substance  from  the  com- 
mon law,  the  latter  must  be  considered  as 
changed  to  the  extent  of  the  variance.  Ao-, 
cording  to  the  language  of  this  statute,  the 
form  of  indictments  is  declared.  According 
to  the  form  In  the  event  of  there  being  a 
single  count,  it  is  essential  that  the  offense 
should  be  stated,  "in  the  name  and  behalf  of 
the  citizens  of  Georgia."  These  are  words  of 
substance,  as  much  so  as  would  be  the  name 
of  a  plaintiff  in  a  civil  ca|e.  If  the  words 
quoted  are  words  of  substance  in  an  indict- 
ment in  which  there  is  but  a  single  count, 
they  are  also  words  of  substance  In  succes- 
sive counts;  and  if  each  count  is  to  be  re- 
garded as  separate  and  distinct  from  the 
other,  it  is  improper  to  omit  them  from  the 
several  counta.    Being  words  of  substance, 


their  omission  could  not  be  supplied  by  con- 
struction or  imported  by  implication  from 
some  other  count,  for  the  reason,  as  Indicat- 
ed above,  that  the  substance  of  one  count 
c&nnot  be  embodied  into  a  separate  count  by 
mere  construction.  We  should  not  follow  the 
ruling  made  in  Loyd  t.  State,  45  Ga.  57. 
That  was  a  case  in  which  the  second  count 
omitted  the  words,  prescribed  In  the  form, 
"and  the  Jurors  aforesaid,  in  the  name  and 
behalf  of  the  citizens  of  Georgia."  There 
was  a  demurrer  to  the  indictment,  on  the 
ground  that  the  second  count  "did  not  begin 
and  conclude  in  the  form  required  by  law." 
In  the  opinion,  on  this  ground  of  demurrer, 
McCay,  J.,  said : 

"Our  Code,  even  as  to  the  substantial  aver- 
ments of  an  indictment,  only  requires  that  tbey 
should  be  stated  so  as  to  be  easily  understood 
by  the  jury.  Code,  {  4635.  And  it  seems  di- 
rectly contrary  to  the  spirit  of  this  enactment 
to  require  that  the  merely  formal  parts  of  tb^ 
indictment  shall  conform  to  the  letter  to  a 
provision  the  sole  object  of  which  was  to  make 
unnecessary  the  cumbrous  formahty  of  the  oom- 
mon-law  proceedings." 

This  decision  was  by  two  judges,  and  not 
controlling.  It  was  referred  to  and  disap- 
proved by  Lewis,  J.,  in  the  case  of  Hardin  v. 
State,  106  Ga.  386,  32  S.  E.  365,  71  Am.  St. 
Rep.  269.  The  former  case  of  Home  v. 
State,  37  Ga.  80,  92  Am.  Dea  49,  by  an  en- 
tire bench  of  three  judges,  seems  to  have  been 
overlooked  by  Judge  McCay.  That  was  a 
case  where  a  motion  was  made  .in  arrest  of 
judgment.  It  was  held  that  under  section 
4536  of  the  Revised  Code  of  1863,  which  de- 
clared, among  other  things,  that  exc^>tlons 
which  go  merely  to  the  form  of  the  indict- 
ment shall  be  made  before  trial,  and  will 
not  be  good  In  arrest  of  judgment,  the  omis- 
sion from  the  indictment  of  the  words,  *in 
the  name  and  behalf  of  the  citizens  of 
Georgia"  was  not  cause  for  arresting  the 
judgment;    but  it  was  further  said: 

"If  these  words  be  omitted,  on  objection  tak- 
en at  the  proper  time  the  mdictment  will  l>e 
quashed." 

In  the  case  of  Tarver  t.  State,  123  Ga. 
494,  61  S.  E.  501,  the  Indictment  omitted  to 
allege  the  place  of  residence  of  the  defend- 
ant, in  compliance  with  the  form  prescribed 
in  section  954  of  the  Penal  Code.  A  demur- 
rer was  filed  to  the  indictment,  on  the  ground 
that  It  omitted  to  state  the  residence  of  the 
defendant.  The  demurrer  was  overruled, 
and,  on  exertion,  this  court  affirmed  the 
judgment  of  the  trial  court.  The  rallns 
was: 

"The  Constitution  of  Geor^a  requires  that 
all  criminal  cases  shall  be  tried  in  the  connty 
where  the  crime  was  committed.  The  residence 
of  the  defendant  is  wholly  immaterial  to  the 
fixing  of  the  venue.  Although  the  form  of  the 
indictment  prescribed  in  Penal  Code,  S  929, 
contains  an  averment  of  residence  of  the  de- 
fendant, the  omission  of  such  averment  in  an 
indictment  will  not  be  ground  for  ouashing  the 
indictment,  where  it  conforms  in  all  other  par- 
ticulars with  tlie  prescrilied  form,  and  the 
offense  is  plainly  described  in  the  language  of 
the  statute." 
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The  matter  omitted  In  tbat  case  from  the 
Indictment  was  very  different  from  the  omis- 
sion of  matter  of  substance  required  by  the 
form,  such  as  stating  the  identity  of  the 
parties,  so  to  speak,  in  behalf  of  whom  the 
charge  against  the  defendant  was  made.  In 
the  opinion,  Evans,  J.,  while  discussing  the 
case  of  Hardin  v.  State,  supra,  and  other 
eartier  cases,  among  which  were  mentioned 
the  case  of  Loyd  v.  State,  supra,  used  lan- 
guage to  the  effect  that  if  the  ruling  in 
Hardin  v.  State,  supra,  was  in  conflict  with 
the  earlier  decisions,  it  must  yield  to  the 
older  decisions.  This  expression  could  not 
have  applied  to  the  Loyd  Case,  which,  al- 
though older,  was  rendered  by  only  two 
Judges.  In  the  case  of  Hardin  r.  State,  su- 
pra, It  was  held  that  an  Indictment  which 
omitted  words  prescribed  in  the  form,  "con- 
trary to  the  laws  of  the  state,  the  good  or- 
der, peace,  and  dignity  thereof,"  was  defec- 
tive and  subject  to  be  quashed  on  demurrer. 
See,  also,  Bulloch  v.  State,  10  Ga.  47,  61,  64 
Am.  Dec:  369. 

It  follows  that  the  first  question  propound- 
ed by  the  Court  of  Appeals  should  be  an- 
swered in  the  affirmative. 


(143  Ga.  728) 

POWELL  et  al.  ▼.  HETMAN  et  sL 
(No.  462.) 

(Supreme  Court  of  Georgia.     July  17,  1915.) 

(Syllabus  by  the  Court.) 

1.  Trusts  «=5>125— Extent— Dbedb  —  Lu* 
Estate. 

A  deed  from  .  Georgia  S.  Hookey,  dated 
September  13,  1864,  conveyed  certain  real  es- 
tate in  the  city  of  Augusta  to  Louis  A.  Dugas, 
in  trust  for  Catherine  M.  Hookey  for  life,  with 
the  power  of  appointment  on  her  death  to 
such  person  or  persons  or  for  such  purpose  or 
purposes  as  she  should  by  her  last  will  and 
testament  execute,  designate,  and  appoint. 
Meld,  that  the  trust  thus  created  was  limited 
to  the  life  estate  conveyed  to  Catherine  M. 
Hookey. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
EWg.  i  168 ;   Dec.  Dig.  <S=»125.] 

2.  Wills  €=>669— Legal  Estate— Gseatton. 

The  will  of  Catherine  M.  Hookey,  dated 
AprU  11,  1883,  created  a  Ufe  estate  in  her 
husband  and  her  daughter,  Helena  S.  Hookey 
(who  afterwards  married  Frank  Powell),  and 
upon  the  death  of  these  two  the  property  was 
to  be  sold  and  the  proceeds  divided  as  follows: 
$1,000  to  Catherine  M.  Sweigan,  and  the  re- 
mainder among  the  children  of  Helena,  or, 
should  Helena  die  without  issue,  the  share  de- 
'  vised  to  her  was  to  be  divided  among  the  chil- 
dren of  the  testatrix  in  life  at  the  date  of 
the  death  of  Helena.  Held,  that  the  estate 
thus  created  was  a  legal  estate,  and  not  an 
equitable  one. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  S§  1575,  1576;    Dec.  Dig.  ®=>669.] 

3.  Infants  «=s>39— Remaindebs  «=9l6— Sale 
OF  Legal  Estaik— Sdpebios  Ooubt— JxnoB- 
DICnON   IN   Cbaubebs. 

A  judge  of  the  superior  court  at  chambers 
has  no  authority,  on  petition  in  vacation,  to 
order  a  sale  of  the  legal  estate  of  minors,  nor 
do  the  minors  become  wards  in  chancery.    Webb 


V.  Hicks,  117  Ga.  SSH.  43  3.  E.  738.  Nor  has 
a  judge  of  the  superior  court  authority  in  cham- 
bers to  dispose  of  the  property  of  adult  con- 
tingent remaindermen. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  §§  85-89:  Dec.  Dig.  <S=s>39;  Re- 
mainders, Cent  Dig.  $  11;  Dec.  Dig.  ®=3l6.] 

4-  Infants  «=>39— Sale  of  Legal  Estate- 
Superior  Court— Jurisdiction  in  Chak- 

BBBS. 

The  order  of  sale  and  reinvestment  in  this 
case,  having  been  granted  at  chambers,  is  ab- 
solutely void. 

[Ed.  Note. — ^For  other  cases,  see  Infants,  Cent 
Dig.  §1  85-89;   Deo.  Dig.  <8=939.] 

6.  Infants  <3=>3&— Sale  of  Lbqal  Estate- 
Void  Obdkr— Confirmation.  , 

Equity  will  not  confirm  a  void  order,  un- 
less it  is  made  to  appear  that  the  rights  of 
none  of  the  parties  interested  will  be  injured; 
and  therefore  it  was  incumbent  on  the  plain- 
tiffs in  the  present  action  to  show  the  propriety 
of  the  sale  of  the  property  in  Richmond  coun- 
ty and  reinvestment  of  the  proceeds  in  Atlanta, 
and  to  show  that  the  minors  and  contingent  re- 
maindermen would  not  be  injured  thereby. 
There  was  no  allegation  in  the  petition  to  this 
effect 

lEid.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  §§  85-89 ;   Dec  Dig.  <8=>39.] 

6.  Petition— Demurrer. 

There  is  no  equity  in  the  petition,  and  the 
same  should  have  been  dismissed  on  demurrer. 

ETrror  from  Superior  Court,  Rldmiond 
County;  H.  C.  Hammond,  Jndge. 

Action  by  G.  B.  Heyman  and  others  against 
F.  A.  Powell,  trustee,  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   Reversed. 

R.  B.  Blackburn,  of  Atlanta,  for  plaintiffs 
In  error.  Pierce  Bros,  and  Irvln  Alexander, 
all  of  Augusta,  for  defendants  In  error. 

HILL,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(XO  Oa.  6S» 

SEABOARD  AIR  LINE  RY.  v.  McUICHAELl 

(No.  441.) 

(Supreme  Court  of  Georgia.    July  3,  1915. 

Rehearing  Denied  July  21,  1916.) 

(Syttabui  hy  the  Court.) 

1.  Master  and  Servant  ie=>a8  —  Existence 
OF  Relation— OoNDUcyroB  Off  Duty. 

Where  a  freight  train  conductor  of  a  rail- 
road company,  engaged  in  the  handling  and 
transportation  of  articles  of  interstate  commerce, 
is  compelled,  under  the  operation  of  the  16-hour 
law,  to  take  a  side  track,  where  his  train  is  tied 
up  until  taken  in  charge  by  a  conductor  of  an- 
other train,  the  two  trains  being  there  consoli- 
dated, and  the  conductor  first  referred  to,  un- 
der the  terms  of  his  employment  by  the  compa- 
ny, has  the  right  to  travel  deadhead  on  the  con- 
sohdated  train  to  the  point  of  his  destination, 
from  which  it  is  his  duty  to  bring  out  another 
train  as  conductor  to  the  initial  point  and 
where,  at  a  station  between  the  point  at  which 
the  first-mentioned  train  is  tied  up  and  its  desti- 
nation, the  conductor  thereof,  at  the  request  of 
the  active  conductor  in  charge  of  the  consolidat- 
ed train,  undertakes  to  perform  the  work  of  a 
brakeman  in  coupling  and  uncoupling  cars, 
which  is  necessary  for  the  handling  and  switch- 
ing of  them,  the  conductor  thus  undertaking  to 
do  the  work  of  a  brakeman  being  in  the  pay  of 
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the  company  at  the  time  of  rendering  such  serv- 
ioes,  he  is  not  a  mere  volunteer;  and  if  the 
work  wMch  he  is  attempting  to  do  subserves  the 
interest  of  the  employer  company,  and  he  is  in- 
jured while  in  the  performance  of  such  work 
through  the  negligence  of  the  company's  other 
employes,  he  can  maintain  a  suit  for  damages 
against  the  company  under  the  provisions  of  the 
federal  Elnployers'  Liability  Act  of  1008  (Act 
April  22,  1908,  c.  149,  35  Stat  65  [Ciomp.  St. 
1913,  i§  8657-8666]). 

[ISd.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  §§  144-161;   Dec.  Dig, 
8&] 

2.  TKIAL  «=>252— lNSTET7CnON»— Appuoabil- 
TTT  TO  Evidence. 

There  being  no  evidence  in  this  case  to  show 
that,  in  attempting  to  uncouple  the  cars  for  the 
purpose  of  switching,  there  was  any  emergency 
existing,  the  court  erred  in  instructing  the  jury 
upon  that  subject  and  its  effect  u{>on  the  plain- 
tifF's  case. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  a  605,  596-612;  Dec.  Dig.  «=>252.] 

3.  Trial  «=:263— Inbtbdctions— Appuoabu/- 
ity  to  evidircx. 

Both  the  plaintiff  and  the  defendant  intro- 
duced in  evidence  certain  rules  of  the  company. 
There  was  no  question  that  the  comiMUiy  had 
made  and  formulated  rules.  That  being  true, 
the  court  should  not  have  submitted  to  the  jury, 
as  a  question  for  them  to  decide,  whether  or  not 
the  company  had  made  rules  for  the  guidance 
and  control  of  its  employes. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  iS  61»-«23;  Dec.  Dig.  «=>253.] 

4.  Master  and  Skbvant  «=»291— iNJimiKS  to 
Servant— Imbtbuctions—Affljcabiutt  to 
Evidence. 

A  charge  to  the  jury,  "that  those  rules,  so 
lolig  as  they  are  reasonable  and  lawful,  are  bind- 
ing upon  the  employes  of  the  company,"  does  not 
necessarily  import  that  the  reasonableness  of  the 
rules  is  left  to  the  jury  for  determination.  If 
counsel  for  the  movant  had  desired  the  court  to 
pass  explicitly  upon  the  question  whether  the 
rules  were  reasonable  or  not,  they  should  have 
so  requested. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gf  1133,  1134,  1136-1146; 
Dec.  Dig.  «=9291.] 

5.  Appeal  and  Ebbob  $=3750— Absiqnment 
OP  Ebbob  —  Questions  Raised  —  Veboict 

CONTBABT  to  CHABOB. 

A  complaint  that  the  jury  found  contrary  to 
a  certain  part  of  the  court's  charge  amounts 
merely  to  the  complaint  that  the  verdict  is  con- 
trary to  law,  and  raises  no  other  question  for 
the  determinntion  by  this  court  than  that  raised 
in  the  general  ground  that  the  verdict  is  contra- 
ry to  law  and  contrary  to  the  evidence. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
.  Error,  Cent  Dig.  {$  3074-3083;  Dec.  Dig,  «=» 
760.] 

(Additional  Byllabui  by  Editorial  Staff.)- 

6.  WoBDS  and  Phbases— "Emeboenot." 

An  "emergency"  is  a  sudden  or  unexpected 
necessity,  requiring  immediate  or  at  least  quick 
action— citing  Words  and  Phrases,  First  and 
Second  Series,  Emergency. 

E>rror  from  Superior  Conrt,  Crisp  County ; 
W.  P.  6«6rge,  Judge. 

Action  by  W.  B.  McMichael  against  the 
Seaboard  Air  Line  Hallway.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Be- 
versed. 


I  W.  B.  McMichael  brought  snK  against  the 
Seaboard  Air  Line  Railway  for  i)er8onal  in- 
juries which  he  alleged  he  sustained  In  con- 
sequence of  the  negligence  of  the  defendant's 
agents  and  employes.  It  was  alleged  In  the 
petition  that  the  plaintiff  was  the  conductor 
of  a  freight  train  engaged  In  the  handling  of 
Interstate  shipments  of  freight  between  At- 
lanta, Oa.,  and  Birmingham,  Ala.  On  the 
11th  day  of  October,  1912,  he  left  Atlanta  for 
Birmingham  In  charge  of  a  designated  train, 
known  as  train  No.  706 ;  and  when  he  reach- 
ed Coal  City,  Ala.,  a  station  on  the'  line  of 
the  defendant's  railway  between  Atlanta  and 
Birmingham,  his  train  took  a  side  trade, 
where  It  remained  tied  up  under  the  operation 
of  the  16-hour  law,  and  there  awaited  the 
arrival  of  another  freight  train,  knofwn  as 
train  No.  709,  In  charge  of  one  S.  L  Blgham 
as  conductor.  Upon  the  arrival  of  train  709 
at  Coal  City,  about  five  hours  later,  the  two 
trains  were  consolidated,  and  this  consolidat- 
ed train  proceeded  with  both  engines  attach- 
ed In  front ;  the  engine  of  train  706,  the  dead 
train,  being  In  the  rear  of  the  engine  of  train 
709.  With  the  train  thus  made  up  they  pro- 
ceeded to  Alton,  Ala.,  another  station  on  the 
defendant's  line  of  railway.  At  Alton  It  be- 
came necessary  to  do  certain  Bwitchlns.  Hie 
flagman  of  train  709  was  sent  bade  to  guard 
the  rear  of  the  train.  Blgham  was  crippled, 
and  unable  to  efficiently  discharge  the  duties 
of  conductor  and  look  after  the  coupling  and 
uncoupling  of  cars.  At  the  order  and  re- 
quest of  Blgham,  and  because  of  that  conduc- 
tor's physical  condition,  and  because  It  was 
plaintiff's  duty  to  do  so.  In  order  that  de- 
fendant's property  might  be  protected  and  its 
Interests  subserved,  plaintiff  undertook  to  unr 
couple  cars,  made  necessary  by  having  to 
leave  some  of  the  cars  out  of  the  train  at 
Alton.  After  two  switches  had  been  made^ 
and  while  plaintiff  was  between  two  of  the 
cars,  and  while  his  presence  there  was  known, 
or  should  have  been  known,  to  Conductor  Big- 
ham,  and  the  engineers  and  firemen  of  both 
engines  which  were  attached  to  the  train,  and 
without  any  signal  being  given  by  plaintiff 
(which  signal  should  have  been  awaited  by 
each  and  all  of  said  train  crew),  and  without 
any  signal  from  any  one  having  authority  to 
give  a  signal,  the  oars  were  violently  shoved 
back  by  the  two  engines;  and  the  plaintiff, 
who  was  standing  on  the  dead  blocks  between 
the  two  cars.  In  order  to  save  himself  from 
the  Impending  danger  brought  about  by  tbe 
Improper  and  negligent  backing  of  the  cars, 
tried  to  throw  himself  from  the  track,  but 
his  left  foot  was  caught  and  mangled  by  the 
wheels  of  the  train.  The  defendant  filed  Its 
answer,  denying  the  material  allegations.  In- 
cluding all  charges  of  negligence  contained 
In  the  petition.  On  tbe  trial  the  Jury  return- 
ed a  verdict  for  the  plaintiff.  A  motion  for  a 
new  trial  was  overruled,  and  the  defendant 
excepted. 
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SEABOARD  AIR  LINE  RY.  v.  McMICHAEIi 


Whipple  &  McKenzie,  of  Cordele,  and  E.  A. 
Hawkins,  of  Amerlcns,  for  plaintUf  In  enor. 
F.  G.  Boatwright,  of  Cordele,  and  3.  B.  Hall, 
of  Macon,  for  defendant  In  error. 

BECK,  3.  (after  stating  the  facts  as 
above).  [1]  1.  Error  Is  assigned  npon  the  fol- 
lowing charge  of  the  court  to  the  Jury: 

"I  charge  yon  that  if  yon  believe  it  to  be  the 
trnth  of  this  case  that  on  this  particular  occa- 
sion this  plaintiff  was  engaged  by  the  conductor, 
and  was  employed  by  the  conductor  to  assist  in 
cutting  out  and  in  switching  cars  at  Alton,  Ala., 
and  if  you  believe  it  to  be  the  truth  of  this  case 
that  this  plaintiff  did,  in  response  to  that  request, 
or  that  demand,  or  that  command,  made  npon 
him,  actually  engage  in  the  work  of  cutting  out, 
and  switching  out,  and  bleeding  the  air  on  those 
cars,  performing  the  duties  ordinarily  required 
of  a  brakeman,  if  you  believe  that  to  be  the 
truth  of  this  case,  and  if  you  believe  that  in  so 
doing  it  was  necessary,  on  account  of  a  certain 
emergency  whidi  the  plaintiff  contends  was  then' 
and  there  existing,  for  him  so  to  do,  if  yon  be- 
lieve that  to  be  the  truth  of  this  case,  and  if  yon 
further  find  it  to  be  the  truth  of  the  case  that  in 
so  doing  he  was  subserving  the  interest  of  the 
master  and  promoting  the  work  of  the  master, 
then  I  charge  you  that  the  plaintiff  would  not 
necessarily  be  a  volunteer,  and  you  would  be  au- 
thorized under  those  circumstances  to  find  that 
the  plaintiff  was  not  a  volunteer,  within  the 
meaning  of  the  law  defining  such.  Now,  as  to 
■whether  any  emergency  existed  for  a  conductor 
to  call  any  other  employ^  to  his  assistance  in 
cntting  out  and  switchmg  the  cars  at  Alton,  Ala., 
or  as  to  whether  or  not  he  did  call  any  other 
employ^,  or  engage  any  other  employ^,  or  wheth- 
er or  not  he  did .  call  on  or  engage  the  plaintiff, 
npon  those  questions,  disputed  issues  of  fact, 
nothing  that  I  have  saidj  or  ma^j  say,  is  to  be 
considered  by  you  as  any  intimation  whatever  tm 
to  what  is  the  truth  of  any  issue  of  fact." 

It  is  insisted  that  this  charge  was  errone- 
ous, because'tbe  conductor  actirely  in  charge 
of  the  train  had  no  authority  to  employ  the 
plaintiff  to  assist  in  switching  cars,  and  if  the 
plaintiff  assisted  In  .  switching  cars  under 
said  employment  he  was  a  volunteer,  and  be- 
cause there  was  no  evidenoe  whatever  of  the 
existence  of  an  emergency  at  the  time  the 
plaintiff  undertook  to  do  the  work  of  a  brake- 
man  in  coupling  and  uncoupling  the  cars,  as 
the  defendant  had  provided  men  and  means 
tor  swltdillig  cars,  and  it  was  not  fpr  the 
plaintiff  to  say  that  he  was  serving  the  In- 
terests of  the  company  in  performing  that 
work. 

Those  portions  of  the  federal  Employers' 
Liability  Act  of  1908,  under  the  provisions  of 
which  this  suit  is  brought  and  the  defendant 
sought  to  be  held  liable  to  the  plaintiff  for 
the  injuries  received,  are  as  follows: 

"Sec.  1.  That  every  common  carrier  by  rail- 
road while  engaging  in  commerce  between  any 
of  the  several  states  or  territories,  or  between 
aijy  of  the  states  and  territories,  or  between  the 
District  of  Columbia  and  any  of  the  states  or 
territories,  or  between  the  District  of  Columbia 
or  any  of  the  states  or  territories  and  any  for- 
eign nation  or  nations,  shall  be  liable  in  dam- 
ages to  any  person  suffering  injury  while  he  is 
employed  by  such  carrier  in  such  commerce,  or, 
in  case  of  the  death  of  such  employe,  to  his  or 
her  personal  representative,  for  the  benefit  of 
the  surviving  widow  or  husband  and  children  of 
■och  employe,    •    •    •    and,  if  none,  then  of  the 


next  of  kin  dependent  upon  such  employ^,  for 
such  injury  or  death  resulting  in  whole  or  In 
part  from  the  negligence  of  any  of  the  ofQceia. 
agents,  or  employes  of  such  carrier,  or  by  rea- 
son of  any  defect  or  insufficiency,  due  to  its  neg* 
ligence,  in  its  cars,  engines,  appliances,  machin- 
ery, track,  roadbed,  works,  boats,  wharves,  or 
other  equipment.    •    •    • 

"Sec.  3.  That  in  all  actions  hereafter  brought 
against  any  such  common  carrier  by  railroad  un- 
der or  by  virtue  of  any  of  the  provisions  of  this 
act,  to  recover  damages  for  personal  injuries  to 
an  employe,  or  where  such  injuries  have  resulted 
in  his  death,  the  fact  that  the  employ^  may  have 
been  guilty  of  contributory  negUgence  shall  not 
bar  a  recovery,  but  the  damages  shall  be  dimin- 
ished by  the  jury  in  proportion  to  the  amount  of 
negligence  attributable  to  such  employe:  Pro- 
vided, that  no  such  employe  who  may  be  injured 
or  -killed  shall  be  held  to  have  been  guilty  of  con- 
t'ribntory  negli^nce  in  any  case  where  tiie  viola- 
tion by  such  common  carrier  of  any  statute  en- 
acted for  the  safety  of  employes  contributed  to 
the  injury  or  death  of  such  employe." 

Under  the  provisions  of  this  act,  and  the 
testimony  of  the  plaintiff  relative  to  the 
circumstances  under  which  he  undertook  to 
do  the  work  In  which  he  was  engaged  at  the 
time  he  received  the  injuries  complained  of, 
we  do  not  think  that  he  could  be  called  a 
mere  volunteer.  If  he  was  a  mere  volunteer, 
he  was  not  entitled  to  recover  at  alL  The 
act  is  designed  to  afford  remedies  to  em- 
ployes who  are  injured  in  the  service  of  the 
employer  whose  liability  for  injuries  re- 
ceived In  service  is  asserted.  Oniat  McMlch- 
ael  was  the  employ^  of  the  defendant  com- 
pany at  the  time  of  receiving  his  injuries  can 
scarcely  be  questioned.  He  was  a  freight 
train  conductor  in  active  charge  of  the  train 
running  from  Atlanta,  6a.,  to  Birmingham, 
Ala.,  until  he  reached  Coal  City,  where  he 
was  tied  up  by  the  operation  of  the  16-honr 
law,  and  where,  under  instructions,  he  took  a 
side  track  with  his  train  and  awaited  the  ar- 
rival of  a  following  freight  train,  upon  which 
he  was  to  travel  deadhead  to  Birmingham, 
from  which  last-mentioned  place  it  would 
then  become  his  duty  to  bring  out  another 
train  on  his  trip  to  Atlanta.  But  while  It  Is 
true  that  he  could  travel  deadhead  (for  the 
16-hour  lavtt  prevented  his  continuance  In 
charge  of  a  moving  train)  and  receive,  though 
traveling  deadhead,  his  mileage  as  a  conduc- 
tor, he  was  still  an  employe  of  the  railroad 
and  the  defendant  company^  was  his  em- 
ployer. He  could  have  ridden  and  remained 
in  the  caboo.se  during  the  remainder  of  thf 
journey  to  Birmingham,  and  while  riding  in- 
active in  the  caboose  he  might  in  some  re- 
spects have  occupied  a  position,  relatively  to 
the  company  and  Its  liabilities,  similar  to 
that  of  a  passenger  on  a  passenger  train; 
but  he  did  not,  by  leaving  the  caboose,  and  by 
not  standing  upon  his  rights  to  travel  In  the 
caboose  as  a  passenger,  lose  entirely  his 
character  of  employe.  If  he  saw  fit,  npon 
request  of  the  conductor,  to  perform  serv^ 
ices  for  the  company  which  were  useful  and 
necessary  at  the  time  under  all  the  circum- 
stances, he  should  not  be  treated  as  a  mere 
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volunteer,  or  as  a  stranger' who  had  been  em- 
ployed for  the  occasion  by  the  conductor. 

The  conductor  would  not  have  had  the 
right  to  engage  a  mere  stranger  who  was  not 
in  the  employment  of  the  defendant  company. 
The  employer  has  the  right  to  say  who  shall 
be  one  of  its  employes — has  a  rignt  to  con- 
sider the  character,  intelligence,  and  other 
qualifications  of  a  man  before  he  is  permitted 
to  enter  upon  his  service.  But  this  plaintiff 
had  been  taken  into  the  employment  of  the 
company,  and  it  was  a  question  for  the  Jury 
to  say  whether  or  not  he  was  injured  while 
In  the  service-  of  the  company,  doing  proper 
work  for  it  under  the  circumstances,  and 
whether  he  received  injuries  in  consequence 
of  the  negligence  of  the  defendant  company 
or  Its  employes.  As  to  who  are  employes  en- 
titled to  the  protection  of  the  statute  under 
which  this  action  is  brought,  see  Thornton's 
Federal  Employers'  liability  and  Safety  Ap- 
pliance Acts,  §  35  et  seq.,  and  the  authorities 
cited.  See,  also,  Dougherty's  Liability  of 
Railroads  to  Interstate  £lmploy6s,  §  18,  and 
authorities  cited.  Whether  Conductor  Big- 
ham  was  physically  able  to  perform  the 
duties  incumbent  ^upon  him  in  the  position 
which  he  held  with  the  company  was,  under 
all  the  evidence,  a  question  for  the  Jury;  and 
if  be  was  suffering  from  physical  disabili- 
ties, that  fact  could  be  considered  in  connec- 
tion with  the  question  whether  or  not,  at  the 
time  he  received  his  injuries,  the  plaintiff 
was  performing  labor  and  service  in  the  in- 
terest of  the  defendant  company. 

[2]  2.  There  is,  however,  one  portion  of 
this  charge  which  we  do  not  think  was.  au- 
thorized by  the  evidence  in  the  case ;  and  that 
is  the  portion  which  submits  to  the  Jury  the 
question  as  to  whether  there  was  an  emer- 
gency, and  as  to  whether  or  not  the  plaintiff 
attempted  to  perform  the  services  under- 
taken by  him  in  an  emergency,  and  further 
instructs  the  Jury  as  to  the  effect  of  this 
fact  upon  the  case  and  the  plaintiff's  right  to 
recover  if  they  should  find  that  an  emergency 
existed.  We  do  not  think  that  there  is  any 
evidence  to  authorize  the  charge  upon  the 
subject  of  emergency.  Relatively  to  whether 
or  not  there  was  an  emergency,  the  plaintiff, 
after  testifying  that  in  compliance  with  the 
16-hour  law  his  train  was  ordered  to  be  con- 
solidated with  Conductor  Blgham's  train  at 
Coal  City,  and  proceed  from  that  point  with 
Bigham  and  his  crew  in  charge,  further  tes- 
tified, as  to  the  circumstances  at  the  time 
he  went  between  the  cars  where  he  received 
his  injuries: 

"We  went  on  over  to  Alton,  the  6rst  place 
there  was  any  switching  to  be  done,  and  Mr. 
Bigham  asked  me  to  help  him  do  the  switching, 
as  these  cars  had  been  in  my  train,  and  I  knew 
exactly  where  they  stood,  and  bis  flagman  had 
gone  back,  and  he  had  nobody  but  a  negro  brake- 
man  to  help  him,  and  so  me  and  my  flagman  and 
his  negro  brakeman  were  switching  the  cars.  I 
was  doing  the  cutting  of  the  cars  in  switching, 
and  my  flagman  and  bis  brakeman  were  riding 


them,  one  the  main  line,  and  one  the  side  track. 
We  were  kicking  them  into  the  brickyard  track. 
Alton  is  right  on  the  top  of  a  hill ;  it  is  do-wn- 
hill  in  this  brickyard,  and  it  is  downhill  on  the 
main  line,  and  the  cars  had  to  t>e  rode  on  both 
tracks ;  and  the  switching  that  was  made  I  cut 
the  cars  and  gave  the  signal ;  there  were  no  sig- 
nals made,  except  from  me  and  Mr.  Bigham;  he 
took  the  signals  from  me,  was  standing  atwnt  15 
or  20  feet  from  the  railroad.  We  iiad  kicked 
two  into  the  brickyard  track,  and  one  I  think 
back  to  the  main  line,  and  had  kicked  two  more 
on  the  brickyard  track,  and  then  shoved  down  to 
cut  off  some  on  the  main  line,  and  his  bnakeman 
was  cutting  them  on  the  main  line ;  we  had  one 
more  car  to  put  in  the  brickyard,  and  I  went  to 
go  into  the  brickyard,  and  they  had  dead  blocki 
on  these  two  cars ;  and  in  order  to  cnt  this  air 
I  had  to  get  on  these  dead  blocks  on  my  knees, 
and  I  was  reaching  over  to  get  the  angle  cod^ 
and  just  as  I  reached  over  the  engine  gave  a 
push  back  and  caused  me  to  either  have  to  go 
out  on  my  head  or  throw  myself  backwards,  and 
I  threw  myself  back  that  way  [indicating],  try- 
ing to  throw  myself  from  between  the  cars,  and 
my  left  foot  was  caught  under  the  wheel  and  wu 
mashed  all  to  pieces." 

[6]  This  evidence  might  show  that  the  de- 
parture of  the  train  from  Alton  on  its  way  to 
Birmingham  could  be  expedited,  so  as  to  en- 
able the  train  to  arrive  more  nearly  on  time, 
tr  the  plaintiff  would  give  the  assistance 
wlilch  he  testified  was  requested  of  him;  but 
there  is  nothing  In  this  testimony  to  show 
that  such  a  state  or  combination  of  dream- 
stances  existed  as  to  amount  to  an  emergen- 
cy. The  word  "emergency"  Is  thus  defined  in 
the  Century  Dictionary: 

"A  sudden  or  unexpected  happening;  an  on- 
foreseen  occurrence  or  condition  ;  specifically,  a 
perplexing  contingency  or  complication  of  cir- 
camstances.  *  *  *  A  sudden  or  unexpected 
occasion  for  action;  exigency;  pressing  neces- 
sity." 

This  definition  is  quoted  In  the  case  of 
United  States  v.  Sheridan-Kirk  Contract  Co. 
(D.  C.)  149  Fed.  809,  814.  And  In  the  case 
of  Ifallon  V.  Board  of  Water  Com'rs,  144  Ma 
App.  104, 128  S.  W.  764,  we  find  the  foUowlng 
definition: 

"The  word  'emergency'  signifies  some  sudden 
or  unexpected  necessity,  requiring  immediate  or 
at  least  quick  action." 

And  the  foUowlng  in  the  case  of  Mayott  v. 
Norcross,  24  R.  I.  187,  52  Atl.  884: 

"An  'emergency*  is  a  condition  of  things  ap- 
pearing suddenly  or  unexpectedly;  tliat  is,  it  is 
an  unforeseen  occurence.  As  related  to  tlie  law 
of  negligence,  it  may  properly  be  defined  as  any 
event  or  combination  of  circiunstances  wliich 
call  for  immediate  action  without  giving  time 
for  the  deliberate  exercise  of  judgment  or  discre- 
tion ;  in  short,  an  exigency." 

Other  similar  definitions  will  be  found  un- 
der the  head  of  "Emergency"  In  3  Words  and 
Phrases,  2361,  and  2  Words  and  Phrases  (2d 
Series)   255,  256. 

[3-S]  Headnotes  3,  4,  and  5  require  no  elab- 
oration. As  the  case  Is  sent  back  for  another 
trial,  no  opinion  is  expressed  as  to  the  saf- 
flciency  of  the  evidence. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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STOKES  T.  ROBERTSON.    (No.  456.) 
(Supreme  Court  of  Georgia.    July  17,  1915.) 

(Byllalnu  hy  th«  Court.) 

1.  CoNTBACTS  ®=>327  —  Damages  ®=>125  — 

BSEACH  —  PaTMENT  OF  NOTE  —  MEASUBE  OT 

Dahaoes. 

A  purchaser  of  an  interest  in  real  estate 
gave  to  the  vendor  two  promissory  notes  for  a 
part  of  the  purchase  price,  and  took  a  bond  for 
title.  Later  he  sold  and  transferred  his  interest 
to  a  third  party,  ''^bo  entered  into  a  written  con- 
tract with  him,  in  which  the  transferee  agreed 
to  pay  off  and  discharge  the  notes  given  by  the 
original  purchaser,  "and  deliver  the  same"  to 
him  "as  fast  as  tiiey  mature."  The  transferee 
paid  one  of  the  notes,  but  failed  to  pay  the  oth- 
er at  maturity.  Had,  that  this  constituted  a 
breach  of  the  contract,  and  the  other  party 
thereto  could  bring  suit  for  such  breach  with- 
out first  paying  the  note. 

(a)  In  such  a  suit,  the  measure  of  recovery  by 
the  plaintiff  would  be  the  amount  of  the  pay- 
nnent  which  should  have  been  made,  and  for 
which  the  plaintiff  was  liable. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  IS  1563-1570:  Dec.  Dig.  <8=»327: 
I^amages,  Cent  Dig.  §g  339-343 ;  Dec.  Dig.  «=» 
X25.J 

2.  Pabtikb  «=>95  —  Pkoces8  <S=>  163  — Amend- 
ment —  Repbesentativb  Capacity  of  De- 
fendant. 

After  such  breach  of  the  contract  as  just  In- 
dicated, and  after  the  death  of  the  transferee, 
suit  was  brought  against  his  administrator. 
The  petition  alleged  that  the  administrator,  as 
such,  had  injured  and  damaged,  and  was  indebt- 
ed to  the  plaintiff  in  the  sum  stated,  by  reason 
of  a  breach  of  the  contract  by  the  intestate.  The 
prayer  for  process  mentioned  the  individual 
name  of  the  administrator,  without  referring  to 
his  representative  capacity.  The  process  stated 
that  the  defendant  (naming  the  administrator) 
•'administrator"  was  required  to  be  and  appear, 
etc.  Held,  that  the  petition  and  process  were 
amendable,  so  as  to  show  that  the  defendaiit  was 
sued  as  administrator,  and  not  as  an  individual. 
[Ed.  Note. — For  other  cases,  see  Parties,  Cent 
Dig.  §j  160-166;  Dee.  Dig.  <S=>95;  Process, 
Cent  Dig.  §1  224-238;   Dec.  Dig.  <S=163.] 

3.  OoNTRAOTS  «=»349—Bki!ach— Actions— Ad- 
missibiuty  of  Evidence. 

In  a  case  of  the  character  indicated  in  the 
first  headnote,  there  was  no  error  in  admitting 
in  evidence  the  unpaid  note,  which  the  intestate 
had  agreed  to  pay. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  g§  1096,  1781-1784,  1788-1798,  1809, 
1811-1814,  1817,  1818;    Dee.  Dig.  €=340.] 

4.  Contbacxs  <$=»32S—Bbeach— Actions— De- 
fenses. 

There  was  no  error  in  rejecting  evidence  on 
behalf  of  the  defendant,  tending  toshow  that  the 
original  payee  of  the  note  was  claiming  it,  and 
that  the  defendant  did  not  feel  safe  in  paying  it 
where  it  was  claimed  by  more  than  one  party, 
unless  it  was  presented  for  payment.  This  was 
not  an  equitable  petition  in  the  nature  of  a  bill 
of  interpleader,  but  a  suit  on  a  breach  of  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i§  1571-1584;  Dec.  Dig.  ®=328.] 

5.  EXECUTOBS  AND  Administratobs  <S=3222  — 
Debts  of  Decedent— Breach  of  Contract 
— Knowledge  bt  Administrator. 

In  such  a  case  there  was  no  error  in  reject- 
ing from  evidence  the  returns  of  the  administra- 
tor of  the  person  who  agreed  to  pay  the  notes  of 


the  plaintiff,  when  offered  by  the  defendant  for 
the  purpose  of  showing  that  the  administrator 
had  distributed  the  entire  estate  before  the  note 
was  presented  for  payment. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  $$  764-766;  Dec. 
Dig.  <g=>222.] 

'  Errdr  from  Superior  Court,  Marion  Coun- 
ty;  S.  P.  Gilbert,  Judge. 

Action  by  E.  H.  Robertson  against  J.  R. 
Stokes,  administrator.  Judgment  for  plain- 
tiff, and  defoidant  brings  error.    Affirmed. 

E.  H.  Robertson  bought  from  W.  B.  Mat- 
thews an  Interest  tn  certain  property  and 
gave  In  part  for  the  purchase  price  two  prom- 
issory notes,  one  for  $1,375,  falling  due  Jan- 
uary 1,  1909,  and  one  for  $2,000,  falling  due 
January  1,  1910.  On  August  27,  1908,  he 
sold  such  Interest  to  R.  H.  Stokes.  In  con- 
sideration of  the  sale  Stokes  agreed  "to  pay 
off  and  discharge  said  notes  of  Matthews 
against  Robertson,  and  to  deliver  the  same 
to  said  Robertson  as  fast  as  they  mature." 
Stokes  paid  the  first-mentioned  note,  but 
failed  and  refused  to  pay  the  second.  Rob- 
ertson demanded  that  J.  R.  Stokes,  as  admin- 
istrator of  the  estate  of  R.  H.  Stokes,  pay 
the  note.  In  February,  1913,  Robertson 
brought  suit  against  J.  R.  Stokes,  as  admin- 
istrator of  R.  H.  Stokes,  deceased,  alleging 
these  facts,  and  that  the  plaintiff  would  be 
required  to  pay  the  remaiiiing  note  "present- 
ly as  a  matter  of  legal  duty."  An  amend- 
ment to  the  petition  was  allowed,  over  ob- 
jection; and  a  demurrer  to  the  petition  was 
overruled,  as  was  also  a  motion  to  dismiss. 
The  presiding  Judge  directed  a  verdict  for 
the  plaintiff.  A  motion  for  a  new  trial  was 
overruled,  and  the  defendant  excepted.  In 
the  original  suit  It  was  alleged  that  J.  R. 
Stokes,  "as  administrator"  of  the  estate  of 
R.  H.  Stokes,  deceased,  was  Indebted  to  the 
plaintiff  In  the  sum  of  $2,000.  Process  was 
prayed  against  J.  R  Stokes.  An  amendment 
of  this  allegation  and  of  the  process  was  al- 
lowed. 

W.  D.  Crawford  and  W.  B.  Short,  both  of 
Buena  Vista,  for  plaintiff  In  error.  Moore  & 
Pomeroy,  of  Atlanta,  and  Guerry,  Hall  & 
Roberts,  of  Macon,  for  defendant  In  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  contract  on  which  suit 
was  brought  was  not  merely  one  of  Indemni- 
ty, but  contained  a  direct  agreement  on  the 
part  of  the  decedent  to  pay  off  and  discharge 
the  notes  given  by  Robertson  as  fast  as  they 
should  mature.  A  failure  to  pay  one  of  the 
notes  at  maturity  constituted  a  breach  of  the 
contract,  and  the  plaintiff  could  bring  suit 
thereon.  He  was  not  obliged  to  pay  the  note 
before  bringing  suit  If  he  was  thus  entitled 
to  sue,  for  what  amount  could  he  bring  his 
suit?  In  Thomas  v.  Richards,  124  6a.  942, 
53  S.  E.  400,  where  one  person  entered  Into  a 
contract  with  another,  by  which  he  assumed 
the  payment  of  certain  notes  made  by  the 


«=9For  otber  cases  lee  sam«  topic  and  KBY-NUMBEiR  In  all  Key-Numbered  DigesU  and  Indexes 


Digitized  by 


Google 


896 


85  SOUTHBASTERN  BJSPORTffiR 


(Ga. 


latter,  maturing  at  different  dates,  the  fail- 
ure to  pay  any  single  note  was  held  to  be  a 
breach  of  the  contract,  and  the  other  party 
to  it  was  held  to  be  entitled  to  recover.  In 
Gage  V.  Lewis,  88  111.  604,  it  was  said: 

"Where  a  bond  is  given,  intended  as  a  bond 
of  indemnity,  but  containing  a  covenant  that  the 
obligor  will  pay  certain  debts  for  which  the  ob- 
ligee is  liable,  and  the  obligor  fails  to  perform, 
an  action  lies  for  the  breach,  and  the  obligee  is 
entitled  to  recover  the  sums  agreed  to  be  paid, 
although  It  is  not  shown  that  be  has  been  dam- 
nified, unless  from  the  whole  instrument  it  man- 
ifestly appears  that  its  sole  object  was  a  cov- 
enant of  indemnity." 

See,  also.  Alderman  v.  Rlvenbark,  96  N.  C. 
134,  1  S.  B.  644 ;  3  ElUott,  Cont  S  2205. 

[2]  2.  If  an  action  be  brought  against  an 
administrator  as  an  individual,  the  pleadings 
may  be  amended  by  inserting  his  represen- 
tative capacity,  and  making  Che  necessary 
averments  showing  that  the  d6bt  Is  charge- 
able to  the  estate.  Civil  Code  1910,  I  5690 ; 
Poole  V.  nines,  52  Ga.  500.  There  was  no 
error  in  allowing  the  amendment  to  the  pe- 
tition and  to  the  process.  The  petition  al- 
leged that  J.  R.  Stokes,  as  administrator  of 
the  decedent,  was  Indebted  to  the  plaintiff. 
The  prayer  was  that  process  should  issue 
against  J.  R.  Stokes.  The  process  referred 
to  the  defendant  as  "J.  R.  Stokes,  adminis- 
trator." 

[3]  3.  There  was  no  error  in  admitting  In 
evidence  the  unpaid  note.  Its  production 
showed  its  existence,  and  tended  to  show  that 
it  had  not  been  paid. 

[4]  4.  There  was  also  no  error  in  rejecting 
evidence  on  behalf  of  the  defendant,  tending 
to  show  that  Matthews,  the  original  payee 
in  the  note,  was  claiming  it,  and  that  the 
defendant  did  not  feel  safe  In  paying  it, 
where  more  than  one  party  was  claiming  it, 
unless  the  note  was  presented  for  payment, 
and  that  Matthews  was  demanding  payment 
of  the  note.  The  suit  was  not  based  upon  the 
note  itself,  but  upon  the  agreement  between 
Stokes,  the  decedent,  and  the  plaintiff.  If 
the  case  was  a  proper  one  for  filing  an  equi- 
table petition  for  interpleader,  the  defendant 
might  have  done  so.  But  the  mere  fact  that 
there  was  some  difference  as  to  who  was  the 
owner  of  the  note  was  not  a  defense  to  the 
action  upon  the  contract  made  by  the  defend- 
ant to  pay  it 

[8]  6.  The  defendant  offered  in  evidence 
his  retnms  as  administrator,  for  the  purpose 


of  showing  a  dlstrlbutl<Hi  of  the  entire  es- 
tate before  the  note  was  presented  for  pay- 
ment, and  that  more  than  12  months  had 
elapsed  after  his  appointment  before  distri- 
bution. The  returns  were  rejected  from  evi- 
dence. An  administrator  is  allowed  12  months 
from  the  date  of  his  qualification  to  ascer- 
tain the  condition  of  the  estate.  Creditors 
falling  to  give  notice  within  that  time  lose 
aU  right  of  equal  participation  with  credi- 
tors of  equal  dignity  to  whom  distribntlan 
is  made  before  notice  of  such  claim  is  bron^t 
to  the  administrator.  Civil  Code  1910,  { 
3997.  See,  also,  McMillan  v.  Toombs,  79 
Ga.  143.  4  S.  B.  16;  Lanier  v.  Hnguley,  91 
Ga.  791,  795,  18  &  E).  39.  Here  the  defend- 
ant had  actual  notice  of  the  note  of  Rob- 
ertson, and  the  agreement  by  his  intestate 
to  pay  it  He  testified  that  he  made  in- 
quiry in  regard  to  it,  and  was  informed  by 
the  plaintiff  that  the  latter  did  not  know 
where  it  was ;  that  the  defendant  heard  that 
Matthews  had  it,  and  wrote  to  Matthews,  re- 
questing that  it  be  sent  to  a  bank  for  liiq;)ec- 
tion,  but  was  informed  that  it  b^onged  to 
the  wife  of  Matthews,  who  had  placed  it  in 
the  hands  of  one  Shivers  as  collateral  securi- 
ty for  a  loan.  The  defendant  further  testi- 
fied that  he  told  the  present  plaintiff  tliat 
he  expected  to  sell  the  proper^,  for  a  part 
of  the  purchase  price  of  which  ttiis  note  Iiad 
been  given,  and  that  if  Robertson  would  find 
the  note  he  would  pay  it,  and  also  that  Mat- 
thews UM  him  that  the  note  was  not  iwld. 
Thus,  according  to  his  own  evidence,  the  de- 
fendant knew  of  the  existence  of  the  note^ 
and  that  It  was  not  paid,  though  his  intestate 
had  contracted  to  pay  it.  He  utilized,  as  a 
part  of  the  assets  of  the  estate,  the  land 
which  his  testator  had  purchased  from  the 
plaintiff.  No  question  of  priority  of  debts 
arises,  but  the  administrator  desires  to  es- 
cape from  the  obligation  pf  the  contract  of 
his  intestate,  becaose  the  note  made  by  Boh- 
ertson  to  Matthews,  which  Stokes  agreed 
with  Robertson  to  pay,  was  not  presented  lOr 
payment  promptly  to  the  administrator  of 
Stokes,  and  he  did  notf  know  where  it  was. 
His  evidence  showed  no  such  state  of  facta 
as  would  have  authorized  the  Jury  to  find  hi 
his  favor.  There  was  no  error  in  orermUDS 
the  motion  for  a  new  trial. 

Judgment  afllrmed.    All  the  JnstlceB  cob- 
cot. 
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POOI.  ▼.  CAROLINA  TRAOTION  CO, 

(No.  9144.) 

(Supreme  Court  of  South.  Carolina.    July  26, 
1915.) 

1.  Mastkb  and  Skbvant  «=»284— Injtjbt  to 
Sbbvant— Actions— Pboof  and  Vabiance. 

Under  Code  Civ.  Proc.  ff  220,  221,  224,  227, 
providing  that  a  variance  shall  not  be  deemed 
material  unless  it  haa  actually  misled  the  ad- 
Terse  party,  and  authorizinsr  the  court  to  order 
amendment  during  the  trial  to  make  the  plead- 
ings conform  to  the  proof,  the  variance  between 
the  complaint,  alleging  that  an  employ^  was 
injured  in  a  collision  between  two  cars  by  the 
n^igence  of  the  employer,  and  the  proof,  that 
the  cars  came  so  close  together  as  to  injure 
plaintiff,  is  not  material,  and  is  not  prejudicial 
to  defendant 

[Ed.  Note.— F6r  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  861-876;  Dec.  Dig. 
«=>2643 

2.  Appeal  and  Ebbob  <S=1050— Habmuesb 
Erbob  —  Demo.nstbativi  Bvidencb  —  Pio- 
TUBGS  IN  Text-Books. 

It  is  not  prejudicial  error  to  admit  in  evi- 
dence a  picture  in  a  text-book  on  anatomy,  to 
give  the  jury  some  idea  of  the  thing  attempted 
to  be  described,  and  thereby  make  the  picture  no 
more  than  a  diagram. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1068,  1060,  4153-4167, 
4166;  Dec.  Dig.  «s>1060.] 

Appeal  from  Common  Pleas  Ciicait  Conrt 
of  York  Connty ;  C.  M.  VS&rd,  Special  Jndge. 

Action  by  J.  (X  Pool  against  the  Carolina 
Traction  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

The  proof  tended  to  show  that.  Instead  of  a 
head-on  collision  on  a  track,  the  cars  came  so 
close  together  as  to  injure  plaintiff,  an  em- 
ployg  of  defendant. 

Wilson  &  Wilson,  of  Roi*  Hill,  for  appel- 
lant Thoa.  F.  McDow,  of  Yorkvllle,  and 
J.  Harry  Foster,  of  Rock  Bill,  for  respond- 
ent 


WATTS,  J.  This  is  an  action  for  damages 
alleged  to  have  been  sustained  by  the  plain- 
tiff, an  employ^  of  the  defendant,  in  a  colli- 
sion between  two  cars  by  the  alleged  negli- 
gence of  defendant  The  cause  was  tried  be^ 
fore  Special  Judge  C.  M.  Efird,  at  Tortc,  S.  C, 
In  December,  1914,  and  resulted  in  a  verdict 
In  favor  of  the  plaintiff  for  $500.  Defendant 
appeals  and  asks  reversaL. 

[1  ]  Appellant's  first,  second,  and  third  ex- 
ceptions allege  error  on  the  part  at  the  pre- 
siding Judge  in  refusing  defendant's  motion 
for  a  nonsuit  on  the  ground  that,  while  the 
complaint  alleged  that  the  plaintiff  was  in- 
jured by  one  car  moving  in  collision  with  an- 
other car,  there  was  not  a  scintilla  of  evi- 
dence to  sustain  this  allegation,  which  was 
the  sole  alleged  cause  of  the  injury,  and,  ai 
there  was  no  evidence  of  any  collUion,  the 
cause  of  action  should  hare  been  nonsuited. 
These  exceptions  must  be  overruled,  as  the 
defendant  could  not  have  been  misled  to  it!$ 


prejudice  by  the  allegations  of  the  complaint 
It  was  advertised  fully  as  to  what  it  had  to 
meet,  and  no  substantial  right  of  the  defend- 
ant was  effected  to  such  an  extent  as  to  mis- 
lead it  to  its  prejudice,  and  it  was  not  made 
to  appear  to  the  court  in  what  respects  it 
had  been  misled,  and  the 'variance  between 
the  proof  and  allegation  was  regarded  by  the 
court  as  immaterial,  and  the  court  bad  full 
power  to  order  an  amendment  during  the 
trial,  to  have  the  allegations  conform  to  the 
evidence,  and  at  the  same  time  protect  as  far 
as  possible  the  substantial  rights  of  the  party 
prejudiced  by  such  amendment  If  a  party 
is  surprised  and  prejudiced  by  such  amend- 
ment, and  that  satisfactorily  appears  to  the 
court  by  affidavit  or  otherwise,  the  court 
granting  the  amendment  should  continue  the 
case  and  give  the  party  prejudiced  by  such 
amendment  ample  time  to  prepare  to  meet  it, 
it  not  to  proceed  with  the  triaL  The  yari- 
ahce  was  not  prejudicial  to  the  defendant 
Defendant  could  Infer  from  the  pleadings  In 
the  cause  that  plaintiff  was  injured  by  colli- 
sion of  cars.  Whether  the  cars  collided  with 
each  other  or  collided  with  the  plaintiff,  if 
they  were  negligently  propelled  by  the  de- 
fendant's agents  and  servants,  and  this  ne(^ 
llgence  was  the  controlling  cause  of  plaintiff 
being  struck  and  injured  by  one  car  or  both, 
it  advertised  the  defendant  substantially  at 
the  issue  it  had  to  meet,  and  under  the  alle- 
gations of  the  complaint  defendant  could  not 
in  any  way  have  been  misled.  His  honor  had 
ample  authority  to  rule  as  he  did  under  sec- 
tiQns  220,  221,  224,  and  227  of  the  Code  of 
Civil  Procedure,  and  the  cases  of  Mew  v. 
Railroad,  56  S.  C.  101,  32  S.  E.  828,  Savings 
Bank  t.  Mrd,  96  S.  C.  21,  79  S.  E.  637,  Koen>- 
necke  v.  S.  A  L  I^.,  101  S.  O.  86,  86  S.  E. 
874. 

AU  Issnes  of  fact  were  submitted  to  the 
Jury  under  proper  instructions,  and  there 
was  sufficient  evidence  to  carry  the  case  to 
the  Jury. 

[2]  Appellant's  fourth  and  fifth  exceptions 
allege  error  of  the  Judge  in  admitting  in  evK 
dence  over  objection  of  defendant  page  627 
of  Gray's  Anatomy  and  pictures  represented 
thereon.  TIte  judge  ruled  and  admitted  it  as 
a  picture.  It  was  admitted  so  as  to  make  it 
no  more  than  a  diagram,  and  it  was  compe- 
tent for  what  it  was  worth  as  such.  It  was 
Introduced  simply  to  give  the  Jury  some  idea 
at  the  thing  attempted  to  be  described,  and 
was  for  their  consideration  for  what  it  was 
worth,  and  it  is  hard  to  conceive  in  what 
view  it  could  be  made  to  appear  that  it  was 
prejudicial  to  the  defendant,  and  if  it  could 
be  in  any  manner  thought  to  be  erroneous 
it  was  harmless.  These  exceptions  are  over- 
ruled. 

The  sixth  exception  assigns  error  In  the  re- 
fusal of  the  judge  to  grant  a  new  trial.  The 
record  fails  to  disclose  that  any  such  motion 
was  made  before  the  trial  judge,  or  that  he 
ruled  thereon;    and,  as  we  are  of  opinion 
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that  all  exceptions  should  be  OTerruled,  the 
judgment  Is  affirmed. 

GARY,  C.  J.,  and  HYDRICK,   E'RASER, 
and  GAGE,  J  J.,  concur. 


(Ua.  S.  C.  870) 

DOUGHTY  V.   lilGHTSBY.     (No.  9140.) 

(Supreme  Ourt  of  South  Carolina.     July  24, 

1915.) 

1.  Appeai.  and  Ebbob  €=>931— Pbebuuptionb 
Favobino     Coubt    Below  —  Refusai.    of 

liEAVE  TO   ANSWEB. 

In  a  suit  on  notes,  where  defendant's  pro- 
posed answer  set  up  that  the  notes  were  void 
for  alteration,  the  court,  on  appeal  from  the 
trial  court's  refusal,  after  default,  to  give  de- 
fendant leave  to  answer,  because  the  proposed 
defense  was  not  meritorlouB,  would  assume,  un- 
less the  contrary  was  made  to  appear,  that  the 
refusal  of  the  motion  was  based  upon  good  rea- 
son, that  the  original  notes  were  bSore  the 
court,  and  that  it  appeared  from  inspection  that 
no  alteration  had  been  made. 

[Eld.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3728.  3762-3771;  Dec. 
Dig.  <e=>931.] 

2.  Judgment  €5>145— Default  Judgment- 
Opening— Mebitobious  Defense— FuTUBE 
Deuveby  Contbact. 

Under  Civ.  Code  1912,  U  8421,  3425,  mak- 
ing void  contracts  of  sale  for  future  delivery 
of  cotton,  unless  there  is  a-  bona  fide  intention 
that  the  cotton  shall  be  delivered  in  kind,  and 
declaring  notes  based  on  such  contracts  to  be 
void,  the  refusal  of  the  trial  court  to  allow  de- 
fendant to  answer,  setting  up  the  invalidity  of 
the  notes  in  suit  under  tbe  statutes,  on  the 
ground  that  the  defense  was  not  meritorious, 
was  improper. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  Si  271,  292-295;  Dec.  Dig.  «=» 
145.] 

Appeal  from  (Common  Pleas  Circuit  Court 
of  Hampton  County;  H.  F.  Justice,  Judge. 

Action  by  James  P.  Doughty,  Jr.,  against 
W.  Fred  Llghtsey.  Wrom  an  order  refusing 
to  open  defendant's  default  and  allow  an  an- 
swer, he  appeals.    Reversed. 

B.  R.  Hlers,  of  Hampton,  for  appellant. 
E.  F.  Warren,  of  Hampton,  and  R.  J.  South- 
all,  of  Augusta,  Ga.,  for  respondent. 

HYDRICK,  J.  This  appeal  Is  from  an  or^ 
der  refusing  defendant's  motion  to  be  allow- 
ed to  answer.  The  action  Is  upon  five  promis- 
sory notes,  upon  which  it  is  alleged  there  Is 
now  due  $6,426.66,  with  Interest 

The  defendant  served,  with  the  notice  of 
the  motion,  a  copy  of  bis  proposed  answer, 
which  was  duly  verifled,  and  an  affidavit 
of  bis  attorney,  setting  out  tbe  reasons  why 
be  failed  to  serve  his  answer  in  due  time,  to 
wit:  That  tbe  copies  of  tbe  summons  and 
complaint,  served  on  defendant,  were  sent  to 
him  by  defendant  within  the  time,  with  re- 
quest that  be  answer;  that  from  information 
he  received  be  was  under  the  impression  that 
the  time  to  answer  expired  June  9, 1914;  that 
on  June  4th  be  mentioned  the  matter  to  one 
of  plaintiff's  attorneys,  who  told  blm,  that 
tbe  time  to  answer  expired  on  June  2d,  and 


refused  to  let  him  answer;  that  from  infor- 
mation received  from  defendant,  and  from 
letters  and  written  instruments  in  his  pos- 
session, he  believes  that  defendant  has  a 
good  defense. 

The  defenses  set  up  In  the  proposed  answer 
are:  (1)  That  the  notes,  as  executed  and 
delivered  to  plaintiff,  did  not  bear  Interest; 
but  that,  after  the  execution  and  ddivery 
thereof,  plaintiff  altered  them,  without  de- 
fendant's knowledge  or  consent  by  inserting 
in  each  the  words  "and  Interest  at  the  rate 
of  8  per  cent  per  annum."  (2)  That  the 
consideraticm  of  tbe  notes  was  mcmey  lost  on 
agreements  to  sell  cotton  for  future  dellveiy, 
it  not  being  the  Intention  of  both  parties  to 
the  contracts  that  the  cotton  should  be  actoal- 
ly  delivered  In  kind. 

The  order  follows: 

"This  matter  comes  before  me  on  motion  of 
defendant  for  leave  to  answer.  After  hearing 
argument  of  counsel,  and  the  proposed  answer 
read,  and  it  appearing  to  my  satisfaction  that 
the  proposed  defense  is  not  meritorious,  I  do 
not  think  it  a  case  in  which  I  should  exercise 
my  discretion." 

The  "case"  contains  a  copy  of  a  letter  from 
plaintiff,  to  defendant,  dated  December  9, 
1913,  as  follows: 

"Dear  Sir:  After  leaving  your  ofBce  I  ob- 
served that  tbe  rate  of  interest  on  your  notes 
had  been  inadvertently,  on  the  part  of  both  of 
us,  omittted.  I  beg,  therefore,  to  advise  you 
that  'and  interest  at  the  rate  of  8  per  cent  per 
annum'  has  been  inserted,  and  vrill  thank  you 
for  your  confirmation." 

It  also  contains  V(;hat  purport  to  be  copies 
of  tbe  notes,  but  it  Is  not  stated  whether  they 
the  copies  of  the  notes  as  originally  slven,  or 
as  they  appeared  at  the  hearing.  Nor  is  It 
stated  whether  the  originals  were  before  the 
court  In  these  ^respects  the  "case"  Is  defec- 
tive. 

[1]  We  must  assume,  unless  the  c<»trary 
is  made  to  appear,  that  the  refusal  of  tbe 
motion  was  based  upon  good  reason.  We 
assume,  therefore,  that  tbe  original  notes 
were  before  the  court,  that  the  copies  In  the 
record  are  copies  of  them  as  they  then  ap- 
peared, and  that  it  appeared  from  Inspec- 
tion of  them  that  no  alteration  had  in  fact 
been  made,  notwithstanding  the  statement 
in  plalntlfTs  letter  to  defendant,  upon  which, 
no  doubt,  the  allegation  In  the  answer  was 
predicated.  If  that  be  so,  of  course,  the 
court  was  right -in  holding  that  defense  nn- 
merltorlous. 

[2]  But  there  is  nothing  In  the  record  tend- 
ing to  show  that  the  second  defense  Is  with- 
out merit  Tbe  statute  (Glr.  Code  1912,  ! 
3421),  makes  void  contracts  of  sale  for  future 
delivery  of  cotton,  unless  It  Is  the  bona  fide 
intention  of  both  parties,  at  the  time  of  mak- 
ing them,  that  the  cotton  shall  be  actually 
delivered  in  kind,  and  section  3425  dedaies 
notes  based  upon  such  contracts  to  be  void. 
Therefore,  according  to  the  allegation  of  the 
answer,  which  was  sworn  to,  and  against 
which  there  was  no  rebutting  testimony,  there 
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was  merit  In  the  second  defense.  We  must 
not  be  understood  as  expressing  any  opinion 
as  to  the  truth  of  the  alleged  defense,  for 
that  question  is  not  before  us.  We  merely 
hold  that,  upon  the  showing  made,  the  court 
erred  in  concluding  that  the  defense  was  un- 
merltorlous. 
Order  reversed. 

GARY,  C.  3.,  and  WATTS,  FBASEB,  and 
GAGE,  JJ.,  concur. 


aOl  3.  C.  860) 

HARRIS  T.  GREENVILLE  TRACTION  CO. 

(No.  9135.) 
(Supreme  Court  of  South  Carolina.     July  21, 

1915.) 

TBIAL    €=s29   —   EXFBESSION    OF   OPINION    BY 

CouBT— What  Constitutes. 

It  is  not  a  violation  of  Const  1895,  art 
5,  S  26,  prohibiting  the  judge  from  expressing 
an  opinion  on  the  evidence  in  the  presence  of 
the  jury,  for  the  trial  judge,  in  denying  defend- 
ant's motion  for  directed  verdict,  to  remark 
that:  "If  the  conductor  had  reasonable  grounds 
to  apprehend  that  deceased  was  going  to  get 
oft  the  train,  it  would  be  different,  and  I  think 
it  is  one  of  the  cases  where  I  had  better  let 
the  jury  pass  on  it  I  have  got  some  doubt  about 
it,  so  I  am  going  td  leave  it  to  the  jury" — the 
quoted  expression  not  showing  what  the  court's 
opinion  was. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  80-83,  508;    Dea  Dig.  «S=>29.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  S.  W.  G.  Sblpp,  Judge. 

Action  by  Georgia  Harris,  as  administra- 
trix, against  the  Greenville  Traction  Com- 
pany. From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

J.  Robt  Martin,  of  Greenville,  for  appel- 
lant. Haynswortb  &  Haynswortb,  of  Green- 
ville, for  re8x>ondent. 

GAGE,  J.  The  appeal  Involves  a  single 
question  of  law,  and  it  is  whether  the  circuit 
Judge  expressed.  In  the  presence  of  the  jury, 
an  opinion  upon  the  material  facts  of  the 
ease,  when  the  defendant  moved  for  the  di- 
rection of  a  verdict  Const  1895,  art  5,  {  26. 
Tbe  Judge  then  said: 

"If  the  conductor  had  reasonable  grounds  to 
apprehend  that  he  [meaning  Clark  Harris,  the 
deceased]  was  going  to  get  off  the  train,  it 
would  have  been  different.  I  think  it  is  one  of 
those  cases  where  I  had  better  let  the  jury  pass 
on  it  I  have  got  some  doubt  about  it,  bo  I  am 
going  to  leave  it  to  the  jury.  It  may  be,  how- 
ever, that  I  have  not  caught  some  of  the  tes- 
timony in  tbe  case.  Therefore  the  motion  is  re- 
fused.    Go  to  the  jury." 

It  would  serve  no  good  purpose  to  review 
the  cases,  which  have  already  been  decided 
under  tbe  provision  of  the  Constitution, 
wblcb  prohibits  a  Judge  to  "charge  Juries  In 
respect  to  matters  of  fact."  They  speak  for 
themselves.  In  the  instant  case,  if  the  Judge 
bad  simply  denied  the  motion  and  said  noth- 
ing more,  there  could  have  followed  but  one 
Inference,  to  wit, -the  Judge  thought  there  was 


testimony  tending  to  prove  the  plaintiffs 
case,  and  from  which  the  Jury  might  reason- 
ably conclude  a  verdict  for  the  plaintltf.  Tet 
the  Judge  could  surely  have  said  that  much, 
and  In  such  a  case  the  plaiutifT  manifestly 
could  not  complain.  The  expression  of  doubt 
about  the  weight  of  plalntifl's  proof,  and  the 
Inference  to  be  drawn  from  It,  was  no  more 
than  would  have  been  the  Inference  tf  the 
Judge  had  simply  said,  "The  motion  Is  refus- 
ed." And  It  Is  not  possible  to  tell  by  the  re- 
ported expression  upon  which  side  the  Judge 
Inclined,  If  he  inclined  at  all. 

We  are  of  the  opinion  that  the  expression 
was  not  unlawful;  and  the  Judgment  Is  af- 
firmed. 

GARY,  O.  J.,  and  HYDRICK,  WATTS,  and 
FRASER,  JJ.,  concur. 


an  S.  C.  358) 
JACKSON  V.  DUCKWORTH.    (No.  9»4;) 

(Supreme  Court  of  South  Carolina.     July  21, 
1915.) 

1.  Afpeal  and  Ebbob  <3=3231  —  Rbvibw  — 
Pbesentation  of  Objections. 

Where  en  order  of  reference  was  made,  over 
defendant's  objection  which  stated  no  grounds 
therefor,  the  order  could  not  be  reviewed  on  ap- 
peal, since  questions  not  ruled  upon  by  the  pre- 
siding judge  are  not  before  the  appellate  court 
for  consideration. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1299,  1352 ;  Dea  Dig.  <S= 
231.] 

2.  Appbai.  and  Ebbob  ^=3924  —  Dkoisions 
Rbvibwable — Oboeb  of  Refebence. 

An  order  of  reference  being  administrative 
and  discretionary,  and  not  appealable  unless  de- 
priving appellant  of  a  mode  of  trial  to  which 
be  is  entitled  by  law,  where  one  appealing  from 
such  an  order  did  not  object  to  it  when  made, 
on  the  ground  that  it  deprived  him  of  such  right, 
the  appeal  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2899,  3726,  3727;  Dec.  Dig. 
<S=>924.] 

Appeal  from  Common  Pleas  Circuit  Onrt 
of  Anderson  County ;  Frank  B.  Gary,  Judge. 

Action  by  R.  A.  Jackson  against  El.  M. 
Duckworth.  From  an  order  of  reference,  de- 
fendant api>eals.    Appeal  dismissed. 

A.  H.  Dagnall,  of  Anderson,  for  appellant 
Greene  &  Earle,  of  Anderson,  for  respondent. 

WATTS,  J.  [1]  This  is  an  action  for  fore- 
closure of  a  mortgage  of  real  property,  and 
defendant  appeals  from  an  order  of  reference 
made  by  his  honor,  Judge  Frank  B.  Gary,  by 
which  aU  Issues  of  law  and  fact  were  refer- 
red to  probate  Judge  as  special  referee.  De- 
fendant's attorney  opposed  the  order  when  it 
was  granted  but  did  not  in  any  manner  speci- 
fy on  what  grounds  he  objected.  After  order 
was  granted,  defendant  appeals,  and  by  three 
exceptions,  which  practically  raise  but  one 
question,  seeks  reversal : 

"Was  it  error  for  the  court  to  refer  case  over 
objection  to  the  referee  to  take  testimony  in  this 
case    upon   all   material   issues    raised    in    the 
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pleadinsfl  and  report  the  same,  together  with  his 
conclusions  of  law  and  his  findings  of  fact, 
to  this  court  with  all  convenient  speed?" 

It  being  contended  by  the  appellant  that 
this  deprived  Mm  of  a  mode  of  trial  to  which 
he  was  entitled,  to  wit,  a  trial  by  the  court 
The  record  shows  when  the  order  was  grant- 
ed by  his  honor  that  it  was  "orer  objection 
of  defendant's  attorney."  The  defendant's 
attorney  did  not  state  the  grounds  of  his 
objection. 

[2]  The  aivteal  on  this  point  la  oonduslTely 
decided  against  the  appellant  in  Goodlett  ▼. 
CkMdlett,  88  8.  C.  460,  70  S.  E.  437.  In  that 
case  the  order  of  reference  was  made  In  pre- 
cisely the  same  manner  as  made  bere^  That 
la,  It  was  passed  "over  the  objection  of  coun- 
sel opposing,"  and  this  conrt  said: 

"It  win  thus  be  seen  that  the  sroonds  stated 
in  the  exceptions  were  not  relied  upon  by  the 
appellant,  in  the  circuit  court,  and  the  presiding 
judge  did  not  rule  upon  them.  They  are,  there- 
fore, not '  properly  before  this  court  for  con- 
sideration. •  •  •  There  is  another  reason 
why  the  exceptions  cannot  be  sustained.  An  or- 
der of  reference  is  administrative  in  its  nature, 
ordinarily  discretionary,  and  not  appealable  un- 
less it  deprives  the  appellant  of  a  mode  of  trial 
to  which  he  is  entitled  by  law ;  and  the  appel- 
lant did  not  object  to  said  order  when  the  mo- 
tion was  made,  on  tlie  ground  that  it  deprived 
him  of  such  right." 

Apiteal  dismissed. 

GARY,  O.  X,  and  HTDRIOK,  FRASER, 
and  OAGE,  JJ.,  concur. 


(101  s.  C.  3S2) 

McCLURE  v.  GOODWIN,    (No.  9187.) 

(Snpreme  Court  of  South  Carolina.     July  21, 

1915.) 
Appeal  and  Ebbor  <s=>1022— Review— Find- 
ings. 

Findings  of  fact  by  a  master,  concurred  in 
by  the  trial  judge,  will  not  be  disturbed  on  ap- 
peal unless  clearly  shown  to  be  wrong. 

[Ed.  Note. — FV>r  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4015-4018;  Dec.  Dig.  «=» 
1022.] 

Appeal  from  Common  Pleas  Circuit  Court, 
Abbeville  County ;  Thos.  S.  Sease,  Judge. 

Action  by  Paul  W.  McClure  against  C.  T. 
Goodwin.  From  a  Judgment  of  foreclosure, 
defendant  appeals.    Affirmed. 

Wm.  N.  Graydon,  of  Abbeville,  for  appel- 
lant. Grier,  Parle  &  Nicholson,  of  Green- 
wood, for  respondent. 

WATTS,  J.  This  was  an  action  to  fore- 
close a  mortgage  on  real  property.  The  de- 
fendant by  answer  sets  up  payment  The 
case  was  referred  to  the  master  to  bear  and 
determine  all  Issues  of  law  and  fact  and 
report  the  same  to  the  conrt  He  found  and 
reported  at  the  date  of  his  report  there  was 
due  the  plaintiff  the  sum  of  $281.05.  mx- 
ceptions  were  taken  to  this  report,  and  upon 
these  exceptions  the  case  was  heard  by  his 
honor,  Judge  Sease,  who  confirmed  the  re- 
port of  the  master,  and  from  his  honor's  de- 


cree defendant  appeals  npon  qnestlons  of 
fact  The  main  contention  in  the  case  is 
as  to  when  the  mortgage,  called  the  Aldrich 
mortgage,  was  credited  on  the  mortgage  held 
by  the  plaintiff,  or  whether  it  was  ever  cred- 
ited, and  also  as  to  the  credit  of  |120,  shown 
by  a  passbook,  Introdnced  In  evidence  by  the 
defendant,  and  as  to  various  other  credits, 
which'  defendant  claims  should  go  as  a 
credit  on  the  mortgage  In  snit 

By  reference  to  the  ezcei>tions  it  wlU  be 
seen  that  not  a  single  qnestion  of  law  is 
raised.  The  exceptions  raise  purely  ques- 
tions of  fact  which  have  been  passed  upon 
by  the  master  concurred  In  by  the  trial 
judge.  This  court  has  often  held  that,  in 
questions  of  fitct  fonnd  by  the  master  and 
concurred  in  by  the  trial  Judge,  it  is  incum- 
bent upon  the  appellant  to  satisfy  this  conrt 
by  the  preponderance  of  the  evidence  that 
the  finding  of  the  circuit  judge  was  errone- 
ous. The  appellant's  counsel  has  so  earnest 
ly  and  seriously  argued  his  exceptions  that 
the  findings  of  the  master  concurred  In  by  the 
circuit  judge  were  wrong,  that  the  court  has 
studied  with  the  very  greatest  care  his  con- 
tentions and  scrutinized  carefully  all  ot  the 
testimony  and  calculations,  and  we  fail  to 
find  that  there  was  any  error  in  the  finding 
of  the  circuit  court  that  the  Aldrich  mort- 
gage was  taken  into  consideration  and  cred- 
ited at  the  time  the  new  mortgage  was  giv- 
en, and  in  his  findings  that  credit  had  been 
given  to  the  defendant  for  all  payments  made 
by  him  to  which  defendant  was  entitled,  and 
the  evidence  conclusively  warrants  the  mas- 
ter's findings  concurred  in  by  the  trial  Judge. 
All  exceptions  are  overruled. 

Judgment  afllrmed. 

GART,  C.  J.,  and  HTDBICK.  FRASER, 
and  GAGE,  J.,  concur. 

'  001  S.  C.  !81) 

SANDERS    T.    STANDARD    WAREHOUSE 
CO.  et  aL     (No.  9143.) 

(Supreme  Court  of  South  Carolina.     July  24, 
1915.) 

1.  Apfeai,  and  Ebbob  ^=3901  —  Revikw— 
Findings— BuBDEN  of  Showing  EIbkob. 

An  appellant  has  the  burden  of  showing 
that  a  findmg  of  the  referee,  concurred  in  b; 
the  circuit  judge,  is  against  the  welglit  of  the 
evidence. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1771,  3670;  Dec.  Dig.  «=> 
901.] 

2.  Wabehottseken  €=>15  —  Wabkhoubk  Kk- 

CEIPTB— NATUBK    op— "NsQOTIABIJt   IKSTBC- 
MENT." 

While  a  warehouse  receipt  is  "negotiable'' 
in  the  sense  that  as  between  the  warehouseman 
and  successive  holders,  indorsement  and  delivery 
operates  to  transfer  title  to  the  property  there- 
in described  if  title  was  in  the  person  to  whom 
it  was  issued,  yet  the  true  owner  cannot  be  de- 
prived of  his  property  because  it  has  l)een  de- 
posited in  a  warehouse  by  another  and  the  re- 
ceipt has  been  negotiated  to  a  third  person,  the 
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tome  rule  applying  in  case  of  Ueng  where  the 
deposit  is  made  by  tbe  true  owner. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  §§  31-34,  37;  Dec.  Dig.  «=» 
15. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Negotiable  Instni- 
ment] 

S.  Husband  awd  Wife  «=»129  —  Sspabatk 

Pbopertt  of  Wife— Right  to. 

A  wife  may  permit  her  husband  to  so  use 
her  lands  that  the  crops  grown  thereon  will  be 
held  to  belong  to  him. 

[Ed.  Note. — For  other  cases,  see  Hnshand  and 
Wife,  Cent  Dig.  {§  283,  468-470;  Dec.  Dig. 
«=>129.] 

4.  laiNS  «=s>16— Sale  of  Chops— Effect. 

Where  title  to  crops  subject  to  a  lien  was 
daimod  from  different  sources,  the  question  is 
not  one  of  notice,  actual  or  constmctive,  hat 
of  which  had  tiUe. 

[Ed.  Note.— For  other  cases,  see  liens,  Cent 
Dig.  i  20 ;   Dec.  Dig.  <S=>16.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County ;  Ernest  Moore,  Judge. 

Action  by  Preston  B.  Sanders  against  the 
Standard  Warehouse  Company  and  others 
and  the  Bank  of  Denmark  and  the  Cltlzene^ 
Sixchange  Bank.  From  the  Judgment  in  fa- 
vor of  plaintiff  and  the  Bank  of  Denmark, 
tbe  Citizens'  Exchange  Bank  appeals.  Af- 
firmed. 

J.  Wesley  Gmm,  Jr.,  of  Denmark,  S.  C, 
for  appellant.  Glaze  &  Herbert.,  Moss  &  Llde, 
and  Raysor  &  Summers,  all  of  Orangeburg, 
for  respondents. 

HYDRICK,  J.  The  questions  presented  by 
this  appeal  InTOlve  the  rights  and  equities 
between  the  plaintiff  the  Bank  of  Denmark 
and  the  Citizens'  Exchange  Bank,  of  Den- 
mark, in  the  funds  arising  from  the  sale  of 
16  bales  of  cotton,  which  was  raised.  In  1911, 
on  three  tracts  of  land,  as  follows:  Seven 
bales,  on  a  tract  of  125  acres,  owned  by  the 
Bank  of  Orangeburg,  and  rented  by  It  to 
Mary  I.  Dewitt ;  four  bales,  on  an  adjoining 
tract  of  85  acres,  owned  by  Mary  I.  Dewitt; 
and  five  bales,  on  a  tract  rented  from  one 
Bobinson  by  John  Gary  Dewitt.  L.  S.  De- 
witt is  tbe  husband  of  Mary  I.  Dewitt,  and 
John  Gary  Dewitt  Is  their  son.  £>.  S.  De- 
■wltt  formerly  owned  the  tract  now  owned  by 
the  Bank  of  Orangeburg.  It  is  not  stated 
bow  or  when  the  bank  acquired  the  title; 
but  it  seems  that,  after  the  bank  acquired 
tbe  title,  Dewitt  continued  to  live  on  it, 
renting  it  from  tbe  bank.  At  least,  tt  is 
stated  in  the  record  that  be  so  raited  It  in 
1910,  and  that  he  Uved  on  it  in  1911.  For 
reasons  not  stated,  the  bank  refused  to  rent 
it  to  him  in  1911,  but  rented  it  to  his  wife ; 
tbe  agent  of  the  bank  telling  her  that  tbe 
bank  would  look  to  faer  for  payment  of  the 
rent.  The  lease  does  not  appear  to  have 
been  in  writing  or  recorded.  L.  S.  Dewitt 
cultivated  and  managed  it  as  his  own,  as  he 
bad  done  before.     He  made  tbe  contracts 


with  the  subtenants  and  share  croppers  in 
his  own  name,  and  furnished  the  stock,  fer- 
tilizers, and  supplies  for  making  the  crops, 
telling  them  and  others  that  the  crops  be- 
longed to  blm,  which,  to  all  outward  ap- 
pearances, was  true.  On  January  11,  1911, 
he  gave  the  Bank  of  Denmark  a  mortgage 
on  the  crops  to  be  grown  thereon  that  year 
to  secure  his  note  for  $300  borrowed  money. 
This  mortgage  was  given  with  the  knowl- 
edge and  consent  of  Mary  I.  Dewitt.  On 
February  14,  1911,  be  gave  plaintiff  a  mort- 
gage (Ml  tbe  crops  to  be  grown  that  year  on 
a  tract,  described  as  "containing  125  acres, 
known  as  Mrs.  L.  S.  Dewltt's,"  to  secure 
bis  note  for  $618  for  fertilizers  and  supplies. 
On  May  10,  1911,  he  gave  plaintiff  a  mort- 
gage on  the  crops  to  be  grown  that  year  on 

15  acres,  known  as  lands  of  the  Bank  of 
Orangeburg,  to  secure  his  note  for  the  addi- 
tional sum  of  $102.  These  mortgages  were 
all  duly  recorded  and  rank  according  to 
their  date.  There  are  certain  details  con- 
cerning them  in  the  record  which  need  not 
be  noticed,  as  they  are  not  material  to  tbe 
issues  considered.    On  October  2,  1911,  tbe 

16  bales  above  mentioned  were  put  In  the 
warehouse  of  the  Standard  Warehouse  Com- 
pany by  John  Gary  Dewitt,  and  the  receipt 
therefor  was  taken  in  the  name  of  Mary  I. 
Dewitt  The  son  told  the'  warehouseman  that 
five  bales  of  tbe  cotton  belonged  to  him  and 
tbe  balance  to  his  mother ;  but,  for  conven- 
ience and  to  save  bookkeeping,  be  consented 
that  the  whole  receipt  for  the  lot  should  be 
issued  In  bis  mother's  name.  On  October  2, . 
1911,  li.  S.  Dewitt  took  this  receipt,  which 
bis  wife  indorsed,  and  pledged  it  to  tbe  Cit- 
izens' Exchange  Bank,  as  security  to  his 
note  for  $617.25  loaned  him  by  the  bank  at 
that  time.  He  also  indorsed  the  receipt 
Mary  I.  Dewitt  and  John  Gary  Dewitt  releas- 
ed all  claims  to  the  cotton  on  condition  of 
being  released  from  any  liability  in  this 
case.  The  referee  to  whom  tbe  issues  were 
referred  concluded  that  the  mortgages  to 
Bank  of  Denmark  and  plaintiff  had  priority 
— in  the  order  ■  named — over  the  claim  of 
Citizens'  Exchange  Bank  to  so  much  of  the 
fund  as  arose  from  the  sale  of  cotton  raised 
on  lands  of  tbe  Bank  of  Orangeburg,  and 
plaintiffs  mortgage  for  $618  on  the  cotton 
raised  on  land  of  Mary  I.  Dewitt  had  priority 
over  the  claim  of  Citizens'  Exchange  Bank  to 
that  cotton,  and  overruled  tbe  defense  of 
Citizens'  Exchange  Bank  that  it  was  a  bona 
fide  purchaser  of  the  cotton  for  value,  with- 
out notice  of  the  prior  mortgages,  holding 
that  the  facts  and  dlrcnmstances  known  to 
the  Citizens'  Exchange  Bank,  at  the  time  it 
made  the  loan  and  accepted  the  receipt,  were 
sufficient  to  put  it  upon  Inquiry  as  to  tbe 
ownership  of  the  cotton  and  the  mortgages 
thereon  which.  If  pursued,  would  have  re- 
vealed the  truth.  The  circuit  court  concur- 
red In  and  confirmed  the  findings  and  ooo- 
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elusions  of  the  referee,  and,  from  this  Judg- 
ment, Citizens'  Exchange  Bank  appealed. 

There  are  twenty  exceptions,  but  appel- 
lant's attorney  treated  them.  In  bis  argu- 
ment, as  raising  only  four  points  for  deci- 
sion, and  we  shall  consider  these  as  stated 
by  blm. 

[1]  1.  "Mortgage  of  L.  S.  Dewitt  to  plain- 
tiff, bearing  date  February  U,  1911,  was  in- 
tended to  cover  crops  raised  on  the  Bank  of 
Orangeburg  land,  and  not  Mrs.  Dewitt's." 

This  Is  a  question  of  fact  The  burden  is 
therefore  upon  appellant  to  show  that  the 
concurrent  finding  of  the  referee  and  circuit 
Judge  is  against  the  weight  of  evidence.  The 
principal  fact  relied  upon  by  appellant  is  that 
the  land  la  described  in  the  mortgage  as  con- 
taining 125  acres,  which  is  the  acreage  of  the 
tract  owned  by  the  Bank  of  Orangeburg, 
while  the  tract  owned  by  Mrs.  Dewitt  con- 
tains only  36  acres.  While  this  is  true,  the 
land  is  also  described  in  the  mortgage  as  -a 
tract  "known  as  Mrs.  L.  S.  Dewitt's."  The 
tract  owned  by  the  Bank  of  Orangeburg 
could  hardly  have  been  "known  as  Mrs.  L.  S. 
Dewitt's,"  for  there  is  no  testimony  that  it 
was  ever  owned  by  her,  nor  that  it  was  even 
known,  except  by  those  immediately  interestr 
ed  in  the  transaction,  that  she  had  rented  It 
for  that  year.  There  is  no  testimony  that  the 
plaintiff  knew  it  Therefore  the  false  de- 
scription of  the  acreage  does  not  outweigh  the 
more  certain  description  of  the  name  of  the 
owner. 

[2]  2.  "To  defeat  the  rights  of  a  bona  fide 
holder  for  value  of  a  negotiable  instrument 
something  more  is  required  than  proof  of 
facts  and  circumstances  which  merely  give 
rise  to  suspicion,  or  which  may  be  sufBcient 
to  put  a  prudent  man  on  inquiry." 

Appellant's  error  is  in  assuming  that  a 
warehouse  receipt  is  a  negotiable  instrument, 
such  as  a  negotiable  promissory  note  or  bill 
of  exchange,  and  that  the  holder  thereof  is 
entitled  to  the  same  rights  and  presumptions 
as  the  holder  of  commercial  paper.  Such  a 
receipt  is  negotiable  in  the  sense  that  as  be- 
tween the  warehouseman  and  the  successive 
holders  of  It  Indorsement  and  delivery  of 
It  operates  to  transfer  the  title  to  the  prop- 
erty therein  described,  if  the  title  was  tn  the 
person  to  whom  it  was  issued.  But  certainly 
the  true  owner  cannot  be  deprived  of  his 
property  by  the  mere  fact  that  it  has  been  de- 
posited in  a  warehouse  by  another  to  whom  a 
receipt  therefor  has  been  issued.  Nor  will 
the  mere  fact  of  such  deposit  even  by  the 
tme  owner,  disturb  existing  liens  thereon. 


The  purchaser  of  such  a  receipt  occupies  no 
better  position  than  one  who  should  bay  the 
property  described  in  it  from  one  in  posses- 
sion of  it  He  gets  no  better  title  tlian  the 
seller  has.  The  ultimate  question,  then,  is: 
Whose  cotton  was  it?  The  circuit  court 
found  that  it  belonged  to  L.  S.  Dewitt  ex- 
cept the  five  bales  of  John  Gary  Dewitt  the 
proceeds  of  which  appellant  was  held  to  be 
entitled  to. 

[3]  Appellant  errs  in  assuming  tliat,  be- 
cause part  of  the  cotton  was  raised  on  land 
of  Mary  I.  Dewitt  the  title  thereto  was  in 
her.  It  does  not  always  follow,  either  in  law 
or  in  fact  that  the  owner  of  land  is  the  own- 
er of  crops  grown  thereon.  A  wife  may  per- 
mit her  husband  to  so  use  her  lands  that  the 
crops  grown  thereon  will  be  held  to  belong  to 
him  (Boeder  v.  Flinn,  6  S.  C.  216 ;  McLure  ▼. 
Lancaster,  24  S.  C.  273,  58  Am.  Rep.  259; 
Martin  v.  Jennings,  52  S.  G.  371,  29  S.  K 
807) ;  and  this  was  done  in  tills  case. 

[4]  S.  "The  mortgages  given  by  L.  S.  De- 
witt to  plaintiff  and  the  Bank  of  Denmark, 
even  though  recorded,  are  not  constructive 
notice  to  the  Citizens'  Hxchange  Bank,  be- 
cause a  record  is  only  constructive  notice  to 
subsequent  purchasers  deriving  titles  from 
the  same  grantor." 

The  principle  invoked  Is  not  applicable. 
To  be  sure,  the  record  of  a  mortgage  given 
by  L.  S.  Dewitt  of  the  property  of  Mary  I. 
Dewitt  would  not  be  notice  to  the  purchaser 
of  the  latter's  property.  But  platntiff  and 
Bank  of  Denmark  do  not  claim  under  Mary 
I.  Dewitt  They  claim  under  L.  S.  Dewitt 
while  appellant  claims  under  Mary  I.  Dewitt 
Where  parties  derive  title  from  different 
sources,  the  question  is  not  one  of  notice, 
actual  or  constructive,  of  the  conflicting 
claims;  but  it  is:  Who  has  the  title?  Ap- 
pellant's claim  is  equitable — by  way  of  es- 
toppel against  the  owner,  but  it  cannot  pre- 
vail over  the  legal  title  previously  acquired 
from  the  true  owner. 

4.  "Plaintiff  and  the  Bank  of  Denmark, 
defendant  are  estopped  to  claim  the  cotton 
stored  In  the  warehouse  as  against  the  de- 
fendant Citizens'  Exchange  Bank." 

This  contention  is  based  upon  the  assump- 
tion that  Mary  I.  Dewitt  was  the  owner  of 
the  cotton,  whldi  has  already  been  dis- 
posed of. 

Judgment  affirmed. 

GART,  O.  J.,  and  WATTS,  FRASBR,  and 
GAGE,  JJ.,  concur. 
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tlOl  S.  C.  360) 

BBTHBA  T.   AMiBN.     (No.  9132.) 

(Supreme  Court  of  South  OaroUna.     July  16, 
1915.) 

1.  HOBTOAOES    <S=a33— CONSTBITCTION     Or    IN- 
8TBUMENT. 

A  written  instrument  reading:  "I,  H., 
*  ♦  ♦  in  consideration  of  $270.84  *  *  * 
paid  by  A.,  *  *  *  do  bargain,  sell,  and  re- 
lease all  my  right,  title,  and  interest,  together 
with  the  right  of  homestead,  in  the  tract  of  land 
where  I  now  live,  *  *  *  to  the  said  A.  and 
his  heirs,  until  tne  above-named  $270.84,  with 
interest  from  date,  shall  be  returned  to  the  said 
A.  or  his  heirs,"  the  oUigation  then  to  be  void, 
and  of  no  effect;  "but,  not  paid  during  my 
natural  life,  the  overplus  of  the  value  of  the 
land  to  be  equally  divided  between  my  two  sis- 
ters"—was  a  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
CenL  Dig.  U  67-82;    Dec.  Dig.  <S=»33.] 

2.  whib  €=98s— conotbuction   (w  irbtbu- 
veki^Dbkd  or  Wux. 

An  instrument  providing  that  H.,  in  con- 
sideration of  her  love  and  affection  for  her  sis- 
ters, gave  to  them  at  ber  decease  all  the  property 
that  came  to  her  from  their  parents,  and  if  the 
sisters  should  die  leaving  no  (uiildren,  then,  after 
paying  for  a  set  of  tombstones  at  the  grantor's 
grave,  and  all  other  debts  and  funeral  expenses, 
H.  gave  the  property  to  B.,  and  to  his  children 
at  his  death,  binding  the  grantor's  heirs,  ad- 
ministrators, and  assisns  "to  warrant  and  do- 
fend  the  same  with  the  above-described  par- 
ties," was  a  deed,  and  not  a  will. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  SS  208-217;    Dec.  Dig.  «S=>88.] 

3.  Ejectment  ®=j139  —  Improvements  —  Re- 
co  VERT— Statute. 

Civ.  Code  1912,  }  3526,  enacted  in  1870, 
entitles  a  purchaser  of  lands  and  tenements 
which  have  been  recovered  from  him  to  recover 
the  value  of  improvements  made  by  him  or  those 
under  whom  he  claimed,  if  he  or  they  supposed, 
at  the  time  of  purchase,  that  the  title  was  good 
in  fee,  and  provides  that  the  recovery  shall  be 
had  by  separate  action,  which  must  be  commenc- 
ed within  48  hours  after  final  judgment  recover- 
ing the  property,  or  during  the  term  of  court 
in  which  the  same  shall  be  rendered.  Civ.  Code 
1912,  i  3531,  enacted  in  18S5,  provides  that  a 
defendant  in  an  action  for  the  recovery  of  land, 
who  may  have  made  improvements  believing 
that  his  title  was  good  in  fee,  may  set  up  in  bis 
answer  bis  claim  for  betterments.  Defendant 
in  ejectment  set  up  in  his  answer  a  claim  for 
improvements  made  by  those  under  whom  he 
claimed.  Held,  that  he  could  not  recover  there- 
for, since  the  act  of  18S5,  providing  that  such  a 
defendant  might  set  up  in  his  answer  his  claim 
for  betterments  made  by  himself,  merely  supple- 
ments, but  does  not  supersede,  the  act  of  1870 
(14  St.  at  Large,  p.  313),  which  regulated  the 
matter  of  a  claim  for  betterments  made  by  the 
defendant's  grantors,  which  provides  for  recov- 
ery only  in  separate  action. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  S§  468,  470-475,  477,  479-481 ;  Dec 
Dig.  <S=»139.) 

4.  Action  «=s>35— Statotobt  Aotior— Biolu- 

SIVENES8. 

Where  a  new  right  is  created  by  a  statute, 

which  also  prescribes  the  remedy  or  method  of 

enforcement,  tiie  statutory  method  is  exclusive. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 

Dig.  H  273-294;  Dec.  Dig.  <3=>35.j 

Appeal  from  Common  Pleas  Circuit  Court 
ot  Dillon  CJonnty ;   K.  W.  Memminger,  Jndge. 
Action  by  Benjamin  P.  Bethea  against  J.I 


Forman  AUm.    Jndgmott  /or  plaintiff,  and 
defendant  appeals.    Affirmed. 

The  instruments  referred  to  in  the  opinion 
as  a  mortgage  and  deed,  dated,  respectively, 
April,  1872,  and  January,  1871,  were,  in  or- 
der, as  follows: 
"State  of  South  Carolina,  Marion  0>unty. 

"Know  all  men  by  these  presents,  that  I, 
Elizabeth  E.  Henderson,  of  the  state  and  county 
aforesaid,  for  and  in  consideration  of  the  sum 
of  two  hundred  and  seventy  and  si/uq  dollars 
to  me  in  hand  paid  by  Joel  Allen,  in  making  the 
shares  of  the  estate  land  equal,  do  bargain,  sell, 
and  release  all  my  right,  title,  and  interest, 
together  with  the  right  of  homestead,  in  the 
tract  of  land  where  1  now  live,  containing  one 
hundred  and  twenty-five  acres,  to  the  said  Joel 
Allen  and  his  heirs,  until  the  above-named  two 
hundred  seventy  and  s«/ioo  dollars  (|270.84), 
with  interest  from  date,  shall  be  returned  to  the 
said  Joel  Allen  or  his  heirs,  there  tlie  obligation 
to  be  void  and  of  no  effect;  but,  if  not  paM 
during  my  natural  life,  the  overplus  of  the  value 
of  the  said  land  to  be  equally  divided  between 
my  two  sisters,  Laura  J.  Betjiea  and  Maria  lb 
Bethea. 

"This  the  tenth  day  of  April,  1872. 

"Elizabeth    E.    Henderson.    [L.    S.l 
"Signed,  sealed  and  delivered  in  the  presence  of 
"Elmore  Allen. 
"Maria  L.  Bethea." 

"State  of  Soat3i  Carolina,  County  of  Marion. 

"Know  all  men  by  these  presents,  that  I, 
Elizabeth  E.  Henderson,  for  and  in  considera- 
tion of  the  natural  love  and  affection  I  bear  to 
my  two  sisters,  Laura  Jane  Bethea  and  Maria 
L.  Bethea,  I  give  at  my  decease  all  the  real 
and  personal  property  that  came  to  me  from  the 
estate  of  the  late  Parker  Bethea  and  Elizabeth 
Bethea,  his  wife,  and  in  case  the  said  Laura 
Jane  Bethea  and  Maria  L.  Bethea  di«  leaving 
no  children,  then,  after  paying  for  a  set  of 
tombstones  to  be  put  to  my  gnave  and  all  other 
debts  and  funeral  expenses,  I  rive  the  above- 
described  property  to  Benjamin  P.  Bethea,  and 
to  his  children  at  his  decease,  to  have  and  to 
hold,  and  I  bind  each  and  every  one  of  my  heirs 
and  administrators  and  assigns  to  warrant  and 
defend  the  same  with  the  above-described  par- 
ties. 

"Given  under  my  hand  and  seal  this  the  6th 
day  of  January,  1871. 

"Elizabeth  B.  Henderson.    [Seal] 
"Witness: 

"Elmore  Allen. 
"G.  W.  MUes." 

W.  F.  Stevenson,  of  Clieraw,  for  appellant. 
Sellers  &  Moore,  of  Dillon,  for  respondent 

HYDBICK,  J.  On  the  first  trial  of  this 
case  on  circuit  and  on  the  first  appeal  to  this 
court  (95  S.  C.  479,  79  S.  E.  639)  the  Instru- 
ments executed  by  Elizabeth  Henderson,  dat- 
ed January  6,  1871,  and  AprU  10,  1872,  both 
of  which  wiU  be  reported,  were  assumed  to 
be  and  treated  as  a  deed  and  mortgage,  re- 
spectively, by  all  parties,  by  the  circuit  court, 
and  by  this  court  There  was  no  allegation 
or  suggestion  that  either  should  have  any 
other  construction.  But,  when  a  new  trial 
was  ordered  by  tliis  court,  defendant  obtain- 
ed leave  on  circuit  to  amend  hia  answer,  and 
allege  that  the  instrument  of  January,  1871, 
was  a  will,  and  void  for  the  want  of  proper 
attestation,  and  that  the  instrument  of  AprU, 
1872,  which  be  had,  in  bis  first  answer,  set 
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up  as  a  mortgage,  and  sought  foreclosure  of  it, 
was  a  deed  of  trust,  under  which  his  gran- 
tors, Laura  Jane  and  Maria  L.  Bethea,  were 
vested  with  the  equitable  title  in  fee  to  the 
laud  therein  described,  after  payment  by 
them  of  the  debt  which  It  was  given  to  se- 
cure, and  that  he  was  entitled  to  be  subro- 
gated to  their  rights.  The  circuit  court  over- 
ruled both  contentions,  and  held  the  instru- 
ments to  be  a  deed  and  mortgage,  and  direct- 
ed a  verdict  for  the  plaintiff  on  the  issue  of 
title,  but  submitted  to  the  jury  the  issues  of 
rents  and  improvements. 

[1, 2]  As  respondent  consented  to  the  or- 
der allowing  defendant  to  amend  his  an- 
swer, he  waived  his  right  to  insist  that  the 
previous  construction  of  the  instruments  of 
January,  1871,  and  April,  1872,  as  a  deed 
aiid  mortgage,  is  res  Judicata.  We  are  nev- 
ertheless of  the  opinion  that  they  were  right- 
ly so  construed.  While  the  instrument  of 
January,  1871,  has  some  features  of  a  will, 
the  more  .controlling  features  show  that  it 
was  intended  to  operate  as  a  deed.  Watson 
V.  Watson,  24  S.  C.  228,  58  Am.  Rep.  247,  and 
authorities  cited.  The  facts  and  circumstanc- 
es were  sufficient  to  show,  prima  facie,  that 
this  deed  was  delivered,  and  there  was  noth- 
ing to  rebut  this  showing.  There  is  no  doubt 
that  the  paper  of  April,  1872,  was  intended 
as  a  mortgage.  The  provision  therein  that, 
in  case  of  failure  to  pay  the  debt  during  the 
life  of  the  mortgagor,  the  overplus  of  the  val- 
ue of  the  land  was  to  be  divided  between 
her  sisters  in  case  of  foreclosure,  was  intend- 
ed out  of  abundance  of  caution  to  secure  to 
them  their  rights  under  the  deed  of  Janu- 
ary, 1871,  in  the  event  of  the  foreclosure  of 
the  mortgage.  This  provision  was  not  in- 
tended to  convey  to  the  sLsters  any  interest 
in  the  land,  after  payment  of  the  mortgage 
debt,  but  only  in  "the  overplus  of  the  value 
of  the  said  land,"  and  by  its  terms  the  in- 
strument was  "to  be  void  and  of  no  effect" 
upon  payment  of  the  debt,  and  the  debt  was 
paid. 

[3]  Defendant  set  up  in  his  answer  a  claim 
for  betterments,  alleging  that  be  believed, 
when  he  bought  the  land  and  when  he  made 
the  improvements,  that  his  title  was  good  in 
fee.  The  court  instructed  the  Jury  that  he 
was  entitled  to  recover  for  only  such  improve- 
ments as  were  made  by  him  in  good  faith, 
believing  at  the  time  he  made  them  that  be 
bad  a  good  title  in  fee.  In  this  there  was 
no  error.  The  right  to  recover  for  better- 
ments is  statutory,  and  the  procedure  pre- 
scribed by  the  statute  must  be  followed.  Our 
betterment  acts  were  passed  at '  different 
times,  and  they  provide  for  the  recovery  of 
betterments  under  different  circumstances, 
and  each  prescribes  the  manner  In  which  the 
right  therein  given  shall  be  enforced. 

The  act  of  1S70  (14  St  at  I^arge,  p.  313), 
now  section  3520,  Civ.  Code  1912,  entitles  the 
purchaser  of  lauds  and  tenements,  which  have 
been  recovei-ed  from  him,  to  recover  the  val- 


ue of  all  improvements  made  by  him,  or  those 
under  whom  he  claims,  if  he  or  they  suppos- 
ed, at  the  time  of  the  purchase,  the  title  to 
be  good  in  fee.  Under  the  terms  of  this  stat- 
ute, one  from  whom  lands  and  tenements 
have  been  recovered  can  recover,  not  only  fcir 
all  improvements  made  by  himself,  but  also 
for  such  as  were  made  by  those  under  whusi 
he  claims,  and  even  for  such  as  were  made 
after  knowledge  of  title  in  another,  provid- 
ed he  or  his  grantors  supposed,  at  the  time 
of  the  purchase,  that  the  title  was  good  la 
fee.  Templeton  v.  Lowry,  22  S.  O.  3S9.  Bat 
that  statute  expressly  prescribes  that  such 
recovery  shall  be  bad  "in  the  manner  here- 
inafter provided,"  and  then  it  provides  in  de- 
tail the  manner  of  recovery,  to  wit,  by  sep- 
arate action,  which  must  be  ccHnmenced  with- 
in 48  hours  after  Qnal  Judgment  recovering 
the  lands  and  tenements,  or  during  the  term 
of  court  in  which  the  same  shall  be  render- 
ed. It  has  been  held,  therefore,  that  a  de- 
fendant could  not  set  up  in  his  answer,  in  an 
action  to  recover  lands  and  tenements  from 
him  his  claim  for  betterments,  made  by  those 
under  whom  be  claimed.  Aultman  y.  Utsey, 
41  S.  C.  304,  19  S.  E.  617.  But  the  same 
claim,  prosecuted  by  separate  action  accord- 
ing to  the  provisions  of  the  act  of  1870,  was 
sustained.  Salinas  v.. Aultman,  45  S.  C.  2S3, 
22  S.  E.  889. 

The  statute  of  1885  (19  St  at  Large,  pi 
343),  now  section  3531,  Civ.  Code  1912.  pro- 
vides that  the  defendant  In  an  action  for  the 
recovery  of  land,  who  may  have  made  im- 
provements thereon,  believing  at  the  time  he 
made  them  that  his  title  was  good  in  fee 
shall  be  allowed  to  set  up  in  his  answer  his 
claim  for  betterments.  This  statute  did  not 
supersede  that  of  1870,  but  supplemented  it 
(Tumbleston  v.  Rumph,  43  S.  C.  27S,  21  S.  E. 
84),  and  therefore  under  it  a  defendant,  in  an 
action  to  recover  land,  cannot  set  up  In  hia 
answer  a  claim  'for  improvements  made  by 
those  under  whom  he  claims  (Aultman  r. 
Utsey,  supra) ;  but  by  the  terms  of  the  stat- 
ute he  is  allowed  to  set  up  In  his  answer  his 
claim  only  for  such  Improvements  as  he  him- 
self made,  believing  at  the  time  be  made 
them  ttiat  his  title  was  good  In  fee  (McKnight 
V.  Cooper,  27  S.  G  94,  2  S.  E.  842 ;  Gadsden 
V.  Desportes,  39  S.  C.  131,  17  S.  E.  708).  If 
a  defendant  would  set  up  a  dalm  for  Im- 
provements made  by  those  under  whom  he 
claims,  or  by  himseU,  tinder  the  supposition 
at  the  time  of  the  purchase  that  the  title  was 
good  in  fee,  he  must  do  so  by  separate  ac- 
tion, under  the  provisions  of  the  act  of  1870 
(section  3526  et  seq..  Civ.  Code  1912). 

[4]  There  may  be  no  sound  reason  for  tbla 
apparently  technical  distinction  between  tlie 
different  claims  and  the  methods  of  enforo 
ing  them,  and  it  may  be  conceded  that  it  is 
dUhcult  to  see  why  a  defendant  should  not  be 
allowed  to  set  up  in  his  answer  all  the  daiuis 
to  betterments  to  which  he  may  be  entitled 
under  either  statute;    but  the  law  was  so 
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written  by  the  lawmaters,  and  It  has  been  so 
construed  by  this  court  In  the  decisions  above 
cited.  The  power  to  amend  or  extend  a  stat- 
ute rests  solely  with  the  Legislature.  The 
general  rule  Is  that,  where  a  new  right  Is 
created  by  a  statute,  which  also  prescribes 
tl^p  remedy  or  method  of  enforcing  the  right, 
the  method  prescribed  by  the  statute  Is  ex- 
dusive.  Kennedy  v.  Eeames,  15  S.  C.  548. 
Judgment  affirmed. 

GABY,  C.  J.,  and  WATTS,  FRA8EE,  and 
GAGE,  3J.,  ccmcnr. 

(va  s.  a  M4) 

PIBPB&  T.  SHAHID.    (No.  »ia&) 

(Supreme  (3ourt  of  South  ClaroUna.    July  SI, 
1916.) 

1.  GuABniAir  Ann  Wabd  iS=»118— Action  bt 

GUABDIAIT  —  FOBlt  01-  SUMKONS  ANU  OOU- 
F£AINT. 

An  action  by  the  ^Bordian  of  an  infant  for 
peraonal  injuries  to  his  ward  must  be  brought 
In  the  name  of  the  infant  by  bis  guardian. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  {{  411-118;  Dec  Dig. 
«=3lia.] 

2.  Pabtibs  €=»05— PutAniNO — Aiocrduent. 

Where  the  guardian  of  an  infant  brought 
an  action  for  personal  injuries  to  Ills  ward  im- 
properly in  his  own  name  as  guardian  ad  litem, 
the  trial  court  could  have  aUowed  amendment 
of  the  caption  of  the  gammons  and  complaint 
to  render  them  proper. 

[E3d.  Note. — For  other  cases,  see  Parties, 
Cent.  Dig.  §§  160-166;  Dec.  Dig.  <S=»06.] 

8.  AFFKAL  and   EiBBOB  «=>1178— DlSPOBTTION 

— BxvEBSAL  oif  Technical  Gbounds. 

Where  the  guardian  of  an  infant  sued  for 
personal  injuries  to  tiis  ward,  improperly  styling 
the  action  as  brought  by  him  as  guardian, 
instead  of  by  the  ward  by  him  as  guardian,  on 
appeal  from  OTerruIing  of  defendant's  demur- 
rer to  the  summons  and  complaint,  the  court,  in- 
stead of  dismissing  the  case  on  the  technical 
ground,  would  reverse  and  remaod  in  order  that 
the  plaintifC  might  apply  for  amendment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  4CO4-4620 ;  Dea  Dig.  <3=» 
117a] 

Gary,  0.  J.,  and  Fraser,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  (bounty ;  Frank  B.  Gary,  Judge. 

Action  by  W.  H.  Pleper,  as  guardian  ad 
litem  of  Violet  A.  Pleper,  against  Joseph  Sba- 
bid.  From  an  order  overruling  his  demurrer 
to  the  complaint,  defendant  appeals.  Revers- 
ed and  remanded. 

Huger,  Wilbur  &  Guerard,  of  Charleston, 
for  appellant  Hagood  &  Rivers,  of  Charles- 
ton, for  respondent 

WATTS,  J.  This  was  an  action  for  dam- 
ages for  personal  injuries  commenced  by 
service  of  a  summons  and  complaint,  and  at- 
tachment of  an  automobile  under  the  law  in 
such  cases  made  and  provided.  After  service 
of  summons  and  complaint,  defendant's  at- 
torney filed  a  demurrer  thereto  on  the  ground 
that  It  did  not  state  facts  to  constitute  a 


canse  of  action,  In  that  it  does  not  appear  on 
tho  face  of  the  complaint  that  plaintiff  suf- 
fered any  damages  by  reason  of  the  acts  of 
negligence  alleged  in  the  complaint  Upon 
the  hearing  of  the  demurrer,  the  circuit  judge 
overruled  the  same,  and  defendant  appealed. 

The  contention  of  the  defendant  In  sub- 
stance being  that  the  title  of  the  cause,  In- 
stead of  being  W.  H.  Pleper  as  guardian  ad 
litem  for  Violet  A.  Pleper,  should  have  been 
Violet  A.  Pleper  by  her  guardian  ad  litem 
W.  H.  Pleper,  and  because  of  this  difference 
In  form,  notwithstanding  the  fact  that  the 
body  of  the  complaint  clearly  shows  in  what 
capacity  W.  H.  Pleper  Is  connected  with  the 
suit,  and  also  shows  that  Violet  A.  Pleper 
was  the  party  .injured,  and  because  of  dif- 
ference in  form  of  title  of  the  canse,  the  sab- 
stance  set  out  in  the  complaint  must  be  over- 
looked, and  demurrer  sustained  and  eom- 
plalnt  dismissed. 

[1]  We  are  of  opinion  that  the  exceptions 
must  be  sustained.  As  was  said  in  Mc- 
Cireight  &  McCrelght  v.  Aiken,  S  Hill,  888: 

"The  legal  relation  of  a  committee  to  a  lunatic 
Is  analogous  to  that  of  a  guardian  to  his  ward. 
For  any  trespass  to  the  person  or  property  of  a 
minor,  an  action  must  be  brought  in  his  name 
by  his  guardians,  and  why  should  not  an  action 
be  brought  in  the  same  way  for  a  trespass  on 
the  person  or  property  of  a  lunatic?" 

"It  seems  to  be  settled  in  South  Carolina  that 
in  an  action  at  law  for  the  recovery  of  the  prop- 
erty of  a  lunatic,  or  damages  for  its  detention, 
the  action  must  be  brought  in  the  name  of  the 
lunatic  by  ids  committee,  as  in  such  action  he 
only  can'  recover  who  has  the  legal  title."  CJath- 
cart  V.  Sugenheimer,  18  S.  C.  128. 

On  the  same  principal  and  analogons  there- 
to are  the  decisions : 

"That  in  making  a  deed  under  power  of  attor- 
ney it  must  be  made  in  the  name  of  the  princi- 
pal and  not  in  the  name  of  the  attorney."  Pry- 
or  V.  Coulter,  1  Bailey,  517;  Welch  v.  Parish, 
1  Hill,  155;  Welch  v.  Usher,  2  Hill,  Eq.  167, 
29  Am.  Dec.  63;  Webster  v.  Brown,  2  S.  C. 
428;  De  Walt  v.  Kinard,  19  S.  C.  287;  John- 
son V.  Johnson,  27  S.  G.  311,  S  S.  E.  606,  13 
Am.  St  Rep.  636. 

[2]  At  the  same  time,  we  are  of  the  opin- 
ion that,  tC  an  application  had  been  made  to 
the  circuit  judge  to  amend  the  captions  of 
summons  and  complaint,  he  would  have  al- 
lowed the  amendment,  and  he  certainly  had 
the  power  to  do  so  under  Bank  v.  Eflrd,  06 
S.  O.  18,  79  8.  E.  637. 

[3]  The  spirit  of  this  court  is  opposed  to 
dismissals  of  cases  on  technical  grounds  and 
at  the  sacrifice  of  substance  and  substantial 
rights  of  parties  litigants  Involved,  and  for 
this  reason,  while  the  judgment  must  be  re- 
versed, the  cause  will  be  remanded  in  order 
that  the  plaintiff  may  be  allowed  to  apply  for 
an  amendment  to  her  pleadings  and  by  a  sim- 
ple transposition  of  words  make  the  plead- 
ings Violet  A  Pleper  by  her  guardian  ad 
Utem,  W.  H.  Pleper,  instead  of  W.  H.  Pleper, 
as  guardian  ad  Utem  of  Violet  A.  Pleper,  the 
ends  of  justice  will  be  attained  by  this,  and 
the  defendant  will  be  fully  advertised  that 
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he  is  to  contest  an  alleged  claim  for  injuries 
inflicted  upon  Violet  A.  Pleper,   by  alleged 
acts  of  negligence  on  bis  part 
Reversed  and  remanded. 

HXDRICK  and  GAGE,  JJ.,  concur. 

GARY,  C.  J.  (dissenting).  This  is  an  ap- 
peal from  an  order  overruling  a  demurrer  to 
the  complaint  The  action  Is'  for  damages 
alleged  to  have  been  sustained  by  Violet  A. 
Pieper  through  the  wrongful  acts  of  the  de- 
fendant   The  complaint  alleges: 

"That  W.  H.  I'ieper  aforesaid  was  duly  ap- 
pointed the  carman  ad  litem  of  Violet  A.  Pj^ 
per,  a  minor,  by  the  clerk  of  the  court  of  com- 
mon pleas  for  Charleston  county,  and  authorized 
to  bring  this  action  in  her  belialf." 

It  also  alleges  that  Violet  A.  Pieper  is  the 
daughter  of  the  said  W.  H.  Pieper,  and  that 
both  were  injured,  especially  the  daughter, 
through  the  negligence  and  recklessness  of 
the  defendant  in  operating  his  automobile. 

The  defendant  demurred  to  the  complaint 
on  the  sole  ground: 

"That  it  appears  upon  the  face  of  the  com- 
plaint that  the  same  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  in  that  it 
does  not  appear  that  the  plaintiff  suffered  any 
damage  by  reason  of  the  acts  of  negligence  al- 
leged in  the  complaint" 

His  honor,  the  presiding  Judge,  made  the 
following  order: 

"This  matter  came  on  to  be  heard  by  me  on 
a  demurrer  to  the  complaint,  on  the  ground  that 
said  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  After  hearing  ar- 
guments by  Messrs.  Huger,  Wilbur  &  Guerard, 
attorneys  for  the  defendant  and  Messrs.  Hagood 
&  Rivers,  attorneys  for  the  plaintiff,  it  is  order- 
ed that  the  demurrer  be,  and  the  same  is  hereby, 
overruled,  and  that  the  defendant  have  ten  days 
from  the  date  of  this  order,  in  which  to  answer." 

The  defendant  appealed  upon  the  following 
exceptions': 

Blrst  "Because  his  honor,  the  presiding  judge, 
erred  in  overruling  the  demurrer,  because  It  ap- 
pears upon  the  face  of  the  complaint  that  the 
complaint  states  no  cause  of  action  against  the 
defendant  in  favor  of  the  plaintiff,  in  that  the 
complaint  alleges  that  the  acts  of  defendant's 
negligence  caused  damage  to  a  person  not  a  par- 
ty to  this  action,  and  not  that  the  said  acts  of 
negligence  caused  damage  to  the  plaintiff. 

Second.  "Because  his  honor,  the  presiding 
judge,  erred  in  not  holding  that  a  guardian  ad 
litem  has  no  power  to  maintain  an  action  in  his 
capacity  as  guardian,  on  behalf  of  an  infant  for 
personal  injuries  done  to  said  infant,  whereas 
he  should  have  held  that  such  action  should  have 
been  brought  in  the  name  of  the  infant  appear- 
ing by  her  guardian  ad  litem. 

Ihird.  "Because  his  honor,  the  presiding 
judge,  erred  in  not  holding  that  the  infant  Vio- 
let A.  Pieper,  .the  person  who,  according  to  the 
allegations  of  the  complaint,  suffered  all  the 
damages  complained  of,  was  not  a  party  to  the 
action." 

Section  194  of  the  Code  of  Ovil  Procedure 
Is  as  follows: 

"The  defendant  may  demur  to  the  complaint 
when  it  shall  appear  upon  the  face  thereof,  ei- 
ther: (1)  That  the  court  has  no  jurisdiction  of 
the  person  of  the  defendant  or  the  subject  of  the 
action ;    or  (2)  that  the  plaintiff  has  not  legal 


capacity  to  sue ;  or  (3)  that  there  is  another 
action  pending  between  the  same  parties,  for  the 
same  cause ;  or  (4)  that  there  is  a  defect  of  par- 
ties, plaintiff  or  defendant ;  or  (5)  that  several 
causes  of  action  have  been  improperly  united; 
or  (6)  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action." 

Section  195  of  the  Code  ot  Wvll  Procedure 
provides  that: 

"The  demurrer  shall  distinctly  speafy  the 
grounds  of  objection  to  the  complaint  Unless  it 
do  so  it  may  be  disregarded." 

The  only  ground  ot  demurrer  npon  which 
the  defendant  relied  in  the  circuit  court  was 
that  it  did  not  appear  that  tiie  plaintiff  suf- 
fered any  damage  by  reason  of  the  acts  of 
negligence  alleged  in  the  complaint 

As  we  have  already  stated,  the  complaint 
not  only  alleges  that  Violet  A.  Pieper,  bot 
alao  her  father,  W.  H.  Pieper,  sustained  In- 
jury, at  the  same  time,  through  the  negli- 
gence and  recklessness  of  the  defendant 
Furthermore,  it  does  not  appear  from  the 
record  that  his-  honor,  the  circuit  judge,  was 
requested  to  rule,  or  that  he  made  any  rul- 
ing, upon  the  objections  spedfled  in  the  ei- 
ceptlons.  Therefore  they  are  not  property 
before  this  court  for  consideration.  Nor  does 
It  appear  anywhere  in  the  record  tluit  the 
defendant  relied  upon  the  fourth  ground  of 
demurrer,  to  wit,  "that  there  was  a  defect 
of  parties  plaintiffs,"  nor  that  the  circuit 
Judge  was  requested  to  rule  upon  sach  ob- 
jection. As  this  objection  was  not  specified, 
it  was  waived. 

The  appeal  is  based  npon  an  exceedingly 
tedmical  ground,  and  it  is  very  probable 
that  if  a  motion  had  l>een  made  to  amend 
the  complaint  the  irregularity  in  question 
would  have  been  cured,  and  the  delay  in 
the  administration  of  the  law  l>een  tlierehf 
prevented. 

For  these  reasons  I  dissent 

ERASER,  J.  I  concur.  It  seems  to  me 
that  section  227,  Code  of  Civil  Proceedure 
1912,  is  broad  enough  to  cover  this  case. 


(101  8.  C.  sni 

DUNCAN  T.  McDOUGAU    (Na  9141.) 

(Supreme  Court  of  South  Carolina.     July  24, 
1915.) 

Trial  «=s>29— CoNntrcr  of  Coukt  ard  (3oxrw- 
SKI/— Pbivatk  Oonferbnc*. 
Where  the  court  at  the  close  of  plaintilf  s 
evidence,  the  defendant  announcing  that  he 
would  go  to  the  jury  on  the  plaintiff'g  testimony, 
retired  to  the  judge's  room  with  a  stenographer 
to  read  over  the  evidence  to  him,  while  consid- 
ering plaintiff's  motion  for  directed  verdict,  and 
thereafter  called  defendant's  attorney  into  the 
room,  stating  that  it  appeared  to  him,  after  re- 
freshing his  memory  on  the  evidence,  that  prob- 
ably he  should  direct  a  verdict  for  piaintifC, 
whereupon  counsel  for  the  defendant  asked  that 
he  be  allowed  to  make  a  motion  to  put  in  evi- 
dence for  the  defendant  which  was  done  npoa 
the  court's  return  to  the  bench,  such  private 
conference  between  the  court  and  counsel  for  th« 
defendant  while  a  practice  not  to  l>e  followed, 
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did  not  entitle  plaintiff  to  a  directed  Terdict 
at  the  close  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S§  80-83,  508;    Dec.  Dig.  «=>29.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Berkeley  County;  C.  J.  Bamage,  Special 
Judge. 

Action  by  John  Duncan  against  John  M. 
McDougaL  Verdict  for  defendant,  and  plain- 
tiCf  appeals.  Case  remanded,  witb  Instruc- 
tions. 

Smythe  &  Vlsanska  and  Octavus  Cohen,  all 
of  Charleston,  for  appellant.  W.  A.  Holman, 
of  Charleston,  and  £}.  J.  Dennis,  of  Moncks 
Comer,  for  respondent 

GARY,  O.  J.  This  is  an  action  to  recover 
damages  for  trespasses  upon  land,  of  which 
the  plaintiff  alleges  he  was  seized  and  pos- 
sessed, containing  288  acres,  which  was  pur- 
chased in  1867  by  David  McDongal,  who  died 
in  1900,  leaving  a  last  will  and  testament 
which  was  duly  probated,  whereby  he  devised 
the  said  tract  of  land  to  John  Duncan,  the 
original  plaintiff  in  this  action.  The  com- 
plaint contains  the  following  allegations: 

'That  previous  to  the  death  of  the  said  David 
McDougal,  and  at  the  time  of  his  death,  the 
said  David  McDougol  was  living  on,  and  occupy- 
ing, the  said  property,  and  that  the  defendant, 
John  M.  McDoQgal,  his  son,  was  living  with 
him  in  the  house  on  the  said  property,  as  a 
member  of  his  family.  That  after  the  death  of 
the  said  David  McI>ougalj  the  plaintiff  entered 
into  possession  of  the  said  property,  and' still 
continues  in  such  possession,  planting  a  por- 
tion of  the  same.  That  plaintiff  is  a  biother^in- 
la.w  of  the  defendant,  having  married  bis  sister, 
and  out  of  kindness  to  the  said  defendant  per- 
mitted him  to  occupy  the  house  on  the  said 
property,  and  to  cultivate  a  small  portion  of 
the  land.  That  this  permissive  occupation  by 
the  defendant  of  part  of  the  said  land  contin- 
ued until  about  the  year  1910,  at  which  time 
plaintiff  learned  that  defendant  had  been  tres- 
passing on  said  property,  cutting  down  timber, 
making  it  into  cross-ties,  converting  it  to  his 
own  use,  and  selling  the  same  without  the  per- 
mission of  the  plaintiff,  and  without  account- 
ing to  him  for  the  value  thereof." 

The  prayer  of  the  complaint  is  as  follows: 
"That  the  defendant  do  account  for  the  num- 
ber of  trees  cut  and  converted  by  him  to  his 
own  use  from  said  property,  as  aforesaid,  and 
the  value  thereof,  and  that  upon  such  account- 
ing being  had,  plaintiff  have  judgment  against 
defendant  for  the  value  of  said  timber  so  cut 
and  removed  from  said  property.  (2)  That  the 
defendant  be  enjoined  from  further  trespassing 
on  the  said  property,  or  from  continuing  in  oc- 
cupation of  any  i>art  of  it" 

The  defendant  In  his  answer,  denies  cer- 
tain allegations  of  the  complaint  and  says 
that  he  admits  that  he  has  occupied  the  prem- 
ises in  question  for  a  number  of  years  past, 
and  Is  now  in  possession  of  same,  doing  as 
he  has  done  all  during  his  occupation  of 
same,  exercising  all  rights  of  ownership  over 
the  property,  and  denies  that  his  said  occu- 
pation was  permissive.  He  then  interposes 
the  following  as  a  defense: 

"That  he,  together  with  the  other  heirs  of 
the  late  David  McDougal,  are  the  owners  in  fee 


of  the  property  in  dispute;  that  he  has  been  in 
the  adverse  possession  of  the  said  premises  fot^ 
more  than  10  years,  claiming  the  same  as  the 
property  of  the  heirs  of  the  said  David  Mc- 
Dougal, exercising  all  rights  of  ownership  over 
the  same  for  said  10  years  or  more,  paying  the 
taxes  in  the  name  of  the  estate  of  David  Mc- 
Dougal, cultivating  and  otherwise  using  the 
same  as  the  property  of  John  M.  McDougal,  and 
generally  as  the  property  of  the  heirs  of  the 
late  David  McDougal. 

The  Jury  rendered  the  following  verdict: 
"We  find  a  verdict  for  the  defendant,  John 
M.  McDougal,  and  the  heirs" 

— and   the   plaintiff  appealed. 

The  first  question  that  will  be  considered 
la  whether  there  was  error  on  the  part  of  his 
honor,  the  presiding  Judge,  in  refusing  to  di- 
rect a  verdict  in  favor  of  the  plaintiff,  at  the 
close  of  the  testimony.  The  record  contains 
the  following  statement: 

''At  the  conclusion  of  plaintiff's  testimony,  the 
defendant  announced  that  he  would  offer  no 
evidence,  but  would  go  to  the  jury  on  the  tes- 
timony aa  offered  by  the  plaintiff;  that  the 
plaintiff  then  made  a  motion  to  direct  a  verdict 
uipon  the  grounds  set  out  in  the  record,  and 
argued  said  motion;  his  honor,  the  presiding 
judge,  announced  that  he  would  take  the  matter 
of  direction  of  verdict  under  advisement  during 
the  presentation  of  the  case  by  the  plaintiff's 
attorney,  Mr.  A.  T.  Smythe,  Jr.  The  presiding 
judge  during  the  argument  retired  to  the  judge's 
room  and  called  the  stenographer  with  Um. 
The  stenographer  read  over  the  testimony  to 
the  judge.  Mr.  Holman  was  asked  into  the 
room  and  the  jude[e  stated  that  it-  appeared  to 
him,  after  refreshing  his  memory  oa  the  evi- 
dence, that  probably  he  should  direct  a  verdict 
whereupon  Mr.  Holman  asked  that  he  be  al- 
lowed to  make  a  motion,  to  put  in  evidence  for 
the  defendant  The  judge  returned  to  the  bench, 
and  Mr.  Holman  made  a  motion  in  open  court 
to  be  allowed  to  introduce  testimony,  where- 
upon Mr.  Smythe  objected  to  the  granting  of 
this  motion.  The  judge  ruled  that  in  his  discre- 
tion he  bad  a  right  to  open  the  case  and  allow 
the  testimony  to  be  submitted,  and  did  so,  after 
hearing  argument  on  the  matter.  The  defend- 
ant then  offered  testimony  as  set  out  in  the 
brief,  plaintiff  offered  testimony  in  reply,  and 
thereafter  the  case  was  fuUy  argued  and  dis- 
cussed before  the  jury,  and  the  judge,  at  the 
conclusion  of  argument  on  both  sides,  delivered 
his  charge,  and  the  jury  found  a  verdict  for  the 
defendant" 

We  proceed  to  the  consideration  of  the 
question  whether  there  was  error  on  the  part 
of  his  honor,  the  circuit  Judge,  in  refusing  to 
direct  a  verdict  in  favor  of  the  plaintiff, 
by  reason  of  the  fact  that  the' stenographer 
and  the  defendant's  attorney  were  present  in 
his  room  by  his  invitation,  but  without  the 
invitation  being  also  extended  to  the  plain- 
tiffs attorneys  to  he  present  during  the  con- 
sideration of  said  question.  His  honor,  the 
circuit  judge,  who  was  presiding  in  that  case 
by  special  appointment  and  the  defendant's 
attorney  are  well  known  to  the  court  and  it 
has  no  hesitation  in  stating  that  they  are  of 
high  character,  and  that  there  was  no  in- 
tention on  the  part  of  his  honor,  the  circuit 
judge,  to  give  the  defendant's  attorney  any 
advantage  whatsoever  over  his  opponent  nor 
was  there  any  intention  on  the  part  of  the 
defendant's  attorney  to  transcend.  In  any  re- 
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spect,  tbe  ethics  of  the  profession,  when  he 
answered  the  call  of  the  circuit  judge  to  come 
to  his  room.  It  was  a  mere  Inadvertence  on 
the  part  of  his  honor,  the  presiding  Judge, 
and,  of  course,  such  a  practice  is  not  to  be 
followed.  While  the  plaintiff  was  not  en- 
titled to  a  directed  verdict  on  this  ground, 
nevertheless,  after  careful  consideration  of 
the  exceptions,  our  conclusion  is  that  the 
plaintiff  was  entitled  to  a  directed  verdict  on 
tbe  other  facta  in  the  case.  Pee  Dee  Naval 
Stores  Co.  v.  Hamer,  92  S.  C.  423,  75  S.  E. 
685. 

It  Is  the  judgment  of  this  court  that  the 
case  be  remanded,  with  instructions  to  the 
derk  of  the  court  of  Berkeley  county  to  enter 
up  Judgment  in  favor  of  the  plaintiff,  for  the 
land  sued  for  without  any  damages.  If  plain- 
tiff so  desires,  or  that  It  be  remanded  to  the 
drcult  court  with  Instruction  that  the  circuit 
court  direct  a  verdict  in  favor  of  the  plaln- 
tlfl,  for  land  saed  for,  and  that  the  question 
of  damages  be  submitted  to  a  Jury. 

WATTS,  FRASER,  and  GAGE,  33.,  concur. 
HYDRICK,  J.,  concurs  in  the  Judgment 

aw  8.  C.  S78) 

HOLLIDAX  ▼.  PEGRAM  et  aL     (No.  9142.) 

(Suipreme  Court  of  South  ■  Carolina.     July  24, 
1915.) 

1.  Appeal  and  Ebbob  i3=>870  —  Quzstions 
Reviewable — Obdeb  Uefusino  to  Stbiblb 
'Matikb  ibou  Pleadino. 

An  order  refusing  to  strike  redundant  mat- 
ter from  a  pleadiog,  while  not  immediately  ap- 
pealable, will  be  reviewed  on  appeal  fi«m  the 
final  judgment. 

[Ed.  Note.— For  other  rases,  see  Appeal  and 
Error,  Cent  Dig.  S{  3401,  3487-3489,  3491- 
3512;  Dec.  Dig.  <8=>S70.] 

2.  Use  and  Occopatiow  «=s>8— Pleading — 
."QuANTtTM  Meruit." 

Where  all  the  terms  of  a  contract  of  rent- 
al are  agreed  upon  except  the  rent,  in  a  suit 
to  recover  the  rental,  necessarily  on  a  "quan- 
tum meruit,"  a  contract  implied  by  law,  it  is 
proper  to  allege  the  terms  of  tbe  contract  so  far 
as  agreed  upon. 

[Ed.  Note. — For  other  cases,  see  Use  and  Oc- 
cutpation.  Cent.  Dig.  f  24;    Dec.  Dig.  $=s>8. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Quantum  Meruit.] 

8.  Use  and  Occt7pation  4=99— Evidence. 

Where  defendants  were  sued  for  the  rental 
of  a  tobacco  warehouse,  the  suit  being  on  a 
quantum  meruit  because  through  the  parties' 
failure  to  agree  on  details  no  completed  contract 
of  lease  was  made,  it  was  proper  to  admit  de- 
ttad&nta'  letters  agreeing  to  pay  $850  as  rent, 
as  tending  to  prove  <me  of  the  elements  of  the 
contract  agreed  upon. 

[Ed.  Note. — For  other  cases,  see  Use  and  Oc- 
cupation, Cent  Dig.  {  25;   Dec  Dig.  <8=>9.] 

4.  Etidkncb  ®s>222— Admissions. 

Where  defendants  were  sued  for  the  rental 
of  a  tobacco   warehouse,  the  suit  being  on  a 

?IOianttmi  meruit  because  through  the  parties' 
allure  to  agree  on  details  no  completed  con- 
tract of  lease  was  made,  it  was  proper  to  admit 
defendants'  letters  agreeing  to  pay  $850  as  rent, 


as  admissions   tending  to   prove   a   reasonable 
rent. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  78«-800,  803-SOS;  Dec:  Dig.  0=» 
222.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County;  C  J.  Ramage,  Special 
Judge. 

Action  by  J.  W.  Holllday  against  G.  H. 
Pegram  and  C.  W.  Payne,  copartners  ns  O. 
H.  Pegram  &  Company.  Judgment  for  plain- 
tiff, and  defendants  appeaL    Affirmed. 

See,  also,  94  8.  G.  292,  77  S.  E.  1014. 

J.  W.  Ragsdale  and  Whiting  &  Baker,  all 
of  Florence,  for  appellants.  Wlllcox  &  Will- 
coz,  of  Florence,  for  respondoit. 

HTDRICE,  J.  At  first,  plalntitt  sued  on 
contract  to  recover  the  rent  due  for  the  use 
of  a  warehouse.  A  directed  verdict  for  plain- 
tiff was  reversed  on  the  ground,  besides  oth- 
ers, that  the  court  erred  In  holding  that  the 
letters-  Introduced  to  prove  the  contract  made 
a  complete  contract  88  S.  O.  73,  71  S.  B.  367, 
Ann.  Cas.  1913A,  33.  The  case  vras  ronand- 
ed  for  a  new  trial,  which  was  bad  without 
amoidment  of  the  complaint;  plaintiff  still 
suing  upon  contract  On  the  second  trial, 
the  court  directed  a  verdict  £or  defendants 
on  the  ground  that  the  evidence  failed  to 
prove  a  contract  This  was  affirmed,  with 
leave  to  plaintiff  to  amend  his  complaint  and 
set  up  a  cause  of  action  based  on  Quantom 
meruit  94  S.  C.  292,  77  S.  B.  1014.  Accord- 
ingly, plaintiff  amended,  alleging,  in  para- 
graph 2,  that  he  and  defendants  entered  into 
negotiations  for  the  lease  of  the  vra  rehouse, 
"and  that  as  a  result  of  such  negotiations 
plaintiff  agreed  to  lease  the  property  in  ques- 
tion for  the  tobacco  warehouse  season  of 
1910,  and  defendants  agreed  to  occupy  same 
and  to  pay  plaintiff  therefor  on  September  1, 
1910,  as  rent  for  the  period  mentioned,  the 
sum  of  eight  hundred  and  fifty  ($850.00)  dol- 
lars." In  paragraph  3,  he  alleged  that,  pur- 
suant to  sudi  negotiations,  defendants  took 
possession  of  and  used  the  warehouse  for  tbe 
season  of  1910,  but,  on  account  of  their  fail- 
ure to  agree  upon  certain  details,  no  com- 
t)leted  contract  was  made;  and,  in  paragraph 
4,  he  alleged  that  the  reasonable  rental  value 
of  the  warehouse  was  "the  price  agreed  upon 
in  the  negotiations  aforesaid,  to  wit"  $850, 
for  which  sum  he  demanded  Judgment  De- 
fendants moved  to  strike  out  the  words  In 
quotations  in  paragraphs  2  and  4  as  irrele- 
vant and  redundant  The  motion  was  re- 
fused. From  judgment  for  plaintiff,  defend- 
ants appealed. 

[1]  Respondent  objects  to  the  conslderatloii 
of  the  first  groimd  of  appeal — the  refusal  of 
the  motion  to  strike  out — on  the  ground  that 
the  refusal  of  such  a  motion  is  not  appeal- 
able. Q%e  authorities  dted  by  blm  show  that, 
while  an  order  refusing  to  strike  out  Is  not 
immediately  appealable,  it  will  be  reviewed 
on  appeal  from  the  final  Judgment 
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[2]  But  there  was  no  error  In  refusing  the 
motion.  Tt  frequently  happens  that  some  of 
the  terms  of  an  Incomplete  contract  are 
agreed  upon,  for  Instance,  all  the  terms  of  a 
contract  of  rental  or  sale,  except  the  prlca 
In  such  case,  the  action  could  not  be  upon 
contract,  because  a  complete  contract  was 
not  made ;  but  It  would  hare  to  be  on  quan- 
tum meruit— a  ccmtract  Implied  by  the  law — 
in  wlilch,  however,  it  is  proper  to  allege  the 
terms  of  the  contract  so  far  as  they  were 
agreed  upon. 

[3,  4]  Nor  was  there  error  In  admitting  de- 
fendants' letters  in  which  they  agreed  to  pay 
$850  as  rent  for  the  warehouse.  They  tended 
to  prove  one  of  the  elements  of  the  contract 
that  had  been  agreed  upon ;  and,  even  if  the 
price  had  not  been  agreed  upon,  they  wonld 
have  been  admissible  as  admissions  of  de- 
fendants tending  to  prove  a  reasonable  prices 

Judgment  affirmed. 

OABY,  C.  J.,  and  WATTS,  FRASER,  and 
OAQE,  JJ.,  concur. 


(143  a*,  ni) 

ALMAND  et  al.  v.  PATE  et  aL    (No.  455.) 
(Supreme  Conrt  of  Georgia.     July  17,  1915.) 

(ByUaiv  5y  the  Oowrt.) 

J.  afpkai.  akd  Ebbob  4s>107S— AssiamacNiB 

oy  EiKBOB— Abandonhent. 

AssiKiKnents  of  error,  which  are  not  urged 
in  the  brief  of  counsel  for  the  plaintiff  in  error, 
will  be  treated  as  abendoced. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  425&-126i;  Dec.  Dig.  «=» 
1078.] 

12.   OONSTTTUTIOWAI.    LAW    «=»46  —  CoWSTITU- 

xiONALrrr  of  Statute— DETEBifiNATioN. 
Grounds  of  attack  upon  the  constitutional- 
ity of  a  Statute,  which  do  not  point  out  the 
provision  of  the  Constitution   alleged  to  have 
been  violated,  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al r«w,  Cent  Dig.  U  43-45 ;   Dee.  Dig.  <3=:>4ti.] 

8.  Dbains   $=>67  —  Dbainaob   Distbict  Ab- 

flBSSMBNTS— VALIDITT    OF    STATUTE— "TAX." 

The  act  approved  August  IB,  1911  (Acts 
1911,  p.  lOS),  authorizing  the  creation  of  drain- 
age districts,  in  which  lands  are  to  be  drained, 
where  necessary  to  the  public  welfare,  and  the 
apiKiintment  of  commissioners,  and  conferring 
authority  on  them  to  levy  assessments  on  the 
property  specially  benefited,  to  defray  the  cost 
of  the  improvement,  does  not  contemplate  the 
levy  of  a  tax  within  the  meaning  of  the  Consti- 
tnlioD,  and  is  not  unconstitutional  for  the  rea- 
■ona  specified  in  the  third  division  of  the  opin- 
ion, which  are  predicated  on  the  assumption 
that  the  act  authorizes  the  levy  of  a  tax. 

[Ed.  Note. — For  other  cases,  see  Drains,  CJent 
Dig.  H  73,  76,  tH;   Deo.  Dig.  <8=>67. 

For  other  deSnitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Tax.] 

4.  Drains  €=>2  —  Draiitaob  Diotbiotb  —  Po- 
UCB  POWEB— Validitt  OF  Statutb. 

The  statute  mentioned  in  the  preceding  note 
contemplates  the  drainage  of  lands  only  in  in- 
stances where  it  is  necessary  to  the  public  wel- 
fare. It  is  within  the  police  power  of  tiie 
state  to  enact  such  a  law. 

I  Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  S  17:   Dec.  Dig.  <&=>2.] 


5.  Dbains  43>67— Dbainaob  Distbiots— As- 
sessments—Bonos— Validitt  OF  Statute. 

In  BO  far  as  the  act  mentioned  in  the  pre- 
ircding  notes  authorizes  assessments  against 
property  specially  benefited  by  the  improvement, 
and  after  such  assessments  to  issue  lionds  paj'- 
able  only  from  the  proceeds  of  such  assessments, 
the  act  does  not  offend  the  provision  of  the  Con- 
stitution restricting  the  power  of  political  divi- 
sions of  this  state  to  create  debts. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  11  73,  76,  91;    Dec.  Dig.  «8=>67.] 

6.  Question  of  Ebtoppbi.. 

The  rulings  announced  in  the  preceding 
notes  render  it  unnecessary  to  deal  with  the 
question  of  estoppel. 

Error  from  Superior  C!ourt,  Gwinnett  Coun- 
ty;   G«i>.  L.  Bell,  Judge. 

Action  by  A  J.  Almand  and  another 
against  T.  A.  Pate  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 

An  act  of  the  Legislature  was  approved 
August  19,  1911,  providing  for  the  establish- 
ment of  a  system  of  drainage,  and  means  for 
carrying  into  effect  the  requirements  of  the 
act  Acta  1911,  p.  108  et  seq. ;  Park's  C!ode, 
{  439  (a)  et  seq.  Under  the  provisions  of  the 
act  a  drainage  district  was  established, 
which  embraced  portions  of  two  counties. 
Assessments  were  made  upon  the  several 
properties  to  be  benefited  by  the  improve- 
ment, for  the  purpose  of  raising  funds  to  pay 
the  cost  of  making  the  improvement  Some 
of  the  iandcrwners  having  failed  to  pay  their 
assessments,  bonds  were  issued  and  sold'  un- 
der the  provisions  of  the  act  Levees  and 
drains  were  constructed  for  the  drainage  of 
lands  within  the  district  The  commission- 
ers were  proceeding  to  enforce  collection  of 
the  assessments,  when  A.  J.  Almand  and  T. 
O.  McElroy,  owners  of  property  within  the 
district,  instituted  an  action  against  the  com- 
missioners and  the  tax  collector,  to  enjoin 
collection  of  the  assessment  Numerous 
grounds  were  relied  on  for  the  grant  of  the 
relief,  among  them  being  that  the  provisions 
of  the  act  in  regard  to  the  establishment  ot 
the  district  and  of  the  execution  ot  the 
bonds  had  not  been  complied  with,  and  that 
the  act  was  unconstitutionaL  The  defend- 
ants filed  a  demurrer  and  an  answer.  In 
the  latter  it  was  urged  that  on  account  of 
certain  conduct  upon  the  part  of  the  plain- 
tiffs they  were  "estopped  from  raising  any 
question  as  to  the  legality  of  said  act  or  as 
to  the  constitutionality  of  said  act,  and 
*  *  *  from  raising  any  of  the  questions 
sought  to  be  raised  in  their  petition  In  this 
case."  On  an  interlocutory  hearing  the  case 
was  submitted  to  the  Judge,  without  evidence, 
upon  the  following  agreement,  signed  by 
the  respective  counsel  for  the  parties: 

"It  is  agreed  that  the  constitutionality  of  the 
Drainage  Act  of  1911  (Acts  1911  p.  108),  and 
the  question  of  estoppel,  under  the  pleadings  in 
this  case,  be  submitted  to  and  passed  on  by  the 
court  at  the  present  time,  eliminating  all  other 
questions  for  the  present,  except  the  constitu- 
tionality of  the  act  and  the  defense  of  estoppel." 
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The  judge  rendered  a  decision  as  follows: 
"This  case  coming  on  to  be  heard,  and  after 
hearing  and  considering  the  same,  and  counsel 
agreeing  that  only  two  questions  be  submitted 
to  the  court  at  this  time,  to  wit,  the  constitu- 
tionality of  the  act  of  1911,  known  as  the  Drain- 
age Act,  approved  August  19,  1011,  and  the 
question  ol  estoppel:  It  is  ordered  and  ad- 
judged by  the  court  that  said  act  is  valid,  and 
does  not  violate  or  contravene  the  Oonstitution 
of  the  United  States^  nor  the  Constitution  of 
the  state  of  Georgia,  as  contended  by  the  plain- 
tiff, and  that  Oxe  defendants  may  plead,  estoppel. 
This  interlocutory  injunction  is  denied,  and  the 
restraining  order  heretofore  granted  dissolved." 

The  plaintiffs  excepted. 

Section  2  of  the  act— Park's  Code,  S  439 
(b) — relates  to  procedure  for  the  establish- 
ment of  drainage  districts.  It  Is  required 
that  application  for  the  establishment  of  the 
drainage  districts  be  filed,  and  that  the  ap- 
plication describe  the  spedflc  body  or  dis- 
trict of  land  In  the  county  and  adjoining 
counties  in  such  way  as  to  convey  an  intelli- 
gent idea  as  to  the  location  of  the  land,  and 
show  that  the  land  is  subject  to  overflow  or 
too  wet  for  cultivation,  and  that — 
"public  benefit,  or  utility,  or  the  public  health, 
convenience,  or  welfare  will  be  promoted  by 
draining,  ditching,  or  leveeing  the  same,  or  by 
changing  or  improving  the  natural  watercourses, 
and  setting  forth  therein,  as  far  as  practicable, 
the  starting  point  route,  and  terminuses,  and 
lateral  branches,  if  necessary,  of  the  proposed 
improvement." 

After  the  filing  of  the  application,  other 
procedure  Is  prescribed.  In  section  2  and  sub- 
sequent sections,  for  the  establishment  of 
the  district  and  for  draining  the  lauds  in  the 
district  In  section  12— Park's  Code,  |  439 
(1)— it  is  provided: 

"It  shall  be  the  duty  of  the  engineer  and 
viewers  to  personally  examine  the  land  in  the 
district  and  classify  it  with  reference  to  the 
benefit  it  will  receive  from  the  construction  of 
the  levee,  ditch,  or  watercourse,  or  other  im- 
provement In  case  of  drainage,  the  degree  of 
wetness  of  the  land,  its  proximity  to  the  ditch 
or  a  natural  outlet,  and  the  fertility  of  the  soil 
shall  be  considered  in  determining  the  amount 
of  benefit  it  will  receive  by  the  construction  of 
the  ditch.  The  land  benefited  shall  be  separated 
in  five  classes.  The  land  receiving  the  hi|;hest 
benefit  shall  be  marked  'Class  A,'  that  receiving 
the  next  highest  benefit  'Class  B,'  that  receiving 
the  next  highest  benefit  'Class  CV  that  receiving 
the  next  highest  benefit  'Class  D,'  and  that  re- 
ceiving the  smallest  benefit  'Class  E.'  The 
holdings  of  any  one  landowner  need  not  *  *  * 
be  all  in  one  class;  but  the  number  of  acres  in 
eadi  class  shall  be  ascertained,  though  its 
boundary  need  not  necessarily  be  marked  on  the 
ground  or  shown  on  the  map.  The  total  number 
of  acres  owned  by  one  person  in  each  class, 
and  the  total  number  of  acres  benefited,  shall  be 
determined.  The  total  number  of  acres  of  each 
class  in  the  entire  district  shall  be  obtained  and 
presented  in  tabulated  form.  The  scale  of  as- 
sessment upon  the  several  classes  of  land  re- 
turned by  the  engineer  and  viewers  shall  be  in 
the  ratio  of  five,  four,  three,  two,  and  one; 
that  is  to  say,  as  often  as  five  mills  per  acre  is 
assessed  against  the  land  in  'Class  A,'  four 
mills  per  acre  shall  be  assessed  against  the  land 
in  'CSass  B,'  three  mills  per  acre  in  'Class  C,' 
two  millsper  acre  in  'Class  D,'  and  one  mill  per 
acre  in  'Class  E.'  This  shall  form  the  basis  of 
the  assessment  of  benefits  to  the  lands  for  drain- 
age." 


This  is  followed  by  provisions  for  hearings 
to  be  afforded  any  property  owners  who  may 
not  be  satisfied  with  the  classifications  of 
their  property,  or  who  may  claim  that  their 
property  is  not  benefited  by  the  improve- 
ment Section  31— Park's  Code,  {  439  (ee)— 
of  the  act  provides: 

"After  the  classification  of  the  land  and  the 
ratio  of  assessment  of  the  different  dasses  to 
be  made  thereon  has  been  confirmed  by  the 
court,  the  drainage  commissioners  shall  pre- 
pare an  assessment  roll  or  drainage  tax  dupli- 
cate, giving  a  description  of  all  the  land  in  said 
drainage  district,  the  name  of  the  owner,  so  far 
as  can  be  ascertained  from  the  public  records, 
and  the  amount  of  assessment  against  eacb  of 
the  several  tracts  of  land.  In  preparing  this 
assessment  roll  the  board  shall  ascertain  the 
total  costs  of  the  impravem«it  including  the 
damages  awarded  and  to  be  paid  to  the  own^s 
of  land,  and  all  incidental  expenses,  and  de- 
duct therefrom  any  special  assessment  made 
against  any  railroad  or  highway,  and  the  re- 
mainder shall  be  the  amount  to  be  borne  and 
paid  by  the  lands  benefited.  Hiis  amount  shall 
be  assessed  against  the  several  tracts  of  land 
according  to  the  benefit  received,  as  shown  by 
the  classification  and  ratio  of  assessment  made 
by  the  viewers  and  confinned  by  the  board  of 
drainage  commissionerB.  His  drainage  tax 
roll  shall  be  made  in  dui^cate,  signed  by  the 
chairman  and  secretary,  and  one  copy  filed  with 
the  drainage  record  and  the  other  delivered  to 
the  sheriff  or  other  county  tax  collector.  There 
shall  be  appended  an  order  to  collect  the  said 
assessments,  and  the  same  shall  have  the  force 
*  *  *  of  a  judgment  as  in  the  case  of  state 
and  county  taxes." 

Section  82— Park's  Code,  {  439  (fr)-^?ro- 
vldes: 

"If  the  total  cost  of  the  work  is  less  than  an 
average  of  twenty-five  cents  per  acre  on  all  the 
land  in  the  district,  the  assessment  made  against 
the  several  tracts  shall  be  collected  in  one  in- 
stallment, by  the  same  ofiicer  and  in  the  same 
manner  as  state  and  county  taxes  are  collect- 
ed, and  payable  at  the  same  time.  In  case  the 
total  assessment  exceeds  the  average  of  twenty- 
five  cents  per  acre  on  all  lands  in  the  district 
the  said  board  of  drainage  commissioners  may 
give  notice  of  three  weeks  by  publication  in 
some  newspaper  of  general  circulation  in  the 
district,  if  there  be  one,  and  also  by  posting  a 
written  or  printed  notice  at  the  door  of  the 
courthouse  and  at  five  conspicuous  places  in  the 
drainage  district,  that  they  propose  to  issue 
bonds  for  the  construction  of  said  imppovement. 
giving  the  amount  of  bonds  to  be  issued,  the 
rate  of  interest  they  are  to  bear,  and  the  time 
when  payable.  Any  landowner  having  lands  as- 
sessed in  the  district  and  not  wanting  to  pay 
interest  on  the  bonds  may,  within  thirty  daj's 
after  the  publication  of  said  notice,  pay  the 
county  treasurer  the  full  amount  of  his  assess- 
ment and  have  his  land  released  therefrom." 

Section  S3— Park's  Code,  SS  439  (gg).  439 
(hh) — provides: 

"Each  and  every  person  owning  land  ia  the 
district,  which  is  assessed  for  the  construction 
of  an  improvement,  who  shall  neglect  or  fail 
to  pay  the  full  amount  of  his  assessment  to  the 
county  treasurer  within  the  time  specified,  shall 
be  deemed  as  consenting  to  the  issuing  of  said 
drainage  bonds,  and  in  consideration  of  the 
right  to  pay  his  assessment  in  installments  he 
thereby  waives  his  right  to  any  defense  against 
the  collection  of  said  assessment  because  of  an 
irregularity,  illegality,  or  defect  in  the  proceed- 
ings prior  to  this  time,  except  in  the  case  of  an 
appeal  as  heretofore  provided,  whidi  is  not  af- 
fected by  this  waiver.    The  term  'person,'  as 
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used  in  this  act,  incladea  any  firm,  company,  or 
corporation." 

SecUon  34— Park's  Code,  i  439  (li)— pro- 
rifles: 

"At  the  expiration  of  the  thirty  days  after 
the  publication,  the  board  of  drainage  com- 
missioners may  issue  bonds  for  the  full  amount 
of  the  assessment  not  paid  in  to  the  county 
treasurer,  together  with  •  •  *  interest  there- 
on, costs  of  collection,  or  incidental  expenses. 
These  bonds  shall  bear  six  per  cent  interest 
per  annum,  payable  annually,  and  shall  be  paid 
in  ten  annual  installments.  The  first  install- 
ment of  the  principal  shall  mature  at  the  expi- 
ration of  three  years  from  the  date  of  issue, 
and  one  installment  each  succeeding  year  for 
nine  additional  yearsi  The  commissioners  may 
sell  these  bonds  at  not  less  than  par,  and  de- 
vote the  proceeds  to  the  payment  of  the  work 
as  it  progresses.  In  no  case  shall  bonds  be 
issued  until  the  tax  levy  has  been  made  to 
meet  them  as  they  come  due.  The  bonds  is- 
sued shall  be  for  the  exclusive  use  of  the  levee 
or  drainage  district  specified  on  their  face,  and 
should  be  numbered  by  the  board  of  dramage 
commissioners,  and  recorded  in  the  drainage 
record,  which  record  shall  set  oqt  specifically 
thr  lands  embraced  in  the  district  on  which  the 
tax  has  not  been  paid  in  full,  and  which  land 
ia  assessed  for  the  payment  of  the  bonds  issued 
and  *  *  •  interest  thereon.  This  assess- 
ment shall  constitnte  the  first  and  paramount 
lien,  second  only  to  the  state  and  county  taxes, 
upon  the  lands  assessed  for  the  payment  of  said 
bonds  and  the  interest  thereon  as  they  become 
due,  and  shall  be  collected  in  the  same  mannei^ 
by  the  same  oSicers  as  the  state  and  county 
taxes  are  collected.  If  any  installment  of  prin- 
cipal or  interest  represented  by  •  *  •  said 
bond  shall  not  be  paid  at  the  nme  and  in  the 
manner  when  the  same  shall  become  due  and 
payable,  and  such  default  continue  for  a  period 
of  six  months,  the  holder  or  holders  of  such 
*  *  *  bonds,  upon  which  default  has  been 
made  may  have  a  right  of  action  against  said 
drainage  district  or  the  board  of  drainage  ccwa- 
missioners  of  said  district,  wherein  the  court 
ma^  issue  a  writ  of  mandamus  against  the  said 
drainage  district,  its  officers,  including  the  tax 
collector  and  treasurer,  directing  the  levying  of 
a  tax  or  special  assessment  as  herein  provided', 
and  the  collection  of  same,  in  such  sum  as  may 
be  necessary  to  meet  any  unpaid  installments 
of  principal  and  interest  and  costs  of  ac- 
tion; and  such  other  remedies  as  are  hereby 
vested  in  the  holder  or  holders  of  such  bond 
or  bonds  in  default  as  may  be  authorized  by 
law;  and  the  right  of  action  is  hereby  vest- 
ed in  the  holder  or  holders  of  such  bond  up- 
on which  defanlt  has  been  made,  authorizing 
them  to  institute  suit  against  any  officer  on  his 
official  bond,  for  failure  to  perform  any  duty 
imposed  by  the  provisions  of  this  act.  The  offi- 
cial bonds  of  the  tax  collector  and  county  treas- 
urer shall  be  liable  for  the  faithful  performance 
of  the  duties  herein  assigned  them.  Such  bonds 
may  be  increased  by  the  board  of  county  com- 
misEioners." 

The  other  material  facts  api)ear  In  the 
opinion. 

L.  B.  Norton,  of  lithonia,  J.  T.  Moore,  of 
Jackson,  and  O.  M.  Duke,  of  FlovlUa,  for 
plaintiffs  in  error.  I.  L,  Oakes,  of  Lawrence- 
vlUe,  for  defendants  In  error. 

ATKINSON.  J.  [1, 2]  1,  2.  The  grounds  of 
attack  upon  the  constitutionality  of  the  act 
are  set  forth  in  the  petition.  Some  of  thent 
are  not  urged  in  the  brief  of  counsel  for  the 
plaintiffs  in  error.  Under  the  practice  In  this 
court,  these  will  be  treated  as  abandoned. 


Others  do  not  point  out  what  provision  of  the 
Constitution  Is  violated.  These  will  not  be 
considered.  Morton  v.  Nelms,  118  Ga.  786 
(45  S.  EX  616). 

[3]  3.  The  act  authorizes  the  establishment 
of  drainage  districts  throughout  the  state, 
under  certain  circumstances,  and  provides  for 
the  appointment  of  commissioners  who  are 
clothed  with  authority  to  carry  into  effect 
the  provisions  of  the  act  Among  the  pow- 
ers conferred  was  the  power  to  levy  assess- 
ments against  property  to  be  benefited  by 
the  drainage,  for  its  pro  rata  amount  of  the 
cost  of  the  Improvement  Assessments  of 
this  character  are  radically  different  from  ad 
valorem  taxes,  and  are  not  taxes  within  the 
meaning  of  the  Constitution.  Hayden  v.  At- 
lanta, 70  6a.  817 ;  Speer  ▼.  Athens,  85  Oa. 
49,  11  S.  a  802,  9  I*  R.  A  402;  City  of  At- 
lanta V.  First  Presbyterian  Church,  86  Ga. 
730,  13  S.  El  252,  12  L.  R.  A.  852;  Georgia 
BflUroad  Co.  v.  Decatur,  137  Ga.  537,  73  S. 
R  830,  40  L.  R.  A  (N.  S.)  935.  It  is  said 
that  the  act  is  unconistltutional,  for  the  fol- 
lowing, among  other,  reasons: 

(a)  It  "is  in  conflict  with  the  Constitutioii  of 
this  state,  which  provides  that  the  taxation  shall 
be  uniform,  because  it  is  not  the  levy  of  a  tax 
by  a  county,  nor  any  municipal  corporation  in 
a  county,  or  within  any  political  division  recog- 
nized or  pointed  out  by  the  Constitution  of  the 
state." 

(b)  It  is  in  violation  of  article  4,  |  1,  par.  1, 
of  the  Constitution  which  declares:  "The  right 
of  taxation  is  a  sovereign  right,  inalienable^  in- 
destructible, is  the  life  of  the  state,  and  right- 
fuJly  belongs  to  the  people  in  all  republican 
governments,  and  neither  the  General  Assembly, 
nor  any  nor  all  other  departments  of  govern- 
ment established  by  this  Constitution,  shall  ever 
have  the  authority  to  irrevocably  give,  grant, 
limit,  or  restrain  this  right;  and  all  laws, 
grants,  contracts,  and  all  otiier  acts  whatsoever, 
by  said  government  or  any  department  thereof, 
to  effect  any  of  these  purposes,  shall  be  and  are 
hereby  declared  to  be  null  and  void  for  every 
purpose  whatsoever;  and  said  right  of  taxation 
shall  always  be  under  the  complete  control  of, 
and  revocable  by,  the  state,  notwithstanding  any 
gift,  grant,  or  contract  whatsoever  by  the  Gen- 
eral Assembly." 

(c)  It  "is  unconstitutional,"  because  the  Con- 
stitution "only  permits  the  levying  and  collect- 
ing by  counties  of  a  tax  for  'necessary  sanita- 
tion,' whereas  section  3  of  the  act  authorizes 
the  assessing  of  the  property,  levying  and  col- 
lecting a  tax  or  assessment,  for  the  l>enefit  of 
the  public  health,  or  any  public  highway,  or 
be  conducive  to  the  general  welfare  oi  the  com- 
munity, whether  the  improvements  proposed  will 
benefit  the  lands  sought  to  be  benefited;  all 
save  the  public  health  being  without  the  pur- 
view of  sanitary  legislation,  and  without  the  aur 
thority  to  tax  granted  to  counties  by  the  Con- 
stitution.'' 

It  will  be  perceived  that  all  of  these 
grounds  of  attack  depend  on  the  assumption 
that  the  act  authorizes  the  levy  of  a  tax 
within  the  meaning  of  the  Constitution.  As 
the  act  does  not  authorize  the  levy  of  such 
a  tax,  it  follows,  without  the  necessity  of 
coniddering  other  reasons  ■urged  for  and 
against  the  validity  of  the  act,  that  it  is  not 
subject  to  any  of  the  foregoing  objections. 

[4]  4.  It  Is  also  said  that  the  act  falls  un- 
der no  provision  of  the  Constitution  author- 
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Iztng  the  levy  of  an  assessment  upon  private 
property  wlthoat  the  ccmsent  of  the  land- 
owner, and  that  It  Is  In  violation  of  arti<fle 
1,  i  1,  par.  2,  of  the  Ck>n8tltatlon,  which  de- 
clares: 

"Protection  to  person  and  property  is  the 
paramount  duty  of  government,  and  shall  be 
impartial  and  complete."    Civil  Code,  {  6358. 

The  validity  of  the  enactment  rests  In  the 
IMllce  power  of  the  state.  By  reference  to 
section  2  of  the  act,  It  appears  that  the  law 
Is  not  Intended  to  apply  unless,  among  other 
things: 

"Public  benefit,  or  utility,  or  the  pnhlic  health, 
convenience,  or  welfare  will  be  promoted  by 
draining,  ditching,  or  leve^ng"  the  land. 

It  thus  appears  that  the  act  is  founded  on 
the  principle  of  public  benefit  Banderlln  t. 
liUken,  162  N.  0.  738,  68  S.  E.  225.  There 
are  decisions  dealing  with  drainage,  and  with 
its  kindred  subject.  Irrigation,  which  hold. 
In  eflfect,  that,  in  detem^ning  whether  the 
Improvement  contemplated  by  the  statutes  is 
for  private  or  public  benefit,  it  is  not  abso- 
lutely necessary  that  the  public  at  large 
should  be  benefited.  2  EClnney  on  Irrigation 
and  Watercourses,  (  1068,  and  citations; 
Lewis  v.  Oordon,  20  Wash.  80,  64  Pac.  779; 
Coster  V.  Tldwater  Co.,  18  N.  J.  Bq.  64; 
O'Relley  v.  Kankakee  Valley  Drainage  Co., 
32  Ind.  169.  If  the  use  and  benefit  be  com- 
mon to  all  who  are  assessed,  and  not  for  par^ 
tlcolar  individuals,  it  will  be  sufficient  1 
Lewis  on  Eminent  Domain  (3d  Ed.)  {  254, 
and  dtatloua  These  and  other  authorities 
recognize  that  drainage,  such  as  is  contem- 
plated by  the  statute  under  consideration, 
may  amount  to  a  public  benefit  Statutes 
of  the  above  character  Just  referred  to,  for 
promotion  of  the  public  welfare,  have  been 
recognized  as  a  valid  exercise  of  the  police 
power  of  the  state.  In  re  Hegne-Hendrum 
Ditch  No.  1,  80  Minn.  68,  82  N.  W.  1094; 
Mound  City  Land  Co.  v.  Miller,  170  Mo.  240, 
70  S.  W.  721,  60  I*  R.  A.  190,  and  notes,  94 
Am.  St  Rep.  727;  Donnelly  v.  Decker,  58 
Wis.  461,  17  N.  W.  389,  46  Am.  R^.  637; 
Fallbrook  Irr.  District  v.  Bradley,  164  U.  S. 
112,  17  Sup.  Ct  66,  41Ii.  Ed.  369;  10  Am.  & 
Eng.  Enc.  Law,  222;  Hagar  v.  Reclamation 
District  No.  108,  111  U.  S.  701,  4  Sup.  Ct  663, 
28  L.  Ed.  669.  In  the  case  last  cited  it  was 
held: 

"It  is  within  the  discretion  of  the  Legislature 
of  California  to  prescribe  a  system  for  reclaim- 
ing swamp  lands,  when  essential  to  tbe  health 
and  prosperity  of  the  community,  and  to  lay 
the  burden  of  doing  it  upon  the  districts  and 
persons  benefited." 

We  think  the  act  under  consideration  was 
a  valid  exercise  of  the  police  power  of  the 
state. 

[5]  5.  Another  attack  upon  the  act  was  on 
tbe  ground  that  it  was  in  conflict  with  arti- 
cle 7,  i  7,  pars.  1  and  2,  of  the  Constitution 
(OlvU  Code,  |§  6563,  6564),  which  provide : 

"The  debt  hereafter  incurred  by  any  county, 
municipal  corporation^  or  political  division  of 
this  state^  except  as  m  this  CoustitOition  pro- 


vided for,  shall  not  exceed  seven  per  centum  of 
the  assessed  value  of  all  the  taxable  property 
therein,  and  no  such  county,  municipality,  or 
division  shall  incur  any  new  debt  except  for  a 
temporary  loan  or  loans  to  supply  casual  de- 
ficiencies of  revenue,  not  to  exceed  one-fifth  of 
one  per  centum  of  the  assessed  value  of  tax- 
able property  therun,  without  the  assent  of 
two-thirds  of  the  qualified  voters  thereof  at  an 
election  for  that  purpose,  to  be  held  as  may  be 
prescribed  by  law;  out  any  dty,  the  debt  of 
which  does  not  exceed  seven  per  centum  of  the 
assessed  value  of  the  taxable  property  at  the 
time  of  the  adoption  of  this  Constitution,  may 
be  authorized  by  law  to  Increase,  at  any  time, 
the  amount  of  said  debt,  three  per  centum  upon 
such  assessed  valuation.''  "Any  county,  munici- 
pal corporation,  or  political  division  of  this 
state,  which  shall  incur  any  bonded  indebted- 
ness under  the  provitdons  of  this  Constitution, 
shall,  at  or  before  the  time  of  so  doing,  provide 
for  the  assessment  and  collection  ot  an  annual 
tax,  sufficient  in  amount  to  pay  the  principal 
and  interest  of  said  debt  within  thirty  yean 
from  the  date  of  the  incurring  of  said  indri>ted- 
ness." 

Under  this  ground  of  attack  it  Is  Insisted 
that  the  statute  amounted  to  an  unauthorized 
attempt  to  ranpower  the  commissioners  to 
issue  bonds,  which,  in  effect,  without  the 
sanction  of  two-thirds  of  the  voters  at  an 
election  duly  held,  amounted  to  the  creatioo 
of  a  debt  Under  the  terms  of  the  Drainage 
Act,  the  bonds  which  it  is  provided  the  drain- 
age commissioners  may  issue  are  not  a  gen- 
eral liability  upon  the  drainage  district,  or 
payable  out  of  any  general  funds  it  may 
have ;  but  they  are  payable  solely  out  of  as- 
sessments previously  made  upon  property 
benefited  by  the  local  improvement,  as  pro- 
vided by  the  act.  In  other  words,  the  assess- 
ment is  made  upon  property  for  a  local  im- 
provement The  owners  of  the  property  have 
the  privilege  of  paying  the  assessments  with- 
in a  specified  time;  and  for  tiie  balance  un- 
paid at  that  time  what  are  called  bonds  may 
be  Issued  by  the  commlsslonerB.  But,  taking 
the  act  as  a  whole,  these  bonds  are  only  iiay- 
able  from  the  collection  of  the  unpaid  assess- 
ments; and  if  there  is  a  default  for  a  cer- 
tain time  In  the  payment  of  the  bonds,  provi- 
sion is  made  for  compelling  the  officers  to 
collect  such  assessments,  so  as  to  pay  the 
amount  of  installments  due.  It  has  been 
held  by  a  number  of  authorities  that  sudi  a 
bond  or  certificate,  so  payable,  does  not  con- 
stitute an  Indebtedness  against  the  political 
division,  within  the  meaning  of  clauses  of 
state  Constitutions  quite  similar  to  our  own. 
It  has  sometimes  been  suggested  that  the  is- 
suance of  such  bonds  amounted  to  a  quasi 
assignment  of  the  assessments  or  its  proceeds 
to  the  extent  necessary  for  payment  Some- 
times what  is  called  the  special  fund  doctrine 
has  been  invoked — a  doctrine,  however,  which 
one  or  two  courts  have  carried  so  far  as  prac- 
tically to  render  inefllectual  the  constitution- 
al limitation.  It  might  be  suggested  that, 
under  the  terms  of  the  act  before  as,  the 
drainage  commissioners  do  not  possess  prop- 
erty derived  from  various  sources,  or  levy 
general  taxes,  but  stand  in  a  peculiar  rda- 
tiou  to  the  bondholder,  which  might  be  anal- 
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ogized  to  tbBt  of  agents  In  the  collection  of 
the  assessments  and  payment  of  the  bonds 
from  only  the  one  source  from  which  they 
are  payable.  ' 

In  view  of  the  terms  of  the  act  and  the 
construction  we  have  given  to  It,  we  are  of 
the  opinion  that  It  does  not  violate  the  clause 
of  the  Constitution  which  prohibits  municipal 
corporations,  counties,  or  political  divisions 
of  the  state  from  Incurring  an  indebtedness 
without  an  election  first  being  held  therefor. 
Gray  on  Limitations  of  Taxing  Power,   §§ 
2101-2109,  and  citations ;  2  Dillon  on  Munici- 
pal Corporations  (5tb  Ed.)  H  893,  827;    San- 
derlln  v.  Lnken,  supra;    Elliott  v.  McCrea, 
23  Idaho,  624,  130  Fac.  735.    The  case  difTers 
from  the  class  of  cases  In  which  a  municipal- 
ity assumes  a  general  and  primary  liability 
to  pay  the  cost  of  the  Improvement,  among 
which  cases  are  Sanders  v.  Gainesville,  141 
Ga.  441,  81  S.  E.  215;   Martin  v.  Tyler,  4  N. 
D.  278,  60  N.  W.  392,  26  L.  R.  A.  838 ;   Mc- 
Aleer  v.  Seattle,  2  Wash.  653,  27  Pac.  557 ; 
City  of  Ottumwa  v.  City  Water  Supply  Co., 
119  Fed.  315,  56  C.  G  A.  219,  59  L.  R.  A.  604. 
[S]  6.  Having  held  that  the  grounds  of  at- 
tack upon  the  constitutionality  of  the  act 
are  not  merltorlons.  It  Is  unnecessary  to  deal 
with  the  question  of  estoppel,  which  was  sub- 
mitted to  the  trial  Judge  for  decision.    The 
statute  being  authority  for  the  collection  of 
the  assessments  which  It  was  sought  to  en- 
join. It  was  not  erroneous  for  the  judge  to 
refuse  to  grant  the  Interlocutory  Injunction. 
Judgment  affirmed.    All  the  Justices  con- 
cur. 

(la  Ob.  7JS) 

LIFE  INS.  00.  of  VIRGINIA  v.  FITZ- 
GERALD.    (No.  458.) 

(Supreme  Court  of  Georgia.     July  17,  1916.) 

(8yllahu»  ly  the  Court.) 
1.  Insurance  '&=>342— Polict  —  Construc- 
tion— ^PoRrEiTTJHE — ^Excessive  Insurance — 

INCONTBSTABU!    POUCT. 

An  insurance  policy,  issued  in  favor  of  a 
father  on  the  life  of  his  child,  had  printed  on 
the  back,  and  referred  to  as  a  part  of  the  pol- 
icy, certain  conditions  and  agreements,  one  of 
■which  was  as  follows:  "This  policy  shall  be 
void  if  the  insured  is  now  or  shall  hereafter 
become  insured  in  this  or  any  other  company 
or  society  and  the  total  amount  of  insurance 
(including  this  policy)  shall  exceed  the  amounts 
in  the  following  table."  Then  followed  a  table 
of  ages  at  "next  birthday,"  and  opposite  each 
age  was  a  stated  amount  Opposite  the  figure 
8  (the  age  apparently  applicable  to  thp  child 
in  question)  the  amount  stated  was  $164.  An- 
other of  these  conditions  or  agreements  on  the 
back  of  the  policy  was  as  follows:  "Incontesta- 
ble.— If  the  insured  shall  die  after  this  policy 
shall  have  been  in  force  for  one  or  more  years, 
and  full  proofs  of  death  shall  be  presented  with- 
in three  months  thereafter,  and  after  all  due 
premiums  have  been  received  by  the  company, 
the  claim  shall  not  be  disputed,  except  for  mis- 
itatcment  of  age."  Held,  that  the  condition 
irst  mentioned  was  not  one  providing  for  a 
liminished  payment  if  there  should  be  addi- 
ional  insurance  on  the  life  of  the  insured, 
>iit     for    an -^  avoidance   of   the   policy   if  there 


should  be  snch  insurance  in  excess  of  a  stated 
amount.  The  second  clause  above  quoted  pro- 
vided that  after  the  policy  should  have  beenr 
in  force  for  one  or  more  years,  and  upon  the 
other  terms  therein  stated,  the  claim  should 
not  be  disputed,  except  for  misstatement  of  age. 
Construing  the  two  clauses  together,  upon  the 
happening  of  the  events  stated  in  the  second 
clause,  the  policy  could  not  be  declared  void 
because  of  insurance  In  excess  of  the  stated 
amount  mentioned  in  the  first 

(a)  This  is  not  altered  by  the  fact  that  there 
was  another  provision  to  the  effect  that,  if  the 
policy  should  for  any  reason  become  void,  all 
premiums  paid  thereon  should  be  forfeited  to 
the  company,  "except  as  provided  herein." 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  g  882 ;   Dec.  Dig.  <S=3342.] 

2.  Evidence    «=>618— Expert    Testimont— 
Construction  or  Insurance  Pouot. 

There  was  no  error  in  refusing  to  allow 
an  expert  In  the  insurance  business  to  testify 
that  a  certain  clause  in  a  policy  was  a  ma- 
terial provision,  and  that  all  policies  written 
upon  the  lives  of  infants  contained  the  same  or 
a  similar  provision. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  2328;    Dec.  Dig.  «=9518.] 

3.  Verdict  Approved. 

There  was  no  error  in  the  r.uliugs  com- 
plained of.  The  evidence  authorized  the  ver- 
dict The  policy  is  somewhat  vague  as  to  the 
amount  due;  but,  in  view  of  the  evidence  and 
the  admissions  in  the  answer,  the  verdict  will 
not  be  disturbed. 

Error  from  Superior  Court,  E^lton  Coun- 
ty ;  Geo.  L.  Belt,  Judge. ' 

Action  by  H.  H.  Fitzgerald  against  the 
Life  Insurance  Clompany  of  Virginia.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Afilrmed. 

Etherldge  &  Etberldge,  of  Atlanta,  for 
plaintiff  In  error.  F.  L.  Haralson  and  B.  L. 
Milling,  both  of  Atlanta,  for  defendant  In 
error. 

LUMPKIN,  J.  Judgment  afllrmed.  All 
the  Justices  concur. 


(XO  Ob.  1«3> 
WALKER  ROOFING  CO.  v.  CLARK. 
(No.  476.) 
(Supreme  (3oart  of  Georgia.     July  21.  1916.) 

(Syllabus  by  the  Court.) 

New  Trial  €=>161.  1C3— Order  Gbanxxno— 
Condition. 

The  plaintiff  sued  the  defendant  on  an  open 

account  for  $258.53  principal.  The  defendant 
pleaded  that  he  owed  only  $78.  The  jury  found 
for  the  plaintiff  the  latter  amount.  The  plain- 
tiff moved  for  a  new  trial.  The  presiding  judge 
decided  that  there  had  been  a  miscalculation, 
by  which  the  verdict  was  for  $10.40  too  little. 
He  ordered  that  if  the  defendant,  or  any  one  for 
him,  should  on  a  certain  day  tender  that 
amount  with  interest  to  the  plaintiff,  a  new 
trial  be  refused,  and,  if  not  that  a  new  trial 
be  granted.  Held,  that  the  presiding  judge 
ruled  in  effect  that  the  verdict  was  erroneous 
to  the  extent  of  $10.40.  and  refused  a  new  trial 
only  on  the  condition  mentioned.  Where  a 
new  trial  is  granted  or  refused  upon  a  condi- 
tion of  the  character  indicated  above,  it  should 
be  one  the  performance  or  nonperformance  of 
which  will  appear  of  record :  and  the  grant  or 
refusal  of  a  new  trial  should  not  be  m.ide  to 
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depend  on  a  tender  by  the  defendant,  or  an; 
one  for  him,  of  an  amount  "exclusive  of  the 
amount  of  the  verdict  and  cost,"  so,  that  the 
Sulfillment  or  nonfulfillment  of  the  requirement, 
and  accordingly  the  grant  or  refusal  of  a  new 
trial,  will  depend  upon  parol,  and  possibly  con- 
flicting, evidence. 

(a)  Under  the  circumstances  stated,  and  in 
the  light  of  the  evidence,  this  court  will  reverse 
the  judgment,  so  that  a  new  trial  may  be  had. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  Si  321-323,  330-332;  Dec.  Dig. 
<S=»161,  163.] 

£}rror  from  Superior  Court,  Newton  Coun- 
ty;  C.  S.  Reld,  Judge. 

Action  between  the  Walker  Roofing  Com- 
pany and  C.  A.  Clark.  B^m  the  Judgment, 
the  Roofing  Company  brings  error.   Reversed. 

C.  C.  King,  of  Covington,  for  plaintiff  In 
error.  Rogers  &  Knox,  of  Covington,  for  de- 
fendant in  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concur. 


OjO  Oa.  764) 

FLANDERS.    Ordinary,    v.    SUTTON   et   aL 

(No.  478.) 
(Supreme  Court  of  Georgia.     July  21,  1015.) 

(SyUabua  by  the  Court.) 

DlSMISSAI.     AND     NONBUrr    igS-TS— ElXECTTTOBS 
AND       ADUINISTKATORS       €=3537— JUDGMENT 

®=»470 — Action  on  Bond. 

The  ordinary  of  Emanuel  county,  for  the 
use  of  two  named  persons,  "heirs  of  the  estate 
of  W.  M.  Sutton,  deceased,"  brought  suit  against 
the  principal  and  sureties  on  the  bond  of  tho 
administrator  of  Sutton's  estate.  It  was  al- 
leged that  the  two  persons  named  as  heirs  bad 
brought  suit  against  the  administrator  in  the 
court  of  ordinary  for  a  settlement,  and  had  re- 
covered a  judgment  against  him  as  administra- 
tor and  personally  for  a  stated  sum ;  that  ex- 
ecution bad  issued,  and  the  sheriff  had  returned 
an  entry  of  nulla  bona,  both  as  to  the  property 
of  the  estate  and  as  to  the  property  of  the  ad- 
ministrator individually;  and  that  the  defend- 
ants were  due  to  the  two  persons  named  the 
stated  sum  as  principal,  and  interest,  which 
the  defendants  refused  to  pay,  and  for  which 
judgment  was  prayed.  Held,  that  it  was  error 
to  dismiss  the  action,  on  oral  motion,  "for  the 
want  of  proper  parties  plaintiff." 

(a)  The  provision  of  Civil  Code  1910.  $  4082, 
that,  when  an  administrator  shall  fail  to  set- 
tle an  account  with  any  distributee  of  the  es- 
tate he  represents,  such  distributee  may  in- 
stitute suit  on  the  bond  of  the  administrator 
in  the  first  instance,^  without  a  suit  against  the 
administrator  in  his  representative  capacity, 
confers  a  privilege  upon  such  distributee,  but 
does  not  prevent  the  bringing  of  a  suit  upon  the 
bond  in  the  name  of  the  ordinary  for  the  use  of 
such  distributee.  Mathis  v.  Fordbam,  ll4  6a. 
364,  40  S.  E.  324. 

(b)  The  bill  of  exceptions  alleged,  by  way  of 
recital,  that  the  usees  were  the  illegitimate 
children  of  the  widow  of  the  intestate,  and  that 
she  survived  him,  but  died  prior  to  the  citation 
of  his  administrator  for  a  settlement.  It  also 
alleged  that  the  defendants  moved  to  dismiss 
the  present  action,  "for  want  of  proper  parties 
plaintiff,  contending  that  the  administrator  of 
the  deceased  mother  only  had  the  right  to  sue." 
There  is  nothing  on  the  face  of  the  petition  to 
show  that  the  usees  were  illegitimate  children 
of  the  widow  of  the  intestate,  or  that  she  was 
dead,  or  that  she  had  any  administrator.     It 


was  not  stated  that  any  evidence  was  intro- 
duced, but  the  motion  to  dismiss  was  appar- 
ently made  in  the  nature  of  a  general  demurrer 
to  the  petition.  Accordingly,  the  8tatemenL< 
above  set  out  cannot  be  considered  in  connectiuu 
with  the  motion  to  dismiss. 

(c)  The  petition  alleged  that  the  usees  wert 
heirs  of  the  intestate,  and  that  they  had  cited  the 
administrator  to  a  settlement  in  the  court  of  or- 
dinary, and  had  obtained  judgment  fixing  the 
amount  due  them.  If  they  had  been  adjudged 
distributees  of  the  estate,  and  the  amount  due 
to  them  had  been  settled,  such  a  judgment  oonld 
not  be  thus  collaterally  attacked. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent.  Dig.  {IS  167,  168;  Dec  Dig. 
®=>T3 ;  Executors  and  Administrators.  Cent 
Dig.  jljl  2453.  2485-2581;  Dec.  Dig.  <8=537; 
Judgment,  Cent.  Dig.  i  S07:  Dec.  Dig.  «a 
470.] 

Error  from  Superior  Court,  Ekuanael  Coun- 
ty;  B.  T.  Rawllngs,  Judge. 

Action  by  J.  R.  Flanders,  Ordinary,  for 
use,  etc.,  against  J.  J.  Sutton  and  others. 
From  the  Judgment,  Flanders  brings  error. 
Reversed. 

T.  N.  Brown  and  Walter  F.  Grey,  both  of 
Swalnsboro,  for  plaintiff  In  error.  Saffold 
&  Jordan  and  Williams  &  Bradley,  all  of 
Swalnsboro,  for  defendants  In  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concur. 


aa  an.  755) 
MERCHANTS'    &   MECHANICS'   BANK   t. 
BOYD  CO.  et  aL     (No.  473.) 

(Supreme  CJourt  of  Georgia.     July  21,  1915.) 
(Byllabua  by  the  Court.) 

1.  COBFOBATIONS  <S=>123— PLEDOE  OF  STOCK— 

Liquidation— BioHT  to   Dividekdb— Pay- 
ment Before  Notice. 

If  a  transferee  of  stock,  having  authority 
himself  to  transfer  and  assign  the  same,  be- 
comes the  debtor  of  another,  and  pledges  the 
stock  to  secure  the  payment  of  the  debt,  the 
pledgee  would  have  the  right  to  collect  the  div- 
idends paid  upon  this  stock  in  liquidation  of 
the  affairs  of  the  corporation  and  in  effecting  a 
dissolution  of  the  corporation,  upon  giving  no- 
tice to  the  corporation  issuing  the  stock.  But 
if  such  dividends  bad  t>een  paid  out  to  the  orig- 
inal holder  of  the  shares  of  stock,  and  in  whose 
name  the  shares  stood  upon  the  books  of  the 
company,  before  the  corporation  or  its  ofSciala 
received  notice  of  the  change  of  ownership  or 
of  the  transfer,  it  would  not  be  liable  to  the 
pledgee  or  assignee  of  the  stock.  And  in  so 
far  as  the  petition  in  this  case  seeks  to  re- 
cover dividends  of  the  character  indicated,  paid 
out  before  notice  of  the  pledgee's  Tishts,  it  is 
demurrable. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent.  Dig.  SS  481,  491,  507-512.  637.  539-5WJ. 
569.  618 ;   Dec.  Dig.  <S=>123.] 

2.  Pleading  <S=>204— Petition— Desicbke*. 

But  in  so  far  as  the  petition  seeks  an  ac- 
counting and  the  establishment  of  the  pledgee's 
right  to  participate  in  the  undistributed  prop- 
erty and  assets  of  the  corporation,  not  sub- 
ject to  claims  of  higher  dignity,  it  is  not  de- 
murrable ;  and  the  court  erred  in  dismissing 
the  case  generally. 

[Ed.  Note.— For  other  eases,  see  Pleading. 
Cent.   Dig.  §S   486-490;    Dec.  Dig.  «=92(H.] 
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Error  from  Superior  Court,  Oalhoun  Coun- 
ty ;   E.  EL  Cox,  Judge. 

Action  by  the  Merchants'  &  Mechanics' 
Rank  against  the  Boyd  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Reversed. 

Hatcher  &  Hatcher,  of  Columbus,  for  plain- 
tiff in  error.  Pope  &  Bennet  and  Pottle  & 
Hofmayer,  all  of  Albany,  for  defendants  in 
error. 

BBCK,  J.  Judgment  reversed.  All  the 
Justices  concur. 

(113  Oa.  878) 

KNIGHT  ▼.  STATES.     (No.  438.) 

(Supreme  Court  of  Georgia.     July  10,  1915. 
Rehearing  Denied  July  21,  1915.) 

(Byllabut  &v  the  Court.) 

1-  Cbikinal  Law  «=3829  —  Instbuotiorb  — 

corbobobation  of  accouflice. 

The  court's  charge  upon  -the  subject  of  the 
kind  and  degree  of  corroboration  of  the  testi- 
mony of  an  accomplice  required  in  the  trial 
of  one  charged  with  a  felony  before  a  verdict 
of  guilty  would  be  authorized  amply  covered  the 
subject,  and  the  refusal  of  the  request  to  charge 
upon  that  subject  is  not  ground  for  a  new  trial. 

[EM.  Note. — For  other  cases,  see  Criminal 
Liaw,  Cent.  Dig.  {  2011 ;    Dec.  Dig.  <S=3829.] 

2.  Cbiminal  Law  ®=9829  —  Requested  In- 

STEUCTIONS — CUABGE   ALBEADT   GIVEN. 

The  request  to  charge  upon  the  subject  of 
admissions  and  confessions,  so  far  as  the  same 
-was  material  and  pertinent,  was  sufficiently  cov- 
ered by  the  charge  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  %  2011;    Dec.  Dig.  <S=»829.] 

3.  Cbiminai.  Law  «s>761  —  Instbuctions  — 
Admitted  Facts. 

The  statement  of  the  contentions  of  the  ac- 
cused, criticized  in  the  motion  for  a  new  trial, 
was  substantially  in  accord  with  that  presented 
in  bis  statement  made  upon  the  trial, 

[£d.  Note. — f\>r  other  cases,  see  Criminal 
L«w,  Cfent.  Dig.  §§  1731,  1T38,  1754-1764,  1771, 
1853;    Dec.  Dig.  <8=»761.] 

4.  CanaNAi.  Law  0s>789  —  Insibuctions  — 
Ajjbi. 

The  court's  charge  upon  the  subject  of  the 
defense  of  alibi  was  substantially  correct. 

[Ed.  Note. — For  other  cases,  see  Criminal 
t«.w,  Cent  Dig.  |§  184G-1849,  1851,  1880, 1904- 
1922,  1960, 1967 ;  Dec  Dig.  «=s>789.] 

5.  Cbiminal  Law  <S=»823  —  Inbxbuctiohs  — 
Alibi— Reasonable  Doubt. 

Where  the  court  had  properly  instructed  the 
jury  upon  the  subject  of  reasonable  doubt,  it 
was  not  error  to  fail  to  restate  the  law  as  to  rea- 
sonable doubt  in  connection  with  the  following 
charge  relative  to  the  defense  of  alibi:  "If  you 
do  believe,  weighing  it  all  and  considering  the 
evidence  on  the  subject  of  alibi  and  all  the  other 
evidence  within  the  rules  of  law  that  I  have  giv- 
en you  with  reference  to  corroboration,  that  his 
guilt  has  been  established,  then  it  would  be 
your  duty  to  convict" 

[Ed.  Note. — For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  fi  1992-1995,  3158;  Dec. 
Dig.  <S=»823.] 

6.  Cbiminal  Law  ^=»1043  —  Appeal  —  Pbe- 
sENTiNO  Questions  Below— Objections  to 

Evidence. 

Where  evidence  is  ottered  in  mass,  and 
parts  of  it  are  competent,  an  objection  going  to 


the  entire  evidence,  without  specifically  pointing 
out  that  which  is  incompetent,  will  not  avail  the 
objecting  party  in  the  reviewing  court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2654,  2055 ;    Dec.  Dig.  «=» 

7.  Cbiminal  Law  €=3338— Evidence— Admis- 
sibility. 

The  court  properly  excluded  the  testimony 
of  the  accomplice  jointly  indicted  with  this  de< 
fendant,  which  testimony  was  given  in  the  trial 
of  another  criminal  case  against  a  person  not 
implicated  in  the  crime  with  which  tiie  present 
defendant  was  charged,  in  which  testimony  the 
accomplice  of  this  defendant  narrated  the  cir- 
cumstances under  which  he  and  certain  other 
parties  bad  blown  open  a  safe. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  §g  752,  753,  755,  756,  787, 
788,  801,  855;   Dec.  Dig.  «S=>33a] 

8.  Cbiminal  Law  «=>913  —  Nbw  Tbiai,  — 
Gboundb— QuALiricATiow  OF  Judge. 

The  ground  of  the  motion  for  a  new  trial 
based  upon  the  alleged  disqualification  of  the 
judge  is  without  merit  If  the  facts  alleged 
really  constituted  a  disqualification  of  the  judge, 
counsel  for  the  defendant  had  knowledge  or  no- 
tice of  the  facts  constituting  disqualification  be- 
fore the  verdict  and  should  then  have  raised 
the  question  as  to  the  disqualification  of  the 
judge  by  way  of  a  motion  for  a  mistrial  or  oth- 
erwise, and  should  not  have  waited  until  after 
the  verdict  to  insist  upon  disqualification  as  a 
ground  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2137-2145 ;  Dec  Dig.  «=a 
913.] 

9.  Criminal  Law  i3=>945  —  New  Triai.  — 
Gbounds— Xewlt  Discoveeed  Evidence. 

The  alleged  newly  discovered  evidence  re- 
lied upon  as  ground  for  a  new  trial,  where  not 
merely  cumulative  and  impeaching,  was  not  of 
such  character  as  probably  to  cause  a  different 
result  upon  another  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2324-2327,  2336 ;  Dec  Dig. 
<8=>945.] 

10.  Conviction— Evidence— SuFFiciENCT. 

The  evidence  authorized  the  verdict 

Error  from  Superior  Court,  Polk  County; 
Price  Edwards,  Judge. 

Will  Knight  was  convicted  of  murder,  and 
he  brings  error.    Affirmed. 

John  A.  Boykln  and  Philip  Weltner,  both 
of  Atlanta,  and  Bunn  &  Trawlck,  of  Cedar- 
town,  for  plaintiff  in  error.  J.  R.  Hutcheson, 
Sol.  Gen.,  of  Douglasville,  Warren  Grice,  At- 
ty.  Gen.,  A.  L.  Henson,  of  Calhoun,  I.  F.  Mun- 
dy,  of  Rockmart,  and  W.  W.  Mundy,  of  Ce- 
dartown,  for  the  State. 

BECK,  J.  Will  Knight  and  Jerry  Parlow 
were  jointly  Indicted  for  the  murder  of  J. 
D.  Freeman  In  Pcflk  county,  which  murder 
was  alleged  to  have  been  committed  on  the 
29th  day  of  April,  1914.  On  the  trial  of  \^U 
Knight  the  jury  returned  a  verdict  of  mur- 
der, with  a  recommendation  that  he  be  im- 
prisoned for  life.  The  accused  made  a  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  he  excepted. 

[1]  1.  Counsel  for  the  defendant  requested 
the  court  in  writing  to  charge  as  follows: 

"It  is  not  sufiScient  that  the  accomplice  is 
corrol>orated    as   to   the  time,    place,  and   cir- 
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cumstances  of  the  transaction,  if  there  is  noth- 
ing in  this  corroborating  testimony  to  connect 
the  defendant  with  the  crime ;  and  the  corrobo- 
rating cixcumstances  must  be  such  as  to  connect 
the  defendant  on  trial  with  the  offence,  and,  in- 
dependently of  the  testimony  of  the  accomplice, 
must  be  sufficient  to  raise  the  inference  that  the 
defendant  on  trial  ia  f^uilty  of  [as]  an  accom- 
plice. The  corroborating  circumstances  should 
be  such  as,  independently  of  his  testimony,  to 
lead  to  tha  inference  that  the  defendant  is 
iniilty.  Facts  which  merely  cast  on  the  defend- 
ant a  grave  Buapicion  of  guilt  are  not  sufficient." 

This  request  was  refused  by  the  court. 
While  the  language  of  the  request  Is  some- 
what confusing,  it  states  substantially  the 

'  law  upon  the  subject  dealt  with  therein  (Mo- 
Calla  V.  State,  66  Ga.  346;  and  see,  in  con- 
nection therewith,  Hargrove  v.  State,  125  Ga. 
270,  54  S.  E.  164);    but  the  refusal  to  give 

'  it  ia  not  error  in  view  of  the  court's  actual 
charge  upon  the  same  subject  Upon  the 
subject  of  corroboration  the  court  charged 
the  jury  as  follows: 

"It  is  not  sufficient  that  the  accomplice  is  cor- 
roborated as  to  the  time,  place,  and  circum- 
stances of  the  transaction,  if  there  is  nothing 
in  the  corroborating  testimony  to  connect  the 
defendant  with  the  crime — and  the  corroborating 
circumstances  must  be  such  as  to  connect  the 
defendant  on  trial  with  the  offense,  independent- 
ly of  the  testimony  of  the  accomplice.  It  must 
be  sufficient  to  cause  the  inference  that  the  de- 
fendant on  trial  is  guilty  of  the  offense.  To 
warrant  a  conviction  based  on  the  testimony 
of  an  accomplice,  the  corroborating  clrcamstanc- 
cB  should  be  such  as,  independently  of  the  testi- 
mony of  the  accomplice,  to  lead  to  the  inference 
that  the  defendant  Is  guilty.  Now,  gentlemen  of 
the  jnry,  this  is  a  matter  that  is  addressed  to 
thq  sound  judgment  of  the  jury.  As  I  say,  it 
is  conceded  that  Jerry  Farlow  is  an  accomplice 
in  this  offense;  that  he  and  some  other  person 
committed  the  offense.  Before  any  other  person 
and  before  the  accused  could  be  convicted  upon 
his  testimony  alone,  there  must  be  some  circum- 
stance shown  which,  independent  of  the  evidence 
of  Jerry  Farlow,  points  to  the  guilt  of  the  ac- 
cused. You  take  all  the  evidence  on  that  sub- 
ject, all  the  surroundings,  and  judge  of  the  con- 
duct of  tlie  accused,  if  any  conduct  on  his  part 
is  shown  in  connection  with  this  matter,  as  you 
would  with  matters  of  the  highest  importance 
with  wUch  you  have  to  deal  in  life.  You  judge 
of  it  as  sensibfe  men,  seeking  to  discover  the 
truth;  you  bring  to  bear  your  experience  in 
life,  and  determine  whether,  independently  of 
the  testimony  of  Jerry  Farlow,  yon  believe  there 
has  been  circumstances  shown  which  points  to 
the  guilt  of  the  accused.  As  I  say,  before  any 
conviction  could  be  had,  these  circumstances 
must  be  sliown;  whether,  when  shown,  taken 
altogether,  the  case  is  of  that  character  as  con- 
vinces you  beyond  a  reasonable  doubt,  is  a  ques- 
tion for  you  to  determine." 

In  view  of  these  ample  Instructions  con- 
tained in  the  court's  charge  to  the  jury  upon 
the  subject  of  the  testimony  of  an  accom- 
plice and  the  degree  and  kind  of  corrobora- 
tion required.  It  could  hardly  be  Insisted  that 
the  refusal  to  give  the  requested  instruction 
is  ground  for  reversal  of  the  judgment  in 
this  case. 

[2]  2.  The  request  to  charge  upon  the  sub- 
ject of  admissions  and  confessions,  so  far  as 
the  same  was  material  and  pertinent,  was 
sufficiently  covered  by  the  charge  given. 

[3]  3.  Error  is  assigned  upon  the  follow- 
ing charge  of  the  court: 


"Now,  gentlemen  of  the  jury,  this  ia  a  matter 
that  is  addressed  to  the  sound  judgment  of  thr 
jury.  As  I  say,  it  is  conceded  that  Jerry  Far- 
low  is  an  accomplice  in  this  offense;  that  h« 
and  some  other  person  committed  the  offense." 

This  charge  is  crlticlsied  in  the  motion  up- 
on the  ground  that  it  contains  an  intimation 
of  opinion  by  the  court  upon  the  facts  of  the 
cose,  and  on  the  ground  that  It  tended  unduly 
to  prejudice  the  defendant's  case  by  instruct- 
ing the  jury  that  the  defendant  had  conceded 
that  Jerry  Farlow  had  committed  the  crime, 
contrary  to  the  theory  of  the  defense,  which 
was  to  the  effect  that  Jerry  Farlow  and  his 
entire  gang  of  confederates,  who  had  been 
with  him  in  another  rot)bery,  were  the  guilty 
parties  In  the  murder.  Whether  or  not  this 
court  will  assume, .  in  the  absence  of  a  cer- 
tificate to  the  contrary,  that  the  statement 
in  the  charge  of  what  were  the  contenttcms 
was  true,  this  ground  of  the  motion  is  with- 
out merit,  because  it  substantially  presents 
a  theory  of  the  defense  as  contained  In  the 
defendant's  own '  statement  made  dnrlng  the 
trlah  In  that  statement  the  defendant  said, 
in  connection  with  a  descrlptton  of  how  he 
went  out  to  where  Jerry  Farlow  was  on  the 
day  after  the  homicide: 

"Walt  Cline  came  up  to  me.  Tliia  was  on 
Wednesday,  Apnl  29,  1914.  He  said  that  I 
was  just  the  fellow  he  wanted  to  see.  I  asked 
him  what  he  wanted  with  me.  He  says:  'Jerry 
Farlow  and  me  were  in  Inman  Yards  last  ni^ht, 
and  Jerry  got  shot  in  the  leg.  He  ia  out  tliwa 
in  an  old  burnt  house  on  the  left-hand  side  of 
Marietta  street,  near  Howeil  station.  He  needs 
help ;  go  get  him.'  He  reached  in  his  pocket 
and  got  out  a  five-dollar  bill  and  handed  it  to 
me.  I  went  up  Marietta  street  and  stopped  and 
hired  a  horse  and  buggy  and  went  after  Jerry. 
The  reason  Walt  Cline  gave  for  not  going  was 
because  he  claimed  to  be  done  up  and  scared. 
I  found  the  old  burnt  bouse  ail  right,  and  just 
as  I  got  up  to  Jerry— about  that  time,  Jerry 
hollered  at  me  from  the  inside.  I  helped  Iiim  to 
the  buggy,  and  got  him,  and  started  to  town. 
On  the  way  he  told  me  what  had  happened. 
This  was  the  first  I  ever  heard  of  the  killing 
of  the  night  watchman  at  Aragon  Mill  Store. 
He  said  he  was  going  to  tell  the  truth,  for  ha 
needed  me  to  help  him  get  a  doctor  who  I  could 
trust  That  is  the  way  he  told  it  and  says, 
'Walt  Cline  and-  me  went  to  Aragon  last  night 
to  blow  the  safe  in  the  mill  store ;  there  was  a 
watchman  in  the  store  asleep,  and  we  woke  him 
up.  The  watchman  was  lying  on  the  l>ed,  and 
he  jumped  up  and  grabbed  Walt ;  they  got  into 
a  scuffle,  and  Walt  tried  to  get  the  watcdiman'a 
gun  away  from  iiim ;  it  looked  like  he  was  alx>at 
to  get  the  best  of  him ;  he  was  a  great  big 
fellow.  I  heard  a  pistol  fire,  and  I  thought  be 
got  Walt  I  got  scared  my  time  was  next  and 
started  to  shooting.  I  do  not  know  how  many 
times  I  shot  but  Walt  sliot  four  or  five  times.' 
Jerry  said  he  had  bis  automatic  pistol  and  Walt 
had  Luther  Wbitmire's  Smith  and  Wesson. 
*  •  •  They  must  have  wanted  to  lay  it  on 
me,  instead  of  Walt  Cline,  because  they  was 
afraid  I  would  turn  them  up.  So  Jerry  and 
Walt  framed  it  up,  so  Walt  would  be  left  out 
That  was  so — if  Jerry  should  have  to  do  any 
time — Walt  would  be  on  the  outside  to  help 
him  make  his  getaway.  I  have  heard  Bob  Cline 
say  that  he  and  Jerry  and  Walt  Cline  bad  a 
scheme  to  get  out  of  the  penitentiary  tf  all  of 
them  got  caught" 

Taking  the  quoted  extract  from  the  state- 
ment of  the  defendant,  the  court  cannot  be 
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fairly  criticized  for  presenting  to  the  Jury, 
as  a  theory  of  the  defense,  that  It  was  Par- 
low,  a  codefendant  of  Knlgtat,  and  one  Walt 
Cllne,  who  committed  the  murder. 

[4]  4.  On  the  subject  of  the  defense  of 
alibi  the  court  charged  the  Jury  as  follows: 

"Another  rale  of  law  is  that,  although  you 
may_  not  be  satisfied  of  the  truth  of  the  plea  of 
alibi  or  that  it  has  been  established,  yet  if, 
taken  in  coDnection  with  all  the  other  evidence 
in  the  case,  the  evidence  on  the  subject  of  alibi 
has  the  effect  of  raising  a  reasonable  doubt  in 
your  minds  as  to  whether  he  was  present  at  the 
Bcene  of  the  crime  at  the  time  of  its  commission, 
then  if  that  raises,  when  all  of  the  evidence  is 
considered,  a  reasonable  doubt  luder  the  mle  of 
law  I  have  given  you,  no  conviction  could  re- 
sult" 

If  this  charge  Is  open  to  criticism  at  all, 
the  criticism  should  be  directed  to  the  verbi- 
age merely,  and  not  to  the  substance  of  the 
charge. 

[5]  5.  Where  the  court  bad  properly  in- 
structed the  Jury  upon  the  subject  of  reason- 
able doubt,  it  was  not  error  to  fall  to  re- 
state the  law  as  to  reasonable  doubt  in  con- 
nection with  the  following  charge  relative  to 
the  defense  of  alibi : 

"If  you  do  believe,  weighing  it  all  and  consid- 
ering the  evidence  on  the  subject  of  alibi  and 
all  the  other  evidence  within  the  rules  of  law 
that  I  have  given  you  with  reference  to  corrobo- 
ration, that  his  guilt'has  been  established,  then 
it  would  be  your  duty  to  convict" 

[B]  6.  The  admission  in  evidence  of  certain 
parts  of  a  pistol,  and  certain  tools,  Imple- 
'  ments,  and  other  materials  which.  In  his  evi- 
dence, a  confessed  accomplice  of  the  defend- 
ant on  trial  indicated  as  being  the  articles 
■with  which  he  and  the  accused  were  equip- 
ped on  the  night  of  the  murder,  and  some  of 
-which  the  accomplice  stated  had  been  con- 
cealed at  certain  places  where  they,  or  a 
part  of  them,  were  afterwards  found,  was 
not  error.  These  articles  thus  offered  in 
evidence  were  quite  numerous,  and  were 
tendered  in  mass.  While  some  of  them  were 
Irrelevant,  others  were  clearly  relevant  as 
evidence  In  the  case ;  and  inasmuch  as  they 
were  objected  to  in  mass,  as  they  had  been 
tendered,  their  'admission  was  not  error. 
Under  a  number  of  decisions  by  this  court, 
where  a  part  of  evidence  ofTered  in  mass  is 
admissible,  and  a  part  of  it  is  incompetent, 
the  Judgment  will  not  be  reversed  for  ad- 
mitting it  all,  where  the  objections  were 
nrged  to  the  entire  mass  of  testimony,  and 
not  specifically  to  that  which  was  objection- 
able. 

[7]  7.  The  defendant  offered  in  evidence 
the  testimony  of  Jerry  Farlow,  the  accom- 
plice, which  was  given  upon  the  trial  of  the 
case  of  State  v.  Fields,  In  which  testimony 
Farlow  had  narrated  the  circumstances  un- 
der which  he  and  certain  of  his  accomplices 
bad  blown  open  and  rifled  a  safe  in  Grlffln, 
Ga.,  at  a  date  prior  to  the  murder  with 
which  he  and  the  defendant  were  charged. 
This  evidence  was  properly  rejected.    It  was 


immaterial  upon  the  trial  of  the  accused  in 
this  case. 

[8]  8.  The  ground  of  the  motion  for  a  new 
trial,  based  upon  the  alleged  disqualification 
of  the  Judge,  is  without  merit.  If  the  facts 
alleged  really  constituted  a  disqualification 
of  the  Judge,  the  counsel  for  the  defendant 
had  knowledge  or  notice  of  the  facts  con- 
stituting disqualification  before  the  verdict, 
and  should  then  have  raised  the  question  as 
to  the  disqualification  of  the  Judge,  by  way 
of  a  motion  for  a  mistrial  or  otherwise,  and 
should  not  have  waited  until  after  the  ver- 
dict to  insist  upon  disqualification  as  a 
ground  for  a  new  trial.  They  could  not  take 
their  chances  on  a  verdict  of  acquittal,  and, 
after  an  adverse  verdict,  insist  ai>on  the  al- 
leged disqualification. 

[9]  9.  There  was  no  error  in  refusing  a 
new  trial  upon  the  ground  of  alleged  newly 
discovered  evidence.  The  alleged  newly  dis- 
covered evidence,  where  not  merely  cumula- 
tive and  impeaching,  was  not  of  such  char- 
acter as  probably  to  cause  a  different  result 
upon  another  trial. 

[10]  10.  The  evidence  authorized  the  ver- 
dict 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(143  a«.  7H) 
KOWB  T.  HENDERSON  NAVAL  STORES 

CO. 
(Supreme  Court  of  Georgia.     July  21,  1915.) 

(BylUibut  hti  the  Court.) 

1.  EvioENGE  ®=»372— Ancient  DooDifBHTa— 
Aduissibilitt. 

Where  a  deed  attested  by  unofficial  witness- 
es is  offered  in  evidence  as  an  ancient  document, 
its  existence  for  more  than  30  years  must  be 
made  to  appear.  The  purporting  date  is,  of 
itself,  insufficient  to  show  the  antiquity  of  the 
document 

[Bid.  Note.— For  other  cases,  see  Evidence, 
Cbnt  Dig.  H  iei3-1627 ;   Dec.  Dig.  «S=>372.] 

2.  Pabtition  «=»94— Retdbn  or  Pabtition- 

EBB— RKCOBD-^UDOMKNT  OF  CORFIBMATION. 

A  Judgment  of  confirmation  by  the  ordinary 
is  a  prerequisite  for  the  record  of  the  return 
of  partitioners  dividing  the  real  estate  of  a  de- 
cedent among  his  distributees,  made  b^  virtue  - 
of  an  order  of  the  ordinary  ander  Civ.  Code 
1910,  a  4058,  4059. 

[Kd.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §§  287-299,  305;    Dec.  Dig.  <g=»94.] 

3.  RXECUTOBS  ANO    AoiaNISTRATOBS  ^s>377— 

PowBBS  «=>30,  36 — Saxe  or  Land— RAxm- 

CATTON— EZEBCISK  OF  POWEBS. 

A  testator  authorized  the  sale  of  his  wild 
land  "at  such  time  and  place  as  may  be  to  the 
best  interest  of  my  estate,  at  the  discretion  of 
my  executors  and  the  ordinary  of  this  county." 
Three  executors  were  nominated  and  qualified. 
They  sold  and  conveyed  a  lot  of  wild  land.  The 
ordinary  of  the  county  did  not  join  in  the  con- 
veyance, nor  did  it  appear  that  he  assented  to 
the  sale.  Meld:  (a)  A  power  conferred  on  a 
person,  who,  at  the  time  of  the  exercise  of  the 
power,  may  hold  a  particular  office,  attaches  to 
the  individual  filling  the  office,  and  not  to  the 
office.  (b)  The  concurrence  of  the  ordinary 
was  necessaiy  for  the  proper  exercise  of  this 
power,     (c)  The  subsequent  passing  by  the  or- 
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dinary  of  an  order  empowering  the  executors 
to  sell  the  wild  land  of  the  testator  at  their  dis- 
cretion ia  not  a  ratification  of  the  prior  sale  of 
a.  particular  lot  of  wild  land  by  the  executors. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent  Di£.  §  1543 ;  Dec.  Dig. 
<g=>377;  Powers,  Cent  Dig.  S§  82-08,  133-130; 
Dec.  Dig.  «=>30,  35.] 

4.  Partition  ®=»94r— Ketdbn  of  Pabtition- 
EB8— Desc  EI  pnoN— Sufficiency. 

The  return  of  the  partitioners  of  W.  W. 
Gaskins  sufficiently  identified  the  land  as  lo- 
cated in  the  county  of  Berrien. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  S§  287-29G,  305;  Dec.  Dig.  <8=>94.] 

5.  Advebse  Possession  <S=»75— Pkebcbiptivb 
TnxB— Retuen  of  Pabtitiorebs. 

An  administrator  of  a  decedent  applied  to 
the  court  of  ordinary  for  partition  of  the  land 
of  his  intestate  between  his  two  heirs  at  law. 
Partitioners  were  appointed  and  made  their  re- 
turn, but  no  judgment  confirming  the  same  ap- 
peared to  have  been  entered  upon  such  return. 
The  return  was  recorded,  and  the  heirs  entered 
into  possession  of  their  respective  moieties  as 
assigned  by  the  partitioners.  Held,  that  the 
return  of  the  partitioners,  adopted  by  the  dis- 
tributees, constitutes  color  of  title,  upon  which  a 
distributee  may  base  a  prescriptive  title  by  ad- 
verse possession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
sesion, Cent  Dig.  U  44S-150;  Dec.  Dig.  «=> 
75.] 

6.  Advebse  Possession  €=s>101  —  Constbuo- 
TiTE  Possession — Retubn  of  PAsmTiONEBS. 

Where,  in  such  a  partition  proceeding,  the 
partitioners  in  their  return  assigned  to  a  dis- 
tributee several  distinct  lots  of  land,  two  of 
which  are  contiguous,  but  not  described  as  a 
single  body  of  land,  the  possession  of  one  of 
the  contiguous  lots  will  not  be  extended  by 
construction  over  the  other,  so  as  to  make  such 
construftive  possession  adverse  to  the  true  own- 
er of  the  lot 

(Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {{  575-589 ;  Dec.  Dig.  «=> 
101.] 

7.  ASSIONUENTB  OF  ELrBOB. 

OtUer  assignments  of  error  are  controlled 
by  the  foregoing  rulings. 

Error  from  Superior  Court,  Berrien  Coun- 
ty ;  W.  E.  Thomas,  Judge. 

Action  by  the  Henderson  Naval  Stores 
Company,  a  partnership  composed  of  J.  A. 
J.  Henderson  and  another,  against  M.  Rowe. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Knigbt  &  Chastain,  of  Nashville,  and  N. 
Goskius,  of  Hazlewood,  for  plaintiff  In  error. 
Denmark  &  Griffin,  of  Valdosta,  and  H.  J. 
Qulncey,  of  Ocilla,  for  defendant  in  error. 

EVANS,  P.  J.  The  Henderson  Naval 
Stores  Company,  a  partnership  composed  of 
J.  A.  J.  Henderson  and  Resin  Henderson, 
brought  their  action  to  restrain  M.  Rowe 
from  cutting,  destroying,  or  otherwise  In- 
juring the  timber  on  lot  of  land  No.  508  in 
the  Sixth  district  of  Berrien  county.  The 
defendant  denied  the  plaintifTs  title  to  the 
timber  on  the  land,  and  by  way  of  cross- 
action  set  up  title  in  the  land  to  himself, 
and  alleged  that  the  plaintiffs  were  cutting 
the  timl^r  on  the  lot  of  land,  and  prayed  an 


Injunction  against  them.  A  verdict  was  di- 
rected by  the  court  for  the  plaintiffs,  and  the 
defendant  moved  for  a  new  trial,  wtiicta  was 
refused. 

[1]  1.  Both  sides  deraigned  title  from  John 
Reynolds,  to  whom  the  land  was  grant- 
ed by  the  state  in  November,  1839.  The 
plaintiffs  offered  In  evidence  a  deed  purport- 
ing to  have  been  made  by  John  Reynolds  to 
James  M.  Davidson  on  December  12,  1839i 
The  deed  was  attested  by  unofficial  witness- 
es, and  had  never  been  recorded.  Objection 
was  made  to  its  being  received  in  evidence, 
on  the  ground  that  its  execution  was  not 
proved,  and  that  it  was  not  shown  to  have 
come  from  the  proper  source  or  that  It  bad 
been  In  existence  for  30  years.  The  statute 
declares  that  a  deed  more  than  30  years 
old,  having  the  appearance  of  genuineness 
on  inspection,  and  coming  from  the  proper 
custody,  if  possession  has  been  consistent 
therewith,  is  admissible  In  evidence  without 
proof  of  It  execution.  Civil  Code  1910,  f 
4190.  When  a  deed  is  offered  as  an  ancient 
document,  its  existence  for  30  years  must  be 
made  to  appear.  "The  purporting  date  Is  of 
itself  nothing,  for  anybody  may  have  forged 
the  written  date  but  yesterday."  3  Wlgmore 
on  E^vidence,  {  2138  (3).  In  Pridgen  v.  Green, 
80  Oa  737,  7  S.  B.  97,  the  deed  offered  as  an 
ancient  document  bad  Indorsed  thereon  an 
affidavit  for  probate  by  one  of  the  subscrllv 
ing  witnesses,  made  shortly  after  tbe  deed 
purported  to  have  been  executed,  and  this 
was  deemed  a  sufficient  circumstance  to  show 
that  tbe  deed  had  been  In  existence  since  the 
making  of  tbe  affidavit  of  probate,  which  was 
more  than  30  years,  to  admit  the  deed  In 
evidence.  There  was  nothing  tending  to 
show  the  age  of  the  deed,  and  the  court  erred 
in  receiving  It  in  evidence. 

[2]  2.  The  plaintiffs  introduced  In  evidence 
an  exemplification  of  the  record  of  an  appli- 
cation to  the  court  of  ordinary  by  the  ad- 
ministrator of  James  M.  Davidson,  to  divide 
his  estate  in  kind,  tbe  order  of  the  ordinary 
appointing  appraisers,  and  their  return.  At- 
tached to  the  petition  was  a  long  list  of  land 
lots  owned  by  tbe  intestate.  There  was  no 
land  lot  described  as  508,  but  there  was  a 
lot  described  as  568.  Accompanying  the  ap- 
plication was  an  order  of  the  ordinary  ap- 
pointing freeholders  to  divide  tbe  wild  land 
among  the  distributees  of  James  M.  David- 
son ;  and  the  return  of  the  appraisers  shows 
lot  608  assigned  to  James  Davidson.  Ol>- 
Jectlon  was  made  that,  inasmuch  as  there 
was  no  lot  described  as  508  In  tbe  applica- 
tion, the  appraisers  appointed  to  divide  the 
land  bad  no  authority  to  include  that  lot  In 
tbe  division  of  tbe  estate,  and  that  there  was 
no  order  conflrmlDg  tbe  return  of  tlie  ap- 
praisers. With  reference  to  the  first  object 
tion.  It  Is  a  palpable  clerical  error.  Tbe  ad- 
ministrator's Intestate  did  not  claim  lot  568 ; 
indeed,  there  Is  no  such  lot  as  568  In  the 
Sixth  district  of  Berrien  county.     The  ap- 
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praiseis  did  not  undertake  to  apportion  lot 
568,  but  did  apportion  SOS.  They  discovered 
the  mistake  in  tbe  number  and  corrected  It 
in  their  return;  and  it  amounts  to  only  an 
irresrularity,  and  will  not  vitiate  the  divl- 
slon. 

Tbe  second  objection  is  that  the  exemplifi- 
cation does  not  disclose  any  order  making  the 
return  of  tbe  commissioners  the  Judgment 
of  the  court  The  statute  provides  for  a 
division  in  kind  of  the  land  of  a  deceasM 
person  among  bis  distributees.  Tbe  proce- 
dure is  that,  on  application  by  the  represen- 
tative of  the  estate  or  a  distributee,  the  or- 
dinary shall  appoint  appraisers,  who  shall 
make  a  written  return.  Any  party  in  inter- 
est may  file  objections  to  such  return  before 
it  is  made  tbe  Judgment  of  tbe  court  of  ordi- 
nary. If  sucb  objections  be  sustained,  the 
ordinary  shall  order  a  new  division  by  the 
same  or  other  parti tioners.  Civil  Code  1910, 
ii  4058,  4059.  There  was  testimony  of  an 
attorney  at  law  that  be  bad  examined  the 
records  of  the  ordinary  of  Greene  county, 
and  could  not  find  any  judgment  upon  the 
book  of  minutes  or  other  record  in  that  of- 
fice. Compliance  with  the  statute  requires 
that  the  ordinary  shall  make  tbe  return  of 
tbe  commissioners  his  Judgment  before  it  is 
entitled  to  be  recorded  in  bis  office.  His 
failure  In  this  respect  did  not  authorize  the 
record  of  the  return  of  the  commlsslonera 
Wbile  Civil  Code  1910,  {  4816,  makes  It  the 
duty  of  tbe  ordinary  to  record  the  proceed- 
ings of  the  court  of  ordinary  in  proper  books 
kept  for  that  purpose,  a  return  of  partltlon- 
ers,  which  has  not  been  made  the  Judgment 
of  the  court,  is  improperly  recorded.  Tbe 
return  of  the  commissioners  is  made  effective 
by  the  judgment  of  the  ordinary,  and  without 
such  judgment  neither  the  return  nor  other 
proceedings  are  entitled  to  record.  Whether 
tbe  return  itself,  or  a  certified  copy  of  it, 
will  serve  as  a  color  of  title  on  which  to 
base  prescription,  will  be  considered  in  an- 
otber  part  of  this  opinion. 

[31  3.  James  Davidson  died  testate.  Els 
will  was  duly  probated,  and  his  executors, 
three  in  number,  qualified.  The  seventh  item 
of  bis  will  was  as  follows: 

"It  is  my  will  and  desire  that  my  wild  land 
be  sold  at  such  time  and  place  as  may  be  to 
the  best  interest  of  my  estate,  at  the  discretion 
of  my  executors  and  the  ordinary  of  thia  coun- 
ty." 

Tbe  three  named  executors  joined  in  a 
conveyance  of  the  land  in  controversy  to  W. 
W.  Gaskins.  Tills  conveyance  was  dated  Oc- 
tober 8,  1880,  properly  executed,  and  re- 
corded. When  this  deed  was  offered  in  evl'- 
dence,  it  was  objected  to  on  the  ground  that 
tbe  deed  was  not  executed  pursuant  to  tbe 
power  in  tbe  will,  inasmuch  as  it  did  not  ap- 
pear that  tbe  ordinary  of  Greene  county  had 
Joined  in  or  assented  to  the  conveyance.  All 
of  the  executors  joined  In  the  execution  of 
tbe  deed,  and  its  validity  depends  upon  the 
necessity  of  Its  appearing  that  the  ordinary 
approved  tbe  sale  by  the  executors.     It  is 


contended  that  tha  testatoir's  attempt  to 
confer  a  discretionary  power  on  the  ordinary 
is  invalid,  because,  whenever  a  power  is  con- 
ferred on  a  donee  as  a  matter  of  discretion, 
it  cannot  be  exercised  by  a  court  On  the 
other  hand,  it  is  contended  that  where  a 
power  is  conferred  on  a  person  who  may,  for 
the  time  being,  fill  a  particular  office,  the 
power  attaches  to  the  Individual  filling  the 
office  at  the  time  of  the  exercise  of  the  pow- 
er, and  not  to  tbe  office,  and  therefore  that 
the  concurrence  of  the  ordinary  was  essential 
to  the  exercise  of  tbe  power  of  sale  by  tbe 
executors. 

We  are  Inclined  to  take  this  latter  view  as 
applicable  to  the  facts  of  this  case.  The  tes- 
tator's intention  was  to  authorize  tbe  sale  of 
bis  wild  land  at  such  times  and  places  as, 
in  the  joint  discretion  of  bis  executors  and 
tbe  Incumbent  of  the  office  of  ordinary  at  the 
time  of  the  exercise  of  the  power,  might  be 
deemed  to  be  to  the  best  interest  of  his  es- 
tate. In  connection  with  the  deed  tbe  plain- 
tiffs also  introduced  a  certified  copy  of  the 
order  granting  to  the  executors  of  James 
Davidson  power  to  sell,  at  their,  discretion, 
at  private  sale,  all  of  the  wild  land  belonging 
to  their  testator.  The  date  of  this  order  was 
26  days  after  the  execution  of  the  deed  by  the 
executors,  it  is  contended  that  this  order 
cured  tbe  omission  of  the  ordinary  to  assent 
to  the  execution  of  the  deed.  We  do  not 
think  so.  It  does  not  purirart  to  be  a  ratifi- 
cation of  a  past  transaction,  but  grants  au- 
thority tor  a  future  transaction,  and  there- 
fore, by  its  own  terms,  can  give  no  sanction 
to  what  has  already  been  accomplished. 

[4]  4.  It  was  shown  that  W.  W.  Gaskins 
died  a  resident  of  Berrien  count?,  leaving  a 
widow  and  one  son  as  his  sole  heirs  at  law. 
The  plaintiffs  offered  in  evidence  a  certified 
copy  of  an  application  by  the  administrator 
of  W.  W.  Gaskins  to  divide  a  number  of  lots 
of  land,  described  as  lying  in  Berrien  county, 
between  the  widow  and  son  of  his  Intestate, 
tbe  order  of  the  ordinary  thereon,  and  tbe 
return  of  the  commissioners.  The  exempli- 
fication appears  to  be  a  certified  copy  of  the 
original  papers,  and  not  an  exempliflcation 
from  the  record.  Included  in  the  land  sought 
to  be  partitioned  are  lots  606  and  509,  ^ 
scribed  as  located  in  tbe  Sixth  district  of 
Berrien  county.  The  order  to  tbe  appraisers 
directed  them  to  make  an  equal  distribution 
of  the  land  of  the  estate  of  W.  W.  Gaskins 
between  his  distributees,  and  the  return  of 
the  appraisers  dividing  the  lots  between  the 
widow  and  her  son  awarded  lots  608  and 
609,  as  well  as  other  lots,  to  P.  H.  Gaskins. 
Objection  was  made  to  the  retam,  on  the 
ground  that  it  did  not  disclose  that  lots  608 
and  609  were  located  in  Berrien  county.  The 
reply  to  this  objection  is  that  tbey  are  des 
scribed  as  being  in  tbe  Sixtb  district  and 
embraced  within  tbe  lands  wbicb  tbe  ai>- 
praisers  were  directed  to  divide  between  the 
distributees  of  W.  W.  Gaskins,  and  in  tbe 
application  tbe  land  was  described  as  being 
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In  Berrien  county.  The  entire  partition  pro- 
ceedings sufficiently  Identify  the  lots  of  land 
as  being  in  Berrien  county. 

[S]  5.  Another  objection  was  that  there 
was  no  order  of  the  court  of  ordinary  con- 
firming the  return  of  the  commissioners  in 
the  matter  of  the  diTlsion  of  the  estate  of 
W.  W.  Oaskins,  and  without  this  order  there 
was  no  evidence  of  any  valid  division..  As 
pointed  oat  in  a  former  part  of  this  opinion, 
a  Judgment  of  conflrmatlon  is  essential  to  the 
validity  of  the  division  of  the  estate  accord- 
ing to  the  statute.  But  it  further  appeared 
that  the  distributees  went  into  possession  of 
thedr  respective  moieties,  treating  the  divi- 
sion as  valid,  and  have  so  remained  for 
more  than  20  years.  It  has  been  held  that  a 
written  agreement  to  divide  lands  claimed  in 
common,  though  made  by  the  administrator 
of  one  of  the  tenants  in  common  without  an 
order  of  court  for  thie  partition  thereof,  is 
good  color  of  title.  Shiels  v.  Lamar,  68 
Oa.  690,  691.  Ukewlse  the  return  of  conir 
mlssioners  assigning  to  each  dlstribntee  his 
Interest  in  the  estate  -will  serve  as  color  of 
title,  whedthe  respective  moieties  are  suf- 
ficiently described,  although  such  return  has 
not  been  made  the  judgment  of  the  court. 
In  the  partition  proceeding  land  lots  508  and 
509  In  the  Sixth  district,  and  other  lots  in 
the  Fiifth  and  Tenth  districts,  were  assigned 
to  P.  H.  Gaskins.  Lots  508  and  609  are  con- 
tiguous lots.  It  was  admitted  that  P.  H. 
Gaskins  was  In  actual  possession  of  lot  509, 
and  had  been  so  since  the  partition  of  his 
father's  estate  in  1882.  No  actual  possession 
of  lot  508,  except  the  occasional  cutting  of 
timber,  was  shown.  It  is  contended  that  P. 
H.  Gaskins'  possession  of  lot  500  extended 
over  the  contiguous  lot  608,  and  that  he  was 
constructively  in  possession  of  that  lot  under 
the  partition  allotment  The  plaintiffs  having 
connected  themselves  with  that  possession, 
the  question  is  whether,  under  these  facts, 
they  show  a  prescriptive  title. 

[S]  6.  The  Code  declares  that: 

"C<Mi8tructive  possession  of  land  Is  where  a 
person  having  paper  title  to  a  tract  of  land  is 
in  actual  possession  of  only  a  part  thereof." 

In  such  a  case  the  law  construes  the  pos- 
session to  extend  to  the  boundary  of  the  tract 
CJivil  Ckxle  1910,  i  4166.  Where  several  lots  of 
land  are  convej'ed  ,ln  one  deed  under  several 
descriptions  of  each,  and  not  under  one  gen- 
eral description  including  them  all  in  a  single 
tract,  the  actual  possession  of  one  of  them 
will  not  give  constructive  possession  of  the 
balance  of  the  lots.  Griffin  v.  Lee,  90  Ga.  224, 
16  S.  E.  810.  In  cases  where  several  lots  are 
so  described  as  constituting  a  single  tract  the 
possession  of  one  of  them  will  con.structively 
extend  over  the  whole  tract  described  in  the 
deed.  Johnson  v.  Simerly,  90  Ga.  612,  16  S. 
.  E.  961.  Where  the  description  in  a  deed 
grouped  several  lots  together  by  numbers,  then 
proceeded,  "also"  another  distinct  lot  and 
fraction  of  lot,  and  finally,  "also"  certain  oth- 


er lots  described  by  numbers,  It  was  held  that 
where  such  a  description  as  a  whole  did  not 
inclnde  a  single  body  of  land,  or  a  number  of 
lots  which  by  their  contigui(7  In  substance 
formed  a  single  tract,  it  did  not  meet  the  re- 
quirement of  the  above-quoted  Oode  section. 
Durham  Coal  &  Coke  Company  v.  Wingfleld, 
142  Ga.  726,  83  S.  E.  683. 

But  It  is  contended  that  another  Oode  sec- 
tion (4167)  provides  that  "possession  under  a 
duly  recorded  deed  will  be  construed  to  ex- 
tend to  all  the  contiguous  property  embraced 
therein,"  and  that,  inasmuch  as  a  partition 
allotment  is  the  substantial  equivalent  of  mu- 
tual deeds  by  joint  owners  to  eadi  other  con- 
veying their  Interests  In  severalty,  this  sec- 
tion will  also  apply  to  a  partition  by  the  ordi- 
nary, where  such  partition  is  recorded.  What- 
ever may  be  the  holding  with  respect  to  tbe 
effect  of  the  record  of  a  deed  to  lots  not  de- 
scribed as  a  single  tract,  the  Code  sectloa  has 
no  application  to  the  record  of  a  partition 
proceeding,  and  especially  where  that  pro- 
ceeding is  improperly  recorded  for  la<*  of  a 
judgment  of  confirmation  of  the  return  of  the 
commissioners.  Inasmuch  as  tbe  land  as- 
signed to  P.  H.  Gaskins  tn  the  partition  con- 
sisted of  several  distinct  lots  of  land,  two  of 
which  were  contiguous,  the  possession  of  one 
of  them,  namely,  509,  will  not  Ije  constrac- 
tlvely  extended  to  the  other  lot  508,  so  as  to 
give  him  prescriptive  title  to  lot  508,  whidi 
was  not  In  his  actual  possession. 

[7]  7.  Other  points  made  In  the  record  an 
Involved  in  and  controlled  by  the  foregoing 
rulings,  and  for  that  reason  specific  discos- 
sion  of  them  is  omitted.  Inasmuch  as  the  evi- 
dence was  Insufficient  to  show  complete  title 
In  the  plaintiffs  from  the  state's  grantee,  and 
is  also  insufficient  to  show  a  good  prescriptive 
title  to  the  land  lot  embracing  the  timber  in 
dispute,  it  was  error  for  the  court  to  direct  a 
verdict  for  the  plaintiffs. 

Judgment  reversed.  All  the  Justices  oon- 
cat. 

^^''"'^  OO  a*.  75J) 

CENTRAL   OP    GEORGIA   RY.   OO.    T. 

JAMES.     (No.  472.) 

(Supreme  Court  of  Georgia.     July  21,  1913.> 

(Byttabu*  iy  the  Court.) 

1.  Evidence  ®=>132— New  Tbiai  «=>41 — ^Ex- 
clusion OF  EyiDENCB— Opinion— Sekvicks 
OF  Child — Value. 

Under  the  ruling  of  this  court  when  the 
case  was  here  on  a  former  occasion,  the  qnes- 
tion  as  to  the  ability  of  the  child  to  render 
services  of  value  was  for  decision  by  the  jury. 
The  trial  judge  properly  excluded  testimony 
stating  the  opinion  of  certain  witnesses,  to  the 
effect  that  a  child  of  similar  age,  and  mental 
and  physical  development  to  the  plaintKTs 
child,  was  incapable  of  rendering  services  of 
value. 

(a)  The  testimony  referred  to  in  tbe  precedins 
note  was  introduced  by  the  defendant  without 
objection,  and  the  opposing  counsel  proceeded  to 
cross-examine  the  witnesses  relatiTely  to  the 
matter,  and  did  not  move  to  exclude  the  evi- 
dence antil  after  the  condnsion  of  all  the  evi- 
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dence.  ffeld,  that  the  excl-usion  of  the  evidence 
on  the  motion  of  the  plaintiff's  coansel  at  the 
close  of  the  evidence  furnished  no  cause  for  the 
grant  of  a  new  trial  on  account  of  the  conduct 
of  counsel  for  tlie  plaintiff  in  cross-examining 
the  witnesses  and  in  failing  to  object  to  the  ad- 
ini<i.<!ibility  of  the  evidence  at  the  time  it  was 
offered. 

(b)  Nor  did  the  ruling  aftord  the  defendant 
cause  for  new  trial  on  the  ground  that  it  was 
delivered  in  indefinite  language  and  was  con- 
fusing as  to  what  evidence  was  excluded. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Dec.  Dig.  <8=»132;  New  Trial,  Cent  Dig.  ii 
67-Tl;   Dec.  Dig.  «=»41.] 

2.  APPKAL  and  ElBROB  9=>232— PBKeENTATlON 

BKI.OW— Admission  or  Bvidsnob. 

Certain  grounds  ofv  the  motion  for  new  trial 
complain  of  rulings  admitting  evidence  over  the 
objection  of  defendant's  counsel.  Another  comr 
plained  of  a  ruling  in  which  the  Judge  refused 
to  exclude  evidence  on  motion  d  counsel  for 
defendant.  In  neither  instance  was  it  stated 
affirmatively  that  the  ground  of  objection  alleged 
in  the  motirai  for  new  trial  was  stated  to  the 
judge  and  urged  against  the  admission  of  the 
evidence  at  the  time  of  the  ruling  complained 
of.  Owing  to  this  omission,  the  assignments  of 
error  based  upon  such  grounds  of  the  motion 
for  new  trial  present  no  question  for  decision. 
McFarland  t.  Darien  &  Western  R  Oo.,  127 
Ga.  97,  5S  S.  E.  74;  Chambers  v.  State,  141 
Ga.  652,  81  S.  B.  880;  Dunn  v.  Evana,  13» 
Ga.  741,  78  S.  B.  122. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1351,  1368,  1426.  1430, 
1431;    Dec.   Di«.  <S=>232.1 

8.  Death  <8=5»18,  86— Trial  «=3296— Right  of 
Action— Dahages  Kecovbkable— Instbuc- 

TION. 

If  the  child  was  capable  of  rendering  serv- 
ices of  value  at  the  time  of  the  homicide,  the 
plaintiff  could  maintain  an  action  for  loss  of 
Its  services  during  the  remainder  of  its  minority. 
James  v.  Central  of  Georgia  Ry.  Co.,  133  Ga. 
415,  75  S.  E.  431,  41  L.  R.  A  (N.  8.)  795,  29 
Ann.  Cas.  1&13D,  468.  Having  the  right  to 
sue,  the  jury  might  also  take  into  consideration 
the  probable  future  increase  of  earning  capacity 
of  the  child,  dark  v.  Tulare  Lake  Dredging 
Co.^4  C^l.  App.  414,  112  Pac.  564;  Betts  Co. 
V.  Hancock,  139  Ga.  198-208,  77  S.  B.  77. 
Therefore  a  mere  comparison  of  the  value  of 
the  services  of  the  child,  at  the  time  of  the  hom- 
icide, with  the  cost  of  supporting  it  at  that 
time,  and  striking  a  balance,  would  not  be  a 
test  of  the  amount  of  the  damages  to  the  plain- 
tiff. 

(a)  While  instructing  the  jury  in  the  first  part 
of  the  charge  as  to  the  right  of  the  plaintiff 
to  maintain  an  action  for  the  loss  of  serv- 
ices of  the  child,  after  instructing  them  in 
efi'ect  that  unless  the  child,  at  the  time  of  the 
homicide,  was  capable  of  rendering  services  of 
value,  the  plaintiff  could  not  recover  for  such 
services,  it  was  not  erroneoos  to  charge,  in 
connection  therewith,  that  the  jury  need  not 
consider  whether,  at  the  time  of  the  homicide, 
the  cost  of  supporting  the  child  "was  equal  to 
or  greater  than  the  pecuniary  value  of  the 
services  rendered." 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  JS  20,  108,  109,  111-115,  120;  Dec  Dig. 
<e=>18.  95;  Trial.  Cent  Dig.  §§  705-713,  715, 
716,  718;    Dec.  Dig.  «8=>296.] 

4.  Appkal  and   £>kbob  «=9l064 — Habulxss 
Erbob — Instruction. 

In  the  latter  part  of  the  charge,,  while  giv- 
ing rules  for  determining  the  amount  of  recov- 
ery in  the  event  the  jury  should  determine  that 
the  plaintiff  was  entitled  to  recover  anything 
for  the  loss  of  the  services  of  the  child,  the 


judge  charged,  among  other  things,  that  they 
should  take  into  consideration  "what  would  be 
the  expense  of  the  father  for  the  maintenance, 
protection,  and  education  of  the  child."  Held, 
that  this  charge  was  beneficial  to  the  defendant, 
and,  when  considered  in  connection  with  the  • 
entire  charge  and  its  Context  afforded  the  de- 
fendant no  cause  for  a  new  trial  on  the  ground 
that  it  was  confusing  to  the  jury  and  contra- 
dictory to  that  part  of  the  charge  alluded  tO' 
in  the  preceding  note.  , 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4219,  4221-4224;  Dec.  Dig. 
■3=31064.] 

5.  Death  «=»104— Action  fob  DAit4.aE8— Im- 

CTBTIOTION — PlBADINQ   AND   PBOOF. 

The  request  to  charge,  "that  unless  it  is 
shown  by  the  evidence  what  is  the  age  and  prob- 
able expectancy  as  to  the  life  of  the  plaintiff, 
that  is,  that  he  would  probably  live  the  period 
of  the  child's  minority,  then  the  iplaintiff  can- 
not recover,"  was  not  properly  adjusted  to  the 
pleadings  and  evidence,  for  at  least  the  fol- 
lowing reasons:  The  suit  was  to  recover  for 
the  loss  of  services  of  the  child  daring  minority, 
and  also  for  designated  burial  expenses,  con- 
cerning which  there  was  evidence  to  support 
the  allegations  Qf  the  petition.  The  language  of 
the  request  tended  to  exclude  from  the  consid- 
eration of  the  jury  the  element  of  damages  re- 
lating to  burial  expensie.  Also,  if  it  otherwise 
stated  a  correct  principle  of  law,  the  request 
omitted  to  make  any  allowance  for  recovery  of 
loss  during  the  expectancy  of  life  of  the  fa- 
ther in  the  event  it  should  be  less  than  the  re- 
maining part  of  the  child's  minority. 

(a)  As  the  request  to  charp  was  properly  re- 
fi:sed  on  the  grounds  above  indicated,  the  ques- 
tion whether  In  any  case  the  expectance  of  the 
life  of  the  father  should  be  token  into  consider- 
ation by  the  jury  in  determining  the  value  of 
the  services  of  the  child  will  not  be  decided. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  H  142-148;  Dec.  Dig.  «=>104.] 

6.  Inbteuctions  Covered. 

Other  requests  to  charge,  in  so  far  as  they 
might  have  contained  correct  principles  of  law 
applicable  to  the  case,  were  covered  by  the  gen- 
eral charge. 

7.  Verdict  and  Denial  of  New  Tbial  Ap- 
proved. 

Under  the  principle  rule  when  this  case 
was  before  the  Suipreme  Court  on  deniurrer 
(James  v.  Central  of  Georgia  Ry.  Co.,  supra), 
the  evidence  was  sufficient  to  authorize  a  ver- 
dict for  the  plaintiff.  The  amount  of  the  ver- 
dict was  not  excessive,  and  the  discretion  of  the 
trial  judge  in  refusing  a  new  trial  will  not  be 
disturbed. 

Error  from  Superior  Court,  Meriwether 
County;   R.  W.  Freeman,  Judge. 

Action  by  B.  F.  James  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

.See,  also,  138  Ga.  415,  76  S.  E.  431,  41  U  R. 
A.  (N.  S.)  795,  29  Ann.  Cas.  1913D,  468. 

Battle  &  Hollis,  of  Columbus,  and  Mc- 
Laughlin &  Jones,  of  Greenville,  for  plaintiff 
in  error.  Lawton  Nalley,  of  Atlanta,  and  N. 
F.  Culpepper,  of  Greenville,  for  defendant 
in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 

LUMPKIN,  J.  (concurring  spedaUy).  Un- 
der the  special  facts  of  this  case,  I  concur  in 
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the  Judgment;  but  I  do  not  concur  in  all  that 
Is  said  by  the  majority  of  the  court,  especial- 
ly in  beadnotes  1  and  (a).  The  suit  was 
brought  to  recover  damages  for  the  loss  of 
the  services  of  a  child,  who  was  nearljr  three 
years  old  when  killed,  from  that  time  until 
it  would  have  arrived  at  majority.  The  ca- 
pacity of  the  child  to  perfoim  services,  and 
the  value  of  its  services,  involved  a  question 
of  opinion.  While  the  question  was  as  to  the 
services  of  a  particular  child,  yet,  where 
there  was  evidence  to  the  effect  that  the 
child  was  one  of  average  development  men- 
tally and  physically,  persons  qualified  to  do 
so  could  give  an  opinion  as  to  the  ability  to 
perform  services  by  a  child  of  a  similar  age 
and  mental  and  physical  development,  and 
the  value  of  such  services.  In  the  present 
case  the  witnesses  whose  testimony  was  ruled 
out  probably  did  not  lay  a  sufficient  founda- 
tion for  giving  the  testimony  excluded.  I  am 
not  prepared  to  say  that  the  facts  disclosed 
in  the  record  require  a  reversal,  and  I  ac- 
cordingly concur  In  the  Judgment  specially. 

FISH,  C.  J.,  and  BECK,  J.  We  concur  in 
the  Judgment  of  affirmance,  being  bound  by 
the  ruling  in  the  same  case,  when  it  was  here 
before,  to  the  effect  that  the  question  as  to 
the  ability  of  the  child,  alleged  to  have  been 
killed,  to  render  services  of  value,  was  for 
decision  by  the  Jury. 


(143  Ob.  762) 

GIBVIN    V.   GEORGIA    VENEER  & 

PACKAGE  CO. 

GEORGIA  VENEER  &  PACKAGE  CO.  v. 

GIBVIN, 

(No.  476.) 

(Supreme  Court  of  Georgia.     July  21,  1915.) 

(Syllaiiu  ly  the  Vourt.) 

1.  Tbial   ®=»13&— Nonsuit— Pleadino — Evi- 
dence. 

Having  held,  when  this  case  was  before  the 
Supreme  Court  on  a  former  occasion,  that  the 
allegations  of  the  petition  showed  a  cause  of 
action,  and  evidence  havinic  been  introdaced  on 
the  trial  which  would  have  authorized  the  jury 
to  find  that  the  material  and  essential  alle- 
gations of  the  petition  had  been  sustained,  the 
court  should  not  have  taken  the  case  from  the 
consideration  of  the  jury  by  granting  a  nonsuit. 
[Bid.  Note.— B^or  other  cases,  see  Trial,  Cent. 
DiB.  Si  332,  333,  33&-341.  365 ;  Dec.  Dig.  «=» 
139.] 

2.  Evidence  <g=>125,  269— Injuby  to   Serv- 
ant—Res Gest^— Assumption   or  Risk. 

It  being  inferable  from  the  evidence  as  to 
the  exclamation  made  by  the  decedent,  "Oh, 
my  God!  I  didn't  want  tb  go  out  there!"  that 
it  was  made  immediately  after  receiving  the 
painful  and  fatal  injuries,  and  under  circum- 
stances which  excluded  all  idea  of  device  or 
afterthought,  it  should  have  been  admitted  in 
evidence  as  a  part  of  the  res  gestae,  and  as 
tending  to  illustrate  the  material  question  as 


to  whether  he  voluntarily  left  the  place  in  the 
mill  at  which  he  was  engaged,  and  went  to 
work  at  the  place  where  he  received  his  in- 
juries. 

[Ed.  Note. — For  other  cases,  see  E!vidence, 
Cent  Dig.  8S  369-371,  1063-1067;  Dec  Dig. 
®=»125,  269.] 

3.  Evidence     «=>103— Aob     or     EnFLOTfi— 
Man  NEB  OF  Dbebs. 

While  of  slight  materiality,  evidence  as  to 
the  way  in  whidi  the  youth  was  dressed  was 
not  entirely  immaterial  and  irrelevant,  as  it 
might  be  considered  by  the  jury  on  the  qnes- 
tion  as  to  whether  the  superintendent,  the  alter 
ego  of  the  defendant  company,  was  put  on 
notice  of  the  youth  of  the  deceased. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Mg.  SS  157-169,  161,  162,  165-168; 
Dec  Dig.  <S=>103.] 

4.  Pleading  ^=s207— Alleqation  on  Knowl- 
edge AND  Belief— Special  Demubseb. 

An  allegation  of  certain  material  facts  as 
true  "to  the  best  of  the  plaintiff's  knowledge 
and  belief  is  not  a  proper  allegation  in  com- 
mon-law pleading;  and  the  special  demurrer 
criticizing  the  paragraph  containing  this  alle- 
gation should  have  been  sustained. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SS  511.  512;    DeeTDig.  «=»207.] 

5.  Masteb  AND  Sebvant  «=>25&— I>eath  or 
Sebvant— Petition — Amendment. 

The  allegations  contained  in  the  amendment 
offered  at  the  trial,  which  attempt  to  set  forth 
with  greater  particularity  the  circumstances 
leading  up  to  and  resulting  in  the  injuries  which 
resulted  in  the  death  of  the  plaintiff's  son,  are 
in  certain  material  respects  contradictory  of 
the  allegations  as  to  the  way  and  manner  in 
which  the  injuries  were  inflicted  as  stated  in 
the  original  petition ;  and  while  these  allega- 
tions might  have  been  properly  set  forth  in  an- 
other count,  they  cannot  be  appropriately  in- 
corporated by  amendment  in  the  original  peti- 
tion, as,  for  the  reason  just  stated,  they  ren- 
der the  pleadings  uncertain  and  duplicitous; 
and  it  was  error  to  allow  the  amendment  over 
objections  duly  made  by  the  defendant. 

[Ed.  Not&— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  SS  80^-812.  815;  Dec.  Dig. 
<@=»256.1 

6.  Special  Demubbebs. 

Except  as  to  the  grounds  of  demurrer  dealt 
with  in  the  last  two  headnotes,  and  which  re- 
late to  assignments  of  error  contained  in  the 
cross-bill  of  exceptions,  the  special  demurren 
were  properly  overruled. 

Error  from  Superior  Court,  Glynn  County ; 
C.  B.  Conyers,  Judge. 

Action  by  K.  E.  Girvin  against  the  Georgia 
Veneer  &  Package  Company.  From  the  judg- 
ment, plaintiff  brings  error,  and  defendant 
flies  cross-bill  of  exceptions.  Reversed  on 
both  bills  of  exception. 

F.  H.  Harris  and  D.  W.  Krauss,  both  of 
Brunswick,  for  plaintiff  in  error.  Bennet, 
Twitty  &  Reese  and  A.  J.  Crovatt,  all  of 
Brunswick,  and  Ryals  &  Anderson,  of  Macon, 
for  defendant  in  error. 

BECK,  J.  Judgment  reversed  on  both  bills 
of  exceptions.  All  the  Justices  concur,  ex- 
cept ATKINSON,  J.,  disqualified. 
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r.OUISVILIjE  &  N.  R.  CO.  et  aL  v.  BARRETT. 

(No.  470.) 
(Supreme  Court  of  Georgia.     July  21,  1915.) 

(Stittaliui  &]/  the  Court.) 

1.  Masteb  and  Sebvamt  ^=>2G4— Pleadimg 
€=>3iil— Death  of  Railboao  Eu^LcrzA— 
Puoof— Intkbstatb  Com\iebc£. 

Where  a  widow  inBtitutes  an  action  against 
a  railroad  company  for  the  homicide  of  her  bus- 
band,  and  the  petition  alleges  facts  sulficient  to 
show  a  cause  of  action  under  the  state  law,  and 
makes  no  reference  to  any  engagement  of  the 
deceased  person  in  interstate  commerce,  and  the 
defendant  files  an  answer  which  merely  denies 
"as  untrue"  the  several  paragraphs  of  the  petr- 
tion,  such  denial  does  not  extend  beyond  a 
denial  of  the  facts  specifically  alleged. 

_  (a)  Where  in.  such  an  action  the  defendant  de- 
sires to  defeat  the  widow's  right  to  sue,  by  proof 
of  facts  tending  to  show  that,  at  the  time  of  the 
catastrophe  her  husband  was  engaged  in  inter- 
state commerce  under  his  employment  by  the 
defendant,  it  is  incumbent  upon  the  defendant 
to  specifically  plead  such  new  facts. 

(b)  In  the  absence  of  such  a  plea  it  is  not 
erroneous  to  repel  eTidence  relied  on  to  show 
that  the  plaintia's  husband  was  engaged  in  in- 
terstate commerce  under  his  employment  by  the 
defendant,  on  the  ground  that  the  plea  does  not 
raise  such  question.' 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  861-876;  Dec.  Dig.  <S=> 
•J&i;  Pleading,  Cent  Dig.  §|  1238,  1253-1279; 
l>ec.  Dig.  «=^581.] 

2.  Masteb  and  Sebvant  9=>276— Death  ot 
Railboad  Employ^— Intkbstate  Coiuiebce 
— Sufficiency  of  EIvidence. 

In  this  case  it  was  shown  that  at  the  time 
of  the  homicide  the  plaintiff's  husband  was  on 
doty,  under  his  employment  by  the  defendant, 
as  a  watchman  at  a  grade  crossing  where  the 
railroad  tracks  crossed  a  street  in  a  city.  The 
only  duty  of  the  watchman  appears  to  have 
been  to  protect  travelers  on  the  street  from  the 
danger  of  injury  by  trains  on  the  crossing.  At 
the  time  of  the  catastrophe  he  was  engaged  in 
warning  travelers  on  the  street  of  the  approach 
of  a  freight  train  coming  from  the  south,  when 
a  passenger  train  on  a  parallel  track  approach- 
ing unobserved  by  him  from  the  north,  struck 
and  killed  him.  The  passenger  train  plied  be- 
tween Tate,  Ga.,  and  Atlanta,  Ga.  The  freight 
train  plied  between  Atlanta,  Ga.,  and  Etowah, 
Tenn.,  and  carried  freight  for  intermediate 
points  In  Georgia,  but  it  was  not  shown  to 
have  carried  freight  to  points  beyond  the  limits 
of  the  state.  HeU,  that  the  evidence  was  in- 
tnifficient  to  show  that  the  plaintiff's  husband 
-was  engaged  in  interstate  commerce ;  and  there 
■was  no  error  in  refusing  to  charge  the  jury  that 
as  a  matter  of  law  he  was  so  engaged,  and  that 
for  such  reason  the  plaintiff  could  not  recover. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  950-952,  954,  959,  970, 
976;   Dec.  Dig.  <^=>276.] 

3.  Appeal   and    Ebbob   €=91066— Habmless 

EBBOB— SUBUISSION  OF  ISSCKS— ASSUMPTION 

or  Risk. 

The  evidence  concerning  the  employment  of 
the  watchman  and  his  duties  was  not  of  such 
character  as  to  demand  a  finding  that  he  as- 
sumed the  risk  of  danger  to  himself  &om  the  de- 
fendant's negligent  operation  of  its  trains  at  the 
crossing;  and  the  charge,  which  in  effect  sub- 
toittcd  to  the  jury  the  question  whether  the 
watchman  assumed  the  risk  of  the  danger  which 
resulted  in  his  death,  constituted  no  error  of 
-which  the  defendant  could  complain. 

[Ed.  Note. — For  oth»r  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;    Dec.  Dig.  «=»1066.] 


4.  Masteb  and  Sebvant  €=>284— Death  of 
Railroad  EMPLOYfi— Nonsuit — Evidence. 

The  evidence  was  sufficient  to  make  out  a 
prima  facie  case,  and  there  was  no  error  in  over- 
ruling the  motion  for  nonsuit 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1000-1090,  1092-1132; 
Dec.  Dig.  <S=284.J 

5.  Masteb  and  Servant  ^=3203 — Death  of 
Railboad  Eufloy£  —  Instbuctipn  —  Peov- 
INCE  of  Jubt. 

The  blow-post  law  bdng  applicable,  an  in- 
struction that  "You  are  to  take  Into  considera- 
tion all  the  facts  and  circumstances  in  the  case, 
the  place  where  the  occurrence  took  place,  its 
publicity,  the  amount  of  travel  across  the  rail- 
roads at  that  place,  the  amount  of  care  and  cau- 
tion which  these  required  of  the  defendants, 
that  they  be  on  the  lookout  and  to  have  their 
locomotives  under  control,  the  diligence  or  want 
of  diligence  shown  to  have  been  exercised  in  re- 
spect to  these  matters  at  this  time  and  place" — 
was  not  erroneous  on  the  ground  that  it  invaded 
the  pro^-ince  of  the  jury,  in  that  in  effect  it  in- 
structed them  that  it  was  the  duty  of  the  de- 
fendants to  "be  on  the  lookout  and  to  have  tb«ir 
locomotive  under  control." 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  1148-1156,  1158-1160; 
Dec.  Dig.  <8=»293.] 

6.  Masteb  and   Sebvant  ®=>293 — Death  or 

RAII30AD    EmFLOYI  —  INSTBUCTIONS  —  FBB- 

sumption. 

This  being  an  action  against  a  railroad 
company  for  the  homicide  of  one  of  its  employes, 
alleged  to  have  been  committed  by  the  negli- 
gence of  the  servants  of  the  defendant  in  the 
operation  of  one  of  its  train^  it  was  erroneous 
to  charge  the  jury,  as  applicable  to  the  case,  the 
provision  of  Civ.  Code  1910,  J  2780,  relating  to 
the  statutory  presumption  against  railroad  com- 
panies arising  in  such  cases  upon  proof  of  in- 
jury. 

(a)  The  evidence  did  not  demand  a  verdict 
for  the  plaintiff,  and  the  error  in  the  charge  was 
sufiicient  to  require  the  grant  c^  a  new  trial. 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1148-1156,  11S8-1160 
Dec.  Dig.  «s»293.] 

Error  from  Superior  Court,  Cobb  County 
H.  In  Patterson,  Judge. 

Action  by  Mattie  Lou  Barrett,  admlnlstra' 
trix,  against  tlie  LoulsvUle  &  Nashville  Rail- 
road Company  and  otbem.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed. 

D.  W.  Blair  and  C  H.  Grlffln,  both  of  Mar*- 
etta,  for  plaintiffs  In  error.  Clay  &  Morris, 
of  Marietta,  for  defendant  in  error. 

ATKINSON,  J.  [1]  1.  In  this  case  a  wid- 
ow instituted  an  action  against  a  railroad 
company  for  damages  on  account  of  the 
homicide  of  her  husband,  who  was  alleged 
to  have  been  killed  by  a  train  on  the  de- 
fendant'Ei  railroad  while  he  was  engaged 
as  watchman  at  a  grade  crossing  in  a  dty, 
under  employment  of  the  defendant,  to  warn 
travelers  on  the  highway  of  the  approach  of 
trains.  A  verdict  having  been  rendered  for 
plaintiff,  the  defendant  made  a  motion  for 
new  trial,  and  excepted  to  the  judgment  deny- 
in'g  the  motion.  In  one  ground  at  the  motion 
complaint  is  made  of  the  exclusion  of  cer- 
tain evidence  offered  by  defendant  and  reUed 
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on  to  show  that  at  the  time  of  the  catas- 
trophe the  defendant,  as  a  common  carrier, 
was  engaged  In  interstate  commerce,  and  that 
when  plaintiff's  husband  was  killed  he  was, 
under  hU  employment  by  the  defendant,  en- 
gaged in  such  commerce.  Whether  the  ex- 
cluded evidence  would  have  been  sufficient  to 
show  that  he  was  so  engaged  need  not  be  de- 
cided. The  evidoice  was  repelled  <hi  the 
ground  that  the  plea  of  defendant  did  not 
authorize  the  introduction  of  evidence  on  that 
subject  There  was  no  error  In  this  ruling. 
When  the  case  was  before  this  court  on  a 
former  occasion  (Barrett  t.  Louisville  &  Nash- 
vlUe  K.  Co.,  137  Ga.  672,  73  S.  EX  837),  it  was 
held  that  the  petition  set  forth  a  cause  of  ac- 
tion. That  decision  dealt  with  the  petition 
under  the  viewpoint  of  the  statute.  There 
was  no  allegation  in  the  petition  to  the  effect 
that  defendant  was  engaged  in  interstate 
commerce,  or  that  plaintiff's  husband  was  so 
employed.  The  facts  relied  on  as  a  basis 
for  the  cause  of  action  were  set  forth  in  sep- 
arate and  distinct  paragraphs,  as  required 
under  prescribed  rules  of  practice  for  that 
court.  Civil  Code,  {  5539.  The  answer  con- 
tained no  reference  to  the  first  paragraph  of 
the  petition,  but  mentioned  all  of  the  other 
paragraphs  by  number,  and,  with  reference 
to  them  merely  said  they  "are  each  and  all 
denied  as  untrue."  In  Civil  Code,  S  5634,  tt  Is 
declared: 

"In  all  oases  when  the  defendant  desires  to 
make  a  defense  by  plea  or  otherwise,  be  shall 
therein  distinctly  answer  each  paragraph  of 
plaintiff's  i>etition,  and  shall  not  file  a  more 
general  denial,  commonly  known  as  the  plea  of 
'general  issue.'  He  may  in  a  single  paragraph 
deny  any  or  all  of  the  allegations,  or  in  a  single 
paragraph  admit  any  or  all  of  the  aHegations 
m  any  or  all  of  the  paragraphs  of  the  petition." 

Under  this  law  the  plea  by  defendant  did 
not  extend  beyond  a  denial  of  the  truth  of 
the  allegations  of  fact  made  in  the  petition. 
To  hold  otherwise  would  be  to  declare  of  no 
effect  the  provision  prohibiting  the  filing  of  a 
"general  denial,  commonly  known  as  plea  of 
'general  issue.' "  While  a  widow  is  authoriz- 
ed to  sue  under  the  state  law,  the  right  to 
sue  under  the  federal  Employers'  Liability 
Act  (Act  April  22,  1908,  35  U.  S.  Stat.  65,  C. 
149  [U.  S.  Comp.  St  1913,  {$  8657-S665])  is 
in  the  legal  representative  of  the  deceased 
person.  There  are  other  differences  between 
the  state  law  and  the  federal  law,  which 
need  not  be  mentioned.  The  court,  having 
Jurisdiction  to  try  a  case  against  a  railroad 
company  for  the  homicide  of  one  of  its  em- 
ployes, would  apply  the  state  law  or  the  fed- 
eral law  accordingly  as  it  might  legitimately 
appear  that  the  employe,  at  the  time  of  the 
injury,  was  engaged  in  intrastate  or  inter- 
state commerce.  Illinois  Cent.  R.  Co.  v.  Doh- 
erty,  153  Ky.  363,  155  S.  W.  1119,  47  L.  R.  A. 
(N.  S.)  31;  Mo.,  Kan.  &  Tex.  R.  Co.  v.  Wulf, 
220  U.  S.  570,  33  Sup.  Ct  135,  57  L.  Ed.  355, 
32  Ann.  Gas.  (1914B)  134.  In  the  case  of 
Gainesville  Midland  Railway  v.  Vandiver, 
141  Ga.  350,  80  S.  E2.  097,  it  was  said: 


"In  pleading  a  cause  of  action,  where  a  domes- 
tic statute  or  that  of  the  United  State*  is  reliixl 
on,  it  is  unnecessary  to  incorporate  in  the 
pleadings  a  statement  of  the  law  upon  whiou 
the  cause  of  action  is  based.  If  it  is  incorporat- 
ed, the  reference  thereto  may  be  stricken  as  sur- 
plasage." 

Also: 

"In  an  action  for  damages  against  a  railroai 
company  for  personal  injuries  to  an  employ^, 
where  the  petition  sets  forth  the  relation  be- 
tween the  injured  person  and  the  railroad  com- 
pany, and  describes  the  circumstances  nnder 
which  the  injury  occurs,  making  out  a  caw  of 
negligence  upon  the  part  of  the  defendant,  but 
contains  qo  allegation  that  the  defendant  wn 
engaged  in  interstate  commerce  at  the  time  of 
the  injary,  the  petition  is  amendable  by  settmi 
forth  allegations  to  that  effect" 

While  it  was  ruled,  in  the  case  cited  abore, 
that  it  was  unnecessary  under  the  circum- 
stances to  specially  plead  the  statute,  it  wu 
not  ruled  that  it  was  unnecessary  to  plead 
facts  which  might  be  relied  on  to  show  that 
the  case  fell  within  the  operation  of  one 
statute  or  the  other.  Owing  to  the  difference 
between  the  state  statute  and  the  federal 
statute  and  the  circumstanoeB  nnder  wbicb 
the  one  or  the  other  should  be  applied,  fkcts 
of  this  character  go  to  the  substance  of  the 
case,  and  cannot  be  Judicially  recognized  as 
can  be  the  substance  of  the  statutes.  Cpoo 
examination  of  the  allegations  of  the  petition 
in  connection  with  the  denial  set  up  in  the 
answer,  as  already  observed,  while  there  was 
an  issue  between  the  parties  as  to  liability 
under  the  state  law,  there  was  no  suggestloii 
of  an  issue  as  to  liability  nnder  the  federal 
law.  But  in  view  of  the  differences  in  the 
state  law  and  the  federal  statute  on  the  snb- 
Ject  of  Injury  to  employes  of  railroad  com- 
panies, and  considering  bow  one  law  or  the 
other  might  be  applicable  exclusively  accord- 
ing to  the  facts  of  the  case,  the  mere  intro- 
duction of  new  facts  into  the  case,  belns 
tried,  as  it  was,  nnder  the  state  law,  to  the 
effect  that  plaintiff's  husband  was  engaged 
in  interstate  commerce,  would  show  that  the 
plaintiff  was  not  a  proper  party  to  sue,  and 
result  in  a  defeat  of  her  recovery.  Such  re- 
sult would  not  be  for  lack  of  evidence  to 
sustain  the  allegations  of  the  petition,  which 
were  denied  by  the  plea,  but  wholly  on  ac- 
count of  new  facts.  In  effect,  the  new  facts 
would  furnish  ground  for  avoiding  a  case  for 
the  plaintiff,  properly  made  out  based  on  al- 
legations in  the  petition  and  denials  in  the 
answer.  Under  the  circumstances,  the  fact 
that  the  employe  might  liave  been  engaged 
in  interstate  commerce  would  be  matter  of 
avoidance.  Greaves  v.  Middlebrooks,  59  Ga. 
241  (2).    In  CivU  Code,  S  5636,  it  is  declared: 

"Under  a  denial  of  the  allegations  in  the  plain- 
tiff's declaration,  no  other  defense  is  admissible 
except  such  as  disproves  the  plaintiff's  cant* 
of  action ;  all  other  matters  in  satisfactian  or 
avoidance  must  be  specially  pleaded." 

Under  the  circumstances  there  was  no  e^ 
ror  in  repelling  the  evidence  on  the  subject 
of  engagement  lU'  interstate  commerce.  See 
Bradbury  v.  Chicago,  eta,  B.  Co.,  149  Iowa, 
51,  128  N.  W.  1,  40  li.  R.  A.  (N.  S.)  684;  Bob- 
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erts,  InjTiriea  to  Interstate  Employes,  {  161, 
p.  280.  In  the  case  of  St.  Louis,  etc.,  R.  Go. 
V.  Seale,  229  U.  S.  186,  33  Sup.  Ct  661,  67 
Tj.  Ed.  1129,  33  Ann.  Cas.  09140)  166,  evi- 
dence was  admitted,  without  objection,  to 
the  elFect  that  the  Injured  person  was  en- 
gaged in  interstate  commerce  at  the  time  of 
the  catastrc^he ;  and  the  court  held  that,  as 
the  federal  statute  superseded  the  state  law, 
"the  case  pleaded  was  not  proven,  and  the 
case  proven  was  not  pleaded,"  and,  the  point 
having;  been  duly  made  on  tbo  trial,  the  ob- 
jection did  not  come  too  late.  That  case  did 
not  Involve  the  statutes  of  this  state  In  re- 
gard to  requirements  and  effect  of  pleadings, 
nor  was  the  decision  based  on  any  ruling  on 
the  admissibility  of  evidence,  as  in  the  case 
now  under  consideration,  where,  at  the 
threshold,  the  evidence  was  repelled.  This 
may  also  be  said  of  the  ruling  in  Toledo,  etc., 
R.  Co.  V.  Slavln,  236  U.  8.  464,  86  Sup.  Ct. 
806,  69  I/.  Ed. . 

[2]  2.  Notwithstanding  the  ezdnsiiHi  of  the 
evidence  referred  to  In  the  preceding  division, 
other  evidence  was  admitted  without  objec- 
tion, which  defendant  contended  was  suffi- 
cient to  show  that  plaintiff's  husband  was 
engaged  in  Interstate  commerce  at  the  time 
be  was  killed.  Based  on  such  contentions,  a 
request  was  made  to  charge: 

"In  this  case  I  charge  you,  under  the  facta 
in  evidence,  the  defendant  railroad  company 
was  eneaged  ir  interstate  commerce,  and  the 
deceased,  Charles  Newton  Barrett,  was  employ- 
ed in  interstate  commerce  at  the  time  of  the 
alleged  killint^,  and  the  plalntiS  has  no  right  to 
any  recovery  against  the  railroad  company,  but 
that  Uie  right  of  action  as  against  the  railroad 
companr,  if  any,  would  be  in  the  personal  repre- 
sentative of  the  deceased,  and  ^our  verdict 
wouid  be  in  favor  of  the  company.* 

It  appeared  from  the  evidence  that  the 
plaintiff's  husband  was  employed  by  the  de- 
fendant and  the  Western  &  Atlantic  Railroad 
Company  as  a  watchman  at  a  grade  crossing 
in  the  dty  of  Marietta,  where  the  railroad 
tracks  of  both  •  companies  cross  Kennesaw 
avenue,  and  that  it  was  his  duty  "to  protect 
the  crossing — to  protect  the  people  who  were 
crossing  there  from  being  injured  by  the 
passing  of  trains."  Immediately  before  the 
bomlclde,  as  one  of  the  defendant's  freight 
trains  approaching  from  the  south  was  about 
to  pass  over  the  crossing,  the  watchman  who 
-was  on  duty  gave  a  signal  of  warning  to  a 
traveler  on  the  street,  who,  approaching  from 
the  west,  was  about  to  pass  over  the  crossing. 
He  then  turned  to  warn  another  traveler  on 
the  street,  who  was  approaching  the  crossing 
from  the  east,  and,  as  he  did  so,  a  passenger 
train  of  defendant  on  a  different  parallel 
track,  coming  unobserved  from  the  north, 
struck  and  killed  him.  The  freight  train  was 
going  from  Atlanta,  Ga.,  to  Etowah,  Tenn., 
and  carried  freight  between  points  in  Geor^ 
gla,  but  whether  it  had  freight  for  points 
beyond  the  state  of  Georgia  does  not  appear. 
The  passenger  train  was  one  operated  be- 
tween Tate,  Ga.,  and  Atlanta.  This  evidence 
was  iosofficient  to  show  that  the  plaintiff's 


hnsband  was  engaged  in  Interstate  commerce, 
within  the  meaning  of  the  federal  Employers' 
Liability  Aft,  at  tlie  time  of  the  catastrophe; 
and  there  was  no  error  in  refusing  to  charge 
as  requested.  In  the  case  of  Pedersen  v.  Del- 
aware, etc.,  Ry.,  229  U.  S.  146,  33  Sup.  Ct. 
648,  67  L.  Ed.  1125,  33  Ann.  Cas.  (1914C)  153, 
the  following  appears  from  the  statement  of 
facts  embodied  in  the  opinion  delivered  by 
Mr.  Justice  Van  Devanter  (three  of  the  Jus- 
tices dissenting): 

"The  defendant  was  operating  a  railroad  for 
the  transportation  of  passengers  and  freight 
in  interstate  and  intrastate  commerce,  and  the 
plalntiS  was  an  iron  worlcer  employeA  by  the 
defendant  in  the  alteration  and  repair  of  some 
of  its  bridges  and  tracks  at  or  near  Hoboken, 
N.  J.  On  the  afternoon  of  his  injury  the  plain- 
tiff and  another  employs,  acting  under  the  di- 
rection of  their  foreman,  were  carrying  from  a 
tool  car  to  a  bridge,  known  as  the  'Diiffield 
Bridge,'  some  bolts  or  rivets  wbich  were  to  be 
used  by  them  that  night,  or  very  early  the  next 
morning,  in  'repairing  that  bridge,'  the  repair  to 
consist  in  taking  out  nn  existing  girder  and  in- 
serting a  new  one.  l^e  bridge  could  be  reach- 
ed only  by  passing  over  an  intervening  tempora- 
ry bridge  at  James  avenue.  These  bridges  were 
being  regularly  used  in  both  interstate  and  in- 
trastate commerce.  While  the  plalntiS  was  car- 
rying a  sack  of  bolts  or  rivets  over  the  James 
avenue  bridge,  on  his  way  back  to  the  Duffield 
bridge,  he  was  run  down  and  injured  by  an  in- 
trastate passenger  train,  of  the  approadi  of 
which  its  engineer  negligently  foiled  to  give  any 
warning." 

It  was  held  that  at  the  time  of  the  injury 
the  plaintiff  was  engaged  In  Interstate  com- 
meroe  within  the  meaning  of  the  federal  Em- 
ployers' Liability  Act  In  the  course  of  the 
opinion  it  was  said: 

"That  the  defendant  was  engaged  fai  interstate 
commerce  is  conceded ;  and  so  we  ure  only  con- 
cerned with  the  natum  of  the  wtftk  in  whifh 
the  plaintlS  was  employed  at  the  time  of  the 
injury." 

In  the  discussion  it  was  mainly  argued  by 
the  majority  that  the  bridge  In  which  the 
bolts  were  to  be  used  was  an  indispensable  in- 
strumentality for  the  conduct  of  the  defend- 
ant's business  in  carrying  on  Interstate  com- 
merce, and  that  the  work  of  carrying  bolts 
to  repair  the  bridge  was  so  dosely  connected 
with  defendant's  engagement  in  Interstate 
commerce  as  to  become  a  part  of  it  Is 
Louisville  &  Nashville  R.  Co.  v.  Kemp,  140 
Ga.  657,  79  S.  E.  658;  the  injured  employ* 
was  foreman  of  a  force  of  section  hands  in 
charge  of  a  section  of  defendant's  railroad. 
His  duties  required  him  to  inspect  and  main- 
tain the  tracks  and  roadway  upon  his  sec- 
tion, over  which  trains  engaged  in  both  in- 
terstate and  intrastate  commerce  were  accus- 
tomed to  run.  While  on  a  tour  of  inspection 
of  the  tracks  he  was  confronted  with  an 
emergency  produced  by  the  eudden  appear- 
ance of  a  freight  train  carrying  Interstate 
ftel^t,  and,  in  an  effort  to  remove  the  hand 
car  on  which  he  was  riding  from  the  track 
and  avoid  the  impending  danger  to  himself 
and  his  hand  car,  as  well  as  to  the  freight 
train,  he  was  injured.  Following  the  dedslon 
in  the  case  of  Pedersen  v.  Delaware,  etc.,  R. 
Co.,  supra,  it  was  held  that  the  plaintiff,  at 
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the  time  of  receiving  the  Injury  complained 
of,  was  engaged  In  Interstate  commerce.  To 
make  a  similar  ruling  In  tbe  case  now  un- 
der consideration  would  require  an  exten- 
sion of  tbe  rulings  in  the  cases  cited.  In  tbe 
first  place  tbe  duties  of  tbe  watchman,  un- 
der bis  empl9yment,  were  primarily  for  the 
safety  of  the  public,  and  do  not  appear  to 
have  extended  to  any  control  of  the  move- 
ments of  the  train,  or  to  hare  extended  to 
repairs  or  physical  maintenance  of  any  of  the 
defendant's  indispensable  Instrumentalities 
of  commerce,  such  as  a  railroad  bridge, 
tracks,  or  tbe  like.  In  the  second  place  it 
does  not  appear  that  the  freight  train,  on 
account  of  the  approach  of  which  the  watdi- 
man  was  warning  pedestrians  not  to  come 
upon  the  tracks,  was  engaged  in  carrying 
freight  to  points  beyond  the  Umits  of  this 
state,  or  that  tbe  passenger  train  which  in- 
flicted the  injury  was  engaged  In  Interstate 
commerce.  On  these  facts  the  case  is  not 
controlled  by  the  ruling  in  the  cases  dted, 
and  the  doctrine  of  those  cases  will  not  be 
extended.    See  Erie  R.  Co.  t.  Jacobus,  221 

Fed.  335, CCA. . 

[3]  3.  Other  grounds  of  the  motion  for 
new  trial  complain  of  tbe  ruling  of  the  court 
admitting  in  evidence  "a  copy  of  the  ordinance 
of  the  city  of  Marietta,  prohibiting  railroads, 
on  pain  of  being  fined,  from  running  drains 
wlttiln  the  dty  limits  at  a  greater  rate  of 
speed  than  10  miles  per  hour,  and  of  a  charge 
to  the  effect  that  the  city  bad  authority  to 
pass  ordinances  of  such  character,  and  that, 
as  to  persons  other  than  employes  of  tbe 
company,  it  would  be  negligence  to  violate 
tbe  ordinance,  but  submitting  to  the  Jury 
the  question  whether  as  to  an  employe  the 
violation  would  be  negligence.  The  objection 
urged  to  the  admissibility  of  the  evidence 
was  that  it  was  irrelevant,  especially  in  view 
of  the  relation  existing  between  the  deceased 
and  the  defendant  Ordinarily  it  is  negli- 
gence for  a  railroad  company  to  operate  its 
trains  within  tbe  limits  of  a  city  at  a  greater 
rate  of  speed  than  that  prescribed  by  a  valid 
municipal  ordinance.  Central  of  Georgia 
BaUway  Co.  v.  Trlbble,  112  Ga.  863,  38  S.  BL 
356.  But  It  is  urged  that  the  ordinance  was 
Irrelevant  because  the  watchman,  by  reason 
of  his  relation  to  tbe  defendant,  assumed  the 
risk  of  danger  from  the  speed  of  the  trains 
at  the  crossing,  and  consequently  that  the 
defendant  was  under  no  duty  to  him  to  ob- 
serve tbe  requirements  of  the  ordinance. 
Other  evidence  was  introduced  on  the  sub- 
ject of  the  speed  of  tbe  train  at  the  time 
the  Injury  was  inflicted,  which  would  have 
authorized  a  finding  that  the  train  was  run- 
ning at  an  unusual  rate  of  speed,  in  a  neg- 
ligent manner,  in  violation  of  tbe  city  ordi- 
nance. Under  such  circumstances  it  can- 
not be  held  as  a  matter  of  law  that  tbe 
watchman  assumed  the  risk.  See  Central  of 
Georgia  Hallway  Co.  v.  Allen,  140  Ga.  333, 
78  S.  EX  1052.  The  effect  of  the  charge  on 
this  subject  was  merely  to  submit  to  the 


Jury  the  question  whether,  under  tbe  evi- 
dence, the  watchman  assumed  the  risk  of  tbe 
danger  which  resulted  in  his  death.  It  is 
not  necessary  to  decide  whether  the  evidence 
demanded  a  finding  that  the  watchman  did 
not  assume  the  risk  of  the  employment ;  but, 
even  if  it  did  not  demand  such  a  finding, 
yet,  being  sufficient  to  authorize  a  finding  to 
that  effect,  it  was  not  error  against  the  de- 
fendant to  charge  as  already  indicated.  Slin> 
liar  objections  were  urged,  In  the  motion  for 
new  trial,  to  a  charge  on  the  subject  of  tbe 
statutory  duty  of  railroad  companies  in  oper- 
ating their  trains  at  public  crossings.  Tbe 
ruling  above  announced  applies  also  to  tbis 
ground  of  the  motion,  and  further  reference 
thereto  is  not  required. 

[4]  4.  Error  was  assigned  up<xi  a  mling 
refusing  to  grant  a  nonsuit  upon  tbe  oondn- 
sion  of  tbe  plaintiff's  evidence.  As  tbe  case 
will  go  back  for  another  trial,  the  evidence 
wlU  not  be  discussed.  A  careful  examination, 
however,  shows  that  there  was  no  error  in 
overruling  the  motion  for  nonsuit. 

[<]  5.  Another  ground  of  tbe  motion  for 
new  trial  complains  of  the  charge: 

"As  to  whether  or  not  the  defendants  were 
negligent  in  this  cnae,  or  whether  or  not  the  neg- 
ligence of  the  defendants  was  the  cause  of  the 
death  of  the  plaintiffs  husband,  are  questions 
solely  for  you  to  determine  from  the  evidence  in 
the  case,  as  well  as  the  question  of  negli^enoe 
or  want  of  ordinary  care  and  diligence  on  the 
part  of  the  deceased.  In  determining  these  qaes- 
tions  you  are  to  take  into  consideration  all  the 
facts  and  circumstances  in  the  case — the  place 
where  the  occurrence  took  place,  its  publicity, 
the  amount  of  travel  across  the  railroads  at  that 
place,  the  amount  of  care  and  caution  whidi 
these  required  of  the  defendants,  that  they  be  on 
the  lookout  and  to  have  their  locomotives  under 
control,  the  diligence  or  want  of  diligence  shown 
to  have  been  exercised  in  respect  to  these  mat- 
ters at  this  time  and  place."  . 

Tbe  criticisms  upon  the  charge  were:  (a) 
that  it  was  an  inaccurate  statement  of  tbe 
law ;  (b)  it  invades  the  province  of  the  Jury, 
and  in  effect  tells  them  that  it  was  tbe 
duty  of  the  defendants  to  "be  on  tbe 
lookout  and  to  have  their  locomotives  under 
control."  It  was  urged  In  the  brief  of 
counsel  for  the  plaintiff  in  error  that  the 
first  criticism  upon  tbe  diarge  was  meritori- 
ous, for  the  reason  that,  as  the  watdiman 
had  assumed  the  risk  of  danger,  the  company 
did  not  owe  him  any  duty  to  look  out  for 
him  at  the  crossing.  This  contention  Is  dis- 
posed of  by  the  ruling  annoonced  in  the  third 
division  of  this  opinion.  In  support  of  the 
second  criticism  upon  the  charge,  counsel  for 
plaintiff  in  error  rely  upon  the  decision  an- 
nounced in  the  third  headnote  in  the  case  of 
Louisville  &  Nasbvllle  B.  Co.  r.  Biggs,  141 
Ga.  662,  81  S.  E.  900,  where  it  was  held  tiiat 
a  charge  on  the  subject  of  the  duty  ot  the 
engineer  and  fireman  of  a  railroad  train  at 
public  crossings  was  errcmeous.  There  was 
a  substantial  difference,  however,  in  the 
charge  there  held  to  be  erroneous  and  tbe  one 
Involved  in  this  case.  In  the  former  tbe 
jury  were  instructed: 
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"I  charge  yon  that  it  Is  the  duty  of  the  en- 
fdneer  and  fireman,  when  not  otherwise  engaged, 
to  keep  a  lookout  ahead  for  persons  and  things 
that  may  be  upon  the  track  or  crossing  or  at- 
tempting to  croea  the  same,  or  dangerously  close 
thereto,  and  to  use  all  ordinary  and  reasonable 
care  and  diligence  to  prevent  injuring  and  dam- 
aging them,  or  either  of  them.  In  this  case,  if 
they  negligently  failed  to  do  so,  and  the  injury 
and  damage  to  the  mares  resulted  in  conse- 
quence of  such  negligence,  then  the  company 
would  be  liable;  but  if  they  did  this,  or  were 
not  negligent  in  failing  to  do  it,  then  the  com- 
pany would  not  he  liable  on  that  accoimt,  al- 
though the  mares  may  have  been  frightened  by 
the  train  and  injured  and -damaged  in  conse- 
quence thereof." 

The  ruling  relatlTe  to  such  instruction 
was: 

"It  has  been  frequently  held  by  this  court  that 
it  is  erroneous  for  the  judge  to  charge  the  jury 
that  certain  acts  or  omissions  of  the  defendant 
constitute  negligence,  when  such  acts  or  omi»- 
sions  are  not  negligence  per  se." 

It  will  be  observed  that  the  charge  there 
iuTolred  was  not  merely  as  to  the  duty  of 
the  servants  to  "look  out"  for  persons  and 
things  at  the  crossings,  but  it  went  beyond 
and  instructed  them  in  effect  that  certain 
things  which  would  not  amount  to  negligence 
per  se  would  show  ne^gence  upon  the.  part 
of  the  defendant's  seryants,  thereby  Invading 
the  province  of  the  Jury.  It  is  provided  in 
CivU  Code,  §  2675,  that: 

"There  must  be  fixed  on  the  line  of  said  roads 
and  at  a  distance  of  four  hundred  yards  from 
the  center  of  each  of  such  road  crossing;,  and 
on  each  side  thereof,  a  post,  and  the  engineer 
shaU  be  required,  whenever  he  shall  arrive  at  ei- 
ther of  said  ^sts,  to  blow  the  whistle  of  the  lo- 
comotive unol  it  arrives  at  the  public  road,  and 
to  simultaneously  check  and  keep  checking  the 
speed  thereof,  so  as  to  stop  in  time  should  any 
person  or  thing  be  crossing  said  track  on  said 
road." 

This  statute  necessarily  implies  the  duty 
of  the  engineer  to  look  out  and  to  have  the 
locomotive  under  control  in  approaching  the 
crossing;  and  the  court  could  properly  so  in- 
struct the  jury  without  invading  their 
province. 

[6]  6.  Another  ground  of  the  motion  for 
new  trial  complains  of  the  charge: 

"A  railroad  company  shall  be  liable  for  any 
damage  done  to  persons,  stock,  or  other  property 
by  the  running  of  the  locomotives  or  cars  or 
other  machinery  of  such  company,  or  for  damage 
done  by  any  person  in  the  employment  and  serv- 
ice of  such  company,  unless  the  company  shall 
make  it  appear  that  their  agents  have  exercised 
all  ordinary  and  reasonable  care  and  diligence, 
the  presumption  in  all  cases  being  against  the 
company." 

The  criticisms  upon  the  charge  were:  (a) 
Ib&t  it  was  inapplicable  to  the  plaintiff's 
case;  (b)  that  the  plaintiff  was  not  entitled 
to  this  charge  against  defendants,  or  either 
of  them.  The  action  was  against  the  rail- 
road oomi>any  and  Its  engineer  who  operated 
the  train  that  killed  the  watchman.  The 
liomlcide  occurred  on  the  24th  day  of  Octo- 
tter,  1008,  before  the  adoption  of  the  act  of 
1009  (Acts  1009,  p.  160).  The  charge  relates 
to   the  statutory   presumption   provided  in 


CSlyH  C!ode,  |  2780.  The  presumption  provid- 
ed for  in  that  section  of  the  Code  does  not 
arise  against  the  engineer.  Louisville  & 
Nashville  R.  Co.  y.  Hames,  135  Ga.  67, 68  S.  E. 
806.  But  the  engineer  is  not  complaining,  and 
the  mere  fact  that  the  statute  was  applied  to 
him  would  not  afford  the  railroad  company 
any  ground  for  new  trial.  In  suits  of 
the  character  now  under  consideration, 
the  statute  which  the  court  gave  in 
charge  to  the  Jury  does  not  apply.  W. 
&  A  R.  Go.  ▼.  Jackson,  113  Ga.  355, 
38  S.  B.  820.  See,  also,  Hopkins  on  Personal 
Injuries,  S  240  et  seq.  Under  these  author- 
ities, in  actions  .against  a  railroad  company 
for  an  Injury  to  its  employ^,  the  plaintiff 
could  make  out  a  prima  faeie  case  by  prov- 
ing the  injury  and  that  be  was  free  from 
fault,  or  by  proving  the  Injury  and  that  the 
injnry  was  caused  by  the  negligence  of  the 
agents  and  servants  of  the  defendant,  as  al- 
leged in  the  petition.  By  giving  In  charge  the 
law  relative  to  the  statutory  presumption, 
the  court  relieved  the  plaintiff  of  the  burden 
of  showing  affirmatively  either  the  negli- 
gence charged  against  the  defendant,  or 
that  the  watchman  was  free  from  fault. 
The  evidence  did  not  demand  a  verdict  for 
the  plaintiff,  and  the  error  in  the  charge  af- 
fords ground  for  a  new  triaL 

Judgment    reversed.      All    the    Justices 
concur. 


LOFTON  T.  GARMSON. 
(Court  of  Appeals  of  Georgia. 


(IB  Ga.  App.  6U) 
(No.  6800.) 
July  30.  1815.) 


(ByUaiu*  iy  the  Court.} 

1.  Appeal   and   Ebrob  9=3637-— Disuissal— 
Bill  or  Exceptions— Failubk  to  Sign. 

Where  a  bill  of  exceptions  is  presented  in 
the  time  required  by  law,  the  failure  of  the  judge 
to  sign  it  within  the  time  prescribed,  regardless 
of  the  reasons  which  influence  Iiim  to  post- 
pone his  signature,  is  no  ground  for  dismissal 
of  the  writ  of  error,  unless  it  appears  that  his 
failure  to  sign  and  certify  within  the  prescribed 
time  was  caused  by  some  act  of  the  plaintiff 
in  error  or  his  counsel.  In  the  present  case 
it  appears  that  the  presiding  judge  deferred 
certifying  the  bill  of  exceptions  until  he  could 
conveniently  confer  with  counsel  for  both  par- 
ties on  a  review  of  the  brief  of  the  evidence 
as  set  forth  in  the  bill  of  exceptions.  But 
since  it  also  appears  that  the  bill  of  exceptions 
was  timely  presented  by  counsel  for  plaintiff 
in  error,  and  was  not  returned  to  him  by  the 
judge  for  correction,  the  delay  cannot  be  said 
to  have  been  caused-  by  the  act  of  the  plain- 
tiff in  error  or  bis  counsel,  and  the  writ  of  er- 
ror  will   not  be   dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Mg.  S§  2784,  2829;  Dec.  Dig. 
<g=s>637.] 

2.  Animals   «=»61  —  Estbatb -— Sauc  —  Pub- 
OHASEB — Right  or  Owneb. 

The  provisions  of  section  2(X)2  of  the  CHvil 
Code  are  to  be  strictly  construed,  and  one  who 
buys  cattle  sold  as  estrays,  when  no  affidavit 
has  been  made  in  the  proceedings  that  tiie 
marks  and  brands  of  the  estrays  are  correct, 
and  that  such  marks  have  not  been  altered  or 
disfigured  since  the  cattle  were  taken  up,  does 
not  acquire  such  title  as  will  prevent  the  orig- 
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iiml  owDor  of  the  estrays  from  recoverinp  them 
in  an  action  in  tro%'er.  For  this  reason,  the  trial 
judjve   erred   in   directins   the  verdict. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent.  Dig.  «{  194-210,  214;  Dec.  Dig.  «=> 
61.] 

Error  from  City  Court  of  Fitzgerald;  D.  B. 
Griffln,  Judge. 

Action  between  Ollle  Iiofton  and  Cbarlle 
Garrison.  From  the  Judgment,  Lofton  brings 
error.    Reversed. 

McDonald  &  Grantham  and  V.  3.  Bennett, 
all  of  Fitzgerald,  for  plaintiff  in  error.  L. 
Kennedy,  of  Fitzgerald,  for  defendant  In  er- 
ror. 

BTJSSELL,  G.  J.    Judgment  reversed. 


(16  OfL  App.  E93) 

BREWER  V.  BAENETT  NAT.  BANK. 

(No.  6787.) 

(Court  of  Appeals  of  Georgia.  July  29,  1916.) 

(Svllaiui  hu  the  Court.) 

1.  Motion  for  New  TbiaI/— Pbincipai.  and 

AOBNT. 

The  general  grounds  of  the  motion  for  a 
new  trial  are  without  merit.  There  was  evi- 
dence from  which  the  jury  were  authorized  to 
infer  that  the  relation  of  principal  and  agent 
existed  between  Albertson  and  bis  son-in-law, 
Brewer,  and  that  Brewer,  as  agent  for  Albert- 
son  and  in  his  behalf,  deposited  with  the  plain- 
tiff the  900  shares  of  stock  of  the  Upcnurch 
Lumber  Company  indorsed  in  blank  by  Albert- 
son  as  collateral  security  for  the  debt  of  $54,- 
(XX)  due  by  Albertson  and  his  associates,  and 
not  solely  in  behalf  of  Brewer  himself  for  the 
purpose  of  securing  a  note  for  $10,000  which 
he  had  personally  indorsed  and  which  is  the 
note  sued  upon. 

2.  Trial    <&=J.93—itRBTRUc'noNs— Intimation 
or  Opinion. 

There  was  no  expression  or  intimation  of 
opinion  by  the  court  as  to  what  had  been  proved 
in  the  following  excerpt  from  the  charge  of  the 
court:  "They  contend  that  it  was  then  and 
there  agreed,  and  it  was  agreed  by  Mr.  Brew- 
er and  tfaese  other  parties,  that  certain  stock 
of  the  Upchurch  Lumber  Company  be  put  up 
OS  additional  security  for  the  $64,000  note. 
Taken  in  connection  with,  its  immediate  con- 
text, as  well  as  in  connection  with  the  charge 
as  a  whole,  it  is  obvious  that  the  court  was 
merely  stating  a  contention  of  the  plaintiff,  and 
the  ianguase  used  is  not  susceptible  of  any  oth- 
er rational   construction. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  $§  436-4S8;    Dec.  Dig.  i8=3l98.] 

3.  Tbial     «=>233  — Instructions  — Conten- 
tions OF  Parties. 

While  the  jury,  in  the  consideration  of  any 
case  submitted  to  them,  are  confined  to  the  is- 
sues raised  by  the  pleadings,  they  may  never- 
theless look  to  the  contentions  of  counsel,  as 
well  as  to  instructions  from  the  court,  for  the 
elucidation  of  the  issues  raised  by  the  pleadings 
or  for  the  interpretation  thereof.  Hence  there 
was  no  error  in  the  following  instruction : 
"These  •  •  •  are  substantially  the  conten- 
tions of  the  parties  in  this  ease.  You  will  look 
to  the  pleadings  in  the  case,  and  to  the  state- 
ments of  counsel  for  any  additional  contentions 
which  were  made  by  either  party,  and  which 
may  have  been  overlooked  by  me,  if  any."  Un- 
der a  fair  interpretation  of  this  language,  the 
contentions  of  counsel  referred  to  were  only 
those    statements   of   counsel   which    related    to 


substantial  contentions  in  the  pleadings  whicb 
had  not  been  spedficaUy  mentioned  bj  the 
coorb 

[Ed.  Note.— For  other  cases,  see  Trial,  C«it 
Dig.  SS  627-530:    Dec  Dig.  <8=»233.1 

4.  Verdict  and  Denial  of  New  Triai.  Ap- 
proved. 

Viewed  in  the  light  of  the  entire  record, 
there  is  no  substantial  merit  in  any  of  the  re- 
maining grounds  of  the  motion  for  a  new  trial, 
the  charge  as  a  whole  fairly  submitted  the  ques- 
tions at  issue  to  the  jury,  there  was  ample  evi- 
dence to  sustain  the  vndict  returned,  and  the 
trial  court  did  not  err  in  overraling  the  motion 
for  a  new  trial. 

Error  from  City  Court  of  Douglas;  W.  C 
Lankford,  Judge. 

Action  between  X  O.  Brewer  and  the  Bar- 
nett  National  Bank.  From  the  Judgment, 
Brewer  brings  error.    Affirmed. 

McDonald  &  Willlngham,  of  Donglns.  and 
Willingham  &  Willlngham,  ot  Forsyth,  for 
plaintiff  in  error.  Dlckerson,  Kdley  &  Rob- 
erts, of  Douglas,  Woodward  tc  Smith,  of 
Valdosta,  and  W.  M.  Toomer  and  Fleming  & 
Fleming,  all  of  Jacksonville^  Fla.,  Xor  de- 
fendant in  error. 

w;adb,  J.    Judgment  affirmed. 

at  Oa.  App.  fS!) 

W.    G.    BAGGETT   &    SON   t.    ATLANTIO 

COAST  LINE  R.  CO.    (No.  6111.) 
(Court  of  Appeals  of  Georgia.    July  30.  1915.) 

(Byllalut  by  tht  OovrU) 
Generai,  Deuubreb. 

The  petition,  while  possibly  subject  to  spe- 
cial demurrer,  set  forth  a  cause  of  action,  and 
the  court  erred  in  sustaining  the  general  de- 
murrer and  in  dismissing  the  petition. 

Error  from  City  Court  of  Cairo;  J.  R. 
Singletary,  Judge. 

Action  by  W.  G.  Baggett  &  Son  against  the 
Atlantic  Coast  Line  Railroad  (kimpany. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.    Reversed. 

M.  L.  Ledford,  of  Cairo,  and  Roscoe  lAke 
and  C.  E.  Hay,  both  of  ThomasvlUe,  for 
plaintiffs  in  error.  Pope  &  Bennet,  of  Albany, 
and  W.  J.  WiUie,  of  Cairo,  for  defendant  In 

error. 

BROYLES,  J.    Judgment  reversed. 


(U  O*.  App.  09) 
G.  0.  LOVING  &  CO.  V.  PARKER. 
(No.  5994.) 
(Court  of  Appeals  of  Georgia.    July  30.  I9UU 

(ByVUibu*  by  tke  OourtJ 

L  Instructions. 

There  is  no  substantial  merit  in  any  of  the 
exceptions  to  the  charge  of  the  court,  ■wbea  the 
excerpts  complained  of  are  viewed   in  oonnee- 
tion  with  the  entire  charge. 
2.  Verdict  Sustained. 

The  evidence  suliiciently  supported  the  al- 
legations made  in  the  petition,  proof  of  which 
this  court  has  heretofore  held  would  warrant 
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a  recovery  (Parker  ▼.  Lovine,  13  Qa.  App.  284, 
70  S.  E.  IT),  and  the  verdict  waa  authorized. 
8.  Denial  or  New  TbiaIs 

The  court  did  not  err  in  ovemiling  the  mo- 
tion for  a  new  triaL 

Error  from  City  Ciourt  of  Americua;  Z.  A. 
Littlejobn,  Judge. 

Action  by  R.  B.  Parker,  guardian,  against 
Q.  O.  Loving  4b  Go.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

Stiipp  &  Sbeppard,  of  Amerlcu8,°for  plain- 
tiffs in  error.  L.  J.  Blaloqk  and  J.  A.  Hixou, 
both  of  Americua,  for  defendant  in  error. 

WADE,  J.    Judgment  affirmed. 


at  Oa.  App.  «29)  • 

PONDER  V.  GRANT.     (No.  6139.) 

(Court  of  Appeals  of  Georgia.    July  30,  1915.) 

(BpUahut  by  the  Cowrt.) 

1.  Appeal    and    Ebbob    ®=3999— Review- 
Findings  OP  Fact. 

The  only  issue  in  this  case  is  one  of  fact, 
and,  that  having  been  resolved  by  the  jury  in  fa- 
vor .of  the  plaintiff,  their  finding  will  not  be 
disturbed. 

[Ed.  Note.— For  other  cases,  see  Anneal  and 
Error.  Cent.  Dig.  I!{  3912-3921,  3923,  3924; 
Dec.  Dig.  «=s>999.] 

2.  New    Tbial    <S=3l04— Gbouhd»-C5umula- 
nvE  Evidence. 

The  ground  of  the  motion  for  a  new  trial 
based  upon  alleged  newly  discovered  evidence 
is  wholly  without  merit  The  documentary  evi- 
dence in  question  is  merely  cumulative  in  char- 
acter, its  subject-matter  was  testified  to  upon 
the  trial,  and,  in  its  attempted  introduction, 
the  movant  failed  to  meet  th«  requirements  of 
Civ.  Code  1910.  i  6086. 

[Ed.  Note. — For  other  rnses,  sec  New  Trial. 
Cent.  Dig.  %%  218-220,  228;  Dec.  Dig.  «s>104.] 
S.  Vebdict  and  Denial  o»  New  Tbial  Ap- 

PBOVED. 

The  evidence  authorized  the  verdict,  and 
the  court  did  not  err  in  overruling  the  motion 
for  a  new  triaL 

Error  from  City  Court  of  Forsyth;  G.  O. 
Persona,  Judge. 

Action  by  C.  D.  Grant  against  G.  D.  Pon- 
der Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

A.  M.  Zellner,  of  Forsyth,  for  plaintiff  in 
error.  Willingham  &  WiUlngham,  of  For- 
syth, for  defendant  in  error. 

BROTLES,  J.    Judgment  affirmed. 


(16  Oa.  App.  831) 

RIVEBDALE  PECAN  CO.  ▼.  CUTTER. 

(No.  6207.) 

<Conrt  of  Appeals  of  Georgia.    July  30,  1915.) 

(BylMut  by  iU  Court.) 
1.  Pleadinq   «=»8B— PiLiNO   Answeb  after 

AFFEABAKCK  TeBM — KlOHT. 

Under  the  provisions  of  the  act  creating 
the  municipal  court  of  Macon  (Acts  1913,  p. 
2S9),  the  mere  omisdon  to  make  an  enti?  of 
"default"  as  to  a  case  called  upon  the  appear- 
ance docket  (unless  it  appears  that  the  case  was 
not  sounded  upon  the  call  of  the  appearance 
docket)  does  not  entitle  a  defendant,  as  a  mat- 
ter of  right,  to  file  an  answer  at  a  Rubsequent 


term.  See  Dodson  Printers'  Snwiy  Co.  t.  Har- 
ris, 114  Ga.  966,  41  S.  B.  64:  Thurmond  ▼. 
Groves  &  Co.,  126  Gku  779,  65  S.  E.  916. 

It  is  an  essential  prerequisite  to  the  grant 
of  a  motion  to  file  a  plea  after  the  appearance 
term  that  a  reasonable  excuse  he  offered  for  not 
having  filed  the  plea  wittiin  the  time  required 
by  law. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  172-178;    Dec.  Dig.   ®=>85.] 

2.  Pleading   <s=325S  —  Amendbd   Answeb  •'• 
Right  to  File. 

The  original  answer,  being  merely  a  plea  . 
of  the  general  issue  and  presenting  no  de- 
fense, did  not  furnish  subject-matter  for  amend- 
ment, and  there  was  no  error  in  refusing  to 
allow  the  proposed  amendi&ent,  which  was  noth- 
ing more  than  an  attempt  to  file  an  answer  for 
the  first  time,  after  the  time  allowed  by  law 
bad  expired. 

[Ed.  Note.— For  other  cases,  aee  Pleading, 
Cent  Dig.  {{  765-782;    Dec.  Dig.  <S=»258.] 

3.  Plbadino  «s>86— FiLine  or  Plea— Right 
-Time. 

In  an  instance  such  as  that  referred  to  in 
the  preceding  paragraphs,  it  is  not  an  abuse  ot 
discretion  to  refuse  to  allow  the  defendant  to 
file  a  plea  offered  after  the  time  when  a  plea 
could  properly  be  filed  has  passed,  where  no 
excuse  of  any  kind  is  offered  for  the  failure  to 
file  a  proper  plea  at  the  appearance  term. 

[Ed.  Note.- For  other  cases,  see  Pleading, 
Cent  Dig.  U  172-178;  Dec.  Dig.  «=»85.] 

Error  from  Municipal  Court  of  Macon; 
A.uguatin  Daly,  Judge. 

Action  between  the  Rlrerdale  Pecan  Com- 
pany and  H.  D.  Cutter.  From  the  Judgment, 
the  Pecan  CiKupany  brings  error.    Affirmed. 

Chaml)er8  &  Deaver,  of  Macon,  for  plain- 
tiff in  error.  Walter  De  Fore  and  Chas.  H. 
Garrett,  both  of  Macon,  for  defendant  In 


BUSSBUi,  C.  J.    Judgment  affirmed 


(U  Oa.  App.  630) 

EUREKA  FIRE  HOSE  MFG.  CO.  v.  MAYOR 

AND  COUNCIL   OF   CITY    OF 

EASTMAN.    (No.  6156.) 

Court  of  Appeals  of  Georgia.    July  30,  1915.) 
(ByUabu*  by  the  OomrtO 

1.  MtTNIOIPAL     COBPOBATIONS     «S»230— OON- 
TBACTS— POWEB  OB  MayOB. 

Under  the  charter  of  the  city  of  Eastman 
(Acts  1907,  p.  569),  authority  to  bind  the  city 
by  signing  any  contract  entered  into  or  author- 
ized by  the  city  council  is  vested  in  the  mayor. 
[Ed.  Note.— ^For  other  cases,  see  Municipal 
CJorporations,  Cent  Dig.  H  654-656;  Dec 
Dig.  «=»230.] 

2.  Municipal    Cobfoeations    «=»1034— Ac- 
tion ON  Contbact— Plbadino- Chabibb 

POWEBS. 

As  a  general  rule  of  law,  when  authority 
is  delegated  by  the  Legislature  to  a  municipality 
to  enter  into  contracts  in  a  specified  manner, 
it  becomes  the  dul7  of  any  person  dealing  with 
the  municipality  in  a  contractual  relation  to 
see  that  there  has  been  a  compliance  with  the 
mandatory  provisions  of  the  law  limiting  and 
prescribing  its  powers.  It  would  follow  from 
this  principle  that  when  a  suit  is  instituted  b^ 
one  against  a  municipality  on  a  contract,  it 
should  be  clearly  shown  in  the  petition,  set- 
ting forth  the  cause  of  action,  that  the  con- 
tract was  valid  under  the  charter  iK)wers  con- 
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ferred  npon  the  city.    Wiley  v.  Oi^  of  Colum- 
bus, 109  Ga.  296,  34  S.  E.  676. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S§  2203-2205;  Dec. 
Dig.  ©=1034.1 

3.  Municipal  Cobfobattons  €=31034  — Ac- 
tion ON  CoNTaACT— Petition— Demubbeb. 
It  being  apparent  from  the  petition  it- 
self that  the  contract  upon  which  the  plaintiff's 
action  was  based  was  not  authorized  by  prop- 
er authority  of  the  municipality,  the  trial  judge 
did  not  err  in  sustaining  the  general  demurrer. 
A  different  result  might  have  been  reached,  bad 
the  plaintiff  elected'  to  sue  upon  a  quantum 
meruit. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  iS  2203-2205;  Dec. 
Dig.  «=>1034.] 

Error  from  Ci^  Court  of  BastmaB ;  J.  A. 
Neese,  Judge. 

Action  by  the  Eureka  Fire  Hose  Manufac- 
turing Company  against  the  Mayor  and  Coun- 
cil of  Eaatman.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

Jas.  F.  Broach,  of  Eastman,  for  plaintiff 
In  error.  J.  H.  Milner,  of  Eastman,  for  de- 
fendant in  error. 

BROYLES,  J.    Judgment  affirmed. 


a<  dm.  App.  600) 

GALLAGHER  t.  GUNN. 
(Court  of  Appeals  of  Georgia. 


(No.  6132.) 
July  29,  1916.) 


(Byllaiiu  hv  the  Oourt.) 

1.  Mabteb  and  Sebvant  ^=9330— Pleadino — 
Nequqenck  of  Sebvanx— Pbesumptioh— 
Issues  and  Pboof. 

Where'  the  plaintiff's  evidence  showed  that 
the  defendant  was  the  owner  of  the  automo- 
bile that  injured  him,  and  that  the  chauffeur 
operating  the  machine  at  the  time  of  the 
injury  was  the  defendant's  servant,  the  pre- 
sumption arose  that  the  servant  was  engaged  in 
the  master^B  business  and  within  the  scope  of 
his  employment ;  and  the  burden  was  then  upon 
the  defendant  to  show  that  the  machine  was 
not  his,  or  that  the  chauffeur  was  not  hia  serv- 
ant, or  tliat  the  servant  at  the  time  of  the  In- 
jury was  not  engaged  in  the  prosecution  of 
the  defendant's  business.  Stewart  v.  Baruch, 
103  N.  Y.  App.  Div.  577,  93  N.  Y.  Supp.  161 : 
Long  V.  Nute,  123  Mo.  App.  204,  209,  210,  106 
S.  W.  511 :    Moon  V.  Matthews,  227  Pa.   488, 

76  Atl.  219.  29  I*  R.  A.  (N.  S.)  856,  136  Am. 
St  Rep.  902 ;   Fielder  v.  Davison,  139  Ga.  509, 

77  S.  E.  61& 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1270-1272;  Dec.  Dig. 
<e=3330.] 

2.  Pi-EADINQ  ®=»375— Failtjbk  of  Pboof— Im- 
matebial  Avebments- Awabd  of  Nonsuit. 

While  certain  immaterial  averments  of  the 
petition  were  not  proved  by  the  plaintiff's  evi- 
dence, a  prima  facie  case  was  made  out  And  the 
court  erred  in  awarding  a  nonsuit 

[Ed.  Note.— For  other  cases,  see  Pleading, 
C^ent  Dig.  t  1224;   Dec.  Dig.  «=>376.] 

Error  from  City  Court  of  Macon;  Robert 
Hodges,  Judge. 


Action  by  Thomas  Gallagher  against  Will 
Gunn.  Judgment  for  defendant  and  plain- 
tiff brings  error.    Reversed. 

Robt  L.  Bemer,  of  Macon,  for  plaintiff  in 
error.  W.  D.  McNeil,  of  Macon,  for  defend- 
ant in  error. 

BROYLES,  J.   Judgment  reversed. 

(16  Ga.  App.  (SI) 

MANNING  ▼.  STATE.     (No.  6167.) 
(C!ourt  of  Appeals  of  Cteorgia.    July  81.  1915.) 

(8yttalm$  by  «k«  Oowrt.) 

1.  Indictident  and  Infobuation  4=>119- 
FoixowiNQ  Lanouaoe  of  Statute — Dis- 
tvbbinq  Public  A86EMBI.T. 

While  it  is  preferable  that  an  aocosation 
chamng  a  violation  of  section  424  of  the  Pe- 
nal Code  of  1910,  should  spedfcally  state  how 
and  in  what  manner  the  accused  interfered 
with  the  peracms  assembled  at  a  school,  an 
indictment  which  charged  that  the  defendant 
did  "willfully  interrupt  and  disturb  an  as- 
semblage of  Pleasant  Hill  public  school,  law- 
fully and  peacefully  held  for  the  purpose  of 
literary  and  social  improvement"  etc.,  being 
practically  in  the  terms  of  section  424,  ia  suffi- 
cient to  withstand  a  demurrer. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  SI  289-294;  Dec. 
Dig.  <3=9llO.] 

2.  Cbihinal  Law  «=93(M— EvracHOB-nJiiDi- 

ciAL  Notice. 

The  Court  of  Appeals  will  take  Judicial 
cognizance  of  the  fact  that  a  meeting  of  a  pub- 
lic school  for  the  purpose  of  holding  its  com- 
mencement exercises  is  a  meeting  of  the  school 
for  the  purpose  of  literary  and  social  improve- 
ment 

[Ed.  Note. — ^For  other  cases,  see  CMmina! 
Law,  Cent  Dig.  U  70(V-717,  2951% ;  Dec  Dig. 
<3=»304.] 

3.  Distubbance  or  Pubuo  Asskkblaqk 
«=»ll.—8oHooi<— Pboof. 

There  being  no  testimony  that  any  person 
in  attendance  on  the  school  exercises  in  ques- 
tion was  disturbed  by  any  act  or  language  of 
the  defendant  or  that  the  school  as  a  whole, 
or  any  part  thereof,  was  either  interrupted  or 
disturbed  by  any  act  of  the  defendant,  the  ver- 
dict of  guilty  was  wholly  without  evidence  to 
support  it,  and  the  court  erred  in  refusing  to 
grant  the  defendant's  motion  for  a  new  triaL 

[Ed.  Note. — For  other  cases,  see  Disturbance 
of  Public  Assemblage,  Cent  Dig.  {  14;  Dee.  Dig- 
«=»11.] 

Error  from  Superior  (3ourt  Floyd  County; 
Moses  Wright  Judge. 

Roy  Manning  was  convicted  of  disturbing 
an  assembly,  and  brings  error.    Reversed. 

Eubanks  &  Mebane,  of  Rome,  for  idalntiff 
in  error.  W.  H.  Ennls,  Sol.  (Sen.,  of  Rome, 
and  W.  B.  Shaw,  of  La  Fayette,  for  tbe  s£ate. 

RUSSELL,  0.  J.   Judgment  reversed. 


tfs^For  other  cases  see  same  topic  and  KBT-NUMBER  In  aU  Key-Numbered  Digests  and  IndazM 
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(IS  Ga.  App.  595) 

WATTERS  V.  FEBEJMAN  BROS.    (No.  5807.) 

(Court  of  Appeals  of  Georgia.    July  29,  1915.) 

(Syaahu*  hv  ike  Court.) 

1.  Pleading  <&=»93  —  Anjswebs  —  Gohtbadic- 

TOBT  ALLEOATIONB. 

Two  separate  pleas  were  filed  by  the  de- 
feudant  on  the  same  date.  One  contained  a 
general  denial  of  indebtedness  on  the  part  of  the 
defendant  and  exacted  proof  of  the  corporate  ex- 
istence of  the  plaintiff.  The  other  admitted  the 
existence  of  the  judgment  sued  upon,  but  denied 
its  validity,  on  the  ground  that  it  had  been  ob- 
tained by  perjury.  No  part  of  an  answer  shall 
be  stricken  out  or  rejected  on  account  of  being 
contradictory  to  another  part  of  the  sam^,  but 
the  court  shall  suffer  the  whole  answer  to  re- 
main, if  the  defendant  should  desire  it,  and  avail 
himself  of  any  advantage  he  can  or  may  have 
under  either  or  Uie  whole  of  said  answer,  and 
proceed  to  trial  accordingly."  Civ.  Code  1910, 
S  5649. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {$  188,  190;  Dec.  Dig.  <8=393.] 

2.  JuDGMZKT  4=9914— Plbasino  i$=>347,  355 

—  JUDOUSNI   ON    PLKADUiaa  —  "NUI.  TiEL 

Recobd." 

"A  plea  of  general  denial  is  equivalent,  un- 
der tiie  code  system  of  pleading,  to  a  plea  of  nul 
tid  record."  This  plea  denies  the  existence  of 
the  record  of  such  a  judgment  as  is  declared  on, 
and  is  fully  met  by  legal  proof  of  such  a  record." 
Little  Rock  Cooperage  Cki.  v.  Hodge,  112  Ga. 
521,  37  S.  E.  743. 

(a)  The  existence  of  the  record  sued  upon  be- 
ing put  in  issue  by  the  plea  of  general  denial, 
the  court  erred  in  striking  this  plea  on  account 
of  contradictory  statements  in  the  other  plea, 
and  in  thereafter  rendering  judgment  without 
the  intervention  of  a  jury. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {§  1744-1746:  Dec.  Dig.  «=3914; 
Pleading,  Cent  Dig.  §$  1052,  1102-1110;  Dec. 
Dig.  ^=347,  355. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Nul  Tiel  Record.] 

Error  from  Cit7  Court  of  Floyd;  3.  H. 
Beece,  Judge. 

Action  by  Freeman  Bros,  against  A. 
W.  Watters.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Hutchens  &  Hutchens,  of  Rome,  for  plaln- 
ttfiC  In  error.     Lipscomb  &  WllUngham  and 
Katban  Harris,  all  of  Rome,  for  defendant  in 
•  error. 

WADE,  J.    Judgment  reversed. 


(16  Oa.  App.  639) 
GREEN  T.  BRINSON  RY.  (X).    (No.  B974.) 

(Court  of  Appeals  of  Georgia.    July  31.  1915.) 

(Syllahua  iy  the  Oowrt.) 

Masteb  and  Servant  €=»286,  289— Injtjby  to 
Servant— Pleading— Demurbeb. 

It  being  alleged  in  the  petition  that  the 
plaintiff  did  not  know  of  the  defective  condition 
of  the  locomotive  operated  by  him  as  engineer  of 
the  defendant  company,  to  which  his  injuries 
"were  directly  attributed,  and  that  his  means  of 
knowledge  were  not  equal  to  those  of  the  master, 
and  it  further  appearing,  from  the  allegations  of 
the  petition,  that  in  order  to  make  the  necessary 
xepairs  on  the  locomotive  it  was  necessary  for 


him  to  go  under  the  engine,  the  movement  of 
which  caused  the  injuries  complained  of,  and 
this  movement,  as  alleged,  being  traceable  to  the 
negligence  of  the  fireman,  in  disobedience  of  the 
engineer's  orders  and  in  disregard  of  his  duty, 
and  questions  of  negligence  and  diligence  being 
peculiarly  for  solution  by  the  jury,  a  cause  of  ac- 
tion was  set  forth,  and  the  trial  judge  erred  in 
sustaining  a  general  demurrer  and  in  dismissing 
the  action. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1001.  1006,  1008.  1010- 
1015,  1017-1033,  10.36-1042,  1044.  1046-1050. 
1089,  1090, 1092-1132;  Dec.  Dig.  <S=>286,  289.] 

Error  from  City  Court  of  Waynesboro; 
Wm.  H.  Davis,  Judge. 

Action  by  J.  E.  Green  against  the  Brlnson 
Railway  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

Brinson  &  Hatcher,  of  Waynesboro,  W.  D. 
Tutt,  of  Elberton,  and  Isaac  S.  Peebles,  Jr., 
of  Augusta,  for  plaintiff  in  error.  H.  J. 
Fullbrlght,  of  Waynesboro,  and  Hitch  A 
Denmark,  of  Savannah,  for  defendant  in  er- 
ror. 

RUSSELL,  C  J.    Judgment  reversed. 


(16  Qa.  App.  <6t) 
HILLIS  T.  E,  T.  COMER  &  CO. 
(No.  6177.) 

(Court  of  Appeals  of  Georgia.    July  81.  191B.) 

(ByUabin  hy  the  Court.) 

L  Appeal  and  Ebbob  «=>440— Estsct  or 
AfpbaI/— Amendment  Pending  Appeal. 
Upon  its  former  appearance  before  this 
court  (Hillis  V.  Comer  &  Co.,  14  Ga.  App.  30, 
79  S.  E.  930),  the  judgment  of  the  court  below 
in  this  case  was  reversed  upon  two  grounds: 
(1)  That  the  copy  of  the  mortgajre  attached  to 
the  affidavit  of  foreclosure  not  bemg  sufficiently 
verified  to  meet  the  requirements  of  the  stat- 
ute, the  court  erred  in  overruling  the  affidavit 
of  illegality ;  and  (2)  because  there  was  no  evi- 
dence then  in  the  case  which  showed  that  the 
guano  sold  by  the  plaintiff  to  the  defendant  was 
used  in  the  cultivation  of  the  cotton  levied  upon, 
and  therefore  that  the  direction  of  a  verdict  in 
favor  of  the  plaintiff  was  error.  Before  the  re- 
mittitur of  this  court  was  made  the  judgment  of 
the  court  below,  the  plaintiff,  by  leave  of  the 
court  and  over  the  objection  of  the  defendant's 
counsel,  amended  the  foreclosure  proceedings  by 
introducing  the  original  mortgage,  and  upon 
motion  the  case  was  placed  on  the  docket  for  re- 
trial. Beld,  a  proper  amendment  to  a  petition 
can  be  made  at  any  stage  of  the  case,  and  a 
case  brought  to  this  court  is  still  pending  until 
the  remittitur  from  this  court  is  entered  upon 
the  minutes  of  the  trial  court  See  C.  &  W. 
C.  Ry.  V.  MUler.  115  Ga.  92  (1).  41  S.  E.  252; 
Thurmond  v.  Clark,  47  Ga.  501 ;  Augusta  Ry. 
Co.  V.  Andrews.  92  Ga.  706,  19  S.  B.  713; 
Savannah  Ry.  Co.  v.  Chaney,  102  Ga.  814,  30  S. 
E.  437;  Seaboard  Air  Line  Ry.  v.  Randolph, 
126  Ga.  240.  55  S.  E  47.  The  court  did  not 
therefore,  err  in  allowing  plaintiff's  amendment 
or  in  ordering  the  cause  to  be  retried. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  St  219S-2201;  Dec.  Dig. 
<S=»440i] 

2.  Evidence    ^=3210  —  Pleading  —  Admissi- 
bility. 

Paragraph  6  of  the  defendant's  counter- 
affidavit  was  properly  admitted  in  evidence,  as 


^saVor  other  cases  see  same  topic  and  K£Y -NUMBER  In  all  Key-M umbered  DlgeaU  and  Indezai 


Digitized  by 


Google 


932 


85  SODTHBASTE]^  REPORTSSt 


(G«. 


this  paraprraph  contained  an  implied  admission 
by  the  defendant  that  he  had  used  the  fertil- 
ixeiB  apon  his  cotton  lands. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §S  72t^-737 ;   Dec  Dig.  <3=>210.] 

8.  Trial  $ss>141— Dibeotion  o»  Vkbdiot— Bv- 

IDEMCE. 

The  plaintiff  havins  introduced  evidence 
wliich  showed  tliat  the  guano  sold  by  it  to  the 
defendant  was  used  in  the  cultivation  of  the 
cotton  levied  upon,  and  the  defendant  having 
offered  no  evidence  whatever,  the  court  did  not 
err  in  directing  a  verdict  for  the  plaintiff. 

[Eld.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  I  336:    Dec.  Dig.  «=3>141.] 

Russell,  C.  J.,  dissenting  in  part 

Error  from  City  Court  of  Waynesboro; 
W.  H.  Davis,  Judge. 

Action  by  E.  T.  Comer  &  Co.  against  B.  J. 
HUlis.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

H.  A.  Boykin,  of  Sylvania,  and  H.  3.  Full- 
bright,  of  Waynesboro,  for  plaintiff  In  er- 
ror. Brlnson  &  Hatcber,  of  Waynesboro,  for 
defendant  in  error. 

BROYLES,  J.   Judgment  affirmed. 

RUSSELIi,  C.  J.  (dissenting).  I  agree  to 
the  rulings  In  the  first  two  headnotes;  but, 
In  my  opinion,  the  fact  that  the  defendant 
introduced  no  evidence  is  of  no  consequence 
in  determining  whether  a  verdict  should  be 
directed,  and  that  the  court  erred  in  directing 
a  verdict,  because,  before  it  could  be  said 
that  a  verdict  for  the  plaintiff  was  demand- 
ed, the  burden  was  upon  the  plaintlCE',  not 
merely  to  show  that  the  defendant  probably 
used  the  guano  purchased  from  the  plaintiff 
under  this  cotton,  but  that  the  testimony  ad- 
duced could  not  have  suggested  or  authorized 
any  other  inference  on  the  part  of  a  Jury 
than  that  the  particular  guano  was  used 
under  the  identical  cotton  embraced  in  the 
mortgage.  Davis  r.  Elrkland,  1  Ga.  App.  0, 
58  S.  E.  200. 


OS  Ga.  App.  635) 

SOUTHERN  RY.  CO.  t.  SPEERINQ. 
(No.  6231.) 

((3ourt  of  Appeals  of  Georgia.    July  80,  1915.) 

(SpUahut  6v  the  Court.) 

1.  Apfeai,  and  Error  <8=9l001  —  Review  — 

Sufficiency  of  Evidence. 
This  suit  was  against  a  common  carrier, 
for  the  value  of  a  printing  press  alleged  to 
have  been  totally  destroyed  in  transit,  and  there 
was  evidence  from  w^ich  the  Jury  could  draw 
the  inference  that  the  press  was  a  total  loss 
when  it  arrived  at  destination;  and  since  it  is 
the  exclusive  right  of  the  Jury  to  determine 
every  issue  of  fact,  if  there  is  any  evidence  to 
support  the  verdict  (nnd  slight  evidence  is  suffi- 
cient), this  court  cannot  set  the  verdict  aside 
under  an  assignment  that  it  is  contrary  to  the 
evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3922,  3928-3934;  Dec.  Dig. 
<8=>1001.] 


2.  Appeai.  and   Ebrob   ^sall.")!— Cosra   9=> 
234 — Modification  of  Judouxnt. 

The  verdict  returned  was  not  so  exceasiTe 
as  to  create  a  suspicion  of  bias  and  prejudice, 
but  it  appears  that  .the  Jury  omitted  to  dedact 
all  the  demurrage  chargeable  against  certaia 
unbroken  packages  which  were  included  in  the 
same  shipment,  and  we  therefore  direct  that  the 
verdict  and  judgment  be  reduced  from  $177.70 
principal  to  $169  principal,  and  that  the  de- 
fendant in  error  pay  the  costs  of  tliis  writ  o( 
error. 

[Ed.  Note.— For  oHier  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4498-*506;  Dec.  Dig, 
<S=>1151;  Costs,  Cent  Dig.  U  882-898;  Dea 
Dig.  <8=»i34.] 

Error  from  City  Court  of  lUcbmond  Coun- 
ty; Wm.  F.  Eve,  Judge. 

Action  by  Fred  Speering  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed, 
with  dire<:tlon8. 

Cummlng  &  Hull,  of  Augusta,  for  plaintiff 
in  error.  C.  A.  Picquet,  of  Augusta,  fOr  de- 
fendant in  error. 


WADB.  J. 
tlon. 


Judgment  affirmed,  with  direo- 


(16  Ga.  App.  639) 

SAVANNAH  ELECTRIC  <X).  T.  GBOOVEB. 

(No.  678L) 
(Court  of  Appeals  of  (Georgia.    July  81,  1915.) 

(Byllatui  hn  th«  Court.) 

1.  iNBTRUCnOHS. 

The  charge  of  the  court  is  not  subject  ts 
the  criticism  that  the  court's  instmctioBS  aa- 
thorized  the  plaintiff  to  recover  upon  every  al- 
legation of  negligence  contained  in  the  petition. 

2.  Damages  €=>91  — Injubt  to  Pbopebtt— 
Punitive  Damages. 

There  was  evidence  authorizing  the  infer- 
ence that  the  injury  to  the  plaintiff's  prop»rtT 
was  inflicted  under  drcamstances  evidenriDg 
an  utter  reckless  disregard  for  the  rights  of 
others,  and  consequently  the  finding  for  esem- 
plary  or  punitive  damages  was  authorized.  In 
view  of  this  evidence,  the  instructions  of  the 
court  upon  the  subject  of  punitive  damages  were 
appropriate.   . 

[KA.  Note.- For  other  cases,  see  Damages, 
Cent  Dig.  §|  193-201 ;   Dec.  Dig.  «=>91.] 

3.  Damaoes  €=>94— Injubub  to  Pbopebtt— 
Excessive  Damages. 

In  view  of  the  testimony  indicative  of  a 
reckless  disregard  of  the  li^ts  of  others  on  the 
part  of  the  defendant's  servants,  which  at  least 
authorized  the  jury  to  Qnd  punitive  damages  in 
order  to  prevent  a  repetition  of  a  similar  cas- 
ualty, and  in  view  of  the  fact  that  the  evidenca 
fully  authorized  a  recovery  in  behalf  of  the 
plaintiff  for  the  amount  claimed  as  actual  dam- 
ages, the  verdict  as  returned  by  the  jury  (and 
which  included  ezemplai;  damages)  cannot  be 
said  to  be  excessive. 

[Eld.  Note.— For  other  cases,  see  Damages, 
Ont  Dig.  H  216,  218,  210,  221;  Dec.  Dig.  «3=» 
04.] 

4.  Tbiai.  «=»296  — Instructions  — Coke  bt 
Othee  Instbcctions. 

The  instruction  of  the  court  upon  the  meas- 
ure of  damages,  to  the  effect  that  the  plaintiff 
was  entitled  to  recover  the  market  value  of  the 
articles  damaged,  was  so  fully  qualified  by  the 
repeated  instruction  that  damages  recovered 
by  the  plaintiff  should  be  compensatory  C^rhat 
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will  pay  th«  plaintiff  for  the  damaiie  done  to  his 
propert;")  as  to  afford  the  defendant  no  cause 
for  c-omplalnt 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  §1  705-713,  715,  716,  718;  Dec.  Dig.  «S=» 
2fi6.] 

5.  SuFFiciENCT  or  Evidence. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  overmling  the  motion  for 
a  new  triaL 

Error  from  Clt7  CSoort  of  Savannab;  Davis 
Freeman,  Judge. 

Action  by  J.  U.  Groover  against  fhe  Savan- 
nah Electric  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Afilrmed. 

Osborne  &  Lawrence,  of  Savannab,  for 
plalnttcr  In  error.  Anderson,  Cann  &  Cann 
and  Ttaos.  F.  Walsb,  Jr.,  all  of  Savannab,  for 
defendant  in  error. 

RUSSELL,  O.  J.    Judgment  afOrmed. 

a«  Ga.  App.  813)         °"°°^^^ 

ADAMS   V.    PARRISH.      (No.   5983.) 
(Coart  of  Appeals  of  Georgia.    July  SO,  1916.) 

(Svllabut  hy  the  Oomrt.) 
Vebdict  ako  Dbkiai.  of  New  Tbzai.  Ar< 

FBOVBD. 

The  evidence  aa  a  whole  sufficiently  sup- 
ported the  verdict.  There  is  no  substantial 
merit  in  the  various  assignments  of  error,  and 
the  couft  did  not  err  in  orerruling  the  motion 
for  a  new  triaL 

Error  from  City  Court  of  Nasbvllle;  C  A. 
Christian,  Judge. 

Action  between  I.  W.  Adams,  as  adminis- 
trator, and  W.  J,  Parrish.  Judgment  for  Par- 
rlsb,  and  Adams  brings  error.    AfBrmed. 

J.  J.  Murray,  of  Hahira,  for  plaintltT  In 
error.  W.  D.  Bule  and  D.  M.  Bale,  botb  of 
Nasbvllle,  for  defendant  in  error. 

WADE,  J.    Judgment  affirmed. 


(U  Ga.  App.  619) 

BARTON  V.  GEORGIA  FRUIT  PACKAGE 

MFG.  CO.    (No.  6979.) 
(Omrt  of  Appeals  of  Georgia.    July  SO,  1915.) 

(Byttdbnt  hy  iM  Court.) 
X.   AX'PEAI.  AI7D  Ebbob  «=s1001— E^RDINOS  OV 

Fact— Evidence. 

0[lie  legal  questions  involved  were  fairly 
■abmitted  by  the  charge  of  the  court,  and  the 
finding  of  tiie  jury  upon  the  Issues  of  fact  Is 
conclusive,  since  there  was  evidence  to  support 
the  verdict. 

£]3d.  Nota — For  other  cases,  see  Appeal  and 
Erro^  Cent  Dig.  »  3922,  3928-3934;  Dec.  Dig. 
'     JlOOl.] 


2.  Tbxai  e=»256—lN8TBUCTioNS— Request. 

If  any  fuller  diarge  had  been  desired  aa  to 
any  feature  of  the  defense  interposed,  a  timely 
request  therefor  should  have  been  auomitted  in 
■writing. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  628-641 ;   Dec.  Dig.  «=»256.] 

3.  Denial  or  New  Tbial,  ApPBovm>. 

The  court  did  not  err  in  overruling  the  mo- 
tion  for  a  new  trial. 


Error  from  City  (3onrt  of  Macon :  Robert 
Hodges,  Judge. 

Action  between  Wm.  Barton  and  the  Geor- 
^a  Fruit  Padiage  Manufacturing  Company. 
From  the  Judgment,  Barton  brings  error.  Af- 
firmed. 

L.  D.  Moore,  of  Macon,  for  plaintiff  in  er- 
ror. MlUer  &  Jones,  of  Macon,  for  defendant 
in  error. 

WADE,  J.    Judgment  affirmed. 

a«  Oa.  App.  617) 

SOUTHERN  RT.  CO.  v.  MORGAN. 

(No.   5942.) 

(Conrt  of  Appeals  of  Georgia.    July  SO.  1915.) 

(Syllalu*  hu  the  Oourt.) 

1.  Gabbiebs  «=>99^  102— Dklat  in  Dbuvxb- 
iNa  Shipment— CoNVEBSioN-RioHT  o»  Ac- 
tion—Dahaqes. 

Under  the  rulint;  of  this  conrt  in  Geor^a, 
norida  &  Alabama  R.  Co.  v.  Elliott,  3  Oa. 
App.  773  (2),  60  S.  E.  863,  the  consignee  is 
not  required  to  tender  the  amount  due  the  car- 
rier for  freight  diarges  In  advance  of  a  demand 
that  a  "solid"  car  be  so  placed  as  to  make  its 
unloading  practicable;  and  under  the  ruling 
in  Southern  Express  Company  v.  Briggs,  1  Ga. 
App.  294  (4).  57  S.  E.  1066,  a  failure  to  deliver 
a  shipment  promptly  and  when  the  shipment  is 
needed,  or  the  postponement  of  delivery  of  such 
shipment  until  the  necessity  for  its  use  has  pass- 
ed, will  support  an  action  for  the  conversion  of 
the  property,  and  a  recpvery  oif  the  value  of  the 
property  thus  held  by  the  carrier  as  damages. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  8!  338-355,  434;  Dec.  Dig.  «s»99. 
102.] 

2.  Instbuotionb— New  Tbiai.. 

The  errors  in  the  charge,  and  in  the  refusal 
of  the  instructions  requested,  in  the  light  of 
the  whole  record,  were  not  of  sufficient  material- 
ity to  have  required  the  grant  of  a  new  triaL 

Error  from  City  Court  of  Polk  Cloanty; 
F.  A.  Irwin,  Judge. 

Action  by  J.  A.  Morgan  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

John  L.  Tison  and  Bunn  &  Trawlck,  all  of 
Cedartown,  and  Maddoz,  McCamy  &  Shu- 
mate, of  Dalton,  for  plaintiff  in  error.  I.  F. 
Mundy,  of  Rockmart,  and  W.  W.  Mundy,  of 
Cedartown,  for  defendant  In  error. 

RUSSELL^  G.  J.    Judgment  affirmed. 


(16  Qa.  App.  699) 

RIVERSIDE  MILLS  v.  WYOFSKI. 

(No.  6103.) 

(CJourt  of  Appeals  of  Georgia.    Joly  29,  1916.) 

(Hyllabui  by  the  Oourt.) 

1.  Affeal  and  Ebbob  €=>637— Bill  or  Ex- 
ceptions—Suiticienct. 

The  bill  of  exceptions  contained  the  fol- 
lowing assignment  of  error :  "At  the  conclusion 
of  the  introduction  of  the  aforesaid  testimony 
by  the  plaintiff,  defendant  moved  the  court  to 
grant  a  nonsuit,  which  the  court  refused.  Aft- 
er said  refusal  of  the  court  to  order  a  nonsuit 
the    trial    proceeded   with   introduction   of   ev^ 
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dence  by  defendant  and  by  plaintiff  in  rebut- 
tal. A  verdict  and  judgment  were  rendered  in 
favor  of  the  plaintiff.  To  the  action  of  the 
court,  after  its  refusal  to  order  a  nonsuit,  in 
permitting  the  trial  to  proceed,  and  in  ailow- 
iuK  said  verdict  and  judgment  to  be  rendered, 
the  defendant  excepted,  now  excepts,  and  as- 
signs the  same  as  error,  upon  the  ground  that, 
the  refusal  to  order  a  nonsuit  being  en-oneous 
and  necessarily  controlling  in  effect,  all  sub- 
sequent proceedings  in  the  case  were  vitiated 
and  rendered  illegal  thereby,  and  were  contrary 
to  law."  Section  6183  of  the  Civil  Code  of 
1910  provides  that  "it  shall  be  unlawful  for 
the  Supreme  Court  of  Georgia  to  dismiss  any 
case  for  any  want  of  technical  conformity  to  the 
statutes  or  rules  regulating  the  practice  in  car- 
rying cases  to  that  court,  where  there  is  enough 
in  the  bill  of  exceptions  or  transcript  of  the 
record  presented,  or  both  together,  to  enable 
the  court  to  ascertain  substantially  the  rcnl 
questions  in  the  case  which  the  parties  seek 
to  have  decided  therein."  While  the  bill  of  ex- 
ceptions does  not  specifically  assign  error  on 
the  refusal  to  grant  a  nonsuit  it  is  apparent 
from  the  bill  of  exceptions  itself  that  this  rul- 
ing is  the  real  question  which  the  plaintiff  in 
error  desires  this  court  to  pass  upon.  Ac- 
cordingly the  bill  of  exceptions  will  not  be  dis- 
missed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S(  2784,  2828;  Dec.  Dig.  <8=> 
637.] 

2.  Trial  ®=3l39— No  rsdit— Evidence. 

The  plaintiff's  evidence  submitted  before 
the  motion  for  a  nonsuit  was  made  substan- 
tially proved  the  case  as  laid  in  the  petition, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion. 

[Ed.  Note. — For  other  .cases,  see  Trial,  Cent. 
Dig.  {$  332,  333,  338-341.  365;  Dec.  Dig.  <S==> 
139.] 

Error  from  City  Court  of  Richmond  Coun- 
ty ;  W.  P.  Eve,  Judge. 

Action  by  Mrs.  John  Wyofsici  against  the 
Riverside  Mills.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Wm.  H.  Barrett,  of  Augusta,  for  plaintiff 
in  error.  Isaac  S.  Peebles,  Jr.,  H.  A.  Wood- 
ward, and  C.  H.  &  K.  S.  Cohen,  all  of  Au- 
gusta, for  defendant  in  error. 

BROYLES,  J.    Judgment  affirmed. 


(IB  On.  App.  5J») 

CONSTITUTION   PUB.    CO.    v.    CHAS.    M. 
M.A.Y  &  CO.    (No.  5962.) 

(Court  of  Appeals  of  Georgia.    July  29,  1915.) 

(Syllalui  tv  th«  Court.) 

Evidence  €=s>5— Judicial  Notice. 

There  was  no  proof  that  the  article  pub- 
lished in  the  newspaper  known  as  the  Atlanta 
Constitution  was  published  by  the  Constitu- 
tion Publishing  Company.  Even  if  the  news 
item  which  was  published  in  the  Atlanta  Con- 
stitution, and  which  appears  in  the  agreed 
statement  of  facts,  were  sufficient  to  have  con- 
veyed notice  or  knowledge  to  the  publisher  of 
that  paper  of  the  adjudication  of  the  ilffend- 
ants  as  bankrupts  (although  the  ;}laintiff  was 
not  listed  as  one  of  the  creditors),  still  the  courts 
do  not  judicially  know  that  the  Atlanta  Con- 
stitution is  published  by  the  Constitutiou  Pub- 
lishing Company. 

[Ed.   Note. — For   other   cases,    see   Evidence. 
Cent  Dig.  i  4;    Deo.  Dig.  <&=»5.] 
Error  from  Municipal  Court  of  Atlanta. 


Action  by  the  Ckmstltution  Publishing  Com- 
pany against  Chas.  M.  May  &  Co.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Dorsey,  Brewster,  Howell  &  Heyman,  John 
K.  MacDonald,  Jr.,  and  Stephen  Tighe,  all 
of  Atlanta,  for  plaintiff  In  error.  John  S. 
McClelland,  of  Atlanta,  for  defendant  in  er- 
ror. 

RUSSELL,  C.  J.   'Judgment  reversed. 
WADE,  J.,  disqualified. 

'°"*'™~  (16  Oa.  App.  «8) 

CALDWELL  et  al.  v.  DUPLEX  PRINTING 

PRESS  CO.     (No.  6200.) 
(Court  of  Appeals  of  Georgia.     July  29.  1915.) 

(ByUahut  fry  the  Court.) 

1.  Trial  «s>141— Dibection  ot  Verdict-Ev- 
idence. 

The  suit  was  upon  a  promissory  note,  and 
the  only  defense  was  failure  of  consideration. 
There  being  no  evidence  in  support  of  this 
plea,  no  finding  other  tiian  one  in  favor  <rf 
the  plaintiff  was  legally  proper:  and  the  di- 
recting of  the  verdict  was  harmless. 

[BJd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  336;    Dec.  Dig.  «=>141.] 

2.  Hills  and  Notes  9=3518— Considekatiok 
—Evidence. 

In  an  action  npon  a  promissory  note  for 
the  purchase  price  of  machinery  which  the  por- 
cbasers  declined  to  take,  a  plea  of  total  failotc 
of  consideration  is  unsupported  when  the  uncon- 
tradicted evidence  shows  that  the  only  reason 
why  the  makers  of  the  note  declined  to  take  tlie 
machinery  was  that  they  had  no  need  for  it 
In  this  case  the  note  in  question  was  executed 
contemporaneously  with  and  aa  a  part  of  a 
contract  for  the  purchase  of  machinery,  whidt 
contained  stipulanons  as  to  delivery,  payment  «t 
freight,  terms  of  payment,  rate  of  interest,  and 
other  matters  which  must  ordinarily  be  assumed 
to  be  of  value  to  a  purchaser,  and  these  prom- 
ises on  the  part  of  the  vendor  of  themselTW 
supplied  some  consideration. 

[Ed.  Note.— For  otiier  oases,  see  Bills  and 
Notes,  Cent  Dig.  SS  1816-1820;  Dec  Dig.  «=» 
518.] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  the  Duplex  Printing  Company 
against  A.  B.  Caldwell  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

.    A.  E.  Ramsaur  and  A.  B.  Wilson,  both  of 
'  AUanta,  for  plaintiffs  In  error.    Wm.  F.  Bu- 
chanan and  C.  A.  Stokes,  both  of  Atlanta,  for 
defendant  in  error. 

RUSSELL,  a  J.  [1]  The  plaintiffs  In  er^ 
ror,  having  been  sued  upon  a  promissory  note, 
filed  a  plea  of  failure  of  consideration.  Tlier 
had  the  right  to  do  this  regardless  of  wheth- 
er the  note  was  under  seal  or  not  (Sims  v. 
Schenssler,  5  Ga.  App.  850,  64  S.  E.  99),  and 
the  court  would  have  erred  in  directing  a  ver- 
dict If  there  had  been  any  testimony  tending 
to  show  a  failure  of  consideration.  "A  ver- 
dict should  not  be  directed  unless  there  is  no 
Issue  of  fact,  or  unless  the  proved  facts, 
viewed    from  every  possible  legal  point  of 
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view,  can  sustain  no  otber  finding  than  that 
directed."  Davis  v.  Kirkland,  1  Ga.  App.  5, 
58  S.  E}.  209.  But  a  Judge  may  direct  a  ver- 
dict when  there  is  no  issue  of  fact;  and  we 
think  that  in  the  present  case  the  judge  cor- 
rectly held  that  there  was  no  issue  as  to  ttae 
only  plea  filed  by  the  defendants. 

[2]  The  sum  and  substance  of  the  testimony 
In  behalf  of  the  defendants  (who  admitted 
the  execution  of  the  note)  is  that  they  re- 
ceived no  benefit  from  the  execution  of  the 
nota  The  fact  that  the  consideration  they 
received  was  of  no  benefit  to  the  defendants 
because,  on  account  of  a  change  in  their 
plans  or  an  alteration  at  conditions  in  Mr 
lanta,  they  no  longer  desired  the  printing 
press  which  they  had  purchased,  and  there- 
fore their  contract  of  purchase  was  of  no 
value  to  them,  did  not  establish  the  fact 
that  the  ccmtract  they -secured  was  totally 
wortbless  to  others  at  the  time  they  procured 
this  contract  The  testimony  in  their  bebalf 
did  not  establish  their  contention  that  the 
notes  were  without  consideration;  for  there 
was  no  testimony  tliat  the  press  which  the 
defendants  contracted  to  buy  was  worth  less 
than  the  contract  price,  or  was  for  any  rea- 
son defective,  or  that  there  was  any  unwill- 
ingness on  the  part  of  the  vendor  to  sliip  tlie 
press,  or  that  shipment  was  delayed  for  an 
unreasonable  time.  No  other  conclusion  can 
be  drawn  from  the  testimony  of  the  defend- 
ants than  that,  after  purchasing  the  printing 
press  (a  part  of  the  purchase  price  of  which 
is  represented  by  the  note  here  sued  on),  they 
changed  their  minds  and  decided  to  make 
an  effort  to  be  released  from  the  contract 
The  fact  that  something  was  said  by  one  ot 
the  representatives  of  the  plaintiff  about 
claiming  damages  is  wholly  immaterial,  be- 
cause by  bringing  the  present  action  the 
plaintiff  elected  to  stand  upon  the  contract 

There  was  some  evidence  that  one  of  the 
representatives  of  the  plaintiff  stated  that 
the  press  had  been  sold  to  a  party  in  Penn^ 
sylvania.  However,  there  is  no  evidence  in 
the  record  to  show  that  the  person  making 
this  statement  was  such  an  agent  of  the 
plaintiff  as  that  his  statement  could  be  treat- 
ed as  an  admission  of  the  fact  of  a  sale  on 
the  part  of  the  plaintiff.  Agency  cannot  be 
proved  by  the  mere  declarations  of  one  who 
claims  to  be  an  agent  But  even  if  the  ad- 
mission as  to  the  sale  of  the  press  be  treat- 
ed as  authoritative,  this  alone  would  not  re- 
lease the  defendants  from  the  payment  of  the 
note ;  for,  according  to  the  terms  of  the  con- 
tract, they  were  required  to  pay  the  note 
t>efore  ordering  the  press  to  be  shipped,  and 
It  Is  perfectly  plain,  from  their  evidence,  that 
they  had  fully  and  finally  determined  never 
to  order  the  press  to  be  shipped.  £>ven  if 
the  press  had  been  sold,  proof  of  this  fact 
would  not  support  a  plea  of  failure  of  con- 
sideration. In  Juchter  v.  Boehm-Bendheim 
&  Co.,  63  Ga.  72,  it  was  held  that  the  fact 
that  the  notes  declared  upon  were  given  fori 


the  pncchase  of  goods,  and  that  the  plain- 
tiff, in  violation  of  his  agreement  foreclosed 
a  mortgage  to  secure  the  same  debt  and  caus- 
ed the  goods  to  be  seized  and  sold,  so  that 
they  were  wholly  lost,  was  not  matter  for  a 
plea  of  total  failure  of  consideration.  To  the 
same  effect,  see  Dickon  v.  Tunstall,  3  C.  P. 
Rep.  (Pa.)  128,  in  which  It  was  held,  that 
where  a  note  is  given  to  one  person  for  the 
purchase  of  bank  stock  which  a  third  per- 
son is  bound  to  deliver,  failure  of  delivery 
of  the  stock  is  no  defense  to  the  note. 
Judgment  affirmed. 

"°°°°~"       ae  Ga.  App.  6S6) 

CLEMENTS  et  aL  v.  CITIZENS'  BANKING 

CO.  OF  E3ASTMAN.     (No.  6802.) 
(Court  of  Appeals  of  Georgia.    July  31,  1016.) 

(Syllahut  ly  the  OourtJ 

TBIAIi  <=>248,  256— iNSTBTJOnONS— REQUXBTa 

The  suit  was  upon  two  notes,  one  for 
$1,000  and  the  otber  for  $270.  There  beinK  no 
evidence  charing  the  holder  of  the  $1,000 
note  with  notice  as  to  an^  defense  to  it  the 
verdict  in  favor  of  the  plamtiff  as  to  this  note 
was  demanded.  The  verdict  in  favor  of  the 
plaintiff  as  to  the  $270  note  was  supported 
by  the  evidence.  There  was  no  material  er- 
ror in  the  instructions  given,  and  the  requests 
for  inatructions,  so  far  as  they  were  pertinent 
were  sufficiently  covered  in  the  charge  as  de- 
livered. If  fuller  instructions  had  been  de- 
sired as  to  certain  other  portions  of  the  charge 
to  which  exceptions  are  taken,  an  appropriate 
and  timely  request  therefor  sliould  have  been 
submitted.  The  charge  as  a  whole  clearly  and 
fairly  submitted  the  issues,  and  is  especially  to 
be  commended,  in  that  the  instructions  were 
concretely  applied  to  the  testimony  as  it  had 
been  deUvered  to  the  jury,  and  in  that  it  did 
not  consist  of  abstract  statements  of  the  law 
without  specific  application.  The  court  did 
not  err  in  overruling  the  motion  for  a  new  trial. 
[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §i  582,  583,  628-641;  Dec.  Dig.  <S=>248. 
25S.] 

Broyles,  J.,  dissenting. 

Error  from  City  Court  of  Eastman;  J.  A. 
Neese,  Judge. 

Action  by  the  Citizens'  Banking  Company 
of  Eastman,  Ga.,  against  W.  H.  Clements  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

Chas.  W.  Griflln  and  W.  A.  Wooten,  both 
of  Eastman,  for  plaintiffs  la  error.  Roberts 
&  Smith,  of  Eastman,  for  defendant  in  error. 

RUSSEIjI^  O.  J.    Judgment  afilrmed. 

BROXLES,  J.,  dissents. 


(U  Oa.  App.  634) 

PEARSON  V.  ABELI*     (No.  6216.) 

(Court  of  Appeals  of  Georgia.    July  30,  1016.) 

(Svllalui  hv  the  Court.) 

I.   IiANOLOBD     A.VO     TENANT     9=3286 — POSSES- 

BOBT  Wabrant— Dismissal. 

While  the  general  relation  between  the 
parties  may  have  been  that  of  landlord  and  crop- 
per  (although  this  does  not  clearly  appear  m 
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the  record),  to  far  aa  the  particiilar  property 
which  was  the  subject-matter  of  this  action 
was  concerned,  no  such  relationship  existed  be- 
tween them,  but  they  were  in  fact  partners. 

(a)  ^is  being  true,  and  the  undisputed  evi- 
dence showing  that  the  tenant  acquired  posses- 
sion of  the  property  in  dispute  without  fraud, 
and  by  virtue  of  a  contract  with  the  landlord, 
the  tKissessory  warrant  taken  out  by  the  land- 
lord should,  on  motion,  have  been  dismissed. 
Owens  V.  OuUaw,  106  Ga.  477,  30  S.  E.  427. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  U  1272-127S,  1283;    Dec. 

Dig.  <s=»2ge.] 

2.   IiANDLOBD  AND  TENANT  ^=>316  —  POSSES- 

S0B7  Wabrant — Evidence. 

It  being  shown  by  the  evidbnce  that  the 
totant  wjis  clearly  entitled  to  the  possession  of 
the  property,  the  awarding  of  the  property  .to 
the  lanalord  was  contrary  to  law  and  the  evi- 
dence, and  the  judge  of  the  superior  court 
should  have  sanctioneid  the  certiorari. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  U  1330-1343;  Dec  Dig. 
«=»316.] 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  between  A.  G.  Pearson  and  E.  B. 
Abell.  From  a  refusal  to  sanction  certiorari, 
Pearson  brings  error.    Reversed. 

Lewis  A.  Mills,  Jr.,  and  Hendricks  &  Ben- 
drldcs,  all  of  Nashville,  for  plaintiff  In  error. 

BROYLES,  J.    Judgment  reversed. 


a«  Ga.  App.  649) 

ADAMS   T.   GREESON.      (No.  6185.) 
(Court  of  Appeals  of  Georgia.    July  31,  1015.) 

(BvUaiu*  Iv  the  Court.) 

1.  Thai.  €=5»2o0— Instbuctions— CoNFOBMrrY 

TO  PI.EADINOS  AND   EVIDENCE. 

There  being  neither  evidence  nor  pleading 
to  Justify  an  instruction  to  the  jury  upon  the 
subject  of  privileged  communications,  predicat- 
ed upon  the  fact  that  the  plaintiff  and  the  de- 
fendant belonged  to  the  same  lodge  of  Odd  Fel- 
lows, the  instruction  of  the  court  upon  this  sub- 
ject was  erroneous  and  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g§  584-586;  Dec  Dig.  c8=»250.] 

2.  INSTBDCTIONS  OIT  Pbiyileoed  Cmoimnox' 
TIONS. 

The  evidence  relative  to  statements  alleged 

to  have  been  made  by  the  defendant  as  to  the 
plaintiff  was  insuSicient  to  establish  that  such 
statements  were  made  either  bona  fide  in  the 
performance  of  a  public  duty,  or  in  the  per- 
formance of  a  private  duty,  either  legal  or  moral, 
or  wHh  a  bona  fide  intent  to  protect  the  interest 
of  the  defendant  in  a  matter  where  his  interest 
was  concerned,  and  the  instructions  of  the  trial 
judge  upon  the  subject  of  privileged  communi- 
cations, as  embodied  in  the  fifth,  seventh,  and 
eighth  grounds  of  the  motioa  for  a  new  trial, 
were  erroneous. 

3.  Libel  and  Slandeb  ^=37,  101 — Slandxb- 
OTJS  Wobds  —  Instbuction  —  Bubdkn  or 
Peoof. 

The  words  alleged  to  have  been  used  by 
the  defendant  of  the  plaintiff,  imputing  to  him 
the  crime  of  larceny,  were  slanderous  per  se, 
and  it  was  therefore  error  for  the  court  to  in- 
struct the  jury  that  if  the  defendant  "used  the 
verbal  charges  against  the  plaintiff  in  an  en- 
deavor to  find  his  property,  or  to  locate  the  par- 
ty who  had  it.  vith  n  view  of  suin?  for  thp  snmc, 
civilly  or  oriminally,"   the  law  would   presume 


that  he  acted  in  gobd  faith.  Where  a  verUal 
statement  is  slanderous  per  sc,  there  is  no  i-tv- 
sumption  that  the  person  making  the  state- 
ment acted  in  ?ood  faith ;  on  the  contrary,  U|x>n 
proof  of  the  slanderous  wtnrds,  it  devolves  upon 
him  either  to  justify  by  proving  the  truth  of 
bis  accusation  or  to  establish  the  fact  th.it  fur 
some  reason  the  communication  was  privileged. 
[EM.  Note. — For  other  cases,  see  Libel  and 
Slander.  Cent  Dig.  §S  17-78,  160,  273,  27»- 
280 ;    Dec  Dig.  <e=»7,  lOL] 

4.  EviDENCB  «sal82— Best  ahd  Sxoordabt. 

Parol  evidence  ia  not  admissible  to  prove 
the  substance  of  charges  preferred  by  a  secret 
order  against  one  of  its  members,  unless  there 
first  be  evidence  that  the  charges  were  not  in 
writing. 

[Ed.  Note.— For  other  cases,  sea  Evidence^ 
Cent  Dig.  §S  601-604 ;    Dec  Dig.  ®=»182.1 

5.  Absionments  of  Ebbob. 

Except  as  above  indicated,  the  trial  was 
free  from  error. 

Error  from  City  Court  ot  Monroe;  A.  C. 
Stone,  Judg& 

Action  between  J.  W.  Adams  and  J.  L. 
Oreeson.  From  the  Judgment,  Adams  brings 
error.    Revensed. 

Walker  &  Roberts,  of  Monroe,  for  plain- 
tiff in  error.  J.  H.  Felker,  of  Monroe^  for 
defendant  In  error. 

WADE,  J.    Judgment  reversed. 

(16  Oil  App.  CU) 
POLHILIi  T.  POSTAI/-TELEGRAPH- 
CABLE  CO.  et  al.    (No.  6153.) 
(Court  of  Appeals  of  Georgia.    July  29,  191&) 

(8ullaJt»»  iv  <Ao  Court.) 

1.    TELEOBAFHB  AND   TELEPHONES  ®=>66,    |3— 
NONDEiaVEKT      OF     TELEGBAM — ACTION      TOM 

Damages— Bub  DEN  of  Peoof— Nosscit. 
In  a  suit  against  a  telegraph  comuany  for 
damages  on  accotmt  of  nondelivery  ot  a  tele- 
gram, whei-e  the  plaintiff  introduced  the  tele 
gram  in  evidence,  and  upon  the  back  of  it  was 
printed  a  stipulation  that  "the  company  AaHl 
not  be  liable  for  damages,  or  statutory  penal- 
ties, in  any  case  where  the  claim  is  not  present- 
ed in  writing  within  sixty  days  after  the  tele- 
gram is  filed  with  the  company  for  transmis- 
sion,'* it  was  Incumbent  upon  the  plaintiff,  in 
order  to  make  out  his  case,  to  show  that  this 
stipulation  had  been  complied  with,  or  that 
the  company  had  waived  it. 

(a)  The  plaintiff's  evidence  failing  to  show 
that  the  above-mentioned  stipulation  had  be«ii 
complied  with,  or  that  it  had  been  waived  by 
the  company,  the  grant  of  a  nonsuit  was  not 
error. 

(b)  This  is  true  in  an  action  sounding  in  tcrt 
(as  well  as  in  one  sounding  upon 'contract)  when 
the  plaintifTs  right  to  sue  rests  upon  his  cta- 
tract  with  the  telegraph  company,  contained  in 
the  telegraph  blank.  See  HrU  v.  W.  U.  TeJe- 
graph  Co.,  85  Ga.  425,  11  S.  E.  874,  21  Am.  St 
Rep.  166;  Western  Union  Telegraph  CSo.  r. 
James,  90  Ga.  254,  16  S.  E.  83;  Stamey  ▼.  W. 
U.  Telegraph  Co^  92  Ga.  613,  18  S.  E.  lOOS, 
44  Am.  St  Rep.  95 ;  Western  Union  Telegraph 
Co.  V.  Waxelbaum,  113  Ga.  1017.  39  a  E.  443. 
50  L.  R.  A.  741;  Postal  TeleBiaph  Oo.  v. 
Moss,  5  Ga.  App.  503,  63  S.  E.  590;  WiUiama 
V.  Central  R.  Co.,  117  Ga.  830.  43  S.  B.  9S0: 
Albers  v.  Western  Union  Telegraph  Co..  OS 
Iowa,  61.  66  N.  W.  1040;  Hart  v.  Western 
Union  Telegraph  Co.,  66  Cal.  579.  6  P«c  637, 
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R6  Am.  Rep.  119;    Western  Union  Telegraph; 
C5o.  V.  Jones,  95  Ind.  228,  48  Am.  Rep.  T18.  719. 
[Ed.  Kote.— For  other  cases,  see  Telegraphs 
and  Telephones.  Cent  Dig.  iS  61-63,  76 ;   Dec. 
Dig.  <8=»60,  73.]  I 

2.  Habmixss  Erbob.  i 

The  exclusion  of  the  letter,  as  complained  of 
by  the  plaintiff,  if  error,  wa-s  harmless.  | 

S.  Appeal  ahd  Ebbob  <e=»970  —  Tbiai,  «=» 

69— DlSOBIlTONABY   RtJLINQ — HEOPBNING  OF 

Case.  ,  \ 

Where  a  plaintiS  has  rested  his  case  and  a 
motion  for  a  nonsuit  inis  been  made,  and  he 
then  moves  the  court  to  be  allowed  to  introduce ' 
other  evidence,  the  reopening  of  the  case  for  this  ' 
purpose  is  within  the  sound  discretion  of  the  | 
coart,  and  such  discretion  will  not  be  controlled 
unless  it  has  been  manifestly  abased.     In  tiie 

Jiresent  case  this  court  cannot  say  that  the  trial 
udge  abused  his  discretion.     See  Penn  v.  Geor- 
gia R.   Co.,  129  Ga.  856,  60  8.  B.  172,  end: 
cases  there  cited.  i 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §£3849-3851;   Dec.  Dig.  «=>  i 
970;    Trial,  Cent  Dig.  §S  164,  165;    Dec.  Dig.' 
<S=69.] 
Russell,  CL  X,  dissenting. 

Btror  from  Municipal  Court  of  Atlanta. 

Action  by  T.  E.  PolUll  against  the  Postal- 
Telegraph-CaUe  Company  and  others.  Judg- 
ment for  defendants,  and  plaintlfr  brings  er- 
ror.   Afllrmed. 

Hlnes  &  Jordan,  of  Atlanta,  for  plaintitf  In 
error.  E.  W.  Crenshaw,  Jno.  K.  MacDonald, 
Jr.,  and  Dorsey,  Brewster,  Howell  &  Heyman, 
all  of  Atlanta,  for  defendants  in  error. 

BROYLES,  J.  [1]  The  first  headnote  alone 
needs  elaboration.  It  is  ctntended  by  the 
learned  counsel  for  the  plaintiff  that  as  there 
was  no  allegation  in  the  plaintiff's  petition 
that  written  notice  of  the  claim  was  given 
within  60  days,  and  that  as  neither  of  the  de- 
fendant companies  pleaded  failure  to  give 
such  notice  within  the  required  time,  the 
question  whether  the  plaintiff  gave  such  no- 
tice to  the  defendants  within  60  days  is  not 
In  issue  in  this  case;  and  the  said  counsel 
further  declare  that: 

"In  all  cases  where  a  nonsuit  has  been  granted 
in  this  state,  on  the  ground  of  failure  to  give ' 
notice  (e.  g..  HiO,  85  Ga.  425  [11  S.  E.  §74, 
21  Am.  St  Rep.  166],  end  James,  90  Ga.  254 
[16  S.  E.  83]),  it  affirmatively  appeared  (doubt- ' 
less  on  proper  pleadings)  that  such  notice  had 
not  been  given ;  which  clearly  distinguishes 
this  line  ot  cases  from  the  case  at  bar,  where 
there  was  no  evidence  of  failure  to  gi^e  such 
notice.''  I 

The  same  counsel  admit  further  that :  ' 

.    "If  the  plaintiS  had  put  this  question  in  issue 
by  alleging  the  giving  of  notice,  or  if  defendant 
had  put  it  in  issue  by  specially  pleading  it,  then . 
a    nonsuit    would    have    been    proper,    had    th^ 
plaintiff  failed  to  sustain  this  issue."  .  I 

From  an  examination  of  the  original  rec- 1 
ord  in  the  Hill  Case,  supra,  we  find  that  the ' 
plaintiff's  petition  (Just  as  in  the  case  at  bar)  I 
contained  no  allegation  that  the  notice  of ' 
the  plaintifTs  claim  was  given  within  60  < 
days,  and  that  the  defendant  telegraph  com-  j 
pany  did  not  plead  as  a  defense  that  such ! 


notice  was  not  given  within  the  required 
time ;  and  yet  in  that  case,  In  the  trial  court, 
counsel  for  the  defendant  company,  after 
the  plaintiff  had  introduced  his  evidence, 
moved  for  a  nonsuit,  "on  the  ground  that,  as 
appears  from  the  evidence,  no  demand  or 
claim  for  damages  had  been  given  in  writing 
to  said  company  or  its  agents,  within  60 
days,  as  required  by  the  rules  and  regula- 
tions of  the  company  printed  on  the  blank 
on  which  the  message  was  sent,"  .and  the 
court  sustained  the  motion  and  granted  the 
nonsuit  on  that  ground.  The  Supreme  Court 
sustained  this  ruling,  so  far  as  it  related  to 
the  failure  of  the  plaintiff  to  make  a  written 
demand  upon  the  company  within  the  time 
specified,  though  the  judgment  granting  a 
nonsuit  was  reversed;  the  reversal  b«tng 
solely  upon  the  ground  that  the  evidence  sub- 
mitted showed  that  the  company,  by  the  ac- 
tion of  its  agent,  had  waived  the  written  de- 
mand or  notice  As  neither  the  letter  ad- 
mitted in  evidence  in  the  case  at  bar  nor 
the  one  which  was  excluded  by  the  court,  nor 
both  together,  showed  any  waiver  on  this 
point  by  the  defendant  company,  in  our  Judg- 
ment the  nonsuit  was  properly  awarded. 
Judgment  afilrmed. 

RUSSELL,  C.  J.  (dlssentintd.  I  think  the 
court  erred  in  awarding  a  nonsuit  The 
plaintiff  is  always  entitled  to  recover  when 
be  proves  his  case  as  laid.  Kelly  v.  Strouse, 
116  Ga.  872,  881,  43  8.  E.  280 ;  Moore  v.  Cen- 
tral of  Georgia  Ry.  Co.,  1  Ga.  App.  514,  58 
8.  E.  63 ;  Pendleton  Bros.  v.  Atlantic  Lumber 
Co.,  3  Ga.  App.  714,  60  S.  E.  377.  In  the  per- 
formance of  its  public  duties  as  a  public  serv- 
ice corporation,  a  telegraph  company  Is  lia- 
ble for  at  least  nominal  damages  upon  proof 
of  any  failure  to  discharge  such  duties. 
Glenn  v.  Western  Union  Telegraph  Co.,  1  Oa. 
App.  821,  58  8.  B.  83.  The  petition  contain- 
ed no  allegation  with  reference  to  the  writ- 
ten notice  of  claim  for  damages,  which  the 
contract  required  to  be  presented  in  writing 
within  sixty  days.  There  was  no  demurrer  to 
the  petition.  There  was  no  plea  setting  up, 
in  defeasance  of  the  plaintiff's  right  of  ac- 
tion, the  contention  that  no  written  claim  for 
damages  had  been  presented  within  the  time 
stipulated.  In  the  absence  of  demurrer  and 
plea,  the  parties  went  to  trial,  waiving  in 
open  court,  as  I  see  it,  any  contention  what- 
soever In  regard  to  the  60  days'  notice  of  the 
claim  for  damages.  A  waiver  can  as  well  be 
implied  from  failure  to  demur  and  plead  as 
from  the  circumstances  referred  to  In  the 
numerous  cases  decided  by  the  Supreme 
Court  and  this  court  The  plaintiff  proved 
his  case  as  laid;  and  for  that  reason  the 
award  of  the  nonsuit  was  erroneous.  Fur- 
thermore, In  view  of  the  defendant's  failure 
to  demur  or  plead,  as  to  the  failure  of  the 
plaintiff  to  give  written  notice,  it  was,  in  my 
opinion,  an  abuse  of  discretion  on  the  part 
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of  the  trial  Judge  to  refuse  to  open  the  case 
and  peiiult  the  plaintiff  to  prove  that  he 
had  in  fact  given  notice  as  required  by  the 
terms  of  the  contract 


(18  Ga.  App.  S43) 

GREAT   EASTERN  CASUALTY  CO.  ▼. 
HAYNIE   et  al.     (No.  6017.) 

(Court  of  Appeals  of  Georgia.    July  31,  1915.) 

(ByUabut  ty  the  Court.) 

1.  Iksubance  ®=»618,  626— Action  Against 
Insueee— Venue— Process— Sebvice. 

Prior  to  the  amending  act  of  1902  (Acts 
1902,  p.  53),  the  Code  provided  that  a  suit  could 
be  instituted  against  any  insurance  company 
having  agencies,  or  more  than  one  place  of  do- 
ing business,  in  the  county  where  the  prin- 
cipal office  of  the  company  was  located,  or  in 
any  county  where  the  insurance  company  had 
an  agency  or  place  of  doing  business,  or  in  any 
county  where  such  agency  or  place  of  doing 
business  was  located  at  the  time  the  cause  of 
action  accrued  or  the  contract  was  made  out 
of  which  the  said  cause  of  action  arose.  CSvll 
Code  1805.  f  2146.  The  word  "agency"  was 
changed  to  "agent"  by  the  act  of  1902  (CivU 
Code  1910.  g  2563);  and  sinc«  the  passage 
of  that  act  the  venue  of  a  suit  against  an  in- 
surance company  is  determined  by  the  fact 
of  the  company  having  an  "agent"  or  place  of 
doinK  business  in  the  county,  and  service  is 
perfected  upon  the  company  by  leaving  a  copy 
of  the  petition  or  writ  with  the  agent.  Civil 
Code  1910,  IS  2564. 

[Eld.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  K  1536-1539,  1572 ;  Dec.  Dig.  «==> 
618.  626.] 

2.  Inbukance   ig=>626— Action   Against  In- 
Bubeb-Pbocess— Service  on  Agent. 

An  authorized  agent  of  an  insurance  com- 
pany, who  at  the  time  the  suit  against  the 
company  was  instituted,  and  at  the  time  the 
cause  of  action  accrued,  and  at  the  time  of 
the  making  of  the  contract  out  of  which  the 
cause  of  action  arose,  was  acting,  under  a  state 
license  from  the  insurance  commissioner,  as  a 
state  agent  for  the  company,  and  had  his  bead- 
quarters  and  place  of  business  as  such  agent 
in  the  county  in  which  the  suit  was  instituted, 
was  such  an  agent  of  the  insurance  company 
that  service  upon  him  in  that  county  was  bind- 
ing upon  the  defendant  (Uiv.  Code  1910,  SS 
2563.  2564;  U.  S.  Casualty  Co.  v.  Newman, 
137  Ga.  447,  73  S.  E.  667 ;  Jefferson  Fire  Ins. 
Co.  V.  Brackin,  140  Ga.  637.  79  S.  E.  467; 
.^tna  Ins.  Co.  v.  Brigham,  120  Ga.  926,  48 
S.  E.  348;  Equity  Life  Ass'n  v.  Gammon,  119 
Ga.  271.  275.  46  S.  E.  100:  Reeves  v.  Sou. 
Ry,  Co.,  121  Ga.  561,  565,  49  S.  B.  674,  70  L. 
R.  A.  513.  2  Ann.  Cas.  207. 

(a)  This  is  true,  although  his  contract  with 
the  defendant  company  did  not  include  the  coun- 
ty in  which  lie  suit  was  brought  if,  never- 
theless, he  then  had  in  that  county  with  the 
knowledge  of  the  company,  his  headquarters 
and  his  place  of  business,  for  the  transaction 
of  the  company's  business,  and  solicited  and 
wrote  insurance  in  that  county  for  the  company, 
with  its  knowledge  and  permission,  under  a 
contract  with  other  agents  of  the  company,  who 
had  a  contract  to  write  insurance  for  the  com- 
pany in  that  county  (such  other  agents  divid- 
ing their  premiums  with  him  upon  the  pol- 
icies which  he  wrote  in  that  company  and  on 
renewals  thereof),  and  the  company  ratified 
his  acts  by  accepting  the  premiums  and  issuing 
policies  therefor. 

(b)  It  is  immaterial  that  the  agent  served 
had  in  another  county  his  legal  residence  for 


voting,  etc.,  as  indicated  by  the  domicile  of  hi3 
family. 

[Ed.  Note. — For  other  cases,  see  Inspurance, 
Cent  Dig.  S  1572;    Dec.  Dig.  <3=>826.] 

3.  Insurance  <S=>626— Action   Against  Ih- 
SUBER— Process— Service  on  Agent. 

As  section  2564  of  the  Civil  Code  of  1910 
provides  a  plain  method  of  procuring  service 
upon  an  insurance  company  in  the  coonty 
where  the  suit  was  brought  under  the  facts 
in  this  case,  there  was  no  necessity  or  anthor- 
ity  for  the  issuance  of  a  second  original  for 
service  upon  a  person  resident  in  another 
county,  who  had  been  designated  by  the  de- 
fendant company  as  its  agent  and  attorney  up- 
on whom  service  could  be  made.  See  U.  & 
Casualty  Co.  v.  Newman,  supra. 

[ESd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1572;    Dec  Dig.  «S=3626.] 

4.  Appeal  and  Ebbob  ^=>877— Scope  or  Re- 
view— ^NoNPEEJUDiciAi.  Ebbob. 

The  only  errors  in  the  charge  of  the  court 
were  prejudicial  to  the  defendant  in  erior 
alone,  and  of  those,  of  course,  the  idaintiff  in 
error  cannot  complain. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3560-3572;  Dec  Dig.  «=» 
877.] 

5.  Yebdiot  aho  Denial  or  Nkw  Tbux  Ap- 
pro ved. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  requiring  the  grant  of  a 
new  trial. 

Russell.  C.  J.,  dissenting. 

BrrcNT  from  City  Court  of  Miller  County; 
Thos.  H.  Hill,  Judge. 

Action  by  M.  T.  Haynle  and  others  against 
the  Great  Eastern  Casualty  Company.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror.   Affirmed. 

Callaway,  Howard  &  West,  of  Augusta,  for 
plaintiff  in  error.  Wm.  H.  Fleming,  oC  Ao- 
gusta,  for  defendants  in  error. 

BROYLES,  J.    Judgment  affirmed. 

RUSSELL,  C.  J.,  dissents. 


as  Ga.  App.  G94) 
CENTRAL  OF  GEORGIA  RY.  OO.  t. 
O'KELLEY.     (No.  5800.) 
(Ck>urt  of  Appeals  of  Georgia.    July  29,  1913.) 

(ByUabut  iy  the  Court.) 

1.  Appeal  and  Ebbob  <S=>528— Becobd— At- 
FiDAViTs  on  Motion  fob  New  Tbiai.. 
The  motion  to  dismiss  on  the  ground  that 
this  court  "is  without  jurisdiction,  because 
none  of  the  evidence  before  the  court  below  is 
in  the  record  now  before  the  court"  is  over- 
ruled. Certain  affidavits  relating  to  a  ground 
of  the  extraordinary  motion  for  a  new  trial 
are  specifically  referred  to  therein  as  being  at- 
tached to  the  motion  as  exhibits,  and  are  ac- 
tually BO  attached,  and  were  filed  with  the  mo- 
tion as  a  part  thereof,  and  are  therefore  a  part 
of  the  record  in  this  case,  and,  being  trans- 
mitted under  the  certificate  of  the  derk  of  the 
court  below,  can  be  considered  by  this  court 
in  the  determination  thereof. 

(a)  Other  affidavits  relating  to  a  ground  of 
the  extraordinary  motion  for  a  new  trial,  which 
are  not  set  forth  in  the  bill  of  exceptions  nor 
attached  thereto  as  exhibits,  but  are  merely 
specified  therein  as  material  to  a  clear  under- 
standing of  the  errors  complained  of,  and  which 
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are  not  referred  to  In  the  motion  or  attached 
to  it,  as  exhibits,  or  filed  with  it  aa  a  part 
thereof,  but  are  separately  filed,  cannot  be  con- 
sidered by  this  court  as  a  part  of  the  record, 
even  though  used  at  the  hearing  of  the  motion 
and  notwithstanding  each  affidavit  was  actually 
filed  in  office.  Glover  v.  State,  128  Ga.  1,  B7 
S.  E.  101. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  2374.  2384-2388;  Dec 
Dig.  «=528.] 

2.  Appeal  and  Ebbos  €=31202— Covbts  «=» 
217— Cebttftino  Case- Extbaobdinabt  Mo- 
tion FOB  New  Tbial. 

A  motion  for  a  new  trial  was  refnilarly 
made  and  was  overruled,  and  the  judgment  of 
the  lower  court  was  by  this  court  affirmed. 
Central  Ry.  Co.  v.  0'Kelle»,  14  Ga.  App.  273, 
80  8.  E.  688.  Thereafter  an  extraordinary  mo- 
tion for  a  new  trial,  based  on  alleged  newly  dis- 
covered evidence,  was  presented  to  the  trial 
judf^.  Held,  that  the  trial  court  had  juris- 
diction to  entertain  the  extraordinary  motion 
under  these  circumstances. 

(a)  This  court  must  decline  to  certify  to  the 
Supreme  Court  for  review  the  cases  of  Pat- 
terson v.  Collier,  77  Ga.  295,  3  S.  E.  119,  Hays 
V.  Westbrook.  96  Ga.  219.  22  S.  E.  893,  Nor- 
man V.  Goode,  121  Ga.  449,  49  S.  E.  268,  and 
Mallary  v.  Moon,  125  Ga.  428,  53  S.  E.  960, 
in  each  of  whicl*  the  Supreme  Court  enter- 
tained jurisdiction  of  a  second  motion  for  a 
new  trial,  in  view  of  the  fact  that  there  ap- 
pears to  be  no  conflict  raised  by  any  of  the  de- 
cisions of  the  Supreme  Court  on  this  question, 
and  section  6092  of  the  Civil  Code  1910,  au- 
thorizes this  proceeding. '  For  the  same  reasons, 
this  court  declines  to  review  and  set  aside  the 
ruling  in  the  case  of  Seaboard  Air-Ldne  Rail- 
way V.  Reid,  6  Ga.  App,  18,  63  S.  EL  1130. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Ddg.  §  4669;  Dec.  Dig.  <S=>1202; 
Courto.  Cent  Dig.  {JS  536-538;  Dec.  Dig.  <g=> 
217.] 

3.  Appeal  and  Ehbob  ®=»1178— Decision- 
Remand — Fazlube    to    Exebcibe    Discbe- 

TION. 

It  appears,  from  the  express  recitals  in 
the  order  of  the  trial  judge  overruling  the  mo- 
tion for  a  new  trial,  that  he  did  not  exercise 
his  discretion  in  passing  upon  the  motion ; 
and  for  this  reason  the  judgment  is  reversed, 
and  the  case  is  sent  back,  with  direction  that 
the  trial  judge  do  pass  upon  the  motion  in  the 
exercise  of  the  discretion  with  which  he  is 
charged  by  law.  Mclntyre  v.  Mclntyre,  120 
Gtt.  67,  47  S.  E.  501.  102  Am.  St  Rep.  71, 
1  Ann.  Cas.  606;  M..  D.  ft  S.  R.  Co.  v.  An- 
chors. 140  Ga.  531-535,  79  S.  E.  153 ;  Savan- 
nah Electric  Co.  v.  Lackens,  12  Ga.  App.  765- 
767,  79  S.  EL  53,  and  cases  there  cited. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S$  4604-4620 ;  Dec.  Dig.  «=> 
1178.1 

Error  from  City  Court  of  Sandersvllle;  B. 
W.  Jordan,  Jndge. 

Action  between  the  Central  of  Georgia 
Railway  Company  and  T.  M.  O'Kelley.  From 
the  Judgment,  the  railway  company  brings  er- 
ror.    Reversed,  with  directions. 

See,  also,  14  Ga.  App.  273,  80  S.  E.  688. 

Saffold  ft  Jordan,  of  Swalnsboro,  and  W. 
M.  Goodwin,  of  Sandersvllle,  for  plaintiff  In 
error.  O.  A.  Nbc,  of  Lawrencevllle,  Jos.  H. 
Hall,  of  Macon,  and  Hardwlck  &  Wright,  of 
Sandersvllle,  for  defendant  In  error. 

WADE,  J.  Judgment  reversed,  with  direc- 
tion. 


(«  Oa.  App.  617) 
CHARLES  v.  PITTS.      (No.  6968.) 
(Court  of  Appeals  of  Georgia.    Joly  30,  1915.) 

(Syllaiu*  T>v  the  Court.) 

1.  Justices  of  the  Peace  «=>60,  86— Jubis- 
DicnoN  —  Attachment  —  Objection  by 
Claimant—,!  udgment. 

An  attachment  returnable  to  a  justice's 
court  of  Worth  county,  Georgia,  was  issued  by 
a  justice  of  the  peace  of  that  county  against 
Horton,  and  was  levied  by  a  deputy  sheriff  of 
Worth  county  upon  certain  lumber  described  as 
the  property  of  the  defendant  A  claim  to  the 
property  so  levied  upon  was  interposed  by 
Chules,  and  the  attachment,  levy,  and  claim 
were  all  returned  to  the  said  justice's  court  for 
trial.  On  the  trial  day  the  plaintiff  and  de-. 
fendant  were  both  present,  and  the  claimant 
absent  After  proper  amendment  of  _the  affi- 
davit upon  which  the  judgment  issued,  the  court 
proceeded  to  try  the  issue  raised  by  the  claim, 
and  also  to  hear  testimony  as  to  the  indebted- 
ness of  the  defendant  to  the  plaintiff,  and  ren- 
dered a  judgment  finding  the  property  subject 
to  the  attachment,  and  directed  that  the  at- 
tachment proceed  specially  against  the  property 
under  levy,  and  generally  against  the  defend- 
ant, and  also  adjudged  that  the  judgment  ren- 
dered "operated  as  a  special  judgment  against 
the  property  seized  and  as  a  general  judgment 
in  terms  of  the  law  for  the  fnU  amount  of  prin- 
cipal, $93,  lawful  interest  thereon,  and  for  all 
costs  incurred  in  this  proceeding."  It  appears, 
from  the  evidence  of  the  defendant,  that  hti 
lived  in  the  county  of  Tift  at  the  time  the  at- 
tachment was  levied  on  the  car  load  of  lumber, 
and  had/  been  living  there  for  some  time ;  but 
the  defendant  stated  in  open  court  that  he  would 
"waive  jurisdiction  in  this  case  both  as  to  ipy 
person  and  the  property  or  subject-matter  in 
this  case."     Held: 

(a)  Jurisdiction  being  waived  as  to  person  and 
the  subject-matter,  as  between  the  plaintiff  and 
the  defendant,  a  valid  judgment  was  rendered. 
Thereafter  the  defendant  himself  could  make 
no  objection  for  lack  of  jurisdiction,  and  the 
claimant  could  not  make  an  attack  on  the 
judgment,  except  upon  some  ground  which  could 
at  that  time  be  urged  by  the  defendant  "A  de- 
fendant who  has  bad  bis  day  in  court  cannot  go 
behind  the  judgment  for  the  purpose  of  showing 
that  it  ought  never  to  have  been  rendered,  nor 
will  a  claimant  be  allowed  any  such  right" 
Ansley  Co.  v.  O'Byme,  120  Ga.  618,  620,  48  S. 
E.  228.  Had  the  claimant  been  present  at  the 
trial  and  urged  objection  to  the  rendition  of  a 
judgment  binding  his  rights,  which  depended 
upon  a  waiver  of  jurisdiction  by  the  defend- 
ant, his  objection  would  have  been  good;  but 
the  judgment  against  the  defendant  is  not  void 
as  to  the  claimant,  since  no  objection  was  urged 
by  him  at  the  time  to  such  rendition.  The  case 
of  Suydam  v.  Palmer,  63  Ga.  547,  548,  does  not 
apply. 

(b)  Since  the  court's  lack  of  jurisdiction  was 
waived  by  the  defendant,  the  court  had  the 
right  to  proceed,  regardless  of  the  absence  of 
the  claimant,  unexplained.  The  court,  there- 
fore, having  jurisdiction,  the .  question  arises 
whether  the  judgment  rendered,  which  includes 
both  a  finding  on  the  attachment  and  a  judg- 
ment adverse  to  the  claimant,  is  for  that  rea- 
son defective.  Under  proper  practice,  the  magis- 
trate should  have  rendered  separate  Judgments: 
First,  a  judgment  against  the  defendant  in  at- 
tachment with  a  special  lien  on  the  property 
levied  upon ;  and,  secondly,  the  claim  might  prop- 
erly have  been  dismissed,  or  the  magistrate  might 
have  proceeded,  aa  he  did,  to  hear  evidence 
which  authorized  a  Judgment  upon  the  issue 
raised  by  the  claim.  In  a  justice's  court,  where 
niceties  of  pleading  are  not  required,  the  in- 
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dnslon  of  the  entire  snbject-matter  (tf  the  suit 
in  a  single  judgment  did  not  render  it  fatally 
defective. 

[EM.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {§  217-221,  280-294;  Dec. 
Dig.  €=9oO,  86.] 

2.  ASSIONMKNTS   Or  EBBOB — ClSBTIOBAlU. 

The  assignments  of  error  not  dealt  with 
above  are  without  substantial  merit,  when 
viewed  in  connection  with  the  entire  record,  and 
the  judge  of  the  superior  court  did  not,  there- 
fore, err  in  overrubng  the  certiorari. 

Error  from  Superior  Court,  Worth  County; 
B.  E.  Cox,  Judge. 

Claim  case  by  J.  H.  Pitts  against  J.  B. 
Charles.  Judgment  for  plaintiff,  certlorail 
overruled,  and  def^dant  brings  error.  Af- 
flnned. 

Claude  Payton,  of  Sylvester,  for  plaintiff 
in  error.  J.  H.  Upton,  of  Sylvester,  for  de- 
fendant In  error. 

WADE,  J.    Judgment  affirmed. 


at  Qa.  App.  S96) 

JONES  T.  GARAGE  EQUIPMENT  CO. 

(No.  5851.) 

(Court  of  Appeals  of  Georgia.    Joly  29,  1915.) 

(Btfllabug  In  the  Court:) 
JUDOUBNT  «=>2dS,    341,    381  —   CONTBOL   BT 

CouBT— Modification— Right  to  Vacatb. 
A  court  has  plenary  control  of  its  judg- 
ments, orders,  and  decrees  during  the  term  at 
which  they  are  rendered,  and  may  amend,'  cor- 
rect, modify,  or  supplement  them,  for  cause  ap- 
pearing, or  may,  to  promote  justice,  revise, 
supersede,  revoke,  or  vacate  them,  as  may  in 
its  discretion  seem  necessary ;  and  where,  "for 
good  cause  shown,"  a  judgment  is  considered 
to  have  been  improvidently  entered,  the  court 
may,  at  the  same  term,  ex  mero  motu,  and 
without  notice  to  either  party,  vacate  or  set 
aside  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  8f  582,  G67,  725;  Dec  Dig.  <8=» 
2S6,  S41,  381.] 

Orror  from  City  Court  of  Dublin;  J.  B. 
Hicks,  Judge. 

Action  by  the  Garage  Equipment  Company 
against  R.  M.  Jones.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

J.  S.  Adams,  of  Dublin,  for  plaintiff  In 
error. 

RUSSELL,  C.  J.  The  Garage  Equipment 
Compaaj  filed  an  action  of  trover  and  an  affi- 
davit for  ball,  to  recover  possession  of  an 
automobile  described  by  number  and  also  as 
the  "Dr.  Chappell  car."  In  the  petition  the 
value  of  the  car  is  alleged  to  be  $250,  and  the 
value  of  the  hire  was  fixed  at  $30.10.  The 
origtaal  petition  was  filed  June  10,  1911,  and 
the  defendant  filed  a  plea  August  26,  1911. 
In  the  defendant's  answer  it  appeared  that 
be  had  surrendered  possession  of  the  automo- 
bile to  the  officer  who  seized  It,  but  It  does 
not  appear  from  the  record  that  the  plaintiff, 
desiring  possession  of  the  automobile,  gave 
bond  as  required  by  law.    At  the  June  term. 


1914,  the  trial  Judge  dismissed  the  suit  for 
want  of  prosecution;  the  case  (as  appears 
from  the  Judge's  order)  "being  called  in  open 
court,  and  the  plaintiff  not  lieing  present  to 
prosecute  the  same."  The  Judge  at  the  same 
term  entered  a  Judgment  in  favor  of  the  de- 
fendant, as  follows: 

"The  property  in  the  above-stated  cause,  to 
wit,  one  Maxwell  two-cylinder  automobile, 
known  as   the    Dr.   Chappell   car,   engine   No. 

,  car  No.  12445,  Model  N.  V.,  having  been 

seized  by  the  sheriff  under  Iwil  trover  process 
in  the  above-stated  case,  and  turned  over  and 
delivered  by  said  sheriff  to  the  plaintiff,  the 
defendant  failing  and  refusing  to  grve  bond,  and 
the  said  cause  having  been  called  in  its  order 
for  trial  in  the  city  court  of  Dublin  at  the 
regular  June  quarterly  term  of  said  court  to 
wit  on  the  8th  day  of  June,  1914,  the  plaintiff 
not  appearing,  the  court  sounding  said  cause 
for  trial,  the  said  cause  was  dismissed  for  want 
of  prosecution,  and  it  appearing  that  the  value 
of  the  property  described  in  the  plaintiff's  peti- 
tion is  $350,  according  to  the  sworn  affidavit 
of  the  plaintiff  and  according  to  the  dedaration 
in  the  petition,  it  is  therefore  bv  the  court 
on  motion  of  the  defendant,  ordered,  considered, 
and  adjudged  (there  being  no  demand  entered 
in  said  case  for  a  jury)  that  the  defendant  R 
M.  Jones  recover  of  and  from  the  plaintiff. 
Garage  Equipment  Company,  a  corporation  de- 
scribed in  the  declaration,  the  said  principal 
sum  of  $350,  and  interest  hereafter  on  said 
principal  sum  at  the  rate  of  7  per  cent  per  an- 
num, the  defendant  having  elected  to  take  a 
money  verdict  Done  in  open  court  this  June 
9,  1914." 

Thereafter,  during  the  same  term  oC  the 
court,  the  Judge  entered  another  Judgment 
setting  aside  tx>th  his  order  dismissing  the 
suit  for  want  of  prosecution  and  the  Judg- 
ment of  restitution,  entered  June  9th,  which 
is  quoted  atwve.  Exception  is  taken  to  the 
Judgment  last  mentloued,  it  being  insisted 
that  the  court  was  without  authority  to  set 
aside  the  two  original  judgments  referred  to, 
"without  written  motion,  pleadings,  or  peti- 
tion of  any  kind,"  and  "without  notice  either 
written  or  verbal  of  any  kind  to  the  plaintiff 
In  error."  It  is  further  insisted  tliat  in 
granting  the  final  order  which  reinstated  the 
case  the  trial  Judge  abused  Ills  discretion. 

1.  We  are  of  the  opinion  that  the  trial 
Judge  Is  empowered,  prior  to  the  adjournment 
of  the  term  at  which  Judgment  was  rendered, 
to  mold,  amend,  withdraw,  revoke,  or  other- 
wise nullify  any  Judgment  rendered  at  that 
particular  term  of  the  court,  when  the  Judg- 
ment does  not  involve  the  consideration  of, 
and  Is  not  based  upon,  evidence  necessary  to 
support  it  Until  the  adjournment  of  the 
term,  all  Judgments  rest  in  the  breast  of  the 
court,  and  are  subject  to  alteration  by  the 
Judge,  to  meet  the  ends  of  Justice.  Where  a 
Judgment  is  founded  upon  a  verdict  of  a  Jury, 
or  a  finding  of  a  Judge  sitting  as  a  Jury,  it 
may  be  proper  that  notice  be  given  to  the  op- 
posite party  and  that  a  hearing  be  had,  and 
a  "Written  petition  may  be  necessary  as  a 
basis  of  the  order  (though  it  is  not  necessary 
that  this  point  be  ruled  upon  at  this  timet; 
but  where  a  motion  to  dismiss  for  want  of 
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prosecution  Is  made,  and  tbe  matter  thus  Is 
peculiarly  iu  tbe  knowledge  of  tbe  judge,  he 
may  thereafter,  for  any  good  cause  shown  to 
bim  (even  though  Informally),  set  aside  the 
judgment  as  improvldently  entered.  It  ap- 
pears, from  the  order  setting  aside  the  judg- 
ment In  this  case  and  reinstating  tbe  case, 
that  it  was  done  "for  sufficient  cause  shown," 
and  this,  to  our  minds,  is  sufficient  to  show 
tbat  the  judgment  as  entered  was  improrl- 
dently  or  inadvertently  entered.  In  the  En- 
cyclopedia of  Law  &  Procedure,  vol.  23,  p. 
948,  the  rule  Is  laid  down  that : 

"During  the  term  at  which  a  lodgment  was 
rendered,  the  court  has  power  of  its  own  mo- 
tion to  vacate  the  same  for  irregularity  or 
becaase  it  was  Improvidently  or  inadvertently 
entered,"  etc. 

As  was  said  by  this  court  in  Strachan  t. 
Wolfe,  2  Ga.  App.  254,  58  S.  E.  492 : 

"While  the  tmth  of  a  motion  to  reinstate  a 
case,  or  similar  motion,  should  be  made  to 
appear,  yet,  where  the  presiding  judge  enter- 
tains the  motion,  this  fact,  on  exceptions  to  the 
judgment,  affords  a  Bufflclent  impUcit  verifica- 
tion." 

So  that,  it  being  certifled  by  the  trial  Judge, 
this  court  will  assume  it  to  be  true  tbat  the 
judgment  attacked  was  set  aside  "for  suffi- 
cient cause  shown." 

"The  authorities  all  hold  that  a  conrt  has 
plenary  control  of  Its  judgments,  orders,  and 
decrees  during  the  term  at  which  they  are 
rendered,  and  may  amend,  correct,  modify,  or 
supplement  them,  for  cause  appearmg,  or  may, 
to  promote  justice,  revise,  supersede,  revoke,  or 
vacate  them,  as  may  in  its  discretion  seem 
necessaiy."    1  Black,  Judg.  {  158. 

The  trial  judge  is  allowed  a  wider  control 
as  to  modification  or  annulment  'of  those 
judgments  which,  outside  tbe  merits  of  the 
controversy,  i)ertain  to  tbe  rules  of  practice 
and  are  rendered  upon  formal  matters  of  pro- 
cedure, than  as  to  judgments  upon  substan- 
tial matters  affecting  the  merits  of  any  por- 
tion of  the  case.  Bast  Tenn.,  etc.,  Ry.  Co.  y. 
Greene,  95  Ga.  87,  22  S.  R  36. 

"The  exercise  of  discretion  by  the  trial  judge 
in    reinstating   a   case   dismissed    for   want  of 

Srosecution  will  not,  unless  flagrantly  abused, 
e  disturbed.  Davis  v.  Alexander,  27  Ga. 
479;  Wallace  v.  Cason,  42  Ga.  435.''  Strach- 
an V.  Wolfe,  supra. 

In  the  present  case.  It  Is  not  made  to  ap- 
pear tbat  there  was  any  abase  of  this  dis- 
cretion. 

Judgment  affirmed. 

(16  Oa.  App.  661)  — — — 

YOUNG  T.  DUBLIN  FERTILIZER  WORKS. 

(No.  6163.) 
(Conrt  of  Appeals  of  Georgia.    Joly  31,  19150 

fSvUalvt  by  the  Court.) 
Sunday  «=9l3,  15— Notes— Vauditt—Dbijv- 

KBY— -RaTIITC  ATION . 

'  The  plea  that  the  note  sued  on  was  void, 
because  executed  on  Sunday,  was  not  snstained 


by  the  evidence.  From  the  agreed  statement  of 
facts  it  appears  that,  although  the  note  taa 
signed  by  the  principal  maker  on  Sunday,  it 
was  not  signed  by  the  surety  or  delivered  to  the 
payee,  or  to  any  one  for  the  payee,  until  aftei-- 
ward,  on  a  week  day ;  and  it  appears  that  it 
was  not  for  a  debt  contracted  on  Sunday,  but 
was  in  renewal  of  a  note  for  fertilizer  sold  on 
a  week  day.  Delivery  is  essential  to  the  va- 
lidity of  a  promissory  note,  and  a  note  signed 
on  Sunday,  but  not  delivered  on  that  day,  is 
not  a  contract  made  on  Sunday.  See  Reese  v. 
BldeUty  Mutual  Life  Association,  111  Ga.  482 
(2),  485,  486.  36  S.  B.  637 :  37  Oyc.  502.  Even 
if  the  note  be  treated  as  a  Sunday  contract,  the 
subsequent  acts  of  thel  principal  maker  in  pro- 
curing the  signature  of  the  surety  and  in  de- 
livering tbe  note  on  a  week  day  amounted  to  a 
ratification.  See  McAuIifee  v.  Vaughan.  186 
GtL.  862,  70  S.  E.  322.  38  L.  R.  A.  (N.  S.) 
255,  Ann.  Gas.  1912A,  290 ;  Jones  v.  Belle  Isle, 
13  Ga.  App.  438(2),  79  S.  E.  357.  The  trial 
judge,  who  by  consent  tried  the  case  without  a 
jury,  did  not  err  in  rendering  judgment  f6r  the 
plain  tift. 

[Ed.  Note.— For  other  cases,  see  Sunday, 
Cent  Dig.  H  36-44,  46;  Dec.  Dig.  «=»13,  16,] 

Error  from  City  Ckmrt  of  Dublin;  Jas.  B. 
Hicks,  Judge. 

Action  by  the  Dublin  Fertilizer  Works 
against  E.  Toung.  Judgment  for  plalntUC, 
and  defendant  Ixlngs  error.    Affirmed. 

The  agreed  statement  of  facts  was  as  fol- 
lows : 

"That  the  plaintiffs,  m  1911,  sold  to  B.  Young 
fertilizer  on  a  week  day.  Young  giving  his  note 
for  the  same ;  that  when  the  note  became  due  in 
1911,  Young  being  unable  to  pay,  the  plaintiffs 
agreed  to  an  extension  if  Youn^  would  give  a 
new  note  with  Graham  as  security;  the  agree- 
ment to  extend  payment  was  made  on  a  week 
day,  and,  upon  Young's  agreement  to  have  Gra- 
ham sign  the  note,  plaintiSs  sent  the  old  note 
to  M.  C.  Carter,  of  Scott,  Ga.,  who  was  the 
agent  and  representative  of  the  plaintiffs:  that 
Carter  prepared  said  note  sued  upon  on  Friday, 
at  the  request  of  E.  Young,  the  principal,  who 
was  to  call  for  the  same  for  the  pnrpose  of  hav- 
ing it  signed  and  returned  to  Carter,  the  agent 
of  the  Dublin  Fertilizer  Works;  that  B.  Young 
called  for  the  note  on  Sunday,  and  signed  the 
same  on  that  day,  and  took  the  note  for  the 
purpose  of  having  Graham  sign ;  that  Graham 
signed  the  note  on  a  week  day,  and  some  time 
during  the  week  the  note  was  returned  to  Car- 
ter, agent  of  the  plaintiffs;  that  plaintiffs  had 
no  notice  that  tbe  note  was  signed  by  either  of 
the,  defendants  on  Sunday  until  some  time  after 
the  note  was  returned  to  plaintiffs  by  their 
agent,  M.  C.  Carter,  and  that  Graham  was  se- 
curity on  tbe  note.  Counsel  in  the  above-stated 
case  agree  on  the  above  evidence,  withdraw  the 
case  from  the  jury,  and  agree  that  the  judge 
shall  try  the  same  upon  the  above-stated  evi- 
dence without  {he  intervention  of  a  jury.  The 
consideration  was  fertilizers,  and  Young  was 
a  farmer  engaged  in  farming  and  purchasing 
guano  to  be  used  on  his  farm,  and  the  note 
sued  upon  was  a  renewal  of  a  guano  note  given 
for  fertilizers." 

J.  S.  Adams,  of  Dublin,  for  plaintiff  in  er- 
ror. Davis  &  Sturgls,  of  Dublin,  for  defend- 
ant in  error. 

BROYLES,  J.    Judgment  affirmed. 
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(M  OtL  App.  (S9) 

JAMES  V.  JOHN  FLANNBRT  CO. 

(No.  6050.) 

(Court  of  Api>eal8  of  Georgia.    July  31,  1915.) 

(Bylldbui  hy  the  Court.) 

1.  Appeai,  and  Ebbob  ®=3l097— Law  of  the 
Case— Decision  on  Fobmek  Appeal. 

The  coatroUing  questions  of  law  involved 
in  this  case  are  settled  by  the  ruling  of  this 
court  when  the  case  was  previously  here  (John 
Flannery  Co.  v.  James,  13  6a.  App.  425,  79 
S.  E.  912),  and,  as  said  by  this  court  in  Wash- 
ington County  V.  Eolliman,  10  Ga.  App.  322, 
73  S.  E.  351,  "even  if  it  were  likely  that  this 
court  would  change  its  views  so  soon  on  the 
questions  presented  alike  by  the  former  and  the 
present  records,  it  has  not  the  right  or  legal 
power  to  do  so,  so  far  as  affects  this  case." 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4358-^368,  4427;  Dec.  Dig. 
<8=>1097.] 

2.  Vebdict  and  Denial  or  New  Tbial  Ap- 

PBOVBD. 

The  evidence  authorized  the  verdict,  and 
>  there  were  no  errors  of  law  which  require  a 
new  triaL 

Error  from  City  Court  of  Blakely ;  B.  H. 
ShefBeld,  Judge. 

Action  between  D.  W.  James  and  the  John 
Flannery  Company.  From  tlie  Judgment, 
James  brings  error.    Affirmed. 

Pope  &  Bennet  and  Pottle  &  Hofmayer,  all 
of  Albany,  for  plaintiff  in  error.  O'Byme, 
Hiirtrldge  &  Wright,  of  Savannah,  and  Wal- 
ter G.  Park,  of  Blakely,  for  defendant  In 
error. 

BROYIiES,  J.    Judment  affirmed. 


a6  Oa.  App.  64«) 

SEABOARD  AIR  LINE  RT.  v.  HAMII/TON 

(two  cases).    (Nos.  6151,  6152.) 
(Oonrt  of  Appeals  of  Georgia.    July  31,  1915.) 

(Syttabut  hy  the  Court.) 
Action  4=»53— SPLnriNa  Causes  op  Action 

— CONTBACTS. 

If  breaches  occur  at  successive  periods  in  an 
entire  contract,  an  action  will  fie  for  each 
breach ;  but  all  the  breaches  occurring  up  to  the 
commencement  of  the  action  must  be  included 
therein,  and  the  plaintiff  cannot  arbitrarily  divide 
such  breaches,  and  bring  one  suit  for  some'  of 
them,  and  file  another  suit  on  the  same  date  for 
the  others. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  §§  549,  551,  553-623 ;   Dec.  Dig.  «=»53.] 

Error  from  Municipal  Court  of  Atlanta. 

Actions  by  J.  S.  Hamilton  against  the  Sea- 
board Air  Line  Railway.  Judgments  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

W.  G.  Loving,  of  Atlanta,  for  plaintiff  In  er- 
ror. Felder  &  Coburn  and  C.  V.  Hohensteln, 
all  of  Atlanta,  for  defendant  tn  error. 

WADE,  J.  J.  S.  Hamilton  filed  two  sep- 
arate suits  against  the  Seaboard  Air  Line 
Railway  on  September  8,  1914.  In  one  of 
the  suits  the  cause  of  action  was  stated  as 
follows : 


"Suit  on  account  for  salary  under  contract  of 
employment  for  one  year,  from  December  3], 
1914,  at  $2,0(X)  per  annum,  the  following  months 
being  due  and  unpaid:  March  15,  1914,  to  June 
1,  1914,  at  $16&66%  per  month,  $417." 

In  the  other  suit  the  cause  of  action  was 
stated  tlB  follows : 

"Suit  on  account  for  salary  under  contract  of 
employment  for  one  year  from  December  31, 
1913,  to  December  31,  1914,  $2,000  per  annnm, 
the  following  months  being  due  and  unpaid: 
June  1,  1914,  to  September  1,  1914,  $160.66% 
per  month,  $500." 

The  defendant  filed  a  plea  to  the  Jurisdic- 
tion In  each  case,  alleging  that  both  suits 
were  based  upon  the  same  contract,  and  the 
amounts  claimed  in  each  were  due.  If  dne  at 
all,  on  September  8,  1914,  when  the  separate 
suits  were  Instituted,  and  that  the  plaintifl 
had  split  his  demand  against  the  defendant 
into  two  parts,  and  had  instituted  on  the 
same  day  two  separate  suits  therefor  in  or- 
der to  give  Jurisdiction  to  the  municipal 
court  of  Atlanta,  the  Jurisdiction  of  which 
court  does  not  extend  beyond  $500. 

Section  4389  of  the  Civil  Code  reads  as  fol- 
lows: 

"Suits  for  breach  of  contracts.  If  a  contract 
be  entire,  but  one  suit  can  be  maintained  for 
a  breach  thereof;  but  if  it  be  severable,  or  if 
the  breaches  occur  at  successive  periods  in  an 
entire  contract  (as  where  money  is  to  be  paid 
by  installments),  an  action  will  lie  for  each 
breach ;  but  all  the  breaches  occurring  up  to  the 
comjnencement  of  the  action  must  be  mduded 
therein." 

The  two  suits  instituted  by  Hamilton  were 
each  suits  for  several  successive  breaches  by 
the  defendant  of  tin  alleged  contract  bindin,: 
it  to  pay  to  the  plaintiff  a  salary  amounting 
to  $2,000  per  annum,  and  even  if  it  be  assum- 
ed that  under  the  contract  one-twelfth  of  the 
total  yearly  salary  of  $2,000,  or  the  sum  of 
$166.66%,  was  payable  monthly  to  the  plain- 
tiff, or  the  total  salary  was  payable  in  12 
monthly  payments  of  $166.66%,  it  appears 
clear,  under  the  provisions  of  section  4389,  re- 
cited above,  since  the  plaintiff  permitted  sev- 
eral breaches  to  occur  before  commencing  his 
action  therefor  (conceding  that  the  breaches 
occurred  at  successive  periods  in  an  entire 
contract),  that  at  the  time  of  commencing  his 
action  he  must  have  included  therein  all 
breaches  that  bad  occurred  up  to  that  date, 
and  that  he  could  not  arbitrarily  divide  or 
split  his  cause  of  action,  and  bring  an  ac- 
tion for  several  breaches  of  the  contract  in 
one  suit,  and  a  separate  action  for  several 
other  of  such  breaches,  in  order  to  give  Juris- 
diction to  the  court  in  which  his  suits  were 
filed.  Had  the  plaintiff  desired,  U  la  fact 
his  salary  was  payable  monthly  in  certain 
agreed  installments,  he  might  have  instituted 
an  action  at  the  expiration  of  each  month 
for  the  installment  then  due;  but,  where  he 
waits  until  several  installments  are  past  due, 
he  must,  under  the  plain  provisions  of  th» 
statute,  include  all  installments  past  dne  at 
the  time  he  brings  his  suit  In  the  action 
filed. 
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It  was  held  by  this  court  In  Wllllngham  v. 
Buckeye  Cotton  OH  Co.,  13  Ga.  App.  253- 
254(3).  79  S.  B.  496: 

"Where  the  contract  is  entire,  but  one  suit 
can  be  maintained  for  a  breach  thereof,  and  all 
the  breaches  occurring  up  to  the  commencement 
of  the  action  must  be  included  therein" — citing 
Johnson  t.  Klassett,  9  Ga.  App.  733,  72  S.  £ 
174;  Puffer  Manufacturing  Co.  v.  Rivers,  10 
Ga.  App.  154,  73  S.  E.  20;  Thompson  v.  Mc- 
Donald, 84  Ga.  6,  10  S.  E.  448;  Civil  Code,  § 
4380." 

In  Johnson  y.  Klassett,  supra,  the  ques- 
tl<»i  is  discussed  at  considerable  length,  and 
the  various  rulings  of  the  Supreme  Court  are 
reviewed,  and  Hill,  0.  J.,  speaking  for  this 
conrt,  said: 

"All  of  these  cases  are  based  upon  the  princi- 
ple that  both  law  and  equity  abhor  a  multiplicity 
of  suits." 

In  that  case,  it  is  true,  the  suit  was  upon 
an  account;  but  certainly  the  rule  which 
would  prevent  the  bringing  of  several  differ- 
ent actions  upon  an  account  by  sfplitting  the 
same  Into  different  demands  would  apply 
equally  to  suits  based  upon  successive  breach- 
es of  a  contract 

The  case  of  Parrls  v.  High  tower,  76  Ga. 
631,  relied  upon  by  the  defendant  in  error  in 
the  case  we  are  now  considering,  may  be 
easily  distinguished.  In  that  case  the  suit 
was  upon  an  account ;  It  was  agreed  between 
the  parties  thereto,  at  the  time  the  debt  was 
Incurred,  that  the  account  should  be  divided 
Into  four  distinct  x>arts,  due  on  different  days, 
and  after  all  of  the  four  parts  were  past  due, 
under  the  terms  of  the  agreement,  the  plain- 
tiff Instituted  an  action  on  one  part  sepa- 
rately, and  on  the  three  remaining  parts  to- 
gether ;  and  the  Supreme  Court  held  that  the 
plaintiff  was  not  compelled  to  unite  them  aU 
in  one  suit,  "so  as  to  prevent  the  jurisdiction 
of  a  Justice's  court,"  where  the  division  of  the 
account  into  such  distinct  parts,  due  on  sepa- 
rate days,  was  by  agreement  between  the  par- 
ties. 

In  the  case  under  consideration,  it  is  not 
alleged  that  there  was  any  agreement  be- 
tween the  plaintiff  and  the  Seaboard  Air  Line 
Railway  that  the  amount  claimed  by  him 
when  bis  two  separate  actions  were  filed  on 
September  8th  should  be  divided  Into  two 
separate  and  distinct  demands,  and  it  is  ob- 
vious that  the  ruling  in  the  Parrls  Case  does 
not  cover  the  facts  In  this  case.  If  it  were 
permissible,  after  several  successive  breaches 
In  an  entire  contract  had  occurred,  for  the 
plaintiff  arbitrarily  to  apportion  or  divide 
these  breaches,  and  institute  at  the  same  time 
two  separate  suits  therefor,  it  would  be  equal- 
ly allowable  for  the  plaintiff  to  wait  until  all 
possible  breaches  under  the  contract  had 
occurred,  and  then  bring  a  separate  and  dis- 
tinct suit  for  each  breach,  and  thereby  wholly 
nullify  Code,  §  4389,  supra,  the  purpose  and  in- 
tention of  which  is  to  prevent  a  needless  mul- 
tiplicity of  suits. 

The  appellate  division  of  the  municipal 
court  of  Atlanta,  therefore,  erred  in  over- 


ruling the  plea  to  the  jurisdiction,  in  each  of 
the  alx>ve-stated  cases. 
Judgment  reversed. 


(16  Oa.  App.  636) 

MILL  WOOD  &  COAL  CO.  et  al.  y.  FLINT 

RIVER  Ci' PRESS  CO. 

FLINT  RIVER  CYPRESS  CO.  v.  MILL 

WOOD  &  COAL  CO.  et  al 

(Nos.  5932,  5933.) 

(Court  of  Appeals  of  Georgia.    July  31,  1916.) 

(SyUahiu  hv  the  Court.) 

1.  CONTKACTS   ®=3l47— OONSriBITCTION   —   EN- 
FOBCXUBNT. 

"The  cardinal  rule  of  constniction  [of  con- 
tracts] is  to  ascertain  the  intention  of  the  par- 
ties. If  that  intention  be  clear,  and  it  contra- 
venes no  rale  of  law,  and  sufficient  words  be 
used  to  arrive  at  the  intention,  it  shall  be  en- 
forced, irrespective  of  all  technical  or  arbitraiy 
rules  of  construction."  Civ.  Code  1910,  §  4266. 
In  this  case  the  contract  itself,  the  conduct  of 
the  parties  after  the  contract  was  first  executed, 
and  all  the  attendant  circumstances  (as  shown 
in  the  petition  and  amendments  thereto)  leave 
little  room  for  doubt  that  the  intention  of  the 
parties  was  that  both  should  be  l>ound  in  the 
manner  contended  for  by  the  plaintiff  in  the 
court  below ;  and  that  intention  contravening 
no  rule  of  law,  and  sufficient  words  having  been 
used  to  express  the  intention,  substantial  justice 
requires  that  the  contract  be  enforced. 

fBM.   Note. — For   other  cases,   see   CJontracts, 
Cent  Dig.  H  730,  743;  Dec.  Dig.  <S=3U7.] 

2.  C0NTBA.CT8  «=>153— CoNBTEUCTioN— Mtrro- 
Airrr. 

The  construction  which  will  uphold  the  con- 
tract in  whole  and  in  every  part  is  to  be  preferred, 
and  the  whole  contract  should  be  looked  at  in 
arriving  at  the  construction  of  any  part.  Civ. 
Code  1910,  §  4268,  subd.  8.  "OourU  should 
guard  with  jealous  care  the  rights  of  private 
contracts,  and  give  to  them  full  effect  when  pos- 
sible so  to  do.  Mutual  Life  Insurance  Co,  v. 
Durden,  9  Ga.  App.  797  (3),  72  S.  B.  295.  If 
the  contract  in  the  instant  case  was  not  binding 
on  the  seller,  it  was  not  binding  on  the  pur- 
chaser either;  it  was  void.  In  tills  case  It  is 
"possible"  to  construe  the  contract  as  binding 
on  both  parties ;  consequently  it  is  not  unilater- 
al. See  Palmer  Brick  Co.  v.  Woodward,  138 
Ga.  289  (1),  75  S.  E.  480 ;  2  Snyder  on  Mines, 
§  1284. 

[Ed.  Note.— For  otber  cases,  see  Contracts, 
Cent  Dig.  §  734 ;   Dec.  Dig.  <S=>153.] 

3.  Sales  ©=377  —  Bbeach  of  Contbact  — 
Amendments  to  Petition — Demukbkb. 

'  Where  a  suit  is  brought  for  the  breach  of 
a  written  contract,  and  under  the  contract  the 
owner  of  a  mill  agrees  to  sell  to  the  buyer  "all 
of  its  refuse  wood,  known  as  stovewood,  which 
the  party  of  the  first  part  manufactures  at  its 
sawmill  just  north  of  the  corporate  limits  of  Al- 
bany, on  the  Leesburg  road,  from  this  date,  for 
and  daring  the  period  of  five  years,  [and]  the 
party  of  the  second  part  hereby  purchases  said 
wood  on  terms  and  conditions  as  hereinafter 
stated,"  and  where  the  "party  of  the  first  part 
reserves  the  right  to  use  for  its  own  purposes 
and  needs  such  amount  of  stovewood  as  it  may 
require  in  the  operation  of  its  business  and  for 
its  own  use  only,  a^eeing  nut  to  seU  the  wood 
to  other  parties  durmg  the  life  of  this  contract" 
and  where  the  defendant  demurs  to  the  petition 
as  setting  forth  no  cause  of  action,  because  it  is 
based  on  a  contract  that  is  unilateral  and  inca- 
pable of  enforcement  so  far  as  regards  any  fu- 
ture acts  to  be  performed  thereunder,  and  where 
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an  amendment  to  the  petition  Is  made,  alleging 
the  surrounding  circumstances,  such  as  that  the 
mill  was  already  manufacturing  stovewood  at 
the  average  rate  of  7%  cords  per  day  when  the 
contract  was  made,  that  the  mill  needed  only  a 
certain  definite  amount  of  wood,  to  wit,  an  av- 

■  erage  of  1%  cords  a  day,  to  be  used  for  its  own 
purposes  and  needs,  that  this  amount  continued 
practically  the  same,  and  that  it  was  in  the  con- 
templation of  the  parties  that  the  mill  would 
continue  to  manufacture  storewood  throughout 
the  life  of  the  contract  just  as  it  was  manufac- 
turing it  when  the  contract  was  made,  and  that 
it  was  known  by  the  parties  at  the  time  of  mak- 
ing the  contract  that  the  needs  of  the  mill  re- 
quired a  definite  and  certain  amount  of  stove- 
wood  for  its  own  use,  an  average  of  1%  cords 
A  day,  and  that  it  would  continue  to  require 
the  game  amount  while  the  contract  lasted,  and' 
that  this  also  was  in  the  contemplation  of  the 
parties  at  the  time  the  contract  was  made,  and 
that,  since  the  defendant's  breach  of  the  con- 
tract the  plaintiff  has  continued  to  operate  said 
mill  and  to  manufacture  stovewood  to  the 
amount  of  ^^^  cords  a  day.  Held,  that  such  al- 
legations In  tiie  amendment  were  material  and 

'  relevant,  and  were  not  subject  to  demurrer. 
See  Palmer  Brick  Co.  v.  Woodward,  supra; 
McCaw  Manufacturing  Co.  v.  Felder,  115  Ga. 
408,  41  S.  E.  664 ;  Albany  Power  Co.  v.  City  of 
Albany,  133  Ga.  375,  SM,  382,  66  S.  E.  886; 
Cohn  V.  Brown,  7  Ga.  App.  395,  66  S.  B.  1038 ; 
Oak  City  Cooperage  Co.  v.  Kennedy,  4  Ga.  App. 
344,  61  S.  IX  499;  National  Furnace  Co.  v. 
Manufacturing  Co^,  110  111.  427;  Hadden  t. 
Dimick,  31  How.  Prac.  (N.  X.)  196;  Farmers 
Union  Warehouse  Co.  v.  Hollis,  8  Ga.  App.  839, 
69  S.  E.  33;  Carey  Emerson  v.  Pacific  Coast 
Co.,  96  Minn.  1,  104  N.  W.  673,  1  L.  R.  A.  (N. 
S.)  445,  113  Am.  St  Bep.  603,  6  Ann.  Cas.  973. 
[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  {  1092;  Dec.  Dig.  ®=>377.] 

4.  Sales  <S=9384  —  Brei&ch  of  Contract  — 

MEAST7BE  OF  DAMAOES. 

Where  a  fairly  definite  part  of  the  output 
of  a  mill  is  sold  for  a  period  of  five  years  un- 
der a  written  contract,  and  the  purchaser,  after 
accepting  the  goods  for  several  months,  notifies 
the  seller  that  be  (the  purchaser)  will  not  carry 
out  the  contract  any  further,  and  thereupon  the 
seller  notifies  the  purchaser  that  he  will  adver- 
tise and  resell  the  remaining  goods  contracted 
for,  acting  therein  as  agent  of  the  buyer,  and 
where  he  afterwards  does  advertise  and  resell 
the  said  goods  to  the  best  advantage  possible, 
and  at  the  then  market  price,  but  at  a  price  less 
than  the  original  purchaser  agreed  to  pay,  the 
measure  of  damages  is  the  difference  between  the 
price  which  the  original  purchaser  contracted  to 
pay  and  the  price  at  which  the  goods  were  re- 


sold. CIv.  Code  1910,  |  4131;  Southern  Flom 
&  Grain  Co.  v.  St.  Louis  Grain  Co.,  11  Ga.  App. 
401,  75  S.  B.  439;  American  Mannfactnnog 
Co.  T.  Champion  Manufacturing  Co.,  13  Ga. 
App.  551,  554,  79  S.  E.  485;  Acme  Brewing 
Co.  V.  Rahr  Sons  Co.,  10  Ga.  App.  564,  73  S. 
E.  956 ;  Sims-McKenzie  Grain  Co.  t.  Patterson, 
10  Ga.  App.  742  73  S.  E.  1080 ;  Bridges  Gro- 
cery Co.  V.  Dan  Joseph  Co.,  9  Ga.  App.  189,  70 
S.  EL  964 ;  Mendel  v.  MiUer,  126  Ga.  834  (1), 
56  S.  E.  88,  7  L.  B.  A.  (N.  S.)  1184. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {§  1008-1107;  Dec.  Dig.  «=>384.] 

5.  Pleading  iSs>248— Bbbach  of  Coktkact— 
AuENDEo  PEnrroN— New  Oauses  or  Actios. 

The  amendment  did  not  set  forth  a  new 
cause  of  action. 

[Eld.  Note. — ^For  other  cases,  see  Pleading, 
Cent  Dig.  H  686,  687,  689-706,  708^,  709; 
Dec.  Dig.  <8=»248.] 

6.  Action  ®=>45 — Join  deb — Contkaots. 

In  this  case  there  was  no  joinder  of  causes 
of  action  ex  contractu  and  ex  delicto.  It  was  a 
suit  on  account  for  wood  already  famiahed,  and 
for  damages  for  breach  of  the  contract  due  to  a 
refusal  to  accept  wood  to  be  famislied  in  future, 
and  as  to  each  of  these  matters  was  «  suit  ex 
contractu. 

[Ed.  Note.— Fop  other  cases,  see  Action,  Cent 
Dig.  S{  378-383,  383-448;   Dee.  Dig.  «=345.] 

7*.  PBTmoN— Demubkebs. 

The  petition  as  finally  amended  set  forth 
a  cause  of  action,  and  was  not  subject  to  any  of 
the  demurrers,  either  general  or  special.  The 
court  erred  in  sustaining  the  special  demurrer  as 
to  paragraphs  9  to  13,  Inclusive,  o(  the  original 
petition,  and  to  paragraphs  14  to  16,  inclusive, 
of  the  amendment  to  the  petition,  and  in  strik- 
ing those  i>aragraphs. 

Error  from  City  Court  of  Albany;  Clayton 
Jones,  Judge. 

Action  between  the  Mill  Wood  &  Coal  Com- 
pany and  others  and  the  Flint  River  Cypress 
Company.  From  the  Judgment,  both  parties 
bring  error.  Affirmed  on  main  bill  of  excep- 
tions, and  reversed  oa  cross-bill. 

Peacock  &  Gardner,  R.  J.  Bacon,  and  R.  H. 
Ferrell,  all  of  Albany,  for  plaintiffs  In  error. 
Pope  &  Bennet,  of  Albany,  for  defendant  in 
error. 

BROYLES,  3.  Judgment  on  main  bill  of 
exceptions  affirmed ;  on  cross-bill,  reversed. 
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CBNTHAIi   GEORGIA  POWBE   CO.   y. 
KOUQN.     (Na  451.) 

(Sapreme  Ooort  of  Georgia.     July  14.  1916. 
Behearinx  Denied  Ang:  14,  191&) 

(Bifllainu  ty  the  Oovrt) 

1.  Nthbaiccb    «=>60— Watkbs    aud    Watsb 

COUBBEB     «=53— iHJXrBT     TO     HEALTH— Rk- 
OOTZBT      0»      DAJUlOEB — RiGHT — CONSTBTJO- 

non  AND  MAiarTENANCc  of  Dak. 

ntere  was  no  error  in  oirerroling  the  de- 
mnrrer  to  the  iKtition. 

[Ed.  Note.— For  other  casM,  aee  Nuisance, 
Omt  Dig.  H  118-127;  DecTSig.  «=950;  Wa- 
ters and  Water  Oouraea,  Cent  IHg.  I  46 ;  Dec. 
Die.  «a63.] 

2.  JXTBT  «=s>90  — DlSQtJAUrtOATIOW  — Rbla- 
IITES  OT  PLAimUTS  IN  OTHER  CASES. 

Where  aoit  waa  brought  against  an  eleo- 
tile  light  and  power  company  to  recover  dam- 
age* to  the  health  of  the  plaintiff,  alleged  to 
have  been  caused  by  a  nuisance  created  by  the 
dam  and  reserr(rir  of  the  defendant,  and  where 
it  i4>peared  that  a  nnmtier  (tf  BUits  had  been 
tmagfat  by  other  plaintiffiB  against  the  same 
defendant,  some  of  them  in,  the  county  where 
the  first-mentioned  suit  was  brought,  and  some 
tit  them  in  otlier  counties,  seeking  to  recover 
from  the  defendant  oa  account  of  damages 
alleged  to  have  been  caosed  by  the  dam  and 
reservoir  of  the  defendants.  This  did  not  dis^ 
quaUfy  all  of  the  relatives  of  the  plaintiffs  in 
■nch  other  cases,  within  the  fourth  (or  other) 
degree,  from  sitting  as  Jurors  in  the  first-men- 
tioned case. 

[Ed.  Note.— For  other  cases,  see  Jury,  Oent 
Dig.  U  413-418,  422;  Dec,  Dig.  «=»90.] 

8.  CoBPOBAnons  9=»432— Action  Aoainst— 
Sebvicb  or  Pbockss— Aqent-Sufucisnot 
<»r  Bviokngb. 

The  evidence  was  anfScient  to  anthoiize 
tbe  jury  to  find  that  the  person  on  whom  tlie 
service  ot  the  {Mtition  and  process  was  perfect- 
ed was  an  agent  of  the  defendant  company. 
withJin  the  meaning  of  Civ.  Code  1910,  f 
2258,  rather  than  a  mere  servant 

[Ed.  Note,— For  other  cases,  see  Corporations, 
Ceent  Dif.  H  1717,  1718,  1724,  1728-1736, 
1737.  nia,  1762;   Dec.  Dig.  <S=>432.] 

4.  iNSTBrcnons,  Vkboiot,  and  Diniai.  or 
Mbw  Xbtai.  Apfbovkd. 

While  the  charge  may  not  have  been  be- 
yond the  range  of  criticism  in  some  respects, 
yet  whoi  considered  as  a  whole,  especially  in 
the  absence  of  any  written  request  ttone  of  the 
parte  of  it  complained  of  constituted  reversible 
error  for  the  reasons  assigned.  The  evidence 
was  sufficient  to  support  the  verdict  and  there 
was  no  error  to  overruling  the  motion  for  a 
new  tiiaL 

Brror  from  Superior  Court,  Butts  County; 
Bobt.  T.  Daniel,  Judgew 

Action  by  Allle  Nolen  against  the  Central 
Oeorgla  Power  Company.  Judgment  for 
plaintitt,  and  defendant  brings  error.  Af- 
firmed. 

Batcher  ft  Smith,  of  Macon,  W.  B.  Wat- 
kins,  of  Jackson,  and  Greene  F.  Johnson,  of 
Montlcello,  for  plaintiff  In  error.  C.  I^  Red- 
man, of  Jackson,  for  defendant  In  error. 

LDMPKIN,  J.    [1]  1.  The  act  of  1897  (Civ- 
il Code  of  1910,  I  6240)  declares  that  corpora- 


tions or  individuals  owning  or  controlling 
any  water  power  In  this  state,  and  operat- 
ing or  constructing,  or  preparing  to  con- 
struct, thereon  a  plant  or  works  for  generat- 
ing electricity  by  water,  to  be  used  for  the 
purpose  of  lighting  towns  or  dtles,  or  sup- 
plying motive  power  to  railroads  or  street 
car  lines,  or  supplying  light,  heat,  or  power 
to  the  public,  shall  have  the  right  to  pur- 
chase, lease  or  condemn  rights  of  way  ot 
other  easements  up<m  the  lands  of  others,  in 
order  to  ran  lines  of  wires,  maintain  dams, 
"llowback  water,"  or  for  other  uses  neces- 
sary to  such  purposes,  up<m  first  paying  Just 
compensation  to  the  owners  of  the  land  to 
be  affected.  By  the  act  of  1908  (C^vU  Code 
of  1910,  i  3634)  it  is  declared: 

"It  shall  be  lawful  for  all  corporations  and 
individuals  owning  or  controlling  lands  upon 
omxMite  ndes  of  any  stream  in  this  state, 
which  is  not  a  navigable  stream  as  defined  by 
section  3631,  to  construct  and  maintain  a  dam 
or  dams  across  such  stream  for  the  develop- 
ment of  water  power  and  other  i^urposes,  to- 
gether with  canals  and  appurtenances  there- 
of :  Provided,  that  this  section  shall  not  be  con- 
strued to  release  individuals  or  corporations 
constructing  such  dam  or  dams  and  appurte- 
nant works  from  liability  to  private  property 
for  damages  resulting  from  the  oc«structi«a 
and  ojperation  thereot  either  by  overflow  or 
otherwise." 

It  wUl  be  noted  that  the  latter  section 
deals  generally  with  tbe  right  ot  an  ovmer 
of  land  on  both  sides  of  a  nonnavlgable 
streiam  to  construct  and  maintain  a  dam  or 
dams  across  such  stream  "for  the  develop- 
ment of  water  power  and  other  purposes." 
It  Is  not  confined  to  companies  or  persons 
furnishing  heat,  light,  or  power  to  the  pub- 
lic. We  need  not  discuss  how  far  this  al- 
tered the  rights  of  riparian  owners  as  they 
already  existed;  but  It  may  be  said  that 
It  waa  hardly  intended  to  declare  broadly 
that  any  owner  of  land  might  build  a  dam 
and  be  free  from  all  damages-  resulting 
therefrom,  If  It  created  a  nuisance  Injurious 
to  health.  It  has  been  held  that,  where  pub- 
lic or  quasi  public  corporations  exercise  le- 
gitimately and  in  a  proper  manner  the  pow- 
ers expressly  or  by  necessary  implication 
conferred  on  them  by  law,  such  exercise  can- 
not be  held  to  be  a  nuisance  per  se,  but  by 
the  negligent  or  Improper  exerdse  of  sudi 
powers  the  company  might  create  a  nuisance, 
and  furnish  a  cause  of  action.  We  dieem  it 
unnecessary  to  consider  our  constitutional 
provision  to  tbe  effect  that  private  property 
shall  not  be  taken  or  damaged  for  public 
purposes  without  Just  and  adequate  com- 
pensation being  first  paid.  (3tvll  Code  1910, 
I  6388.  The  Injury  here  complained  of  is  to 
health,  not  property.  It  will  not  be  presum- 
ed that  the  Legislature  Intended  to  author- 
ize a  corporation  or  an  Individual  negligent- 
ly to  create  a  nuisance  tending  to  destroy  the 
lives  or  injure  tbe  health  of  others  without 
remedy  for  damages  resulting  therefrom, 
unless  It  should  clearly  so  appear.    The  right 
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of  a  company  to  bnlld  a  dam  does  not  include 
a  right  to  build  or  maintain  It  In  such  negli- 
gent or  improper  manner  as  to  cause  a  nui- 
sance injurious  to  the  health  of  the  adjacent 
community.  For  damages  arising  from  such 
things  an  action  will  lie.  In  determining 
whether  the  authority  has  been  properly  ex- 
ercised, the  location  and  surroundings  may 
he  considered.  In  this  state  damages  recov- 
erable on  account  of  a  nuisance  are  not  lim- 
ited to  injury  to  realty,  but  injury  to  health 
may  furnish  a  basis  for  such  recovery.  The 
remark  made  in  Central  Georgia  Power  Co. 
▼.  Ham,  139  Ga.  569,  673,  77  S.  E.  396,  that 
it  would  seem  that  this  proviso  (referring  to 
that  in  the  CivU  Code  of  1910,  J  3634)  is  ex- 
clusive in  confining  the  liability  for  the  con- 
struction of  dams  to  damages  to  private 
property  and  in  limiting  the  remedy  to  ac- 
tlcHis  for  the  recovery  of  such  dama'gee,  was 
an  obiter  dictum.  The  point  there  was 
whether  the  dam  of  the  public  service  cor- 
poration could  he  summarily  abated  as  a 
nuisance  by  application  to  the  ordinary.  The 
case  of  Austin  t.  Augusta  Terminal  Railway 
Co.,  108  Ga.  671,  34  S.  E.  852,  47  L.  B.  A. 
755,  Involved  different  facts  from  those  now 
before  ua;  and  it  may  he  mentioned  that 
two  Justices  there  dissented.  When  the  de- 
cision in  Georgia  Railroad  &  Banking  Co.  v. 
Maddox,  116  Ga.  64,  42  S.  B.  815,  is  care- 
fully read  in  connection  with  the  facts  there 
Involved,  it  does  not  conflict  with  what  is 
here  said.  See,  in  this  connection.  Central 
Georgia  Power  Co.  v.  Stubbs,  141  Ga.  172, 
80  S.  E.  636,  Central  Georgia  Power  Co.  v. 
Pope,  141  Ga.  186,  80  S.  E.  642,  and  Central 
Georgia  Power  Co.  v.  Flncher,  141  Ga.  191, 
80  S.  BL  645,  in  some  of  which  cases  the 
right  to  recover  physician's  bills  was  tacitly 
recognized,  rather  than  ruled.  Towallga 
Falls  Power  Co.  ▼.  Sims,  6  Ga.  App.  749, 
66  8.  E.  844.  There  was  no  error  in  over- 
ruling the  demurrer  to  the  petition. 

[2]  2.  A  motion  was  made  to  test  the  com- 
petency of  Jurors.  It  was  alleged  that  a 
number  of  suits  had  been  brought  by  differ- 
ent plaintiffs,  other  than  the  plaintiff  In  the 
present  case,  against  the  same  defendant,  in 
Butts  and  other  counties,  to  recover  dam- 
ages alleged  to  have  been  caused  in  certain 
years  by  the  creation  of  a  nul8^.nce  by  the 
defendant  by  means  of  its  dam  and  reser- 
voir, and  that  this  was  one  of  the  earliest 
cases  brought  It  was  contended  that  the 
relatives  of  such  plaintiffs  within  the  fourth 
degree  were  disqualified  from  acting  as  Ju- 
rors In  the  present  case.  (Why  the  fourth 
degree  was  selected  is  not  steted.)  The 
court  held  that  a  person  who  had  a  pending 
suit  against  the  company,  based  upon  the 
same  cause  of  action,  would  be  disqualified, 
but  that  the  facts  stated  did  not  disqualify 
relatives  of  plaintiffs  in  the  other  suits.  In 
this  latter  ruling  he  decided  correctly.  Rela- 
tives of  parties  to  a  case  within  the  prohibit- 
ed degree  are  disqualified  to  sit  as  Jurors 


therein.  But  the  mere  fact  that  the  prin- 
ciples decided  in  one  case  may,  in  some  col- 
lateral way,  be  beneficial  to  a  party  in  an- 
other case,  or  that  evidence  similar  to  that 
in  the  first  case  might  be  introduced  in  the 
later  case  (each  being  based  on  tlie  creation 
or  maintenance  of  a  nuisance),  does  not  dis- 
qualify the  kindred  of  the  plaintiff  in  the 
later  case  from  sitting  as  Jurors  in  the  fitst 
case. 

[3]  8.  A  traverse  to  the  return  of  service 
was  made^  and  the  issue  was  submitted  at 
the  same  time  with  the  main  case.  The  con- 
tention was  that  the  person  served  was  not 
an  agent  of  the  company,  but  a  mere  snl^ 
ordinate  employe  or  servant.  A  written  con- 
tract between  the  company  and  such  person 
was  Introduced,  in  which  there  seons  to  have 
been  a  careful  effort  to  call  him  an  "em- 
ploy€."  But  he  was  to  operate  the  power 
plant  under  the  immediate  control  of  tli« 
chief  engineer,  with  whom  he  was  to  com- 
municate by  telephone  as  to  aU  matters  of 
discretion  involving  the  operation  of  the 
plant  He  was  to  forward  to  the  engineer 
dally  log  sheets  or  "trouble  reports,"  and 
perform  other  services,  which  need  not  ba 
set  out  He  was  to  receive  from  tlie  con»- 
pany  $100  per  month.  There  was  also  evi- 
dence as  to  the  services  performed  by  this 
person.  Under  the  evidence,  the  Jury  were 
authorized  to  find  that  the  person  in  ques- 
tion was  an  agent  within  the  meaning  ot 
Civil  Code  1910,  f  2258,  rather  than  a  men 
servant  The  calling  him  by  the  name  "em- 
ploy6"  In  the  contract  did  not  preclude  the 
Jury  from  finding  that  in  fact  he  was  an 
agent  On  this  ix>int  the  case  fails  within 
the  decision  in  Southern  Bell,  etc.,  Co.  ▼. 
Parker,  119  Ga.  721,  47  S.  E.  194,  rather  than 
within  that  in  Smith  v.  Southern  Ry.  Co., 
132  Oa.  57,  63  S.  E.  801.  In  the  latter  caas 
the  person  In  question  was  a  derk  In  tha 
office  of  the  station  agent  of  the  company. 

[4]  4.  Some  of  the  grounds  of  alleged  er- 
ror were  expressly  abandoned  by  counsel  for 
the  plaintiff  in  error  in  their  brief,  and  need 
not  be  discussed.  The  charge  was  not  be- 
yond the  range  of  criticism  in  some  respects. 
But  when  considered  as  a  whole,  especially 
in  the  absence  of  any  written  request,  none 
of  the  parts  of  it  complained  of  constituta 
reversible  error  for  the  reasons  assigned. 
The  evidence  was  sufficient  to  support  the 
verdict. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(U  da.  App.  a» 
KAPLAN  et  al  y.  COLUEB.    (Na  6002.) 
(Court  of  Appeals  of  Georgia.    July  80,  191SJ 

(Syllahu*  (v  the  Court.) 

Sales  €=9472— Conditionai.  Sauk  Contract 
— FAiLtiBE  TO  Recobd— Gift. 

Where  personal  property  is  sold  and  deliv- 
ered with  the  condition  affixed  to  the  sale  that 
the  title  thereto  is  to  remain  in  the  Tend<» 
until  the  purchase  price  shall  have  been  paid. 
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and  the  reservation  of  title  is  evidenced  by  a 
sufficient  written  contract,  which  the  vendor 
fails  to  record  within  30  days  after  the  date 
thereof,  the  vendor  may  nevertheless  recover 
the  property  from  one  who  acquired  it  from  the 
vendee  by  gift  and  for  no  valuable  considera- 
tion, even  where  the  person  who  thus  obtained 
the  property  by  gift  had  no  actual  knowledge, 
at  the  time  the  gift  was  made,  that  title  was 
in  the  original  vendor. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  Si  136ft-1376;    Dec.  Dig.  <8=»472.] 

Error  from  Munldpal  Court  of  Macon; 
Augustin  Daly,  Judge. 

Action  by  H.  D.  Kaplan  and  others  against 
E3.  B.  ColUer.  Judgment  for  defendant,  and 
plaintiffs  bring  error.     Heversed. 

Harris  &  Harris  and  M.  J.  Wltman,  all  of 
Macon,  for  plaintiffs  in  error.  W.  H.  Martin, 
Jr.,  of  Macon,  for  defendant  In  error. 


WADE,  J.  Where  personal  property  is 
sold  with  the  condition  that  the  title  thereto 
shall  remain  in  the  vendor  until  the  purchase 
price  has  been  paid,  the  reservation  of  title 
most  be  evidenced  in  writing  in  order  to  be 
valid  as  against  "third  parties"  (Civil  Code,  § 
3318),  and— 

"conditional  bills  of  sale  mast  be  recorded 
within  thirty  days  from  their  date,  and  in 
other  respects  shall  be  governed  by  the  laws 
relating  to  the  registration  of  mortgages."  Cir- 
11  Code,  t  3319. 

Mortgages,  "as  against  the  interests  of  third 
parties  acting  in  good  faith  and  without  notice, 
who  may  have  acquired  a  transfer  or  lien  bind- 
ing the  same  ptoperty,  take  effect  only  from 
the  time  they  are  filed  for  record  in  the  clerk's 
office."    Civil  Code,  {  3320. 

It  will  be  seen  that  section  3818,  supra, 
proyides  that  bills  of  sale  shall  be  governed 
by  the  laws  rdating  to  the  registration  of 
mortgages^ 

In  Harv^  t.  Sanders,  107  Ga.  740,  33  S.  E. 
718,  the  Supreme  Court  said: 

"The  registry  act  of  1889  [which  includes 
section  3320  of  the  Code  of  1910]  was  intended 
not  only  for  the  protection  of  innocent  creditors 
who  might  acquire  liens  or  transfers  of  prop- 
erty of  a  defendant  in  fi.  fa.  to  secure  their 
debts,  bat  also  for  the  protection  of  bona  fide 
purchasers  for  value  who  obtain  title  to  such 
property  by  absolute  deed." 

And  In  Toole  v.  Toole,  107  Ga.  472,  477,  33 
S.  E.  686,  687,  the  Supreme  Court  said  that 
the  holder  of  a  voluntary  deed  "does  not  oc- 
cupy the  position  of  a  bona  fide  purchaser," 
and  the  court  quoted  with  approval  from 
Webb  on  Kecord  of  TlUe,  {  204,  as  follows: 

"The  purchaser  protected  nnder  the  recording 
acts  must  be  one  who  acquired  his  right  for  a 
valuable  consideration.  If  be  be  a  mere  volun- 
teer whose  titie  has  been  derived  by  gift,  in- 
heritance, devise,  or  some  kindred  mode,  he 
does  not  come  within  the  term  'purchaser  as 
used  in  these  statutes." 

Again,  in  Finch  v.  Woods,  113  Ga.  996,  39 
S.  E.  418,  the  Supreme  Court  said  that: 

"The  registry  laws  were  not  intended  for  the 
protection  of  those  who  claim  under  voluntary 
conveyances."  ' 


See,  also,  Martin  v.  White,  115  Ga.  866, 
42  S.  E.  279.  This  court  held  in  Tremere  v. 
Barfleld,  12  Ga.  App.  774,  78  S.  E.  729,  that: 

"Where  personal  property  is  sold,  with  the 
condition  afiized  to  the  sale  that  title  is  to  re- 
main in  the  vendor  until  the  purchase  money  is 
paid,  the  reservation  of  titie  must  be  in  writ- 
ing and  recorded  within  30  days  from  the  date 
of  its  execution,  in  order  to  be  valid  against 
a  third  person  who,  without  actual  notice  of 
the  reservation  of  title,  parts  with  money  or 
other  tiling  of  value  upon  the  faith  of  the 
vendee's  apparent  unconditional  ownership  of 
the  property,  and  in  consideration  therefor  re- 
ceives from  the  vendee  a  bill  of  sale  to  the 
property  to  secure  the  debt,  and  records  it  in 
the  manner  prescribed  by  law.'  One  who,  in 
consideration  of  the  execution  of  such  a  bill  of 
sale,  surrenders  to  the  vendee  a  valid  mortgage 
on  other  property,  and  cancels  the  debt  evi- 
denced thereby,  is  a  third  person,  within  the 
meaning  of  section  3318  of  the  Civil  Code." 

And  in  the  same  case  the  oonrt  said: 
"Section  3319  provides:  'Conditional  bills 
of  sale  must  be  recorded  within  thirty  days 
from  their  date,  and  in  other  respects  shall  be 
governed  by  the  laws  relating  to  the  registra- 
tion of  mortgages.'  Hence  a  seller  of  per- 
sonal property,  who  reserves  titie  in  writing 
until  the  purchase  money  has  been  paid,  but 
who  fails  to  properly  record  the  reservation 
ojE  titie,  loses  his  right  to  enforce  his  reserva- 
tion of  title  against  third  persons  who  in  good 
faith  part  with  money  or  other  thing  of  value 
upon  the  faith  of  the  apparent  unconditional 
ownership  of  the  property  by  the  vendee,  and 
without  actual  or  constructive  notice  of  the 
vendor's  reservation  of  title.  As  to  all  such 
persons,  the  vendee  is  to  be  treated  as  having 
the  absolute  unconditional  title  to  the  property ; 
but  as  between  the  parties  themselves  and  per- 
sons who  have  notice  the  reservation  of  title 
is  good  whether  recorded  or  not.  Hill  v.  Lud- 
den.  113  Ga.  320,  38  S.  E.  752.  In  order, 
however,  for  third  persons  to  acquire  priority 
over  a  vendor  who  has  failed  to  record  his 
reservation  of  title,  it  must  appear  that  sudi 
person  has  parted  with  something  of  value  on 
the  faith  of  the  vendee's  apparent  ownership 
of  the  property." 

See,  also,  Reisman  v.  Wester,  10  Ga.  App. 
96,  72  S.  E.  942,  where  a  vendor  who  faUed 
to  record  his  reservation  of  title  suffered  be- 
cause credit  had  been  extended  to  a  donee  of 
the  vendee  on  the  faith  of  his  apparent  own- 
ership of  the  property  sold  to  her  husband. 
Again,  this  court  held  in  Phillips  &  Crew  Co. 
V.  Drake,  13  Ga.  App.  764,  79  S.  B.  952,  that 
where  one'  sold  property  under  a  contract  of 
conditional  sale  and  delivered  It  over  into 
possession  of  the  vendee  without  recording 
the  contract,  he  took  the  risk  of  the  acquisi- 
tion of  a  Judgment  lien  against  the  property 
by  other  creditors  of  the  defendant  The 
court  said: 

"The  owner  of  personal  property  sold  on 
conditional  sale  cannot  withhold  the  contract 
from  record,  and  then  enforce  the  reservation 
of  title  against  one  who  subsequently  obtains  a 
lien  at  a  time  when  the  defendant  is  apparentiy 
clothed  with  the  absolute  title  to  the  property." 

Construing  these  several  decisions  togeth- 
er, and  many  others  of  like  Import,  It  may 
be  concluded  that,  where  the  owner  of  per- 
sonal property  sells  it  on  conditional  sale, 
and  withholds  the  contract  from  record,  he 
would  be   unable,   as   against  one   who  ob- 
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tains  a  lien  or  a  transfer  for  value  at  a 
time  when  the  vendee  Is  apparently  clothed 
with  the  absolute  title  to  the  property,  to 
enforce  any  rights  under  his  retention  of 
title  contract;  but  where  the  person  in  pos- 
session of  the  property,  the  title  to  which  is 
reserved  by  the  vendor,  acquires  the  prop- 
erty merely  by  gift  or  for  no  valuable  consid- 
eration, the  vendor  may  still  assert  his  rights 
as  against  the  holder,  notwithstanding  his 
failure  to  comply  with  the  registration  laws. 
In  other  words,  the  "third  parties"  protected 
by  the  proper  execution  and  registration  of 
a  retention  of  title  contract  are  not  those 
whose  title  has  been  acquired  by  gift,  and 
who  have  parted  with  no  valuable  considera- 
tion therefor. 

The  facts  disclosed  by  the  record  In  this 
case  were  as  follows:  The  plaintiffs  (who 
are  the  plalntitTs  In  error  here)  sold  to 
Charles  Collier,  the  husband  of  the  defend- 
ant, two  diamond  earrings  on  September  20, 
1912,  for  $265,  for  which  Collier  gave  them 
on  that  date,  when  the  earrings  were  deliv- 
ered to  him,  a  note  due  after  date,  reserv- 
ing title  In  the  vendor,  which  was  filed  for 
record  in  the  clerk's  ofBce  of  Bibb  superior 
court  on  October  14,  1912,  and  recorded  on 
the  following  day.  On  October  9,  1912,  the 
plaintiffs,  H.  D.  Kaplan  and  Henry  Kaplan, 
having  heard  nothing  from  Charles  Collier, 
and  having  received  no  payment  from  him, 
went  to  his  house  and  found  him  sitting  ou 
the  porch  with  his  wife,  the  defendant,  Mrs. 
Ella  Butts  Corner.  H.  D.  Kaplan  testified 
that  he  went  on  the  porch  with  the  note  la 
his  hand,  and  said  to  Charles  Collier: 

"Well,  what  are  yon  going  to  do  about  the 
earrings?"  And  that  Collier  "turned  to  his 
wife  and  asked  her  what  he  should  do  about  it 
—whether  he  should  keep  them  or  not.  His 
wife  said,  'Well,  suit  yourself;  keep  them  if 
you  want  to.'  He  stated  for  me  to  call  around 
the  next  day,  and  he  would  make  a  payment 
The  defendant  in  this  case  [the  wife  of  Collier] 
was  sitting  next  to  Charles  Collier,  within  four 
or  five  feet  from  me.  We  left,  and  on  the 
next  day  he  made  a  payment  of  $26.  He  made 
regular  payments  on  the  earrings  up  to  August 
25,  1913,  which  is  the  date  of  his  last  payment 
to  me." 

This  witness  further  testified  that  in  May, 
1914,  be  went  to  see  Mrs.  Collier  and  In- 
quired what  she  intended  to  do  about  the 
earrings,  informing  her  that  Charles  Collier 
had  failed  to  make  the  payments,  and — 
"that  she  also  was  not  making  regular  pay- 
ments. She  had  made  two  or  three  payments 
since  Collier  made  his  last  payment  ou  August 
25,  1918." 

The  defendant  replied  that  her  husband 
bad  left  her  without  any  money,  and  she 
was  unable  to  make  any  payments  just  then, 
that  she  knew  that  there  was  a  balance  due 
on  the  earrings,  and  she  would  pay  some- 
thing every  month.  The  witness  told  the  de- 
fendant to  see  his  attorneys  and  make  some 
arrangement  with  them,  but  this  she  failed 
to  do.  Henry  Kaplan  identified  the  earrings 
obtained  by  the  sheriff  from  the  defendant 
as  the  earrings  delivered  to  Charles  Collier 


on  September  20,  1912,  and  described  in  the 
retention  of  title  note,  signed  by  Collier  on 
that  date,  which  was  introduced  In  evidence. 
His  testimony  was  in  accord  with  that  of 
H.  D.  Kaplan  as  to  the  conversation  between 
H.  D.  Kaplan  and  Charles  Collier  ana  the  de- 
fendant on  October  9,  1912,  and  be  added 
that  in  the  early  part  of  1914  the  defendant 
herself  came  to  his  store  and  stated  to  him 
that  her  husband  was  in  trouble,  and  be  then 
warned  her  not  to  sell  the  diamond  earriniu 
belonging  to  himself  and  H.  D.  Kaplan,  since 
the  full  purchase  price  had  not  been  paid, 
and  she  admitted  that  she  knew  tbe  earrings 
had  not  been  paid  for,  and  indicated  her  in- 
tention not  to  sell  them.  Another  witness 
testified  that  he  had  made  three  cxiUections 
for  the  plaintiffs  from  the  defendant  on  the 
diamond  earrings  in  controversy  (on  Decem- 
ber 6,  191.3,  $5 ;  December  15,  1913,  $6,  Feb- 
ruary 5,  1914,  $2),  and  that  these  amounts 
were  paid  to  him  for  the  plaintiffs  by  the 
defendant  in  person.  It  was  admitted  that 
the  earrings  sued  for  were  in  the  possession 
of  the  defendant  at  the  time  snit  was  insti- 
tuted, and  it  was  further  admitted  that  be- 
fore suit  a  demand  waS'  made  by  tbe  plahi- 
tlffs  on  the  defendant  for  the  return  of  the 
earrings,  and  that  she  refused  to  return 
them.  The  defendant  herself  testified  that 
in  the  early  part  of  September,  1912,  her 
husband,  Charles  Collier,  gave  the  rin.es  to 
her  as  a  present,  and  that  she  knew  nothing 
of  any  claim  In  favor  of  the  plaintiffs  for 
the  purchase  money  of  the  earrings  until 
H.  D.  Kaplan  spoke  to  her  about  them  in 
May,  1914.  She  further  testified  that  the 
only  conversation  which  occurred  between  IL 
D.  Kaplan,  her  husband,  and  herself,  on  the 
porch  at  her  home,  that  she  recalled,  was 
that  H.  D.  Kaplan  asked  Charles  Collier  to 
make  him  a  payment  on  the  earrings,  and 
that  Collier  told  Kaplan  to  come  to  his  place 
of  business  on  the  following  day,  and  he 
would  do  so.  She  denied  that  she  bad  ever 
told  Henry  Kaplan  in  bis  store  that  sbe  knew 
the  diamond  earrings  had  not  been  ];>ald  for, 
and  that  she  would  not  sell  them,  and  said 
that  she  made  only  one  payment  on  them; 
that  this  payment  was  made  some  time  in 
February,  1914;  that  Charles  Collier  left 
the  money  with  her  for  this  payment,  bat 
she  did  not  know  what  the  payment  was  for. 
Bhe  further  testified  that  she  and  Gharies 
Collier  were  not  then  living  together,  having 
separated  in  April,  1814.  This  was  the 
entire  evidence,  and,^  on  motion  of  the  de- 
fendant's counsel,  the  court  directed  a  ver- 
dict in  her  favor,  whereupon  the  plaintiffs 
brought  the  case  to  this  court  for  review. 

The  court  erred  in  directing  a  verdict  in 
favor  of  tbe  defendant.  On  the  evidence  snb- 
mitted  a  verdict  might,  without  error,  have 
been  directed  in  behalf  of  the  plaintlila  Col- 
lier could  not  convey  by  gift  any  better  title 
than  he  himself  possessed,  and,  under  tbe 
provisions  of  the  note  Introduced  in  evidence^ 
he  had  no  title  to  the  earrings  at  the  time  be 
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delivered  tbem  to  bis  wife  as  a  gift  The 
fact  that  the  Vendors  failed  to  record  their 
retention  of  title  contract  would,  of  course, 
have  destroyed  their  rights  under  the  con- 
tract so  far  as  recovery  of  the  property  de- 
scribed therein  might  be  concerned  if  Charles 
Collier  had  hypothecated  the  earrings  to 
some  third  person  for  a  loan,  or  had  mort- 
gaged them,  or  had  effected  a  sale  or  trans- 
fer of  the  property  to  some  third  person, 
without  knowledge  of  the  fact  that  the  title 
to  the  property  was  not  in  blm.  As  indicat- 
ed by  numerous  rulings  of  the  Supreme  Court 
and  of  this  court,  the  purpose  of  the  Kegis- 
traUon  Act,  including  the  provision  requir- 
ing the  record  of  a  conditional  bill  of  sale, 
is  to  protect  those  who  acquire  Ileus  on  the 
property  or  a  transfer  of  the  title  thereto 
for  a  valuable  consideration;  and  certainly, 
where  one  acquires  possession  of  personal 
property  by  gift  only,  the  donee,  having  part- 
ed with  notUng  of  value  in  order  to  acquire 
the  property,  cannot  rdy  upon  the  registra- 
tion laws  in  order  to  defeat  the  title  of  the 
vendor.  Mr&  Collier  did  not  contend  that 
she  was  a  purchaser  for  value  or  Iiad  parted 
with  anything  of  value  to  acquire  the  proper- 
ty sued  for,  the  identity  of  the  property  was 
clearly  established,  and  the  fact  that  the 
property  had  been  purchased  from  the  plain- 
tiffs by  her  husband  under  a  retention  of 
title  contract,  and  that  a  balance  yet  re- 
mained unpaid  of  the  purchase  money. 
Under  these  facta,  since  Mrs.  Collier  was 
not  one  of  the  "third  parties"  protected 
by  the  Registration  Act,  what  claim  of  ti- 
tle could  she  in  equity  and  good  conscience 
maintain  against  the  plaintiffs,  who  made 
the  conditional  sale  to  her  husband  and 
who  were  yet  unpaid?  Failure  to  record  a 
conditional  bill  of  sale  results  In  the  loss  of 
Che  vendor's  rights  in  the  property  only 
where,  because  of  his  negligence  In  this  re- 
spect, some  innocent  v^reon,  or  a  person  with- 
out either  actual  or  constructive  legal  notice, 
in  good  faith  obtains  for  a  valuable  con- 
sideration a  transfer  or  lien  on  the  same 
property;  and  this  loss  falls  on  the  ven- 
dor by  way  of  a  penalty  for  his  negligence, 
and  as  a  matter  of  wise  public  policy,  in 
conformity  with  the  practical  and  equita- 
ble rule  that  where  one  of  two  innocent  ver- 
Bons  must  suffer,  the  loss  should  fall  upon 
that  one  whose  negligence  made  such  a  loss 
possible.  ClvU  Code,  t  4537.  Mrs.  ColUer 
was  not  an  innocent  purchaser,  and  did  not 
acquire  for  a  valuable  consideration  a  trans- 
fer or  lien  binding  the  property  sold  by  the 
plaintiffs  to  her  husband. 

It  is  unnecessary  to  discuss  the  legal  effect 
of  a  sale  from  husband  to  wife,  since  noth- 
ing of  that  sort  appears  in  this  case.  As 
between  the  parties  to  the  contract,  the  res- 
ervation of  title  would  be  good,  though  un- 
recorded, and  no  reason  exists  why  one  ob- 
taining the  property  from  the  vendee  by  gift 


should  not  occupy  precisely  the  same  position 
that  the  vendee  himself  would  occupy. 
Judgment  reversed. 

RTJSSELIj,  O.  J.  (concurring  specially). 
I  agree  that  the  Judgment  of  the  lower  court 
in  directing  a  verdict  should  he  reversed,  but 
I  do  not  concur  in  all  that  is  said  in  the 
opinion  of  the  majority  of  the  court.  It  ap- 
pears to  me  that  the  bona  fides  of  the  gift 
from  Collier  to  his  wl£e  is  unquestioned.  It 
is  likewise  undisputed  that  the  uncondition- 
al bill  of  sale  was  not  recorded  within  the 
30  days  provided  by  law.  The  case  in  my 
opinion  is  not  altogether  dissimilar  to  that  of 
Relsman  v.  Wester,  10  Ga.  App.  96,  T2  S.  B. 
012,  in  wtildi  this  court  held  that  a  piano 
which  had  been  sold  upon  the  installment 
plan,  and  the  tlUe  to  which  had  been  re- 
served by  Wester,  was  subject  to  the  Hen  of 
a  judgment  obtained  against  Mrs.  Taylor, 
whose  only  title  had  been  acquired  by .  gift 
from  her  husband,  the  purchaser  under  an 
unrecorded  reservation  of  title.  It  is  trre 
that  the  decision  in  that  case  is  based  partly, 
upon  the  fact  that  Wester,  by  failing  to  re- 
cord his  reservation  of  title,  placed  it  in  the 
power  of  Mrs.  Taylor  to  obtain  credit  from 
Relsman,  but  the  principle  that  a  wife  may, 
by.  gift,  acquire  title  from  her  husband,  and 
that  the  original  vendor  may  part  with  his 
title  (making  the  sale  in  effect  merely  a 
sale  upon  account)  by  falling  to  record  his 
reservation  of  title  within  time,  was  clearly 
recognized.  As  said  by  the  Supreme  Court 
in  the  case  of  Southern  Iron,  etc.,  Co.  v. 
Voyles,  138  Ga.  262,  75  8.  E.  248,  41  L.  R.  A 
(N.  S.)  375,  Ann.  Cas.  1913D,  369: 

"When  one  nndertakes  to  circumvent  the 
rights  of  others  by  the  dsaertion  of  a  superior 
right,  accruing  solely  from  compliance  with  a 
statute  conferring  guperiority,  he  must  show 
full  and  complete  compliance  with  the  statute." 

The  vendor  in  the  present  case  was  ap- 
prised, by  the  nature  of  the  articles  purchas- 
ed, that  they  were  probably  Intended  for  a 
gift,  and  this  affords  an  additional  reason 
why  the  vendors  should  have  been  prompt  in 
having  the  contract  of  conditional  sale  put  to 
record  if  they  intended  to  reserve  title.  One 
who  sells  diamond  earrings  to  a  man  who  is 
not  engaged  in  the  sale  of  jew^ry  must  nat- 
urally Infer  that  they  are  purchased  with  the 
idea  of  giving  them  to  some  one.  That  this 
fact  is  judicially  of  some  significance  is  rec- 
ognized in  Re  Prlegle  Paint  Co.  (D.  C.)  175 
Fed.  586,  587,  and  in  Re  Garcewich,  115  Fed. 
87-89,  63  O.  C.  A  510.  In  my  opinion  the 
plaintiffs  in  the  lower  court  were  charged 
with  notice  that  the  diamond  earrings  were 
purchased  by  Collier  to  be  by  him  given  to 
his  wife  or  some  other  woman;  and  this  was 
wholly  inconsistent  with  their  reservation  of 
title,  unless  they  promptly  complied  with  the 
strict  letter  of  the  law  with  reference  to  the 
recording  of  the  reservation  of  title. 
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(16  Ga.  App.  832) 
SEABOARD  AIR  LINE  RT.  v.  PARISH. 
(No.  6209.) 
(Court  of  Appeals  of  Georgia.    July  30,  1915.) 

(Hyllabut  by  the  Court.) 

1.  Railroads  €=>446— Kuxino  of  Animals 
— Pbesumptign  of  Neolioence — Kebuital 
— Question  fob  Juby. 

In  a  suit  against  a  railroad  company  for 
killing  stock  by  the  running  of  its  locomotive 
and  cars,  where  there  was  evidence  that  tlie 
animal  had  for  some  time  been  feeding  near 
the  track,  that  the  track  at  this  point  was 
straight  and  the  country  flat,  without  any  bush- 
es or  deep  ravines,  that  when  the  animal  started 
to  cross  the  track  the  train  did  not  slacken  its 
speed,  and  that  no  whistle  was  blown  or  bell 
rung,  it  was  a  question  for  the  jury  to  deter- 
mine whether  the  rai'lroad  had  successfully  re- 
butted the  presumption  of  negligence  which  arose 
after  the  animal  bad  been  killed  by  one  of  Its 
trains.  Darien  &  Western  R.  Co.  v.  Thomas, 
125  Ga.  801.  54  S.  E.  692;  Western  &  Atlantic 
R.  Co.  V.  Smith,  15  Ga.  App.  289,  82  S.  B. 
906:  Atlantic  Coast  Line  R.  Co.  t.  Chastain, 
16  Ga.  App.  707,  84  S.  E.  167. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
(3ent  Dig.  $§  1627-1641;    Dea  Dig.  <S=>iiG^ 

2.  Railboads  ®=>44(&— KitUNa  Animals- 
Negligence— Pboximatk   Cause— Question 

FOB  JUBT. 

It  was  also  for  the  jur^  to  determine  wheth- 
er, under  the  facts  of  this  case,  the  railroad 
company  was  negligent  in  having  an  unprotect- 
ed and  dangerous  well,  and  whether  such  neg- 
ligence was  the  proximate  cause  of  the  killing 
of  the  plaintiff's  p\g. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1627-1641  j   Dec.  Dig,  «=»446.1 

Wade,  J.,  dissenting. 

Error  from  Superior  Oonrt,  Bryan  Coun- 
ty ;  W.  W.  Shepard,  Judge. 

Action  by  H.  A.  Parish  against  the  Sea- 
board Air  Iilne  Railway.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Anderson,  Cann  &  Cann,  of  Savannah,  for 
plaintiff  In  error.  J.  P.  Dukes,  of  Pembroke, 
for  defendant  in  error. 

BROXLES,  J.   Judgment  affirmed. 

WADE,  J.,  dissents. 


as  Oa.  App.  6M) 

REYNOLDS  Y.  STARKS  (two  eases). 

(Nos.  6166,  6167.) 

(Court  of  Appeals  of  Georgia.    July  29,  1915.) 

(Byttalu*  hu  the  Court.) 

1.  HtlSBAND    AND    WiFE    «=»87    —    DEBT    OF 
WlFB— SUBETT  FOB  UUSBAND. 

While  a  wife  cannot  legally  become  surety 
for  her  husband's  debt,  yet  where  she  and  be 
jointly  sign  a  promissory  note  for  clothing, 
hats,  etc.,  for  herself  and  their  children,  he 
and  she  become  joint  debtors.  There  is  no  ele- 
ment of  suretyship  on  the  part  of  one  for  the 
other.  The  wife,  in  such  a  case,  does  not  under- 
take to  pay  the  debt  of  her  huslnind ;  her  under- 
taking IS  to  pay  her  own  debt,  one  which  she 


has  made  her  own  by  sharing  in  the  considera- 
tion and  by  uniting  in  the  joint  contract  to  paj 
the  whole  sum.  Schofield  v.  Jones,  85  Ga.  S16, 
824.  11  S.  a  lOaa ;  Waldrop  v.  Veal.  89  Ga. 
306  (1),  15  S.  E.  310.  See,  also.  Connerat  r. 
Goldsmith,  6  Ga.  14. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {§  846-358,  798;  Dee.  Dig.  <8=> 
87.] 

2.  Appeal  and  Ebbob  ®=>1002— Fikdino  or 
Fact— Evidence. 

Where  the  parol  evidence  introduced  is  con- 
flicting as  to  whether  the  debt  was  the  busband'a 
or  the  wife's,  the  determination  of  that  questiori 
by  the  jury  will  not  be  interfered  with. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3935-3937;  Dec  Dig.  €=> 
1002.] 

3.  Petition 'fob  Cebtiorabi. 

The  judge  of  the  superior  court  did  not  err 
in  dismissing  the  petition  for  certiorari. 

Error  from  Superior  Cooirt,  Chattooga 
County ;  Moses  Wright,  Judge. 

Actions  between  Mrs.  M.  F.  Reynolds  and 
Mrs.  M.  E.  Starks.  From  the  Judgments,  Mrs. 
Reynolds  brings  error.    Affirmed. 

C.  D.  Rivers,  of  Summervllle,  for  plaintia 
in  error.  J.  M.  Bellah,  of  Summerville,  for 
defendant  in  error. 

BROXLES,  J.    Judgment  affirmed. 

"^^         (16  Ga.  App.  608) 
SMITH  T.  J.  F.  BROWN  &  CO.     (No.  61J») 
(Court  of  Appeals  of  Georgia.    July  29.  1915.) 
(Svllaiut  hv  the  Court.) 

1.  Husband  and  Wife  iS=>S6— Mabeied  Wo- 
man-Liability ON  Contract. 

There  was  sufficient  evidence  to  authorize 
the  jury's  finding  that  credit  for  the  goods  in- 
cluded in  the  account  sued  on  was  extended  by 
the  plaintiff  to  the  defendant  (a  married  woman) 
in  her  individual  capacity,  and  that  she  was 
liable  for  the  same.  See  Connerat  v.  Gold- 
smith, 6  Ga.  14;  Mitchell  y.  Treanor,  U  Ga. 
324  (3,4),  56  Am.  Dea  421;  Scofield  v.  Jones. 
85  Ga.  816,  824,  11  S.  E.  1032;  Goodsoa  v. 
Powell.  9  Ga.  App.  497,  71  S.  E  765 ;  Reyn- 
olds T.  Starks,  supra,  this  day  decided. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §§  342-345;  Dec.  Dig.  «=» 
86.] 

2.  Verdict  and  Denial  of  New  Tbial  Ap- 
proved. 

The  evidence  authorized  the  verdict 
There  was  no  material  error  of  law,  and  the 
judgment  of  the  appellate  division  of  the  ma- 
uicipal  court  refusing  a  new  trial,  is  af&rmed. 

Russell,  C.  J.,  dissenting. 

Error  from  Municipal  Court  of  Atlanta. 

Action  by  J.  F.  Brown  &  Co.  against  Mrs. 
J.  H.  Smith.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

John  F.  Metbvln,  of  Atlanta,  for  plain- 
tiff in  error.  Dillon,  Burress  &  Kobak,  of  At- 
lanta, for  defendant  in  error. 


BROXLES,  J.    Affirmed. 
RUSSELL,  C.  J.,  dissents. 
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(16  Oa.  App.  803) 

BROWN  T.   STATE,     (No.  6160.) 

(Court  of  Appeals  of  Georgia.    July  29,  1915.) 

(SyUahiu  ly  the  Court.) 

BiGAMT     ®=>11  — MABBIAGB  — PBESUMPTION  — 

Evidence. 

The  charge  of  the  court  was  not  for  any 
reason  assigned  erroneous,  the  evidence  au- 
thorized the  conviction  of  the  accused,  and  the 
trial  judge  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Bigamy, 
Cent.  Dig.  jig  50-53;    Dec.  Dig.  «8=»11.] 

Error  from  Superior  Court,  Turner  Coun- 
ty;  B.  B.  Cox,  Judge. 

Joe  Brown  was  convicted  of  bigamy,  and 
brings  error.    Affirmed. 

B.  Ij.  Tipton  and  J.  A  Comer,  botli  of  Ash- 
bum,  for  plaintifF  in  error.  R.  C.  Bell,  Sol. 
Gen.,  of  Cairo,  and  F.  A  Hooper,  of  Atlanta, 
for  tbe  State. 

RUSSELI^  C.  3.  Tbe  defendant  was  in- 
dicted for  the  offense  of  bigamy;  the  charge 
being  that,  wlUle  be  was  lawfully  married  to 
one  Rutb  Sanders,  be  unlawfully  married 
one  Willola  Bland,  knowing  that  his  lawful 
wife,  Rntli,  was  living.  Tbe  defendant  plac- 
ed his  defense  upon  tbe  contention  that  be 
could  not  be  convicted  of  tbe  charge  in  tbe 
Indictment,  but  that,  if  he  was  guilty  of  big- 
amy, tbe  crime  consisted  in  marrying  Willola 
Bland  while  a  previous  wife.  Oka  Berry 
Pearce,  was  still  living.  In  other  words,  tbe 
defense  seems  to  consist  of  a  set-off  of  one 
bigamy  against  another;  .for,  although  the 
defendant  attempted  to  excuse  bis  marriage 
to  Willola  Bland  on  tbe  ground  of  fear,  no 
facts  are  stated  wblcb  tend  to  show  that  the 
marriage  wltb  ber  was  Induced  by  duress. 
Tbe  record  does  not  disclose  that  tbe  defend- 
ant was  as  ardent  an  imitator  of  Solomon  as 
was  Norman  in  Norman  v.  Goode,  118  Ga. 
121,  38  S.  E.  317,  and  it  may  be  that  this  re- 
sults merely  from  tbe  fact  that  tbe  evidence 
does  not  extend  over  so  long  a  period  of  time 
as  in  Norman's  Case,  for  in  the  rapidity  of 
tbe  defendant's  matrimonial  adventures  his 
speed  far  exceeded  that  of  Norman.  From 
1865  to  1898,  and  ranging  impartially  through 
tbe  states  of  Florida,  Georgia,  and  Kentucky, 
Norman  took  six  womoi  for  better  or  for 
worse.  It  appears  from  the  record  now  be- 
fore us  that  tbe  defendant  was  contented  to 
restrict  his  efforts  to  tbe  territorial  limits  of 
a  single  state,  and  that  within  a  few  days 
more  than  three  years  (according  to  bis  state- 
ment) he  entered  into  three  separate  matri- 
monial contracts;  tbe  last  two  ceremonies 
being  performed  within  four  days  of  each 
other.  The  Jury,  however,  evidently  discred- 
ited bis  statement  as  to  the  alleged  first  mar- 
riage, as  they  had  tbe  right  to  do;  and  the 
qoestion  therefore  arises  as  to  whether  there 
was  sufficient  testimony  to  authorize  a  find- 
ing in  tbe.  first  place  tbat  he  was  married  to 
one  Oka  Berry  Pearce  before  his  marriage  to 


Ruth  Sanders,  and  In  the  second  place  that 
Oka  Berry  Pearce  was  alive  at  the  time  of 
tbe  latter  marriage. 

The  state  having  charged  that  Ruth  San- 
ders wa«  the  lawful  wife  of  tbe  accused  at 
the  time  that  he  was  married  to  Willola 
Bland,  the  prosecution  would  have  failed, 
had  it  been  shown  that  Rutb  Sanders  was  in 
fact  not  the  lawful  wife  of  the  accused,  for 
the  reason  that  the  marriage  to  her  was  void, 
in  that  the  accused  already  bad  a  lawful  wife 
at  tbe  time  of  tbe  marriage  to  Ruth  Sanders. 
See  Norman  v.  Goode,  supra.  The  defendant 
introduced  a  certificate  from  the  court  of  or- 
dinary of  Stewart  county,  showing  that  a 
marriage  license  issued  and  that  a  marriage 
was  solemnized  between  one  J.  L.  Brown  and 
Oka  Berry  Pearce  on  December  23,  1910. 
However,  outside  of  the  defendant's  state- 
ment, there  is  nothing  to  show  that  the  de- 
fendant was  ever  in  Stewart  county,  or  that 
he  was  the  {mrson  who  married  Oka  Berry 
Pearce;  nor  is  there  any  testimony  to  show 
tbat  the  person  whom  he  carried  to  the  homes 
of  his  brother-in-law  and  bis  sister,  and  who 
was  held  out  as  his  wife,  was  named  Oka 
Berry  Pearce,  or  bad  borne  tbat  name.  The 
testimony  of  the  defendant's  brother-in-law 
and  of  bis  sister  goes  no  further  than 
tbat  the  defendant  brought  a  woman  with 
him  to  their  respective  homes,  who  be  said 
was  his  wife  and  who  admitted  that  she  was 
his  wife ;  and  even  if  it  were  to  be  presumed, 
from  tbe  circumstances  of  cohabitation  and 
repute  testified  to  by  Mitchell,  the  brother- 
in-law,  and  by  Mrs.  Barrett,  the  sister,  of 
tbe  accused,  that  a  marriage  bad  taken  place 
between  Brown  and  bis  companion,  still  "tbe 
presumption  of  law,  founded  on  cohabitation 
and  repute,  that  a  marriage  had  taken  place, 
will  not  prevail  over  proof  of  a  subsequent 
marriage  in  fact  by  one  of  tbe  parties  witb  a 
third  person."  Norman  v.  Goode,  113  Ga. 
121  (2),  38  S.  B.  317. 

Under  this  rule  the  presumption  tbat  tbe 
woman  accompanying  Brown  was  bis  wife. 
In  tbe  absence  of  any  proof  identifying  her 
as  Oka  Berry  Pearce,  was  compelled  to  yield 
to  tbe  positive  proof  of  the  marriage  witb 
Rutb  Sanders.  Furthermore,  the  witness 
Mltdiell  testified  that  the  defendant  stated, 
at  a  period  prior  to  the  marriage  with  Ruth 
Sanders,  that  the  wife  who  visited  his  house 
was  dead.  According  to  this  witness,  who 
was  tbe  defendant's  brother-in-law,  tbe  state- 
ment of  the  accused  that  his  wife  was  dead 
was  made  the  May  previous  to  the  January 
in  which  the  two  marriages  of  tbe  defend- 
ant referred  to  in  the  indictment  were  enter- 
ed into.  It  is  true  that  the  defendant's  sis- 
ter testified  that  she  did  not  know  whether 
the  wife  he  brought  to  her  house  was  alive 
or  dead,  and  the  defendant  stated  tbat  he 
got  a  letter  from  her  in  October,  1913,  in 
which  this  wife  said  "she  was  figuring  on 
joining  an  opera  troupe."     But  it  was  tbe 
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right  of  the  Jury  to  accord  the  preference  In 
credibility  to  the  defendant's  admission  to 
his  brother-in-law  that  his  wife  was  dead  In 
May,  1913.  As  we  view  It,  therefore,  the  de- 
fendant not  only  failed  to  prove  the  identity 
of  himself  and  his  putative  wife  with  the  J. 
U,  Brown  and  Olta  Berry  Pearce  who  were 
married  In  Stewart  county  in  December, 
1910,  but  even  if  It  had  been  conceded  that 
the  woman  whom  he  held  out  as  his  wife 
was  Oka  Berry  Pearce,  the  marriage  to  Ruth 
Sanders  was  still  lawful,  because,  according 
to  his  own  admission.  Oka  Berry  Pearce  was 
dead  at  the  time  of  the  second  marriage.  It 
Is  evident  the  Jury  did  not  believe  the  de- 
fendant's statement.  They  were  not  required 
to  do  80,  and,  omitting  the  statement,  the 
evidence  is  sufficient  to  authorize  the  con- 
viction of  the  accused. 

The  various  exceptions  to  the  charge  of 
the  court  embraced  in  seven  grounds  of  the 
amended  motion  for  a  new  trial  really  pre- 
sent but  two  points:  (1)  That  the  form  of 
some  of  the  court's  instructions  were  ex- 
pressive of  an  opinion  that  certain  essential 
facts  had  been  proved  by  the  state,  and  in 
this  connection  emphasized  certain  conten- 
tions of  riie  state;  and  (2)  that  the  court 
erred  in  charging  the  Jury  that  proof  of  a 
marriage  between  the'  defendant  and  the 
person  referred  to  in  the  indictment  as  his 
lawful  wife  would  raise  the  presumption 
that  the  marriage  contract  was  lawful.  A 
careful  consideration  of  the  exceptions  seria- 
tim, as  well  as  a  review  of  the  charge  as  a 
whole,  thoroughly  convinces  us  that  there 
is  no  merit  in  either  exception.  The  Jury 
were  fully  instructed  upon  the  theory  pre- 
sented by  the  defendant's  statement,  and  the 
charge  as  a  whole  is  a  full  and  fair  exposi- 
tion of  the  law  as  adjusted  to  the  evidence 
In  the  case,  without  the  slightest  intimation 
or  expression  of  opinion  on  the  part  of  the 
trial  Judge  as  to  what  bad  or  liad  not  been 
proved. 

Judgment  affirmed. 

(M  Oa.  App.  692) 

SOUTH   GEJOBGIA   MBRCANTTLB   CO.   v. 

LANCE. 
IiANCB    T.    SOUTH    GEORGIA   MERCAN- 
TILE CO. 
(Noa.  6578.  5579.) 
(Court  of  Appeals  of  Georgia.    July  29,  1915.) 
(BylXahut  by  th«  Courts 

1.  IlfTKBEST  «=»29— RATB— VALiniTT  OF  StAT- 
T7TB. 

Under  the  raliii|(  of  the  Supreme  Court 
on  the  questions  certified  to  that  court  by  the 
Court  of  Appeals  (143  Ga.  630,  85  S.  B.  740), 
the  trial  judge  did  not  err  in  overrulinpr  the 
third  and  fourth  icrounds  of  the  defendant's 
demurrer,  which  complained  that  the  act  of 
the  General  Assembly  approved  August  IS, 
1912  (Acts  1912,  pp.  144,  146),  is  unconstitu- 
tional. 

[Ed.  Note. — ^For  other  cases,  see  Interest,  Cent. 
Dijt.  S  60:    Dec.  Dig.  «=»29.1 


2.  Intebest  ®=s37— Rioht  to  Recovs«— Ac- 
noN  FOB  Loan— Pabtiai.  Patme.ntb. 

The  court  did  not  err  in  sustaininK  the 
first,  second,  fifth,  and  sixth  grounds  of  the 
demurrer,  in  so  far  as  they  raised  the  point 
that  the  plaintiff  could  not  sue  for  the  prin- 
cipal and  interest  set  forth  in  the  first  para- 
grapb  of  the  plaintiff's  petition,  in  which  it  is 
alleged  that  the  defendant  is  indebted  to  the 
plaintiff  in  the  sum  of  $1,028.35,  together  with 
mterest  thereon  at  the  rate  of  12  per  cent,  per 
nnnum  from  the  date  of  the  filing  of  the  peti- 
tion. 

(a)  What  the  plaintiff  "could  sue  for  was  the 
amount  of  the  loan,  to  wit,  |1,000,  with  the  le- 
gal interest  thereon  from  the  date  of  the  loan. 
crediting  the  payment  made  as  a  partial  pay- 
ment as  of  the  date  when  it  was  made."  143 
Ga.  530,  85  S.  E.  749,  supra. 

[Ed.  Note.— For  other  cases,  see  Interest,  Cent 
Dig.   IS  77,  78:    Dec.  Dig.   «=37.} 

Error  from  City  Court  of  Savannab;  Da- 
vis Freeman,  Judge. 

Action  between  the  South  Georgia  Mer- 
cantile Company  and  J.  B.  Lance.  From  the 
Judgment,  both,  parties  bring  error.  Affirm- 
ed on  both  biUs  of  exceptions. 

John  G.  Kennedy,  of  Savannah,  for  plaln- 
tifr  in  error.  Hitch  &  Denmark,  of  Savan- 
nah, for  defendant  in  error. 

WADE},  J.  Judgment  affirmed  on  both 
bills  of  exceptions. 

BROTLES,  J.,  not  presldlns. 


(U  Oa.  App.  072) 
McJENKlNS  T.   CULPEPPER.     (No.  6206.) 
(Court  of  Appeals  of  Georgia.    Aug.  4,  1913.) 
(SylUibu*  ly  the  Court.) 

ABBFTBATIOIT  and  AWABD   ^=»85— .4.CTI0N   OS 

Award— Evidence — Verdict. 

Where  a  suit  is  based  upon  an  arbitra- 
tor's award,  and  the  evidence  shows  there  was 
in  fact  no  arbitration,  and  hence  no  valid  award, 
a  verdict  for  the  plaintiff  is  not  authorized 
by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent.  Dig.  S8  434-^95,  497-S03; 
Dec.  Dig.  <&=»85.] 

Error  from  Municipal  Court  of  Atlanta. 

Action  between  J.  Ei.  McJenklns  and  E.  F. 
Culpepper.  From  the  judgment,  McJenklns 
brings  error.    Reversed. 

R.  W.  CJrenshaw,  of  Atlanta,  for  plaintiff 
in  error.  Frank  Carter,  of  Atlanta,  for  de- 
fendant in  error. 

BROTLES,  J.  Even  though  pleadings  in 
the  municipal  court  of  Atlanta  be  not  helO 
to  the  strict  nicety  of  superior  coort  i>roce- 
dure,  the  plaintiff  in  that  court  must  set 
forth  with  some  degree  of  certainty  his  cauaf 
of  action,  and,  having  done  so,  must  recover, 
if  at  all,  upon  the  cause  as  laid,  and  can- 
not recover  ui>on  a  different  and  distinct 
ground  of  liability.  Civ.  Code  1910,  |  4715. 
Powell  V.  AlfoPd,  lis  Ga.  979,  39  S.  E.  449. 
The  Instant  suit  was  brought  by  a  contractor 
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for  extra  material  and  labor  annulled  to  the 
owner  of  a  house  under  a  -contract,  which 
was  attached  to  and  made  a  part  of  the 
declaration.  One  of  the  stipulations  of  the 
contract  was  that: 

"If  any  qaestlon  or  difference  should  arise 
between  the  owner  and  the  contractor,  it  will 
be  left  to  the  architect,  and  his  decision  will 
be  final  and  binding  on  both  parties." 

The  plalntlfl  specifically  alleged  lu  his 
petition  (paragraph  7)  that: 

"Said  architect  has  decided  that  plaintiff  is 
entitled  to  compensation  for  extra  work  and 
material  furnished  at  the  prices  shown  by  item- 
ized statement  attached  to  this  petition  and' 
made  a  part  hereof,  and  marlied  'fiSzhibit  B.' " 

Plaintiff's  action  was  therefore  based  upon 
an  arbitrator's  award.  Upon  the  trial  the 
architect,  testifying  for  the  plaintiff,  swore 
that  on  or  before  September  8,  1914,  Mr.  Cul- 
p^per,  the  plaintiff,  gave  Mm  the  Itemized 
statement  of  the  claim  for  extras,  and  that  he 
inspected  the  woi^  and  O.  K'd  the  Items 
checked  on  the  list ;  that  previously,  in  the 
latter  part  of  Aiigust,  he  had  Inspected  the 
work  with  the  defendant ;  that  he  O.  K'd  the 
Items  checked  on  the  Ust  Introduced  In  evl- 
dexux,  but  that  he  did  not  undertake  to  pass 
on  any  dispute  between  the  plaintiff  and  the 
defendant;  that  he  meant  by  his  O.  K. 
merely  that  the  items  checked  had  been  done 
by  the  plaintiff,  and  that  the  amount  charged 
was,  In  his  opinion,  reasonahla  He  further 
testified  that  defendant  was  not  present  when 
tbe  plalntur  handed  him  the  Itemized  state- 
ment of  the  claim  for  extras,  and  that  the 
defendant  had  not  been  notified  to  be  present. 

From  the  above  evidence  it  Is  plainly  ap- 
parent that  there  was  no  arbitration  as  to  the 
differences  between  the  parties,  and  conse- 
quently no  valid  award,  and  that  the  appel- 
late division  of  the  municipal  court  of  Atlan- 
ta erred  in  refusing  to  grant  a  new  ttiaL 

Judgment  reversed. 


OS  Qa.  App.  646) 

GATLIN  V.  ED  MATTHEWS  &  00. 

(No.  6117.) 

<Ooort  of  Appeals  of  Oeorgia.    July  81,  1916.) 

(SpUabu*  bv  tha  Court.) 
1,  Chattel     Mobtoaqes    «=»47  —  Repleviw 
«=a59— Saubs    «=s>461—DETiNTrE— Descrip- 
tion OT  Pbopebtt— Bah.  Tboveb. 

"In  providing  that  a  mortgane  or  a  con- 
ditional bill  of  sale  shall  specify  the  property 
on  which  it  is  to  take  effect,  the  law  does  not 
require  such  a  description  as  will  serve  to  iden- 
tify the  property  without  the  aid  of  parol  evi- 
dence." Thomas  Furniture  Oo.  v.  T.  &  O. 
Co..  120  Ga.  879.  48  8.  B.  333.  -Measured  by 
this  rule,  the  description  of  the  property  sued 
for  was  sufficient,  inasmuch  as  the  purpose  of 
an  action  of  trover  is  not  so  much  to  recover 
the  specific  chattels  as  to  recover  damages 
as  for  a  conversion,  and  the  same  particu- 
larity of  description,  is  not  essential  to  the 
maintenance  of  that  action  as  is  requisite  in 


detinue.  If  the  action  for  the  possession  of 
personal  property  be  designed  rather  to  re- 
cover the  speclfie  chattels  than  damages  for 
a  conversion,  and  this  desiicn  of  the  pleader 
be  evidenced  by  supplementing  his  action  with 
a  bail  proceeding,  the  goods  should  be  described 
with  such  particularity  as  would  enable  the 
court  to  seize  the  chattels  for  which  the  suit 
is  brought  and  hold  them  fur  restitution  in  the 
event  of  final  recovery  by  the  plaintilT.  McEl- 
hannon  v.  Farmers'  Alliance  Co..  95  Ga.  670, 
22  S.  B.  686:  Leituer  v.  Strickland,  89  Ga. 
yiiS,  15  S.  E.  4C9;  Beaty  v.  Seara,  132  Ga. 
.OK!.  64  S.  E.  321;  Reeves  v.  Allgpod,  133  Ga. 
835  (3),  67  S.  B.  82;  Pepper  v.  Barnes,  7  Ga. 
App.  518-519,  67  S.  E.  218. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages. Cent.  Dig.  H  87,  88;  Dec  Dig.  «=»47; 
Replevin,  Cent  Dig.  SS  215-218 :  Dec.  Dig.  «=» 
59;  Sales.  Cent.  Dig.  i  1349;  Dec.  Dig.  «s> 
461.] 

2.  Pleading   <S=s>406— Replevin   «=>59,  97— 
Tboveb— Valx7«  of  Pbopebtt. 

Where  various  articles  of  different  kinds 
are  sued  for  in  trover,  the  value  of  each  should 
be  alleged,  or  at  lease  the  aggregate  value  of 
all.  in  order  not  only  to  show  jurisdiction  in  the 
court,  where  the  jurisdictional  amount  is  lim- 
ited, but  also  to  inform  the  defendant  if  it  be 
necessary  to  present  evidence  to  fix  the  prop- 
er amount  of  a  recovery  in  case  the  plamtiff 
should  elect  to  take  a  money  verdict  for  the 
highest  proved  value  of  tlie  property.  Terrell 
V.  McKinny.  26  Ga.  447;  Macon  &  Western 
Railroad  Co.  v.  Meador.  67  Ga.  672-674.  In 
the  absence  however,  of  a  special  demurrer, 
the  court  did  not  err  in  refusing  to  dismiss  a 
petition  in  trover  which  failed  to  allege  any 
value  whatsoever.  The  failure  to  allege  the 
value  of  articles  to  be  recovered  by  trover  would 
preclude  the  plaintiff  from  the  exercise  of 
his  option  to  elect  an  alternative  verdict  in 
damages. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
<3ent  Dig.  H  1855-1859. 1861-1365,  1367-1374, 
1386;  Dec.  Die.  «s>406;  Replevin,  Cent.  Dig. 
IS  21S-218,  386,  887 ;   Dec  Dig.  <6=>59,  97.] 

3.  Replevin    ®=s>69  —  Tboveb  —  Judomsnt — 
Evidence. 

No  single  witness  testified  that  the  iden- 
tical property  sued  for  was  ever  actually  in  the 
possession  of  the  defendant  prior  to  the  in- 
stitution of  the  action  in  trover,  nor  were  there 
any  circumstances  in  proof  sufficient  to  estab- 
lish such  possession  by  him.  or  from  which  his 
possession  at  any  time  could  be  legally  infe^ 
red.  The  judgment  in  favor  of  the  plaintiff 
was  therefore  not  supported  by  evidence,  and  the 
appellate  division  of  the  municipal  court  erred 
in  overruling  the  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  SS  257-279;   Dec  Dig.  <8=>60.] 

4.  Assignments  of  Ebbob. 

There  is  no  substantial  merit  In  the  re- 
maining assignments  of  error. 

Error  from  Municipal  Court  of  Atlanta. 

Action  by  Ed  Matthews  &  Co.  against  W. 
T.  GatUn.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Reversed. 

C.  V.  Hohensteln  and  Felder  &  Cobum,  'all 
of  Atlanta,  for  plaintiff  In  error.  D.  K.  John- 
ston and  M.  Herzberg,  both  of  Atlanta,  for 
defendants  in  error. 

WADE,  J.    Judgment  reversed. 
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(16  Oa.  App.  642) 

MIZE    T.   CLOUD.     (No,   6014.) 
(Court  of  Appeals  of  Georgia.     July  31,  1915.) 

(Syllabut  by  the  Court.) 

L  Masteb  and  Servant  $=s>329  —  Neoli- 
QENCE  oip  Child— LiABiutTT  of  Parent. 
Fairly  construed,  the  plaintiff's  petition 
makes  the  negligence  of  the  minor  son  of  the  de- 
fendant the  direct  and  proximate  cause  of  the 
injury  to  the  plaintiff,  and  sufficiently  alleges 
that  the  tort  was  committed  by  the  defendant's 
command  or  in  the  prosecution  and  within  the 
scope  of  his  business.  Civ.  Code  1910,  i  4413. 
And  it  does  not  clearly  appear  from  the  alle- 
gations of  the  petition  that  the  plaintiff,  by  the 
use  of  ordinary  care,  could  have  avoided  the 
consequences  to  herself  caused  by  the  said  negli- 
gence. Ball  V.  Walsh.  137  Ga.  350  (lb),  78 
S.  E.  585.  The  general  demurrer  was  properly 
overruled. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  (^it.  Dig.  §§  1268,  1269;  Dec.  Dig. 
<8=»329.] 

2.  Sfeciai.  Gbounds  ot  DEinrBSEB. 

The  special  grounds  ot  demurrer,  in  view 
of  the  amendments  made  to  the  plaintiff's  pe- 
tition, were  without  substantial  merit,  and  the 
court  did  not  err  in  overruling  them. 

3.  Tbiai.  €=s»29— Conduct  of  Ooubt— Exami- 
nation OF  Witnesses. 

'  The  fourth,  fifth,  sixth,  and  seventh  grounds 
of  the  motion  for  a  new  trial,  complaining  that 
the  court  intimated  an  opinion  and  stressed 
unduly  the  contentions  of  the  plaintiff  by  ad- 
dressing certain  questions  to  a  witness  for  the 
defendant,  are  likewise  without  substantial  mer- 
it, when  all  the  questions  so  propounded  and 
the  answers  thereto  are  considered  together  and 
in  connection  with  the  entire  evidence,  though 
the  practice  on  the  part  of  trial  judges  of  in- 
dulging in  extensive  examinations  of  witnesses 
is  rather  to  be  reprehended  than  approved,  be- 
cause of  the  probability  that  the  jury  may  be 
impressed  thereby  that  the  court  entertains  one 
opinion  of  the  evidence  or  of  the  case  on  trial 
rather  than  another.  See  Sharpton  v.  State,  1 
Ga.  App.  542,  57  S.  E.  929. 

FEd.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  S§  80-83,  608;    Dec.  Dig.  <&s>29.] 

4.  Instructions. 

There  was  no  substantial  merit  in  any  of 
the  exceptions  taken  to  the  charge  of  the  court, 
when  they  are  considered  in  connection  with  the 
charge  as  a  whole,  but  the  charge  appears  to 
have  been  fair  and  impartial  and  sufficiently 
full. 

5.  InSTBUCTIONB   —   CONTBIBUTOBT         NbOLI- 

OENCB— Proximate  Cause. 

There  was  no  error  on  the  part  of  the  court 
in  recalling  the  jury  and  charging  the  Code 
provision  as  to  contributory  negligence;  nor 
did  the  charge  as  given,  when  taken  in  con- 
nection with  the  charge  as  a  whole,  exclude 
from  the  consideraticm  of  the  jury  the  questions 
of  proximate  cause  or  lack  of  ordinary  care 
on  the  part  of  the  plaintiff. 

6.  Trial  iS=)260— Befusax  of  Instructions 
Covered. 

'  The  court  did  not  err  in  refusing  to  g^ve 
in  charge  the  requested  instructions  covering 
the  law  of  unavoidable  acddent,  since  the  point 
involved  was  in  substance  and  snfficiently  cov- 
ered by  the  instructions  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  651-«59;    Dec.  Dig.  <S=>260.] 

7.  Verdict  and  Deniai.  of  New  Tbial  Ap- 
proved. 

The  evidence  was  sufficient  to  authorize 
the  verdict,  and  the  trial  judge  did  not  err  in 
overruling  the  motion  for  a  new  trial. 


Error  from  City  Court  of  Balnbridge ;  H. 
B.  Spooner,  Judge. 

Action  by  Ada  (Tloud  against  J.  K.  Mlze. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

R.  G.  Hartsfleld,  of  Bainbrldge,  for  plain- 
tiff in  error.  M.  E.  O'Neal  and  HarreU  & 
Wilson,  all  of  Bainbildge,  for  defendant  in 
error. 

WADE,  J.   Judgment  affirmed. 


ae  Oo.  App.  690) 
AMERICAN  NAT.  INS.   CO.  T.   DANIELS. 

(No.  6232.) 

(Court  ot  Appeals  of  Georgia.    Aug.  5,  1915.) 

(SvUabu$  5y  the  Court.) 

Verdict  and   Deniai.  of  New   Tbiax.  Ap- 
proved. 

The  verdict  is  authorized  by  the  evidence; 
there  was  no  material  error  of  law,  and  the 
judgment  of  the  court  overruling  the  moticHi 
for  a  new  trial  is  affirmed. 

Error  from  Muulcipal  Court  of  Maoon; 
Augustln  Daly,  Judge. 

Action  between  the  American  National  In- 
surance Company  and  Bessie  Daniels.  From 
the  judgment,  the  Insurance  Company  brings 
error.    Affirmed. 

Cbas.  H.  Hall  and  R.  E.  Hlnes,  both  of 
Macon,  and  Willis  M.  Everett,  of  Atlanta, 
for  plaintiff  in  error.  E.  C.  Powers,  Chas. 
H.  Garrett,  and  Will  Gunn,  all  of  Macon,  for 
defendant  in  error. 

BROYLES,  J.    ACBrmed. 

'°°°°'°°°'  O-t  Qa.  App.  6SS) 

CENTRAL  OF  GEORGIA  RY.  CO.  t.  SIS- 
TRUNK  et  al.    (No.  6118.) 
(Court  of  Appeals  of  Georgia.    Aug.  5.  1915.) 

(Syllabus  by  the  Court.} 

1.  Pleading   €=>199— Deuubreb   after  De- 
fault—Striking. 

At  any  time  within  30  days  after  the  en- 
try of  "default,"  the  defendant,  upon  payment 
of  all  costs  which  have  accrued,  shall  be  allow- 
ed to  open  the  default  and  file  bis  defense  by 
demurrer,  plea,  or  answer.  Civ.  Code  1910,  | 
5654.  Tiie  defendant  in  this  case  after  the 
default  was  entered,  having  complied  with 
the  requirements  of  this  code  section,  the  conrt 
erred  in  striking  its  demurrer  at  the  trial  term, 
for  the  alleged  reason  that  it  was  filed  too 
late. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SS  464-469;   Dec.  Dig.  «=>199.] 

2.  Damages     €=»113— Measure— Injubt    to 
Cab. 

Where  a  petition  alleges  that  a  car  was 
damaged  $500  by  fire,  caused  by  the  negligence 
of  the  defendant,  and  the  proof  shows  that 
after  the  fire,  the  defendant  repaired  the  car, 
the  evidence  should  aiso  show  the  difference, 
if  any,  in  the  value  of  the  car  before  the  fire 
and  its  value  after  it  was  repaired;  such  dif- 
ference being  the  true  measure  of  damages 
for   which   the   defendant  would  be  liable. 

[Ed.  Note. — For  other  cases,  see  Damacest 
Cent.  Dig.  SS  90,  91,  279,  280;  Dec.  Dig.  «=» 
113.1 
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8.  Appeai,  and  Ebrob  $=91201— Damages  ®=» 
157— Tbial  i3=>252  —  Vabiance  —  Amend- 

KENT. 

Where  a  petition  alleges  that  a  train  of 
the  defendant  company  struck  the  plaiatiS's 
private  car  "with  such  force  that  a  lighted 
lamp,  fastened  to  the  wall  of  the  [private] 
car,  was  thrown  from  its  place  and  set  fire  to 
the  car,  badly  damaging  same,  burning  the 
floor,"  etc.,  and  the  undisputed  testimony  show- 
ed that  the  lamp  was  not  lighted  when  thrown 
from  the  wall,  but  that  it  fell  into  a  sulphur 
fire,  which  was  burning  in  a  pan  upon  the  floor 
of  the  car,  for  the  purpose  of  dismfecting  the 
car,  and  the  lamp,  breaking  when  it  fell,  set  fire 
to  the  car,  there  was  a  fatal  variance  between 
the  allegata  and  the  probata ;  and  it  was  error 
tot  the  trial  judge,  in  his  charge  to  the  jury, 
to  state  the  above  contention  of  the  plaintiff 
as  set  forth  in  the  petition,  as  there  was  no 
evidence. to  support  It.  Of  coarse  the  plaintiff 
has  the  right  to  amend  his  petition  so  as  to  make 
its  allegatioDa  in  this  reqiect  conform  to  the 
proof. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4673,  4677-4C83  ;  Dec.  Dig. 
*=»1201 ;  Damages,  Cent  Dig.  SS  429-488,  440, 
447,  44»^53 ;  Dec.  Dig.  ®=p157  ;  I'rial,  Cent. 
Dig.  IJ  505,  596-612;    Dec.  Dig.  <S=»252.] 

4.  Dehial  or  New  Trial. 

The  court  erred  in  refusing  to  grant  a  new 
trial. 

Error  from  City  Court  of  Sylvania ;  H.  A. 
Boykln,  Judge. 

Action  by  N.  EX  W.  Slstrunk  and  others 
against  the  Central  of  Georgia  Railway  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Reversed. 

Saffold  &  Jordan,  of  Swalnsboro,  and 
White  &  Lovett,  of  Sylvanla,  for  plalntllf  In 
error.  E.  K.  Overstreet,  of  Sylvanla,  for  de- 
fendants in  'error. 

BROTL.es,  J.    Judgment  reversed. 


CU  Qa.  App.  <12) 

DABBS  V.  ROME  RY.  &  UGHT  CX>. 
(No.   5903.) 
(Court  of  Appeals  of  Georgia.    July  30,  1915.) 

(Byllabu*  ly  the  Court.) 

Cabbixbb  «s>314— iNJtrsiES  to   Stbebt  Cax 
P  assen  qeb— Petition— Dehubbeb. 

Construing  the  plaintiff's  petition  In  ac- 
cordance with  the  rule  which  requires  the  court, 
on  demurrer,  to  adopt  inferences  adverse  to 
the  pleader,  rather  than  to  create  assumptions 
in  his  favor,  the  petition  does  not  state  any 
reason  which  would  iiave  authorized  the  plain- 
tiff to  Mght  from  the  car  at  the  time  or  place 
of  the  injury.  Nor  does  it  appear  that  the 
ocmductor  had  better  means  than  the  plaintiff 
bad  of  knowing  that  the  car  had  not  stopped; 
and  therefore  it  does  not  appear  why  the  fail- 
ure of  the  conductor  to  warn  him  not  to  alight 
was  negligence  imputable  to  the  defendant. 
So  fkr  as  appears  from  the  allegations  of  the 
petition,  the  car  had  not  reached  the  plaintiff's 
Uitended  destination,  there  was  no  emergency 
requiring  him  to  leave  the  car,  and  he  volun- 
tarily assumed  the  risk  of  alighting  from  the 
car  while  it  was  in  motion.  Consequently  the 
court  did  not  err  in  sustaining  the  general  de- 
murrer and  dismissing  the  petition. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  Sf  1260,  1270,  1278,  1274,  1276- 
1280;    Dec.  l5ig.  ie=>314.] 


,    Error  from  City  Court  of  Floyd;    J.  H. 
Reece,  Judge. 

Action  by  W.  M.  Dabbs  against  the  Rome, 
Railway  &  Light  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Harris  &  Harris,  of  Rome,  for  plaintiff  In 
error.  Dean  &  Dean  and  Li.  H.  Covington, 
all  of  Rome,  for  defendant  In  error. 

RUSSELL,  C.  J.  The  third  and  fourth 
paragraphs  of  the  petition  set  forth  the  dr- 
cumstauces  of  the  injury  and  the  alleged 
negligence  on  the  part  of  the  defendant,  and 
are  as  follows: 

"(3)  That  defendant  is  engaged  in  the  busi- 
ness of  running  cars  propelled  by  electricity 
for  the  purpose  of  hauling  passengers  for  hire. 
Its  system  of  tracks  is  located  partly  in  the 
city  of  Rome  and  partly  beyond  the  city  limits. 
On  November  5,  1913,  after  sunset,  petitioner 
boarded  one  of  the  defendant's  cars  at  the 
corner  of  Avenue  C  and  West  Eleventh  street, 
and  paid  his  car  fare  to  the  conductor,  stating 
that  he  wanted  to  go  to  South  Rome.  The 
conductor  on  the  Fourth  ward  car  received  the 
fare  from  petitioner  and  gave  him  a  transfer 
good  for  transportation  on  the  car  going  to 
South  Rome.  Petitioner  boarded  the  South 
Rome  car  at  the  transfer  station  on  Broad 
street  in  said  city,  and  went  to  the  conductor 
on  said  South  Rome  car  while  the  same  was 
crossing  the  bridge  over  the  Etowah  river,  and 
handed  him  the  transfer  that  he  had  received 
from  the  conductor  on  the  initial  car,  and  stat- 
ed to  the  conductor  that  he  wanted  to  get  off 
the  car  at  Robert's  stable,  in  South  Rome,  or 
Fifth  ward ;  that  the  conductor  replied  that  the 
first  stop  beyond  the  bridge  was  where  peti- 
tioner wanted  to  get  off  the  car,  and  according- 
ly gave  the  proper  signal  (two  bells)  to  the 
motorman  to  stop  the  car  at  the  next  regular 
stop  for  the  cars,  which  was  almost  in  front 
of  Robert's  stables,  where  petitioner  wished 
to  alight.  The  motorman  failed  and  refused 
to  obey  the  signal  of  the  conductor,  and  failed 
and  refused  to  slacken  the  car  that  petitioner 
might  alight  Whereupon  the  conductor  gave 
the  motorman  another  signal  by  pulling  the 
bell  cord,  which  rang  the  bell  on  the  front  end 
of  the  car,  where  the  motorman  stands.  Peti- 
tioner in  the  meantime,  thinking  that  the  motor- 
man  would  obey  the  signal  of  the  conductor, 
bad  stepped  on  the  steps  of  the  car  that  are 
attached  to  the  rear  platform.  The  motorman 
proceeded  to  obey,  to  a  limited  extent,  the 
second  signal  he  had  received  from  the  conduc- 
tor, and  shut  off  current  and  was  bringing  said 
car  to  a  stop.  It  was  dark,  and  petitioner 
could  not  see.  The  street  is  paved  where  the 
car  was  being  stopped,  and  the  rails  are  heavy, 
which  makes  the  cars  of  defendant  run  easily 
and  smoothly.  Petitioner  having  notified  the 
conductor  that  he  wished  to  alight  at  this 
particular  place,  and  the  conductor  having  giv- 
en the  signal  for  the  second  time  to  the  motor- 
man  to  bring  the  car  to  a  stop,  and  the  motor- 
man  proceeding  then  to  obey  the  conductor, 
this  petitioner  thought  that  said  car  had  stop- 
ped, and  alighted  from  said  car. 

"(4)  It  was  dark  when  petitioner  alight- 
ed from  said  car,  and  he  was  not  aware 
that  the  car  had  not  been  brought  to  a  stand- 
stilL  The  conductor  of  the  car  is  in  charge 
of  same,  and  gives  the  signal  to  the  motor- 
man  when  to  stop  and  when  to  propel  for- 
ward his  car.  The  motorman  is  required  to 
obey  the  signals  of  the  conductor.  The 
failure  and  refusal  of  the  motorman  to  obey 
the    signal    of    the    conductor    was    negligence 
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upon  the  part  of  the  defendant,  and  wn» 
the  direct  cause  of  the  injuries  suffered  by  peti- 
tioDer,  which  will  hereinafter  be  shown.  Peti- 
tioner was  not  aware  that  said  car  had  not 
been  brought  to  a  stop,  and  he  would  not  have 
alighted  from  said  car  had  he  known  the  same 
was  in  motion.  The  motorman  had  ample  op- 
portunity to  stop  said  car  from  the  time  the 
conductor  signaled  for  the  stop  until  petitioner 
alighted  from  same,  and  it  was  a  breach  of 
duty  the  defendant  owed  to  petitioner  as  a 
passenger  for  a  failure  upon  uie  part  of  the 
motorman  to  stop  said  car.  when  signaled  so 
to  do.  Petitioner  had  a  right  to  expect  and 
rely  up<«  the  motorman  obeying  the  signal  of 
the  conductor  to  stop  said  car,  and  he  did 
rely  and  expect  him  to  stop  same,  and,  as  previ- 
ously stated,  he  thought  same  had  been  brought 
to  a  stop  when  he  alighted  from  same.  On  ac- 
count of  the  darlmess  and  the  smooth  running 
of  the  car  petitioner  was  unaware  that  same 
was  yet  in  motion.  The  conductor  saw  peti- 
tioner when  he  started  to  alight,  and  did  not 
warn  him  that  the  car  was  yet  m  motion.  Such 
failure  on  the  part  of  the  conductor  was  a 
breach  of  duty  defendant  owed  to  petitioner, 
and  was  negligence  that  accentuated  the  cause 
that  brought  about  petitioner's  injury." 

Construed  with  tbat  strictness  which  is 
always  adverse  to  the  pleader,  the  petition  In 
effect  alleges  that  on  the  date  named,  after 
sunset,  the  petitioner  boarded  one  of  the  de- 
fendant's cars  and  paid  his  fare,  stating  to 
the  conductor  that  he  wanted  to  go  to  South 
Rome.  He  was  given  a  transfer,  and  at  the 
transfer  station  boarded  a  South  Rome  car. 
While  the  car  was  crossing  the  bridge  over 
the  Etowah  river  he  handed  the  conductor 
his  transfer  and  stated  that  he  wanted  to 
get  off  at  Robert's  stables,  in  South  Rome. 
The  conductor  replied  that  the  first  stop'  be- 
yond the  bridge  was  where  the  petitioner 
wanted  to  get  off  the  car,  and  gave  the  motor- 
man  the  signal  to  stop  the  car  at  this  place, 
which  was  almost  in  frcnt  of  Robert's  sta- 
bles. The  motorman.  It  Is  alleged,  failed  and 
reifnsed  to  obey  this  signal  of  the  conductor, 
and  failed  and  refused  to  slacken  the  speed 
of  the  car  so  that  the  petitioner  might  alight 
The  conductor  gave  the  motorman  another 
signal,  by  pulling  the  cord,  which  rang  the 
bell  on  tlie  front  end  of  the  car  where  th^ 
motorman  stood,  and  while  the  motorman 
was  seeking  to  obey  this  second  signal  and 
was  bringing  the  car  to  a  stop,  the  petitioner, 
who  had  stepped  on  the  steps  of  the  car, 
alighted  from  the  moving  car  and  was  in- 
jured. It  Is  true  that  it  is  also  alleged  that 
It  was  dark,  and  that  the  petitioner  could 
not  see,  and  that  the  rails  used  by  the  de- 
fendant were  so  heavy  and  made  the  cars 
ran  so  easily  and  smoothly  that  the  peti- 
tioner thought  the  car  bad  stopped,  and  also 
that  It  was  the  duty,  of  the  conductor  to  warn 
the  petitioner,  when  the  conductor  saw  him 
starting  to  alight,  that  the  car  was  yet  in  mo- 
tion; and  It  Is  alleged  that  this  failure  to 
notify  him  was  negligence  on  the  part  of  the 
defendant ;  but  It  is  not  shown  that  the  con- 
ductor had  any  better  means  than  the  pas- 
senger himself  had  of  knowing  that  the  car 
had  not  stopped,  nor  Is  It  stated  that  the  first 
signal  of  two  bells  given  by  the  conductor  to 


the  motorman  was  a  signal  to  stop  the  car, 
rather  than  a  mcons  employed  to  warn  or 
notify  the  motorman  that  the  car  was  Intend- 
ed to  stop  when  the  next  regular  stop  was 
actually  reached.  It  plainly  appears  from 
the  petition  that  the  first  ^gnal  was  given 
while  the  car  was  still  on  the  bridge,  and 
certainly  the  plaintiff  could  not  have  under- 
stood that  this  point,  midstream  the  Etowah 
river,  was  Robert's  stable,  a  point  on  the 
opposite  side  of  the  river  and  his  i>o{nt  of 
destination.  It  is  therefore  apparent  that 
the  plaintiff  was  not  misled  by  the  first  sig- 
nal given  by  the  conductor.  It  is  equally 
plain,  from  further  allegations,  that  the  coa- 
ductor,  on  seeing  the  plaintiff  arising  from 
Ills  seat,  gave  the  proper  signal  for  the  car  to 
stop,  and  that  the  plaintiff  alighted  from  the 
car,  not  only  before  It  had  stopped,  but  be- 
fore it  reached  Robert's  stables,  the  place  of 
his  destination,  for  it  must  be  assumed  that 
if  the  car  had  reached  or  had  passed  its  reg- 
ular stopping  place,  wlildi  the  plaintiff  In- 
tended and  was  told  was  the  proper  place  for 
him  to  alight,  that  fact  would  have  been 
stated. 

We  do  not  lose  sight  of  the  well-settled  and 
salutary  principle  that  questions  of  negli- 
gence and  diligence  are  for  determination  ex- 
clusively by  a  Jury,  nor  would  we  restrict 
in  the  slightest  degree  the  rule  frequently  an- 
nounced (see  Evans  t.  Southern  Railway 
Company,  12  Ga.  App.  319,  77  S.  E.  197)  that 
it  is  a  question  of  fact  for  the  Jury  whether, 
under  the  particular  circumstances  of  a 
given  case,  it  is  negligence  for- a  passenger 
to  alight  from  a  moving  train.  However, 
under  the  petition  in  the  instant  case,  which 
falls  to  allege  any  fact  showing  negligeuce 
on  the  part  of  the  defendant,  and  which 
shows  that  the  Injuries  received  by  the  plain- 
tiff were  the  result  of  his  own  acts,  the  only 
question  presented  is  one  of  law.  There  was 
no  necessity  for  the  plaintiff  to  leave  the 
car  while  it  was  still  in  motion,  and — 
"a  railroad  company  is  not  liable  in  damagea 
to  one  who  jumps  from  its  train  when  there  is 
no  necessity  for  doing  so."  Whelan  v.  Georgia, 
M.  &  G.  R.  Co.,  84  Ga.  506,  10  S.  E.  1091. 

According  to  his  own  petition,  he  could 
have  avoided  the  injury  by  remaining  on  the 
car  until  the  motorman  had  succeeded  in 
bringing  the  car  to  a  stop.  On  the  facts 
stated  he  could  not  legally  recover,  even 
though  the  defaidant  were  negligent.  As 
was  said  in  Simmons  v.  Seaboard  Air  ILiine 
Railway,  120  Ga.  225,  47  S.  E.  670,  1  Ann. 
Cas.  777: 

"If  with  a  clear  chance  to  avoid  the  conse- 
quences of  defendant's  negligence  or  breach  of 
duty  the  plaintiif  voluntarily  assumes  the  risk 
occasioned  thereby,  such  conduct  on  his  part 
is  not  merely  contributory  negligence,  lessening 
the  amount  of  damages,  but  a  failure  to  avoid 
danger,  defeating  the  right  to  recover." 

It  is  perfectly  clear  to  no  that  the  court 
did  not  err  In  sustaining  the  general  demur- 
rer and  dismissing  the  petition. 

Judgment  affirmed. 
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STATE  T.  BEOWN.    (No.  9148.) 

iSupreme  Court  of  South  Carolina.     July  28, 
1015.) 

1.  Cbiuinai.   Law   <3=>1153  —  Rkixvanct  of 
Evidence — Discbetion  of  Cotjbt— Ueview. 

Kulings  OD  tbe  admission  or  exclusion  of 
evidence  on  the  ground  of  relevancy  will  be  re- 
viewed only  when  the  discretion  of  the  court  ia 
unreasonably  abused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I>aw,  Cent  Dig.  {{  3061-3066;  Dec  Di«.  <S=s> 
1153.] 

2.  Cbikinaii  Law  «s»338— Evidbnok  —  Boia- 

VANCT— ABUSB  of  DiSCKBnOR. 

In  a  prosecution  for  assault  with  intent  to 
kill,  the  court  excluded  a  question  to  the  prose- 
cutor as  to  what  a  third  person  did  when  he  was 
charged  with  a  crime.  Queetiona  propounded 
to  the  father  of  the  prosecutor  as  to  whether  he 
had  not  heard  that  another  was  first  accused  of 
the  crime  were  also  excluded.  Beld,  that  the  ex- 
clusion did  not  show  an  abuse  of  the  trial 
court's  discretion  in  rejecting  relevAt  testi- 
mony. 

(Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  »  752,  753,  755,  756,  787,  788,  801, 
S55 ;   Dec.  Dig.  <e=a338.] 

3.  Criminal  Law   «=>338— Evidencb— Reu- 

VANCT. 

For  the  court  to  receive  in  a.  prosecution 
for  assault  with  intent  to  kill,  evidence  that  sev- 
eral days  after  tbe  assault  shells  were  found 
in  the  public  place  near  where  the  assault  was 
committed  was  not  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  ftiminal  Law, 
CJent  Dig.  S|  752,  753,  755,  756,  787,  788,  801, 
805;  Dec.  Dig.  «=9338.] 

4.  Cbiminai.    Law    <S=>741   —    Evidencb   — 
Weight. 

The  weight  of  testimony  ia  for  tbe  jury. 
[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Die.  f§  1138,  1221,  1705.  1713,  1716, 1717, 
1727,  17&;   Dec.  Dig.  «=5»74l.]     . 

Appeal  from  General  Sessions  Circuit 
Court  of  Kershavr  County ;  0.  J.  Ramage,  Spe- 
<ial  Judge.. 

Henry  Brown  was  convicted  of  assault  and 
battery  of  a  high  and  aggravated  nature,  and 
he  appeals.    Affirmed. 

W.  B.  De  Loach,  of  Camden,  for  appellant 
Solicitor  W.  Hampton  Cobb,  of  ColumUa,  for 
the  State. 

FRASEH,  J.  This  case  Is  an  indictment 
for  assault  and  battery  with  intent  to  kill. 
The  appellant  was  convicted  of  assault  and 
battery  of  a  high  and  aggravated  nature,  and 
sentenced  to  serve  20  montha  on  tbe  chain 
gang. 

The  exceptions  will  be  considered  as  made : 

[1]  L  Exception  1: 

"Becanse  his  honor  committed  error,  it  la  re- 
spectfully submitted,  in  sustaining  the  objections 
of  the  solicitor  to  the  question  j^ut  on  cross- 
examination  to  the  prosecutor  herein  as  follows: 
'When  you  accused  Owens  of  doing  it  [the  shoot- 
ing], what  did  he  do?  Whereas  the  said  objec- 
tion should  have  been  overruled,  and  the  vritness 
required  to  answer  tbe  said  question^  the  same 
being  on  cross-examination  of  the  said  prosecu- 
tor, and,  as  such,  a  test  for  the  reasons  why  he 
did  not  prosecute  the  man  who  he  first  accused 
of  committing  the  crime  charged ;  the  said  tes- 
timony being  relevant  and  competent  to  the  ia- 
Bues  in  the  case." 


In  Crawford  v.  Baltimore  Oo.,  98  &  G.  123, 
82  8.  E.  273,  this  court  says: 

"In  all  cases  the  admission  or  exclusion  of 
testimony  on  the  ground  of  relevancy  or  irrel- 
evancy must  necessarily  be  left  to  the  sound  dis- 
cretion and  judgment  of  the  trial  judge,  which 
id  subject  to  review  only  whoi  it  ia  unreason- 
ably exercised  or  abused." 

It  does  not  appear  that  the  trial  Judge  un- 
reasonably exercised  or  abused  his  discre- 
tion.   This  exception  Is  orermled. 

[2]  U.  Exception  2 : 

"Because  his  honor  oomimitted  error,  It  is  re- 
spectfully But»nitted.  in  allowing  the  state  to 
introduce  in  evidence,  over  the  objection  of  the 
defendant  shells  found,  as  alleged  by  the  pros- 
ecutor, several  days  after  the  alleged  assault  in 
the  public  i^ce  near  where  the  assault  ia  al- 
leged to  have  been  committed,  said  evidence  be- 
ing irrelevant  and  the  finding  of  the  said  sheUs 
several  days  after  commission  of  the  crime 
charged  and  in  a  public  place,  and  thus  it  being 
impossible  to  connect  said  shells  with  the  crime, 
and  the  mere  declaration  of  tlie  prosecutor  that 
he  so  found  the  said  shells  being  merely  a  aelf- 
aerving  declaration  upon  the  part  of  the  prose- 
cutor.'^ 

This  exception  la  overruled  tor  the  reason 
above  stated. 

[3]  IIL  Exceptions: 

"Because  his  honor  committed  error.  It  la  re- 
spectfully submitted,  in  sustaining  the  objection 
of  the  solicitor  to  the  qnestion  addressed  to  W. 
F.  Truesdell,  father  of  the  prosecutor,  on  cross- 
examination,  as  follows:  'Q.  He  [Owens]  was 
the  first  accused  of  doing  the  shooting?  A.  I 
did  not  accuser  any  one.    Q.  But  he  was  accused ; 

fou  beard  of  his  being  accused?  Solicitor  Cobb: 
object:  would  be  hearsay.  The  Court:  I 
don't  think  it  competent'  Whereas  the  said 
question  was  addressed  to  the  said  witness  on 
cross-examination,  and  was  for  the  purpose  of 
getting  before  the  court  and  the  jury  fie  fact 
that  the  witness  knew  that  the  said  Owens  was 
accused  of  committing  the  said  offense,  and  hav- 
ing that  knowledge  bis  reasons  for  not  following 
up  the  same  with  the  prosecution  of  the  said 
Owens  for  the  said  crime." 

For  the  same  reason  this  exception  is  over- 
mled. 

[4]  IV.  Exception  4: 

"Because  there  was  no  evidence  to  anatain  the 
verdict." 

There  was  evidence  to  sustain  the  recdict. 
Its  weight  was  for  the  Jury. 

Judgment  affirmed. 

GABY,  C.  J.,  and  HXDBIOK,  WATTS,  and 
GAGE,  JJ.,  concur. 

'  (101  S,  C.  •115) 

McDANIEL  v.  CHAKLESTON  ft  W.  &  RT. 
(No.  9151.) 

(Supreme  Court  of  South  Carolina.     July  29, 
1915.) 

Railkoadb  #=»448— Injttbt  to  ANiuAia— Ev- 
idence. 

In  an  action   against  a  railroad  company 

for   negligent   killing   of   a   dog,   evidence   held 

insufficient  to  support  a  judgment  for  plaintiff. 
[Ed.   Note. — For  other   cases,   see   Railroads, 

Cent  Dig.  U  1608-1620;   Dec.  Dig.  <S=>443.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Edgefield  County;  U.  W.  Memminger, 
Judge. 
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AcUon  by  O.  C.  McDanlel  against  the 
Charleston  &  Western  Carolina  Railway. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Brooks  Mayson  and  S.  M.  Smith,  both  of 
iiXlgefleld,  for  appellant  Jaba  C.  Sheppard, 
of  Edgefield,  and  F.  B.  Grier,  of  Greenwood, 
for  respondent 

FRA'SBR,  J.  This  Is  an  action  for  the  neg- 
ligent killing  of  a  dog.  There  are  six  excep- 
tions, but  if  the  first  exception  is  sustained, 
the  others  need  not  be  considered. 

The  first  exception  complains  of  error  In 
the  circuit  judge  in  refusing  a  motion  for  a 
nonsuit  on  the  ground  that  there  was  no 
evidence  of  negligence  on  the  part  of  the  de- 
fendant   This  exception  must  be  sustained. 

The  only  witness  relied  upon  to  prove  neg- 
ligence was  Charley  Bussey.  He  testified  as 
follows : 

"Charley  Bussey  ewom.  Direct  examination 
by  Mr.  Mayson :  Q.  Where  do  you  live?  A. 
At  Modoc  Q.  How  old  are  you?  A.  Four- 
teen. Q.  How  long  have  you  known  the  rail- 
road track  that  passes  through  Modoc?  A. 
Ever  since  I  have  been  born.  Q.  Where  were 
you  the  evening  that  the  dog  was  killed?  A. 
I  was  coming  home  around  a  curve,  and  the 
train  was  coming  down  the  road  and  the  dog 
was  up  the  road  there  and  the  train  was  not 
quite  in  sight,  and  tbey  could  have  seen  around 
the  curve  if  they  .been  on  this  side;  when  I 
got  middle  ways  of  the  curve  the  dog  was  not 
far  from  the  train;  I  got  off  the  railroad  and 
let  the  train  pass  by  me,  but  the  view  of  the 
dog  was  cut  oS;  the  train  passed  me,  and  I 
wont  on  up  the  road  and  found  the  dog  dead. 
Q.  You  saw  the  dog  coming  down  the  railroad? 
A.  Yes,  sir.  Q.  What  condition  was  that  dog 
in?  A.  He  looked  like  be  was  tired,  and  had 
his  bead  and  tail  down  like  be  was  worried. 
Q.  Did  the  train  blow?  A.  I  did  not  hear  it. 
Q.  If  it  had  blown  you  could  have  beard  it? 
A.  Yes,  sir.  Q.  Did  the  bell  ring?  A.  No, 
Rir;  I  do  not  think  it  did.  Q.  This  dog  was 
killed  on  a  straight  line  track?  How  far 
was  that  straight  line  on  which  he  was  killed 
from  the  little  curve?  A.  I  guess  it  is  a  quar- 
ter of  a  mile.  Q.  The  dog  was  below  the 
curve?  A.  It  was  right  straight  up  the  rail- 
road. Q.  I  understand  you  to  say  the  dog 
was  killed  on  a  straight  line  of  railroad?  A. 
Yes,  sir.  Q.  If  the  engineer  had  been  looking 
he  could  have  seen  him?     A.  Yes,  sir. 

"Cross-examination  by  Mr.  Sheppard :  Q. 
How  long  after  you  saw  the  dog  on  the  track 
before  the  train  came  along?  A.  Ten  or  lit 
or  20  minutes.  Q.  And  he  got  some  distance 
from  the  train  in  that  time,  or  some  distance 
down  the  track  in  that  time?  A.  Yes,  sir. 
Q.  You  did  not  see  the  train  hit  him?  A.  No, 
sir.  Q.  You  could  not  see  whether  the  dog  ran 
across  the  track  or  not?  A.  No,  sir.  Q.  You 
do  not  know  exactly  where  he  was  when  the 
train  hit  him?  A.  No,  sir.  Q.  There  is  a 
curve  there,  and  you  were  on  the  side  of  the 
curve,  and  the  train  was  coming  on  the  other 
side  of  the  curve  up  the  railroad?  A.  Yes,  sir. 
Q.  And  you  do  not  know  how  far  the  train  was 
from  the  curve  when  you  last  saw  the  dog? 
A.  No,  sir.  Q.  This  is  your  siRnature  to  that 
statement  [presenting  same]?  A.  Yes,  sir.  Q. 
It  gives  me  pleasure  to  say  that  you  can  write 
your  name  better  than  I  can  mine." 

This  case  Is  determined  by  Fowles  v.  Rail- 
way, 73  S.  C.  i>age  308,  53  S.  E.  page  535 : 


"The  dog's  intdllgence,  the  rapidity  and  agility 
with  which  he  moves,  warrant  those  in  charge 
of  a  train  in  acting  upon  the  8uppoKiti(»  that 
be  will  observe  its  approach  and  get  out  of  its 
way.  In  this  respect  it  is  reasonable  to  place 
him  on  somewhat  the  same  footing  as  a  human 
being  when  in  the  possession  of  all  his  facultin 
and  capable  of  seeing  the  danger  and  escaping 
from  it.  If  the  dog  had  been  observed  by  the 
engineman  to  be  on  the  track  in  a  condition 
of  helplessness,  or  even  impaired  capacity  to 
take  care  of  itself,  it  would  have  been  the  duly 
of  the  engineman  to  take  some  precaution  for 
its  safety ;  but  there  is  no  proof  that  the  dog 
was  not  in  possession  of  his  faculties,  or  that 
the  engineman  had  any  opportunity  to  see  him 
on  tiie  track  before  he  was  killed." 

The  witness  had  ndt  seen  the  dog  on  the 
track  within  from  10  to  20  minutes  before 
the  train  passed.  He  said  the  dog  looked 
tired  and  worried,  but  did  not  Intimate  that 
the  condition  of  the  dog  was  one  of  htipless- 
ness  or  an  Incapacity  to  take  care  of  blmself. 

There  Is  no  showing  that  the  train  conld 
have  stopped  even  If  the  dog  remained  on  the 
track.  He  said,  "When  I  got  middle  ways  of 
the  curve,  the  dog  was  not  f&r  from  the 
train."  When  asked,  "Did  the  beU  rlngr 
said,  "I  do  not  think  It  did." 

The  record  does  not  show  any  negligence 
for  which  the  defendant  Is  responsible,  under 
the  law  of  this  state,  and  the  nonsuit  should 
have  been  granted. 

The  Judgment  is  reversed. 

GARY,  C.  J.,  and  HYDRICB^  WATTS,  and 
GAGE,  JJ.,  concur. 

"™^^™  (Ml  8.  C.  2»3) 

STATE  v.  SMITH.     (No.  9105.) 

(Supreme  Court  of  South  Carolina.    May  14, 
1915.) 

L  Mabbiaok   €=>64— CoNaANoniNiTT  —  Con- 

STBUCTION    OF    STATUTB— "VOID    MABSIAUS" 
— "VOIDABLK   MABRIAOE." 

Civ.  Code  1912,  §  3743,  declares  that  no 
man  shall  marry  his  sister's  daughter,  and  that 
no  woman  shall  marry  her  mother's  brother. 
Section  3762  provides  that  either  party  to  a 
marriage,  the  validity  of  which  is  doubted,  may 
institute  a  suit  to  determine  the  validity.  Sec- 
tion 3753  provides  that  the  coiirt  of  common 
pleas  may  determine  any  issue  affecting  the 
validity  of  contracts  of  marriage.  Defendant 
in  1882  married  the  daughter  of  his  half-sister. 
Held,  that  the  statute  included  relatives  at  the 
half  blood;  that  the  marriage  was  not  void, 
but  voidable,  the  distinction  being  that  a  "void 
marriage"  is  one  not  good  for  any  legal  purpose, 
the  invalidity  of  whidi  may  be  maintained  in 
any  proceeding  between  any  parties,  while  a 
"voidable  marriage"  is  one  where  there  is  an 
imperfection  which  can  be  inquired  into  only 
during  the  lives  of  both  of  the  parties  in  a  pro- 
ceeding to  obtain  a  sentence  declaring  it  void, 
BO  that  until  set  aside  it  is  practically  valid, 
and  when  set  aside  is  render^  VMd  from  the 
beginning. 

\Ed.  Note. — For  other  cases,  see  Marnaite. 
Cent  Dig.  SS  93-103,  105,  106,  109;  Dec.  Dig. 
<8=»&4.] 

2.    BlQAKY     «=9l— OFFKNSB— FOBUEB     VOIDA- 
BLE Mabriaoe. 
Where  defendant's  marriage  to  the  daughter 

of  his  half-sister  was  not  void,  but  voidable, 
and  no  proceeding  to  have  it  declared  inralid 
was  ever  commenced,  his  marriage  to  another 
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vroman  after  separation  from  his  first  wife  was 
bigamoas. 

[Ed.  Note,— For  other  cases,  see  Bigamy, 
Cent.  Dig.  §i  1-15;    Dec.  Dig.  <8=»1.] 

3.  Incest  «=»2— Offense  —  Ex  Post  Facto 

IjAW. 

Where  defendant  in  1S82  married  the 
daughter  of  his  half-sister  when  incest  was  not 
a  crime,  and  such  marriage  was  not  Toid,  but 
voidable,  his  cohabitation  with  her  after  act 
Dec.  24,  18S4  (18  Stat  857),  Criminal  Code, 
§  3SS,  making  incest  a  crime,  could  not  be 
punished  as  incest,  for  as  to  him  the  statute 
would  be  ex  post  facto. 

[Ed.  Note. — For  other  cases,  see  Incest,  Dec. 
Dig.  «=»2.] 

Appeal  from  General  Sessions  Circuit  Court, 
of  Cherokee  County;   Thos.  S.  Sease,  Judge. 

H.  li.  Smith  was  convicted  of  bigamy  and 
he  appeals.    ACarmed. 

J.  B.  Bell  and  BuUer  &  Hall,  all  of  Gaff- 
ney,  for  appellant  A.  E.  Hill,  of  Spartan- 
burg, for  the  State; 

HTDRICK,  J.  Defendant  appeals  from  sen- 
tence on  conTiction  of  bigamy.  In  1882,  be 
married  Leonora  Harris  the  daughter  of  his 
half-sister.  They  cohabited  as  man  and  wife 
for  30  years  or  more,  and  raised  a  family  of 
seven  children.  Some  3  or  4  years  ago,  they 
separated.  In  1913,  after  the  separation  de- 
fendant married  another  woman,  M.  B.  B. 
Harris,  and  cohabited  with  her  as  his  wife 
up  to  the  time  of  the  trial,  at  which  thne 
both  women  were  alive.  The  sole  defense 
Is  that  the  first  marriage,  being  within  the 
degrees  prohibited  by  statute,  was  Incestuous 
and  void,  and  therefore  the  second  was  not 
bigamous. 

Questions  affecting  marriage  and  its  con- 
sequences are  of  grave  Importance  to  the 
citizens  and  the  state,  and  they  deserve  the 
most  careful  consideration. 

In  State  v.  Barefoot,  2  Rich.  209,  decided 
In  1843,  it  was  held  that  a  nephew  might 
lawfully  marry  bis  aunt;  and  having  mar- 
ried again  while  she  was  alive,  he  was 
guilty  of  bigamy.  In  that  case,  the  court 
pointed  out  the  difference  between  executory 
and  executed  contracts  of  marriage,  and,  al- 
so, the  difference  between  marriages  which 
are  void  and  those  which  are  only  voidable 
— differences  of  the  utmost  Importance  in 
the  determination  of  the  status  and  rights  of 
the  Immediate  parties  thereto,  and  the  conse- 
quences, as  they  affect  the  Innocent  offspring 
of  such  imlons,  and  society,  or  the  state.  It 
was  there  shown  that  at  common  law  the 
marriage  In  question  was  not  void,  but  mere- 
ly voidable,  and  until  avoided  by  decrees  of 
a  court  of  competent  Jurisdiction,  It  was 
valid  and  binding,  and  the  subsequent  mar- 
riage was  bigamous.  It  was  also  held,  upon 
clear  and  cogent  reasoning,  that,  although 
the  immediate  parties  to  such  an  Incestuous 
union  may  deserve  punishment,  their  off- 
spring have  rights  that  should  not  be  ignored. 

In  Bowers  v.  Bowers,  10  Rich.  Eq.  551,  73 


Am.  Dec.  99,  decided  in  1858,  it  was  held 
that  a  marriage  between  uncle  and  niece  was 
so  far  valid  as  to  protect  the  claim  of  the 
wife,  after  the  death  of  her  husband,  to 
her  distributive  share  In  his  estate.  The 
avowed  object  of  that  appeal  was.  to  obtain 
the  review  and  reversal  of  the  decision  In 
Barefoot's  Case.  But  it  was  reaffirmed,  and 
the  court  again  pointed  out  the  difference  be- 
tween void  and  voidable  marriages,  and  show- 
ed that  the  latter  must  be  avoided.  If  at  all, 
during  the  life  of  the  parties.  The  decision 
In  those  cases  is  fully  sustained  by  the  au- 
thorities therein  cited,  and  is  In  accord  with 
the  great  test-writers  and  the  consensus  of 
Judicial  opinion  in  England  and  in  this  coun- 
try. 

[1-3]  But  It  Is  contended  that,  at  the  date 
of  those  decisions,  there  was  no  statute  in 
this  state  prohibiting  such  marriages,  and 
no  court  with  -power  to  annul  them — a  fact 
which  wa9  adverted  to  in  the  opinions  of  the 
Court — and  that,  since  that  time,  the  Leg- 
islature has,  by  statute,  not  only  prohibited 
such  marriages,  but  has  made  the  parties 
thereto  guilty  of  the  crime  of  Incest,  whldi 
was  not  a  crime  at  common  law.  The  ques- 
tion must  therefore  be  considered  as  it  may 
be  affected  by  subsequent  legislation.  The 
hrst  legislation  on  the  subject  appears  in  the 
Revised  Statutes  of  1873,  and  this  has  been 
brought  forward  In  subsequent  revisions,  and 
appears  In  section  3743  of  the  Civil  Code  of 
1912,  which,  80  far  as  pertinent,  reads: 

"All  persons,  except  idiots  and  lunatics,  not 
prohibited  by  this  section,  may  lawfully  con- 
tract matrimony.  No  man  shall  marry  his 
•  •  •  sister's  daughter.  •  •  •  No  woman 
shall  marry  her    •    •    •    mother's  brother." 

In  passing,  it  may  be  remarked  that  the 
fact  that  the  relationship  in  this  case  Is  on- 
ly of  the  half  blood,  and  therefore  not  strict- 
ly within  the  prohibition  of  the  statute  is  of 
no  consequence ;  for  upon  reason  and  author- 
ity, the  words  used  in  the  statute  must  be 
taken  In  their  ordinary  meaning,  and  there- 
fore Include  relations  of  the  half  blood,  and 
also  illegitimates  who  are  within  the  prohibit- 
ed degrees.  16  A.  &  E.  Enc  I*  (2d  Ed.)  137, 
and  cases  dted  in  notes ;  19  A.  &  E.  Ena  h. 
1175 ;  1  Bish.  Mar.  &  Viv.  |§  745,  748. 

By  section  1  of  "An  act  to  regulate  the 
granting  of  divorces,"  passed  in  1872  (15  Stat. 
p.  30),  either  party  to  a  marriage  the  validity 
of  which  was  doubted  or  denied  was  authoriz- 
ed to  Institute  a  suit  to  determine  the  validity 
thereof ;  and,  while  that  act  was  repealed  in 
1878  (16  Stat  p.  719),  the  provision  above 
referred  to  has  been  brought  forward  In 
subsequent  revisions,  and  now  appears  as 
section  3752,  Civ.  Code  1912.  In  1882  (17 
Stat  681),  an  act  was  passed,  which  is  now 
section  3753,  Civ.  Code  1912,  and  reads: 

"The  court  of  common  pleas  shall  have  au- 
thority to  hear  and  determine  any  issue  affect- 
ing the  validity  of  contracts  of  marriage,  and 
to  declare  said  contracts  void  for  want  of  con- 
sent of  either  of  the  contracting  parties,  or  for 
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an;  other  cause  going  to  show  that,  at  the  time 
the  said  supposed  contract  was  made,  it  was 
not  a  contract:  Provided,  that  such  contract 
lias  uot  been  consummated  by  the  cohabitation 
of  the  parties  thereto." 

In  1884  (IS  Stat  857)  Incest  was  made  a 
crime,  and  carnal  intercourse  between  per- 
sons within  the  degrees  of  relationship  with- 
in wMch  marriage  was  prohibited  by  section 
3743,  supra,  was  made  incest  Crim.  Code, 
S  388.  It  appears,  therefore,  that  at  the 
time  of  the  marriage  between  defendant  and 
Leonora  Harris,  In  1882,  incest  was  not  a 
crime.  It  follows  that  if  that  marriage  was 
only  voidable,  and  not  absolutely  void,  his 
cohabitaticm  with  her  after  the  passage  of 
the  act  pf  1884,  making  it  a  crime,  cannot 
be  punished  as  incest ;  for,  as  to  the  parties 
to  that  marriage,  the  statute  would  be  ex 
post  facto. 

The  question  then  is  whether  the  prohibition 
of  the  statute  renders  the  marriage  void  ab 
initio,  for  we  have  seen  that  but  for  that 
prohibition,  it  would  be  only  voidable,  and 
the  subsequent  marriage  bigamous.  In  de- 
termining this  question,  it  is  important  to 
keep  in  mind  the  difference,  already  ad- 
verted to,  between  executory  and  executed 
contracts  of  marriage,  and,  also,  the  differ- 
ence between  void  and  voidable,  as  applied 
to  such  contracts.  No  doubt  the  Legislature 
bad  in  mind  these  differences  when  it  added 
the  proviso  to  section  3753,  supra,  which  lim- 
its the  court  in  declaring  marriages  void, 
when  they  have  been  consummated  by  co- 
habitation of  the  parties. 

In  1  Bish.  Mar.  &  Dlv.  f  253  et  seq.,  the 
difference  between  void  and  voidable  is  point- 
ed out,  as  applied  by  text-writers  and  judges 
to  marriage  contracts,  and  it  is  there  shown 
that  there  is  a  peculiar  sort  of  voidable  with 
reference  to  marriage  contracts  which  does 
not  pertain  to  others.  In  sections  258  and 
259,  the  author  thus  defines  void  and  voida- 
ble marriages  (pages  958,  959) : 

"A  marriage  is  termed  void  when  it  la  good 
for  no  legal  ^purpose,  and  its  invalidity  may  be 
maintained  in  an^  proceeding,  in  any  court 
between  any  parties,  whether  in  the  lifetime 
or  after  the  death  of  the  supposed  husband  and 
wife,  and  whether .  the  question  arises  directly 
or  collaterally. 

"A  marriage  is  voidable  when  In  its  consti- 
tution there  is  an  imperfection  which  can  be 
inquired  into  only  during  the  lives  of  both  of 
the  parties,  in  a  proceeding  to  obtain  a  sen- 


tence declaring  it  nuIL  TTntil  set  aside,  it  b 
practically  valid ;  when  set  aside,  it  is  ^ende^ 
ed  void  from  the  beginning." 

In  discussing  the  effect  of  statutes  prohib- 
iting certain  marriages,  the  same  author  (se» 
tlon  289)  says: 

"If  it  does  not  appear  in  the  affirmative 
words  of  a  statute  whether  the  marriage  it  fa^ 
bids  is  void  or  voidable,  we  seek  the  legisla- 
tive intent  in  the  prior  law.  And  we  folloir 
the  rule  that  all  laws,  written  and  unwritten, 
at  whatever  dates  established,  are  to  be  inter- 
preted into  one  harmonious  system  of  jutii- 
prudence.  ^le  written  law  of  void  or  voidabte 
within  the  prohibited  degrees  is,  in  our  states 
generally,  what  the  English  unwritten  law, 
modified  by  the  written,  was  before  the  enact- 
ment of  St  6  &  6  Will.  4  C.  54.  And  w4 
have  seen  that  through  the  workings  of  a  stat' 
ute  of  Henry  VIII  Uie  marriage  became  void- 
able. Therefore,  as  every  enactment  is  to  be 
interpreted  in  harmony  with  the  writt«i  law, 
and  as  superseding  it  only  to  the  extent  required 
by  its  express  terms  or  necessary  op^^tioa, 
it  results  that,  unless  the  one  defining  the  for- 
bidden degrees  declares  the  marriage  it  pt^iit»ti 
void,  it  is  but  voidable." 

In  26  Cya  846,  It  Is  said: 

"At  common  law  the  canonical  tmpediraeoli 
of  c<»i8anguinity  and  afiinity  rendered  a  mar- 
riage voidable  merely,  and  the  same  is  troc 
where  such  marriages  subject  to  sodi  impedi- 
ments are  merely  prohibited  by  the  statute ;  and 
in  some  jurisdictions  statutes  declaring  such 
marriages  void  have  been  construed  aa  mean- 
ing voidable  only." 

Sedgwick,  at  page  89  of  bis  woik  on  Stat- 
utory and  Constitutional  Law,  says: 

"It  does  not  however,  follow  that  when  an 
act  is  forbidden  by  statute,  everything  done  in 
contravention  of  the  act  la  to  be  consideied 
void.  l%is  would  lead  to  results  of  too  serious 
a  character.  So,  in  regard  to  marriage,  where 
a  statute  imposes  a  penalty  on  an  officer  for 
solemnizing  the  union,  but  does  not  in  words 
declare  the  marriage  void,  •  •  •  the  mar- 
riage is  valid,  and  the  penalty  only  attaches 
to  the  officer  who  performs  the  act  expressly 
prohibited." 

These  authorities  show  that  notwithstand- 
ing the  prohibition  of  section  3743,  which  does 
not  in  express  terms,  declare  marriages  there- 
in prohibited  to  be  void,  the  marriage  of  the 
defendant  to  Leonora  Harris  In  1882  was 
not  void,  but  only  voidable.  It  follows  that 
bi^  marriage  in  1913  was  bigamous. 

Judgment  affirmed. 

GARY,  C.  J.,  and  WATTS,  FBASEB,  and 
GAGE,  JJ.,  concur. 
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HENDBICKS  et  al.  t.  TEMPLE  et  aL 
(No.  9152.) 

(Supreme  Court  of*  South  Carolina.     July  31, 
1915.> 

wlijls  <g=9c14— conbtbtjotion  — interbot  — 

Devise. 

A  testator  left  bis  wife  real  property,  de- 
claring that  she  should  have  and  hold  it  during 
het  natural  life  or  widowhood,  but  that  on  her 
remarriage,  or  at  her  death,  the  property  should 
be  sold,  and  the  proceeds  or  the  sale  divided  be- 
tween two  named  persons  and  the  wife,  or  her 
heirs.  Held,  that  the  wife  took  an  estate  for 
life  in  the  whole  of  th^  lands,  and  that  in  event 
of  her  remarriage  she  should  be  entitled  imme- 
diately to  one-third  of  the  proceeds  of  the  sale 
of  the  land,  or  if  she  died  without  remarriage, 
Buch  proceeds  should  go  to  her  heirs. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  1393-1416;  Dec.  Dig.  <S=»614.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County:    Ernest  Moore,  Judge. 

Action  by  J.  F.  Hendricks  and  others 
aj^ainst  P.  C  Temple  and  others.  From  a 
judgment  for  plaintiffs,  the  named  defendant 
appeals.    Affirmed. 

AVm.  N.  Graydon,  of  Abbeville, .  for  appel- 
lant Bonham,  Watklns  &  Allen,  of  Ander- 
son, tor  respondents. 

WATTS,  J.  This  was  an  action  commenc- 
ed for  the  purpose  of  having  the  land  describ- 
ed in  the  complaint  sold  and  proceeds  ~  dis- 
tributed among  the  parties  entitled  thereto, 
as  claimed  in  the  complaint,  the  case  was  re- 
ferred to  the  master  to  take  testimony  and 
rejport  to  the  court  The  case  was  heard  by 
bis  honor,  Judge  Moore,  at  the  March  term 
of  the  court,  1915,  who  filed  a  decree,  find- 
ing In  favor  of  the  plaintlffa  From  this 
decree  P.  C.  Temple  appeals.  All  questions 
raised  by  the  appeal  relate  to  the  proper 
construction  of  the  will  of  Basil  CaUaham,  or 
rather  in  regard  to  the  provision  that  be 
made  in  reference  to  Ids  wife,  Eliza  A  Calla- 
bam,  which  is  as  follows: 

"I  give  and  bequeath  unto  my  beloved  wife, 
Eliza  A.  Callaham,  my  home  tract  of  land  con- 
taining one  hundred  and  eighty  six  acres,  also  a 
tract  of  land  adjoining  the  home  tract,  known 
as  the  Barton  tract,  containing  about  thirty 
acres,  to  have  and  to  bold  to  use  and  possess 
during  her  natural  life  or  widowhood,  but  in 
the  event  she  should  marry,  or  if  she  lives  single 
until  she  dies,  in  either  case,  it  is  my  will  that 
the  above-named  land  be  sold  by  my  executors 
hereinafter  to  be  appointed,  if  either  of  them  be 
living,  and  if  neither  of  them  be  living  thereby 
other  proper  anthorities  in  law,  and  proceeds 
of  the  sale  of  land,  be  divided  in  the  following 
manner — one-third  to  her  or  her  heirs,  one-third 
to  the  children  of  my  son,  John  William  Calla- 
ham. now  dead,  one-third  to  my  daughter,  Mary 
Jane  Bobinsou,  now  the  wife  of  Hugh  Robinson, 
or  if  aHe  be  dead  to  her  children  that  may  be 
living,  all  to  share  and  share  alike." 

Mrs.  Callaham  never  married  again,  and 
died  in  the  year  1913,  leaving  of  force  a  will 
in  which  she  devised  to  P.  C.  Temple  one- 
tblrd  interest  in  the  tract  of  land  devised  to 
ber  under  her  husband's  will.  In  November, 
1914,  this  action  was  commenced,  the  plain- 


tiffs claiming  that  under  the  will  of  Basil 
Callaham  the  wife,  Eliza  A.  Callaham,  had 
nothing  in  the  land  but  a  life  estate,  and 
that  she  bad  no  right  to  will  the  same  to  P. 
C.  Temple.  We  see  no  error  on  the  part  of 
his  honor  in  making  the  decree  that  he  did. 
A  proper  construction  of  the  will  of  Basil 
Callaham  shows  that  he  devised:  (1)  The 
whole  of  the  216  acres  to  bis  wife,  Eliza  A. 
Callaham,  for  ber  natural  life.  (2)  If  bis 
wife,  Eliza  A.  Callaham,  should  marry  again 
the  216  acres  of  land  to  be  sold,  and  one- 
third  of  the  proceeds  to  go  to  the  wife.  (3) 
If  wife,  Eliza  A.  Callaham,  should  die  with- 
out marrying  again,  the  216  acres  to  be  sold 
and  one-third  of  the  proceeds  thereof  to  go  io 
ber  (the  wife's)  hdra 

All  exceptions  are  overruled.  Judgment 
affirmed. 

GARY,  C.  J.,  and  HYDBICK,  FBASEB, 
and  GAGE,  JJ.,  concur. 

(101  S.  0.  407) 
BARKSDAIiB  v.  GIBERT.    (N&  9149.) 

(Supreme  (Tourt  of  South  Carolina.     July  29, 
1915.) 

LiiaTATioN  OF  Actions  «=»197— Action  ow 
Account— Appucation  o»  Payicents— Evi- 
dence. 

In  an  action  on  an  account  wherein  defend- 
ant pleaded  the  statute  of  limitations  as  to  all 
items  appearing  on  the  account  prior  to  a  date 
six  years  before  commencement  of  the  action, 
evidence  that  the  account  ran  from  year  to 
year,  and  that  yearly  statements  were  furnished 
defendant  each  of  which  showed  a  balance  from 
the  preceding  year,  the  new  purchases,  and  the 
cash  paid  by  defendant  did  not  require  a  finding 
that  plaintiff  applied  the  payments  before  trial 
and  at  the  time  they  were  received  to  new  pur- 
chases for  the  current  years. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  |S  722-726;  Dec.  Dig. 
«s>197.] 

Appeal  from  (Common  Pleas  (Circuit  Court 
Of  Abbeville  County;  Thomas  S.  Sease, 
Judge. 

Action  by  W.  D.  Barksdale  against  James 
S.  Glbert  From  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Wm.  N.  Graydon,  of  Abbeville,  for  appel- 
lant Wm.  P.  Greene,  of  Abbeville,  for  re- 
spondent 

ERASER,  J.  "This  action  was  commenc- 
ed on  the  27tb  day  of  May,  1914,  and  alleged 
that  between  January  1,  1907,  and  January 
1,  1913,  the  defendant  became  indebted  to  the 
plaintiff  on  account  of  goods  sold  him  in  the 
sum  of  $1,027.29.  It  alleged  sundry  pay 
ments  had  been  made  on  account  up  to  $424.- 
67,  leaving  a  balance-  due  of  said  account  of 
$602.62.  The  defendant  demanded  that  the 
plaintiff  serve  him  with  an  itemized  state- 
ment of  said  account,  whereupon  plaintlfl 
furnished  the  defendant  with  an  account  the 
tlrst  statement  on  which  was  dated  Janu- 
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ary  1,  1907,  and  read:  'Account  rendered 
$2a93.'  The  defendant  pleaded  the  statute 
of  limitations  as  to  all  Items  of  said  account 
appearing  on  said  account  prior  to  27th  dajf 
of  May,  1908,  which  was  six  years  prior  to 
the  commencement  of  this  action." 

The  judgment  was  for  the  plaintiff,  and 
the  defendant  appealed  upon  the  following 
.  exceptions: 

"I.  Because,  the  itemized  statement  of  ac- 
count furnished  by  the  plaintiff  to  defendant 
showing  on  its  face  the  application  that  the 
plaintiff  had  voluntarily  made  of  said  pay- 
ments, it  was  error  in  his  honor  to  rule  that 
the  plaintiff  could  malse  a  different  application 
of  the  payments  at  the  trial,  and  erred  in  charg- 
ing the  jury  that  the  plaintiff  had  a  right 
to  apply  the  said  payments  to  the  part  of  ac- 
count that  was  not  barred  by  the  statute  of 
limitations. 

"II.  Because  the  presiding  judge  erred  in 
overruling  the  motion  for  a  new  trial,  based  up- 
on the  grounds  that  the  plaintiff,  having  elected 
to  apidy  the  payments  made  him  by  the  de- 
fendant to  the  account  for  the  years  in  which 
they  were  paid,  had  no  right  to  change  the  ap- 
plication at  the  trial  and  apply  them  in  a 
different  manner. 

"HI.  Because  the  plaintiff,  having  elected  to 
apply  the  payments  made  him,  as  shown  by  the 
accounts  offered  in  evidence  to  the  different 
years  in  which  the  accounts  were  made,  and 
having  rendered  statements  to  the  defendant 
showing  the  application  of  said  payments,  would  ; 
have  had  no  right  at  the  trial  of  the  case  to  ' 
change  the  application  of  said  payments,  and 
bis  honor  erred  in  charging  the  jury  that  he 
would  bave  such  a  right,  and  erred  in  refus- 
ing the  motion  for  a  new  trial  based  upon  the 
grounds  that  the  plaintiff  would  have  no  such 
right" 

These  exceptions  need  not  be  considered 
separately,  because  they  are  all  based  upon 
one  error  of  fact,  to  wit,  that  the  record 
shows  that  the  plaintiff  had  applied  the 
payments  before  the  trial  and.  at  the  time 
they  were  received  to  new  purchases  for 
the  current  years. 

There  is  evidence,  and  there  is  none  to  the 
contrary,  that  the  defendant  did  not  direct 
the  application  of  his  payments.  It  seems 
that  the  account  ran  on'  from  year  to  year, 
and  yearly  statements  of  account  were  fur- 
nished defendant.  Each  of  these  accounts 
contained  a  statement  of  the  balance  from 
the  preceding  year,  the  new  purchases,  and 
the  cash  paid  by  the  defendant.  To  illus- 
trate: The  account  of  1907  has  a  balance 
for  1906,  new  sales  and  cash  payments. 
There  Is  nothing  to  show  whether  the  ap- 
plication was  to  the  balance  from  1906  or  to 
new  purchases  for  1907,  and  so  on  for  each 
year.  The  cash  paid  in  1907  was  properly 
on  the  account  for  1907,  but  its  appearance 
on  the  account  for  1907  did  not  fix  its  appli- 
cation to  recent  purchases. 

There  is  little  law  In  this  case.  The  only 
question  is  one  of  fact,  and  that  has  been 
settled  by  the  verdict  of  the  jury. 

The  judgment  is  alHrmed. 

GARY,  C.  J.,  and  HTDRICK,  WATTS, 
and  OAGE^  J  J.,  concur. 


OUKLS.  C.  JK) 

DUNIiAP  T.  GREENVILLE.  S.  &  A.  RT.  CO. 
(No.  9146.) 

(Supreme  CV>art  of  South  Carolina.    July  28, 
1916.) 

1.  Railboads  «=»348— Action  fob  iNjrmm 
— Willful  Negligence— Evidence. 

In  an  action  for  injuries  caused  by  the 
recklessness  and  willful  conduct  of  defendant's 
motorman,  evidence  that  plaintiff,  while  cross- 
ing defendant's  road,  was  struck  by  a  car  com- 
ing around  an  obstruction  to  the  view  at  a 
high  speed  without  signals,  and  that  the  mo- 
torman did  not  see  plaintiff  or  know  that  he 
was  struck  until  after  •the  car  arrived  at  des- 
tination, was  sufficient  to  sustain  a  judgment 
that  defendant  was  guilty  of  recklessness  and 
willfulness. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1138-1160;    Dec.  Dig.  «S=>348.] 

2.  Nboligencx  «s9l35— Contbibutokt  Neg- 
UGENCE— Evidence. 

In  an  action  fo;  injuries,  contributory  neg- 
ligence is  an  affirmative  defense,  and  must  be 
established  by  defendant  by  a  preponderance  of 
the  evidence. 

CEd.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  SS  274-276;    Dec  Dig.  <S=>135.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  J.  W.  De  Vore,  Judge. 

Action  by  Joseph  Dunlap  against  the 
Greenville,  Spartanburg  &  Anderson  Railway 
Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Haynsworth  A  Haynswortb,  of  Greenville, 
for  appellant  McCnllough,  Martin  &  Blytbe, 
of  Greenville,  for  respondent 

FRASER,  J.  This  Is  an  action  for  personal 
injury.  There  are  three  exceptions,  bat  they 
require  the  decision  of  only  one  question.  The 
complaint  alleged  that  the  injury  was  caused 
by  the  negligence,  recklessness,  and  willful- 
ness of  the  defendant  The  defendant  plead- 
ed, among  other  things,  contributory  negli- 
gence. 

[1]  It  is  manifest  tliat,  U  there  was  evi- 
dence from  which  the  jury  might  have  infer- 
red recklessness  and  willfulness,  the  question 
of  contributory  negligence  need  not  be  con- 
sidered. 

There  was  evidence  that  tended  to  show 
that  the  plaintiff,  with  another  man,  was 
walking  along  a  public  highway  that  cross- 
ed the  line  of  defendant's  road,  and  that 
while  crossing  the  defendant's  road  be  vras 
struck  by  the  forward  end  of  defendant's 
car ;  that  there  was  an  engine  aa.  the  South- 
em  Railway  that  was  near  the  crossing  and 
above  the  defendant's  road;  that  there  was 
an  abutment  on  the  line  of  the  Southern  Rail- 
way that  obstructed  the  view  of,  the  approach 
of  defendant's'  car  from  travelers  on  the  pub- 
lic highway  until  they  were  within  45  feet  of 
defendant's  track ;  that  defendant's  car  was 
run  across  the  public  highway  at  high  speed: 
that  no  signals  of  its  approach  were  given : 
that  the  motorman  did  not  see  the  plaintiff 
or  his  companion,  and  did  not  know  that  he 
had  struck  the  plaintiff  until  after  the  car 
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arrived  at  Its  destination,  and  then  was  in- 
formed by  telephone.  There  was  conflicting, 
testimony,  but  there  was  testimony  to  sup- 
port a  finding  that  there  was  recklessness 
and  willfulness. 

[2]  It  may  be  said  that  the  jury  found  only 
actual  damages,  and  therefore  the  finding 
negatived  recklessness  and  willfulness.  The 
testimony  was  confilcting,  and,  while  the 
Jury  might  not  hare  found  that  there  was  a 
preponderance  of  the  testimony  in  favor 
of  the  plaintiff. on  this  issue,  contributory 
negligence  is  an  affirmative  defense,  and  on 
that  issue  the  defendant  must  make  out  its 
defense  by  the  preponderance  of  the  testi- 
mony and  show  that  its  defense  was  avail- 
able. 

Carter  v.  Railway,  93  S.  G  341,  75  S.  E. 
952: 

"It  may  be  said  that  wantonness  and  will- 
fulness had  been  eliminated  from  the  case.  As 
a  _  foundation  for  punitive  damages,  they  were 
eliminated  from  ^e  case,  but  the  defendant 
was  still  required  to  make  oat  its  affirmative 
defense  of  contributory  negligence,  and,  if  the 
facts  subsequently  proven  showed  willfulness, 
the  plea  could  not  prevaiL" 

The  Judgment  appealed  from  is  affirmed. 

GARY,  C.  J.,  and  HYDRIOK,  WATTS,  and 
GAGE,  JJ.,  concur. 


(101  8.  C.  391) 

CITY  OF  COLUMBIA  v,  PHILLIPS. 
(No.  9145.) 

(Supreme  Court  of  South  Carolina.    July  28,- 
1915.) 

1.  Municipal  Cobpobations  €=»639— Obm- 
NANCEs— Violations— I  NFORMATiON . 

An  allegation  in  an  information  charging 
a  violation  of  a  city  ordinance  is  an  allegation 
of  the  commission  of  an  offense  within  the 
city. 

[Ed.  Note. — ^Por  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  281-283,  1406-1409; 
Dec.  Dig.  <3=»689.] 

2.  Municipal  Cobpobations  «=»639— Obdi- 
NANCES  —  Violations  —  Infobuation  — 

SUBPLUSAOE. 

Where  accused  was  charged  with  loaning 
money  at  usurious  interest,  in  violation  of  ordi- 
nances enacted  in  1912,  1913,  1914,  and  the 
evidence  showed  that  in  February,  1913,  ac- 
cused made  a  usurious  loan,  the  allegation  in 
the  information  of  a  violation  of  the  ordinance 
of  1912  was  surplusage. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  281-283,  1406- 
1409  ;   Dec.  Dig.  <S=9639.] 

3.  Municipal  Cobpobations  ^s>116— Obdi- 
nances— Repeal. 

An  ordinance,  not  si>ecifically  repealing  a 
prior  ordinance,  repeals  only  inconsistent  pro- 
visions in  the  prior  ordinance.. 

[Ed.  Note.— Pot  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §!  268-271 ;  Dec.  Dig. 
<S=116.] 

4.  Municipal  Cobpobations  <g=9631— Viola- 
tion OF  OBDiNANCEs—LrcEssEs— Occupa- 
tions—Pbivate  Money  Lenders. 

Where  ordinances  subjecting  annual  li- 
censed private  money  lenders  to  fine  or  impris- 
onment for  charging  usurious  interest,  and 
providing  for  the  report  of  convictions  to  the 


city  council,  who  shall  revoke  the  license  of 
the  offender,  are  deemed  annual  license  ordi- 
nances, one  cannot  be  convicted  in  1914,  for 
carrying  on  business  in  1914,  under  an  ordi- 
nance enacted  in  1913;  bat  one  may  be  con- 
victed during  1914,  for  an  offense  committed 
in  1913,  under  the  ordinance  adopted  in  1913, 
or  a  transaction  may  commence  in  one  year 
and  continue  into  tiie  succeeding  year,  and 
thereby  constitute  a  violation,  of  both  ordi- 
nances. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  1386-1388;  Dec. 
Dig.  (S=»631.] 

5.  MuNioiPAi,  Cobpobations  «=»626— EquaXi 
Pbotection  of  Laws  —  Municipal  Obdi- 

NANCES. 

An  ordinance,  punishing  private  money 
lenders  charging  usurious  interest  and  pro- 
viding for  the  report  of  convictions  to  the  <aty 
council,  who  shall  revoke  the  license  of  offend- 
ers convicted,  is  not  discriminatory,  in  the 
absence  of  anything  to  show  that  there  are 
money  lenders  not  within  the  ordinance. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1380;  Dee.  Dig.  <S=> 
626.1 

6.  Municipal  Cobpobations  €=>592— Statu- 
toby  Regulation— Obdinances— Validity. 

A  city  ordinance,  subjecting  any  private 
money  lender  charcing  usurious  interest  to  a 
fine  not  exceeding  $40  or  imprisonment  in  the 
jail  for  30  days,  and  providing  for  the  report 
of  convictions  to  the  city  council,  who  shall 
revoke  the  license  of  persons  convicted,  is 
not  forbidden  by  the  state  usury  statute. 

[Bd.  Note. — For  other  cases,  see  Municipal 
(3orporations,  Cent  Dig.  {§  1311-1314;  Dec. 
Dig.  <S=»592.] 

Appeal  from  General  Sessions  Clrooit  Court 
of  Richland  County;  0.  J.  Ramage,  Special 
Judge. 

E.  E.  Phillips  was  convicted  of  violating  an 
ordinance  of  the  City  of  Columbia,  and  be 
appeals.    Affirmed. 

Cooper  &  Cooper,  of  Columbia,  for  appel- 
lant W.  H.  Cobb,  Sol.,  and  D.  W.  Robinson, 
both  of  Columbia,  for  respondent 

• 

ERASER,  J.  In  the  year  1913  the  dty  of 
Columbia  passed  this  ordinance: 

"Any  money  lender  (private)  who  shall  diarge, 
accept  or  receive  interest  charges  or  compen- 
sation for  the  lending  or  use  of  money,  direct- 
ly or  indirectly,  by  whatever  name,  means  or 
device,  in  excess  of  the  legal  rate  of  eight  per 
cent  per  annum,  he,  or  they,  shall  be  subject 
to  a  fine  not  exceeding  forty  ($40.00)  dollars, 
or  Imprisonment  in  the  city  jail  for  a  time  not 
to  exceed  thirl?  days  for  each  offense;  and 
the  record  of  his,  her  or  their  conviction  shall 
be  reported  to  the  next  meeting  of  the  city 
council,  whereupon  the  license  of  such  party 
or  parties  so  convicted  shall  be  revoked." 

It  seems  that  the  same  ordinance  was  pass- 
ed in  the  years  1912,  1913,  and  1914.  The 
necessity  or  propriety  of  the  annual  adop- 
tion of  this  ordinance  does  not  appear  in 
the  record. 

The  appellant  was'  tried  before  the  re- 
corder for  a  violation  of  two  of  these  ordi- 
nances. The  first  warrant  was  based  upon 
a  charge  of  a  violation  of  the  three  ordi- 
nances, but  did  not  state  that  the  offense 
was  committed  within  the  city  of  Columbia. 
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On  the  day  set  for  trial,  and  before  the 
Jury  was  sworn,  the  information  was  amend- 
ed by  striking  out  the  year  1912  and  Insert- 
ing an  aUegatlou  that  the  offense  was  com- 
mitted within  the  dty.  The  appellant  mov- 
ed to  quash  the  warrant,  on  the  ground,  so 
far  as  it  affects  this  appeal,  that  the  war- 
rant could  not  be  amended  at  aU,  that  the 
former  ordinances  had  been  repealed  by  the 
adoption  of  the  later  ordinances,  and  that 
the  ordinance  is  discriminatory.  The  motion 
was  overruled,  and  the  appellant  was  con- 
victed. 

The  testimony  tended  to  show  that  in  Feb- 
ruary, 1913,  the  prosecuting  witness  applied 
to  appellant  for  a  loan  of  $80,  and  received 
$72,  and  for  four  months  paid  bade  $80  in 
installments  of  $20,  and  after  that  time,  on 
demand  of  appellant,  paid  $10,  $12,  and  $16 
per  month  for  a  while.  The  appellant  offer- 
ed no  evidence.  From  the  judgment  of  the 
recorder,  the  defendant  appealed  to  the  court 
of  general  sessions.  That  court  affirmed  the 
Judgment  of  the  recorder,  and  the  appeal  in 
this  court  raises  four  questions: 

[1-4]  I.  Was  it  error  in  the  recorder  to  al- 
low the  amendment  and  to  fail  to  quash  the 
Indictment? 

It  was  not  The  allegation  of  the  viola- 
tion of  the  ordinance  of  the  city  of  Columbia 
was  an  allegation  of  an  offense  within  the 
city.  The  allegation  of  a  violation  of  the 
ordinance  of  1012  was,  under  the  evidence, 
mere  surplusage.  The  general  rule  is  that 
a  new  enactment,  unless  a  repeal  is  specif- 
ically provided  for,  repeals  only  inconsist- 
ent provisions.  If,  however,  the  ordinance 
was  the  annual  license  ordinance,  then,  while 
one  cannot  be  convicted  in  1914  for  carrying 
on  business  in  1914  under  the  1913  ordinance, 
yet  there  is  no  reason  why  one  cannot  be 
convicted  in  1914  /or  an  offense  committed 
in  1913  under  the  1913  ordinance.  The  1913 
ordinance  applies  to  1913,  and  the  1914  ordi- 
nance applies  to  1914.  The  ordinances  cover 
different  periods,  and  are  not  in  any  sense  in 
conflict.  A  transaction  may  commence  in 
1913  and  continue  in  1914,  and  be  in  Vlolatiou 
of  both  ordinances. 

[6]  II.  Was  the  ordinance  discriminatory? 

It  does  not  appear  to  l>e  from  the  record. 
The  record  does  not  show  that  there  are  any 
money  lenders  not  Included  in  the  class. 

[6]  III.  Does  the  state  usury  statute  for- 
bid this  ordinance? 

A  full  answer  is  found  In  Greenville  v. 
Kemmis,  58  S.  C.  433,  36  S.  E.  729,  50  L. 
R.  A.  725: 

"Granting,  for  the  sake  of  argument  only,  that 
the  Legislature  hBS  not  seen  fit  to  make  it  a 
crimiual  offense  for  a  person  to  permit  his 
room,  in  a  building  formerly  used  as  a  hotel, 
which  he  rents  and  occupies,  to  be  used  as  a 
place  for  gaming  with  cards,  we  see  no  reason 
whatever  why  that  should  operate  as  a  pro- 
hibition to  the  city  council  from  passing  such 
an  ordinance  as  that  here  in  question.  Common 
ert>erience  shows  that  city  corporations  find 
it  necessary  for  the  pence  and  good  order  of 


the  city  to  forbid  the  doing  of  many  acts,  nnder 
penalty,  as  to  which  the  legislature  have  not 
found  it  necessary  to  legislate.  The  ordinance 
is  certainly  not  in  conflict  with  any  act  of  th« 
Legislature." 

lY.  Was  it  error  to  admit  parol  evidenoe 
of  written  instruments? 

Neither  witness  attempted  to  say  what  was 
in  the  written  contracts.  It  does  not  appear 
that  either  knew,  or  thought  he  knew.  The 
city  was  attempting  to  prove  two  facta  of  its 
charge:  (1)  That  the  defendant  was  carry- 
ing on  the  business  of  a  money  lender;  and 
(2)  that  he  accepted  and  received  a  greater 
rate  of  interest  than  the  ordinance  allowed. 
The  exception  that  raises  this  question  can- 
not be  sustained. 

The  Judgment  is  affirmed. 

GARY,  0.  J.,  and  HTDRICE,  WATTS,  and 
GAGQ,  JJ.,  concur. 

aoi  s.  c.  1/m 

LORENZO  T.  ATLANTIC  COAST  t,lSE  B. 
CO.  et  aL     (Na  9150.) 

(Supreme  Court  of  South  Carolina.    Joly  29, 
1915.) 

1.  Railboads  «=3347— GnossiRa  AccinxNT— 
Pkbson    Passing    Beneath    Tbaik— Eti* 

OENCB— PLKAniNQ. 

Where  the  complaint,  in  an  action  for  in- 
juries due  to  the  sudden  moving  of  a  car  block- 
ing a  street  and  beneath  which  plaintiff  at- 
tempted to  pass,  alleged  a  willful  violation  of 
duty  by  defendant,  evidence  that  the  street  had 
heen  frequently  blocaed  for  an  imreasonahle 
time  on  other  occasions  was  properly  admitted. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  (f  1124r-1137;    Dec.  Dig.  «=»347.] 

2.  Railaoads  «=»350— Cbosbino  Accidext— 
Person  Passinq  Beneath  Cabs— Evioekck 
— Neouoence. 

Where,  in  an  action  for  injuries  due  to 
the  sudden  moving  of  a  car  bloddns  the  street 
and  beneath  which  plaintiff  attempted  to  pass 
there  was  evidence  Uiat  the  street  was  blo^rd 
for  25  minutes;  that  the  engine  was  not  in 
sight;  that  the  car  was  moved  without  warn- 
ing; that  there  was  nothing  to  warn  passen- 
gers that  it  might  be  moved;  and  that  the 
street  was  a  main  thoroughfare  which  defend- 
ant was  in  the  habit  of  blocking  for  an  un- 
reasonable and  unlawful  length  of  time — the 
court  properly  refused  to  grant  a  nonsuit  or 
direct  a  verdict  for  defendant. 

[Ed.   Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  §i  1152-1192;  ^Dec.  Dig.  «=»350:i 

3.  Railroads  €=»350— Crossiko  Accidkjtt— 
Person  Passing  Beneath  CAsa— Contsib- 
BTOBY  Neoligence— Question  fob  Just. 

Where,  in  an  action  for  injuries  due  to  the 
sudden  moving  of  a  car  blocking  a  street  and 
beneath  wbich  plaintiS  attempted  to  pass,  there 
was  evidence  that  plaintiff  was  a  stranger  in 
the  city ;  that  he  and  his  companions  waited 
for  25  minutes  and  could  see  no  motive  power 
attached  to  the  cars;  that  they  went  np  and 
down  the  track  for  some  distance  and  could  see 
no  opening  or  end  of  the  train ;  that  they  con- 
sidered the  matter  and  concluded  that  the  train 
was  "dead,"  and  would  probably  remain  there 
for  the  night,  and  then  went  under  the  car,  and 
it  did  not  appear  that  it  would  have  been  per- 
fectly  safe   to  have   gone  around   the   train^ 
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■whether   plaintiff   was   gnilty    ot   contributory 
negligence  was  for  the  jury. 

lEd.  Note.— For  other   caseB,  see  Railroads, 
Cent.  Dig.  a  1152-1192;   Dec.  Dig.  «S=»350.] 
4.  •Uailboads  €=351— Ckossinq  Accidbnt— 

Person   Passing  Beneath  Cab— Insxbuo- 

TioN— Emergency— Obvious    Risk. 

Where  there  was  evidence  from  which  the 
jury  could  have  inf«rred  that  the  risk  was  not 
obvious,  the  court  properly  refused  to  instruct 
that  only  an  emergency  could  have  justified 
plaintiff  in  going  under  the  standing  car. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §8  1193-1211,  l2l3-1216;  Dec. 
Dig.  <&s>351.] 

B.  RAII30AD8  «s>350— Obobmho  Accidkut— 
Person  Passing  Beneath  Cab— Emebqeh- 
CY— Question  fob  Joby. 

Where  in  such  case  it  appeared  that  plain- 
tiff was  a  sailor  returning  to  bis  ship  after  a 
trip  to  the  business  portion  of  the  city,  the 
court  properly  refused  to  instruct  _  that  there 
was  no  emergency  calling  him  to  his  ship,  the 
question  whether  there  was  an  emergency  jus- 
tifying plaintiff  in  going  under  the  car  being 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  }§  1152-1192;   Dec.  Dig.  <S=>850.] 

6-  1'bial  <s=»261—Instbuction— Request. 

The  refusal  of  an  entire  instruction.  In- 
correct in  part,  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
I>ig.  §S  484,  660,  671,  673,  675;  Dec  Dig.  «=> 
261.] 

7.  Rahboads  «=>360— Cbosbino  Accident^ 
Pebson  Passing  Beneath  Cabs— Punitive 
Damages— SumciENCY  of  Bvidenoib— Sub- 
mission ov  Issues. 

Evidence,  in  an  action  for  injuries  from  the 
moving  of  a  car  blocking  a  street  and  beneath 
-which  plaintiff  attempted  to  pass,  held  to  au- 
thorize submitting  to  the  jury  the  question 
whether  defendant  willfully  disregarded  the 
rights  of  plaintiff  and  the  traveling  public,  who 
had  a  right  to  use  the  street,  and  thereby  ren- 
dered itself  liable  for  punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |!  1152-1192;   Dec.  Dig.  <g=»350.] 

Appeal  from  Common  Pleas  Circuit  Court 
o£  Charleston  County ;  F.  B.  Gary,  Judge. 

Action  by  Malflno  Lorenzo  against  the  At- 
lantic Coast  Line  Railroad  Company  and 
another.  From  Judgment  for  plalntUC,  de- 
fendants appeal    Affirmed. 

Mordecal  &  Gadsden  &  Rutledge,  of  Charles- 
ton, for  appellants.  Logan  &  Grace,  of 
CSharleston,  for  respondent 

FRASKR,  J.  Malfino  Lorenzo  was  a  sailor 
on  an  Italian  vessel  that  was  lying  at  the 
-wharf  in  Charleston.  It  was  his  first  visit 
to  Charleston.  He,  with  four  other  sailors 
on  the  ship,  went  up  Into  the  dty  to  purchase 
supplies.  Between  10  and  11  o'clodc  at  night 
the  sailors  were  returning  to  their  ship,  on 
Columbus  street,  a  much  used  public  hi^- 
-way  and  one  used  by  sailors  and  others  In 
going  between  the  water  front  and  the  busi- 
ness portion  of  the  city.  When  they  arrl-ved 
at  that  portion  of  the  street  where  the  tracks 
of  the  defendant  cross  the  street,  they  found 
box  cars  across  the  street  blocking  the  same. 
Q%e  part?  waited  a  while,  and  thea  under- 
took to  go  under  one  of  the  cars.     Lorenzo 


was  the  last.  When  he  was  under  the  car  It 
moved  fonvard  and  broke  his  leg  and  crushed 
his  foot  For  this  Injury  this  action  was 
brought,  the  complaint  alleging  negligence 
and  willfulness  for  blocking  the  street  for 
more  than  10  minutes,  and  for  an  unreason- 
able time,  for  the  failure  to  have  a  watch- 
man to  warn  passengers  along  said  street, 
and  for  suddenly  moving  the  cars  without 
the  warnings  required  by  the  statute.  The 
verdict  was  for  the  plaintiff,  and  the  defend- 
ants api)ealed. 

There  are  12  exceptions,  but  the  appellant 
states  the  Questions  at  Issue  as  follows : 

"It  will  be  unnecessary  to  repeat  the  excep- 
tions here,  as  they  are  quite  lengthy,  but  they 
may  be  divided  into  five  divisions  as  follows: 

"First.  Exceptions  1  to  6  and  exception  8 
raise  the  question  that  the  presiding  judge 
erred  in  admitting  testimony  as  to  the  blocking 
of  the  street  by  the  defendant  company  on 
former  occasions  long  antedating  the  one  in 
question,  such  testimony,  it  is  submi^d,  being 
irrelevant  to  the  issue  being  tried  by  the  jury. 

"Second.  Exception  6  assigns  error  in  the 
refusal  to  grant  the  motion  for  nonsuit 

"Third,  fixception  7  assigns  error  ia  the 
refusal  to  direct  a  verdict  for  the  defendant 

"Fourth.  Exceptions  9,  10,  and  11  raise  the 
question  that  the  judge  was  in  error  in  refusing 
to  charge  the  jury  as  requested  by  the  defendant 
in  its  sixth,  seventh,  and  ninth  requests  to 
charge,  the  ground  of  these  exceptions  being 
that  the  defendant  was  entitled  to  have  these 
propositions  of  law  charged  as  presented,  for  the 
reason  that  the  plaintiff'  would  only  be  pro- 
tected by  the  law  ia  attempting  to  pass  over 
the  street  under  the  car  of  the  defendant  if 
there  were  an  emergency  requiring  him  to  go 
across  the  street  at  this  place  to  reach  his  ship, 
and  that  if  there  were  no  such  emergency,  the 
plaintiff  in  doing  so  would  be  guilty  of  negli- 
gence or  gross  negligence  amounting  to  will- 
i'nlness  as  the  jury  might  determine,  and  the 
plain  tifTs  cause  of  action,  at  common  law  or 
under  the  statute,  either  for  compensatory  or 
punitive  damages,  or  both,  thus  defeated. 

"Fifth.  Exception  12  is  upon  the  ground 
that  there  was  no  evidence  of  -willfulness  to  go 
to  tiie  jury,. and  therefore  a  verdict  coald  not 
be  rendered  for  punitive  damages,  and  the  Judge 
should  have  so  charged." 

[1]  I.  Was  It  error  to  admit  e-vldence  that 
the  street  bad  been  frequently  blocked,  for 
an  unreasonable  time,  on  other  occasions?  It 
was  not  Where  the  allegation  Is  made  of  a 
willful  Tlolatlon  of  a  duty,  the  Jury  may  in- 
fer wUlfulness  from  long-repeated  violations 
of  the  same  duty,  and  Kirkland  v.  Railway, 
97  S.  a  67,  81  S.  E.  306,  Is  fuU  authority 
for  It 

[2]  II.  The  second  and  third  questions  may 
be  considered  together,  as  they  raise  the  same 
questions,  to  wit:  (a)  Was  there  evidence  of 
negligence  and  willfulness;  and  (b)  Incontro- 
vertible evidence  of  contributory  negligence? 

(a)  There  was  evidence  that  the  street  was 
blocked  for  25  minutes ;  that  the  engine  was 
not  in  sight ;  that  the  car  was  moved  with- 
out warning ;  that  there  was  nothing  to  warn 
passengers  on  the  street  that  the  cars  might 
be  moved  at  any  time ;  that  this  street  was 
the  main  thoroughfare  for  sailors  who  were 
entire  strangers  in  the  dty,  and  that  the 
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street  was  blocked  for  an  unreasonable  and 
unlawful  length  of  time  r  and  that  the  block- 
ing of  this  street  was  habitual.  It  cannot  be 
said  that  there  was  no  evidence  from  which 
the  jury  might  Infer  negligence  or  even  will- 
fulness. 

[3]  (b)  The  evidence  of  contributory  negli- 
gence was  not  conclusive.  The  plaintiff  was 
in  Charleston  for  the  first  time.  Charleston 
is  a  seaport  dty.  Sailors  and  others,  from 
distant  parts  of  the  world,  are  expected  to 
come  and  may  exi)ect  to  find  a  safe  approach 
from  the  water  front  to  the  business  portion 
of  the  city.  There  is  evidence  that  this  was 
plaintiff's  first  visit  to  Charleston  and  he  had 
the  right  to  assume  that  the  public  highway, 
along  which  he  would  go,  would  be  reason- 
ably safe,  and  tn  case  it  was  rendered  tempo- 
rarily dangerous,  there  would  be  something 
to  give  warning  of  the  danger. 

It  Is  claimed  that  the  cars  themselves  were 
the  dangar  signal.  This  is  not  necessarily 
true  in  this  case.  There  was  evidence  that 
the  plaintiff  and  his  companicms  waited  for 
26  minutes ;  that  they  could  see  no  motive 
power  attached;  that  they  went  up  and  down 
the  track  for  some  distance  and  could  see  no 
opening  or  end  of  the  train ;  that  they  con- 
sidered the  matter,  and  came  to  the  conclu- 
sion that  the  train  was  "dead,"  and  would 
probably  remain  there  for  the  night,  and, 
having  reached  that  conclusion,  they  went 
under  the  car.  It  may  have  been  bad  Judg- 
ment, but  was  not  inadvertence.  The  truth 
was  for  the  jury. 

It  is  said  it  was  perfectly  safe  to  go  around 
the  train.  The  record  does  not  show  that  it 
would  have  been  safe  to  go  around.  It  was  a 
question  for  the  Jury  to  say  whether  a  pru- 
dent man  in  a  strange  city  would  have  gone 
out  of  a  public  highway  where  he  had  a  right 
to  be,  into  a  frelghtyard,  where  It  was  not 
clear  that  he  had  the  right  to  go.  We  cannot 
say  that  the  evidence  was  susceptible  of  no 
other  construction  than  that  the  plaintiff  was 
guUty  of  contributory  negligence. 

[4]  III.  Did  the  Judge  err  in  not  charging 
that  only  an  emergency  could  have  Justified 
the  plaintiff  in  going  under  the  standing  car? 
An  emergency  may  excuse  a  man  for  taking 
an  obvious  risk.  The  Juiy  must  first  find  that 
the  risk  was  obvious.  If  the  Jury  took  the 
view  that  under  all  the  circumstances  the 
danger  was  not  obvious,  then  the  necessity 
for  the  emergency  did  not  exist 

[{]  The  ninth  request  assumed  that  there 
was  no  emergency  that  called  the  plaintiff  to 
bis  ship.  What  was  an  emergency  that  justi- 
fied the  plaintiff  in  going  under  the  car  was 
also  a  question  for  the  Jury.  They  might 
have  thought  that  the  prospect  of  spending 
the  night  in  the  street  was  an  emergency. 

If  the  Jury  believed  that  the  plaintiff  was 
justified  in  concluding  from  the  lights  before 
him,  or  the  darkness  that  aurrooiuded  him, 
that  the  train  was  a  "dead"  train,  then  they 
might  find  that  the  risk  was  not  obvious. 


The  plaintiff  was  not  a  trespasaer;  he  ^« 
not  on  the  car,  he  was  on  the  public  hl^way 
where  he  had  a  right  to  be.  It  may  bare 
been  recklessness  to  have  exercised  the  ri^t 
at  that  moment,  but  that  Is  another  question. 

[6]  IV.  The  appellant  complains,  also,  that 
at  least  a  part  of  the  seventh  request  to 
charge  was  unquestionably  good  law  and 
should  have  been  charged.  Ead>  request  to 
charge  is  a  unit  The  requests  to  diarge  are 
handed  up  to  the  Judge  just  before  the  argu- 
ment begins,  under  some  drcmnstances  It 
may  be  after  argument  He  cannot  fully  de- 
termine the  exact  bounds  of  his  charge  until 
he  has  heard  the  whole  case.  He  baa  only  a 
short  time  to  consider  the  requests,  and  can- 
not be  expected  to  weed  out  the  bad  law  and 
charge  that  which  is  good.  Parties  are  re- 
quired to  state  propositions  of  law  that  they 
desire  charged,  to  state  them  clearly  and  suc- 
cinctly, and  cite  the  authorities  relied  upon. 
If  the  proposition  is  correct  and  appUcable. 
then  a  failure  to  charge  is  reversible  error. 
If  not  it  is  not  reversible  error. 

[7]  V.  Was  there  evidence  from  which  the 
jury  might  infer  a  willful  disregard  of  the 
rights  of  the  plaintiff  and  the  traveling  pub- 
lic, who  bad  the  right  to  use  Columbus 
street?    There  was  such  evidence. 

The  judgment  is  affirmed. 

GARY,  a  J.,  and  HYDKICK,  WATTS,  and 
GAGIO,  JJ.,  C(mcur. 


cut  s.  c.  eo 

liANHAM  V.  HAYNES.     (No.  9153.) 

(Supreme  Court  of  South  Carolina.     July  SI, 
1916.) 

1.  Deeds    «=»129— Constbtjcmon— Lifk    Es- 
tate. 

Under  a  deed  providing  that  in  coDBidera- 
tion  of  the  grantors  love  and  affection  for  his 
daughter,  he  granted  unto  her  a  certain  tract 
of  land,  with  all  appurtenances  thereto  apper- 
taming,  and  also  the  crop  "during  her  natural 
life,  free  and  unincumbered,  not  subject  in  any 
wise  to  the  debts  of  her  husband  (or  any  futare 
husband),  •  •  •  and  at  her  death  to  be 
equally  divided  between  the  children  of  her 
body,  share  and  share  alike,  a  child  or  childres 
of  deceased  child  to  represent  his  or  her  par- 
ent" and  that,  if  the  daughter  "should  die 
^vithout  children,  *  *  •  the  said  land  is  to 
revert  back  to  my  estate,"  the  daughter  took 
only  a  life  estate,  and  at  her  death  her  children 
and   grandchildren   took   an  estate   for  life. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Oent 
Dig.  ii  351.  300-365.  416-130,  434.  435;  Dec. 
Dig.  €=»129.] 

2.  Deeds  €=»124— CorrvBTAWCi  of  Fee— Es- 
sential Words. 

There  can  be  no  conveyance  of  a  fee  with- 
out the  use  of  the  word  "heirs";  no  other 
words  being  susceptible  of  being  construed  into 
a  conveyance  of  the  fee,  regardless  of  the  grant- 
or's Intention  or  the  consequences  to  grantees 
or  heirs. 

[EM.  Note.— For  other  cases,  see  Deeds,  Cnot. 
Dig.  id  345-355,  416-428.  434,  435.  439,  452: 
Dec.  Dig.  <S='124.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  T.  S.  Sease,  Judge. 
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Partition  between  the  descendants  of  Fran- 
ces Turner,  deceased,  In  which  land  was  sold 
by  S.  T.  Lanham,  Master,  to  John  S.  Haynes, 
who  objected  to  the  title.  On  application,  he 
was  ordered  to  complete  bis  purchase,  and  he 
apx)ealed.    Reversed. 

Carson  &  Boyd,  of  Spartanburg,  for  appel- 
lant. Nlcholls  &  Nlcholls  and  W.  M.  Jones, 
all  of  Spartanburg,  for  respondent 

WATTS,  J.  This  Is  an  appeal  from  an 
order  of  Judge  Sease  made  in  a  rule  to  show 
cause  upon  an  application  of  S.  T.  I/anham, 
Esq.,  master  for  Spartanburg  countyi  against 
John  S.  Haynes,  why  he  should  not  comply 
and  to  complete  his  purchase  of  a  tract  of 
land  bid  oft!  by  him  at  a  public  sale  of  said 
land  by  the  master.  Haynes  made  return  to 
the  rule,  and  averred  his  readiness  and  wiU- 
lugness  to  comply  with  his  bid  and  pay  for 
the  proi)erty,  but  when  he  employed  counsel 
to  examine  the  title  to  the  said  property  that 
he  was  advised  by  them  that  the  title  was 
not  good,  and  for -this  reason  he  refused  to 
comply  with  his  bid,  and  desired  the  court  to 
pass  upon  the  title,  and  if  it  is  adjudged  good 
and  valid,  he  Is  ready  to  comply  with  his 
bid. 

[1]  It  appears  that  the  sale  was  made  In  a 
partition  proceeding  among  the  descendants 
of  Frances  Turner,  and  that  the  title  came 
to  them  from  Bumell  High  through  the  fol- 
lowing deed: 

"State  of  South  Carolina.  Spartanburg  District 
"Know  all  men  by  these  presents  that  I, 
Bumell  High,  of  the  district  and  state  afore- 
said, for  and  in  consideration  of  the  love  and 
aSection  I  have  for  my  daughter,  Frances 
Turner,  do  grant,  give,  and  release  unto  my 
daughter,  Frances  Turner,  a  certain  tract  of 
land  lying  and  being  in  the  district  and  state 
aforesaid,  on  Standing  Stone,  a  branch  of  Law- 
son's  fork,  containing  (196)  one  hundred  and 
ninety-sir  acres,  more  or  less,  adjoining  lands 
Anderson  Bishop,  W.  P.  Bishop,  I.  K.  Poole, 
and  others,  with  all  the  appurtenances  thereto 
appertaining,  and  also  the  crop  of  all  descrip- 
tions during  her  natural  life,  free  and  unin- 
cumbered, not  subject  in  any  wise  to  the  debts 
of  her  husband  (or  any  future  husband),  Hen- 
ry Turner,  and  at  her  death  it  is  to  be  equally 
divided  between  the  children  of  her  body,  share 
and  share  alike,  a  child  or  children  of  deceased 
child  to  represent  his  or  her  parent  But  if 
she,  the  said  Fiances  Turner,  should  die  with- 
out children,  then  and  in  that  case  the  said 
land  is  to  revert  back  to  my  estate.  I  do 
hereby  appoint  and  constitute  Wm.  G.  High  as 
trustee  to  manage  the  tract  of  land  and  prod- 
ucts above  mentioned  for  the  purpose  set  forth 
in   said  deed   of  trust 

"Wbereunto  I  set  my  hand  and  seal  this 
13th  day  of  September,  1860. 

"Bumell  High. 
"Signed,  sealed,  and  delivered  in  the  presence  of 
"M.  T.  McKinney. 
"John  Tuck. 

"State  of  South  Carolina,  Spartanburg  Dis- 
trict 
"Personally  appeared  before  me  M.  T.  Mc- 
Kinney and  made  oath  that  he  saw  Bumell 
High  sign,  seal,  and  deliver  the  within  deed 
of  trust  for  the  use  and  purposes  therein  con- 
tained, and  that  he,  with  John  Tuck,  in  the 


presence  of  each  other,  witnessed  the  due  execu- 
tion thereof.  M.  T.  McKinney. 

"Sworn  to  before  me  this  13th  September, 
1860.  J.  B.  ToUeflon, 

"Clerk  and  Magistrate  Ex  Officio." 

He  alleges  that  under  this  deed  Frances 
Turner  took  only  a  life  estate,  and  that  at 
her  death  the  property  went  to  such  children 
of  her  body  as  were  in  being  at  the  time  of 
the  execution  of  the  deed  to,  take  only  a  life 
estate;  that  the  parties  to  this  action  are  the 
children  of  her  body,  or  their  representa- 
tives, and  that  this  sale  conveyed  only  the 
life  estate  of  such  children  as  were  in  b^ng 
when  the  deed  was  made,  September  13, 1860; 
that  at  the  death  of  such  children  the  title 
reverts  to  the  h^rs  of  Burn^  High,  many 
of  whom  are  not  parties  to  this  action. 

His  honor  construed  the  deed  to  be  a  trust 
deed,  and  not  to  be  construed  by  the  strict 
technical  rules  of  the  common  law,  but  by 
the  intention  of  the  grantor,  and  that  it  was 
the  intention  clearly  of  the  grantor  to  con- 
vey the  whole  estate  in  land  to  Frances 
Turner  for  life,  and  to  her  descendants,  if 
she  left  any  surviving  her,  and  to  have  the 
land  revert  to  his  estate  only  in  case  of  her 
dying  without  leaving  heirs  of  her  body  as 
spedfled  in  the  deed,  and,  as  she  left  sur- 
viving her  such  heirs  of  her  body,  there  is  no 
reversion,  and  the  estate  of  Burneli  High  has 
no  interest  in  the  land,  and  he  adjudged  and 
decreed  that  the  rule  be  sustained,  and  de- 
fendant, John  S.  Haynes,  be  required  to  com- 
ply with  his  bid.  From  this  order  defendant 
appeals,  and  alleges  error  on  the  part  of  his 
honor  in  holding  that  the  children  and  grand- 
children of  Frances  Turner  took  an  estate 
In  fee  In  the  land  conveyed  by  Bumell  High 
to  William  G.  High,  and  in  not  holding  that 
the  surviving  children  of  Frances  Turner 
took  only  a  life  estate  under  sai<f  deed,  and 
at  their  death  the  land  reverted  to  the  estate 
of  Bumell  High. 

Respondent's  attorneys  served  notice  they 
would  ask  that  the  order  of  Judge  Sease  be 
sustained  on  the  additional  ground  that  nei- 
ther the  heirs  of  Bumell  High  nor  their  an- 
cestor or  grantor  have  been  in  possession  of 
the  land  within  40  years,  and  that  they 
would  be  barred  by  section  134  of  the  Code 
from  bringing  action  to  recover  the  land  or 
any  Interest  therein. 

[2]  The  appellant's  exceptions  must  be  sus- 
tained. There  are  no  words  of  inheritance 
in  the  deed  at  all.  There  can  be  no  convey- 
ance of  a  fee  without  the  use  of  the  word 
"heirs,"  and  no  other  words  are  susceptible 
of  being  construed  into  a  conveyance  of  the 
fee,  regardless  of  the  grantor's  Intention  or 
the  consequences  to  grantees  or  heirs.  Under 
the  terms  of  the  deed  neither  is  there  a 
conveyance  of  the  fee  nor  the  instrument  of 
conveyance  a  trust  deed.  Under  this  deed 
neither  Frances  Turner  nor  her  descendants 
took  any  estate  greater  than  a  life  estate. 
Frances  Turner,  under  the  deed,  took  a  life 
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estate;  at  her  death  her  children  and  grand- 
children took  an  estate  for  life ;  and,  as  far 
as  this  deed  Is  concerned  and  under  It,  the 
respondent  here  has  no  title  in  fee  simple 
that  the  master  could  convey  to  the  appel- 
lant, and  appellant  should  not  be  required  to 
comply  with  his  bid.  Hie  respondent  does 
not  show  under  the  deed  he  claims  under  a 
fee-simple  estate  tliat  may  be  conveyed.  He 
may  hare  a  fee-simple  title  from  other 
sources,  but  that  Is  not  before  the  court 
There  is  no  question  that  the  title  tendered 
is  defective.  The  additional  ground  relied 
on  by  respondent  has  no  application  here, 
and  cannot  avail  the  re^ondent. 
Judgment  reversed. 

GAKT,  O.  J.,  and   HTDRICK,  FRASER, 
and  OA6E,  JJ.,  concur. 


(101  S.  C.  399) 

GRAINGER  t.  GREENVIIiLB.  S.  4  A.  RT. 
CO.     (Xo.  9147.) 

(Supreme  Court  of  South  Carolina.     July  28, 
1915.) 

Death    ©=326— Action    fob   Dbath— Action 

FOB   Mental   and   PnrsicAi,   Suffebing— 

Statutort  Peovisions. 

An  action  under  Civ.  Code  1912,  §§  S955, 

3956,  giving  a  recovery  for  wrongful  death  for 

the  benefit  of  enumerated  persona,  does  not  bar 

an   action  by  the   administrator  nnder  section 

8963  for  damages  for  decedent's  suffering. 

[Ed.  Note. — ^For  other  eases,  see  Death,  Cent. 
Dig.  i  28;    Dec  Dig.  «=>26.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  J.  W.  De  Vore,  Judge. 

Action  by  J.  B.  Grainger,  as  administrator 
of  Abel  Grainger,  deceased,  against  the  Greeu- 
ville,  Spartanburg  &  Anderson  Railway  Com- 
pany. From  an  order  of  nonsuit,  plaintiff 
appeals.    Reversed. 

McCuUough,  Martin  &  Blythe,  of  Green- 
ville, for  appellant  Haynsworth  &  Hayns- 
worth,  of  Greenville,  and  Gaston  &  Hamil- 
ton, of  Chester,  for  respondent. 

FRASER,  J.  The  respondent  states  the 
question  before  the  court  as  follows: 

"This  is  an  action  by  the  administrator  of 
the  estate  of  Abel  Grainger,  deceased,  for 
d«imagp«  for  the  mental  and  physical  angruish 
suffered  by  Abel  Grainger,  who  was  fatally  in- 
jured while  in  the  employ  of  defendant.  The 
accident  occuri-cd  November  21,  1912,  and 
Abel  Grainger  died  as  result  of  the  injuries  on 
November  2G,  1912.  On  February  21,  1913,  J. 
B.  Grainger,  as  administrator  of  the  estate  of 
Abel  Grainger,  deceased,  brought  an  action  in 
the  court  of  common  pleas  for  Greenville  county 
against  the  defendant  herein,  which  action 
purported  to  be  for  the  benefit  of  the  father 
(J.  B.  Grainger)  and  the  mother  of  the  de- 
ceased. That  action  resulted  in  a  verdict  for 
the  plaintiff  in  the  sum  of  $3,000,  the  defendant 
thereupon  appealed  to  the  Supreme  Court,  and 
that  apiK-nl  is  now  pending.  Meanwhile,  subse- 
quent to  the  trial  of  the  first  cose  and  pending 
the  appeal,  the  plaintiff,  on  August  5,  1914, 
commenerd  the  action  at  bar,  in  which  he  seeks, 
as  administrator,  to  recover  damages  for  the 
pain    and    suffering    of    plaintiff's    intestate. 


When  this  second  case  came  on  for  trial  the 
circuit  court  granted  a  nonsuit  on  the  ground 
that  this  action  could  not  be  maintained  while 
the  first  action  was  pending.  From  this  order 
of  nonsuit  the  plaintiff  has  now  appealed. 

"The  question  presented  by  this  appeal  is 
whether  suit  and  recovery  by  the  administratnr 
under  sections  3955,  3958,  vol  1,  Code  1912 
(Lord  Campbell's  Act),  for  the  wrongful  death 
of  bis  intestate,  will  bar  a  subsequent  suit  by 
the  administrator  under  section  3963,  vol.  1, 
Code  1912  (the  survival  statute),  for  damages 
for  the  suffering  of  his  intestate.  In  other 
words,  did  the  Legislature  intend  to  enable  the 
administrator  of  one  who  came  to  bis  death  as 
a  result  of  injuries  wrongfully  inflicted  to  main- 
tain two  actions  against  tlie  party  committing 
the  wrong?" 

The  respondent  asked  this  court  to  review 
the  cases  on  this  subject  &nd  that  this  court 
shall  overrule  some  of  its  former  decisions. 
Permission  was  given  to  review  the  cases. 
When  a  case  is  under  review,  then  that  case 
Is,  for  the  purposes  of  review,  not  authority. 
If  It  were  otherwise,  a  review  ot  a  former 
decision  would  be  a  travesty.  1%I8  requires 
of  the  court  an  entirely  Independent  construc- 
tion ot  the  statutes.  These  sections  of  the 
statute  are  involved,  to  wit:  Sections  3855, 
8956,  3963,  Code  of  Laws  1912,  vol.  1.  Sec- 
tion 3955 : 

"Whenever  the  death  of  a  person  shall  be 
caused  by  the  wrongful  act  neglect  or  default 
of  another,  and  the  act  neglect  or  default  is 
such  as  would,  if  death  had  not  ensued,  have 
entitled  the  party  injured  to  m.-iintain  an  ac- 
tion and  recover  damages  In  respect  thereof; 
then,  and  in  every  such  case,  the  pen«on  or 
corporation  who  would  have  been  liable,  if 
death  had  not  ensued,  shall  be  liable  to  an  ac- 
tion for  damages,  notwithstanding  the  death 
of  the  person  Injured,  although  the  death  shall 
have  been  caused  under  such  circumstances  as 
make  the  killing  in  law  a  fel«Hiy." 

This  section  provides  only  that  the  liabil- 
ity shall  survive.  This  section  confers  a  rig-ht 
of  action  on  no  one.  It  does  not  say  who 
shall  bring  the  action,  nor  for  whose  benefit 
the  action  shall  be  brought  nor  the  measure 
or  elements  of  damage.  If  the  statutes  con- 
tained only  section  3955,  there  would  have 
been  a  mere  naked  liability  not  enforceable 
by  any  one  for  any  purpose;  a  liability,  bat 
no  right  of  action.  At  conunon  law  there 
was  neither  liability  nor  right  of  action,  both 
died  with  the  Injured  person.  Section  3936 
reads  as  follows: 

"Every  such  action  shall  be  for  the  benefit 
of  the  wife  or  husband  and  child,  or  diildren, 
of  the  person  whose  death  shall  have  been  so 
caused ;  and  if  there  be  no  such  wife,  or  hus- 
band, or  child,  or  children,  then  for  the  benefit 
of  the  parent  or  parents ;  and  if  there  be  none 
such,  then  for  the  benefit  of  the  heirs  at  law 
or  the  distributees  of  the  person  whose  death 
shall  have  been  caused  and  shall  be  bnought  by 
or  in  the  name  of  the  executor  or  administrator 
of  such  person;  and  in  every  such  action  the 
jury  may  give'  such  damages,  including  exeni- 
plary  damages  where  such  wrongful  act  neglect 
or  default  was  the  result  of  recklessness,  will- 
fulness or  malice,  as  they  may  think  propor- 
tioned to  the  injury  resulting  from  such  death 
to  the  parties  respectively,  for  whom  and  for 
whose  benefit  such  action  shall  be  biuojriit 
.'Vud  the  amount  so  recovered  shall  be  divided 
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amontr  the  before-mentlonea  parties,  in  Buch 
sharos  as  they  would  have  been  entitled  to  If 
the  deceased  bad  died  intestate  and  the_  amount 
recovered  had  been  personal  assets  of  his  or  her 
estate." 

This  section  provides  an  officer  to  bring 
the  action,  it  provides  the  i)ersoDS  for  whose 
benefit  tbe  action  shall  be  brought,  it  pro- 
vides the  measure  of  damages,  and  how  tbe 
anionut  shall  be  ascertained.  All  of  this  was 
new.  This  statute  provides  for  the  enforce- 
ment of  the  liability  in  favor  of  the  benefi- 
ciaries, but  provides  no  means  of  enforce- 
ment of  the  liability  to  the  deceased  or  his 
estate,  and  as  there  was  no  way  provided  for 
the  enforcement.  It  was  useless.  When  this 
condition  was  declared  by  this  court  the  Leg- 
islature passed  tbe  act  of  1905,  now  section 
3963.    Section  3963: 

"Causes  of  action  for  and  In  respect  to  any 
and  all  injuries  and  trespasses  to  and  upon  reu 
estate  and  any  and  all  injuries  to  the  person 
or  to  personal  property,  shall  survive  both  to 
and  against  the  perso>ai  or  real  representative 
(as  the  case  may  be)  of  tbe  deceased  persons, 
and  the  legal  representatives  of  insolvent  per- 
sons, and  defunct  or  insolvent  corporations, 
any  law  or  rale  to  the  contrary  notwithstand- 
ing," 

This  section  supplied  the  omission  and 
made  It  emphatic ;  by  it  the  cause  of  action 
shall  survive,  notwithstanding  any  law  or 
rule  to  the  contrary.  It  is  as  clear  as  If  it 
had  specifically  named  sections  3955  and 
8956,  and  suits  brought  under  those  sections 
cannot  abate  an  action  brought  under  sec- 
tion 3963. 

These  two  causes  of  action  cannot  be 
Joined  in  one  action,  and  judgment  in  one  is 
not  a  bar  U)  the  other.  The  beneficiaries, 
the  cause  of  action,. the  measure  of  damages, 
are  all  different. 

This  court  is  entirely  satisfied  with  the 
Bennett  Case,  97  S.  0.  27,  81  S.  E.  189,  and 
It  is  affirmed  by  the  reasons  therein  stated. 
Bespondent's  remedy.  If  any,  is  with  the 
Legislature. 

Judgment  reversed, 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
QAGE,  33.,  concur. 
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V.  FAHED  et  al. 


(Supreme  Court  of  Appeals  of  Virginia.    June 

10,  1916.     Rehearing  Denied  June 

24,  1915.) 

1.  CvBTOUB  AHD  Usages  ©=9l7— Parol  Evi- 
dence TO  Vast  Wbitten  Instbument— Ad- 
missibility. 

Plaintiff  conveyed  to  defendants  real  estate 
subject  to  a  mortgage,  and  defendants  conveyed 
to  him  real  estate  also  incumbered,  paying  a 
sum  in  addition  as  boot.  In  each  of  tbe  con- 
veyances the  grantee  assumed  the  incumbrnnees. 
Held  that,  in  the  absence  of  fraud,  evidence  of 
a  local  custom  that  in  the  exchango  of  real  es- 
tate liens  on  the  property  are  to  be  equalized 
was  properly  refused,  the  deeds  which  expressly 
defined  the  rights  of  the  parties  contaimng  no 
sui'li  provision. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  I^g.  i  34 ;   Dec.  Dig.  ®=>17.] 


2.  Appeal  and  Ebbob  ®=»1068— Dxtebuina- 

TioN— Moot  Case. 

Where  there  could  have  been  no  other  ver- 
dict than  one  for  defendants,  plaintiff's  assign- 
ment complaining  of  error  in  the  instruction 
need  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4226-4228,  4230;  Dec, 
Dig.  <S=>1068.] 

Error  to  Law  and  Equity  Court  of  Qty  of 
Richmond. 

Assumpsit  by  Arthur  L.  Straus  against 
John  and  George  E.  Fahed.  There  was  a 
verdict  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

Smith  &  Gordon  and  Jas.  F.  Minor,  all  of 
Richmond,  for  plaintiff  In  error.  Isaac 
Dlggs,  of  Richmond,  for  defendants  in  error. 

WHITTLE,  J.  Arthur  L.  Straus,  tbe 
plaintiff  in  error,  brought  assumpsit  to  re- 
cover of  3otin  and  George  E.  Fahed,  d^end- 
ants  in  error,  $2,367,  which  he  alleged  they 
assumed  to  pay  in  a  contract  of  exchange  of 
city  lots  to  equalize  the  mortgages  ui>on  the 
respective  propertiea  There  was  a  verdict 
for  the  defendants,  and  we  are  asked  to  re- 
view the  judgment  rendered  thereon. 

The  transaction  between  the  parties'  was 
tbe  equivalent  in  legal  effect  of  mutual  sales 
and  purchases  of  real  estate.  The  anteced- 
ent contract  was  fully  consummated  and 
merged  in  conveyances  between  the  contract- 
ing parties.  Straus  caused  lot  No.  602  West 
Broad  street,  in  the  city  of  Richmond,  to  be 
conveyed  to  the  Faheds,  subject  to  a  deed  of 
trust  of  $12,000,  which  the  grantees  assumed 
to  pay;  and  the  Faheds,  in  consideration 
thereof,  conveyed  to  Straus  a  lot  on  the  west 
side  of  Eighth  street,  between  Franklin  and 
Grace  streets  (paying  him  a  certain  amount 
of  cash  in  addition  as  boot),  subject  to  two 
deeds  of  trust,  one  for  $7,600,  and  the  other 
for  $6,867,  the  payment  of  which  Straus  as- 
sumed. 

[1]  The  record  discloses  no  element  of 
fraud  or  mutual  mistake  in  the  negotiations, 
and  the  deeds  were  executed,  delivered,  and 
accepted  by  the  respective  parties  in  good 
faith,  and  were  admitted  to  record.  In  these 
circumstances  we  are  of  opinion  that  there 
was  no  error  In  the  ruling  of  the  trial  court 
excluding  evidence  of  an  alleged  custom  in 
the  city  of  Richmond  that,  In  an  exchange  of 
real  estate,  Uens  on  the  property  are  to  be 
equalized,  and  also  in  refusing  fui  Instruc- 
tion on  that  theory  of  the  case.  Tbe  deeds, 
which  were  the  final  repository  of  the  agree- 
ment of  the  parties,  expressly  defined  their 
rights  and  liabilities  with  respect  to  liens; 
and  therefore,  upon  familiar  principles,  con- 
temporaneous parol  evidence  was  inadmis- 
sible to  alter  or  vary  their  terms. 

[2]  This  view  of  the  case  Is  conclusive, 
and,  since  no  other  verdict  than  one  for  the 
defendants  could  properly  have  been  sustain- 
ed, it  is  unnecessary  to  notice  the  assignment 
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of  error  in  regard  to  giving  and  refusing  oth- 
er instructions.  Fields  v.  Virginian  Ey.  Co., 
114  Va.  558,  77  S.  E.  501. 

The  judgment  complained  of  must  be  af- 
firmed. 

AflBrmed. 

a8  Oa.  App.  892) 

PILGRIM  HEALTH  &  LIFE   INS.  CO.  t. 
GRAY. 

GRAT  T.  PILGRIM  HEALTH  de  LIFE 
INS.  CO. 

(Nos.  6021,  6022.)  _ 

(Court  of  Appeals  of  Georgia.     Aug.  6,  1915.) 

(Byllabui  hy  the  Court.) 

1.  INSUBANCE  €=666— Sick  Benefits— Stip- 
ulation OP  CoNTBACT— Weekly  Repobts. 

The  contract  provided  that:  "Sick  bene- 
fits will  not  be  paid  unless  member  is  confined 
to  bed,  and  members  will  be  required  to  furnish 
the  company  a  certificate  for  each  week  during 
their  disability  or  no  benefits  will  be  paid." 
There  being  no  evidence  to  authorize  the  con- 
clusion that  any  officer  of  the  defendant  com-t 
pauy,  empowered  in  its  behalf  to  waive  the 
conditions  of  the  contract  of  insurance,  waived 
the  stipulation  of  the  contract  which  required 
the  plaintiff  to  make  a  weekly  report  of  his  con- 
dition during  the  continuance  of  the  disability, 
and  the  plaintiff  admitting  that  only  one  such 
claim  was  filed  by  him,  a  judgment  in  his 
favor  for  more  than  one  week's  disability  was 
unauthorized. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §  1791 ;    Dec.  Dig.  <@=>666.] 

2.  CouBTB  €=>190— Municipal  Ooubts— Ap- 
peal—Motion  TO  Dismiss— Time  fob  Fil- 
ing. 

A  motion  to  dismiss  an  appeal  to  the  ap- 
pellate division  of  the  municipal  court  of  At- 
lanta, upon  the  ground  that  there  had  not 
been  an  unconditional  approval  of  the  brief  of 
evidence  by  the  trial  judge,  came  too  late,  under 
the  provisions  of  section  3  of  the  act  of  1011 
(Acts  1911,  p.  150),  for  the  trial  judge  had 
necessarily  passed  upon  the  motion,  by  refus- 
ing it,  before  the  appellant  could  appeal  to  the 
appellate  division.  T7nder  the  act  of  1911,  supra, 
the  proper  procedure  would  have  been  to  move 
before  the  trial  judge,  upon  the  hearing  of  the 
motion  for  a  new  trial,  to  dismiss  the  motion 
because  no  proper  brief  of  evidence  had  been 
filed.  Hie  judgment  upon  the  cross-bill  of  ex- 
ceptions is  therefore  affirmed. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Dec. 
D£|.  <S=>190;    Appeal  and  Error,  Cent  Dig.  § 

Error  from  Municipal  Court  of  Atlanta. 

Action  by  Simon  Gray  against  the  Pilgrim 
Health  &  Life  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror, and  plaintiff  flies  cross-bill  of  exceptions. 
Reversed  on  main  bill,  and  affirmed  on  cross- 
bUL 

Lawton  Nalley,  of  Atlanta,  for  plaintiff  In 
error.  C.  D.  Maddoz,  of  Atlanta,  for  defend- 
ant in  error. 

BROYLES,  J.  Judgment  on  the  main  bill 
of  exceptions  reversed;  on  the  cross-bill  af- 
firmed. 


(U  GtL.  App.  <S3) 
DAVIS  V.  SKINNER.    (No.  8208.) 
(Court  of  Appeals  of  Georgia.     Aug.  6,  1915.) 

(Bvllabui  by  the  Court.) 

Appeal  and  Ebbob  «=»302  —  FrrfniNO — ^Evi- 
dence. 
There  was  some  evidence  upon  which  the 
court,  sitting  both  as  judge  and  jury,  was  au- 
thorized to  find  for  the  defendant,  and  in  such 
a  case  the  Court  of  Appeals  is  without  juris- 
diction to  disturb  the  finding,  even  though  the 
evidence  be  weak  and  unsatisfactory,  when  the 
motion  for  a  new  trial  contains  no  other  as- 
signment of  error  than  the  usual  general 
grounds. 

[Ed.  Note.— For  other  caEe&  see  Appeal  and 
Error,  Cent  Dig.  §{  1744r-1752;  Dec  Dig.  «=» 

Error  from  City  Court  of  Waynesboro; 
Wm.  H.  Davis,  Judge. 

Action  by  H.  Jeff  Davis  against  C.  W.  Skin- 
ner. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

H.  Jeff  Davis,  in  pro.  per.  Brlnson  ft 
Hatcher,  of  Waynesboro,  for  defendant  in 

error. 

RUSSELL,  a  J,    Judgment  affirmed. 

(U  Oa.  App.  SK) 
HARRISON  et  ai  v.  DOUGLAS.  (No.  6223.) 
(Court  of  Appeals  of  Georgia.     Aug.  6,  1915.) 

(fiyllahua  hy  the  Court.) 

1.  Indemnitt  ®=»15— Limitation  of  Actions 
<E=)22— Action  on  Bond— Pleading— Dk- 
mubbeb. 

There  was  no  error  in  overmling  the  de- 
murrer to  the  plaintiff's  petition. 

[Ed.  Note. — For  other  coses,  B^e  Indemnity, 
Cent  Dig.  i|  36-40,  42-47;  Dec.  Dig.  <&=>15; 
Limitation  of  Actions,  Cent  Dig.  §{  1(X)-I11; 
Dec.  Dig.  «s»22.] 

2.  Limitation  or  Actions  ©=»22— Actioh  of 
Bond— Answeb- Demdbbeb. 

The  demurrer  to  so  much  of  the  defendant's 
answer  as  sought  to  set  up  the  bar  of  the  stat- 
ute of  limitations  was  properly  sustained. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §{  100-111;  Dec.  Dig. 
€=922.] 

Error  from  (3ity  Court  of  Nashville;  C  A. 
Christian-,  Judge. 

Action  by  R.  D.  Douglas  against  W.  G. 
Harrison  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

J.  W.  Powell  and  W.  Q.  Harrison,  both  of 
Nashville,  for  plaintiffs  in  error.  Knight  & 
Cliastain,  of  Nashville,  and  Walter  R.  Brown, 
of  Atlanta,  for  defendant  in  error. 

RUSSELL,  a  J.  On  March  21,  1901,  Har- 
rison, as  principal,  and  Tygart  and  Avera, 
parties  of  the  first  part,  as  sureties,  entered 
into  an  obligation  under  seal,  by  which  they 
bound  themselves  to  Robert  Dun  Douglas, 
party  of  the  second  part,  in  the  sum  of  fl,- 
000,  on  condition  that  the  obligation  should 
be  void  if  the  principal,  Harriscm,  should  pay 
over,   deliver,   and   account  to  Robert  Dun 
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Douglas  and  his  associates,  or  to  their  prin- 
ciples or  to  other  persons  entitled  thereto,  all 
moneys,  chattels,  evidences  of  debt,  and  prop- 
erty of  every  description  belonging  to  Rob- 
ert Dun  Douglas  and  bis  associates  or  to 
their  principals,  "which  shall  or  may  come 
Into  his  possession,  or  under  his  control,  In 
the  course  of  any  business  that  may  be  placed 
in  his  charge  by  said  party  of  the  second 
part  and  his  associates,  as  agents  aforesaid, 
and  shall  well  and  truly  pay  and  discharge 
aU  debts  which  in  course  of  such  business 
may  incur  to  said  party  of  the  second  part 
and  his  associates,  or  to  their  principals." 
It  was  stated  in  the  contract  that  Douglas 
and  his  associates  did  business  under  the 
name  and  style  of  the  Mercantile  Agency. 
The  bond  further  expressly  stipulated  that: 
"The  true  intent  and  meaning  of  the  parties 
to  this  instrument  is  that,  upon  any  default  In 
the  condition  thereof,  a  cause  of  action  herein 
shall  accrue  to  the  party  of  the  second  part,  his 
executors,  administrators,  or  assigns,  who,  up- 
on a  recovery  thereof,  shall  be  liable  to  account 
for  the  amount  so  recovered  to  any  person,  or 
persons,  in  respect  to  whose  money,  property, 
or  debt,  such  default  may  have  occurred." 

[1]  Robert  Dun  Douglas  brought  a  suit  on 
this  bond  In  the  city  court  of  Nashville,  to 
recover  damages  for  alleged  breaches  of  the 
contract.     It  was  alleged  that  on  or  at>out 
February  22,   1008,    the   Mercantile  Agency 
forwarded   to  Harrison   an   account  of  the 
Wheeling  Potteries  Company  against  F.  H. 
Hall,  of  Adel,  Ga.,  amounting  to  $65.58,  and 
that  on  some  day  between  Jime  1,  1908,  and 
the  filing  of  the  suit,  Harrison  collected  from 
Hall,   In  settlement  of  the  account,  $65.58, 
which  he  failed  to  remit  to  the  petitioner 
and  his   associates,   or  to  their  principals. 
The  second  breach  of  the  bond  was  alleged 
to  consist  in  the  fact  that  on  or  about  De- 
cember 20,  1907,  the  Mercantile  Agency  for- 
warded to  W.  G.  Harrison  the  account  of 
Regal  Manufacturing  Company  against  J.  H. 
Kennon  of  Adel,  Ga.,  amounting  to  $46.95, 
and  that  about  September  25,  1908,  or  some 
day  between  that  time  and  the  filing  of  the 
suit,  Harrison  collected   the  sum   of  $46.95 
from  Kennon  In  settlement  of  the  account, 
and  failed  to  remit  the  same  to  the  i)etltIon- 
er  and  his   associates,   or   their  principals. 
The  damages  sought  to  be  recovered  upon 
these  two  breaches  are  fixed  In  the  petition 
by  the  amount  alleged  to  have  been  collect- 
ed from  Hall  and  Kennon,  together  with  In- 
terest   It  Is  alleged  that  demand  has  been 
made  on  all  three  of  the  defendants  to  mal^e 
good  their  bond,  and  a  refusal  on  the  part 
of  each  to  do  so  is  alleged.    The  defendants 
demurred  generally,  to  the  petition,  and  also 
demurred  specially  upon  the  ground  that  tlio 
petition  fails  to  show  who  are  the  associ- 
ates of  the  plaintiff  Robert  Dun  Douglas, 
and  whether  they  are  corporations  or  indi- 
viduals, and  that  neither  the  residence  of 
Itobert  Dun  Douglas  nor  his  assodfites  Is 
shown,  nor  where  their  places  of  business 
are;  and  that  the  petition  does  not  show 


whether  the  Mercantile  Agency  la  a  corpora- 
tion or  a  partnership,  or  where  Its  place  of 
business  Is;  also,  upon  the  ground  that  the 
I>etItlon  does  not  show  where  the  accounts 
came  from,  and  the  allegation  as  to  the  col- 
lections made  by  the  defendant  Harrison  is 
too  vague  and  Indefinite  to  put  him  on  such 
notice  as  will  enable  him  to  answer  the 
same.  The  defendants  further  demurred  up- 
on the  ground  that  the  claim  was  barred  by 
the  statute  of  Umltatlona  The  court  over- 
ruled the  demurrers  to  the  petition. 

We  thlnlc  the  judgment  overruling  the  de- 
murrers to  the  petition  was  correct  The 
demurrers  were  predicated  upon  the  theory 
that  the  action  was  either  a  suit  upon  an 
account  or  a  suit  to  recover  money  had  and 
received,  whereas  It  was  plain,  from  all  of 
the  allegations  of  the  petition,  that  the  ac- 
tion was  a  suit  upon  the  bond,  to  recover 
damages  for  the  breaches  alleged.  It  ia 
wholly  Immaterial  to  the  defendant  what 
Is  the  residence  of  the  plaintiff  or  of  the 
persons  alleged  to  be  associated  with  him. 
It  Is  lllvewlse,  under  the  terms  of  the  bond, 
immaterial,  so  far  as  the  rights  of  the  de- 
fendants are  concerned,  whether  the  Mer- 
cantile Agency  be  a  corporation,  a  partner- 
ship, or  a  mere  trade-name.  The  court  was 
clearly  right  in  overruling  the  demurrer  bas- 
ed upon  the  ground  that  the  action  was 
barred  by  the  statute  of  limitations,  al- 
though the  defendant  may  have  collected 
the  accounts  named  In  the  petition  more 
than  five  years  prior  to  the  suit;  for  the 
bond  is  under  seal,  and  recovery  may  be 
bad  thereunder  way  time  within  'twenty 
years.  The  petition  alleged  that  the  claims 
were  sent  to  the  defendant  Harrison  by  the 
plaintiff  and  his  associates,  and  were  col- 
lected by  Harrison,  and  that  Harrison  had 
not  accounted  for  the  collection.  If  these 
allegation's  are  established  by  proof,  the 
plaintiff  Is  entitled  to  recover. 

[2]  The  defendants  filed  an  answer  admit- 
ting the  execution  of  the  bond  which  Is  the 
basis  of  the  action.  They  denied  that  the 
defendant  Harrison  ever  received  the  claims 
mentioned  in  the  petition  from  Robert  Dun 
Douglas,  though  he  admitted  that  he  did  re- 
ceive such  claims  from  B.  G.  Dun  &  Co.,  and 
averred  that  be  never  collected  the  amounts 
claimed  from  either  Hall  or  Kennon,  though 
he  alleged  also  that  whatever  was  collected 
was  long  ago  remitted  to  the  source  from 
which  the  claims  were  received.  The  plain- 
tiff demurred  to  the  answer,  upon  the  ground 
that  the  allegations  as  to  payment  of  amounts 
collected  by  the  defendant  Harrison  did  not 
set  out  how,  when,  and  to  whom  the  pay- 
ments were  made  by  Harrison;  and  also  de- 
murred to  that  paragraph  of  the  answer  in 
which  It  was  pleaded  that  the  action  was 
barred  by  the  statute  of  limitations.  The 
court  overruled  the  demurrer  to  the  answer, 
except  the  ground  addressed  to  the  para- 
graph in  wliicb  the  statute  of  limitations  was 
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pleaded,  and  this  was  sustained,  and  this 
part  of  the  plea  stridden.  The  ruling  of  the 
court  In  sustaining  so  much  of  the  demurrer 
to  the  defendants'  answer  as  pleaded  the  bar 
of  the  statute  of  limitations  was  correct, 
for  the  reason,  already  stated,  that  the  ac- 
tion was  based  upon  the  bond.  If  the  point 
had  been  presented  by  cross-bill  of  exceptions, 
we  should  hold  that.  In  response  to  the  de- 
murrer to  the  answer,  the  court  should  have 
required  the  defendants  to  state  when,  how, 
and  to  whom  the  alleged  payments  of  the 
araounta  collected  on  the  accounts  named  In 
the  petition  were  made.  In  the  absence  of 
exception,  the  Judgment  of  the  trial  court  on 
that  point.  In  overruling  the  demurrer  to  the 
answer.  Is  the  law  of  the  case,  and  the  real 
Issues  In  this  case  are  whether  the  defendant 
Harrison  received  the  accounts  against  Hall 
and  Kennon  from  the  plaintiff,  or  the  plaln- 
tUf  and  his  associates  (under  whatever  name 
they  may  have  been  doing  business,  or  where- 
ever  may  have  been  the  place  of  business 
from  which  the  claims  were  sent  to  Harri- 
son), and  whether,  after  having  collected  the 
claims  or  any  part  of  either  of  them,  he  fail- 
ed to  remit  the  proceeds  either  to  the  plaln>- 
tur  and  bis  associates  or  to  their  principals; 
the  principal  in  Hall's  case  being  the  Wheel- 
ing Potteries  Company,  and  In  Kennon's  case 
the  Begal  Manufacturing  Company.  If  nei- 
ther of  the  claims  was  sent  to  Harrison  by 
Dun  or  any  of  his  associates,  he  has  a  clear 
defense  upon  this  ground.  If  neither  of  them 
was  collected,  his  defense  is  equally  valid. 
If  the  amounts  collected  by  Harrison  have 
been  remitted  by  him  to  the  principals, 
Wheding  Potteries  Company  or  the  Regal 
Manufacturing  Company,  and  that  fact  is 
made  to  appear,  there  has  been  no  breach  of 
the  terms  of  the  bond.  Though  the  plaintift 
might  have  been  entitled  to  know  to  whom, 
and  how,  and  when  the  payments  were  made 
which  are  alleged  by  the  defendant,  because 
the  person,  corporation,  or  partnership  to 
which  the  payments  were  made  may  or  may 
not  have  been  an  associate 'of  the  plaintiff 
or  may  or  may  not  have  been  a  properly  au- 
thorized agent  or  representative  of  the 
Wheeling  Potteries  Company  or  Regal  Man- 
nfacturing  Obmpany,  his  faUure  to  make 
timely  exception  to  the  ruling  of  the  court 
in  overruling  his  demarrers  to  the  answer 
precludes  his  right  In  this  case  to  now  re- 
quire such  amendment.  However,  nnder  the 
express  terms  of  the  bond,  payment  of  any 
amounts  collected  upon  the  accounts  named 
in  the  snlt  to  any  other  person  than  Douglas 
and  his  associates,  or  to  the  Wheeling  Pot- 
teries Company  and  the  Regal  Manufactur- 
ing Company,  would  afford  the  defendant  no 
defense  against  the  present  action,  if  the 
claims  mentioned  in  the  petition  were  sent 
to  Harrison  by  the  plaintiff  or  by  the  plain- 
tiff's associates. 

Had  the  writ  of  error  sought  only  to  pre- 
sent for  review  the  rulings  upon  the  defend- 


ants' answer,  it  would  have  been  premature 
and  subject  to  the  motion  to  dismiss,  made 
by  counsel  for  the  defendants  Ip  error,  but 
the  bill  of  exceptl(»is  is  not  subject  to  dis- 
missal, for  this  court  has  jurisdiction  of  the 
question  raised  by  the  rulings  upon  the  de- 
murrer to  the  petition.  The  plalntieCs  In  er- 
ror had  the  right  to  have  the  ruling  of  the 
lower  court  upon  the  demurrer  to  the  peti- 
tion reviewed,  because,  althongh,  under  the 
ruling  as  made,  the  case  is  still  pending  in 
the  city  court  of  Nashville,  the  case  would 
have  been  finally  disposed  of  in  that  conrt 
If  the  judge  had  ruled  as  the  plaintUfs  in 
error  contend  he  should  have  done.  There 
being  no  question  of  this  court's  Jurisdiction 
to  deal  with  the  writ  of  error,  we  deem  it 
proper  at  this  time  to  dispose  also  of  the 
question  presented  by  the  ruling  of  the  low- 
er court  upon  the  demurrer  to  the  answer. 
Judgment  affirmed. 

(U  Oa.  App.  (Bl) 
GOI/DBERO  ▼.  STATB.     (Na  6545.) 
(Court  of  Appeals  of  Georgia.    Aug.  6,  1915.) 

(Byllulnu  bv  fk«  Court.) 

1.  Gbihinal  I/Aw  <S=»988— New  Tuai<— Nkw- 
1.7  discovbbeo  bvioerce. 

There  was  ample  evidence  to  authorize  the 
conviction  of  the  defendant,  and  the  allied 
newly  discovered  evidence  is  not  only  eumma- 
tive  and  Impeaching  in  character,  bat  would 
probably  not  produce  any  different  result  on 
another  trial. 

[Ed.  Note. — ^Por  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  2306-2315,  2317;  Dec.  Dig. 
«=»938.] 

2.  AssioHHEKTs  or  Ebbob— Deniai,  of  New 
Tbial. 

There  is  no  merit  in  the  various  assign- 
ments of  error,  and  the  court  did  not  err  in 
overruling  the  nu>ti<m  for  a  new  trial. 

Russdl,  0.  X,  dissenting. 

Error  from  City  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Sam  Goldberg'  was  convicted  of  crime,  and 
brings  error.   Affirmed. 

Morris  H.  Bernstein  and  Shelby  Myiick, 
both  of  Savannah,  for  plaintiff  in  error. 
Walter  C.  Hartrldge,  Sol.  Gen.,  of  Savannah, 
for  the  Statek 

WADE,  J.    Judgment  affirmed. 

RUSSELL,  a  J.,  dissents. 


(iS'Oa.  App.  an) 
FDTCH  V.  STATE.    (Na  6672.) 
(Conrt  of  Appeals  of  Georgia.    Auc.  6,  1915.) 

(Bi/Haiiu  ly  the  Court.) 
HosficinE  ©=>309  —  Ikstbvctions  —  VoLtnt- 

TART    MANSLAUOHTEB. 

The  evidence  required  either  that  tiie  de- 
fendant be  convicted  of  murder  or  that  he  b* 
acquitted  on  the  ground  that  the  killing  was 
justifiable  homicide.    It  was  therefore  error  for 
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the  court  to  Instruct  the  jury  niion  the  law  of 
voluntary  maoBlaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  if  649.  650,  652-«55;  Dec.  Dig.  «8=> 
309.] 

Error  from  Superior  Court,  Calhoun  Coun- 
ty;  E.  B.  Cox,  Judge. 

Diet:  Futch  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Smith  &  Miller,  of  Edison,  E.  B.  Askew,  of 
Arlington,  C.  J.  Taylor,  of  Morgan,  and  W. 
D.  Sheffield,  of  Tampa,  Fla.,  for  plaintiff  In 
error.  Claude  Payton,  of  Sylvester,  Hall  Cal- 
bouB,  of  Arlington,  R.  C.  Bell,  Sol.  Gen.,  of 
Cairo,  and  F.  A.  Hooper,  of  Atlanta,  for  the 
State. ' 

WADE,  J.    Judgment  reversed. 


(M  a*.  App.  691) 

SMITH  V.  STATB.     (No.  6S98.) 
(Oburt  of  Appeals  of  Georgia.    Aug.  5,  1915.) 

(SyUahtu  by  the  Court.) 

1-  Cbiminal  Law  ®=>1169  — AppeaI/— Ha«u- 

I.ESS  Erbob— Evidence. 

Testimony  that  the  sole  witness,  as  to  the 
identity  of  the  person  wtio  committed  the  crime, 
stated  that  the  criminal  was  "a  yellow  negi'o 
with  bushy  hair  and  mustache,"  was  admitted, 
aud  this  description  fitted  the  accused  so  far 
as  it  went.  The  testimony  was  thereafter  with- 
drawn from  the  jury  by  the  presiding  Judge, 
^bo  expressly  directed  them  not  to  consider  it, 
but  to  decide  the  case  as  if  the  same  had  not 
btien  delivered."  The  admission  of  this  testi- 
mony was  error;  but  in  view  of  the  positive 
identification  of  the  defendant  by  an  unim- 
penched  witness  for  the  state,  and  also  in  view 
of  ^reneral  character  of  the  description  in  the 
statement  objected  to,  which  did  not  necessari- 
ly point  to  the  accused,  the  testimony  was 
not  so  damaging  to  the  accused  as  to  render 
it  probable  that  the  error  of  the  court  in  ad- 
mitting it  was  not  cured  by  the  subsequent  with- 
drawal. Thompson  v.  State,  12  Oa.  App.  201 
{4),  76  S.  E.  1072;  McDonald  v.  State,  72  Ga. 
55 ;  Rentfrow  v.  State,  123  Ga.  539  (1),  51  S. 
B.  586. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  764,  3088,  3130,  3137-3143; 
Dec.  Dig.  «=9ll69.] 

2.  CitnciNAi,  Law  «=5»945— New  TbiaI/— Nkw- 
I.T  DiBCOVBBED  Evidence— Discretion. 
The  allei^ed  newly  discovered  evidence  is 
not  of  sufficient  importance  to  authorize  the 
inference  that  it  would  prc^bly  produce  a 
different  result  on  another  trial,  and  without 
regard  to  the  question  as  to  whether  it  was 
merely  cumulative  and  impeaching,  or  whether 
due  Wigence  was  exercised  in  discovering  it, 
this  court  cannot  say  that  the  trial  judge  abused 
bis  discredou  in  refusing  the  grant  of  a  new 
trial  on  this  ground. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2324-2327,  2336;  Dec.  Dig. 
«=>945.] 

8.  CoNvicnoif  ARD  Dbriai.  or  New  Tbial 
Approved. 
The   evidence  supported    the  verdict,   and 
there  was  no  error  in  overruling  the  motion  for 
a  new  trial. 

Error  from  Superior  Court,  Clarke  Coun- 
ty ;   C.  H.  Brand,  Judge. 


Lonnle  Smith  wos  convicted  of  crime,  and 
brings  error.    Affirmed. 

Jno.  L.  Booth  and  T.  W.  Rucker,  both  of 
Athens,  for  plaintiff  In  error.  John  B.  Gam- 
ble, Sol.  Gen.,  and  Holden,  Sbackelford  & 
Meadow,  all  of  Athens,  for  the  State. 

WADE,  J.    Judgment  affirmed. 

~~~~~"  (18  Oa.  App.  68*) 

WRITTEN  V.  RAILWAY  POSTAL  CLERKS 

INV.    ASS'N.      (No.    6178.) 
(Court  of  Appeals  of  Georgia.'  Aug.  5^  191S.) 

(Byllahu*  iy  tAe  Oowrt.) 

1.  Bixxs  AND  Notes  ®=»370  —  Bona  Fide 
Holder— Detbnsk—Faii.cbe  of  Gonsideba- 

TION. 

According  to  the  allegations  of  the  peti- 
tion, the  defendant  was  presumptively  the  bona 
fide  holder  of  the  notes  before  th^r  maturity, 
and  therefore  was  not  chargeable  with  the  fail- 
ure of  the  consideration  of  the  notes. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  963;   Dec.  Dig.  «=>370.] 

2.  Bills  and  Notes  9=>163— NEOOiiABiLrrr 
— ExPBEss  Consideration. 

That  the  consideration  of  a  promis8<»7 
note  otherwise  negotiable  is  expressed  in  the 
note  does  not  affect  its  negotiability,  unless  the 
consideration  so  expressed  is  a  gambling,  im- 
moral, or  lUegal  consideration.  A  knowledge 
of  the  consideration  of  a  negotiable  promissory 
note  by  a  purchaser  thereof,  for  value  and  be- 
fore maturity,  is  not  sufficient  to  charge  him 
with  notice  of  the  failure  of  such  consideration." 
Hudson  V.  Best  104  Oa.  131,  30  S.  E.  6S8. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  (S  380-892;  Dec.  Dig.  «=» 
163.] 

3.  Bills  and  Notes  ^=>370— Riqhts  or  Pub- 

CIIASEB— KN0WL£D0E    OF    CONSIDEBATION. 

The  rule  that  the  purchaser  of  a  note  is 
not  affected  by  his  knowledge  of  the  consider- 
ation is  not  changed  by  the  fact  that  tlie  con- 
sideration of  the  note  is  realty  rather  than  per- 
sonalty. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  g  963;   Dec  Dig.  <S=»370.] 

4.  PETmoN— Deutjbbeb. 

The  court  did  not  err  in  Bustainin^;  the 
general  demurrer  and  dismissing  the  petition. 

Error  from  Municipal  (3onrt  of  Atlanta. 

Action  by  L.  L.  Whitten  against  the  Rail- 
way Postal  Clerks  Investment  Association. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Dean  E.  Ryman,  of  Atlanta,  for  plaintiff  in 
error.  Evins,  Spence  &  Moore,  of  Atlanta, 
for  defendant  in  error. 

RirsSELL,  O.  J.   Judgment  affirmed. 

WILLIAMS  V.   STATB.     (No.  6597.) 
(Court  of  Appeals  of  Georgia.    Aug.  6,  1916.) 

(Syttalua  iy  the  Court.) 

1.  Witnesses    «=»240— Exakinatiow— Lead- 
iNO  Questions. 

It  is  within  the  le^al  discretion  of  the  court 
to  allow  leading  questions  to  be  propounded  by 
the  party  calling  the  witness,  when  from  the 
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ecmdnet  of  fiie  witneaa,  or  tor  other  reason,  jus- 
tice reqaires  it;  and  the  court  did  not  abuse 
that  discretion  in  allowing  the  questions  com- 
plained of  in  the  first  ground  of  the  amendment 
to  the  motion  for  a  new  trial.  Penal  Code  1910, 
S  1045. 

[Ed.   Note. — ^For  other  cases,  see  Witnesses, 
Cent.    Dig.    §§    795,    837-839,    841-^5;     Dec 
.  Dig.  «=>240.] 

2.  WiTNKasES  «=»331%— Reception  of  Evi- 
dence— Pbiob  Statements  of  Witness. 

The  court  did  not  err  in  admitting  testi- 
mony as  to  previous  statements  of  a  witness, 
offered  merely  for  the  purpose  of  showing -that 
the  state  had  been  entrapped  by  this  witness, 
especially  in  view  of  the  instructions  given  the 
jury  that  this  testimony  bad  been  allowed  for 
that  purpose  alone. 

[Ed.  Note. — For  other  cfufes,  see  Witnesses, 
Dec.  Dig.  <S=»331%.] 

3.  Cbiminal  Law  ®=9l064  —  Presentation 
Below— Admission  of  Evidence. 

The  3d  ground  of  the  amendment  to  the 
motion  for  a  new  trial  complains  of  the  admis- 
sion of  certain  testimony,  but  since  it  fails  to 
set  forth  what  particular  objection  was  urged 
to  this  testimony  when  the  testimony  was  of- 
fered, this  ground  cannot  be  considered  by  this 
court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {S  28T6-2684 ;  Dec.  Dig.  <S=» 
1064.] 

4.  Criuinai.  Law  €=»S23— Instructions— Eb- 
BOB  Cubed  bt  Otheb  iNSTBUcnoNs  — 
Knowledge. 

There  is  no' merit  in  the  fourth  ground  of 
the  amendment  to  the  motion  for  a  new  trial, 
wliich  complains  that  the  court  instructed  the 
jury  that  whether  or  not  the  defendant  was 
guilty  of  the  charge  of  receiving  stolen  goods 
was  entirely  a  question  of  fact  for  their  de- 
termination, without  "using  the  expression  're- 
ceiving stolen  goods  knowingly,' "  since  the 
jury  were  fully  instructed  that  the  defendant 
could  not  be  convicted  unless  he  bad  knowledge 
that  the  goods  received  by  him  had  been  stolen. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  S§  1992-1995,  3158;  Dec.  Dig. 
<g=823.] 

5.  Cbiminal  Law  €=a8x0  —  Instbuciions— 
Keasonablk  Doubt— (jibcumbtantiai.  Evi- 
dence. 

The  court  instructed  the  jury  that  the  case 
against  the  defendant  depended  upon  circum- 
stantial evidence,  and  that,  to  authorize  a  con- 
viction, the  proved  facts  must  not  only  be  con- 
sistent with  the  hypothesis  of  the  guilt  of  the 
defendant,  but  must  exclude  every  other  reason- 
able hypothesis,  and  further  charged  them  that 
"in  order  to  convict  the  defendant,  Clay  Wil- 
liams, the  proven  circumstances  must  not  only 
be  consistent  with  his  guilt,  but  must  exclude 
every  other  reasonable  hypothesis  save  the  guilt 
of  the  defendant ;"  and  the  fact  that  the  judge 
elsewhere  in  his  charge  instructed  the  jury  that 
unless  they  were  satisfied  of  the  guilt  of  the 
defendant,  Williams,  beyond  a  reasonable  doubt, 
it  would  be  their  duty  to  return  a  verdict  of 
not  guilty  as  to  him  did  not  so  negative  the 
full  and  ample  instructions  in  reference  to  cir- 
cumstantial evidence  as  to  require  the  grant  of 
a  new  triaL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  1968;    Dec.  Dig.  «=3810.] 

6.  Receiving  Stolen  Goods  ®=8— EtEMENTS 
OF  Offense— Knowledge — Proof. 

Knowledge  that  goods  are  stolon  is  .in  es- 
sential element  of  the  crime  of  receiving  stolen 
goods  (Sanford  v.  State,  4  Ga.  App.  449,  61 
S.  E.  741;  O'OonneU  v.  State,  55  Ga.  1011, 
and  this  knowledge  on  the  part  of  the  accused 
must  be  proved  to  warrmnt  •  conviction  under 


Penal  Code  1910,  {  168  (Stripland  v.  State,  114 
Ga.  843,  40  S.  B.  993) ;  but  it  may  be  inferred 
from  circumstances  (Birdsong  t.  State,  120  Ga. 
850,  48  S.  B.  329;  Rivers  v.  State,  118  Ga. 
42-45,  44  S.  E.  859),  where  the  circumstaiices 
shown  would  excite  suspicion  in  the  minds  of 
ordinarily  prudent  men  (Cobb  v.  State,  76 
Ga.  664;  Cobb  v.  State,  78  Ga.  801,  3^  E. 
628);  and,  "the  rule  is  too  well  settled  to  be 
disturbed  that  the  possession  of  stolen  prop- 
ei-ty  immediately  after  It  is  stolen  puts  upon 
the  possessor  the  burden  of  proving  that  bis  was 
not  a  guilty  possession."  Daniel  v.  State,  63 
Ga.  199:  Wiley  v.  State,  3  Ga.  App.  120,  59  S. 
B.  438(2). 

(a)  A  witness  identified  the  goods  fouDd  in 
the  shoe  shop  of  the  accused  as  the  particular 
brand  and  kind  of  goods  taken  from  the  owners 
possession,  but  there  was  some  testimony  show- 
ing that  goods  of  the  same  brand  and  kind  had 
been  previously  sold  to  the  accused  and  were 
also  sold  generally  by  some  other  merchants  in 
the  same  city,  and  the  witness  for  the  state 
admitted  that  he  had  not  inquired,  at  all  of  the 
mercantile  establishments  in  the  city,  to  see 
that  none  of  them  handled  the  same  kind  and 
brand.  There  was  no  testimony  to  show  any 
knowledge  on  the  part  of  the  accused  that  the 
property  had  been  stolen  at  the  time  he  re- 
ceived it,  nor  were  there  any  circumstances  in 
proof  from  which  the  jury  could  da  more  than 
surmise  the  existence  of  such  guilty  knowledge 
on  his  part.  The  verdict  was  uierefore  without 
evidence  to  support  it,  and  consequently  con- 
trary to  law,  and  the  trial  court  erred  in  over^ 
ruling  the  motion  for  a  new  trial, 

[Ed-  Note.— For  other  cases,  see  Recaving 
Stolen  Goods,  Cent  Dig.  {f  15-18;  Dea  EHg. 
<3— >8.] 

Brror  from  Superior  0>urt,  Morgan  Oran- 
ty;  J.  B,  Park,  Judge. 

Clay  WilUams  was  convicted  of  receiving 
stolen  goods,  and  brings  error.   Reversed. 

Wllliford  &  Lambert,  ot  Madison,  for 
plaintiff  in  error.  Jos.  B.  Pottle,  SoL  Gen., 
of  MlUedgeville,  for  the  Stata 

WADE,  J.   Judgment  reversed. 

(16  Oa.  App.  673) 
SOUTHERN  RT.  CO.  v.  DUKE.     (No.  8010.) 
(Court  of  Appeals  of  Georgia.    Aug.  5,  1915.) 
(Syllaiut  by  the  Court.) 

1.  Masieb  and  Sebvant  €=38S— Neouoence 
©=s>33— Volunteer— Person  Assisting  De- 
pot Agent — Duty  Owed  to  Tbespasseb. 

One  who,  at  the  request  of  a  depot  agoit 
of  a  railroad  company,  who  has  no  apparent 
authority  to  employ  other  servants,  voluntarily 
undertakes  to  assist  a  porter  of  the  company 
in  loading  a  trunk  on  one  of  its  cars,  ia  a  mat 
volunteer,  and  the  master  owes  him  no  duty 
except  that  which  it  owes  to  a  trespasser ;  that 
is,  not  to  injure  him  willfully  and  wantonly 
after  his  peril  is  discovered. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  144-151;  Dec  Dig. 
<&=>88 ;  Negligence,  Cent  Dig.  $(  45-47 ;  Dec. 
Dig.  «=»33.] 

2.  Master  and  Servant  €=>30&— Injitbt  to 
Trbspassseb— Obvious  Pebil— Pebsos  As- 
sisting Uailboad  Porter. 

Where  the  plaintiff  and  a  railroad  porter 
were  lifting  a  trunk  weighing  175  pounds  on 
board  a  car,  the  position  of  the  plaintiff  at 
one  end  of  the  trunk  was  not  so  obnously  peril- 
ous to  the  porter  at  the  other  end  as  to  diarge 
the  porter  (and  through  him  the  railroad  com- 
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pany  that  employed  him)  with  willful  and  wan- 
ton negligence  in  letting  his  end  of  the  trunk 
fall  to  the  ground. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Si  1230-1232;  Dec  Dig. 
(S=»306.] 

3.  Bailboads  <S=9273^— Injubt  to  Tbebpass- 

EB  OB  VOLUNTEEB— LlABILiTT. 

As  to  one  who  is  a  mere  trespasser  or  vol- 
unteer, the  railroad  company  is  not  liable  for 
injuries  resulting  from  his  undertaking  to  per- 
form a  voluntary  service  in  its  yard  or  at  its 
depot,  unless  it  be  established  that  the  injuries 
were  caused  by  a  willful  and  wanton  act  on 
the  part  of  the  company  after  discovery  of  his 
presence  and  danger. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  <S=»273%. 

Error  from  City  Court  of  Carroll  ton; 
James  Beall,  Jndge. 

Action  by  J.  R.  Duke  against  the  Southern 
Railway  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

B.  F.  Boykin,  of  Carrollton,  and  Maddoz, 
McCaxny  &  Shumate,  of  Dalton,  for  plaintiff 
In  error.  W.  E.  Splnks,  of  Dallas,  and  S. 
Holdemess,  of  Carrollton,  for  defendant  In 
error. 

WADE,  J.  The  plaintiff  alleged  In  bis  pe- 
tition that  In  March,  1911,  he  accompanied 
his  daughter-in-law  to  the  tovra  of  Villa  Rica, 
in  order  that  she  might  take  passage  on  a 
train  of  the  defendant  company;  that  after 
arriving  very  early  in  the  morning  at  the 
depot  he  delivered  her  baggage  to  a  "night 
operator"  to  be  che<^ed,  but  this  operator 
requested  that  the  plaintiff  wait  until  "the 
dayman"  came  on  duty,  and  this  he  did ;  that 
when  the  depot  agent  arrived  the  said  agent 
ordered  the  negro  porter  who  stayed  at  the 
depot  to  check  the  said  baggage,  and,  b^ng 
himself  otherwise  engaged  at  the  time,  re- 
quested the  plaintiff  "to  assist  defendant's 
said  porter  In  checking  and  tagging  said  bag- 
gage," and  this  the  plaintiff  did;  that  when 
the  plaintiff  and  the  porter  "had  checked 
and  tagged  said  baggage,  they  placed  It  on  a 
small  hand  wagon,  fOr  the  purpose  of  tran»- 
porting  and  loading  it  on  the  cars."  The 
plaintiff  further  alleged  that,  when  the  train 
arrived  which  his  daughter-in-law  intended 
to  board,  he  and  the  porter  pushed  the  band 
wagon  across  the  railroad  track  "to  the  place 
for  loading  It  [baggage]  on  the  train,"  and 
that  the  "said  porter  then  asked  him  to  as- 
sist him  In  putting  the  trunk  on  the  car,  as 
it  was  rather  heavy  to  lift,  which  petitioner 
andertook  to  do,  he  taking  bold  of  one  end 
of  it,  and  said  porter  the  other,  and,  as  they 
lifted  It  from  the  wagon  for  the  purpose  of 
placing  It  on  the  car,  said  porter,  without 
any  notice  or  warning  whatever,  carelessly 
and  negligently  turned  his  end  of  said  trunk 
loose,  thereby  permitting  his  said  end  to 
the  same  to  fall,  striking  petitioner's  left 
foot,"  and  inflicting  various  injuries  upon 
him,  which  he  alleged  to  be  permanent  The 
petition  still  further  set  forth  that  the  acci- 


dent "was  caused  by  the  negligence  of  de- 
fendant's said  porter  In  turning  his  end  of 
said  trunk  loose,  and  in  not  warning  petition- 
er of  the  fact  that  he  was  going  to,  or  had 
turned  It  loose,  in  time  for  petitioner  to  have 
gotten  out  of  the  way  of  it  before  It  struck 
him,  there  being  no  necessity  for  said  porter 
to  turn  said  trunk  loose  when  be  did."  By 
amendment  it  was  alleged  "that  the  agent  in 
charge  of  the  defendant  company's  agency  at 
Villa  Rica  requested  f  etitioner  to  assist  In 
checking  and  loading  the  baggage  of  iiB 
daughter-in-law,  agreeing  to  pay  him  there- 
for." The  plaintiff  further  amended  the  pe- 
tition by  alleging  that  the  trunk  which  he 
was  assisting  the  negro  porter  to  load  on  the 
defendant's  car  and  which  fell  on  his  foot 
was  very  heavy,  weighing  176  pounds,  and, 
as  he  had  hold  of  the  trunk  at  one  end  and 
the  porter  at  the  other,  "It  was  apparent  to 
said  porter  that  If  be  should  drop  his  end 
of  the  trunk  without  first  giving  due  notice 
to  the  plaintiff  of  this  fact  it  would  be  im- 
possible for  him  to  extricate  himself  from 
his  perilous  position  before  being  hurt" ;  that 
the  peril  was  well  known  to  "defendant's 
said  porter  at  the  time  of  and  prior  to  the 
letting  of  his  end  of  said  trunk  fall";  and 
that  the  plaintiff  "was,  at  the  time  be  re- 
ceived said  injuries,  on  defendant's  d^ot 
yards  and  grounds,  wliich  it  had  prepared 
for  the  purpose  of  accommodating  its  pas- 
sengers and  others  wbio  might  have  business 
with  it  in  and  about  the  operation  of  Its  pas- 
senger trains,  when  he  was  hurt"  A  de- 
murrer to  the  petition  as  amended  was  over- 
ruled. 

[1]  1.  The  petition  as  originally  drawn  did 
not  attempt  to  make  the  plaintiff  an  employe 
or  servant  of  the  defendant  company.  The 
rule  Is  well  settled  in  Georgia  that  a  mere 
volunteer  has  no  right  of  action  for  injuries 
resulting  to  him  In  doing  acts  which  he  vol- 
untarily undertakes  without  sufficient  legal 
reason  or  excuse.  In  Central  of  Georgia 
Railway  Co.  v,  Mulllns,  7  Ga.  App.  381,  66 
S.  E.  1028,  this  court  said: 

"One  who,  without  any  employment  what- 
ever, but  at  the  request  of  a  servant  who  has 
no  authority  to  employ  other  servants,  volun- 
tarily undertakes  to  perform  service  for  a  mas- 
ter, is  a  mere  volunteer,'  and  the  master  does 
not  owe  him  any  duty,  except  that  which  he 
owes  to  a  trespasser;  that  is,  not  to  injure 
him  willfully  or  wantonly  after  his  peril  is 
discovered." 

See  also  Rhodes  v.  Georgia  Railroad  Co., 
84  Ga.  320,  10  S.  E.  922,  20  Am.  St.  Rep.  362 ; 
Atlanta  &  West  Point  Railroad  Co.  v.  West, 
121  Ga.  641,  49  S.  E.  711,  67  L.  R.  A.  701, 104 
Am.  St.  Rep.  179;  Jenkins  v.  Central  of 
Georgia  Railway  Co.,  124  Ga.  986-989,  53 
S.  E.  379. 

The  amendment  reciting  that  "the  agent  in 
charge  of  the  defendant  company's  agency" 
requested  the  plaintiff  to  assist  the  porter  In 
checking  and  loading  the  baggage  of  bis 
daughter-in-law,  "agreeing  to  pay  him  there- 
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for,"  was  Insufficient  to  convert  the  plaintiff 
from  a  mere  rolnnteer  to  an  employe  of  the 
defendant  company.  In  fact,  the  amendment 
does  not  even  allege  that  the  agent  who 
agreed  to  pay  the  plaintiff  to  assist  In  load- 
ing this  particular  trunk  Intended  to  em- 
ploy'the  plaintiff  In  behalf  of  the  company, 
or  that  the  defendant  so  understood  It,  but 
the  allegation  is  that  the  agent  requested 
the  petitioner  to  assist,  etc.,  and  agreed  to 
pay  the  plaintiff  therefor ;  and,  construed  by 
the  usual  and  ordinary  rules,  this  would 
amount  to  an  allegation  that  the  agent  him- 
self was  to  pay  for  the  services  rendered,  and 
not  the  defendant  company.  In  addition  to 
all  this,  it  does  not  appear  from  any  allega- 
tion In  the  petition  as  originally  drawn  or 
as  amended  that  the  depot  agent  had  any  au- 
thority to  employ  the  plaintiff  in  behalf  of 
the  company  to  assist  the  porter  in  loading 
one  trunk  or  any  number  of  trunks  on  a 
train  of  the  company,  or  that  the  agent 
sought  to  exercise  any  such  authority  in  its 
behalf,  and  It  cannot  be  said  that  the  rela- 
tion of  master  and  servant  was  created  by 
reason  of  any  facts  stated  in  the  plaintiff's 
petition,  even  as  amended. 

[7]  2.  The  other  amendment  attempts  to 
hold  the  defendant  liable  on  the  Idea  that  the 
conduct  of  the  porter.  In  dropping  one  end  of 
a  heavy  trunk  without  giving  due  notice  to 
the  plaintiff  of  his  Intention,  when  he  knew 
that  the  plaintiff  was  in  a  perilous  position 
from  which  it  would  be  impossible  to  extri- 
cate himself  after  the  porter  dropped  his  end 
of  the  trunk,  amounted  to  a  willful  and  wan- 
con  act  of  negligence  on  the  part  of  the  com- 
txiny.  As  to  this,  we  think  it  sufficient  to  say 
that  the  facts  alleged  do  not,  in  our  opinion, 
show  such  a  willful  and  wanton  act  on  the 
part  of  the  defendant  or  its  porter  as  would 
authorize  any  recovery .  therefor.  Under  the 
allegations  as  made,  there  was  negligence  on 
the  part  of  the  porter,  but,  construing  the 
petition  most  strongly  against  the  pleader,  we 
cannot  say  that  the  negligence  as  alleged 
amounted  to  willful  and  wanton  negligence. 
Apparently  It  amounted  to  no  more  than 
simple  carelessness  in  the  performance  of  an 
act  which  the  porter  could  not  reasonably 
assume  Involved  any-  'serious  elements  of 
danger.  Neither  docs  It  clearly  appear  from 
the  i)etltlon,  by  reason  of  any  facts  therein 
stated,  that  the  porter  reasonably  knew  that 
bis  alleged  carelessness  would  probably  or 
even  possibly  result  in  injury  to  the  plaintiff, 
or  that  the  plaintiff,  in  sustaining  one  end 
of  a  trunk  weighing  175  pounds,  in  an 
open  unconflned  space,  was  in  a  perilous  posi- 
tion or  would  be  placed  in  a  perilous  position 
by  the  dropping  of  the  other  end  of  the  trunk 
of  that  weight  a  distance,  not  alleged,  of  per- 
haps only  one  or  two  feet,  to  the  ground. 

[3]  3.  It  is  insisted  that,  even  if  it  be  con- 
ceded that  the  plaintiff  was  a  mere  volunteer, 
or  even  a  trespasser,  the  comjwny  might 
nevertheless  be  held  liable  because  of  the  In- 


juries resulting  to  him,  as  the  oampBBj  Is 
bound  to  anticipate  his  presence  and  to  take 
such  measures  as  ordinary  care  and  diligence 
would  suggest  to  avoid  Injury  to  him."  This 
view  also  does  not  demand  dlscuBStoo.  As 
stated  in  Central  of  Georgia  Hallway  Oo.  v. 
Mullins,  supra,  a  railroad  company  Is  not 
liable  to  a  mere  volunteer  who  unnecessarily 
places  himself  In  a  dangerous  position  in  the 
yard  of  the  company  for  the  purpose  of  per- 
forming a  voluntary  service,  "unless  it  be 
established  that  the  injuries  were  caused  by 
the  willful  and  wanton  act  of  the  company." 
We  do  not  see  how,  under  any  view  of  tl>e  facts 
alleged  in  the  petition  as  amended.  It  could 
be  said  that  the  injuries  were  caused  by 
the  willful  and  wanton  act  of  the  defoid- 
ant;  and,  slnoe  the  plaintiff  was  a  mere 
volunteer  In  attempting  to  perform  a  service 
which  brought  about  the  injuries  complained 
of,  he  cannot  complain  because  the  company 
failed  to  surround  him  with  safeguards  or 
assistance  sufficient  to  prevent  the  possibility 
of  injury,  when  the  company  could  not  pos- 
sibly assume  that  he  would  undertake  to  do 
the  act  from  which  the  injury  resulted; 
bearing  in  mind  that,  under  our  construction 
of  the  petition,  the  agent,  and  not  the  com- 
pany,  engaged  him  to  asalst  the  porter  In 
loading  the  trunk. 
Judgment  reversed. 

RUSSBILL,  C5.  J.  (concurring  specially). 
It  is  clear  that  the  plaintiff  would  not  be  en- 
titled to  recover,  unless  the  jury  would  be 
authorized  to  find  that  his  injury  was  the  re- 
sult of  wantonness  and  willfulness  on  the 
part  of  the  defendant's  agent  Though  in- 
clined to  hold  that,  under  the  facts  stated, 
the  trial  Judge  did  not  err  in  submitting  to 
a  Jury  the  question  whether  the  dropping  of 
the  trtmk,  at  the  time  and  under  the  circum- 
stances, evidenced  such  a  reckless  and  utter 
disregard  of  the  plaintUTs  safety  as  to  con- 
stitute wantonness,  still,  in  view  of  the  fact 
that  the  petition  dOes  not.contain  any  distinct 
allegation  that  the  negligence  of  the  defend- 
ant's servant  was  either  wanton  or  wlllfnl. 
and  because  perhaps  it  may  be  judicially  in- 
ferred that  wantonness  could  not  arise  in  the 
dropping  of  a  trunk  which  weighed,  only  175 
pounds,  and  also  in  view  of  the  fact  that  the 
plaintiff,  by  his  last  amendment,  perhaps 
constituted  himself  a  servant  of  the  company, 
I  doubtingly  concur. 

'  '  08  Q*.  App.  867) 

INTERSTATE  LUMBER  CO.  v.  WHIT- 
FIELI>-BAKER  OO.    (No.  6114^ 
(Court  of  Appeals  of  Georgia.    Aug.  4,  191S.) 

(SyUalv  hu  the  Court.) 

Contracts  <S=>ie4— CoNSTBtrcrroN. 

In  construing  a  written  contract,  all  writ- 
ings wtiich  form  a  part  of  or  enter  into  tbe  con- 
tract should  be  construed  together. 

[Ed.  Note.— For  other  cases,  see  Gbntracta, 
Cent.   Dig.   H  74ft-748;    Dec.  Dig.  «8=»164.] 


®s>For  other  cases  see  same  topic  and  KBY-NUMBSR  In  all  Key-Numbered  Disest*  and  Indexes 


Digitized  by 


Google 


Ga.) 


STUDEVANT  v.  BIiUE  SPBINGS  LUMBER  <X). 


977 


Error  from  City  Court  of  Brunswick;  D. 
W.  Krauss,  Judge. 

Action  by  the  Interstate  Lumber  Company 
against  the  Wliltfield-Baker  Company.  Judg- 
ment for  defendant,  apd  plaintiff  brings  er- 
ror.   Eeversed,  with  directions. 

Branch  &  Snow,  of  Quitman,  for  plaintiff 
in  error.  Boiling  Whitfield,  of  Brunswick, 
for  defendant  In  error. 

BROYLES,  J.  The  IntersUte  Lumber 
Company  brought  suit  against  the  Whitfield- 
Baker  Company  for  $400,  the  balance  of  an 
account  for  lumber  cut  and  delivered  to  the 
defendant.  Upon  an  agreed  statement  of 
facts  the  case  was  submitted  to  the  Judge 
without  the  interrentlon  of  a  jury.  Prom  the 
record  it  appeals  that  the  plaintiff  received 
the  order  for  the  lumber  from  the  defendant 
on  February  4,  1910,  and  that  delivery  of  the 
lumber  was  made  to  the  defendant  on  March 
2  and  March  3,  1910.  While  the  formal  or^ 
der  sent  by  the  defendant  to  the  plaintiff 
specified  February  26th  as  the  date  for  de- 
livery, yet  the  tkegraphic  and  other  writ)- 
ten  correspondence  between  the  parties  dear- 
ly indicated  that  the  plaintiff  would  only  ac- 
cept the  order  at  the  price  named  in  their 
(plaintiff's)  communication  and  for  delivery 
within  four  weeKs  from  receipt  of  the  order, 
and  the  letter  from  the  defendant  which  clos- 
ed the  contract  adopted  the  original  proposal 
aa  to  the  time  (four  weeks)  within  which  the 
lumber  was  to  be  delivered.  While  the  lumber 
was  not  delivered  by  February  26th,  it  was 
delivered  within  four  weeks  from  the  receipt 
of  the  order.  It  did  not  appear  in  any  of  the 
correspondence  between  the  parties,  leading 
up  to  the  order,  that  the  time  of  filling  the 
contract  was  of  any  special  importance.  The 
defendant,  at  the  time  of  placing  the  order, 
gave  no  notice  to  the  plaintiff  that  the  lum- 
ber was  Intended  for  shipment  on  any  par- 
ticular boat,  or  that  it  was  to  be  shipped  at 
all,  nor  was  the  plaintiff- notified  by  the  de- 
fendant that  unless  the  lumber  was  received 
by  February  26th,  extra  port  charges  and 
demurrage  would  probably  result.  In  our 
opinion,  the  damages  which  were  set  up  as  a 
recoupment  to  plalntlfTs  demand  were  not 
Euch  damages  as  could  reasonably  have  been 
expected  to  flow  from  the  plaintiff's  delay  In 
shipping  the  lumber,  even  If  we  should  hold 
that  tt'eie  was  such  a  delay ;  nor  does  It  ap- 
pear from  the  record  that  such  damages  were 
within  the  contemplation  of  both  parties  at 
the  time  of  the  acceptance  of  the  order.  See 
McNaughton  v,  Stephens,  8  Ga.  App.  545,  70 
S.  K.  61;  Alkahest  System  v.  Curry,  6  Ga. 
App.  625,  66  S.  E.  580;  Albany  Phosphate 
Co.  V.  Hugger,  4  Ga.  App.  771,  62  S.  E.  533. 

In  our  Judgment  the  court  erred  in  finding 
for  the  defendant. 

In  accordance  with  the  request  of  counsel 
for  the  defendant  made  in  his  brief,  direction 
Is  given  that  on  the  next  trial  of  this  case 
the  agreed  statement  of  facts  may  be  reopen- 


ed, and  each  party  to  the  suit  shall  be  per- 
mltteil,  If  it  so  desires,  to  submit  additional 
evidence. 
Judgment  reversed,  with  direction. 

*°=™°"  (16  Oa.  App.  668) 

STUDEVANT  v.  BLUE  SPRINGS  LUMBER 
CO.    (No.  6165.) 

(Court  of  Appeals  of  Georgia.    Aug.  4,  1915.) 

CSvllabus  iv  the  Court.) 

1.  IwjrmT  TO  Eiiploy£. 

The  injury  sued  for  occurred  because  the 
alleged  superintendent  of  the  defendant  com- 
pany, without  warning  to  the  plaintiff,  pressed 
down  upon  a  certain  moving  belt  with  an  iron 
rod  at  the  exact  time  the  plaintiff  was  in  the 
act  of  replacing  that  belt  on  a  pulley. 

(a)  It  is  apparent,  from  the  allegation  in  the 
petition  that  the  belt  "had  previously  slipped 
from  said  pulley  and  had  been  replaced  with- 
out the  ase  of  said  rod  and  without  injury  to 
any  one,"  that  the  proximate  cause  was  not 
the  failare  of  the  defendant  to  have  the  belt 
properly  adjusted  or  to  inspect  it,  but  was  tbe 
negligence  of  the  alleged  superintendent  in  at- 
tempting to  use  the  iron  rod. 

2.  Masteb  ano  Servant  ®=s>222— Irjttbt  to 

SEBVAnT  —  ASBUMPTIOH   OF  RiSK  —  DlBEC- 

TioNS  of  Vice  Pbincipai« 

The  fact  that  the  vice  prindpal  of  the  de- 
fendant company,  who  was  in  charge  of  tbe 
mill  and  the  operation  thereof,  with  authority 
to  employ  hands  aud  give  orders  to  the  employes, 
all  of  whom  were  under  bis  direction,  including 
the  plaintiff,  dii-ected  the  plaitxtiS  to  perform 
a  particular  act,  would  not  relieve  the  plaintiff  • 
from  tbe  legal  consequence  of  assuming  the  risk 
of  an  obvious  danger  and  attempting  to  replace 
a  belt  while  the  machinery  to  which  it  was  at- 
tached was  in  motion,  where  nothing  appears 
to  indicate  any  less  certain,  definite,  and  precise 
knowledge  of  the  hazard  thereby  incurred  than 
the  superintendent  himself  was  in  possession,  of. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  t§  648-651 ;  Dec.  Dig.  «S=» 
222.] 

3.  Master  and  Sebvant  ®=3l90— Injury  to 
Sbevant— Nboliqencb  op  Supkbintbndknt. 

The  defendant  was  not  liable  because  of  an 
injury  that  resulted  from  a  negligent  act  of  its 
superintendent  or  vice  prindpal  in  the  discharge 
of  labors  or  duties  outside  of  the  nondelegable 
duties  of  tbe  master  (in  the  performance'  of 
which  he  was  the  master's  representative),  and 
while  merely  doing  servant's  work  or  engaged 
solely  in  executing  the  ordinary  details  of  labor. 
Dennis  v.  .Schofield's  Sons  Co.,  1  Ga.  App.  489, 
57  S.  E.  925 ;  Standard  Otton  Mills  v.  (Solium, 
6  Ga.  App.  426,  65  S.  E.  195 ;  Hagins  v.  South- 
em  Bell  Telephone,  etc.,  Co.,  134  Ga.  641,  68 
S.  E.  428,  137  Am.  St.  Rep.  270.  20  Ann.  Cas. 
^8;  Moore  v.  Dublin  Cotton  Mills,  127  Ga. 
600,  50  S.  E.  839,  10  L.  R  A  (N.  S.)  772.  The 
alleged  superintendent  was  a  mere  fellow  serv- 
ant of  the  plaintiff  as  to  the  negligence  on  his 
part  which  brought  about  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Sf  449-474;  Dec.  Dig.  <S=3 
190.] 

4.  Demttbbeb  to  Amen  DEO  Pethton. 

The  court  did  not  err  in  sustaining  the  de- 
murrer to  the  petition  as  amended. 

Error  from  City  Court  of  Quitman;  Wm. 
H.  Long,  Judge. 

Action  between  Grady  Studevant  and  the 
Blue   Springs   Lumber   Company.     From   a 
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Judgment,  plaintiff,  Studerant,  brings  error. 
Affirmed. 

O.  M.  Smltb,  of  Valdosta,  for -plaintiff  In 
error.  Brancb  &  Snow,  of  Quitman,  for  de- 
fendant In  error. 

WADE,  J.    Judgment  affirmed. 


(16  Oa.  App.  68S) 

MITOHEU,  T.  J.  S.  SCHOPIBLD'S  SONS 
CO.     (No.  62ia) 

(Oonrt  of  Appeals  of  Georgia.    Aug.  6,  1915.) 

(BpUabiu  ly  ^^  Court.) 

1.  Masteb  and  Servant  €=9270— Safe  Ap- 
pliances—Evidencb. 

It  is  the  duty  of  a  master  who  famishes 
machinery  for  the  use  of  bis  servant  to  exer- 
cise ordinary  care  to  furnish  machinery  "equal 
in  kind  to  that  in  general  use."  Civ.  Code, 
1910,  §  3130.  Whether  a  scaffold  furnished  by 
a  master  for  the  use  of  servants  was  equal  in 
kind  to  those  In  general  use  is  not  shown  by 
testimony  that  it  was  "about  the  same  scaffold 
as  that  in  general  use  by  the  three  concerns" 
that  the  witness  had  worked  for. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  913-327,  932 ;  Dec.  Dig. 
•8=»270J 

2.  Evidence  «=9l95— Models— Standabd  or 

COMPAKISON. 

The  court  erred  in  admitting  in  evidence 
the  model  introduced  as  a  model  of  the  tank 
and  scaffold  on  which  the  plaintiffs  son  was  at 
woric  when  injured;  it  appearing  from  the  tes- 
'  timony  of  the  person  who  constructed  the  model 
that  in  material  particulars  it  was  not  a  cor- 
rect modeL 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  %  680;    Dec  Dig.  «=»195.] 

3.  Appeal  and  Ebbob  €=31066— Masteb  and 
Servant  i8=>291— Pbejttoicial  Ebbobt-In- 
8tbucti0ns. 

The  court,  in  charging  the  Jury,  committed 
error  prejudicial  to  the  plaintiS  in  not  correct- 
ly stating  her  contentions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4220;  Dec.  Dig.  €=1066; 
Master  and  Servant,  Cent  Dig.  {{  1133,  1134, 
1136-1146;    Dec.  Dig.  €=>291.] 

4.  Masteb  and  Sebvant  €=>293— Injubt  to 
SXBVANT— Inbtbcotions  —  DEiEcnvK  Ap- 
pliances. 

In  connection  with  the  instruction  to  the 
jury  to  see  whether  or  not  the  defendant  or 
Its  agent  knew  of  the  defect  in  the  scaffold,  if 
it  was  defective,  the  court  should  have  instruct- 
ed them  to  ascertain  whether  the  master,  in 
the  exercise  of  ordinary  care,  ought  to  have 
known  of  the  defect 

[E:d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  1148-1156,  1158-1160; 
Dec.  Dig.  €=»293.] 

6.  Masteb  and  Sebvant  €=>296— Injttbt  to 
Servant— iNBTBUonoNS. 

The  instruction  to  the  jury  that  If  the 
plaintiff's  son,  "about  the  time  he  was  going  in 
and  upon  the  scaffold,"  told  the  foreman  that 
it  was  defective,  and  the  foreman  told  him  to 
go  ahead  and  do  the  work,  the  master  would  be 
liable,  was  subject  to  the  objection  that  the 
instruction  tended  to  limit  the  consideration 
of  the  jury  to  a  complaint  of  the  servant  and 
assurance  of  the  master  at  or  about  the  time 
the  servant  was  going  upon  the  scaffold  to  do 
the  work  wherein  he  was   injured,  though  it 


appeared  from  the  evidence  that  this  assnranea 
was  given  when  the  scaffold  was  being  built 

[Ed.  Note. — Fop  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ig  116&-1179;  Dee.  Dig. 
€=»286J 

6.    NEOLtGENCE   €=>58i-ANTICIPATED   INJXIKT. 

One  may  be  liable  for  an  injury  which 
was  the  natural  result  of  his  negligence,  though 
an  injury  of  the  particular  kind  produced,  or 
an  injury  to  the  particular  person  injured,  was 
not  reasonably  to  have  been  expected  by  him, 
in  the  exercise  of  ordinary  care  and  dil^nce; 
and  it  was  error  to  Charge  the  jury  that  the 
plaintiff  .would  not  be  entitled  to  recover  if, 
from  a  consideration  of  the  evidence,  it  ap- 
peared that  the  tumiicide  in  question,  "under 
the  acts  of  negligence  alleged  in  tlie  writ,  was 
not  reasonably  to  be  expected  by  the  master  or 
his  agents,  acting  with  ordinary  care  and  dili- 
gence." 

[Ed.  Note.— For  other  cases,  see  Negligeneeb 
Cent  Dig.  J  71;   Dec.  Dig.  <^5a] 

Error  from  City  Court  of  Macon;  Robert 

Hodges,  Judge. 

Action  by  Mrs.  M.  E.  Mitchell  against  the 
J.  S.  Schofield's  Sons  Company.  Judgmoit 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Mallaiy  &  Wlmberly,  of  Macon,  for  plain- 
tiff in  error.  Miller  &  Jones,  at  Macon,  tor 
defendant  In  error. 

BROTIiES,  J.  This  was  an  actlcMi  for  dam- 
ages by  Mrs.  M.  3.  Mltcb^  against  Scfao- 
fleld's  Sons  Company  for  the  homldde  of  her 
son.  From  the  record  It  appears  that  the 
deceased  was  a  bollermaker  onployed  by  the 
defendant  company  in  the  erection  of  a  laisa 
creosote  tank  In  the  yards  of  the  Central  <tf 
Georgia  Railway  Company  In  Savannali,  Ga., 
and,  while  so  engaged,  he  was  (In  the  oourse 
of  his  duties)  standing,  with  several  other 
workmen,  upon  the  top  of  a  scaffold  inside 
the  tank,  fitting  and  riveting  a  steel  plate  to 
the  top  or  roof  of  the  tank;  that  while  In 
this  position  the  scaffolding  collapsed,  pre- 
cipitating him  and  the  other  workmen  with 
him  to  the  floor  of  the  tank,  a  distance  of 
about  35  feet;  and  that  he  suffered  Injuries 
therefrom  which  resulted  in  his  deatb  the 
following  day. 

The  plaintiff  contended  that  the  scaffolding 
was  improperly  constructed,  and  built  of 
timber  too  small  to  support  the  weight  of  the 
workmen  and  the  ste61  plates  they  were  sup- 
porting. The  plaintiff  contended  that  the 
scaffold  fell  before  the  steel  plate  (that  the 
deceased  and  other  men  who  were  riveting 
to  the  roof  of  the  tank)  felL  The  evidence 
on  this  point  was  conflicting.  The  defendant 
contended  that  the  steel  plate  fell  first,  stmck 
the  scaffold,  and  caused  it  to  fall.  The  taxj 
found  for  the  defendant  The  plaintiff  ex- 
cepted, and  assigns  error  nixHi  the  admisBion 
and  exclusion  of  certain  evidence  and  upon 
various  portions  of  the  charge  of  the  court 

[1]  1.  The  court  erred  in  admitting  the  tes- 
timony of  the  witness  T.  F.  Smith  as  to  the 
method  of  construction  of  cntaln  scaffolding 
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Bsed  by  three  concerns  for  whom  the  witness 
had  previously  worked.  This  testimony  was 
Inadmissible,  tor  the  reason  that  the  witness 
could,  under  the  law,  testify  only  as  to  the 
character  of  scaffolding  in  general  use  for  a 
purpose  similar  to  that  of  the  scaffold  in  the 
collapse  of  which  the  plaintiff's  son  was  In- 
jured. ,  cavil  Code,  {  3130,  provides  that  the 
duty  of  the  master  Is  to  furnish  machinery 
"equal  In  kind  to  that  In  general  use." 

[2]  2.  The  second  ground  of  the  amendment 
to  the  motion  for  a  new  trial,  complaining  of 
the  admission  In  evidence  of  a  certain  model 
of  the  tank  and  scaffold  on  which  the  plain- 
tiff's son  was  at  work  when  Injured,  Is,  In 
our  opinion,  well  taken.  "Where  an  article 
is  Introduced  as  a  standard  of  comparison, 
preliminary  evidence  showing  that  In  essen- 
tial respe<^  it  offered  a  trustworthy  stand- 
ard of  comparison  is  sufficient  to  render  It 
admissible."  4  Enc.  Ev.  240  (4b).  The  nega- 
tive pregnant  follows  that  the  article  is  Inad- 
missible when,  as  in  this  case,  it  is  clearly 
shown  that  there  were  material  Inaccuracies 
in  the  comparative  sizes  of  the  braces  and 
other  parts  of  the  scaffolding,  as  shown  In 
the  model. 

[3]  3.  In  the  motion  for  a  new  trial  objec- 
tion is  taken  to  the  following  excerpts  from 
the  charge  of  the  court: 

(4)  "She  [the  plaintiff]  further  contends  that 
at  the  time  he  [the  deceased,  the  plalntiif's 
son]  was  at  work  upon  the  scaffolding'  that  it 
was  a  part  of  his  duty  to  do  this  work,  and  she 
contends  that  in  the  placing  of  a  certain  metal 
sheet  in  and  upon  the  top  of  the  tank  in  whose 
erection  he  was  engaged,  and  while  thug  engaged 
with  other  workmen,  through  the  negligence 
of  a  fellow  workman  or  workmen,  the  metal 
sheet  was  released,  and  the  weight  placed  upon 
him,  and  that,  notwithstanding  the  fact  that  be 
was  in  the  exercise  of  ordinary  care  and  dili- 
gence in  his  effort  to  control  the  weight  of  the 
metal  sheet,  the  same  fell  in  and  upon  him  and 
the  scaffolding,  and  that  by  reason  of  the  negli- 
gence of  the  fellow  servants  in  releasing  the 
metal  sheet  the  same  struck  the  scaffolding,  and 
the  scaffold  collapsed,  precipitating  bcr  son  to 
the  ground,  from  which  fall  be  received  injuries, 
and  subsequentii)  died." 

(5)  "She  further  contends  that,  not  only  is 
the  master  negligent  in  failing  to  furnish  to 
him  a  reasonably  safe  place  to  work,  as  charged 
in  the  declaration,  but  that  the  master  is  liable 
to  her  by  reason  of  the  fact  that  the  negligence 
of  the  master,  as  contended  for  by  her,  was 
concurrent  with  the  negligence  of  a  fellow  serv- 
ant or  fellow  servants  working  upon  the  work 
upon  which  he  was  en^ged,  and  that  she  is  en- 
titled to  have  and  receive  at  your  iunds  a  ver- 
dict against  the  master,  on  account  of  the  fact 
that  the  place  was  not  a  reasonably  safe  place 
to  do  the  work,'  for  whatever  injury  and  damage 
may  have  been  bronebt  about  by  the  concurrent 
negligence  of  tlie  fellow  servant  or  fellow  serv- 
ants." 

The  main  contention  of  the  plaintiff  was 
that  the  scaffold  gave  way  or  collapsed  be- 
fore the  section  of  steel  fell,  and  that  the 
falling  of  the  scaffold  was  primarily  due  to 
weak  and  InsnlRcient  bracing  and  defective 
construction.  She  did  not  contend  that  the 
negligence  of  the  master  was  concurrent  with 
the  negligence  of  a  fellow  servant.   The  trial 


Judge  in  bis  charge  having  erroneously  stat- 
ed the  material  contention  of  the  plaintiff 
(and  especially  as  it  appears  from  the  ap- 
proved amended  grounds  of  the  motion  for 
a  new  trial  that  counsel  for  the  plaintiff  stat- 
ed, In  reply  to  a  question  from  the  court,  tliat 
plaintiff  had  "always  contended  that  the 
metal  sheet  did  not  fall  drst,  but  that  the 
scaffold  gave  way  first"),  it  must  be  assum- 
ed that  this  error  was  harmful  to  the  plain- 
tiff. See,  in  this  connection.  Fruit  Despatch 
Co.  V.  Roughton-Halllburton  Co.,  9  Ga.  App. 
108  (2b),  70  S.  E.  856 ;  Cooper  v.  State,  2  Ga. 
App.  730  (1),  69  S.  B.  20;  Pye  v.  Pye,  133 
Ga.  246  (2),  249,  65  S.  B.  424;  38  Cyc.  1626 
(b,  c),  1632  (d) ;  Whelchel  v.  GalnesvlUe,  etc., 
Ry.  Co.,  lie  Ga.  431  (3),  42  S.  B.  776;  Vaughn 
V.  Miller,  76  Ga.  712  (la). 

[4]  4.  In  the  sixth  and  seventh  grounds  of 
the  amendment  to  the  motion  for  a  new  trial 
it  Is  complained  that  in  charging  the  Jury  to 
ascertain  whether  or  not  the  defendant  or  its 
agent  knew  of  the  defect  in  the  scaffold,  if  it 
was  defective,  the  court  failed,  in  connection 
therewith,  to  Instruct  them  to  ascertain 
whether  the  master,  in  the  exercise  of  ordi- 
nary care,  ought  to  have  known  of  the  de- 
fects. We  think  that  this  exception  was  well 
taken.  Ocean  Steamship  Co.  v.  Matthews, 
86  Ga.  423,  12  S.  E.  632 ;   Civil  Code,  {  3130. 

[6]  5.  The  court  erred  in  the  following 
charge  complained  of  in  the  motion  for  a 
new  trial: 

"If  you  believe  *  *  •  that  about  the  time 
he  was  going  in  and  upon  the  scaffold  he  told 
the  vice  principal  or  foreman  tliat  the  scaffold 
was  defective,  and  the  foreman  told  him  to  go 
ahead  and  do  the  work,  the  master  would  be 
liable." 

This  charge  was  erroneous  for  the  reason 
that  It  limited  the  consideration  of  the  jury 
to  a  complaint  of  the  servant  and  an  assur- 
ance of  the  master  at  or  about  the  time  the 
servant  was  going  upon  the  scaffold  to  do  the 
work  wherein  he  was  injured.  It  appears 
from  the  record  that  Mitchell  (the  plaintiff's 
son)  and  another  workman  told  the  defend- 
ant's foreman,  at  the  time  of  the  erection, 
of  the  scaffold,  that  it  was  not  being  built 
sufficiently  strong  to  carry  the  wei^t,  and 
that  he  assured  them,  stating  his  greater  ex- 
perience, that  it  was  perfectly  safe,  and  di- 
rected them  both  to  go  on  with  the  work. 
See,  in  this  connection.  Bush  v.  Yellow  Pine 
Co..  2  Oa.  App.  295  (2),  68  S.  K.  529; 
Smith  V.  Soutliern  Itailway  Co.,  8  Ga.  App. 
822  (2),  70  S.  E.  192 ;  Massee  &  Felton  Lum- 
ber Co.  V.  Ivey,  12  Ga.  App.  583  (2),  77  S.  B.. 
1130. 

[6]  6.  Error  is  assigned  upon  the  following 
excerpt  from  the  charge  of  the  court: 

"If,  from  a  consideration  of  the  evidence  ad- 
duced upon  the  trial  of  the  case,  it  appears  that 
the  homicide  as  set  out  in  her  writ,  under  the 
acts  of  negligence  alleged  in  the  writ,  waa  not 
reasonably  to  be  expected  by  the  master  or  his 
agents,  acting  with  ordinary  care  and  diligence, 
I  charge  you  that  she  would  not  be  entitled  to 
have  and  receive  a  verdict,  it  matters  not  how 
the  homicide  was  brought  about." 
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This,  tn  onr  opinion,  was  a  prejudicially  er- 
roneous statement  of  the  doctrine  of  proxi- 
mate cause,  as  applied  to  the  facts  In  this 
case. 

"In  order  that  a  party  may  be  liable  in  neg- 
ligence, it  is  not  necessary  that  be  should  have 
contemplated  or  even  be  able  to  anticipate  the 
particular  consequences  'which  ensued,  or  the 
precise  injuries  Bustained  by  the  plaintiff.  It 
18  sufficient,  if,  by  exercise  of  reasonable  care, 
the  defendant  might  have  foreseen  that  some  in- 
jury would  result  from  his  act  or  omission,  or 
that  consequences  of  a  generally  injurious  na- 
ture might  have  been  expected."  21  Am.  &  Eng. 
Bnc.  Law  (2d  Ed.^  4Sf  (b);  29  Cyc.  495  (2)  ; 
Cooley  on  Torts,  33.  35;  Wharton  on  Negll- 
cence,  §§  77,  78 :  Thompson  on  Negligence,  J 
59;  Colorado  Mortgage  Co.  t.  Giacomini,  55 
Colo.  540,  138  Pac.  1039,  L.  R.  A.  1916B,  364; 
Drum  v..  Miller,  135  N.  C.  204,  47  S.  E.  421, 
65  L.  R.  A.  890,  102  Am.  St  Rep.  528. 

For  the  reasons  above  stated,  the  court 
erred  in  overruling  the  motion  for  a  new 
trial,  and  fbe  judgment  is  reversed. 


at  Os.  App.  <7g) 

CURTIS  T.  STATE.     (No.  6038.) 
(Court  of  Appeals  of  Georgia.    Aug.  6,  1915.) 

(ByUabu*  hy  the  Court.) 

1.  FoROEBT  ®=»7— Papers  Subject. 

The  offense  of  forgery  may  be  committed  by 
forging  a  paper  not  purporting  to  be  formally 
signed  by  any  one,  if  the  language  of  the  paper 
clearly  discloses  who  is  the  person  intended  to 
be  considered  and  understood  as  the  writer. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  !!  2,  3,  8-15;  Dec  Dig.  <S=s>7.] 

2.  INDICTUERT    AMD    iNrOBUATION    €=»110  — 

Lanoxtaoe  of  Statute— Foeoebt. 

It  is  sufficient  that  the  offense  of  uttering 
a  forged  paper  is  charged  in  the  language  of  the 
statute  which  defines  the  offense. 

[Ejd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gmt  Dig.  if  289-294;  Dee. 
Dig.  «=>110.] 

3.  FoaoKBlr  ^=929— Irdiotment— SumcxEiroT. 

It  was  not  a  good  ground  of  demurrer  to 
the  indictment  that  the  paper  alleged  to  have 
been  forged,  which  was  adclressed,  "Mr.  Griffin," 
did  not  of  itself  indubitably  indicate  the  person 
intended. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent.  Dig.  {{  77-81;   Dec.  Dig.  «=a29.] 

4.  CBUnRAi.  Law  «s>323,  742,  76^-Aocou- 
PLiCE — Question  fob  Jury. 

There  was  no  error  in  overruling  the  mo- 
tion for  a  new  triaL  The  evidence  supported 
the  allegations  of  the  indictment,  the  question 
whether  the  main  witness  for  the  state  was  or 
was  not  an  accomplice  was  one  of  fact  for  solu- 
tion by  the  jury,  and  there  was  testimony  ali- 
unde sufficient  to  authorize  the  jury  to  find 
that  the  testimony  of  this  witness  was  corrobo- 
rated. The  charge  was  full  and  fair,  and  the 
statement  of  the  judge  that  "the  defendant  in- 
sists that  the  witness  Selman  was  guilty  him- 
self of  the  crime  of  forgery,"  when  considered 
with  what  preceded  and  followed  it,  is  not  sub- 
ject to  exception  as  being  an  expression  of  opin- 
ion by  the  court 

(a)  In  a  criminal  trial  it  is  not  conclusively 
to  be  presumed,  as  against  the  defendant  on 
trial,  that  an  alleged  codefendant  is  an  accom- 
plice, or  that  such  codefendant  was  guilty  of 
the  offense,  although  he  may  have  previously  en- 
tered a  plea  of  guilty  to  the  felony  which  he 


was  alleged  Jointly  with  the  accused  to  have 
committed. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S|  724,  726,  730-751,  1098. 
1138,  1719-1721,  1731,  1750,  1754.  1768,  1759, 
1769;   Dec,  Dig.  «=>823,  742,  762.^ 

Error  from  Superior  Court,  Flcq^d  County; 
Moses  Wright,  Judge. 

O.  W.  Curtis  was  convicted  of  forgery,  and 
brings  error.    Affirmed. 

Eubanks  &  Mebane  and  F.  W.  Copeland, 
all  of  Rome,  for  plaintiff  In  error.  W.  H. 
Ennis,  Sol.  Gen.,  of  Rome,  and  W.  B.  Shaw, 
of  La  Fayette,  for  the  State. 

RUSSELL,  C.  Z.  [1-31  1.  The  defendant 
was  indicted  for  the  offense  of  forgery.  He 
demurred  generally  to  the  indictment  and  on 
the  ground  that  the  alleged  forged  order 
which  was  set  forth  in  the  Indlctmoit  was 
not  such  an  order  as  could  be  the  snbject  of 
a  forgery,  because  it  showed  that  no  person 
signed  the  order.  The  order  alleged  to  have 
been  forged  was  as  follows: 

"Rome,  Ga.,  August  18,  1911.  Mr.  Griffin, 
please  let  CharUe  Barron  have  $40.00  to  oblige 
Shaw  Buchanan,  tie  wanted  to  go  home  and  I 
sent  him  to  you.'' 

We  think  that  the  order  can  be  reasonably 
construed  as  purporting  to  be  signed  by 
Shaw  Buchanan,  and  that  the  words  "to 
oblige  Shaw  Buchanan"  are  equivalent  Co  the 
very  ordinary  expression  "and  oblige"  Shaw 
Buchanan,  a  form  with  which  orders  and 
letters  are  frequently  concluded.  It  was  fur- 
ther contended  in  the  demurrer  that: 

"The  indictment  fails  to  allege  how  or  in 
what  way,  manner,  or  means  the  defendant  ut- 
tered and  pubUshM  the  alleged  forged  paper." 

We  think  this  point  is  controlled  by  ttia 
ruling  of  the  Supreme  Court  in  Thomas  r. 
State,  69  Ga.  784,  and  that  an  luUictment 
charging  the  uttering  of  a  forgery  may  t>e 
confined  to  the  language  employed  in  defin- 
ing the  offense  iu  the  Penal  Code,  {  232.  An- 
other ground  of  the  demurrer  was  that  the 
order  was  addressed  merely  "Mr.  Griffin," 
and  contained  nothing  that  would  indicate 
that  it  was  intended  for  W.  J.  Griffin,  the 
person  whom  it  was  alleged  that  the  defend- 
ant intended  to  defraud.  We  do  not  think 
this  was  good  ground  of  demurrer.  The  fact 
that  the  person  Intended  was  W.  J.  Griilin 
could  be  shown  by  evidence  outside  of  the 
paper  itself. 

[4]  2.  The  evidence  showed  that  a  boy 
named  Will  Selman  carried  the  order  which 
we  have  recited  to  the  store  of  the  Griffin 
Hardware  Company,  in  Floyd  county,  Ga., 
and  presented  it  to  Mr.  W.  J.  Griffin.  A  Mr. 
Graham  was  interested  with  Griffin  in  the 
Griffin  Hardware  Company.  Mr.  Graham 
was  not  iu  the  store  at  the  time,  and  there 
are  circumstances  from  wtdch  It  can  be  in- 
ferred that  the  defendant  knew  of  Graham's 
absence,  and  that  the  order  would  be  pre- 
sented to  Griffin.  Shaw  Buchanan  worked 
for   Graham   in   the  sawmill   busineea,   and 
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Griffin  waB  accnatomed  to  pay,  for  Orabam, 
orders  drawn  by  Shaw  Buchanan.  Griffin 
paid  Will  Selman  the  $40,  and  Selman  car- 
ried the  money  to  Curtis,  the  defendant  who 
gare  Iilm  the  note  or  order,  and  who  was  en- 
gaged in  the  undertaking  business.  It  was 
proved  that  Selman  was,  at  the  time  be  tes- 
tified, a  convict,  who  had  pleaded  guilty  to 
uttering  the  forgery  in  question,  and  there 
was  proof  that  his  general  reputation  was 
bad.  It  was  contended  that  he  was  an  ac- 
complice, and  that  his  testimony  was  not  cor- 
roborated. Selman  testified  that,  though  he 
had  pleaded  guilty,  he  was  in  fact  innocent 
of  the  oCfense  of  uttering  the  forged  paper, 
because  he  carried  the  note  from  Curtis  to 
Griffin  without  any  knowledge  of  its  con- 
tents, or  any  intent  to  defraud,  and  the  proof 
showed  that  he  could  neither  read  nor  write. 
Th.e  issue  was  raised,  therefore,  as  to  wheth- 
er Selman  was  or  was  not  an  accomplice, 
and  we  are  of  the  same  opinion  as  the  trial 
court,  who  instructed  the  Jury  that  although 
Selman  may  have  entered  a  plea  of  guilty 
of  forgery.  If  they  believed  from  the  evidence 
that  be  in  truth  and  In  fact  took  the  order 
without  knowing  what  was  in  it,  and  carried 
It  to  Griffin  and  got  the  money  and  turned 
It  over  to  the  defendant,  Curtis,  without  any 
Intention  to  defraud  any  one,  and  was  mere- 
ly an  innocent  participant  In  the  crime,  he 
would  not  be  an  accomplice.  The  Jury  had 
the  right,  therefore,  to  find  the  defendant 
guilty  upon  Selman's  testimony,  even  in  the 
absence  of  any  corroboration,  if  they  found 
that  he  was  not  an  accomplice.  On  the  oth- 
er hand,  there  was  sufficient  testimony,  as 
shown  by  the  record,  to  corroborate  the  tes- 
timony of  Selman,  even  if  the  Jury  found 
bim  to  be  an  accomplice,  for  there  was  not 
only  evidence  by  comparison  of  the  order 
with  papers  admitted  to  have  been  executed 
by  the  defendant,  and  testimony  of  a  person 
familiar  vdth  his  handwriting  that  in  bis  best 
opinion  the  order  was  written  by  the  accus- 
ed, but  the  books  kept  by  the  defendant  in 
bis  undertaking  establishment  were  submit- 
ted to  the  Jury  and  taken  with  them  to  th^ 
Jury  room  for  comparison  with  the  order.  It 
cannot  be  said,  therefore,  that  there  was  no 
corroboration  of  Selman's  testimony. 

There  was  no  error  in  overruling  the  mo- 
tion for  a  new  trlaL 

Judgment  affirmed. 


(16  Ga.  App.  MQ 

LABfB  T.  GORMAN.     (No.   5982.) 
(Court  of  Appeals  of  Geot^g^a.    Ane.  4,  1915.) 

(Hyttabiu  by  th0  Courts 

1,  Appeai.  and  Error  ie=>102«,  1061— Habm- 
usss  Bkror— DmxcTiON  or  Vebdiot. 

The  action  of  the  court  in  directing  a  ver- 
dict, where  no  other  verdict  than  that  directed 
could  have  been  legally  rendered  under  the  evi- 
dence submitted,  is  not  such  an  error  of  law 
as  can  be  reviewed  or  as  will  afford  ground  for 


reversaL    A  ooort  of  review  will  not  concern 
itself  with  harmless  error. 

[Ed.  Note.— For  otlier  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4029,  4030,  4137,  4209- 
4211;   Dec.  Dig.  <g=3l026,  1061.] 

2.  Landlord  and  Tknant  «=>109— Suebbn- 

DEB  or   PBEICISBS  —  AOUEFTAJNOB  BT   LiAND- 
LOBD. 

While  acts  which  are  equivalent  to,  or 
which  may  reasonably  be  construed  to  be  equiva- 
lent to,  an  agreement  on  the  part  of  a  tenant 
to  abandon,  and  on  the  part  of  the  landlord  to 
resume,  possession  of  the  premises  may  amount 
to  a  surrender  by  operation  of  law.  still,  to 
constitute  a  surrender  by  operation  of  law,  there 
must  not  only  be  a  surrender  by  the  tenant,  but 
also  an  acceptance  thereof  by  the  landlord  as  a 
surrender.  "A  mere  giving  of  the  keys  to  the 
landlord  does  not  of  itself  show  a  surrender." 
24  Cyc.  1373  (c). 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  U  350-360,  363-865,  368- 
3T1;  Dec  Dig.  <S=»100.] 

3.  I^HDLOBD  AND  TENANT  4=>109— SUBBEN- 
DBB  OF  PSEiaSBS— ACCEPTANCK  BT  LaKD- 
LOBD. 

In  the  present  case  the  d^endant  nnder- 
took  to  show  tlie  landlord's  acceptance  of  his 
surrender  of  the  premises  leased  to  him  under 
a  written  contract  But  conceding  the  defend- 
ant's endence  upon  this  point  to  be  tirue,  a 
verdict  for  the  plaintiff  was  demanded.  There 
was  no  evidence  that  the  landlord,  in  accepting 
tlie  keys,  accepted  them  as  a  surrender  of  the 
premises,  or  that  the  defendant  was  expressly 
or  impliedly  released  as  a  tenant  at  the  time 
the  keys  were  delivered  or  tliereafter.  The 
letters  written  by  the  plaintiff's  agent  to  the 
defendant  showed  nothing  more  than  a  willing- 
ness to  release  the  defendant  from  the  contract 
upon  conditions  which  were  not  accepted  by  the 
defendajit. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  §8  350-380,  363-365,  368- 
371;    Dec.  Dig.  «=s>100.] 

4.  Denial  of  New  Tkial. 

There  was  no  error  in  OTermling  the  mo- 
tion for  a  new  trial. 

Error  from  City  Court  of  Atlanta;  A.  K 
Calhoun,  Judge. 

Action  by  Mrs.  B.  V.  Gorman  against  OL  C. 
Lamb.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Hewlett  Dennis  &  Whitman,  of  Atlanta, 
for  plaintiff  in  error.  C.  D.  Maddox,  of  At- 
lanta, for  defendant  In  error. 

BUSSELL,  0.  J.  11-4]  The  propositions 
of  law  announced  in  the  headnotes  decide  the 
points  raised  in  the  record,  and  perhaps  do 
not  require  elaboration  to  be  understood. 
A  brief  statement  of  the  tacts  as  disclosed 
by  the  record,  however,  may  make  clearer 
our  exact  meaning.  Mrs.  (xorman,  under  a 
written  contract,  leased  to  Lamb  a  store- 
house In  the  city  of  Atlanta  for  a  term  of 
two  years,  commencing  on  October  1,  191% 
with  the  rent  payable  monthly  in  advance. 
The  first  month's  rent  of  $20  was  paid  by 
Lamb.  About  the  1st  of  November  Lamb 
sent  the  keys  of  the  storehouse  by  one  Wil- 
liams to  O.  T>.  Gorman,  the  husband  and 
agent  of  the  plaintiff.  The  keys  were  sent 
without  any  previous  notice  of  an  Intention 
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to  do  BO,  and  without  any  agreement  with 
the  opposite  party  to  the  contract.  Williams 
was  not  Introduced  as  a  witness,  and,  so  far 
as  the  record  discloses,  neither  the  plaintiff 
nor  her  agent  had  any  conversation  with 
Lamb  about  the  keys,  nor  was  there  any 
statement  by  the  plaintiff  or  her  agent  that 
the  keys  were  accepted  for  any  purpose 
whatever,  or  that  Lamb  would  be  released  as 
the  lessee.  The  suit  was  for  the  rental  from 
October  1,  1912,  to  May  9,  1913,  amounting 
to  $146,  and,  upbn  proof  that  the  first 
month's  rent  had  been  paid,  the  trial  Judge 
directed  a  verdict  for  $126.  The  defendant 
sought  to  charge  the  plaintiff  with  the  value 
of  a  counter  left  In  the  store  at  the  time 
that  he  abandoned  it,  but  there  was  no  evi- 
dence that  the  plaintiff  had  converted  the 
counter  to  her  own  use,  or  had  refused  any 
demand  for  Its  delivery.  As  to  the  counter 
the  defendant  himself  testified  only  that  he 
left  the  counter,  worth  about  $15,  when  he 
moved  out  of  the  premises.  It  Is  to  be  borne 
In  mind  that  the  contract  of  rental  was  In 
writing  and  embraced  a  period  of  two  years, 
and,  though  the  plaintiff's  agent  testified 
that  he  had  secured  another  tenant  on  May 
9,  1913,  the  contract  expressly  provided  that 
the  lessor,  at  her  option,  upon  a  breach  of 
the  contract,  might  sublet  the  premises  as 
agent  of  the  lessee  and  to  minimize  the 
damage  resulting  from  the  breach  of  the  con- 
tract, and  that  such  subletting  should  not 
be  deemed  in  any  sense  a  breach  of  the  con- 
tract on  the  part  of  the  lessor.  Under  the 
contract,  then,  the  landlord  had  the  right  to 
sublet  the  premises,  whether  there  was  a 
'surrender  of  the  premises  which  was  ac- 
cepted by  the  landlord,  or  whether  the  ten- 
ant had  breached  the  contract  by  abandon- 
ing the  lease  without  any  agreement  what- 
soever with  the  landlord.  The  Only  question 
in  the  case  therefore  is  whether  there  was 
such  a  total  failure  of  evidence  in  behalf  of 
the  defendant  who  set  up  the  defense  that 
the  premises  had  been  surrendered  to  the 
agent  of  the  landlord,  and  that  he  had  there- 
by been  released  from ,  the  contract,  as  de- 
manded a  findtag  in  favor  of  the  plaintiff. 
In  other  words,  did  the  testimony  for  the 
defendant  warrant  any  inference  upon  which 
a  Jury  could  have  found  that  the  defendant 
or  her  husband,  who  was  her  agent,  had  re- 
leased the  defendant  from  the  contract?  If 
any  such  Inference  can  be  drawn  from  the 
testimony  there  would  be  such  conflict  in  the 
evidence  as  could  only  be  settled  by  the  in- 
tervention of  a  Jury.  If  the  deduction  that 
the  landlord  agreed  to  the  defendant's  aban- 
donment of  the  premises  and  consented  to 
retal^e  possession  thereof  could  not  legally 
have  been  drawn  by  a  Jury,  then  the  action 
of  the  court  in  speeding  the  trial  by  direct- 
ing a  verdict  was  harmless  to  the  defendant 
According  to  the  defendant's  testimony,  he 
moved  out  of  the  premises  without  any  no- 
tice whatever  to  the  landlord  or  her  agent, 


and  before  he  sent  the  keys  by  Williams.  It 
is  true  he  left  in  the  store  a  counter  worth 
$15,  for  which  he  has  never  since  made  any 
demand,  but  he  does  not  testify  that  he  sent 
any  message  by  Williams,  or  Is  there  any 
testimony  that  he  requested  through  Wil- 
liams that  the  plaintiff  should  release  him 
from  the  contract  of  rental.  There  was  noth- 
ing that  the  plaintifTs  agent  could  do  bat 
accept  the  keys;  for  it  was  plain,  from  the 
fact  that  the  defendant  was  sending  the 
keys,  that  the  storehouse  had  already  been 
vacated,  however,  in  the  defendant's  tes- 
timony there  is  nothing  that  indicated  on 
the  part  of  the  plaintifTs  agent  a  vrillingness 
that  the  storehouse  should  be  vacated  and 
the  contract  terminated.  On  the  contrary, 
the  defendant  testified: 

"A  day  or  two  thereafter  I  received  a  letter 
from  Mr.  Gorman,  requesting  me  to  call  at 
his  office  to  see  him,  and  stating  that  he  thought 
we  could  make  some  arrangement  by  which  I 
could  coDtlaue  to  conduct  my  dairy  business  on 
the  premises." 

So  far  from  indicating  any  definite  agree- 
ment on  the  part  of  the  plaintiff  to  accept 
the  keys  as  an  evidence  of  surrender  of  pos- 
session, this  letter  merely  indicated  oncer- 
tainty  on  the  part  of  the  plaintifC  as  to  what 
to  do  under  the  existing  conditions,  and  per- 
haps a  willingness  to  modify  some  term  of 
the  contract  if,  after  a  conference,  an  agree- 
ment could  be  reached  as  to  the  modlficatlMi. 
The  defendant  further  testified : 

"I  think  I  also  received  another  letter  ahwt- 
ly  thereafter,  making  substantially  the  same  re- 
quest" 

According  to  the  defendant's  testlmcwy,  the 
plaintiff  was  so  anxious  not  to  resume  pos- 
session of  the  premises  and  not  to  accept  the 
tenant's  surrender  of  possession  that  the 
plaintiff's  agent  later  told  the  defendant  that 
if  the  defendant  would  go  back  and  open  up 
his  business,  he  would  help  the  defendant  in 
every  way  he  could,  and  was  willing  to  allow 
him  as  much  as  12  months'  free  rent  if  neces- 
sary. When  a  landlord  rents  a  building  and 
puts  a  t^iant  In  possession  of  the  premises, 
with  consequent  liability  for  rent  the  posses 
slon  of  the  premises  cannot  be  surrendered 
by  the  tenant  during  the  term  of  the  lease, 
unless  the  surrender  be  accompanied  by  an 
agreement  on  the  part  of  the  landlord  to  re- 
take possession.  Otherwise  any  tenant  by 
moving  out  between  dark  and  daylight  might 
surreptitiously  avoid  a  rent  contract  upon  the 
ground  that  he  had  surrendered  possession. 
A  landlord  may  retake  possession  either  for 
himself  or  for  the  purpose  of  renting  to 
another  tenant,  upon  the  surrender  of  pos^ 
session  by  a  tenant,  but,  to  complete  the  evi- 
dence of  surrender,  there  must  be  evidence 
of  something  more  than  an  inability  on  the 
part  of  the  landlord  to  compel  the  t«iant  to 
remain  in  possession.  There  must  be  either  an 
express  agreement  to  the  surrender  of  po^es- 
sion  on  the  part  of  the  tenant  or  such  cir- 
cumstances as  compel  the  condusion  that  tl>e 
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landlord  consented  to  retake  possession  of 
his  property.  Under  the  defendant's  own  evi- 
dence, the  plaintiff's  agent  was  so  unwilling 
to  accept  the  defendant's  surrender  of  posses- 
sion that  he  tentatively  suggested  a  modifica- 
tion of  the  terms  of  the  contract  for  the  first 
year;  but  the  defendant  cannot  take  ad- 
vantage of  this  suggestion,  because  it  did  not 
purport  to  affect  the  contract  as  a  whole  or 
deprive  the  plaintiff  of  the  Increased  rental 
of  $25  for  the  second  year,  which  the  contract 
provided  for.  The  tentative  proposals  testi- 
fied to  by  the  defendant  did  not  look  to  the 
cancellation  or  avoidance  of  the  contract, 
which  was  for  two  years,  and  furthermore, 
since  the  defendant  did  not  accept  the  pro- 
■poeal  or  act  thereon,  the  contract,  so  far  from 
being  abrogated,  was  not  even  modified. 

There  being  no  evidence  that  the  plaintiff 
at  any  time  consented  to  the  defendant's 
abandonment  of  the  premises,  the  action  of 
the  court  in  directing  a  verdict  affords  the 
plaintiff  in  error  no  ground  for  complaint. 

Judgment  affirmed. 

(16  G*.  App.  tSS) 
GABFIELD  OIL  MH.LS  ▼.  STEPHENS. 
(No.  5830.) 
(Court  of  Appeals  of  Georgia.     Aug.  4,  1915.) 

(SvlMtut  ly  the  Court.) 

1.  Affeai.  and  Erbob  €==>222 — Pbesentation 
Below— JoiNDEB  or  Motions. 

It  is  not  necessary  at  this  time  to  decide 
whether  a  motion  In  arrest  of  judgment  can 
be  joined  with  a  motion  to  set  aside  a  jadgment. 
The  jadgment  striking  those  paragraphs  of  the 
plaintiff's  motion  as  to  which  exception  is  taken 
was  in  any  event  correct 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  1156,  133»-1336;  Dec.  Dig. 
i8=5222.] 

2.  Judgment  «=>267  — Motion  ni  Abbest— 
Ttmb  fob  Fiuno. 

Treated  as  a  motion  in  arrest  of  Jndgment, 

the  motion  was  too  late,  since  it  was  nled  after 

the  datQ  on  which  the  term  of  the  city  court 

.at  which  the  jndgment  was  rendered  was  closed 

aa  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
CJent  Dig.  {f  488-497;    Dec.  Dig.  <8=>267.] 

3.  Appeal  and   Ebbob  <S=>1072  —  Habmless 
Ebbob— Motion — Gbounds. 

Whether  the  matter  dealt  with  in  the 
stricken  paragraphs  of  the  motion  could  or 
could  not  properly  be  treated  as  equivalent  to 
a  motion  for  a  new  trial,  and  whether  these  al- 
legations could  or  could  not  be  joined  with  a 
motion  in  arrest  of  judgment,  it  was  not  error 
for  the  trial  judge  to  overrule  these  grounds, 
nor  was  it  error  prejudicial  to  the  plaintiff  to 
strike  them  on  oral  motion,  since,  considered  as 
pounds  of  a  motion  for  a  new  trial,  they  were 
Insufficient  and  the  plaintiff  in  error  could  not 
oooplain  that  the  same  result  was  less  tech- 
nically reached  by  dismissal. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4283%;  Dec.  Dig.  «S=» 
1072.] 

4.  COtJBTS     €=>159,     169    —     JtntlSDIOTION — 

Ahount  Involved— Redtiction  of  Judo- 

MXNT. 

The  conrt  did  not  err  in  permitting  the  de- 
fendant to  reduce  the  amount  of  the  judgment 


BO  as  to  bring  the  amount  within  Qie  jurisdic- 
tion of  the  monthly  term.  The  jurisdiction  of 
a  court  is  determined  by  its  power  or  its  lack 
of  power  to  deal  with  a  plaintiff's  petition.  It 
is  the  amount  laid  in  the  plaintiffs  suit  that 
fixds  the  jurisdiction,  and  not  the  verdict  or 
amount  proved,  and  all  over  the  amount  so 
laid  can  be  written  off. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
DiK.  fS  404,  413^25,  428-436,  443,  456,  458, 
465;   Dec.  IMg.  <S=159,  169.] 

5.  Motion   in   Abbest  and   to    Set   Aside 
Judgment. 
There  was  no  error  in  overruling  the  mo- 
tion. 

Error  from  City  Court  of  Dublin;  J.  B. 
Hicks,  Judge. 

Action  by  the  Garfield  OU  Mills  against  J. 
N.  Stephens.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

J.  S.  Adams,  of  Dublin,  for  plaintiff  In  er- 
ror. Ira  S.  Chappell,  of  Dublin,  for  defend- 
ant in  error. 

RUSSELL,  0.  J.  Garfield  Oil  Mills  sued 
Stephens  upon  open  account  for  the  sum  of 
$86.69.  The  suit  was  brought  to  a  monthly 
term  of  the  city  court  of  Dublin;  the  pro- 
cess requiring  the  defendant  to  appear  at 
the  April  monthly  term,  1913.  At  that  term 
the  defendant  filed  his  answer  and  a  plea  of 
set-off  and  recoupment,  alleging  that  the 
plaintiff  owed  him  the  sum  of  $277.89,  and 
praying  for  a  Judgment  against  the  plaintiff ; 
and  at  the  same  term  he  also  demanded  a 
trial  by  Jury.  The  amount  involved  being 
over  $50,  and  the  defendant  having  exercised 
his  right  to  demand  trial  by  Jury  under  the 
terms  of  the  act  estabUsbing  the  court  (Acts 
1900,  pp.  117, 124),  it  followed,  as  the  legal  re- 
sult, that  the  case  was  transferred  from  the 
April  monthly  term  of  the  court  to  the  June 
quarterly  term,  and  thereafter  stood  for  trial 
at  the  succeeding  quarterly  terms  until  it 
should  be  disposed  of.  For  reasons  not  dis- 
closed by  the  record,  the  case  was  not  tried 
until  the  March  quarterly  term,  1914.  At 
that  term  the  plaintiff,  through  its  counsel, 
made  a  motion  for  a  continuance,  which  was 
overruled.  The  case  was  then  submitted  to 
a  Jury,  and  a  verdict  was  returned  in  favor 
of  the  defendant  for  $148.33 ;  this  being  the 
full  amount  of  the  excess  of  the  defendant's 
demand  over  that  of  the  plaintiff.  After- 
wards, during  the  same  term,  as  appears 
from  the  recitals  of  the  bill  of  exceptions, 
the  plaintiff  filed  its  motion  to  arrest  the 
Judgment  and  set  aside  the  same.  The  de- 
fendant filed  no  answer  to  the  motion,  but 
moved  to  strike  the  seventh,  eighth,  and 
ninth  paragraphs,  which  embodied  a  motion 
to  set  aside  the  Judgment  and  declare  It  void 
for  the  following  reasons:  (7)  Because  the 
plaintiff  la  a  corporation,  and  on  March  10, 
1914,  when  the  case  was  tried  and  the  Judg- 
ment rendered,  R.  J.  Walsh,  the  manager  of 
the  corporation,  and  the  only  person  who 
had  control,  knowledge,  and  management  of 
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tbe  case,  and  who  resided  approzlinately  76 
miles  from  the  city  of  Dublin,  where  the 
case  was  being  tried,  was  unable  to  be  pres- 
ent, "there  being  sickness  in  the  family  of 
said  Walsh,"  and  he  had  no  opportunity  to 
communicate  this  fact  to  the  court,  nor  was 
his  counsel  aware  of  the  condition  of  Walsh's 
family;  (8)  because  the  court  overruled  a 
motion  for  continuance  when  the  case  was 
called  for  trial;  (9)  because.  If  Walsh  had 
been  present,  the  plaintiff  could  and  would 
have  shown  by  his  testimony  that  the  plain- 
tiff had  furnished  the  defendant  the  sum  of 
$2,169.55  to  buy  cotton  seed,  and  that  the  de- 
fendant had  paid  back  In  the  purchase  of 
seed  only  the  sum  of  $2,072.86,  Including  his 
commissions.  In  other  words.  If  Walsh  had 
been  present,  the  plaintiff  could  and  would 
have  shown  by  his  testimony  the  correctness 
of  each  and  every  Item  of  debits  and  cred- 
its set  forth  In  the  bill  of  particulars  at- 
tached to  the  original  petition,  and  there  was 
no  other  person  connected  with  the  plaintiff 
corporation  who  was  in  a  position  to  testify 
to  these  facts. 

Upon  the  defendant's  oral  motion  the  court 
struck  from  the  petition  to  vacate  the  judg- 
ment the  foregoing  paragraphs.  This  action 
of  the  court  restricted  the  scope  of  the  mo- 
tion to  set  aside  the  judgment  to  the  inquiry 
whether  the  court  had  jurisdiction  of  a  set- 
oft  or  recoupment  amounting  to  over  $100, 
and  whether  the  amount  found  in  favor  of 
the  defendant  could  be  credited  only  so  far 
as  necessary  to  extinguish  the  plalntifTs  de- 
mand, leaving  the  defendant  to  sue  in  a  sub- 
sequent action  for  the  remainder  of  his 
claim,  or  whether  the  court  could  render 
judgment  in  favor  of  the  defendant  for  such 
an  amount  of  the  defendant's  demand  in  ex- 
cess of  the  plaUitier's  account  as  might  be 
shown  by  the  evidence,  or  only  for  such  an 
amount  as  might  be  within  the  Jurisdiction 
of  the  monthly  terms  of  the  city  court  of 
Dublin.  Of  course,  together  with  this  in- 
quiry, tbeie  was  also  raised  the  question  as 
to  whether  the  pleadings  of  the  defendant 
upon  which  the  judgment  in  his  favor  was 
based  were  so  fatally  defective  that  no  legal 
judgment  could  be  rendered  thereon;  for 
the  reason,  as  alleged,  that  the  quarterly 
term  of  the  city  court  of  Dublin  could  not 
entertain  a  case  brought  to  the  monthly  term 
and  was  without  jurisdiction  to  render  the 
judgment  The  plaintiff  offered  to  submit 
proof  in  support  of  the  seventh,  eighth,  and 
ninth  paragraphs  of  its  motion,  the  substance 
of  which  we  have  already  given,  and  the 
court,  by  refusing  to  hear  this  testimony, 
again  adjudged  that  the  facts  stated  iu 
these  paragraphs,  even  if  proved,  afforded 
no  reason  for  setting  aside  the  judgment 
Thereafter,  upon  motion  of  counsel  for  the 
'defendant,  the  court  permitted  the  defendant 
to  write  off  $48.33  from  the  judgment  of 
$148.33,  thus  reducing  the  judgment  to  $100, 
and  thereupon  overruled  Uie  motion  to  set 


aside  the  judgment  for  $100  in  faror  <tf  the 
defendant  The  motion  to  set  aside  and  ar- 
rest the  judgment  was  filed  on  April  27, 
1914,  and  was  heard  May  12, 1914,  on  which 
date  the  court  passed  the  order  overrulinj 
the  motion,  to  which  exception  is  taken. 

[1, 2]  It  is  not  necessary  at  this  time  to  de- 
cide whether  a  motion  In  arrest  of  judgment 
can  be  joined  with  a  motion  to  set  aside  a 
judgment  The  rights  of  the  present  plain- 
tiff in  error  are  not  affected  by  any  decision 
upon  that  Question,  because  apparently  the 
judgment  was  correct  upon  the  merits,  and 
the  question  whether  a  motion  in  arrest  and 
a  motion  to  set  aside  a  judgment  can  be  join- 
ed in  the  same  proceeding  does  not  appear 
to  have  been  expressly  raised  in  the  lower 
court  so  as  to  require  an  adjudication  by  this 
court  upon  the  point  Whether  the  petition 
to  set  adde  the  judgment  be  treated  as  a  mo- 
tion in  arrest  or  as  a  motion  to  set  aside  a 
judgment,  or  as  a  joinder  of  the  two,  we 
think  the  judge  could  very  well  have  dis- 
missed the  proceeding  upon  the  ground  that 
It  was  filed  too  late;  and  it  is  only  because 
the  motion  was  not  given  that  direction  in 
the  lower  court  that  we  shall  consider  the 
assignments  of  error. 

It  is  insisted  by  learned  counsel  for  the 
plaintiff  in  error  that  the  contention  of  coun- 
sel for  the  defendant  in  error  that  the  naotion 
was  filed  too  late  is  dehors  the  record ;  it  be- 
ing recited  in  the  bill  of  exceptions  that  April 
27,  1914,  the  day  on  which  the  motion  was 
filed,  was  "during  the  regular  March  quarter 
ly  term,  1914,  of  said  court"  Ordinarily,  of 
course,  recitals  in  a  bill  of  exceptions  are 
conclusive,  and  it  is  only  when  the  recitals  of 
fact  in  the  bill  of  exoepticms  are  is  conflict 
with  statements  of  the  transcript  of  the  rec- 
ord that  such  recitals  of  fact  can  be  ques- 
tioned. However,  the  recitals  of  fact  In  the 
bill  of  exceptions,  though  accepted  as  true, 
are  not  necessarily  conclusive  when  it  affirm- 
atively appears  that  they  rest  upon  condu-  ' 
sions  not  warranted  by  law.  The  statement 
of  fact  embodied  in  the  present  bill  of  excep- 
tions is  that  the  motion  to  set  aside  the  Judg- 
ment was  filed  on  AprU  27,  1914,  and  this 
follows  what  also  purports  to  be  a  statement 
of  fact — that  the  motion  was  filed  during  the 
regular  March  quarterly  term,  1914,  of  the 
court  This  court,  however,  is  judicially  com- 
pelled to  know  that,  under  section  19  of  the 
act  establishing  the  dty  court  of  Dublin  (Acta 
1000,  p.  117),  the  monthly  terms  of  this  court 
are  required  to  be  held  on  the  second  Monday 
in  each  month,  and  the  quarterly  terms  to  be 
held  on  the  first  Mondays  in  Mardi,  Jane, 
September,  and  December,  and  we  know,  as 
a  matter  of  common  knowledge,  that  the  27th 
of  April  is  necessarily  subsequent  to  the 
second  Monday  in  that  month.  Consequently 
we  know  that  the  April  monthly  tM-m  began 
prior  to  April  27,  1914,  and,  as  the  March 
quarterly  term,  1914,  must,  aa  a  matter  of 
law,  have  been  closed  at  least  five  days  be- 
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fore  the  time  set  for  tbe  begiimlng  of  the 
April  monthly  tenn,  this  court  must  have 
knowledge  that  a  paper  filed  on  April  27, 
1914,  was  not  filed  during  the  March  quarter- 
ly term  of  the  city  court  of  Dublin.  Under 
the  express  provisions  of  CSvll  Code,  {  4877, 
the  Judges  of  the  superior  and  city  courts 
must  adjourn  tbe  terms  of  their  courts  at 
least  five  days  beforcr  the  commencement  of 
the  next  regular  term,  and,  the  record  being 
silent  upon  the  subject,  it  must  be  conclu- 
sively presumed  that  the  March  quarterly 
term  adjourned  in  accordance  with  law  at 
least  five  days  before  the  April  monthly  term, 
1914.  The  identical  question  was  raised  and 
was  ruled  upon  in  Coulson  v.  State,  13  Ga. 
App.  148  (3),  152,  78  S.  B.  1108,  in  which  we 
held  that  tbe  Judge  of  a  city  court  has  no 
power  to  keep  a  term  of  his  court  open  by 
adjournment  from  one  day 'until  another  be- 
yond the  next  regular  term.  If  a  timely  mo- 
tion to  dismiss  the  present  proceeding  had 
been  made  upon  the  ground  that  the  motion 
was  filed  too  late,  the  trial  Judge,  no  doubt, 
vrould  have  dismissed  It,  but  the  point  is  not 
before  us,  and  we  shall  confine  our  rulings 
to  the  assignments  of  error  to  which  learned 
counsel  for  plaintiff  In  error  restricts  his 
argument 

The  right  of  tbe  Garfield  Oil  Mills  to  have 
the  Judgment  against  It  set  aside  depended 
vpcm  the  provisions  of  sections  5957  and  5960 
of  the  Civil  Code. 

Section  6957  provides: 

"When  a  judgment  has  been  rendered,  dtb«r 
pajty  may  move  in  arrest  thereof,  or  to  set  it 
aside  for  any  defect  not  amendable  wtiich  ap- 
I>eaT8  on  the  face  of  tbe  record  or  pleadings." 

Section  5960  declares: 

"A  judgment  cannot  be  arrested  or  set  aside 
for  any  defect  in  the  pleadings  or  record  that 
is  aided  by  verdict  or  amendable  as  a  matter  of 
form." 

A  motion  In  arrest  of  Judgment  differs 
from  a  motion  for  a  new  trial  in  that  the 
motion  In  arrest  of  Judgment  must  be  predi- 
cated upon  some  defect  appearing  on  the 
face  of  the  record  or  pleadings,  while  ex- 
trinsic matter  which  might  authorize  the 
setting  aside  of  a  verdict  must  generally  be 
presented  by  a  motion  for  a  new  trial.  There 
are  instances  in  which  so-called  motions  to 
set  aside  Judgments  have  been' granted  where 
based  upon  matters  not  appearing  in  the 
record,  but  In  those  cases  the  motions,  though 
denominated  as  motions  to  set  aside  Judg- 
ments, were  filed  during  the  term  at  which 
the  Judgment  was  rendered,  and  were  treat- 
ed as  motions  for  a  new  trial,  and,  in  fact, 
were  motions  for  a  new  trial.  Wright  v. 
Bank  of  Southwestern  Georgia,  13  Ga.  App. 
847,  79  S.  E.  184.  See  Benford  t.  Shiver,  13 
Ga.  App.  135,  78  S.  B.  860.  The  difference 
between  a  motion  in  arrest  of  Judgment  and 
a  real  motion  to  set  aside  a  Judgment  for  de- 
fects appearing  from  the  record  is  that  a 
motion  in  arrest  of  Judgment  must  be  made 
during  the  term  at  which  the  Jpdtrment  was 


rendered,  while  a  motion  to  set  aside  a  Judg- 
ment may  be  filed  at  any  term  of  the  court 
within  the  statute  of  limitations.  Civil  Code, 
{  5958 ;  Haskens  v.  State,  114  Ga.  839,  40  S. 
E.  907,  Whether  a  motion  In  arrest  of  Judg- 
ment and  a  motion  to  set  aside  a  Judgment 
may  or  may  not  properly  be  Joined  In  the 
same  proceeding,  it  Is  apparent  that,  If  the 
purpose  of  the  motion  was  to  arrest  the 
judgment,  the  proceeding  would  have  to  be 
filed  dnrlng  the  term  at  which  the  Judg- 
ment was  rendered;  and,  If  that  portion  of 
tbe  proceeding  wliich  purported  to  be  a  mo- 
tion to  set  aside  a  Judgment  amounted.  In 
fact  (as  In  Benford  t.  SMver,  supra),  to  no 
more  than  a  motion  for  a  new  trial,  tbe  so- 
called  motion  to  set  aside  would  likewise 
have  to  be  filed  before  the  adjournment  of 
tbe  term  at  which  the  Judgment  was  ren- 
dered. In  the  present  case,  therefore,  con- 
ceding that  the  validity  of  the  motion  to  set 
aside  tbe  Judgment  upon  the  grounds  stated 
In  the  seventh,  eighth,  and  ninth  paragraphs 
of  the  plalntltTs  motion  is  controlled  by  the 
ruling  In  Benford  v.  Shiver,  supra,  still  we 
know  of  no  rule  by  which  a  motion  for  a  new 
trial  can  be  Joined  in  the  same  proceeding 
with  a  motion  In  arrest  of  Judgment,  and 
the  trial  Judge,  therefore,  did  not  err  In 
striking,  for  this  reason,  the  seventh,  eighth, 
and  ninth  paragraphs. 

[3]  Even  if  the  matter  contained  In  these 
paragrairtis,  which  really  constitute  proper 
matter  for  a  motion  for  a  new  trial,  could 
have  been  Joined  with  a  motion  In  arrest  of 
Judgment,.  It  would  not  have  been  error  for 
the  trial  Judge  to  overrule  these  grounds,  nor 
was  It  error  prejudicial  to  tbe  plaintiff  to 
strike  them  on  oral  motion,  since,  considered 
as  grounds  of  a  motion  for  a  new  trial,  they 
were  insufficient  Admitting  all  the  facts 
stated  in  the  seventh  paragraph  of  the  plain- 
tiff's motion,  and  treating  It  as  a  valid  mo- 
tion to  set  aside  the  verdict  and  to  grant  a 
new  trial,  no  reason  Is  shown  which  would 
have  required  the  trial  court  to  grant  a  €<»• 
tinuance.  It  Is  stated  that  there  was  sick- 
ness in  the  family  of  the  plaintiff's  only 
witness,  but  it  Is  not  stated  that  this  sickness 
required  tbe  attention  of  the  witness,  'it  is 
stated  that  the  witness  lived  approximately 
75  miles  from  the  city  of  Dublin,  where  the 
trial  was  bad,  but  it  Is  not  stated  why  be 
had  no  opportunity  to  communicate  the  rea- 
sons for  bis  absence  to  tbe  court  That  a 
witness  was  75  mUes  from  a  court  in  this 
day  of  telegraph,  telephones,  and  automo- 
biles, does  not  compel  the  conclusion  that  he 
could  not  by  the  exercise  of  due  diligence 
have  communicated  with  the  court  If  sick- 
ness came  suddenly  upon  his  family.  Cer- 
tainly, If  the  siclineSs  of  some  member  of  the 
family  of  the  witness  which  required  bis 
special  attention  had  been  existing  for  some 
time  before  the  court  convened,  a  palpable 
lack  of  diligence  on  his  part  would  be  ap- 
parent The  eighth  paragraph  of  the  motion 
is  too  Incomplete  to  present  an  assignment 
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of  error.  The  statement  In  the  ninth  para- 
graph that,  If  Walsh  had  been  present,  the 
result  of  the  trial  would  have  been  different, 
Is  matter  of  conjecture.  But,  even  if  the  re- 
sult would  have  been  different  If  Walsh  had 
been  present  and  bad  testified  as  it  was  al- 
leged he  would  have  done,  the  court  would 
not  have  been  authorized  to  set  aside  the  ver- 
dict rendered  at  a  proper  time  and  place,  and 
in  which  the  defendant  had  a  property  right, 
unless  and  until  it  had  been  made  plainly  to 
appear  to  the  court  that  there  was  a  good 
reason  for  the  absence  of  the  witness.  If  the 
seventh,  eighth,  and  ninth  paragraphs  of  the 
motion  could  be  treated  as  a  te<^nical  mo- 
tion to  set  aside  a  judgment,  the  court  did 
not  err  in  striking  It  upon  oral  motion 
(equivalent  to  a  general  demurrer),  as  being 
fatally  defective.  If  this  part  of  the  motion 
be  treated  as  grounds  of  a  motion  for  a  new 
trial,  they  should  have  been  overruled  by 
the  court,  and  the  plaintiff  in  error  cannot 
complain  that  the  same  result  was  less  tech- 
nically reached  by  dismissal. 

[4]  The  court  did  not  err  in  permitting  the 
defendant  to  write  off  $48.33  tiom  the  judg- 
ment and  to  bring  the  judgment  down  to 
$100,  so  as  to  bring  it  within  the  jurisdiction 
of  the  monthly  term.  The  jurisdiction  of  a 
court  is  determined  by  its  power  or  Its  lack 
of  power  to  deal  with  a  plaintiff's  petition. 
It  is  the  amount  of  damage  laid  in  the 
plaintiff's  suit  that  fixes  the  Jurisdiction, 
and  not  the  verdict  or  amount  of  damage 
proved,  and  all  over  the  amount  so  laid  can 
be  written  off.  Velvln  v.  Hall,  78  Ga.  130. 
A  "court  acquires  jurisdiction  by  the  suit 
of  plaintiff,  and  then  is  required  to  hold  it 
until  Justice  is  done  between  the  parties." 
Simon  V.  Myers,  68  Ga.  79.  Counsel  for  the 
plaintiff  In  error  reUes  on  the  decision  in 
Ware  v.  Fambro,  67  Ga.  515,  In  which  It  was 
held  that  where,  tn  a  suit  in  a  justice's  court, 
the  defendant  pleaded  a  set-off  of  $100,  and, 
on  the  api)eal  trial  in  that  court,  the  Jury 
found  for  the  defendant  an  amount  in  excess 
of  the  plaintiff's  demand  of  more  than  $100 
as  principal,  it  was  held  that  the  court  could 
not  do  more  than  order  the  claim  of  the 
plaiiitltt  to  be  credited  on  that  of  the  defend- 
ant, and  thus  defeat  a  recovery  by  the  for- 
mer. The  contention  of  the  plaintiff  is  that, 
the  defendant  having  pleaded  an  amount  In 
excess  of  the  Jurisdiction  of  the  monthly 
term  of  the  city  court  of  Dublin,  no  verdict  or 
Judgment  whatever  could  be  rendered  In  the 
defendant's  favor  for  any  amount  in  excess 
of  the  plaintiff's  demand;  that  is,  that  the 
defendant  could  only  have  the  plaintiffs  de- 
mand credited  on  his  demand,  thus  defeating 
the  plaintiff's  action,  and  requiring  the  de- 
fendant, if  he  wishes  to  recover  the  remain- 
der, to  sue  therefor  in  some  other  court  The 
case  of  Ware  v.  Fambro  is  not  in  point,  nor 
Is  the  ruling  therein  applicable  to  the  case 
at  bar.  The  decision  in  the  Ware  Case  was 
based  upon  the  provisions  of  section  4166 


of  the  Code  of  1873  (Civil  Code  of  1010.  { 
4759),  which  relates  entirely  to  suits  In  Jus- 
tice's courts.  There  Is  good  reason  for  this 
provision  as  related  to  justice's  courts,  be- 
cause they  are  not  courts  of  record,  but  it  Is 
expressly  confined  to  these  courts.  The  con- 
tention that,  since  the  defendant  had  filed 
a  plea  asking  judgment  against  the  plaintifl 
for  an  amount  over  |lOO  (the  limit  of  tlie 
amount  within  the  Jurisdiction  of  the  montli- 
ly  term  of  the  court  to  which  the  plaintiff 
had  filed  its  suit),  there  could  be  no  recoTery 
in  any  amount  by  the  defendant.  Is  unten- 
able, because  the  plalntUCs  suit  fixes  the  Jo- 
risdiction  of  the  court;  and,  no  matter  what 
amount  the  defendant  pleads,  he  cannot  re- 
cover anything  In  excess  of  the  specific 
amount  to  which  the  Jurisdiction  of  the  court 
is  confined.  Just  as  an  appeal  to  a  court  of 
larger  Jurisdiction  does  not  confer  upon  ttiat 
court  greater  jurisdiction  than  that  of  the 
court  originally  trying  the  case,  and  If  the 
Jury  find  an  amount  In  excess  of  the  juris- 
diction of  the  original  court  the  verdict  may 
be  written  off  so  as  to  bring  It  within  the 
jurisdiction  of  the  lower  court,  so  in  this  case 
it  was  proper  for  the  defendant  to  write  off 
the  excess,  as  he  was  permitted  by  the  court 
to  do.  The  jurisdiction  was  fixed  by  the 
plaintiff's  suit,  and,  the  verdict  for  $148.33 
as  rendered  being  over  the  Jurisdiction,  it 
was  proper  for  it  to  be  written  down  to  a 
sum  within  the  jurisdiction.  Giles  v.  Splnks, 
64  Ga.  205,  207(2).  It  must  be  conceded, 
since  the  Jurisdiction  of  the  monthly  term  is 
iSxed  at  $100,  that  the  defendant  might,  up- 
on a  plea  of  set-off,  recover  $100,  regardless 
of  what  was  the  amount  of  the  plaintiff's 
original  demand  (provided  It  was  not  more 
than  $100);  and,  since  the  defendant  could 
not  recover  more  than  $100,  it  was  proper 
for  the  court  to  direct  that  it  be  reduced  to 
that  amount 

[6]  The  original  Judgment  was  not  void, 
but  merely  voidable.  It  is  questionable 
whether  the  court,  at  the  time  ttie  judgment 
was  amended,  had  Jurisdiction  to  amend  it, 
but  the  plaintiff  in  error,  having  Instituted 
the  proceedings  which  called  the  attention  of 
the  court  to  the  defect  and  induced  tbe 
amendment  is  estopped  from  raising  the 
point  that  tbe  amendment  was  made  in  vaca- 
tion. 

Judgment  aflirmed. 


at  o«.  App.  m 

SMITH  V.  KNOWLBS.     (So.  6175.) 
(Court  of  Appeals  of  Georgia.     Aug.  4,  1915.) 

(Byllaba*  hv  the  Court.) 
ExECTjnoN  <g=>188,  194— Propebtt  StrBJEcr- 

SUFFICIBNCT  OF  BVIDBNCB— CLADC  CaSE. 

The  sole  complaint  of  the  plaintiff  in  error 
is  that  the  verdict  is  without  evidence  to  snp- 
port  it.  Various  facts  and  circumstances  in 
proof  support  the  verdict,  and  it  was  within  the 
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province  of  the  jury  to  accept  this  proof  in  pref- 
erence to  other  evidence. 

[Ed.  Note.— For  other  cases,  see  Kiecution, 
Cent  Dig.  §§  560,  682,  563,  671-574;  Dec.  Dig. 
<S=»188,  194.] 

Error  from  City  Court  of  Floyd  County;  J. 
H.  Recce,  Judge. 

Claim  case  by  Claude  Smith  against  W.  A. 
Knowles.  Judgment  for  Knowles,  and  claim- 
ant brings  error.    AfSrmed. 

H.  B.  EubankB,  of  Rome,  for  plaintiff  in  er- 
ror. Dean  &  Dean  and  L.  H.  Covington,  all 
of  Rome,  for  defendant  In  error. 


WADE,  J.  Knowles  sold  to  John  Smith  a 
tract  of  land,  for  which  he  took  Smith's  note 
and  made  him  a  bond  for  title.  A  Judgment 
was  obtained  against  Smith  on  this  note,  a 
deed  of  reconveyance  was  duly  executed,  and 
the  land  was  levied  upon  on  June  19,  1913, 
and  on  September  23,  1913,  1,146  bundles  of 
fodder  and  20  acres  of  com  in  the  field  were 
likewise  levied  upon  under  and  by  virtue  of 
the  execution  issued  upon  the  purchase-mon- 
ey judgment  Claude  Smith,  a  son  of  the  de- 
fendant in  fl.  fa.,  filed  a  claim  to  the  fodder 
and  com  levied  on,  and  on  the  trial  of  the 
issue  raised  thereby  the  jury  found  the  prop- 
erty subject  to  the  execution.  A  motion  for 
a  new  txial,  based  on  the  general  grounds 
alone,  was  overruled  by  the  trial  judge,  and 
the  case  brought  here  for  review.  The  daim- 
ant  testified  that  he  was  23  years  old,  and 
was  a  son  of  the  defendant  in  fi.  fa.;  that 
the  com  and  fodder  levied  upon  were  his 
property  when  levied  on  and  at  the  time  he 
testified;  and  that  the  defendant  in  fl.  fa. 
had  no  right,  title,  or  Interest  therein,  nor 
possession  thereof.  The  defendant  in  fl.  fa. 
likewise  testifled  that  the  title  to  the  crop 
levied  on  was  in  the  claimant,  and  that  he 
himself  had  never  had  any  right,  title,  in- 
terest in  or  possession  of  the  crop  at  any 
time ;  that  the  crop  was  grown  on  lands  he 
had  purchased  from  Knowles,  and  the  fi.  f£L 
levied  thereon  grew  out  of  the  land  deal  be- 
tween Knowles  and  himself.  The  return  of 
the  ofBcer  did  not  show  that  the  property 
levied  on  was  in  the  possession  of  the  de- 
fendant in  fi.  fa.  The  officer  testified  that  no 
one  was  living  on  the  land  when  he  made  the 
levy,  and  that  he  found  some  of  the  fodder 
in  the  bam  and  some  in  the  dwelling  on  the 
place;  that  the  corn  bad  not  been  gathered 
at  the  time  of  the  levy,  but  was  matured; 
that  he  did  not  inform  the  defendant  in  fl. 
fa.  about  the  levy.  One  Salmon  swore  that 
he  was  familiar  with  the  land  on  which  the 
crop  was  raised,  and  knew  who  .cultivated 
the  crop  on  that  place  during  the  year  1913 ; 
that  he  saw  John  Smith's  boys  at  work  on 
this  farm ;  that  the  claimant  was  the  largest 
boy,  and  that  the,  youngest  was' 10  or  12 
years  old ;   that  he  had'  a  conversation  with 


the  claimant  during  September,  1913,  and 
the  claimant  said  that  he  was  not  then  sub- 
ject to  road  tax ;  that  he  could  not  say  how 
many  days  he  saw  the  boys  working  on  the 
farm ;  that  he  saw  some  of  them  plowing 
one  day,  and  frequently  saw  them  "chopping 
around  there" ;  tl^at  the  boys  did  most  of  the 
work  on  the  crop,  and  he  thought  they  were 
"laying  by"  their  com  the  last  time  he  saw 
them  at  work ;  that  the  fodder  levied  on  was 
pulled  by  John  Smith,  the  defendant  in  fi.  fa., 
"and  his  boys  or  family,"  but  he  did  not  see 
the  defendant  in  fi.  fa.  pull  any  fodder;  that 
he  had  a  conversation  with  Claude  Smith, 
the  claimant,  as  to  what  the  latter  was  get- 
ting for  the  work  he  was  doing  in  raising 
the  crop  levied  on,  and  he  said  that  he  was 
hired  by  his  father.  Several  witnesses  testi- 
fied to  the  general  bad  character  of  the  de- 
fendant in  fl.  fa.,  and  that  they  would  not  be- 
lieve him  on  oath.  The  defendant  in  fl.  fa. 
and  the  claimant  were  reintroduced,  and  ex- 
plained that  the  former  did  pull  some  of  the 
fodder  levied  on,  but  that  he  did  so  at  the  in- 
stance of  the  claimant,  who  paid  him  there- 
for. There  was  testimony  going  to  show  that 
before  the  levy  on  the  crop  the  bond  for  title 
held  by  the  plaintiff  in  fi.  fa.  was  transferred 
by  him  to  the  claimant  for  a  valuable  con- 
sideration. 

There  was  direct  testimony.  It  is  true,  both 
from  the  defendant  in  fl.  fa.  and  from  the 
claimant,  that  the  tiUe  to  the  property  levied 
upon  was  in  the  claimant  at  the  time  the  levy 
was  made,  and  the  defendant  in  fi.  fa.  swore 
that  he  had  never  at  any  time  had  title  to 
this  crop ;  and  yet  there  was  proof,  by  an  ap- 
parently disinterested  witness,  that  the 
claimant  himself  had  admitted,  during  the 
time  that  he  was  actually  cultivating  the 
crop,  and  on  more  than  one  occasion,  that  he 
was  cultivating  it  as  a  hired  hand  for  the 
defendant  In  fl.  fa.,  and  this  statement  was 
not  denied  by  the  claimant  In  bis  testimony. 
There  was  also  testimony  that  the  crop  was 
made  by  the  labor  of  the  "boys"  of  the  de- 
fendant In  fl.  fa.,  including  the  claimant,  and 
the  testimony  showed  that  the  youngest  of 
these  boys  was  only  10  or  12  years  old; 
and  the  claimant  did  not  attempt  to  explain 
why  the  father  permitted  his  minor  son  or 
sons  to  work  on  the  crop,  if  the  title  thereto 
was  altogether  In  the  claimant  or  if  the 
father  had  no  interest  therein.  There  was 
evidence  that  the  bond  tor  title  under  which 
the  defendant  In  fl.  fa.  held  possession  of  the 
land  had  been  transferred  for  some  valuable 
consideration  to  the  claimant;  but  what  that 
consideration  was,  and  how  much  the  claim- 
ant actually  paid,  or  even  agreed  to  pay,  for 
the  tran.sfer,  the  claimant  was  unable  to  say, 
notwithstanding  the  apparently  vital  impor- 
tance of  the  transaction  to  a  young  man  just 
starting  out*  in  life,  who  did  not  claim  to  be 
more  than  23  years  of  age,  and  who,  as  an 
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tmcontradlcted  'witness  te^fied,  had  even 
stated  during  the  year  he  was  making  the 
crop  In  qaestlon  that  he  was  not  old  enough 
to  be  subject  to  road  duty,  and  to  whom  the 
transaction  must  have  appeared  huge.  The 
cUtlmant  was  unable  to  produce  the  bond  for 
title,  which,  U  he  had  regarded  it  as  any- 
thing more  than  a  means  to  enable  him  or  his 
father  to  defeat  the  just  demands  of  the 
plaintiff  In  fl.  fa.,  he  would  doubtless  have 
preserved  with  the  utmost  care,  and.  could 
even  have  had  recorded,  together  with  the 
transfer  thereon,  under  the  i>rovlslons  of 
avll  Code,  g  4213. 

As  so  often  held  by  the  Supreme  Court  and 
this  court,  a  claim  case  is  in  the  nature  of  an 
equitable  proceeding;  and,  looking  at  the 
proved  facts  in  a  broad  and  comprehensive 
way,  and  bearing  in  mind  that  under  the  tes- 
timony adduced  at  the  trial  the  jury  were 
authorized  to  find  that  the  defendant  in  fl.  fa. 
had  been  duly  impeached,  and  that  his  testi- 
mony was  unworthy  of  credit,  and  in  view  of 
the  admission  by  the  claimant,  against  his 
interest,  that  he  was  "hired"  by  his  father, 
Piroved,  and  not  denied,  we  cannot  say  that 
the  verdict  finding  the  property  subject  to 
the  fl.  fa,  was  whoUy  without  evidence  to  sup- 
port it,  and  therefore  contrary  to  law;  and, 
since  the  case  was  fairly  submitted  to  the 
Jury  (as  we  conclude  from  the  fact  that  no 
exceptions  are  made  to  the  charge  of  the 
court  OP  on  account  of  anything  which  tran- 
spired during  the  trial),  we  feel  that  the  jury, 
who  heard  the  witnesses  testify  and  observed 
their  manner  at  the  time,  were  in  a  position 
to  perhaps  correctly  determine  that  the  cir- 
cumstances in  proof  which  tended  to  show 
title  in  the  defendant  in  fl.  fa.  actually  out- 
weighed in  probative  value  the  direct  testi- 
mony of  the  unlmpeached  claimant,  delivered 
in  his  own  behalf. 

Judgment  affirmed. 


(It  Qa.  App.  760) 

ROBERTSON  et  al.  v.  SMITH  et  al 
(No.  4878.) 

(Court  of  Appeals  of  Georgia.     Oct.  7,  1918. 
Dissenting  Opinion  Aug.  20,  1915.) 

(Syttabttt  &]/  the  Court.i 

1.  Sheriffs  and  Constables  €=»157  —  Lia- 
BiLiTT  ON  Official  Bond  —  Unlawful 

HOMTCIDK. 

Suit  cannot  be  maintained  upon  a  sfierifTs 
bond  for  an  unlawful  homicide  committed  by  a 
deputy  sheriff,  unless  the  wronjrful  act  was  done 
in  the  prosecution  of  some  o£Bcial  duty. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cfent  Dig.  {§  354r-371;  Dec.  Dig. 
«=»157.] 

2.  Shebiffs  and  Constables  ®=>157  —  Lla- 
BiLiTT  ON  Official  Bond — Homicide. 

A  homicide  committed  by  a  deputy  sheriff 
while  investigating  a  crime,  but  not  in  the 
prosecution  of  any  oiBcial  duty  or  upon  one 
having  any  connection  with  the  crime,  is  not 


such  official  misconduct  as  will  subject  the  sher- 
iff and  bis  sureties  to  a  suit  npon  liis  bond. 

[Ed.  Note.— For  the  other  cases,  sec  Sheriff* 
and  Constables,  Cent.  Dig.  H  351-371;  Dec 
Dig.  <8=»157.] 

Russell,  J.,  dissenting:  An  action  for  damage? 
lies  in  favor  of  any  person  who  may  be  injarw 
by  the  act  of  an  officer  done  colore  officii.  In 
the  absence  of  a  special  demurrer,  tbe  plaintiifs 
petition  set  forth  a  cause  of  action,  and  the 
trial  judge  did  not  err  in  overruling  the  general 
demurrer. 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  M.  E.  Smith  and  others  against 
George  B.  Robertson  and  others.  Demur- 
rers to  petition  overruled,  and  defendants 
bring  error.    Reversed. 

See,  also,  86  S.  E.  991. 

Jno.  P.  Ross,  Miller  &  Jones,  and  Walter 
Miller,  all  of  Macon,  for  plaintiffs  In  error. 
Johnson  &  Johnson,  of  Gray,  and  J.  E.  Hall, 
of  Macon,  for  defendants  In  error. 

POTTLE,  J.  This  was  an  action  by  a 
widow  to  recover  of  the  sheriff  of  Bibb  coun- 
ty and  the  sureties  upon  his  official  bond  f<s 
the  homicide  of  the  plaintiff's  husband  by 
one  of  the  sheriff's  deputies.  The  petition  is 
substantially  as  follows:  The  deputy  was 
sent  by  the  sheriff  to  make  an  arrest  at  a 
time  when  the  deimty  was  under  the  influ- 
ence of  whisky  and  not  in  a  condition,  men- 
tally or  physically,  to  perform  the  duties  of 
his  office,  and  this  fact  was  known  to  the 
sheriff,  or  could  have  been  ascertained  by 
the  exercise  of  ordinary  care.  After  the 
deputy  reached  the  scene  of  the  allesed 
crime,  he  "made  an  unwarranted.  Illegal,  and 
Indefensible  attack  upon"  the  plaintiff's  hus- 
band, and  "without  any  Justlflcation  or  miti- 
gation therefor,  while  acting  as  deputy  sher- 
iff as  aforesaid,"  shot  the  plaintiff's  hii-jband, 
who  shortly  thereafter  died  as  a  result  of  the 
wounds  thus  inflicted.  The  deputy  has  boen 
convicted  of  the.  murder  of  the  plaintiff's  hus- 
band and  is  now  serrlng  a  life  sentence 
therefor.  The  killing  occurred  in  Jones  coun- 
ty. The  sheriff  was  negligeut  in  sending  out 
the  deputy  while  he  was  under  the  influence 
of  alcoholic  drink,  and  was  also  negligeut  in 
selecting  a  deputy  addicted  to  the  use  of 
such  stimulants.  The  act  of  the  deputy  was 
in  law  the  act  of  the  sheriff,  and  be  and  his 
sureties  are  liable  to  the  plaintiff  in  dam- 
ages for  the  deputy's  breach  of  official  duty. 
Both  the  sheriff  and  his  surety  demurred 
on  the  ground  that  no  breach  of  official  duty 
by  tbe  sheriff  was  alleged,  it  appearing  tli;it 
the  homicide  was  the  personal  act  of  the  dep- 
uty and  wholly  outside  the  scope  of  his  of- 
ficial duty.  Hie  demurrers  were  overruled, 
and  the  defendants  excepted. 

[1]  1.  The  sheriff's  bond  was  in  the  language 
of  the  statute  and  was  conditioned  to  "faith- 
fully perform  all  and  singular  his  duties  as 
sheriff  of  said  county  during  the  term  for 
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which  he  has  been  elected,  by  himself,  hla 
deputies,  or  Jailor,  and  upon  the  terms  re- 
quired by  law."  OivU  Code,  §  4906.  Do  the 
tacts  pleaded  show  such  offlcial  misconduct 
on  the  part  of  the  sheriff  as  would  authorize 
a  recovery  upon  his  bond?  Unless  they  do, 
no  recovery  can  be  had  upon  the  bond,  even 
thongh  the  sheriff  might  be  subject  to  suit 
as  an  individual  for  the  consequences  of  his 
agent's  negligence.  Williams  v.  Board  of 
Education,  4  Ga.  App.  637,  6Z  S.  B.  154.  The 
obligation  of  a  surety  is  strictly  construed  in 
bis  favor,  and  before  he  will  be  liable  the 
case  must  be  clearly  within  the  terms  of  his 
bond.  The  dntiea  of  a  sheriff  are  set  forth 
In  section  4914  of  the  Civil  Code,  and  gener- 
ally he  is  bound  to  perform  such  duties  as 
are  imposed  upon  him  by  law  or  which  neces- 
sarily appertain  to  his  office.  He  Is  liable  up- 
on his  bond  to  any  person  injured,  "as  well 
by  any  wrongful  act  committed  under  color 
of  his  office  as  by  his  failure  to  perform,  or 
by  the  improper  or  neglectful  performance 
of  those  duties  Imposed  by  law."  Civil  Code, 
{  291.  For  the  offlcial  misconduct  of  a  depu- 
ty, suit  may  be  brought  upon  his  or  the  sher- 
iff's bond,  at  the  option  of  the  Injured  party. 
CivU  Code,  {  295.  If  therefore  the  petition 
sufficiently  charges  offlcial  misconduct  on  the 
part  of  the  deputy,  the  suit  upon  the  sher- 
iff's bond  can  be  maintained. 

Some  of  the  cases  hold  that  If  tbe  act  at 
the  officer  be  illegal,  as,  for  example,  an  at- 
tempt to  execute  a  process  void  upon  Its  face, 
no  suit  upon  the  offlcial  bond  will  lie  even 
though  the  act  was  done  under  color  of  of- 
ficial authority.  See  Turner  v.  Collier,  4 
Heisk.  (Tenn.)  89:  State  t.  McDonough,  9 
Mo.  App.  63;  McLend<m  t.  State,  92  Tenu. 
620,  22  S.  W.  200.  21  L.  R.  A.  738;  Chandler 
V.  Rutherford,  101  Fed.  774,  43  C.  0.  A.  218. 
In  other  cases  it  Is  held  that  the  mere  fact 
that  the  officer's  act  was  illegal  will  not  pre- 
vent a  suit  upon  his  bond,  if  he  was  In  fact 
acting  under  color  of  his  office.  Yount  v. 
Carney,  91  Iowa,  659,  60  N.  W.  114.  Some  of 
the  decisions  also  draw  a  distinction  between 
acts  done  vlrtute  officii  and  those  performed 
colore  officii;  but  there  is  no  difference  be- 
tween the  two  under  our  statute.  Suit  may 
be  brought  upon  the  sheriff's  bond  for  any 
wrongful  act  "committed  under  color  of  his 
office"  by  himself  or  his  deputy,  as  well  as 
for  the  Improper  performance  of  a  duty  Im- 
posed by  law.  Thus  If  a  sheriff  in  executing 
a  writ  of  possession  remove  a  person  not 
mentioned  In  the  writ,  such  removal,  being 
done  colore  officii,  amounts  to  offlcial  miscon- 
duct Jefferson  v.  Hartley,  81  Ga.  716.  9  S. 
E.  174.  dtlng  with  approval  Lammon  v.  Feu- 
sler.  111  U.  S.  17,  4  Sup.  Ct  286,  28  L.  Ed. 
337.  We  cannot  agree  with  counsel  In  the 
broad  proposition  that  a  sheriff  would  never 
be  liable  upon  his  bond  for  the  consequences 
of  an  Illegal  arrest;  that  is,  one  made  with- 
out a  warrant  or  not  under  such  circumstanc- 
es as  are  enumerated  in  section  917  of  the 


Penal  Code.  If  the  wrongful  act  be  done  un- 
der color  of  his  office,  that  is,  under  "a  pre- 
tense of  official  right  to  do  an  act,  made  by 
one  who  has  no  such  right,"  then,  under  the 
eicprees  terms  of  our  statute,  the  action  will 
lie.  See  Lnthur  v.  Banks,  111  Ga.  377,  36  S. 
E.  826.  But  If  the  act  be  neither  In  virtue  of 
his  offlce  nor  under  color  thereof,  there  is 
no  offlcial  misconduct  and  no  breach  of  the 
official  bond.  Williams  v.  Board  of  Educa- 
tion, supra;  Luthur  v.  Banks,  supra;  Ren- 
froe  V.  Colquitt.  74  Ga.  618;  Oerber  v.  Aek- 
ley,  82  Wis.  283;  Cornell  v.  People,  87  HI. 
Ai^.  480;  People  v.  Beach,  49  Colo.  616,  113 
Pac.  613.  87  L.  R.  A.  (N.  S.)  873.  The  cases 
of  Reynolds  ▼.  Dale,  33  Ga.  586,  and  Mc- 
Donald V.  Sowell,  129  6a.  242,  68  S.  E.  860, 
12  Ann.  Cas.  701,  were  rules  against  the  sher- 
iff for  contempt,  and  did  not  Involve  the 
question  of  liability  to  suit  upon  the  sher- 
UTa  bond  for  acts  done  colore  offlclL 

[2]  2.  If  the  petition  had  alleged  that  the 
deputy,  while  acting  under  color  of  his  office 
and  while  attempting  In  his  offlcial  capacity 
to  arrest  the  plaintiff's  husband,  or  while  en- 
gaged in  the  performance  of  any  other  of- 
flcial duty,  wrongfully  killed  the  deceased,  a 
case  might  have  been  stated.  Bat  there  is  no 
allegation  that  when  tlie  homicide  took  pia.ce 
the  deputy  was  doing  any  act  under  color 
of  his  office.  So  far  as  appears,  he  was  not 
attempting  to  apprehend  the  plalntifTs  hus- 
band, had  no  reason  to  suspect  lilm  guilty  of 
the  <^ue  under  investigation,  and  the  homi- 
cide was  in  no  way  connected  with  the  per- 
formance of  any  official  duty.  If  the  deputy 
had  been  performing  or  attempting  to  per- 
form any  official  duty,  he  stepifed  aside  and 
committed  a  crime  solely  as  an  individual, 
for  which  neither  the  sheriff  nor  his  sure- 
ties were  liable  on  his  official  bond.  The  case 
stated  in  the-  petition  is  one  where  the  dep- 
uty was  sent  to  perform  an  offlcial  duty  and 
on  the  way  wrongfully  and  unjustlflably  kill- 
ed a  man  in  no  way  concerned  in  or  con- 
nected with  the  performance  of  the  official 
act  The  act  of  the  deputy  in  killing  the 
plaintiff's  husband  was  not  offlcial  miscon- 
duct but  solely  the  reckless  and  wrongful  act 
of  the  individual.  The  averment  that  in  per- 
forming the  act  he  was  acting  as  deputy  sher- 
iff is  a  mere  conclusion,  not  admitted  by  thq 
demurrer. 

The  demurrer  should  have  been  sustained. 

Judgment  reversed. 

RTTSSEIiL,  J.  (dissenting).  I  cannot  see 
how  a  sworn  and  bonded  officer  who  sends  a 
drunken  deputy  to  perform  a  speciflc  duty 
can  be  excused  if  this  deputy  whom  he  sent 
forth  commits  a  murder  while  still  acting 
under  color  of  offlce  though  only  ostensibly 
prosecuting  his  quest  In  my  opinion,  the 
plalntifTs  petition  states  a  case  of  official 
misconduct  and  the  plaintiff  is  entitled  to 
something  more  substantial  than  the  mere 
comment  that  the  killing  of  Smith  by  Norton, 
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viewed  merely  as  the  act  of  an  Individual, 
must  be  regarded  as  lamentably  reckless  and 
wrongful.  No  special  demurrer  was  filed, 
and,  In  the  absence  of  a  special  demurrer,  the 
facts  stated,  in  my  judgment,  authorize  the 
statement  of  the  petition  that  Norton  killed 
Smith,  the  plaintiff's  husband,  while  "acting 
as  deputy  sheriff  as  aforesaid."  If  (as  must 
be  conceded)  the  killing  was  not  done  virtute 
officii,  It  was  done  colore  offlciL  Elven  If  th^ 
petition  be  subject  to  special  demurrer,  It  is 
very  plain  to  me  that  it  was  fully  able  to 
withstand  the  general  demurrer.  I  am  there- 
fore of  the  opinion  that  the  learned  trial 
Judge  correctly  overruled  the  general  demur- 
rer interposed  to  this  action  against  Norton, 
Robertson,  and  the  American  Bonding  Com- 
pany, as  surety  on  Robertson's  bond. 

According  to  the  allegations  of  the  petition, 
Robertson  was  the  sheriff  and  Norton  was 
his  deputy.  Robertson  was  notified  that  a 
crime  had  been  committed  in  the  eastern  por- 
tion of  Bibb  county,  and  was  requested  to 
send  an  officer  to  make  certain  arrests.  Rob- 
ertson was  personally  present  when  Norton 
started  on  that  mission,  and  he  either  per- 
sonally dispatched  Norton  as  his  deputy  to 
make  the  arrests,  or  ratified  the  selection  of 
Norton  as  the  officer  to  perform  that  duty. 
Therefore,  from  the  Inception  of  the  transac- 
tion, Norton  was  acting  colore  officii.  As  al- 
leged in  the  petition,  Norton  was  consider- 
ably under  the  influence  of  whisky  at .  the 
time  he  started  on  his  trip  to  make  the  ar- 
rests, and  this  fact  was  known  to  Rol)ertson, 
the  sheriff.  So  far  as  appears  from  the  peti- 
tion, the  killing  of  the  plaintiff's  husband, 
for  wlkich  Norton  has  been  convicted,  was 
committed  in  pursuance  of  Norton's  purpose 
of  making  an  arrest  which  related  back  to 
Robertson's  instructions  to  that  effect.  The 
petition  alleges  that  Robertson  was  negli- 
gent in  choosing  Norton  to  go  on  the  mission 
described,  under  the  facts  already  stated,  and 
was  negligent  in  placing  it  in  the  power  of 
Norton,  clothed  as  he  was  with  the  author- 
ity of  a  deputy  sheriff,  to  commit  the  crime 
which  Norton  thereafter  committed,  and  that 
Bobertaon  and  the  sureties  on  his  official 
bond  are  civilly  liable  for  the  homicide. 
The  sending  of  a  drunken  deputy,  in  my 
Judgment,  Is  such  official  misconduct  on  the 
part  of  a  sheriff  as  will  authorize  a  recovery 
on  his  bond  in  favor  of  any  one  who  may 
be  injured  by  the  deputy  while  endeavoring 
to  make  the  arrest 

The  decision  In  Williams  v.  Board  of  Ed- 
ucation, 4  Ga.  App.  637,  62  S.  E.  154,  is  not 
in  point  It  is  true  that  the  obligation  of  a 
surety  is  stricti  juris,  and  a  surety  cannot 
be  held  liable  unless  his  liability  is  clearly 
within  the  terms  of  the  bond;  but,  "if  the 
act  from  which  the  injury  resulted  was  an 
official  act,  the  authorities  are  clear  that  the 
sheriff  Is  answerable."  Knowlton  v.  Bart- 
lett.  1  Pick.  (Mass.)  273. 

Under  the  provisions  of  section  291  of  the 


Civil  Code,  a  sheriff  is  liable  np<«  his  bond 
to  any  person  injured  by  any  wrongful  act 
committed  under  cojor  of  his  office,  or  by  his 
failure  to  perform,  or  by  an  improper  or  neg- 
ligent performance  of,  the  duties  imposed 
upon  him  by  law.  A  mere  illegal  arrest  is  a 
biteach  of  a  bond  requiring  a  sheriff  to  faith- 
fully perform  his  duties  and  to  discharge  all 
duties  required  by  law.  Yonnt  v.  Carney,  91 
Iowa,  559,  60  N.  W.  114.  There  is  no  dis- 
tinction in  Georgia  between  acts  done  by  a 
deputy  virtute  officii  and  acts  done  colore 
officii.  CivU  Code,  {  291.  This  secUon  de- 
clares that: 

"Every  official  bond  executed  under  this 
Code  18  obligatory  on  the  principal  and  sure- 
ties thereon  •  •  •  tor  tlie  use  and  benefit  of 
every  person  who  is  injured,  as  well  by  any 
wrongful  act  committed  under  color  of  his  of- 
fice as  by  his  failure  to  perform,  or  by  the  im- 
proper or  neglectful  performance  of  those  du- 
ties imposed  by  law." 

It  is  therefore  not  a  qnestion  whether 
Norton  was  acting  by  virtue  of  his  office,  but 
whether  he  was  acting  under  color  of  bis  of- 
fice. 

It  is  argued  that  Norton  did  not  have  au- 
thority by  virtue  of  his  office  to  murder 
Smith  under  any  circumstances,  and  did  not 
have  authority  to  cross  the  Bil)b  county  line 
into  Jones  county  for  the  purpose  of  arrest- 
ing or  making  an  assault  upon  Iiim.  If  a 
sheriff  and  the  surety  on  his  bond  were  lialile 
only  for  acts  which  were  absolutely  legal, 
there  could  never  be  any  recov«7  upon  a 
bond,  and  there  would  not  be  any  necessity 
for  his  filing  a  bond.  In  the  case  o£  JeBer- 
son  V.  Hartley,  81  Ga.  716,  9  S.  B.  174,  a 
sheriff,  in  executing  a  writ  of  possession,  re- 
moved from  the  premises  a  person  not  men- 
tioned in  the  writ  and  not  within  the  legal 
operation  of  the  writ  The  sheriff  did  not 
have  any  authority  under  the  law  to  remove 
such  person.  Nevertheless,  the  Supreme 
Court  held  that  the  removal  amounted  to  of- 
ficial misconduct  and  tltat  by  such  removal 
the  sheriff  subjected  himself  and  the  sure- 
ties on  his  bond  to  an  action  in  behalf  of 
the  person  aggrieved.  The  decision  in  that 
case  is  also  authority  for  the  proposition 
that  there  Is  no  necessity  Cor  bringing  a  aep- 
arate  action  against  a  slierlff,  but  a  recovery 
can  be  had  upon  the  official  l>ond.  In  the 
opinion  (81  Ga.  page  719,  9  S.  E.  page  175) 
Chief  Justice  Bleckley  cited  with  approval 
the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Lammon  v.  Feus- 
ler.  111  U.  S.  17,  4  Sup.  Ct  286,  28  L.  Ed. 
337,  in  which  It  was  held  that: 

"The  taking  by  a  maishal  of  the  United 
States,  upon  a  writ  of  attachment  on  mesne 
process  against  one  person,  of  the  goods  of  an- 
other, is  a  breach  of  the  condition  of  his  offi- 
cial bond  for  which  his  sureties  are  liable." 

The  court  there  said: 

"The  marshal,  in  serving  a  writ  of  attadk- 
ment  on  mesne  process,  which  directs  him  ci> 
take  the  property  of  a  particular  person,  acU 
ofHcially.  His  official  duty  is  to  take  the  prop- 
erty of  that  person,  and  of  that  person  only; 
and   to  take  only   such  property  of  his  aa  is 
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subject  to  be  attached,  and  not  property  ex- 
empt by  law  from  attachment.  A  neglect  to 
take  the  attachment  property  of  that  person, 
and  a  taking,  upon  the  writ,  of  the  property  of 
another  person,  or  of  property  exempt  firom  at- 
tachment, are  eqnally  breaches  of  his  official 
duty.  The  taking  of  the  attachable  property  of 
the  person  named  in  the  writ  is  rightful;  the 
taking  of  the  property  of  another  person  ia 
wroDgfal;  but  each,  being  done  by  the  mar- 
shal in  executing  the  writ  in  his  bands,  is  an 
attonpt  to  perform  his  official  dnty,  and  is  an 
official  act" 

The  court  quoted  from  State  t.  Jennings, 
4  Ohio  St  418,  as  follows: 

"The  authorities  seem  to  us  quite  condusive 
that  a  seizure  of  goods  of  A.  under  color  of  pro- 
cess against  B.  is  official  misconduct  in  the  offi- 
cer making  the  seizure,  and  is  a  breach  of  the 
condition  of  his  official  bond,  where  that  is 
that  he  will  faithfully  perform  the  duties  of  bis 
office.  The  reason  for  this  is  that  the  trespass 
is  not  the  act  of  a  mere  individual,  but  is  per- 
petrated colore  officii" 

And  the  court  quoted  with  approval  from 
the  opinion  of  Chief  Justice  Shaw  of  the  Su- 
preme Court  of  Massadiusetts,  In  Lowell  v. 
Parker,  10  Mete.  309,  813  (43  Am.  Dec.  436), 
as  follows: 

"He  was  an  officer,  had  authority  to  attach 
goods  on  mesne  process,  on  a  suitable  writ,  pro- 
fessed to  have  such  process,  and  thereupon  took 
the  plaintifTs  goods;  that  is,  the  goods  of  Bean 
for  whose  use  and  benefit  this  acticm  is  brought, 
and  who  therefore  may  be  called  the  plaintiff. 
He  therefore  took  the  ^oods  colore  officii,  and, 
though  he  had  no  sufficient  warrant  for  taking 
them,  yet  be  is  responsible  to  third  pfrsona, 
because  such  taking  was  a  breach  of  bis  offi- 
cial duty." 

See,  in  this  connection,  Johnson  v.  Wil- 
liams, 111  Ky.  289,  63  S.  W.  759,  54  I*  R.  A. 
220,  98  Am.  St  Rep.  416;  Head  t.  Martin, 
85  Ky.  480,  3  S.  W.  622;  Shields  v.  Pflanz, 
101  Ky.  407,  41  S.  W.  267;  Brown  v.  Weav- 
er, 76  Miss.  7,  23  South.  388,  42  L.  R  A.  423, 
71  Am.  St  Rep.  512.  As  was  said  in  the 
case  of  Johnson  v.  WUUams,  supra: 

"  'An  official  act  does  not  mean  what  a  deputy 
might  lawfully  do  in  the  execution  of  his  office. 
If,  so,  no  action  could  ever  lie  against  the  sher- 
iff for  the  misconduct  of  his  deputy.  It  means 
therefore  whatever  is  done  under  color  or  by 
virtue  of  his  office.'  To  hold  the  deputy  and  his 
sureties  liable  to  the  sheriff  on  his  bond,  it  is 
not  necessary  that  the  deputy  should  be  act- 
ing under  color  of  some  writ,  but  if  he  is  act- 
ing under  color  of  his  office,  and  professinf^  so 
to  act,  and  inducing  others  Interested  to  believe 
he  is  acting  colore  officii,  he  and  his  sureties 
would  be  bound  by  such  acts.  No  other  rule 
would  be  safe.  Sureties  are  not  needed  on  a 
sheriff's  bond,  if  they  are  only  to  be  held  when 
he  acts  legally.  They  vouch  for  his  acts,  and 
bind  themselves .  to  make  good  any  damage  he 
may  cause  to  any  one  while  acting  under  color 
of  his  office." 

Under  these  decisions,  the  question  is  not 
whether  Norton  had  the  official  right  to  ar- 
rest or  to  kill  Smith.  And  the  question  as 
to  whether  he  bad  a  warrant,  or  did  not  have 
a  warrant,  Is  likewise  immaterial.  The  ques- 
tion whether  he  remained  In  Bibb  county,  or 
went  Just  over  In  Jones  county  to  attempt  to 
arrest  Smith  and  there  killed  Smith,  should 
not  influence  the  decision  of  the  ease.  Nor- 
ton left  for  the  purpose  of  making  an  official 


arrest.  He  was  clothed  with  the  powers  of 
a  deputy  sheriff,  having  been  so  clothed  by 
Robertson,  the  sheriff.  Under  the  allegations 
of  the  petition,  he  was  acting  throughout 
the  transaction  under  the  color  of  his  ollice. 
Robertson  put  it  In  his  power,  acting  under 
the  color  of  the  ofBce  of  a  deputy  sheriff,  to 
do  the  injury  which  he  did.  Under  the  deci- 
sions dted,  Norton's  act  was  done  colore  of- 
ficii, and  the  sheriff  and  the  surety  on  his 
bond  are  liable; 


ae  Ga.  App.  767) 
ROBERTSON  et  al.  v.  SMITH  et  aL 
(No.  6100.) 
(Court  of  Appeals  of  Georgia.    July  31,  1915.) 

(Syllatus  hy  the  Court.) 

1.  Sheriffs  and  Constables  ®=>157  —  Lia- 
BiLiTY  ON  Official  Bond— Act  of  Deputt 
— ^Statute. 

A  BherifTs  bond  is  obligatory  on  the  prin- 
cipals and  sureties  thereof  for  any  breach  of 
the  condition  by  a  deputy,  although  not  express- 
ed, unless  otherwise  declared  by  law,  and  for 
the  use  and  beneSt  of  every  person  who  is  in- 
jured, as  well  by  any  wrongful  act  committed 
under  color  of  his  office  as  by  failure  to  per- 
form, or  by  the  improper  or  neglectful  perform- 
ance of  those  duties  imposed  by  law.  Civ.  Code 
1910,  §  291. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Ont  Dig.  §i  354-371;  Dec.  Dig. 
<S=157.] 

2.  Shebiffs  and  Constables  «=3l62  — Ac- 
tion on  Official  Bond— Condition  Pee- 
cedent. 

No  preliminary  recovery  against  the  sher- 
iff is  required  to  entitle  the  injured  party  to 
sue  on  the  bond.  Jefferson  v.  Hartley,  81  Ga. 
716   (2),  9  S.  E.  174.  * 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  S§  388-390;  Dec.  Dig. 
<&=al02.] 

3.  Sheriffs  and  Constables  iS=»168— Ac- 
tion ON  Official  Bond— Sufficienct  of 
Petition.  . 

The  petition  as  amended  set  fortli  a  cause 
of  action,  and  the  general  demurrer  thereto  was 
properly  overruled. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  f§  398^(M;  Dec.  Dig. 
<S=16S.] 

Error  from  CSty  Court  of  Macon;  Robert 
Hodges,  Judge. 

Action  by  M.  E.  Smith  and  others  against 
G.  B.  Robertson  and  others.  Demurrer  to 
petition  overruled,  and  defendants  bring  er- 
ror.   Affirmed. 

John  P.  Ross,  Miller  &  Jones,  and  Wallace 
Miller,  all  of  Macon,  for  plaintiffs  in  error. 
Johnson  &  Johnson,  of  Gray,  and  J.  E.  Hall, 
of  Macon,  for  defendants  in  error. 

BROTLES,  J.  It  appears  from  the  record 
that  in  rendering  the  Judgment  overruling 
the  demurrer  to  the  petition  in  this  case. 
Judge  Robert  Hodges  of  the  city  court  of 
Macon  delivered  an  opinion.  That  opinion, 
quoted  below,  so  exactly  expresses  the  views 
of  this  court  upon  the  issues  involved  that 
we  adopt  It  as  our  opinion. 
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"On  a  fonner  trial  of  this  ease  the  sheriff 
and  the  surety  on  the  sheriff's  bond  interposed 
«  demurrer  to  the  original  petition,  which  was 
overruled,  and,  on  exceptions  by  the  sheriff 
and  the  sureties,  the  judgment  overruling  the 
demurrer  vras  reversed.  In  the  opinion  revers- 
ing the  judgment  overruling  the  demurrer  the 
Court  of  Appeals,  iper  Pottle,  J.,  says:  'If  the 
petition  had  alleged  that  the  deputy,  while 
acting  under  color  of  his  office  and  while  at- 
tempting in  his  official  capacity  to  arrest  the 
plaintiFs  hnsband,  or  while  engaged  in  the  pei> 
formance  of  any  other  official  duty,  wrongfully 
killed  the  deceased,  a  case  might  have  been 
stated.'  Robertson  et  al.  v.  Smith  et  al.,  85 
S.  B.  9S8.  On  motion  to  make  the  remittitur 
the  judgment  of  the  trial  court  the  plaintiffs 
ofEered  an  amendment,  alleging,  in  substance, 
that  a  communication  was  received  at  the 
sheriff's  office  that  certain  negroes  had  shot 
at  a  child  in  the  eastern  part  of  the  county ; 
that  thereupon  the  sheriff  collected  certain  dep- 
uties, including  Norton,  to  go  to  the  scene  of 
the  alleged  shooting  and  arrest  the  parties 
diarged  with  the  offense;  that  Norton  and  the 
other  deputies,  in  executing  this  order,  stopped 
a  certain  wagon  on  the  road  and  arrested  the 
negroes  therein.  After  this  was  done  some  one 
pointed  to  a  wagon  in  which  iSmith  was  riding 
and  said.  There  go  the  rest  of  them,'  whereupon 
Norton  pursued  Smith  and  assaulted  him.  The 
amendment  further  alleges  that  Norton  attempt- 
ed to  arrest  Smith,  and  shot  him,  conveyed  him 
to  jail,  and  declined  to  enlarge  him  to  go  to 
the  hospital  to  receive  treatment  for  his  wound 
from  which  he  subsequently  died.  The  amend- 
ment concludes  that,  'In  so  acting,  the  said  W. 
B,  Norton  thought  or  pretended  to  think  that 
the  said  R.  V.  Smith  was  one  of  the  persons 
who  had  committed  the  alleged  offense,  and  in 
so  doing  the  said  William  B.  Norton  was  act- 
ing under  color  of  his  office  as  deputy  sheriff.' 
The  amendment  was  allowed,  and  the  ,defend- 
ants  renewed  their  demurrers  to  the  petition  as 
ameuded. 

"Taking  the  allegations  of  the  petition  and 
amendment  as  true,  tWe  principal  m  the  bond, 
the  sheriff,  acted  both  virtute  officii  and  colore 
officii.  lie  received  the  message  as  conservator 
of  the  peace  virtute  officii.  His  order  to  his 
dM>uties  to  arrest  the  persons  charged  with  the 
offense  was  given  colore  officii ;  for  he  had  no 
warrant,  no  crime  had  been  committed  in  his 
presence,  and,  so  far  as  he  knew  personally, 
the  persons  charged  with  the  offense  were  not 
endeavoring  to  escape.  He  received  the  message 
and  acted  upon  it  not  as  an  individual.  On  the 
contrary,  he  acted  upon  it  officially,  through  his 
deputies.  This  order  was  so  given  'under  pre- 
tense of  official  right  to  do  an  act,  made  by  one 
who  has  no  such  right.'  Norton,  in  pursuance 
of  the  order  of  his  chief,  arrested  certain  ne- 
groes on  the  road.  Clearly  this  arrest  was  a 
trespass  by  the  deputy  colore  officii,  for  which 
the  sheriff  and  his  surety  would  be  liable.  In 
pursuance  of  the  information,  'There  go  the 
rest  of  them,'  Norton  followed  a  wagon  in  which 
Smith  was  riding,  and,  thinking  or  pretending 
to  think  that  Smith  was  one  of  the  parties 
charged,  shot  him,  arrested  him,  and  imprisoned 
him  in  the  twunty  jail.  It  is  alleged  that  Norton 
refused  to  enlarge  Smith  for  medical  treatment, 
and  that  he  subsequently  died  from  his  wound. 
The  arrest  of  the  negroes  was  a  trespass  by 
Norton,  made  in  pursuaji(!e  of  the  [sheriff's] 
order  to  'arrest  the  persons  who  were  charged 
with  having  done  the  shooting.'  Norton  arrested 
Smith  in  pursuance  of  a  statement  by  some  one. 
There  go  the  rest  of  them.'  His  conduct  in  this 
regard  was  in  accordance  with  the  instructions 
of  the  sheriff.  He  received  the  information, 
There  go  the  rest  of  them'  as  a  deputy  sheriff, 
and  he  acted  on  it  as  a  deputy  Sheriff.  Upon 
this  information  he  arrested  Smith,  imprisoned 
him,  and  declined  to  enlarge  him.    Tba  sheriff 


and  his  deputies  have  control  of  the  jaiL  Nor- 
ton arrested  and  imprisoned  the  wounded  mnn 
as  deputy  sheriff  colore  officii.  He  declined  to 
enlarge  him  as  jailer  and  deputy  sheriff.  lie 
acted  on  the  sheriff's  orders  as  deputy  sheriff, 
arrested  the  negroes  as  deputy  sheriff,  arrested 
Smith  when  charged  with  the  alleged  offense, 
put  him  in  jalL  and  declined  to  enlarge  him 
as  deputy  sheriff.  If  the  arrest  and  detention 
of  Smith  in  the  jail  were  acts  colore  officii,  it 
must  follow  that  the  shooting  of  Smith,  which 
was  an  incident  to  the  arrest,  was  equally  so, 
and  Smith's  homicide  was  the  consequence  of 
an  act  done  under  pretense  of  official  right 
when  no  such  right  existed. 

"Actions  of  this  character  against  sureties 
are  divided  into  three  classes:  (1)  Acts  done 
by  the  principal  virtute  officii ;  (2)  acts  done  by 
the  prindpal  colore  officii ;  and  (3)  acts  done 
by  the  principal  in  an  indiridual  and  personal 
capacity.  For  acts  covered  by  the  first  two 
classes  the  surety  is  liable  in  this  state.  For 
acts  arising  under  the  last  diviidon  the  sarety 
is  not  liable.  An  officer's  acts  are  done  colore 
officii  when  they  are  of  such  a  nature  that  his 
official  position  does  not  authorize  the  doing  of 
such  acts  though  they  are  done  in  a  form  that 
purports  they  are  done  by  reason  of  official 
duty  and  by  virtue  of  his  office.  The  test  of 
liability  In  all  cases  of  this  character  is  found 
in  the  answer  to  tlie  query:  Did  the  principal 
act  in  an  individual  capacity?  If  he  did,  the 
surety  is  not  liable;  aliter,  if  he  did  not  so  act. 
So  in  this  case  the  question  is :  Did  Norton  act 
by  reason  of  the  fact  that  he  was  a  deputy  sher- 
iff? The  answer  must  be  in  the  affirmative, 
for  the  first  act  in  the  tragedy  alleged  is  an 
order  given  to  and  received  by  him  as  deputy 
sheriff,  and  throughout  the  entire  transaction 
no  inference  or  deduction  can  be  drawn  from  the 
pleadings  that  he  ever  did  oUier  than  act  as 
deputy  colore  officii. 

If  the  decision  reversing  the  judgment  over- 
ruling the  demurrer  to  the  ori.^inal  petition  be 
sound  in  principle,  the  objection  therein  made 
to  the  original  petition  seems  to  have  been  met 
by  the  amendment  offered,  and  the  demurrer  to 
the  petition,  as  amended,  must  be  overruled." 

In  Lammon  t.  Feusier,  111  V.  S.  17,  4  Sop. 
Ct  286,  28  L.  Ed.  837,  tbe  Sapreme  Conrt  of 
tbe  United  States  held  that  a  United  States 
marshal  was  liable  upon  bis  bond  for  seis- 
ing tbe  property  of  one  i)erson  upon  a  writ 
of  attachment  issued  against  the  property  of 
another.  It  Is  Insisted,  bowever,  by  ooun- 
sel  for  plaintiff  in  error  that  that  case  is 
dlstinguisbed  from  tbe  Instant  one  by  reason 
of  tbe  fact  that  in  tbe  former  tbe  unauthor- 
ized act  of  tbe  officer  was  committed  while 
proceeding  under  a  valid  writ  and  by  vlrtoe 
of  a  mandate  of  law.  In  our  opinion  this 
distinction  is  immaterial,  for  In  tbe  case  at 
bar  It  was  tbe  duty  of  tbe  sberifC  to  seek 
out  and  arrest  the  persons  who  had  shot  at 
the  'Child,  and  he  Improjperly  and  negligent- 
ly performed  this  duty  by  sending  out  an  in- 
toxicated deputy,  without  a  warrant,  to  make 
the  arrest  See,  In  this  connection,  Lowell 
V.  Parker,  10  Mete.  (Mass.)  309,  43  Am.  Dec 
436 ;  Johnson  v.  Williams,  111  Ky.  289,  63  S. 
W.  759,  54  L.  R.  A.  220,  98  Am.  St.  Rep.  416. 
While  counsel  for  the  plaintiff  in  error  has 
cited  some  cases  from  other  states  which 
seem  to  bold  against  tbe  ruling  here,  oar 
view  Is  sustained  by  the  weight  of  author- 
ity In  this  state  and  elsewhere. 

Judgment  affirmed. 
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DODOLASB  T.  W.*L.  WILLIAMS  ART  CO. 

et  al.    (Na  541.) 
(Supreme  Court  of  Georgia.     Aug.  14,  1915.) 

(ByUaiut  iy  the  Court.) 

1.  CoNTBACTs  <S=»9—Vai.iditt— Uncertainty. 

Under  tlie  facts  of  this  case,  tbe  court  did 
not  err  in  sustaining  the  demurrer  and  dismiss- 
ing tbe  petition. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {{  10-20;    Dec.  Dig.  «=»9.] 

Fish,  C.  J.,  and  Beck,  J.,  dissenting. 

(Additional  SyUabui  by  Editorial  Staff.) 

2.  CoNTEACTB  «=»1  —  Definition  —  "Aokee- 

MENT." 

A  "contract"  is  an  "agreement"  between 
two  or  more  parties  for  the  doing  or  not  doing 
of  some  specined  thing,  there  being  no  difference 
between  a  contract  and  an  agreement  [citing 
■Vl'ords  and  Phrases,  Second  Series,  Agi-eement. 
See,  also.  Words  and  Phrases,  first  and  Second 
Series,   Contract.) 

[EJd-  Note. — For  other  cases,   see  Contracts, 
Cent  Dig.  |  1;    Dec.  Dig.  <S=1.] 
8.  Appeal  and  Errob  €=^681— Kbcobd — Mat- 

IXB8  Pbesbnted  fob  BeviKw. 

A  proffered  amendment,  not  incorporated  in 
the  bill  of  exceptions  nor  attached  as  an  exhibit 
properly  identified,  is  not  before  the  court, 
though  specified  as  a  part  of  the  record ;  hence 
tbe  disallowing  of  tbe  amendment  cannot  be  con- 
sidered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2883,  2881 ;  Dec.  Dig.  <S=> 
681.) 

Error  from  Superior  Court,  Bibb  County; 
8.  P.  Gilbert,  Judge. 

Action  by  C.  H.  Douglass  against  the  W.  L. 
WUliams  Art  Company  and  otbera  There 
was  a  Judgment  for  defendants,  and  plaln- 
ti£f  brings  error.    Affirmed. 

C.  H.  Douglass  brought  suit  against  tbe  W. 
L.  Williams  Art  Company  and  W.  L.  WU- 
liams, and  alleged  substantially  as  follows: 
On  or  about  August  13,  1913,  acting  through 
Its  president,  W.  L.  WUliams,  and  its  duly 
authorized  agent,  C.  Watson  Jones,  it  entered 
into  a  contract  with  tbe  plaintUf,  whereby  It 
sold  to  him  1,000  certain  advertising  tickets, 
bearing  defendant's  name  thereon,  for  the 
purchase  price  of  $20,  and  obligated  itself 
by  a  written  agreement  made  and  delivered 
to  the  plaintier,  which  Is  as  foUows  (omitting 
dates,  eta): 

'^l\>  Whom  it  May  Concern:  This  will  in- 
troduce to  you  Mr.  C.  Watson  Jones,  who  is 
fuUy  authorized  to  place  with  you  tickets  bear- 
ing our  name  (W.  L.  Williams  Art  Company) 
and  calling  for  one  11x14  photographic  enlarge- 
ment matted  to  16x20  absMutely  free  of  charge, 
when  presented  with  any  merchant's  indorse- 
ment who  have  purchased  tickets  from  Mr. 
Jonea  Although  we  would  prefer  to  frame 
these  pictures,  we  de»re  it  to  be  fully  under- 
stood that  the  holders  of  these  tickets,  presenting 
them  with  proper  indorsement  as  above  indicat- 
ed, are  in  no  way  required  to  buy  frames  or 
in  any  other  manner  be  at  any  expense  what- 
ever in  securing  portraits.  Positively  all  ar- 
rangements for  above  proposition  must  be  made 
with  Mr.  Jones.  Yours  very  truly,  [Signed] 
W.  L.  Williams  Art  Company,  W.  L.  W., 
Pres." 


At  the  time  ot  entering  Into  the  contract, 
tbe  plaintiff  was  a  merchant  engaged  in  the 
sale  of  cigars  and  tobacco,  soda  water,  etc 
Acting  in  pursuance  of  the  contract,  and  witli 
a  view  of  advertising  and  promoting  tbe  busi- 
ness and  patronage  of  the  Douglass  Theater, 
of  which  plaintiff  is  tbe  proprietor,  be  gave 
to  each  of  the  patrons  of  the  theater,  who 
had  spent  as  milich  as  $1  for  admissions,  one 
of  the  tickets,  duly  signed  by  plaintiff,  and 
entitling  the  holder  thereof  to  one  photo- 
graphic enlargement  according  to  the  con- 
tract. The  giving  of  these  tickets  to  tbe  pa- 
trons ot  the  theater  proved  to  be  a  good  ad- 
vertising project,  and  materially  increased  tbe 
attendance  and  door  receipts  of  the  theater. 
The  defendant,  after  duly  honoring  about  15 
of  the  first  of  the  tickets  that  were  presented, 
did,  on  or  about  the  IStb  of  September,  1913, 
refuse  to  honor  any  more  of  the  tickets,  or  to 
carry  out  his  contract  with  plaintiff,  and  re- 
fused to  furnish  any  more  of  the  photo- 
graphic enlargements  to  the  holders  of  the 
tickets;  and  since  this  time  the  defendant 
has  refused  to  furnish  tbe  photographic 
enlargements',  though  often  requested  by  tbe 
holders  of  tbe  tickets  and  by  plaintiff  to  do 
so,  greatly  to  tbe  injury  and  damage  of  the 
plaintiff  in  specified  amounts. 

The  plaintiff  offered  an  amendment  to  tbe 
petition.  He  excepted  to  its  rejection,  and 
to  the  sustaining  of  general  and  special  de 
murrers  to  the  petition. 

G.  J.  Johnson,  of  Macon,  for  plaintiff  in 
error.  Feagln  &  Hancock,  of  Macon,  for  de- 
fendants in  error. 

HILL,  J.  (after  stating  the  facts  as 
above).  [1,  2]  The  plaintiff  must  stand  or 
faU  by  the  case  as  made  by  his  petition.  He 
does  not  sue  upon  a  parol  contract  entered 
into  between  himself  and  tbe  defendants, 
and  breached  by  the  latter ;  but  he  sues  upon 
what  he  terms  "a  written  agreement"  which 
is  set  out  in  the  foregoing  statement  of  facts. 
A  "contract"  is  an  agreement  between  two 
or  more  parties  for  the  doing  or  not 
doing  of  some  specified  thing.  There  is  no 
difference  between  a  "contract"  and  an 
"agreement"  1  Words  and  Phrases  (Sec- 
ond Series)  171,  172;  Turner  v.  Lorll- 
lard  Co.,  100  Oa.  645,  28  a  B.  883, 
62  Am.  St  Bep.  845.  The  paper  sued  on  is 
lacking  in  tbe  elements  necessary  to  consti- 
tute a  valid  written  contract;  and,  as  tbe 
plaintiff  has  elected  to  stand  on  this  paper, 
be  must  fail  in  his  suit.  It  does  not  ap- 
pear from  the  paper  that  the  plaintiff  is  a 
party  to  it;  no  consideration  is  expressed 
in  It,  nor  any  time  specified  within  which  It  is 
to  be  performed.  It  is  generally  so  lacking 
In  definlteness  that  it  cannot  be  considered 
as  a  valid  contract  between  the  plaintiff  and 
the  defendant;  nor  does  the  petition  allege 
such  facts  as,  taken  in  connection  with  the 
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paper,  would  authorize  the  plaintiff  to  re- 
cover. The  most  that  can  be  said  of  the 
paper  Is  that  It  Is  a  power  of  attorney  au- 
thorizing C.  Watson  Jones,  as  agent  of  the 
defendants,  to  "place"  tickets  bearing  defend- 
ant's name  with  "whom  it  may  concern,"  as 
therein  mentioned.  But,  In  that  view,  no 
andb  case  Is  alleged  as  would  entitle  the 
plaintiff  to  recover.  In  any  view  of  the  case 
as  made  by  the  plalntUF,  we  think  that  the 
demurrer  was  properly  sustained,  and  that 
the  court  did  not  err  in  dismissing  the  pe- 
tition. 

[3]  The  proffered  amendment  was  not  In- 
corporated In  the  bill  of  exceptions,  nor  at- 
tached thereto  as  an  exhibit  properly  identi- 
fied; but  the  plaintiff  In  error  sought  to 
bring  It  before  this  court  by  specifying  It  as 
a  part  of  the  record.  Under  such  circum- 
stances, the  exception  to  the  order  of  the 
court  disallowing  It  cannot  be  considered. 
Holmes  v.  Cobb  Real  Estate  Co.,  142  Ga.  56, 
82  S.  E.  496. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  nSH,  C.  J.,  and  BECK,  J.,  dis- 
senting. 

(M  Cta.  33) 
OROSSLBT  v.  J.  I.  CASE  THRBSHINO 
MACH.   CO.      (No.  615.) 
(Sapr«ne  Court  of  Georgia.     Aug.  13,  1915.) 

(SyUahut  hy  the  Court.) 
Pboof^Dieected  Vebdict— Right  xo. 

The  verdict  directed  in  favor  of  the  plain- 
tiff was  demanded  by  the  evidence,  and  there 
was  no  error  in  refusing  a  new  triaL 

Error  from  Superior  Court,  De  Ealb  Coun- 
ty;  C.  S.  Reld,  Judge. 

Action  by  the  J.  I.  Case  Thresliing  Machine 
Company  against  J.  W.  Crossley.  There  was 
a  Judgment  for  plaintiff  and  defendant  brings 
error.    Affirmed. 

L.  B.  Norton,  of  Llthonla,  and  Alonzo  Field, 
of  Atlanta,  for  plaintiff  in  error.  Payne  & 
Jones,  of  Atlanta,  and  A.  C.  &  J.  H.  McCalla, 
of  Conyers,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


ai4  Oa.  44) 

Williams'  et  ai.  v.  Randolph  et  aL 

(No.  527.) 
(Supreme  Court  of  Georgia.     Ang.  13,  1915.) 

(Byllahut  hy  the  Court.) 

PBOOF— SXJFFICIENOT— DiBKCTKn  VERDICT. 

Under  the  evidence  in  this  case,  the  verdict 
was  demanded,  and  the  court  did  not  err  in  di- 
recting a  verdict  for  the  plaintiff. 

Error  from  Superior  Court,  Bibb  County; 
H.  a.  Mathews,  Judge. 

Action  by  Abb  Randolph  and  others  against 
J.  B.  Williams  and  others.  There  was  a 
judgment  for  plaintiffs,  and  defendants  bring 
error.    Affirmed. 


Guyton  Parks  and  West  &  Dasher,  all  of 
Macon,  for  plaintiffs  in  error.  Harris  &  Har- 
ris and  Feagln  &  Hancock,  all  of  Macon,  for 
defendants  In  error. 

HILL,  J.  Judgment  affirmed.  All  tbe  Jus- 
tices concur. 


WILLIAMS  V.  PLOY0.    (No.  540.) 
(Supreme  Court  of  Georgia.     Aug.   14,  1915.) 

(ByllabuB  iythe  Court.) 

Appeal  aho  E!bbob  «=>107S  —  Beiefs  —  Re- 
view. 
The  evidence  was  sufficient  to  support  tbe 

verdict,  and  there  was  no  error  in  overmlia? 

the  motion  for  a  new  trial.     No  other  eicep- 

tion  was  referred  to  in  tbe  brief  of  counsri  for 

tbe  plaintiff  in  error. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  {§  4256-4261 ;  Dec.  Dig.  C= 

107&] 

Error  from  Superior  Court,  Bryan  County ; 
W.  W.  Sheppard,  Judge. 

Action  between  Lucius  Williams  and  Berry 
Floyd.  There  was  a  Judgment  for  Eloyd, 
and  Williams  brings  error.    Affirmed. 

J.  H.  Smith,  of  Eden,  for  plaintiff  in  error. 
J.  P.  Duke,  of  Pembroke^  for  defeudaat  in 
error. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(143  Ga.  :•"> 

WRIGHT,    Comptroller    General,    v.    t"X!<>N 

TANK  LINE  <X). 
(Supreme  Court  of  Georgia.     July  13,  1U13.I 

(Syllaiut  iy  the  Court.) 

1.  SXTBIflSSIOR  OF  C!ONTB0VEK8T  ®=»13 — COS- 
STBTTOTION— AqBEED   STATBUENT  OF  FACTS. 

This  was  a  suit  by  an  equipment  company 
against  the  comptroller  genend  of  the  state  to 
enjoin  the  levy  (under  the  CHvil  Code  of  11)10, 
i  990)  of  an  ad  valorem  tax  <»  cars  <rf  the 
company  which  were  allowed  to  be  moved,  in 
the  regular  course  of  business,  on  the  lines  of 
railroad  track  in  this  state.  It  was  allied 
that  the  method  proposed  by  the  comptroller 
general,  if  carried  into  effect,  would  impose  a 
tax  on  property  outside  the  state.  The  case 
was  tried  upon  an  agreed  statement  of  facts. 
Held  that,  while  some  of  the  expressions  used 
in  tbe  agreed  statement  of  facts,  if  taken  alooe 
and  dissociated  from  the  context,  might  have 
the  appearance  of  conceding  that  the  comptrol- 
ler general  was  seeking  to  tax  property  out- 
side of  the  state,  yet,  when  taken  as  a  whole 
and  in  connection  with  the  allegations  of  the 
ipetition,  it  is  evident  that  the  parties  did  not 
intend  any  such  concession. 

lEH.  Note.— For  other  cases,  see  Sabmiasioo 
of  Ontroversy,  CJent  Dig.  {{  18,  14;  Dee.  Dig. 
«=»13.] 

2.  CoNBTiTTmowAi.  Law  ®=»283  —  Taxation 
«=3ll3— Dub  Pbocesb  of  Law— Assessscext 
FOR  Taxation — Pbopebtt  OtrrsioE  of  the 

Civ.  Code  1910,  {  990,  is  to  be  construed  in 
connection  with  sections  989  and  1031,  which, 
by  reference,  are  made  parts  thereof.  So  con- 
strued, provision  is  made  for  a  method  of  tax- 
ing cars  of  equipment  companies  moved  on  th» 
lines  of  railroads  in  this  state  on  the  track-mile- 
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ajse  basis  of  apportionment.  Tbe  method  so 
employed  does  not  contemplate  taxation  of  prnp- 
erQr  outside  of  the  state,  and  is  not  violative 
of  the  due  process  clause  of  the  federal  or  tbe 
state  Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al I^w,  Cent  Dig.  §§  891,  ^2,  904-906;    Dec. 
IMg.  «=s>283 :    Taxation,  Cent  IMg.  §  207;  Dec. 
Dig.  iS=>l]3.] 
8.  Taxation  iS=»165— Raiuioad  Companies— 

Fbanchise  Taxes. 
The  agreed  statement  of  facts  in  this  case 
shows  the  following :  The  Union  Tank  Line 
Company  is  incorporated  in  the  state  of  New 
Jersey.  It  has  offices  in  New  York.  It  repts 
tank  cars  to  the  Standard  Oil  Company,  a  Ken- 
tucky corporation.  The  agreements  and  set- 
tlements are  made  outside  of  this  state.  The 
cars  are  furnished  for  use  by  the  Standard  Oil 
Company.     The  railroad  companies,  in  lieu  of 

Eroviding  tank  cars,  pay  to  the  Union  Tank 
ine  Company  three-fourtha  of  a  cent  per  mile 
for  each  mile  the  car  is  moved  over  its  tracks. 
The  Standard  Oil  Company  transports  a  large 
amount  of  oil  to  Jacksonville,  Fla.,  and  Sa- 
vannah, Ga.,  mainly  by  marine  transportation. 
From  these  points  oil  is  sent  out,  mainly  by 
means  of  tank  cars,  to  different  points  in  the 
interior.  A  number  of  these  cars  come  into 
Georgia,  and  are  used  there  and  elsewhere. 
Held,  Sat  this  does  not  authorize  the  imposi- 
tion upon  the  Union  Tank  Line  Company  of  a 
franchise  tax  in  addition  to  the  tax  upon  its 
tangible  property  in  this  state,  the  value  of 
which  is  arrived  at  by  the  rule  indicated  in  tbe 
preceding  headnote. 

[Ed.   Note.— For   other  cases,   see   Taxation, 
Cent  Dig.  i  287;    Dec.  Dig.  <9=>165.] 
Lumpkin  and  Hill.  JJ.,  dissenting. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  Geo.  It.  Bell,  Judge. 

Action  by  tbe  Union  Tank  Line  Company 
against  W.  A.  Wright,  Comptroller  General. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.  Affirmed  in  part,  and  in  part 
reversed. 

The  Union  Tank  Line  Company,  a  New 
Jersey  corporation,  was  engaged  in  the  busi- 
ness of  renting  out  tank  cars  to  be  employed 
In  transporting  oil  and  other  like  fluids  over 
railroads  througtiout  tbe  United  States.  It 
had  no  office  or  agent  in  Georgia;  nor  did 
it  have  any  property  or  do  any  business  in 
Georgia,  except  by  permitting  its  cars  to  be 
brought  into  and  carried  out  ot  the  state, 
and  used,  while  in  the  state,  by  those  having 
them  for  tbe  time  being.  The  contracts  for 
the  rental  of  tbe  cars  were  made  beyond 
the  limits  of  the  state,  and  the  tank  com- 
pany also  received  its  remuneration  for  the 
rent  of  Its  cars  at  its  office  outside  of  the 
state.  In  addition  to  the  rents  which  it  re- 
ceived from  Its  customers  (shippers  of  oil). 
It  received,  from  the  several  railroads  over 
which  Its  cars  were  moved,  a  stated  sum  per 
mile  for  each  mile  that  the  cars  were  moved 
while  on  the  several  lines  of  the  respective 
railroads.  Under  a  contract  of  rental,  ex- 
ecuted outside  of  the  state,  different  cars 
were  supplied  to  one  of  its  customers  from 
time  to  time,  which  passed  in  and  out  of  tbe 
state,  and  between  Intermediate  points  In 
the  state.  In  the  movement  of  oil  In  the  reg- 


ular course  of  business.  The  officers  of  tbe 
tank  company  wrote  the  comptroller  general, 
asking  for  a  form  of  tax  returns  "required 
to  be  made  by  equipment  companies  under 
section  990,  Code  Georgia."  No  forms  had 
ever  been  prepared  for  equipment  companies, 
and  tbe  comptroller  general  forwarded  forms 
prepared  for  express  companies,  explaining 
certain  alterations  to  be  made.  After  some 
correspondence  the  tank  company  made  a 
return  for  the  year  1913.  The  prepared  re- 
turn contained,  among  other  things,  tbe  fol- 
lowing : 

"Value  ot  All  Real  Es-  Number  of  Miles  ol  B, 
tate  Owned  by  Company  R.  Lines  in  Qeorgla  over 
In  or  out  ot  Oeorgla:  which  Sleeping  Cars  are 
I....    Nonje.  run:    e916M. 

Total  value  of  Sleeping       Value  Francliise:    ....| 
or   Palace    Cars   and    all    No  Franchise, 
other    Cars    and    Equip-       Total  Value  o(  Proper- 
meots,  and  all  other  Per-    ty    Taxable    In    Georgia: 
sonal  Property:    n0,618,-     147,310.00 
333.16. 

Total  Number  ot  Miles 
R.  K.  Lines  over  which 
Sleeping  Cars  are  Run: 
251,999. 

Union  Tank  Line  had  an  average  ot  67  tank  cars 
In  Georgia  during  1913,  In  which,  at  a  value  ot 
t830.0O  per  capita,   equals:    147,310.00." 

Acknowledging  receipt  of  this  return,  the 
comptroller  general  on  March  16, 1914,  wrote 
to  the  officers  of  the  company  as  follows: 

"I  acknowledge  receipt  of  your  letter  of  March 
12th,  together  with  tne  inclosure  of  the  1914 
return  as  for  the  year  ending  December  31, 
1913,  but  the  return  is  for  taxation  this  year, 
though  the  mileage  figures,  of  course,  have  to 
be  based  on  the  previous  year's  business.  Re- 
turns should,  of  course,  be  made  for  back  years, 
as  this  is  the  first  year  your  company  has  ever 
made  a  return  for  taxation.  Unfortunately  our 
courts  have  held  that  back  taxes  can  be  col- 
lected for  only  seven  years,  1907,  1908,  1900, 
1010,  1911,  1912,  and  1013.  Special  blanks  are 
now  being  prepared  fos  equipment  compfuiies, 
and  I  will  mail  you  a  supply  for  the  years  men- 
tioned within  the  next  few  days— just  as  soon 
as  they  are  received  from  the  printer. 

"As  to  the  return  filed,  you  have  furnished 
the  data  desired,  but  have  made  an  error  in 
the  applicaticMi  of  same.  After  giving  the  mile- 
age for  the  company  everywhere  and  for  Geor- 
fia,  you  then  go  ahead  and  assign  67  tank  cars 
or  this  state  and  value  them  at  $830  each,  mak- 
ing the  total  for  Georgia  $47,310.  This  is  an 
incorrect  method.  If  you  were  to  be  allowed 
to  assign  so  many  cars  to  the  state  for  taxation, 
there  would  be  no  need  for  the  mileage  figures 
to  be  furnished.  The  value  to  be  assigned  to 
Georgia  must  be  in  the  same  proportion  to  the 
entire  valuation  for  the  entire  company  as  the 
mileage  in  Georgia  bears  to  the  entire  mile- 
age    everywhere.     Thus:  251,999   :  6,976.5    :: 

$10,518,333 :  ? .    The  $10,518,333  multiplied 

by  6.976.5  gives  73,381,150,174.5,  which  divided 
by  261,999  gives  $291,196,  the  proper  valuation 
to  be  assigned  to  Georgia.  Or,  to  work  it  out 
by  percentage  instead  of  proportion,  6.976.6. 
the  Georgia  mileage,  is  2.76S46  per  cent  of 
251,999.  the  entire  mileage.  Georgia  is  there- 
fore entitled  to  2.76846  per  cent  of  the  entire 
valuation.  This  per  cent  of  $10,518,:5;«  is 
$291,195.84,  or  the  same  sum  arrived  at  by  pro- 
portion, if  we  call  the  84  cents  an  even  dollar. 
Unless  decimals  are  extended  almost  indefinite- 
ly, there  is,  of  course,  always  this  slight  differ- 
ence. 

"The  correct  valuation  for  Georgia  of  your 
physical  property  is  therefore  $201,106,  under 
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tbe  return  you  have  made.  A  franchise  valae 
should  also  be  returned.  And  whatever  tbe 
value  you  place  on  the  franchise  for  the  en- 
tire country,  2.76S46  per  cent  of  the  same  must 
be  aasigned  for  Georgia.  Thus,  if  you  value 
your  franchise  at  ?1,000,000,  the  franchise  value 
assigned  to  Georgia  would  be  $27,685.  Please 
let  me  hear  from  you  in  regard  to  the  franchise. 
The  returns  for  the  seven  years  back  you  need 
not  bother  with  until  you  receive  the  blanks 
mentioned  in  the  foregoing." 

Nothing  further  having  been  heard  by  the 
comptroller  general  from  the  company,  on 
April  7,  1914,  he  assessed  the  physical  prop- 
erty of  the  company  at  $291,196  and  fran- 
chise at  $27,685,  the  franchise  being  doubled, 
as  prescribed  In  section  8  of  the  act  of  1902 
(Civil  Code,  i  1029),  making  the  total  valua^ 
tlon  for  each  of  the  years  1907-1914,  Inclu- 
sive, $346,S66.  On  tbe  same  day  the  comp- 
troller general  Informed  the  tank  company, 
by  letter,  of  the  assessment.  The  letter  also 
contained  the  following: 

"Under  the  law  you  have  twenty  days  from 
this  date  in  which  to  decide  whether  to  accept 
this  valuation  or  submit  to  arbitration  tlie 
question  of  the  value  of  your  compajiy's  prop- 
erty. Unless  within  twenty  days  you  notify 
me  of  your  intention  to  arbitrate,  and  also  fur- 
nish me  with  the  name  of  your  arbitrator,  the 
assessments  will  stand." 

The  company  acknowledged  receipt  of  the 
letter,  and  considerable  correspondence  en- 
sued ;  but  It  did  not  offer  to  arbitrate.  Aft- 
er the  time  for  arbitration  was  over,  the 
company,  by  Its  attorney,  on  May  26,  1914, 
offered  to  make  returns  for  the  years  1907 
to  1912,  Inclusive,  similar  to  that  tendered 
for  tbe  year  1913,  hereinbefore  set  out,  ex- 
cept that  there  was  a  variance  as  to  values. 
These  returns  were  also  rejected.  After  this 
the  tank  company  instituted  an  action  for 
injunction  to  prevent  the  levy  and  collection 
of  the  taxes  as  contended  for  by  the  comp- 
troller general.  The  court  refused  to  dismiss 
the  petition  on  general  demurrer.  By  con- 
sent the  trial  proceeded  before  tbe  Judge,  un- 
der an  agreed  statemoit  of  facts,  without  the 
Intervention  of  a  Jury.  A  Judgment  was  ren- 
dered for  the  plaintiff,  and  the  defendant  ex- 
cited. 

Warren  Grlce,  and  Clifford  Walker,  Attys. 
Gen.,  for  plaintiff  in  error.  King  &  Spald- 
ing, of  Atlanta,  and  Campbell,  Harding  & 
Pratt,  of  New  York  City,  for  defendant  in 
error. 

ATKINSON,  J.  [1]  1,  Prom  what  has 
been  said  It  is  to  be  observed  that  tbe 
case  relates  to  two  matters,  namely:  A  tax 
assessment  against  tangible  property  of  the 
company;  and,  second,  a  claim  of  right  to 
assess  a  franchise  tax.  We  will  consider 
each  In  the  order  named  above.  While  some 
of  the  expressions  used  in  the  agreed  state- 
ment of  foots.  If  taken  alone  and  dissociated 
from  tbe  context,  might  have  the  appearance 
of  conceding  that  the  comptroller  general 
was  seeking  to  tax  property  outside  of  the 
state,  yet,  when  taken  as  a  whole,  it  is  evi- 
dent that  the  parties  did  not  intend  any  such 


concession.  The  effort  was  to  tax  property 
tn  this  state,  and  In  doing  so  to  apply  the 
statute  designed  as  a  rule  to  ascertain 
the  property  so  coming  into  the  state  and  its 
proper  valuation.  The  correspondence  be- 
tween the  officers  of  the  tank  company  and 
the  comptroller  general,  set  out  In  tbe  state- 
ment of  facts,  formed  a  part  of  tbe  petition 
for  Injunction,  which  Is  to  be  taken  most 
strongly  against  the  plaintiff.  It  referred  in 
express  terms  to  Civil  Code,  i  990,  and  show- 
ed that  both  parties  contemplated  that  tbe 
return  which  the  comptroller  general  was  In- 
sisting upon  was  such  as  should  be  made  un- 
der the  requirement  of  tbe  statute  It  was 
contended  by  the  plaintiff  that  the  effect  of 
carrying  out  the  scheme  of  the  statute  would 
tax  property  out  of  the  state.  Tbe  comptrol- 
ler general  denied  that  such  would  be  the 
effect,  and  proposed  only  to  tax  cars  in  pur- 
suance of  the  statute.  Tbe  attack  made  by 
the  plaintiff,  being  upon  this  method  of  tax- 
ing, resolved  Itself  merely  into  an  attack  up- 
on the  constitutionality  of  the  statute. 
Whether  It  was  unconstitutional  was  a  ques- 
tion of  construction  and  of  law,  which  the 
parties  would  not  yield  In  the  plead  luf^  or 
In  the  statement  of  facts.  A  construction  of 
tbe  latter  as  a  concession  by  the  comptroller 
general  that  he  was  attempting  to  tax  cars 
that  had  not  come  into  the  state  would 
make  the  comptroller  general  assume  a  right 
to  do  a  thing  for  which  be  bad  never  con- 
tended, and  be  outside  of  the  real  issue — the 
constitutionality  of  the  scheme  of  the  stat- 
ute. 

[2]  2.  In  determining  as  to  tbe  constitu- 
tionality of  the  scheme  of  the  statute  refer- 
red to,  resort  ihust  be  had  to  its  provisions: 
The  statute  is  embodied  in  the  Civil  Code,  { 
990,  which  Is  as  follows: 

"Any  person  or  persons,  copartnership,  com- 
pany or  corporation  wherever  organized  or  in- 
corporated, whose  principal  business  is  fur- 
nishing or  leasing  any  kind  of  railroad  cars 
except  dining,  buffet,  chair,  parlor,  palace,  or 
sleeping  ears,  or  in  whom  the  legal  title  in  any 
such  cars  is  vested,  but  which  are  operated,  or 
leased^  or  hired  to  be  operated  on  any  railroads 
in  this  state,  shall  be  deemed  an  equipmeat 
company.  Every  such  company  sliaU  be  re- 
quired to  make  returns  to  the  comptroller  gen- 
eral under  the  same  laws  of  force  in  referenee 
to  the  rolling  stock  owned  by  the  railroads  mak- 
ing returns  in  this  state,  and  tiie  assessment  of 
taxes  thereon  shall  be  levied  and  the  taxes  col- 
lected in  the  same  manner  as  provided  in  the 
case  of  sleeping  cars  in  section  989." 

'The  last  sentence  of  the  foregoing  excerpt, 
by  referring  thereto,  makes  as  a  part  of  the 
statute  the  laws  "of  force"  In  this  state  "in 
reference  to  the  rolling  stock  owned  by  the 
railroads  making  returns  in  this  state."  In 
the  same  manner  It  makes  Civil  Code,  {  9S9. 
a  part  of  the  statute.  The  only  law  whidi 
refers  to  taxation  of  "rolling  stock"  of  rail- 
roads paying  taxes  in  this  state  Is  embodied 
in  Civil  Code,  {  1031,  and  Is  evidently  tbe 
law  on  that  subject  referred  to  In  section 
090.     Section  1031  Is  as  follows: 

'■Railroad  companies  operating  railroads  Irin; 
partly  in  this  state  and  partly  in  other  states 
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shall  b«  taxed  as  to  the  rolling  stock  tliereof 
and  other  personal  property  appurtenant  there- 
to, and  which  is  not  permanently  located  in  any 
of  the  states  through  which  said  railroads  pass, 
on  so  much  of  the  whole  value  of  rolling  sto<Hc 
and  personal  property  as  is  proportional  to  the 
length  of  the  railroad  in  this  state,  without  re- 
gard to  the  location  of  the  head  office  of  such 
railroad  companies." 

The  other  section  (9S9)  referred  to  In  sec- 
tion 990  is  as  follows: 

"Each  nonresident  person  or  company  whose 
sleeping  cars  are  run  in  this  state  shall  be  taxed 
as  follows:  Ascertain  the  whole  number  of 
miles  of  railroad  over  which  such  sleeping  cars 
are  ran,  and  ascertain  the  entire  valne  of  all 
sleeping  cars  of  such  person  or  company,  then 
tax  surh  sleeping  cars  at  the  regular  tax-  rate 
imposed  upon  the  property  of  this  state  in  the 
same  proportion  to  tiie  entire  value  of  such 
sleeping  cars  that  the  length  of  lines  in  tliis 
state  over  which  such  cars  are  run  bears  to 
the  length  of  lines  of  aU  railroads  over  which 
ev.ch  sleeping  cars  run.  The  returns  shall  be 
made  to  the  comptroller  general  by  the  president, 
general  agent,  or  person  in  control  of  such  cars 
in  this  state.  The  comptroller  general  shall 
frame  such  questions  as  will  elidt  the  informa- 
tion sought,  and  answers  thereto  shall  be  made 
under  oath.  If  the  officers  above  referred  to 
in  the  control  of  said  sleeping  cars  shall  fail  or 
refuse  to  answer,  under  oath,  the  questions  so 
propounded,  the  comptroller  general  shall  ob- 
tain the  information  from  such  sources  as  he 
may,  and  he  shall  assess  a  double  tax  on  snch 
sleeping  cars.  If  the  taxes  herein  provided  for 
are  not  paid,  the  comptroller  general  shall  Is- 
Biie  executions  against  the  owners  of  such  cars, 
Tvhich  may  be  levied  by  the  sheriff  of  any  coun- 
ty of  this  state  upon  the  sleeping  car  or  cars  of 
the  owner  who  has  failed  to  pay  the  taxes." 

The  several  Code  sections  embody  the  stat- 
utory scheme  for  taxing  cars  of  equipment 
companies  whose  cars  are  handled  over  the 
railroads  In  this  state.  Owing  to  the  nature 
of  the  business,  it  is  difficult  to  ascertain  the 
number  of  cars  of  equipment  companies  that 
come  into  this  state  and  designate  the  iden- 
tity of  each  car  or  its  value.  The  purpose  of 
the  statute  is  to  provide  a  reasonable  method 
for  determining  the  fact  that  cars  come  into 
this  state  and  the  values  thereof,  to  the  end 
that  the  equipment  companies  allowing  their 
cars  to  come  into  this  state  may  bear  their 
just  proportion  of  taxes  leviable  in  this 
state.  The  scheme  of  the  statute  Is  what  is 
sometimes  called  the  track-mileage  basis  of 
apportionment,  or  what  in  a  more  general 
way  is  termed  the  unit  rule.  The  comptrol- 
ler general  followed  the  statute.  The  unit 
rule  has  been  upheld  by  the  Supreme  Court 
of  the  United  States  in  regard  to  railroads, 
telegraph  companies,  and  sleeping  car  com- 
panies. Kentucky  Bailroad  Tax  Cases,  UK 
U.  S.  321,  6  Sup.  Ct.  57,  29  L.  Ed.  414;  West- 
ern Union  Telegraph  Co.  v.  Massachusetts, 
125  U.  S.  530,  8  Sup.  Ct  961,  81  L.  Ed.  700 ; 
Pnllman's  Palace  Car  Co.  v.  Pennsylvania, 
141  U.  S.  18,  11  Sup.  Ct.  876,  35  L.  Ed.  613. 
And  this  principle  of  average  has  been  ap- 
proved in  regard  to  refrigerator  cars.  Amer- 
ican Refrigerator  Transit  Co.  v.  Hall,  174 
U.  S.  70,  19  Sup.  Ct  599,  43  L.  Ed.  899; 
Union  Refrigerator  Transit  Co.  v.  Lynch,  177 
U.  S.  149,  20  Sup.  Ct  631,  44  U  BJd.  708.    It 


has  even  been  held  that  the  unit  rule  of  valu- 
ation could  properly  be  applied  to  the  valua- 
tion of  property  of  express  companies  within 
a  certain  state,  though  there  was  no  physical 
connection  with  property  beyond  the  state. 
On  this  subject  the  Supreme  Court  of  the 
United  States  was  divided  as  to  the  applica- 
bility of  the  rule  to  express  companies,  but 
the  majority  held  that  it  was  applicable. 
Adams  Express  Co.  v.  Ohio  State  Auditor, 
165  U.  S.  194,  17  Sup.  Ct  305,  41  L.  Ed.  683 ; 
Adams  Express  Co.  v.  Kentucky,  166  U.  S. 
171,  17  Sup.  Ct  527,  41  I*  Ed.  960.  WhUe  in 
some  of  the  decisions  of  that  court  it  has 
been  said  that  special  circumstances  might 
exist  which  would  reaulre  a  modification  of 
the  rule,  such  as  the  existence  of  "terminal 
facilities  of  an  enormous  value"  in  one  state 
and  not  in  another,  yet,  in  the  opinion  of  the 
Chief  Justice  In  Adams  Express  Co.  v.  Oiilo 
State  Auditor,  supra,  which  was  concurred 
in  by  a  majority  of  the  court,  it  was  said 
(165  U.  S.  227,  17  Sup.  Ct  311,  41  L.  Ed. 
683): 

"Special  circumstances  might  exist,  as  indi- 
cated in  Pittsburgh,  Cincinnati,  etc,  Railway  v. 
Backus,^  154  U.  S.  421,  443,  14  Sup.  Ct  1114, 
38  Ia  Ed_.  1031,  which  would  require  the  value 
of  a  portion  of  the  property  of  an  express  com- 
pany to  be  deducted  from  the  value  of  its  plant 
as  expressed  by  the  sum  total  of  its  stock  and 
bonds  before  any  valuation  by  mileage  could  be 
properly  arrived  at,  but  the  difficulty  in  the 
cases  at  bar  is  that  there  is  no  showing  of  any 
such  separate  and  distinct  property  which 
should  be  deducted,  and  its  existence  is  not 
to  be  assumed.  It  is  for  the  companies  to  pre- 
sent any  special  circumstances  which  may  exist, 
and,  failing  their  doing  so,  the  presumption  is 
that  all  their  property  is  directly  devoted  to 
their  business,  which  being  so,  a  faii^  distribu- 
tion of  its  aggregate  value  would  be  upon  the 
mileage  basis." 

We  deem  it  proper  to  follow  the  decision 
of  the  majority.  In  the  case  before  us  there 
Is  no  contention  that  the  tank  company  owns 
any  terminals  of  great  value  outside  of  the 
state  of  Georgia,  or  any  real  estate  so  lo- 
cated, or  that  there  is  any  property  which  is 
not  employed  In  the  business.  The  ptovi- 
fAoa  in  section  1031,  supra,  that  such  com- 
pany shall  be  taxed  as  to  cars  "thereof  and 
other  personal  property  appurtenant  there- 
to, and  which  is  not  permanently  located  in 
any  of  the  states  through  which  said  rail- 
roads pass,"  negatives  the  intent  to  tax  cars 
which  do  not  come  into  this  state.  Any  one 
of  the  cars  of  the  company  might  be  brought 
into  Georgia  as  required.  These  cars  are 
not  Uke  wagons  or  autoniobiles,  disconnected 
from  a  railroad,  which  may  be  carried  to 
any  point  about  the  country.  They  neces- 
sarily traTel  over  the  triicks  of  railroads. 
One  car  may  be  called  into  service  In  this 
state  as  well  as  another.  The  company  has 
an  arrangement  with  railroads  In  this  state 
to  charge  them  mileage  for  the  use  of  their 
cars  in  hauling  them  over,  their  tracks.  It 
seems  to  us,  therefore,  that  the  case  falls 
within  the  rule  laid  down  by  the  Supreme 
Court  of  the  United  States,  as  above  men- 
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tioned,  and  tbat  there  are  no  snch  drcum- 
stances  as  to  bring  It  witbln  the  ruling  made 
In  Fargo  v.  Hart,  193  U.  S.  490,  24  Sup.  Ct 
498,  48  Ia  Ed.  761,  where  It  was  held  that: 
"A  state  assessment  upon  an  express  company 
of  another  state  proportioned  to  mileage  is  bad 
when  it  appears  that  the  total  valuation  is  made 
up  principally  from  real  and  personal  property, 
not  necessarily  used  in  the  actual  business  of 
the  company,  and  which  is  permanently  located 
in  the  state  where  the  company  is  incorpo- 
rtted." 

It  will  be  seen  that  the  facts  In  that  case 
are  quite  different  from  the  one  under  con- 
sideration. If  the  unit  rule  can  never  be 
applied  where  the  company  has  assets  In 
more  than  one  state,  and  where  there  Is  an 
Inequality  in  the  amotmt  of  such  assets  lu 
proportion  to  mileage  in  the  respective  states, 
the  rule  might  as  well  be  declared  abolished 
at  once ;  because  practically  all  large  compa- 
nies doing  business  in  different  states  have 
a  considerably  larger  amount  of  aasAs  In 
one  state  than  in  another.  It  rarely,  if  ever, 
occurs  that  there  is  anything  like  an  exact 
proportion  between  assets  and  mileage  In  the 
respective  states  where  business  is  done. 
So  that,  to  announce  tbat  the  mileage  rule  is 
sound,  and  then  to  modify  it  to  the  extent 
of  saying  that  it  does  not  apply,  or  must  be 
changed,  whenever  the  company  shows  a  dis- 
proporUon  of  assets  used  in  the  business  In 
different  states,  will  in  most  cases  be  equiva- 
lent to  abolishing  it  as  a  rule  and  making 
It  a  mere  circumstance  for  consideration  by 
the  assessing  authorities. 

Our  statutes  provide  ample  means  for  at- 
tacking the  validity  of  a  tax,  or  for  arbitrat- 
ing the  valuation  placed  upon  property  by 
the  comptroller  general.  Civil  Code,  §§  1045, 
1046,  1050-1054.  Nor  does  the  law  providing 
for  such  an  assessment  of  property  of  cer- 
tain character,  in  order  to  determine  its  val- 
ue, contravene  the  provision  of  the  state 
Constitution  requiring  taxes  upon  property 
to  be  uniform  and  ad  valorem.  Columbus 
Southern  RaUway  Co.  v.  Wright,  89  Ga.  574, 
15  S.  E.  293. 

[3]  3.  Under  the  agreed  statement  of  facts 
we  do  not  think  that  the  tank  company  is  ex- 
ercising any  franchise  in  the  state  of  Georgia 
which  is  taxable  as  such,  as  distinguished 
from  the  consideration  of  the  unit  or  mileage 
rule  in  fixing  the  value  of  the  property  with- 
in the  state.  It  was  agreed  that  the  company 
had  no  agency  In  Georgia,  conducted  no  busi- 
ness here,  and  exercised  no  franchise  here, 
unless  It  did  so  under  the  following  agreed 
facts:  The  company  Is  incorporated  in  the 
state  of  New  Jersey;  it  has  offices  in  New 
York ;  it  rents  tank  cars  to  the  Standard  Oil 
Company,  a  Kentucky  corporation.  The 
agreements  and  settlements  are  made  outside 
of  this  state.  The  cars  are  furnished  for  use 
by  the  Standard  Oil  Company,  and  the  rail- 
road company,  in  lieu  of  providing  tank  cars, 
pays  to  the  tank  company  three  fourths  of  a 
cent  per  mile  for  haulinji  each  car.  The 
Standard  Oil  company  brings  a  large  amount 


of  oil  to  Jacksonville,  Fla.,  and  SaTannah, 
Ga.,  mainly  by  marine  transportation.  From 
those  points  oil  Is  sent  out  by  meana  of  the 
tank  cars  to  different  places  in  the  interior. 
A  number  of  these  cars  OMne  into  Georgia 
and  are  used  there  and  elsewhera  Under 
such  facts,  we  are  unable  to  see  what  special 
franchise  the  company  exercises  under  any 
grant  from  this  state.  It  is  at  least  doubt- 
ful whether  the  tax  authorities'  of  Georgia 
could  tax  a  franchise,  strictly  so  called, 
which  was  granted  by  another  state,  as  dis- 
tinguished from  intangible  property.  We 
hold,  therefore,  that  while  the  purpose  of  the 
cars  for  use  may  be  considered  in  determin- 
ing the  value  of  those  In  Georgia,  the  com- 
pany does  not  exercise  In  this  state  any  such 
franchise  as  can  be  separately  taxed.  It  is 
true  that  section  990  of  the  Civil  Code  uses 
broad  language  in  defining  equipment  com- 
panies, and  that,  if  that  language  be  con- 
strued in  connection  with  section  1019,  it  may 
be  argued  with  some  force  that  the  tank  com- 
pany came  within  the  purview  of  those  sec- 
tions. But,  in  the  light  of  the  agreed  state- 
ment of  facts  above  mentioned,  we  think  it 
is  excluded  from  the  operation  thereof. 

Judgment  afllrmed  In  part  and  reversed  In 
part.  All  the  Justices  concur,  except  LUMP- 
KIN and  HILL,  JJ.,  dissenting :  We  concur  in 
the  ruling  that  what  is  known  as  the  "unit 
rule"  of  assessment,  such  as  has  been  held  to 
be  legal  in  regard  to  sleeping  car  companies, 
express  companies,  and  the  like,  may  be  ap- 
plied to  railroad  equipment  comi^anles.  We 
do  not  contend  that  sections  989  and  990  of 
the  Civil  Code  of  1910  are  unconstitutional. 
But,  upon  mature  reflection,  we  are  unable 
to  concur  with  the  majority  of  the  court  in 
the  construction  which  they  have  placed  upon 
the  agreement  of  facts  upon  whldi  the  case 
was  submitted  for  the  determination  of  the 
trial  court  In  that  agreement  is  recited  the 
correspondence  between  the  comptroller  gen- 
eral and  attorneys  on  the  subject,  and  the 
returns  which  were  tendered  by  the  com- 
pany through  its  attorneys  are  set  oat.  But 
the  agreement  of  facts  also  contains,  ammig 
other  things,  the  following: 

"On  April  7,  1914,  when  the  defendant  enter- 
ed an  assessment  in  his  office  of  property  and 
franchises  of  the  plaintiff,  as  shown  hereinbe- 
fore, he  had  no  other  information  for  any  of 
the  years  1907  to  1914,  inclusive,  than  was  con- 
tained in  the  said  return  filed  by  plaintiff  oa 
March  18,  1914,  and  embraced  in  this  state- 
ment, and  which  was  refused  by  the  defendant, 
and  did  not  know  what  cars  defendant  had  had 
in  Georgia  during  any  of  said  named  years,  nor 
did  he  ascertain  the  value  of  such  cars,  but  bis 
act  was  taken  on  sudi  information  hereinbefore 
shown,  and  tbat  the  assessment  so  entered  by 
the  defendant  in  his  office  against  the  plaintiff's 
property  during  said  period  for  each  of  said 
years  embraces  the  valuation  of  about  300  cars 
in  excess  of  what  plaintiff  actually  had  in  the 
state  of  Georgia  during  said  years,  of  the  ap- 
proximate value  of  ?250,000  each  year,  and  that 
the  true  value  of  a  tank  car  is  about  eight  hun- 
dred and  thirty  ($830)  dollars  per  car:  thit 
for  the  year  1914  the  assessment  entered  a8aiD»£ 
plaintiff  by  defendant  covered  the  value  of  at 
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least  350  cars  in  excess  of  the  number  of  cars 
plaintiff  actually  had  in  the  state  of  Georgia 
tor  the  time  the  said  tax  was  assessed." 

Later  In  the  agreement  occurs  the  fol- 
lowlBg: 

"The  foregoing  retnms  tendered  by  the  plain- 
tiff and  rejected  by  the  defendant  embrace  the 
fall  number  of  cars  in  said  state  belonging  to 
the  plaintiff  for  each  of  the  said  years,  at  tiieir 
fall  Talae,  and  the  same  are  embraced  in  the 
Schedule  A  referred  to,"  etc. 

In  the  petition  there  are  the  following 
allegations: 

"Plaintiff  avers  that  the  mileage  of  railroad 
traversed  by  its  cars  in  the  several  states  has 
no  relation  whatever  to  the  number  of  cars  in 
use  or  located  in  such  state;  that  in  several 
states  other  than  Georgia  plaintiff  does,  at  dif- 
ferent localities,  what  might  be  called  a  strictly 
local  business;  large  numbers  of  these  cars  are 
there  located,  which  are  moved  on  a  local  mile- 
age of  limited  distance,  confined  entirely  within 
such  state." 

The  answer  admitted  the  allegations  of 
fact  contained  in  each  of  the  several  para- 
graphs of  the  i)etltlon,  but  denied  the  con- 
clusions of  law  therein  set  up,  and  alleged 
that  the  plaintiff  did  exercise  a  franchise  in 
the  state  of  Georgia  of  the  value  of  $27,685, 
and  on  April  7,  1914,  "this  defendant  did  as- 
sess the  property  of  complainant  of  Georgia 
at  a  total  valuation  of  $343,566  for  taxation 
for  the  years  1»14,  1913,  1912,  1911,  1910, 
1909,  1908,  and  on  said  last-named  day  noti- 
fied the  company  that  they  would  hare  20 
days  from  said  date  in  .which  to  decide 
whether  to  accept  this  valuation  or  to  submit 
to  arbitration  the  question  of  valuation  of 
Its  property." 

We  have  not  undertaken  to  set  out  the  en- 
tire agreement  of  facts,  but  we  think  that 
those  portions  which  are  stated  above  will 
suffice  to  show  that  the  actual  application 
sought  to  be  made  of  the  "unit  rule"  In  this 
case  was  illegal.  We  do  not  contend  that  a 
proper  assessment  on  the  basis  of  the  "unit 
rule"  cannot  be  made,  but  we  are  constrained 
to  think  that  the  agreement  shows  that  what 
has  been  done  would  have  the  effect  of  taxing 
property  outside  of  the  state. 

a**  Oa.  85)  ==^ 

FLEMING  T.  SIBLEY  et  aL     (No.  521.) 
(Supreme  Court  of  Georgia.     Aug.  13,  1915.) 

(Bvllahut  hv  the  Court.) 

1.  Appeabarce  «=»9— Execxjtobs  and  Aduin- 

x8trat0b8  €==>525— judgment  €=>1& — lla- 

BiLiTT  AS  Individuals— NoNBBBiDKNOK. 

A   suit  was  brought  in  the  city  court  of 

Ridimond  county,  on  certain  promissory  notes, 

against  the  executors  of  a  named  decedent,  who 

had  been  a  resident  of  Bichmond  county,  where 

his  estate  at  the  time  of  filing  suit  was  being 

administered.     The    executors   filed   a   petition 


in  the  superior  court  of  Richmond  county,  set- 
ting up  that  there  were  certain  equitable  de- 
fenses which  could  not  be  pleaded  in  the  city 
court,  and  praying  that  the  plaintiff  be  enjoined 
from  prosecuting  his  suit  in  the  city  court,  and 
that  his  claims  and  the  issues  made  by  the 
equitable  defenses  be  determined  in  the  superior 
court  The  plaintiff  in  the  suit  in  the  city 
court,  after  having  speciiicBlly  answered  the 
allegations  in  the  equitable  petition,  made,  fur- 
ther answer  by  way  of  cross-petition  seeking 
certain  afiirmative  relief,  and  praying  that  the 
two  named  executors  be  made  parties  to  the 
cross-petition  in  their  individual  capacity,  and 
that  another  person,  who  was  a  distributee  of 
the  estate  of  the  decedent,  also  be  made  a  party, 
so  that  personal  judgments  could  be  obtained 
on  account  of  distributions  which  had  been  im- 
properly made  to  them  from  the  estate  of  the 
said  decedent,  which  was  insolvent  The  three 
persons  thus  sought  to  be  made  parties  by  the 
cross-petition  were  residents  of  the  state  of 
Alabama.  They  were. made  parties  by  an  or- 
der containing  the  provision  that  they  might 
show  cause,  why  they  should  be  stricken  from 
the  suit  as  parties.  They  made  a  motion  to  be 
stricken  as  parties,  because  of  their  nonresidence 
in  Georgia.  Upon  the  hearing  their  motion 
was  granted,  held:  (a)  The  court  did  not  err 
in  dismissing  the  executors  as  parties  defend- 
ant in  their  individual  capacity,  to  the  cross- 
petition,  (b)  Nor  in  dismissing,  as  a  party  de- 
fendant to  the  cross-petition,  the  other^istributee 
referred  to.  The  fact  that  this  distributee  had, 
in_  connection  with  the  prayer  that  she  be  dis- 
missed from  the  case  upon  the  ground  of  nonres- 
idence, prayed  that  the  restraining  order  which 
had  formerly  been  granted  as  against  her  be 
dissolved,  was  not  such  an  appearance  as  gave 
the  court  jurisdiction  over  her,  as  the  dissolving 
of  that  restraining  order  was  a  necessary  in- 
cident to  her  dismissal  from  the  case. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent  Dig.  §§  42-62 ;  Dec  Dig.  «=>9 ;  Execu- 
tors  and  Administrators,  Cent  Dig.  {f  2344- 
2349;  Dec.  Dig.  «=»525;  Judgment,  Cent  Dig. 
§§  22,  24;  Dec.  Dig.  «=9l((.l 

2.  Injunction  «=»192— Relief— Gbourds. 

All  three  of  the  persons  referred  to,  having 
been  dismissed  as  parties  to  the  case  as  individ- 
uals, there  was  no  error  in  refusing  the  injunc- 
tive relief  sought  in  the  cross-petition. 

[Ed.  Note.— For  other  cases,  see  Injunction; 
Cent  Dig.  |  412 ;   Dec.  Dig.  «=>192.] 

Error  from  Superior  Court,  Richmond 
County;   H.  C.  Hammond,  Judge. 

Suit  by  F.  E.  Fleming  against  J.  W.  Sibley 
and  others,  who  filed  a  cross-petition,  to 
which  plaintiff  also  filed  a  cross-petition  seedl- 
ing to  make  other  persons  parties  In  their  in- 
dividual capacity.  Defendants'  motion  to  be 
stricken  as  parties  was  granted,  and  plaintiff 
brings  error.    Affirmed. 

Wm.  H.  Fleming,  of  Augusta,  for  plaintiff 
in  error.  Callaway,  Howard  &  West,  Boykln 
Wright,  and  Irwin  Alexander,  all  of  Augusta, 
foj  defendants  in  error. 

BBCK,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 
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KEHOB  IRON  WORKS  v.  ROURKB. 

{No.  491.) 

(Supreme  Court  of  Georgia.     Aus.  10,  19150 

(Byllabut  (y  the  Court.) 
Vebdiciv- DiBBcnow— Pbopbiett. 

The  verdict  was  properly  directed. 

Error  from  Superior  Court,  Chatham  Conn- 
ty;  W.  G.  Charlton,  Judge. 

Action  between  the  Kehoe  Iron  Works  and 
John  Rourke.  There  was  a  Judgment  for  the 
latter,  and  the  former  brings  error.  Af- 
firmed. 

O'Byme,  Hartridge  &  Wright,  of  Savan- 
nah, for  plaintiff  in  error.  Osborne  &  £<aw- 
rence  and  John  Rourke,  Jr.,  all  of  Savannah, 
for  defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(14S  OtL.  802) 

PRITCHBTT  V.  STUBBS  et  al. 
(Supreme  Court  of  Georgia.     Aug.   18,  1915.) 

^  (Spllahus  6»  thf  Court.) 

evidxnck  €=>448— docuhentaby  evidencb— 

Pabol  Bvidenck  Rule. 

The  written  contracts  on  which  the  cause 
of  action  was  predicated  were  unnmbiguouB ; 
and  the  court  erred  in  allowing  parol  evidence 
to  explain  the  Intention  of  the  parties,  and  in 
charging  the  jury  with  reference  to  the  effect 
of  Buch  evidence  on  the  contracts. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  2066-2082,  2084 ;  Dec.  Dig.  <S=> 
448.] 

Brror  from  Superior  Court,  Iiaurens  (boun- 
ty;  W.  W.  Larsen,  Judge. 

Action  by  Maude  S.  Pritchett  against  L.  Q. 
Stubbs  and  others.  There  was  a  judgment 
for  plaintiff  for  an  insufficient  amount,  and 
she  brings  error.    Reversed. 

Mrs.  Ella  Tucker  Stubbs  died  intestate, 
leaving  as  her  heirs  at  law  her  husband, 
John  M.  Stubbs,  and  four  children.  She  own- 
ed, at  the  time  of  her  death,  35  acres  of  land 
in  the  city  of  Dublin.  John  M.  Stubbs  ac- 
quired the  interest  of  all  of  his  children,  ex- 
cept Mrs.  Maude  S.  Pritchett.  He  remarried, 
and  died  In  1907  intestate,  leaving  as  his 
heirs  at  law  his  widow,  Mrs.  V.  L.  Stubbs, 
and  bis  children,  U  Q.  Stubbs,  Mra  Ethel  S. 
Stanley,  and  Mrs.  Maude  S.  Pritchett.  His 
widow  and  L.  Q.  Stubbs  qualified  as  admin- 
istrators on  his  estate.  On  March  5,  1908, 
an  agreement  was  entered  into  between  the 
administrators  of  the  estate  and  the  heirs, 
wherein  it  was  recited: 

"Whereas  it  appears  that 'it  would  be  to  the 
interest  of  all  parties  concerned  to  allow  said 
administrators  to  administer  the  above-described 
real  estate,  and  administer  the  same  as  the 
estate  of  the  said  John  M.  Stubbs,  it  is  hereby 
agreed  between  Mrs.  V.  Ij.  Stubbs  nnd  h.  Q. 
Stubbs  as  administrators  of  John  M.  Stubbs 
and  also  as  heirs  at  law  of  John  M.  Stubbs,  and 
Mrs.  Maude  S.  Pritchett  as  heir  at  law  of 
Mrs.  1311a  Tucker  Stubbs  and  also  as  heir  at 
law  of  John  M.  Stubbs,  nnd  Mrs.  H.  M.  Stan- 


ley as  heir  at  law  of  John  M.  Stubbs,  that :  (1) 
Mrs.  Maude  8.  Pritchett,  upon  conditions  here- 
inafter specified,  hereby  agrees  and  aliowa  the 
said  administrators  of  John  M.  Stubbs  to  take 
charge  of  and  administer  her  one-fifth  interest, 
undivided,  in  the  estate  of  said  Mrs.  Ella  Tuck- 
er Stubbs,  as  above  described,  the  same  to  be 
administered  as  if  it  was  the  property  of  the 
estate  of  John  M.  Stubbs.  (2)  For  said  one-fifth 
undivided  interest  of  Mrs.  Maude  S.  Pritchett 
in  and  to  the  land  hereinbefore  described,  Mn. 
V.  L.  Stubbs  and  I^.  Q.  Stubbs,  administrators 
of  John  M.  Stubbs,  and  heirs  at  law 
of  John  M.  Stubbs,  the  same  being  approved 
and  agreed  to  by  Mrs.  H.  M.  Stanley  as  heir 
at  law  of  John  M.  Stubbs,  hereby  agrees  to 
pay  to  the  said  Mrs.  Maude  S.  Pritchett,  inde- 
pendent of  her  interest  as  heir  at  law  of  Joan 
M.  Stubbs,  the  sum  of  nine  thousand  and  five 
hundred  (9,500)  dollars,  same  to  be  paid  out 
of  the  proceeds  of  the  first  sale  of  any  of  the 
property  hereinbefore  described,  and  before  any 
other  claims  are  paid,  and  continuously  until 
the  nine  thousand  five  hundred  (9,500)  dollars 
has  been  fully  paid,  and,  if  said  sum  is  cot 
fully  paid  by  C>ctober  15,  1008,  to  par  said  Mrs. 
Maude  S.  Pritchett  from  said  date,  October  13, 
1008,  until  paid,  interest  on  the  amount  tlien 
unpaid,  at  the  rate  of  eigtit  per  cenL  per  annum. 
It  is  further  agreed  that  said  administrators 
shall  not  charge  any  commission  on  said  sum. 
nine  thousand  five  hundred  (9,500)  dollars." 

Subsequently  to  the  agreement,  the  widow 
applied  for  a  second  and  third  year's  support, 
and  the  administrators  applied  for  leave  to 
sell  the  real  estate  of  their  intestate.  Cave- 
ats to  both  applications  were  interimsed  by 
Mrs.  Stanley.  On  September  10,  1910,  the 
parties  to  the  first  agreement  entered  into  a 
second  written  agreement,  by  the  terms  of 
which  the  vt'idow  was  to  receive  a  certain 
amount  as  her  second  and  third  year's  sup- 
port, and  Mrs.  Stanley  was  to  withdraw  and 
dismiss  her  objections  to  the  sale  and  to  the 
allowance  of  the  year's  support;  and  the 
cost  of  the  litigation,  exclusive  of  attorney's 
fees,  was  to  be  paid  as  a  part  of  the  admin- 
istration of  the  estate.  The  fifth  paragraph 
of  this  agreement,  after  reciting  that  "the  ad- 
ministrators having  already  divided  the  real 
estate  of  said  estate  which  lies  within  the 
city  of  Dublin,  into  lots,  and  tiavliig  platted 
the  same,"  contained  an  elaborate  agreement 
for  the  partition  of  the  entire  35  acres  and 
for  the  sale  of  some  of  the  lota.  The  eighth 
paragraph  was  as  follows: 

"The  first  moneys  realized  from  the  sale  of 
property  of  the  estate  except  the  sale  of  any 
one  or  more  of  the  four  loto  mentioned  above, 
shall  be  applied  in  discharge  of  the  indebted- 
ness of  said  administrators  to  Mrs.  Maude  S. 
Pritchett  under  certain  contract  to  pay  her 
nine  thousand  five  hundred  (9,500)  dollars  prin- 
cipal, in  settlement  of  her  interest  in  the  es- 
tate of  her  mother,  Mrs.  Ella  Tucker  Stubbs; 
and  next  to  a  discharge  pro  rata  of  the  other 
indebtedness  of  the  estate." 

It  was  stipulated  in  the  tenth  paragraph 
that: 

"It  is  distinctly  understood  and  agreed  that 
from  the  date  of  this  agreement  that  all  pml'- 
erty  bulonging  to  said  estate  is  vested  in  the 
administrutors  with  the  right  to  sell  at  pub- 
lic or  private  sale,"  etc. 

Certain  property  of  the  estate  was  sold. 
and  from  the  proceeds  of  the  sale  the  ad- 
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mlnistratoTS  tendered  to  Mrs.  Prltchett  ?9,- 
500,  as  being  tbe  amount,  under  the  second 
agreement,  tbat  she  was  entitled  to  receive 
as  the  purchase  price  of  her  Interest  In  her 
mother's  estate.  The  tender  was  declined  on 
the  ground  that  she  was  entitled.  In  addi- 
tion to  the  sum  tendered,  to  Interest  there- 
on at  8  per  cent,  from  October  16,  1908,  ac- 
cording to  the  terms  of  the  original  agree- 
ment, wherein  she  consented  that  her  interest 
might  be  administered  by  the  administrators 
of  her  father  aa  his  estate.  The  suit  is 
brought  to  recover  the  $9,500  and  interest  at 
8  per  cent  from  October  15,  1908.  The  court 
ruled  that  the  eighth  paragraph  of  the  sec- 
ond contract  was  ambiguous,  and  allowed 
parol  testimony  to  show  that  the  parties  In- 
tended that  no  interest  was  to  be  paid  on 
the  $9,500.  It  appeared  that,  after  the  tender 
of  the  principal  sum  to  the  plaintiff,  the  de- 
fendants deposited  the  same  in  a  bank.  The 
jury  returned  a  verdict  for  the  plaintiff  for 
the  principal  sum  of  $9,500,  with  interest  at 
the  rate  received  on  the  deposit,  less  the 
taxes.  The  plaintiff  moved  for  a  new  trial, 
whldi  was  refused,  and  she  excepted. 

Hlnes  &  Jordan,  of  Atlanta,  and  M.  H. 
Blackshear,  of  Dublin,  for  plaintiff  In  error. 
J.  H.  Hall,  of  Macon,  and  Davis  &  Sturgis,  of 
Dublin,  for  defendants  In  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  ITie  parol  evidence  rule  precludes  in- 
quiry Into  the  intention  of  the  parties  to 
an  unambiguous  written  Instrument  The 
court  was  of  the  opinion  that  the  second  con- 
tract between  the  parties  was  ambiguous  as 
to  the  payment  of  interest  to  Mrs.  Prltchett 
upon  the  sum  agreed  to  be  paid  for  her  share 
in  her  mother's  estate.  Parol  evidence  was 
allowed  to  show  the  Intention  of  the  parties, 
and  the  Jury  were  instructed  concerning  its 
effect;  and  these  irullngs  are  the  subject- 
matter  of  the  exceptions.  We  do  not  think 
that  the  second  contract  Is  ambiguous,  or 
discloses  an  intent  that  it  was  Intended  to 
eupersede  the  first  On  the  contrary,  the 
eecond  contract  is  both  supplementary  to  and 
complementary  of  the  first  The  purpose  of 
both  contracts  was  to  Include  in  the  admin- 
istration of  John  M.  Stubb's  estate  the  one- 
fifth  share  of  Mrs.  Prltchett,  inherited  from 
ber  mother.  In  the  first  contract  the  admin- 
istrators and  heirs  of  John  M.  Stubbs  agreed, 
In  consideration  of  Mrs.  Pritchett's  permit- 
ting her  one-fifth  share  in  the  land  which  she 
inherited  from  her  mother  to  be  administered 
as  a  part  of  the  estate  of  her  father,  John  M. 
Stubbs,  to  pay  to  her  the  sum  of  $9,600  and 
interest  on  the  whole  or  any  part  unpaid  after 
October  15,  1908.  It  was  by  virtue  of  this 
contract  that  the  administrators  took  charge 
of  Mrs.  Pritchett's  share  in  her  mother's  es- 
tate, and  administered  it  as  t>elonglng  to  her 
father's  estate.  The  second  contract  could 
not  be  a  full  substitute  for  the  first,  for  the 
obvious  reason  that  it  did  not  purport  to  con- 


tain any  agreement  by  which  the  estate  of 
John  M.  Stubbs,  or  his  administratoi'S,  ac- 
quired titie  to  this  undivided  one-fifth  Inter- 
est of  Mrs.  Prltchett  Moreover,  the  second 
contract  bears  internal  evidence  that  its  cove- 
nants rest  upon  the  existence  of  the  first  It 
is  recited  in  the  fifth  paragraph  that  the  ad- 
ministrators had  made  a  partition  of  the  en- 
tire 35  acres.  This  division  was  predicated 
upon  the  basis  that  the  estate  of  John  M. 
Stubbs  owned  the  Dublin  land  as  an  entirety. 
The  eighth  paragraph  refers  to  an  Indebted- 
ness to  Mrs.  Pritchett  under  the  first  con- 
tract; that  is,  the  obligation  to  pay  the 
money  issuing  out  of  the  first  contract  The 
promise  of  the  dghth  paragraph  is  to  pay 
the  indebtedness  arising  under  the  first  con- 
tract which  was  described  by  stating  the 
principal  of  that  indebtedness.  Under  the 
plain  and  unambiguous  contracts,  Mrs.  Prltch- 
ett is  entltied  to  be  paid,  for  her  share  in 
her  mother's  estate,  $9,500  principal,  and  in- 
terest on  so  much  of  the  principal  aa  was 
unpaid  on  October  16,  1008,  from  that  date 
at  the  rate  of  8  per  cent  per  annum.  The 
court  erred  in  allowipg  parol  evidence,  and 
in  charging  the  Jury  with  reference  to  its 
effect  on  the  contracts. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

cut  Qa.  U) 
CENTEAL  OP  GEORGIA  BY.  CO.  t. 

SWANN. 

(Supreme  Court  of  (Georgia.     Aug.  10,  1915.) 

(Svllalv*  ly  the  Court.) 

1.  Tbiai.      *=»236— Instbuctiohb— "Pkkpon- 
debance   of  evidence." 

In  all  civil  cases  the  issues  are  to  be  de- 
termined according  to  the  "preponderance  of  evi- 
dence," by  -which  is  meant  that  superior  weieht 
of  evidence  which,  while  not  enough  to  wholly 
free  the  mind  from  a  reasonable  doubt,  is  yet 
Bufficient  to  incline  a  reasonable  and  impar- 
tial mind  to  one  side  of  tlie  issue  rather  than  to 
the  other.    Civ.  Code  1910,  !§  5730,  5731. 

(a)  Accordingly,  on  the  trial  of  an  action 
against  a  railroad  company  by  a  mother  for 
the  homicide  of  her  child,  the  charge,  "If,  after 
the  plaintiff  has  shown  her  dependence  upon  her 
son  and  his  killing  by  the  defendant's  tram,  the 
evidence  leaves  the  matter  in  such  doubt  that 
you  are  unable  to  say  from  the  evidence  in 
the  case  whether  the  railroad  company  was  at 
fault  as  complained  of,  or  not.  as  above  ex- 
plained to  you,  then  the  burden  would  not 
have  been  carried,  and  you  should  find  the  is- 
sue of  such  negligence  against  the  railroad 
company,"  was  erroneous  on  the  ground  that 
it  ignored  the  rule  of  law  providing  for  the 
determination  of  issues  upon  a  preponderance 
of  evidence.  Central  of  Georgia  By,  Co.  v. 
Stiles.  139  Ga.  49,  76  S.  E.  670. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  539-541.  543-548,  651;  Dec.  Dig.  <8=» 
236. 

For  other  definitions,  see. Words  and  Phrases, 
First  and  Second  Series,  Preponderance.] 

2.  Instbuctions— Neoessitt    of  Beview. 

Other  grounds  of  the  motion  for  new  trial, 
which  contain  excerpta  from  the  charge,  ore 
without  merit  and  not  of  such  character  as  to 
require  elalwration. 


«=»For  other  cases  see  same  topic  and  KBY-NUMBBR  la  all  Key-Numbered  Clgesta  and  Indexes 


Digitized  by 


v^oogle 


1002 


85  SOUTHEASTEBN  REPORTER 


(Ga. 


3.  Pboof— Sufficiency— Revibw. 

As  the  evidence  ma?  not  be  the  same  on 
another  trial,  no  decision  will  now  be  made  as 
to  the  sufficiency  of  the  evidence  to  support 
the  verdict 

Error  from  Superior  Court,  Washington 
County;  B.  T.  Rawlings,  Judge. 

Action  by  Naomi  Swann  against  the  Cen- 
tral of  Georgia  Railway  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Saffold  &  Jordan,  of  Swalnsboro,  for  plain- 
tiff In  error.  S.  H.  Sibley,  of  Union  Point, 
and  J.  Hlnea  Wood,  of  SandersvUle,  for  de- 
fendant In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


a**  Cte.  10)  I 

THOMPSON  V.  CITIZENS'  BANK. 
(No.  486.) 

(Supreme  Court  of  Georgia.    Aug.  10,  1916.) 

rByVahu*  (y  the  Court.) 

1.  Notes  —  Actions  —  Mattkbs   in    Contbo- 

VEBST.    • 

A  bank  having  suffered  a  loss  cauwng  a 
deficit  in  its  cajrital,  the  stockholders  entered 
into  an  agreement  with  the  bank  to  the  effect 
that  each  shareholder  should  execute  to  the 
bank  bis  promissory  note  for  the  face  value 
of  each  share  of  stock  held  by  him,  and  that,  if 
any  part  of  the  money  so  lost  t»  the  bank  should 
be  recovered  by  it,  the  amount  thereof  should 
be  credited  pro  rata  on  the  several  notes  exe- 
cuted by  the  stockholders.  In  pursuance  of 
this  agreement,  the  shareholders  executed  their 
several  promissory  notes.  Subsequently,  when 
the  bank  brought  suit  on  one  of  the  notes,  the 
defendant  pleaded  the  contract  above  mention- 
ed, and  alleged  that  the  bank  had  collected  stat- 
ed amounts  of  the  deficit,  that  the  proportion 
thereof  due  defendant  under  the  agreement  was 
sufficient  to  reduce  his  liability  to  a  stated 
amount,  and  that  he  tendered  the  balance. 
Held: 

The  controversy  was  between  the  bank  and 
the  maker  of  the  note,  no  question  involving 
the  rights  of  creditors  and  third  persons  being 
involved. 

2.  CoNTBACTS    «=>245— Meboeb    in    Subse- 
quent Note. 

The  note  did  not  purport  to  express   the 

entire   antecedent    contract    out    of    which    it 

sprang,  and  the  latter  was  not  merged  into  It. 

[Ed.  Note.— For  other  cases,   see  Contracts, 

Cent.  Dig.  H  1129.  1130;    Dec.  Dig.  <S=245.i 

3.  Evidence   ^=>  442— Pbiob  Aqbeeiients  — 
Pabol. 

It  was  error  to  strike  so  much  of  the  plea 
of  the  defendant  as  set  up  the  matters  rder- 
red  to  in  the  preceding  note. 

[Ed.  Note. — For '  other  cases,  see  Evidence, 
Cent  Dig.  {S  lS74r-1897;   Dec  Dig.  i8s»442.J 

4.  Evidence     «=»444— Parol— Con ditionai. 

LlABIUTZ. 

So  much  of  the  amendment  to  the  plea  as 
sought  to  set  up  an  agreement  that  the  note  was 
not  to  be  an  asset  of  the  bank,  being  con- 
tradictory to  the  terms  of  the  note,  does  not 
set  forth  a  good  defense. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  Si  1929-1944,  2049;  Dec.  Dig.  «=s 
444.] 

Fish,  C.  J.,  and  Hill,  J.,  dissenting. 


Error  from  Superior  Court,  Emanud 
County;  B.  T.  Rawlings,  Judge. 

Action  by  the  Citizens'  Bank  against  Ar- 
thur Thompson.  There  was  a.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Saffold  &  Jordan,  of  Swalnsboro,  for  plain- 
tiff in  error.  Smith  &  Kirkland,  of  Swalns- 
boro, for  defendant  In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  'except  FISH,  C.  J.,  and 
HILL,  J.,  dissenting.  An  absolute,  uncondi- 
tional promissory  note  cannot  be  changed 
Into  a  conditional  obligation  by  parol  evi- 
dence, in  the  absence  of  fraud,  accident,  or 
mistake.  Haley  v.  Evans,  60  6a.  157,  and 
cases  dted;  Stripling  v.  Holton,  68  Ga.  821, 
and  cases  cited;  Johnson  v.  Nlsbet,  137  Ga. 
150,  72  S.  E  916. 

a«  Qa.  SK) 
SAMPLES  V.   GEORGIA  &  F.   RY.  OO. 
(Supreme  Court  of  Georgia.     Aug.  13.  1915.) 

(SvUabus  by  the  Court.) 

1.  Cabbiers   €=>254— Caebiaqe    or   Pas8e:«- 
OEBS— Retubn  Tickets. 

Where  a  railway  company  sold  a  ticket 
from  one  point  to  another,  with  a  coupon  at- 
tached for  a  return  passage  to  the  starting  point, 
at  a  less  rate  than  the  regular  fare,  it  bad  the 
right  to  make  a  reasonable  regulation  limit- 
ing the  time  within  which  the  coupon  for  the  re- 
turn passage  might  be  used;  and  if  the  pur- 
chaser, after  the  expiration  of  the  limit  of  time 
specified  on  the  face  of  the  coupon  for  its  use 
for  return  passage,  boarded  a  train  of  the  ccun- 
pany  and  tendered  the  coupon  in  payment  for 
transportation,  refusing  to  pay  the  full  fare,  bat 
offering  to  pay  something  In  addition  to  the  tick- 
et, the  company  had  the  right  to  eject  such 
person  from  the  train,  and  the  exercise  of  that 
right  in  a  proper  manner  and  at  a  proper  place 
furnished  no  cause  of  action  against  it 

[EJd.  Note. — For  other  cases,  see  Carriers. 
Cent  Dig.  H  1020-1026;    Dec.  Dig.  «=3254.] 

2.  Cabbiebs  $=9363— Cabbiaqe   of   Passen- 
gers—Ejection. 

Where  a  person  without  a  tldcet  author- 
izing him  to  ride  upon  a  train  enters  it  and 
refuses  to  pay  the  proper  fare,  he  may  be 
ejected ;  and,  as  a  general  rule,  the  carrier  is 
not  required  to  consult  the  mere  convenience 
of  such  person  in  regard  to  the  location,  but 
may  Atop  the  train  and  eject  him  at  once.  Nev- 
ertheless this  must  be  done  without  the  use 
of  unnecessary  force  and  in  a  decorous  manner; 
and  there  may  be  special  circumstances  as  to 
time,  place,  sex.  or  infirmity  of  the  person,  or 
the  like,  which  would  render  the  ejection  at  a 
particular  place  or  in  a  particular  manner  im- 
proper and  cause  the  carrier  to  be  liable  for 
damages  arising  therefrom. 

[Ea.  Note.— For  other  cases,  see  Cariien, 
Cent  Dig.  §{  1445,  1446 ;  Dec.  Dig.  «=3SC3.] 

Error  from  Superior  Court,  Ehnanuel  Coun- 
ty; B.  T.  Rawlings,  Judge. 

Action  by  Mrs.  Fannie  T.  Samples  against 
the  Georgia  &  Florida  Railway  Company. 
There  was  a  Judgment  for  defendant,  aiMl 
plaintiff  brings  error.    Reversed. 

Mrs.  Fannie  T.  Samples  brought  suit 
against  the  Georgia  &  Florida  Railway  Com- 
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pany,  alleging  In  substance  as  follows:  On 
Heceniber  31,  1911,  she  purchased  from  the 
agent  of  the  defendant  company  at  MlUen, 
Ga.,  a  ticket  from  Mlllen  to  Stllliaore,  with 
a  coupon  attached  thereto  for  a  return  trip. 
The  coupon  Insured  her  return  from  Still- 
more  to  Mlllen  at  any  time  until  January  8, 
1912.  It  was  sold  to  her  at  a  reduced  rate, 
the  full  fare  from  Mlllen  to  StlUmore  and  re- 
turn being  $1.90,  and  she  having  paid  for  the 
ticket  $1.50.  She  took  passage  on  the  train 
of  the  defendant  from  Mlllen  to  Stillmore 
on  December  31, 1911,  and  presented  her  tick- 
et to  the  conductor,  who  detached  the  ticket 
and  returned  the  coupon  to  her,  and  she  was 
transported  to  StUlmore.  On  January  11, 
1912,  she  boarded  the  train  of  the  defendant 
at  Stillmore,  in  order  to  return  to  Mlllen.  In 
a  few  moments  after  starting,  the  conductor 
called  for  her  ticket,  and  she  presented  the 
coupon  to  him.  He  refused  to  accept  it,  and 
demanded  that  she  pay  fuU  fare  from  istlll- 
more  to  Mlllen,  amounting  to  90  coits,  and 
told  her  that  unless  she  paid  it  he  would 
eject  her  from  the  train.  She  oifered  to  pay 
the  difference  between  the  reduced  fare  which 
she  bad  paid  for  the  ticket  and  coupon  and 
the  full  fare  from  Mlllen  to  Stillmore  and 
return,  being  40  cents ;  but  this  was  declined. 
He  also  refused  to  repay  to  the  plaintiff  the 
amount  paid  by  her  for  the  ticket  In  excess 
of  the  fare  from  Mlllen  to  Stillmore,  amount- 
ing to  65  cents.  She  asked  him  to  carry  her 
to  Mlllen,  and  stated  that  If  the  agent  at 
that  point  would  not  accept  the  40  cents, 
which  she  offered  to  pay,  she  would  pay  the 
full  fare;  but  this  was  declined  by  the  con- 
ductor. She  then  requested  that  the  conduc- 
tor, if  he  intended  to  eject  her,  put  her  off 
at  Oak  Grove  church,  at  a  public  crossing 
about  a  mile  from  Stillmore.  Instead  of  do- 
ing so,  he  carried  her  on  across  the  Canoochee 
river  about  four  mUes  from  Stillmore,  and 
put  her  off  In  the  woods  two  or  three  miles 
from  any  residence.  He  ejected  her  In  an 
abrupt  and  vindictive  manner,  saying,  "Come, 
get  out  of  here,"  in  a  loud,  boisterous,  scold- 
ing, and  commanding  tone,  without  any  prov- 
ocation therefor,  and  took  her  by  the  arm 
and  forced  her  from  the  train  in  the  woods. 
She  was  thus  forced  to  walk  a  distance  of 
200  or  300  yards  across  the  Canoochee  river 
on  a  trestle,  that  being  the  only  way  to  get 
to  any  one  she  knew,  or  to  any  convenient 
and  safe  point;  and  she  was  compelled  to 
walk  3  or  4  miles.  She  was  subjected  to  great 
bumlUation,  and  was  caused  great  mental  pain 
and  anguish,  and,  by  reasbn  of  the  weather 
being  very  cold,  and  her  Journey  perilous  and 
fatiguing,  the  shock  was  so  severe  that  it 
produced  nervous  prostration  and  caused  her 
great  physical  pain  and  suffering.  The  court 
dismissed  the  petition  on  general  demurrer, 
and  the  plaintiff  excepted. 

Williams  &  Bradley,  of  Swainsboro,  for 
plaintiff  in  error.  Saffold  &  Jordan,  of 
Swainsboro,  for  defendant  in  error. 


LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  1.  In  selling  a  ticket  with  a 
coupon  for  return  passage  to  the  initial  point, 
a  railroad  company  may  fix  a  reasonable  lim- 
itation as  to  the  time  within  which  such  cou- 
pon must  be  used.  Southern  Railway  Co.  v. 
Watson,  110  Ga.  681,  36  S.  EX  209.  If,  under 
a  reasonable  regulation  of  the  company,  the 
limitation  as  to  the  time  within  which  the 
coupon  could  be  used,  expressed  on  the  face 
of  the  coupon,  had  expired,  and  the  purchas- 
er nevertheless  boarded  the  train,  sought  to 
use  the  expired  coupon  for  transportation, 
and  declined  to  pay  the  full  fare  of  one  with- 
out a  ticket,  the  company  had  a  right  to  eject 
her  from  the  train,  and  the  fact  of  such  ejec- 
tion furnished  her  no  cause  of  action.  South- 
em  -Railway  Co.  v.  Howard,  111  Ga.  842,  36 
S.  E.  213.  The  plaintiff  had  no  right  to  use 
the  coupon,  which  showed  on  its  face  that  it 
had  expired,  in  payment  or  part  payment  of 
fare  for  her  return  passage  from  Stillmore 
to  Mlllen.  Her  offers  to  pay  less  than  the 
full  fare  between  those  points,  and  to  pay 
full  fare  if  the  conductor  would  carry  her  to 
her  destination  and  the  agent  at  that  point 
should  decline  to  accept  the  amount  which 
^he  was  willing  to  pay,  gave  her  no  right  to 
remain  upon  the  train.  The  return  coupon 
whldi  she  had  purchased  had  expired,  and 
she  knew  it.  She  was  in  the  position  of  one 
who  boards  a  train  without  a  ticket,  for  the 
expired  coupon  was  no  ticket  giving  her  any 
right  of  passage.  So  far  therefore  as  the 
suit  was  based  upon  the  fact  of  ejection  of 
the  plaintiff  from  the  train,  it  was  demurra- 
ble. 

[2]  2.  The  next  Question  is  whether  the  al- 
legations as  to  the  manner  and  place  of  the 
ejection  set  out  a  cause  of  action.  In  South- 
ern Railway  Co.  v.  Watson,  supra,  it  was  held 
that  if  the  time  within  which  a  ticket  could 
be  used  was  limited  by  a  reasonable  regula- 
tion of  the  carrier,  and  if  after  the  expira- 
tion of  such  limit  the  holder  entered  a  train 
and  tendered  the  expired  ticket  for  transpor- 
tation, and  refused  to  pay  fare,  he  could  be 
ejected  from  the  train  "in  a  decorous  and 
proper  manner  by  the  conductor."  In  2 
Hutchinson  on  Car.  (3d  BH.)  i  1062,  it  is 
said  that  a  passenger  who  refuses  to  obey 
a  reasonable  regulation  of  the  carrier  for- 
feits his  right  to  be  carried,  and  at  once  puts 
himself  in  the  condition  of  an  intruder,  and 
may  be  ejected  at  any  point  upon  the  car- 
rier's route  at  which  he  may  choose  to  put 
him  off ;  and  that  a  railway  carrier  need  not 
delay  the  removal  until  the  train  reaches  a 
station,  but  may  stop  and  expel  him  at  once. 
In  some  states  there  are  statutes  as  to  the 
place  at  which  the  ejection  may  take  place. 
In  section  1063  it  Is  said  that,  even  in  the 
absence  of  a  statute,  regard  must  be  had  for 
the  age,  sex,  and  condition  of  the  passenger, 
and  the  circumstances,  such  as  the  state  of 
the  weather,  time  of  day,  condition  of  the 
country,  etc.,  for  he  must  not  be  ejected  at 
an  unreasonably  unsuitable  place  or  time; 
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and  tbat  female  i>assengers,  and  passengers 
who  are  sick  or  Buffering  from  some  mental 
or  physical  Infirmity,  cannot  be  ejected,  at 
times  or  places  where  the  carrier  should 
know  that  their  sex  or  condition  would  es- 
pecially expose  them  to  Insult  or  Injury.  In 
section  1084  It  la  declared  that,  In  general,  It 
may  be  said  that  while  the  carrier  may  not 
be  required  to  pay  regard  to  the  mere  c<m- 
venlence  of  the  passenger,  when  he  has  for- 
feited his  right  to  be  carried  by  his  miscon- 
duct or  refusal  to  comply  with  his  regula- 
tions, the  carrier  cannot  eject  him  in  such 
manner  as  to  endanger  his  safety,  as  by  eject- 
ing him  while  the  train  is  in  motion,  or  in 
a  dangerous  place,  without  liability  for  the 
consequences.  To  this  the  author  adds  that 
the  carrier  cannot  use  more  force  than  may 
be  necessary,  and  that.  If  unnecessary  vio- 
lence be  used,  it  will  be  no  defense  that  the 
passenger  has  offended  against  the  reason- 
able rules  of  the  carrier,  and  has  thereby 
subjected  himself  to  the  carrier's  right  to 
expel  him.    And  it  is  said  that: 

"Not  only  the  unnecessary  force,  but  any  ,cir- 
cumstanccs  of  insult  or  indignity  in  the  manner 
of  ezpidsion,  may  be  shown  in  an  action  by 
the  passenger." 

See,  also,  ElUott  on  Railroads  (2d  Ed.)  §{ 
16&8, 1637. 

In  Jadcson  t.  Alabama,  etc.,  R.  Co.,  76 
Miss.  703,  25  Sooth.  353,  a  female  took  pas- 
sage on  a  train  at  night  at  a  flag  station, 
without  procuring  a  ticket,  as  there  was  no 
ticket  office  at  that  place,  but  believing  that 
she  had  more  money  than  was  requisite  to 
pay  her  fare  to  her  destination.  Soon  after 
the  train  had  left  the  flag  station,  the  plain- 
tiff was  aiHiroached  by  the  conductor  and 
requested  to  pay  her  fare.  She  vainly 
searched  for  the  money  which  she  bad  on 
her  i)er8on  when  she  boarded  the  train,  and 
Informed  the  conductor  that  she  had  lost  It  In 
getting  on  the  train  or  after  doing  so.  Fail- 
ing to  find  it,  she  was  immediately  ejected 
from  the  train  at  a  point  about  one  mile  east 
of  the  flag  station  and  about  three  miles  west 
of  the  next  station.  The  night  was  dark, 
cold,  and  rainy;  and  the  place  of  her  ejection 
was  in  a  swamp,  with  water  on  the  sides  of 
the  track  and  remote  from  any  habitation. 
She  urged  the  conductor  not  to  eject  her 
there,  but  without  avail.  She  made  her  way 
back  on  foot  to  the  flag  station,  and,  finding 
no  one  there,  and  no  place  of  shelter,  she  con- 
tinued ber  walk  to  her  father's  house,  three 


or  four  miles  away.  As  a  result  she  became 
sick.  It  was  held  that  the  declaration  stated 
a  cause  of  action.    The  court  said: 

"The  question  is  not  whether  a  railway  com- 
pany has  the  right  to  eject  one  from  its  tralcs 
who  has  neither  a  ticket  nor  the  means  of 
paying  fare.  That  is  universally  conceded.  The 
question  is  whether,  at  the  time  and  place  and 
under  the  circumstances,  the  right  of  ejection  in 
this  instance  was  properly  exercised." 

In  the  case  at  bar  the.  company  bad  the 
right  to  eject  the  plaintiff  from  its  train. 
But  It  could  not  do  this  without  regard  to 
the  place  where  or  the  manner  in  wblcb  it 
was  done.  It  was  alleged  that,  when  the 
conductor  Informed  the  plalntUf  tbat  he 
would  have  to  eject  ber  unless  she  paid 
full  fare,  she  requested  tbat  be  would  put  ber 
off  at  a  public  crossing  al>out  a  mile  from  the 
starting  point,  but  that.  Instead  of  doing  so, 
he  carried  ber  three  or  four  miles  from  the 
point  from  wlilch  she  started,  crossing  a 
river,  and  put  her  off  In  the  woods  two  or 
three  miles  from  any  residence;  tbat  ebe 
was  thereby  forced  to  walk  across  the  river 
on  a  trestle,  a  distance  of  200  or  300  yards, 
and  to  walk  In  all  tbree  or  four  miles 
through  a  country  unknown  to  her,  she  be- 
ing a  resident  of  another  state ;  tbat  the 
manner  of  the  conductor  was  abrupt:  that  in 
a  loud,  boisterous,  scolding,  and  commanding 
tone,  without  any  provocation,  be  Command- 
ed her  to,  "Come,  get  out  of  here,"  and  took 
ber  by  the  arm  and  forced  ber  from  the 
train;  that  the  plaintiff  was  furtber  sub- 
jected to  great  humiliation  and  caused  great 
mental  anguish  and  pain;  and  that,  by  rea- 
son of  the  weather  being  cold,  and  ber  Jour- 
ney on  foot  being  i)erilous  and  fatiguing,  the 
shodc  was  so  severe  tbat  it  produced  nervous 
prostration,  and  caused  ber  great  physical 
pain  and  suffering.  These  allegations  w«« 
sufficient  to  show  that  the  right  of  ejection, 
was  exercised  in  an  improper  manner  and 
at  an  improper  place,  and  they  were  not  sub- 
ject to  general  demurrer.  Accordingly,  it 
was  error  to  dismiss  the  action  on  such  de- 
murrer. Under  the  allegations  of  the  peti- 
tion, this  case  Is  not  controlled  by  the  deci- 
sion in  Chapman  v.  Western  Union  Tel.  Co„ 
88  Ga.  763,  15  S.  B.  901,  17  L.  B.  A.  430,  30 
Am.  St  R.  183,  or  Williamson  v.  Central  of 
Georgia  Ry.  Co.,  127  Ga.  125  (4a),  126,  56  S. 
E.  110,  or  similar  rulings. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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DAVIS   T.   STATE.     (No.   542.) 
(Sapreme  Court  of  Georgia.     Aug.  14,  1915.) 

(Syllahua  iy  the  OourtJ 

Eape  «=951— Evidence— Sufficikwct. 

The  Bole  error  complained  of  is  that  the 
verdict  is  without  evidence  to  support  it. 
Thei-e  was  evidence  tending  to  show  that  the 
alleged  victim  was  about  15  years  old.  Her 
father  had  recently  moved  into  the  neighbor- 
hood. The  defendant,  a  married  man,  and  who 
was  unacquainted  with  his  alleged  victim,  was 
eeen  to  enter  the  house.  She  testified  that 
about  8  o'clock  in  the  morning  the  defendant, 
who  was  a  stranger  to  her,  entered  her  home 
when  she  was  alone  and  engaged  in  starching 
clothes,  seized  her,  and  threw  her  on  the  bed, 
and  had  carnal  knowledge  of  her  forcibly  and 
against  her  will.  She  made  no  outcry,  because 
he  choked  her  and  threatened  to  kill  her  if  she 
did.  Upon  accomplishing  the  carnal  act,  he 
left  the  house,  aud  she  immediately  ran  to  the 
house  of  a  neighbor,  about  a  hundred  yards 
away,  to  whom  she  made  complaint.  This 
neighbor  testified  that,  about  15  or  20  minutes 
after  she  saw  the  defendant  enter  the  houB& 
the  alleged  victim  came  screaming  to  her  and 
made  complaint  of  the  defendant's  carnal  as- 
sault. The  mayor  of  the  town  in  which  the 
crime  is  alleged  to  have  been  committed  tes- 
tified that  he  passed  the  scene  of  the  alleged 
crime  between  8  and  9  o'clock,  that  he  saw  sev- 
eral excited  women  and  the  victim,  and  that 
the  victim  repeated  to  him  the  charge  against 
the  defendant.  The  defendant  offered  no  evi- 
dence, and  in  his  statement  to  the  jury  denied 
that  he  was  present  at  the  time  and  place  of 
the  alleged  crime.  Held,  that  the  evidence  is 
sufficient  to  support  the  verdict.  Buchanan  v. 
State,  137  Ga,  774,  74  S.  a  536. 

[Ed.  Note. — ^For  other  cases,  see  Rape,  Cent. 
Dig.  ii  71-77;    Dec.  Dig.  <e=»51.] 

Error  firom  Superior  Court,  Washington 
County;  B.  N.  Hardeman,  Judge. 

John  Davis  was  convicted  of  rape,  and  he 
brings  error.    Affirmed. 

John  R.  Cooper,  of  Macon,  for  plaintiff  in 
error.  R.  Lee  Moore,  Sol.  Gen.,  of  States- 
boro,  Clifford  Walker,  Atty.  Gen.,  and  Mark 
Bolding,  of  Atlanta,  for  the  State. 

EVANS,  P.  J.  Judgment  affirmed.  All 
tbe  Justices  concur. 


(14S  Ge.  849) 

JEFFERS    T.    STATE. 
(Supreme  Court  of  Georgia. 


(No.    544.) 
Aug.   14.  1915.) 


(Syllabui  hy  the  Court.) 
1.  Cbiminal    Law    «=>762— Trial— Instbuc- 

TIONS. 

On  the  trial  of  one  charged  with  rape,  the 
court  instructed  the  jury :  "In  determinmg  the 
issues  of  this  case,  you  will  consider  all  the 
facts  and  circumstances  of  the  case;  the  time 
and  place  where  the  offense  is  charged  to  have 
been  pentetrated;  the  time  that  tbe  complaint 
was  made;  and  the  manner  in  which  it  was 
made;  •  •  •  also,  the  failure  of  the  party 
claiming  to  have  been  injured  to  make  com- 
plaint; the  reason  for  not  complaining  or  the 
reason  for  making  complaint;  the  circumstanc- 
es under  which  the  complaint  was  made. 
Weigh  and  consider  all  the  circumstances  in  de- 
termlniDg,  in  reaching  a  finding  in  this  case. 
If  the  injured  party  failed  to  make  complaint 


at  tbe  first  opportunity,  yon  will  coB«der 
whether  there  was  or  was  not  sufficient  or 
reasonable  cause  or  excuse  for  not  complaining 
at  first,  or  as  soon  as  she  was  likely  to  have 
made  complaint;  if  there  was  no  reasonable 
excuse  for  making  complaint,  that  would  be 
a  circumstance  you  would  consider  in  reaching 
tbe  truth  of  this  transaction,  that  is,  as  to 
whether  it  was  reasonable  or  unreasonable  and 
whether  it  should  have  been  made  earlier  under 
the  circumstances  of  the  case.  But,  should 
you  find  that  the  injured  party  was  a  child 
of  tender  years,  that  also  would  be  a  circum- 
stance that  you  would  consider  with  the  other 
testimony  in  the  case  in  reaching  your  conclu- 
sion in  the  matter."  Held,  that  the  judge  in 
so  instructing  the  Jury  expressed  or  intimated 
his  opinion  as  to  what  had  been  proved,  viz., 
that  the  female  alleged  to  have  been  raped 
made  complaint  that  the  a<<cused  had  committed 
the  offense  upon  her.  Accordingly,  under  the 
mandatory  provisions  of  the  Civil  Code  1910,  | 
4SG3,  the  judgment  must  be  reversed,  and  a 
new    trial   granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1731,  1750,  1754,  1758, 
1759,  1769;    Dec.  Dig.  <S=>762.] 

2.    CORBOBOBATION  —  SXTFFICIKNOT       OT       EVI- 
DENCE. 

The  facts  set  out  in  the  motion  for  a  new 
trial  do  not  require  a  discussion  of  the  ques- 
tion whether  there  was  evidence  corroborating 
that  of  the  female  alleged  to  have  been  raped, 
or  whether  an  omission  to  give  a  charge  on  the 
subject  of  corroboration  waa  error.  The  judg- 
ment being  reversed  on  another  ground,  no  opin- 
ion is  expressed  on  the  sufficiency  of  the  evi- 
dence. 

Error  from  Superior  Court,  Douglas  Coan- 
ty;  A.  L.  Bartlett,  Judge. 

F.  W.  Jeffers  was  convicted  of  rape,  and 
be  brings  error.    Berersed. 

J.  H.  McLarty  and  J.  S.  James,  both  of 
Douglasvllle,  for  plalntlfl  In  error.  J.  B. 
Hutcheson,  Sol.  Gen.,  of  Douglasvllle,  Clif- 
ford Walker,  Atty.  Gen.,  and  Mark  Holding, 
of  Atlanta,  for  the  State. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 

-  aM  Oa.  82) 

TERREI/L  T.  TERBELLi.    (No.  614.) 
(Supreme  Court  of  Georgia.     Aug.  13,  1915.) 
(ByUabfu  by  the  Court.) 

1.  Watebs   and    Watbb   Coubses    ^=>164— 
Easement— DAits—PBEscBiFTioi}. 

It  is  settled  doctrine  in  this  state  that 
the  owner  of  a  milldam  who  maintains  tbe 
same  at  a  given  height  for  a  period  of  20  years, 
which  dam  during  that  period  causes  water 
to  back  and  overflow  land  of  another,  may  ob- 
tain a  prescriptive  easement  of  flowage  over 
the  lands  of  the  upper  riparian  owner.  Colum- 
bus Power  Co.  v.  City  MiUs  Co.,  114  Ga.  558, 
40  S.  EL  800 ;  Monroe  v.  Estes,  139  Ga.  729,  78 
S.  B.  130;    40  Cyc.  676. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  U  210-212,  215; 
Dec.  Dig.  <&=>164.] 

2.  INSTBUCTIONS— Nuisance— Sufficiency. 

So  far  as  the  question  as  to  whether  the 
maintenance  of  the  dam  in  question  in  the 
case  at  bar  might  have  been  a  continuing  nui- 
sance, on  the  ground  that  it  caused  injury  to 
the  health  of  the  complainant  and  members 
of  his  family,  is  involved  in  the  case,  it  was 
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■nbmitted  to  the  jury  under  instructions  quite 
as  favorable  to  the  plaintiff  as  he  had  a  right 
to  ask. 
&  InsTBuonoNS— New  Tbiait-Gbound. 

Even  if  the  instmction  of  the  judge  aa  to 
the  burden  of  proof  on  the  question  of  the  ac- 

Sairement   of   prescriptive   right   was   not   en- 
irely  accurate,  under  the  evidence  such  inac- 
curacy is  not  KTound  for  a  new  triaL 
4.  Evidence    €=>208  —  Admissions  —  Plkad- 

INQS  IN   FOBUEB  Sdit. 

The  exception  to  the  admission  in  evi- 
dence of  the  record  in  a  prior  suit  is  without 
merit,  as  the  declaration  in  that  case  contained 
admissions  which  were  material  and  competent 
upon  the  issues  involved. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §{  713-725;  Dec.  Dig.  «=»208.] 

6.  BlxcEPTioNB— Mebit. 

There  was  no  merit  in  the  other  exceptions 
to  the  charge  of  the  court  and  the  rulings  made 
pending  the  triaL    ' 

Error  from  Superior  Court,  Clayton  Coun- 
ty; a  S.  Reld,  Judge. 

Action  between  T.  J.  Terrell  and  F.  L.  Ter- 
rell Tbere  was  a  judgment  for  the  latter, 
and  the  former  brings  error.    Affirmed. 

J.  F.  GoUgbtly,  of  Atlanta,  for  plaintifr  in 
error.  W.  L.  Watterson,  of  Jonesboro,  and 
J.  W.  &  J.  D.  Humphries,  of  Atlanta,  for 
defendant  In  error. 


BECK,   J.     Judgment  affirmed. 
Justices  concur. 


All   the 


auoa.  Z2) 
GEORGIA  R.  &  BANKING  CO.  v.  RAD- 
FORD.    (No.  506.) 

(Supreme  (3ourt  of  Georgia.    Aug.  11, 1915.) 

(Syllabus  by  the  Court.) 

1.  Tbiai.  «=>  191— Inbtbuctions  — Aduitted 
Facts. 

On  the  trial  of  a  suit  brought  against  a 
railroad  company  to  recover  damages  tor  per- 
sonal injuries  alleged  to  have  been  received  as  a 
passenger  while  traveling  as  such  upon  a  train 
of  the  railroad  company,  where  the  answer  of 
the  defendant  did  not  admit  that  the  plaintiS 
was  a  passenger  on  its  road,  although  the  plain- 
tiff and  his  wife  so  testified,  it  was  error  to 
charge  the  jury,  "On  the  other  hand,  the  de- 
fendants in  this  case,  the  railroad  companies,  I 
believe,  admit  that  he  was  a  passenger ;"  and 
to  again  charge  the  jury:  "If  you  find  the  plain- 
tiff was  a  passenger  on  defendant's  train,  and 
that  part  of  it  is  admitted."  But  whether  or 
not  this  inadvertence  on  the  part  of  the  court 
would  require  a  new  trial  under  the  facts  of  the 


case  need  not  be  decided,  as  a  reversal  Is  grant- 
ed on  other  grounds. 

TEd.  Note.— For  other  cases,  see  Trial.  Ceot 
Dig.  {{  42(M31,  436;    Dec.  Dig.  «S9101.] 

2.  Apfxal  and  SJbbob  «=»10(t7  —  Tbiai>  *» 
210— INSTBUCTIONS— Weight  of  HIvnwircE— 
Review— Habmless  Ebbob. 

Where  the  evidence  is  conflicting  as  to  the 
existence  of  a  particular  fact,  concerning  which 
there  is  positive  testimony  on  the  one  hand  and 
negative  testimony  on  the  other,  in  instructing 
the  jury  as  to  the  weight  to  be  given  testimony  of 
this  character  -according  to  the  rule  laid  down 
in  Civ.  Code  1910,  §  5751,  it  is  error  not  to 
also  instruct  the  jury  that  in  weighing  sucb 
testimony  they  should  talce  into  consideration 
the  credibility  of  the  witnesses.  Southern  Ry. 
Co.  v.  O'Bryan,  115  Ga.  659,  42  S.  E.  42; 
Georgia  Ry.  &  El.  Co.  v.  Wheeler,  141  Ga.  3«i. 
80  S.  E.  993;  Ware  v.  House,  141  Ga.  410.  81 
S.  E.  118. 

(a)  In  this  case  (in  which  the  plaintiff  pre- 
vailed) the  positive  testimony  was  delivered  by 
the  plaintiff  himself  and  his  wife ;  and  a  num- 
ber of  witnesses,  some  of  whom  wei-e  passengers 
on  the  same  train  with  the  plaintiff,  with  oppor- 
tunity for  knowing  what  occurred  at  the  time 
of  the  alleged  injury,  testified  that  they  had  no 
knowledge  of  certain  things  testified  to  by  plain- 
tiff and  his  wife.  Under  these  circumstances, 
instructions  to  the  jury  as  outlined  in  the  pre- 
ceding headnote,  without  qualification  as  to  the 
credibility  of  the  witnesses,  constituted  harmful 
error  requiring  a  new  trial. 

rEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  C!ent  Dig.  f  4229;  Dec  Dig.  i8=3>1067: 
Trial,  Cent  Dig.  |S  480-494,  601;  Dec:  tUg. 
€=»210.] 

3.  Appeai,  and  Bbbob  «=>843— Review — De- 
teemination. 

As  the  case  goes  back  for  another  trial,  no 
opinion  is  expressed  on  the  ground  of  the  mo- 
tion for  a  new  trial  making  the  contention  that 
the  verdict  is  excessive. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3331-3341 ;  Dec  Dig.  «= 
843.] 

Error  from  Superior  Court,  Warren  Coun- 
ty;  B.  F.  Walker,  Judge. 

Action  by  H.  L,  Radford  against  the  Geor- 
gia Railroad  &  Banking  Company.  There 
was  a  judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

Jos.  B.  &  Bryan  (Tumming,  oC  Augusta,  and 
E.  P.  Davis,  of  Warrenton,  for  plalntUf  in  er- 
ror. El  T.  Shurley  and  L>.  D.  McGregor,  both 
of  Warrenton,  and  Westmoreland,  BUI  & 
Smith,  of  Atlanta,  for  defendant  in  error. 


HILJ^   J.     Judgment   reversed. 
Justices  concur. 


All   the 
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FAIRBURN    BANKING    CO.   t.    SUMMEB- 

LIN  et  al.     (No.  512.) 
(Supreme  Court  of  Georgia.     Aug.  13,  1916.) 

(Syllabut  by  the  Court.) 

1.  EBBOB  not  ElXCEPTBD  TO. 

There  was  no  complaint  that  trnj  error  of 
law  was  committed  on  tee  trial.  The  only  ques- 
tion dealt  with  in  brief  of  counsel  for  the 
plaintiff  in  error  is  decided  in  the  following 
notes. 

2.  ExEctrT<oBS  AJXD  Aduinibtbatobs  9=»365— 
Admin  istbatob's  Sales— Vauditt. 

The  mere  fact  that  the  purchaser  at  an  ad- 
ministrator's sale  was  the  son  of  the  adminis- 
trator was  not  of  itself  sufficient  to  render  the 
sale  void.  Such  relationship  was  a  circum- 
stance which  could  be  considered,  in  connection 
with  other  facts  and  circumstances,  in  determin- 
ing whether  the  sale  was  collusive  and  fraudu- 
lent Cain  T.  McGeenty,  41  Minn.  194,  42  N. 
W.  933. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  U  1498-1503; 
Dec.  Dig.  <S=s365.] 

3.  Executobs  and  Administbatobs  ®=>3C5— 
Sau:8 — Childben. 

The  reasoning  in  the  cases  of  Lowery  y. 
Idleson,  117  Ga.  778,  45  S.  E.  51,  and  Broad- 
hurst  V.  HUlj  137  Ga.  833(3),  839,  74  S.  E. 
422,  wherein  it  was  held  that  an  administrator 
could  not  sell  to  his  wife  and  an  administratrix 
could  not  sell  to  her  husband,  does  not  apply 
with  equal  force  in  the  case  of  a  sale  by  an  ad- 
ministrator to  his  son. 

[Ed.  Note.— For  other  cases,  see  Executora  and 
Administrators,  Cent.  Dig.  $§  1496-1503;  Dec. 
Dig.  ®=»365.] 

4.  AdmINIBTBATOB'S  SaLX— FBAUDUtENT  SaLK 

— Evidence. 

The  evidence  did  not  require  a  finding 
that  the  administrator's  sale  was  fraudulent 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  EUIa,  Judge. 

Action  by  the  Falrbum  Banking  Company 
against  Homer  SummerUn,  aidminlstrator, 
and  others.  There  was  a  Judgment  for  de- 
fendants, and  plalntlCC  brings  error.   Affirmed. 

J.  H.  Longino,  of  FBlrbum,  and  J.  F.  Qo- 
lightly,  of  Atlanta,  for  plaintiff  In  error. 
Colquitt  &  Onyers  and  J.  P.  Haunson,  all  of 
Atlanta,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(144  0*.  1) 

BOWEN  et  aL  t.  GASKINS  et  al.    (No.  50&) 
(Supreme  Court  of  Georgia.     Aug.  13,  1915.) 
(SyUdbui  by  the  Court.) 

1.  Judgment  «=>475— Collatebal  Atiaok- 
Fbaud— Coubt  of  Obdinaby. 

The  court  of  ordinary  is  a  court  of  gen- 
eral jurisdiction ;  and,  unless  the  want  of  ju- 
risdiction appears  on  the  face  of  the  record, 
its  judgments  cannot  be  collaterally  attacked 
for  fraud. 

[Ed.  Note.— For  other  cases,   see   Judgment 
Cent  Dig.  g  910;    Dec.  Dig.  «S=»475.] 

2.  Executobs  and  Aduinibtbatobs  ^=9358— 
Sale  of  Land — Jddgmknt— Bbcobd. 

The  transcript  of  the  record  of  the  court 
of  ordinary,  to  which  objection  was  made,  dis- 


closed jurisdiction  in  the  court,  and  was  rele- 
vant to  the  issue. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  !9  1469-1479; 
Dec.  Dig.   €=»358.] 

3.  Executobs  and  Administbatobs  «=8397— 
Sale  of  Land— Oonvetance. 

Where  an  administrator,  pursuant  to  an 
order  of  the  court  of  ordinary  authorizing  the 
sale  of  wild  land  of  his  intestate  at  private 
sale,  executes  a  deed  and  leaves  blanks  for 
the  names  of  the  grantees  to  be  afterwards  filled 
in  by  the  attorney  employed  by  the  heirs  to 
represent  the  estate,  and  where  the  names  of 
such  grantees  are  filled  in  by  the  attorney 
before  the  delivery  of  the  deed  to  the  purchas- 
ers, who  are  ignorant  of  the  circumstances  at- 
tending its  execution,  such  deed  will  operate 
to  pass  the  title  of  the  grantor  to  the  grantees. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  1598-1604; 
Dec.   Dig.   <&=397.] 

4.  INBTBUCTIONS— SUFFICIENOT. 

The  issues  made  by  the  pleadings  and  evi- 
dence were  submitted  to  the  jury  under  ap- 
propriate instructions. 

5.  TBIAL     «=S>112— ABOtTMKNT     or     COVUBEtr— 

Time. 

Prima  facie  the  time  fixed  by  the  rules  of 
court  for  the  argument  of  cases  is  sufficient; 
and  the  discretion  of  the  judge  in  refusing  ad- 
ditional time  to  counsel  is  not  abused  where 
it  does  not  appear  that  the  issues  are  so  com- 
plicated, or  the  evidence  so  voluminous,  as  to 
make  the  case  exceptional. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  273,  274;    Dec.  Dig.  «=>112.] 

6.  Pbooj^-Sufficienct. 

The  evidence  authorized  the  verdict,  and 
no  sufficient  cause  is  shown  for  the  grant  of 
a  new  trial. 

Ehrror  from  Snperior  Court,  Berrien  Coun- 
ty;  W.  E.  Thomas,  Jndge. 

Actl<m  between  J.  B.  Bowen  and  others  and 
F.  W.  Gaskins  and  others.  There  was  a 
judgment  for  the  former,  and  the  latter  bring 
error.    Affirmed. 

L.  B.  Heath,  of  Douglas,  and  W.  G.  Harri- 
son, of  Nashville,  for  plaintiffs  In  error. 
Hendricks  &  Hendricks  and  C.  A.  cairistlan, 
all  of  Nashville,  for  defendants  In  error. 

EVANS,  P.  J.  The  plaintiffs  brought  suit 
to  enjoin  the  defendants  from  committing 
certain  alleged  trespasses  on  lot  of  land  No. 
30  in  land  district  10  of  Berrien  county.  The 
plaintiffs  based  their  title  upon  a  grant  to 
Barnet  Goslin,  dated  August  4,  1841,  and  a 
deed  from  his  administrator  de  bonis  non, 
dated  November  4,  1908.  The  defendants  in 
their  answer  admitted  that  they  claimed 
from  a  common  grantor,  tout  averred  that 
Barnet  Goslin  prior  to  his  death  had  conveyed 
the  lot  in  controversy  to  J.  D.  Shanks,  from 
whom  they  derived  their  title. 

[1]  1.  The  defendants  offered  an  amend- 
ment to  their  answer,  setting  up  that  the  ad- 
ministration upon  Goslln's  estate  in  Taylor 
county,  and  the  deed  of  his  administrator, 
were  void,  for  the  reason  that  at  the  time 
the  administration  was  sued  out  the  court 
of  ordinary  of  Taylor  county  was  without 
Jurisdiction  over  the  estate  of  Barnet  uoslln, 
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for  the  reason  that  the  decedent  never  lired 
or  died  In  that  county,  which  fact  was  well 
known  to  the  heirs  of  Barnet  Goslln  and 
their  attorney  who  applied  for  administration 
on  hla  estate ;  that  the  attorney  fraudulently 
represented  that  the  court  did  have  Jurisdic- 
tion; and  that  the  decedent  Barnet  Goslln 
had  prior  to  his  death  conveyed  the  lot  of 
land  In  controversy.  The  application  for  ad- 
ministration was  by  a  daughter  of  the  dece- 
dent, who  alleged  that  her  father  died  a  resi- 
dent of  Taylor  county,  that  administration 
had  been  granted  In  that  county  upon  his 
estate,  but  that  the  administrator  had  died 
without  fully  administering  the  same,  and 
that  other  property  belonging  to  the  estate 
had  been  discovered ;  and  prayed  for  the  ap- 
pointment of  the  clerk  of  the  superior  court 
as  administrator  de  bonis  non.  Tbs  applica- 
tion showed  on  its  face  that  the  court  of  ordi- 
nary of  Taylor  connty  had  Jurisdiction  of  the 
subject-matter.  The  rule  Is  clear  that  the 
court  of  ordinary  is  a  court  of  general  Jurisdic- 
tion, and  that,  where  it  appears  upon  the 
face  of  the  proceedings  that  the  court  has 
Jurisdiction  of  the  subject-matter,  its  Judg- 
ments cannot  be  collaterally  assailed  for 
fraud.  Jones  y.  Smith,  120  Ga.  642,  48  S.  EV 
134;  Alabama  Great  Southern  Ry.  Co.  T, 
Hill,  1S9  Ga.  224,  76  S.  B.  1001,  43  I*  R.  A. 
(N.  S.)  236,  34  Ann.  Cas.  1914D,  996;  MedUn 
V,  Downing,  128  Ga.  115,  57  S.  E.  232. 

[2]  2.  The  court  allowed  in  evidence,  over 
objections,  certified  copies,  from  the  court  of 
ordinary  of  Taylor  county,  of  the  application 
of  Angelina  Ll  Green,  a  daughter  of  Barnet 
Goslln,  that  letters  of  administration  de  bonis 
non  upon  her  father's  estate  issue  to  the 
clerk  of  the  superior  court ;  of  the  order  for 
citation,  the  citation  based  thereon,  and  the 
order  appointing  the  administrator;  of  the 
application  of  O.  T.  Montfort,  administrator, 
for  leave  to  sell  the  lot  of  land  In  controversy, 
the  citation  thereon;  and  the  order  of  the 
court  of  ordinary  giving  the  administrator 
leave  to  sell  the  land  (the  same  being  wild 
land)  at  private  sale.  The  objections  were 
because:  (a)  Of  failure  to  Identify  the  dece- 
dent with  the  grantee  under  whom  the  par- 
ties claimed;  and  (b)  the  applicant  for  ad- 
ministration was  not  entitled  to  have  the 
clerk  appointed  as  administrator.  Clearly 
the  evidence  was  not  open  to  these  objections. 
The  various  steps  in  the  administration  of 
Barnet  Goslin's  estate  were  in  compliance 
with  the  statute,  and  showed  Jurisdiction  in 
the  court  of  ordinary,  and  were  not  open  to 
collateral  attack. 

[3]  3.  It  appeared  from  the  evidence  that 
the  deed  from  O.  T.  Montfort,  as  administra- 
tor of  Barnet  GosUn,  to  the  plaintiffs,  was 
executed  under  these  circumstances:  The 
heirs  at  law  of  the  decedent  employed  an  at- 
torney to  procure  administration  and  repre- 
sent the  heirs  in  the  administration  of  their 
ancestor's  estate.  He  accordingly,  on  the  ap- 
plication of  a  daughter  of  the  decedent, 
caused  the  clerk  of  the  superior  court  to  be 


appointed  administrator.  He  negotiated  the 
sale  of  the  land  to  the  plaintiffs  for  $1,000,  a 
sum  satisfactory  to  all  of  the  hdrs.  The  at- 
torney, who  resided  in  a  distant  dty,  pre- 
pared a  deed  for  the  adniinistrator  to  exe- 
cute. Not  having  a  memosrandom  of  the 
grantees'  names,  he  left  blanks  in  the  deed, 
and  wrote  to  the  administrator  that  he  would 
Insert  them  before  delivery.  The  administra- 
tor signed  the  deed  with  blanks  left  for  the 
grantees'  names.  They  were  afterwards  in- 
serted by  the  attorney  who  represented  the 
administrator  and  the  heirs,  who  delivered 
the  deed  to  the  purchasers,  with  their  names 
inserted;  but  the  purchasers  were  Ignorant 
of  the  circumstances  attending  the  execution 
of  the  deed,  and  paid  the  full  purchase  price. 
Objection  was  made  -to  the  deed  being  re- 
ceived in  evidence,  and  to  the  court's  state- 
ment in  the  presence  of  the  Jury  that  the 
deed  was  not  a  forgery,  and  to  the  refusal 
of  a  request  to  charge  that  the  blanks  left 
in  a  deed  could  not  be  filled  in  except  by  au- 
thority under  seal.  It  was  also  insisted,  un- 
der the  general  grounds  of  the  motion  for 
new  trial,  that  the  deed  was  void  and  insuffi- 
cient as  a  muniment  of  title.  In  Ingram  ▼. 
Little,  14  Ga.  173,  58  Am.  Dea  649,  it  was 
held: 

"A  deed  duly  signed,  sealed,  and  attested, 
but  without  any  grantee  named  and  withnut 
the  amount  of  the  purchase  money  stated — 
these  beioK  left  blank — is  inoperative  as  a  muni- 
ment of  title,  and  cannot  be  completed  by  a 
third  person  in  the  absence  of  the  grantor, 
without  authority  tinder  seaL" 

In  the  opinion  Judge  Nisbet  referred  to  the 
divergent  decisions  in  England  and  this  conn- 
try  on  this  subject,  declaring  them  to  be  In 
distressing  conflict,  and  expressed  some  mis- 
giving whether  reason  and  common  sense  did 
not  condemn  the  ruling.  Shortly  afterwards. 
In  Drumrlght  v.  Philpot,  16  Ga.  424,  428,  60 
Am.  Dec.  738,  Judge  Lumpkin  said  he  yielded 
reluctant  assent  to  the  ruling  in  Ingram  v. 
Little,  and  called  attention  to  the  fact  that 
the  doctrine  had  been  repudiated  by  Lord 
Mansfield,  and  that  Chief  Justice  Marshall 
had  expressed  himself  dissatisfied  to  the  ex- 
tent to  which  it  had  been  carried.  In  Brown 
V.  Colquitt,  73  Ga.  59,  54  Am.  Rep.  867,  it 
was  held  that  a  criminal  recognizance  signed 
by  a  surety,  in  which  the  obligee's  name  was 
inserted  after  signature  by  the  sheriff,  nnder 
parol  authority  from  the  surety,  was  valid 
and  binding  on  the  surety;  and  In  Weaver 
V.  Carter,  101  Ga.  206,  213,  28  S.  E.  869,  Sim- 
mons, C.  J.,  was  of  the  opinion  that  the  de- 
cision in  Ingram  v.  Little  was  practically 
overruled  In  Brown  v.  Colquitt  In  Smith  v. 
Farmers'  Mutual  Ins.  Co.,  Ill  Ga.  737,  36  S. 
EX  957,  Cobb,  -J.,  states: 

"It  may  be  safely  said,  in  view  of  the  fote- 
eoin?,  that  the  doctrine  announced  in  Ingram 
V.  Little  is  not,  at  this  time,  to  be  regarded 
as  the  law  of  this  state." 

"It  seems  to  be  the  modem  mle  that  pan>l 
authority  to  fill  a  deed  is  sufficient,  and  there- 
fore not  only  may  a  deed  be  delivered  to  aa 
agent  by  the  maker  to  be  filled  and  delivered, 
both  in  the  case  of  specialties  and  conveyance* 
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of  land,  bnt  also.  In  the  former  parol  author!^ 
is  aufficient  to  fill  after  delivery."  2  O.  J. 
1249. 

Furthermore,  the  doctrine  announced  In 
Ingram  t.  Little  Is  wholly  Inapplicable  to 
the  facts  of  this  case.  In  that  case  the  gran- 
tee's name  was  inserted  in  the  blank  by  a 
third  person  In  the  absence  of  the  grantor. 
In  the  Instant  case  the  grantee's  names  were 
inserted  by  the  attorney  of  the  heirs  at  law 
and  the  administrator,  before  delivery.  It 
afiarmatlvely  appeared  in  the  evidence  that 
the  estate  had  been  distributed,  and  that  the 
heirs  had  received  their  respective  shares. 
By  reoelvlng  the  proceeds  at  the  sale  they  Im- 
pUedly  ratified  the  conveyance  by  the  admin- 
istrator, and  would  be  estopped  from  repudi- 
ating It. 

[4]  4.  The  court  submitted  to  the  Jury  the 
Issues  relating  to  the  identity  of  the  grantee 
with  the  administrator's  intestate,  under 
whom  the  j;>lalntlSs  claimed,  and  whether  the 
grantor  had  prior  to  his  death  conveyed  the 
land  to  the  person  from  whom  the  defend- 
ants traced  their  title.  Some  of  the  instruc- 
tions of  the  court  in  tlie  Bubmlssion  of  these 
issues  are  criticized;  but,  after  a  careful 
examination,  we  do  not  think  that  the  criti- 
cism is  weU  founded. 

[6]  5.  Coimsel  for  the  defendants  stated  in 
his  place  that  he  was  unable  to  fully  discuss 
the  issues  vtrlthln  the  time  (one  hour)  pre- 
scribed by  the  rule  of  court,  and  asked  for 
additional  time.  The  refusal  of  this  request 
Is  made  the  subject-matter  of  an  exception. 
The  issues  in  this  case  were  narrowed  to 
those  referred  to  in  the  preceding  note.  The 
-witnesses  were  few  in  number,  and  the  docu- 
mentary evidence  was  neither  confusing  nor 
complicated.  It  would  seem  that  these  issues 
could  have  been  reasonably  discussed  within 
the  time  prescribed  by  the  rule  of  court 
The  Judge  is  not  required  to  extend  time  in 
every  Instance  when  so  requested..  He  has  a 
dlscreti<»i  in  the  matter  (rule  5  of  superior 
courts,  as  amended  by  convention  of  Judges 
December  19,  1911),  and  under  the  circum- 
stances of  the  present  case  we  do  not  think 
that  discretion  was  abused. 

[t]  6.  The  evidence  was  sufficient  to  au- 
thorize the  verdict,  and  no  errors  of  law  were 
committed  that  require  a  new  trial. 

Judgment  affirmed.  AU  the  Justices  con- 
cur. 

LDMPKIN  and  ATKINSON,  JJ.  We  con- 
cur in  the  Judgment,  but  we  do  not  think  it 
necessary  to  decide  whether  parol  authority 
Is  sufficient  to  authorize  the  filling  in  of 
blanks  in  a  deed  under  seal,  or  to  discuss  the 
dedsion  in  the  case  of  Ingram  v.  Little,  14 
6a.  173,  58  Am.  Dec.  649,  or  other  cases  In 
wiiicb  it  has  been  cited  or  bearing  on  the 
same  subject.  Objection  was  made  to  the  ad- 
mission of  the  deed  in  evidence,  on  the  ground 
that  various  things  appeared  on  the  face  of 
It.     There  is  nothing  to  show  that  in  fact 
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these  things  did  appear  on  the  face  of  it; 
but,  on  the  contrary,  a  photograph  of  the 
deed  contained  in  the  brief  of  evidence  falls 
to  show  that  the  names  of  the  grantees  were 
inserted  after  the  deed  was  signed  by  the 
maker.  Accordingly,  the  objection  was  prop- 
erly overruled. 

Again,  an  amendment  bad  been  made  to 
the  defendants'  pleadings.  After  '  the  evi- 
dence had  closed,  the  defendants'  counsel  said 
to  the  court:  "I  would  like  to  know  at  this 
time  what  the  court  holds  regarding  the 
amendment"  The  court  answered  that  he 
struck  all  of  the  ameudment  except  the  at- 
tack on  the  deed  of  the  administrator  as 
being  a  forgery;  but  that  be  was  going  to 
hold,  under  the  evidence,  that  it  was  not  a 
forgery,  and  that  he  would  instruct  the  Jury 
that  the  deed  was  good,  under  the  evidence, 
and  not  a  forgery.  Ckmnsel  stated  that  they 
desired  to  except'  to  the  statement  pf  the 
court  on  the  question  of  the  deed  not  being 
a  forgery,  on  the  ground  that  it  was  an  ex- 
pression of  opinion  In  the  presence  of  the  Jury 
as  to  what  had  or  had  not  been  proved.  The 
court  immediately  said:  "I  instruct  the  Jury 
that  it  is  not  a  forgery,"  etc.  This  colloquy 
formed  the  basis  of-  one  of  the  grounds  of 
the  motion  for  new  trial.  There  was  no  evi- 
dence authorizing  any  submission  to  the  Jury 
of  the  question  as  to  whether  the  deed  of  the 
administrator  was  a  forgery.  Whether  or 
not  the  authority  given  by  the  administrator 
to  the  attorney,  under  which  the  latter  in- 
serted certain  names  in  the  deed  as  grantees, 
was  sufficient  in  law  to  render  the  deed  a 
perfect  conveyance,  there  was  no  pretense 
that  there  was  any  forgery.  There  may  have 
been  a  question  of  proper  execution  of  the 
deed  or  proper  authority  to  ffll  blanks,  but 
this  was  a  different  question  from  whether 
the  deed  was  a  forgery. 

Again,  a  bill  of  exceptions  pendente  lite 
was  filed.  One  of  the  exceptions  taken  in  it 
was  that  the  court  refused  a  certain  written 
request  to  the  Jury.  This  requested  charge 
began  with  these  words:  "If  you  find  from 
the  evidence  that  the  deed  from  O.  T.  Mont- 
ford,  as  administrator  of  Bamet  Goslin,  to 
the  plalntifts,  was  a  forgery,  or  that  material 
portions  of  the  deed  was  a  forgery,"  ete.  A 
portion  of  this  request  referred  to  the  filling 
in  of  names  of  grantees  in  a  deed  after  it  had 
been  signed;  but,  under  the  repeated  rulings 
of  this  court,  unless  a  requested  charge 
as  a  whole  be  correct,  the  refusal  of  it  would 
constitute  no  ground  for  a  reversal.  From 
what  has  been  said  above  it  is  patent  that 
this  request,  in  large  part,  was  based  on  an 
erroneous  theory,  and  that  it  contained  mat- 
ter which  it  would  have  been  palpable  error 
to  have  given  in  charge.  It  has  not  been  the 
practice  of  this  court  to  take  such  requests 
and  seek  for  some  part  of  them  upon  which 
to  base  a  ruling,  and  we  do  not  think  that 
it  should  be  done  now. 

Under  the  evidence,  the  verdict  could  be 
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supported  regardless  of  the  question  of  tlie 
sufficiency  of  the  authority  to  fill  up  blanks' 
In  the  deed. 


a**  Oa.  14) 

KEMEREK  v.  FLYNT.     (No.  496.) 
(Supreme  Court  of  Georgia.     Aug.  10,  1915.) 

(8yllabu$  ly  the  Court.) 

1.  Chaboes— Errob — Revehsibu:  Ebbob. 

When  the  charges  complained  of,  and  the 
requests  to  charge  which  were  refused,  are  con- 
sidered in  connection  with  the  evidence  and 
the  entire  charge,  they  do  not  show  reversible 
error. 

2.  Pboof— SuFFiciBNCT— New  Tbiai.. 

There  was  evidence  sufficient  to  support  the 
verdict,  and  there  was  no  error  in  overruling 
the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Chatham 
County;  W.  Q.  Charlton,  Judge. 

Action  between  Mrs.  M.  L.  Kemerer  and 
Mrs.  A.  L.  Flynt  There  was  a  Judgment  for 
the  latter,  and  the  former  brings  error.  Af- 
firmed. 

EUtch  &  Denmark,  of  Savannah,  for  plain- 
tiff In  error.  Oliver  &  Oliver,  of  Savannah, 
for  defendant  in  error. 

liUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(143  Oa.  797) 

CARLISLE  V.  OTTLBT  et  aL 
(Supreme  Court  of  Georgia.    Aug.  11,  1916.) 

(SyUahut  b»  th«  Court.) 

1.  Bankbtjptcy  €=a290  —  Stockholdebs  of 
CoBPOBAiioN — LiABiLiTT— Suits. 

Where  an  industrial  corporation  has  been 
adjudged  a  bankrupt  and  trustees  have  been  ap- 
pointed, shareholders  who  received  dividends 
from  the  corporation  before  the  adjudication  of 
bankruptcy,  which  were  paid  out  of  the  capital 
assets  of  the  corjroration,  may,  luder  Civ.  Code 
1910,  §  2251,  be  joined  in  one  action  instituted 
by  the  trustees  to  recover  the  amount  of  the  div- 
idends so  paid. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Gent.  Dig.  {448;    Dec.  Dig.  «=3299.] 

2.  Venue  ^=»22-pJoiNT  Defendants. 

A  suit  in  equity  of  the  character  just  men- 
tioned may  be  brought  in  the  county  of  the  resi- 
dence of  any  one  of  the  defendants.  In  such 
a  case  the  jurisdiction  will  include  also  a  de- 
fendant who  resides  in  another  county  of  this 
state. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent 
Dig.  a  35-37 ;   Dec.  Dig.  €=»22.] 

8.  Bankbdptcy  €=s164  — •  Stookeoldebs  of 
cobpobation— llabiutt. 

Where  a  solvent  industrial  corporation, 
which  is  engaged  in  the  conduct  of  its  business 
as  a  going  concern,  annually  declares  dividends 
through  a  number  of  years,  and  these  dividends 
are  paid  out  of  the  capital  assets  of  the  corpo- 
ration, and  the  shareholders  receive  them  in 
good  faith  and  without  notice  that  they  are  not 
paid  from  the  net  profits  of  the  corporation, 
and  afterwards  the  corporation  is  adjudicated 
a  bankrupt,  an  action  by  the  trustees  in  bank- 
ruptcy will  not  lie  against  the  shareholders  to 


recover  the  amount  of  the  dividends  ao  reeeived 
by  them. 

[Ed.  Note. — For  other  cases,  see  Bankmpter, 
Cent.  Dig.  {  267 ;  .  Dec.  Dig.  <3=>164.] 

4.  Decision— Matters  Decided. 

In  view  of  the  ruling  announced  in  the 
third  headnote,  other  questions  raised  by  de- 
murrer and  specially  mentioned  in  the  foortb 
division  of  the  opinion  will  not  be  decided. 

Error  from  Superior  Court,  Fulton  Goon- 
O^ ;  J.  T.  Pendleton,  Judge. 

Action  by  J.  K.  Ottley  and  others,  as  tins- 
tees  in  bankruptcy  of  the  Spalding  Cotton 
Mills,  against  E.  F.  Carlisle  and  others. 
There  was  a  judgment  overruling  a  demur- 
rer to  the  petition,  and  defendant  named 
brings  error.    Reversed. 

J.  K.  Ottley,  T.  D.  Meador,  and  R.  H. 
Drake,  as  trustees  in  bankruptcy  of  the 
Spalding  Cotton  Mills,  a  corporation  bank- 
rupt, instituted  suit  In  the  superior  court  of 
Fulton  county  against  J.  A.  McCrary,  Mrs. 
C.  B.  Sasser,  and  J.  A.  Sasser,  residents  of 
E^lton  county,  and  a  large  number  of  other 
persons  residing  beyond  the  limits  of  Fulton 
county.  Including  E.  F.  Carlisle  of  Spalding 
county.  Carlisle  filed  a  separate  demurrer, 
which  was  overruled  as  to  each  and  every 
ground  therein  taken ;  and  he  excepted  to 
this  judgment  The  defendants  were  alleg- 
ed to  have  been  stockholders  in  the  Spald- 
ing Cotton  Mills,  and  as  such  to  have  receiv- 
ed separate  dividends  on  their  respective 
shares  of  stock  for  the  years  1901  to  1909. 
inclusive.  The  suit  was  to  recover  the  divi- 
dends thus  paid,  with  interest  Carlisle  was 
alleged  to  have  had  two  shares  of  stock,  and 
the  total  amount  of  dividends  alleged  to  have 
been  paid  him  was  $166.  The  petition  fur- 
ther alleged  the  following.  In  substance:  Th^ 
defendants  constitute  all  of  the  stockholders. 
except  such  as  are  deceased  without  adminis- 
tration on  their  estates,  whose  heirs  at  law 
are  unknown  to  petitioner,  and  such  as  have 
left  the  Jurisdiction,  leaving  no  property,  and 
such  other  stockholders  as  are  so  absolutely 
insolvent  that  a  judgment  against  them 
would  be  of  no  value.  At  various  times  dur- 
ing the  operation  of  the  Spalding  Cotton 
Mills  as  a  going  business  concern,  the  cor- 
poration paid  to  its  stockholders  the  divi- 
dends before  mentioned,  which  "were  entire- 
ly unearned."  At  the  time  each  of  the  divi- 
dends were  paid,  the  corporation  had  earn- 
ed no  profits  or  surplus  out  of  which  divi- 
dends could  lawfully  be  paid;  and  payment 
of  such  dividends  "Impaired  the  capital  as- 
sets of  the  cori>oration,"  and  constituted  an 
unlawful  appropriation  of  the  capital  assets. 
Under  the  circumstances  named,  the  stock- 
holders were  not  authorized  to  retain  the 
dividends  so  paid  to  them;  and  petitioners, 
as  trustees  in  bankruptcy,  are  entitled,  un- 
der the  general  principles  of  law,  to  recover 
the  same.  The  question  of  the  liability  of 
each  defendant  rests  upon  the  same  state 
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of  facts  and  tbe  same  qnestions  of  law,  and 
therefore  one  Buit  can  equitably  and  speedily 
adjust  all  questions  arising  relative  to  any 
of  the  defendants.  Unless  the  coart  takes 
jurisdiction  and  in  one  suit  adjusts  all  of 
the  matters,  petitioners  wlU  be  forced  to  file 
separate  suits  against  each  defendant,  which 
win  needlessly  Involve  a  multiplicity  of  suits. 
The  total  amount  of  unearned  dividends 
when  recovered  will  be  InsufiBcient  to  pay 
the  Indebtedness  of  the  bankrupt 

Cleveland  &  Goodrich,  of  Griffin,  and  Lit- 
tle, Powell,  Hooper  &  Goldstein,  of  Atlanta, 
for  plaintiff  In  error.  Marion  Smith,  Bonald 
Hansom,  Bosser,  Brandon,  Slaton  &  Phil- 
lips, and  C.  T.  &  Ia  C.  Hopkins,  all  of  At- 
lanta, for  defendants  In  error. 

ATKINSON,  J.  1.  As  a  ground  of  demur- 
rer, it  was  urged  that  the  petition  did  not 
purport  to  aUege  a  joint  liability  against  the 
defendants,  but  set  forth  distinct  claims 
against  the  defendants  separately;  and  con- 
sequently that  there  was  a  misjoinder  of  par- 
ties. It  was  also  alleged  In  the  demurrer 
that  the  petition  sought  to  marshal  tbe  as- 
sets of  several  estates,  thereby  dealing  with 
several  things  of  distinct  natures,  and  against 
.  several  persons  who  have  no  joint  interest  In 
the  subject-matter  of  the  suit;  and  conse- 
quently that  the  petition  was  multifarious. 
The  petition  does  not  attempt  to  marshal  the 
assets  of  any  estate.  Its  object  was  merely 
to  recover  the  amount  of  dividends  alleged 
to  have  been  unlawfully  paid  out  by  the  cor- 
poration, some  of  which  went  into  the  hands 
of  representatives  of  deceased  stockholders. 
The  plaintiffs  are  trustees  In  bankruptcy  of 
the  corporation  which  paid  out  the  dividends, 
who,  by  virtue  of  their  office,  represent  cred- 
itors of  the  bankrupt  corporation,  and  as 
such  they  occupy  the  status  of  creditors  rela- 
tively to  the  right  to  sue. 

[1]  It  Is  declared  In  the  Civil  Code,  {  2251: 
"In  all  suits  against  the  members  of  a  private 
association,  joint-stock  company,  or  the  mem- 
bers of  existing  or  dissolved  corporations,  to  re- 
cover a  debt  due  by  the  association,  company, 
or  corporation,  of  which  the.v  are  or  have  been 
members,  or  for  the  appropriation  of  money  or 
funds  in  their  hands  to  tbe  payment  of  such 
debt,  tbe  plaintiff  or  complainant  in  such  suit 
may  institute  tbe  same,  and  proceed  to  judg- 
ment therein  against  all  or  any  one  or  more  of 
the  members  of  such  association,  company,  or 
corporation,  or  any  other  person  liable,' and  re- 
cover of  the  member  or  members  sued  the 
amount  of  unpaid  stock  in  bis  hands,  or  other 
indebtedness  of  each  member  or  members :  Pro- 
vided, the  same  does  not  exceed  the  amount  of 
the  plaintiff's  debt  against  such  association, 
company,  or  corporation;  and  if  it  exceed  s&ch 
debt,  then  so  much  only  as  will  be  sufficient  to 
satisfy  such  debt." 

It  was  alleged  In  the  petition  that  the  total 
amount  of  unearned  dividends,  when  recover- 
ed, will  be  insufficient  to  pay  the  Indebted- 
ness of  tbe  bankrupt.  Under  such  allega- 
tions,  the  liability  of  tbe  defendants.  If  any, 
under  tbe  statute  quoted  above,  would  be  tbe 
ifull  amount  of  their  debt  to  tbe  corporation. 


Tbe  statute  contonplates  avoidance  of  mul- 
tiplicity of  actions,  and  is  sufficient  authority 
for  joining  all  of  the  defendants  in  this  ac- 
tion. See  Spratling  v.  Westbrook,  140  Ga. 
625,  79  S.  E.  536;  Allen  v.  Grant,  122  Ga. 
552,  558,  50  S.  E.  494;  Moore  v.  Ripley,  108 
Ga.  656,  561,  32  S.  E.  647 ;  Boyd  v.  Bobln- 
son,  104  Ga.  793,  803,  31  S.  E.  29. 

[2]  2.  Another '  ground  of  demurrer  urged 
that  tbe  petition  should  be  dismissed,  because 
It  appears  from  tbe  allegations  thereof  that 
the  defendant  resided  in  a  different  county 
from  that  in  which  the  action  was  Instituted, 
and  therefore  the  court  was  without  jurisdic- 
tion. As  Indicated  above,  the  statute  au- 
thorized tbe  institution  of  one  suit  against 
all  of  tbe  defendants.  Tbe  suit  was  In  equi- 
ty, and  the  venue  may  be  laid  In  the  county 
of  the  residence  of  any  defendant  against 
whom  substantial  relief  Is  prayed.  Civil 
Code  1910,  i  6540.  As  some  of  the  defendants 
against  whom  substantial  relief  is  prayed  re- 
sided In  Fulton  county,  jurisdiction  as  to 
them  would  also  draw  to  It  tbe  defendant 
who  resided  in  Spalding  county. 

[3]  8.  It  Is  alleged  that  tbe  dividends  were 
paid  out  of  tbe  capital  stock  of  tbe  corpora- 
tion, there  being  no  net  profits  from  which 
to  pay  them.  The  plaintiffs  contend  that  the 
capital  assets  of  the  corporation  constituted 
a  trust  fund  which  the  directors  were  pro- 
hibited, under  penalty  prescribed  in  the  Penal 
Code,  I  740,  from  applying  to  payment  of 
dividends;  and,  being  such,  they  could  be 
followed  for  the  benefit  of  creditors  Into  the 
hands  of  tbe  shareholders  who  received  the 
dividends.  It  was  not  alleged  that  at  the 
time  tbe  dividends  were  received  tbe  corpora- 
tion was  Insolvent  or  was  not  a  going  con- 
cern, or  that  the  shareholders  received  tbe 
dividends  with  notice  that  they  were  not  be- 
ing paid  from  net  profits  of  the  corporation. 
Nor  was  the  good  faith  of  the  shareholders 
In  receiving  the  certificates  otherwise  at- 
tacked. The  demurrer  complained  of  the  ab- 
sence of  allegations  of  this  character;  and, 
as  the  demurrer  was  overruled.  It  must  be 
assumed,  in  reviewing  the  judgment  on  de- 
murrer, that  tbe  corporation  was  solvent  and 
a  going  concern  at  the  time  of  the  payment 
of  the  dividends,  and  that  the  shareholders 
received  the  same  in  good  faith  and  without 
notice  that  they  were  not  being  paid  from  net 
profits  of  the  corporation.  Viewing  the  peti- 
tion In  this  light,  we  do  not  think  It  sets 
forth  a  cause  of  action.  On  Its  facts,  as  in- 
dicated above,  tbe  case  Is  quite  similar  to 
that  of  McDonald  v.  Williams,  174  U.  S.  397, 
19  Sup.  Ct  743,  43  L.  Ed.  1022.  It  is  un- 
necessary to  repeat  the  discussion  contained 
in  the  opinion  In  that  case.  It  will  suffice 
to  say  that  tbe  effort  there  was  to  recover 
dividends  paid  out  by  a  corporation,  not 
shown  to  be  Insolvent,  to  Its  shareholders 
who  were  not  affected  with  notice  that  tbe 
dividends  were  being  paid  from  the  capital 
assets,  and  that  there  was  a  statute  which 
prohibited  tbe  corporation  from  paying  divl- 


Digitized  by 


v^oogle 


1012 


86  SOUTHEASTKBN  REPOBTEB 


(G«. 


dends  out  of  capital  assets.  The  ruling  In 
that  case  has  been  followed  In  Great  Western 
Mining  Co.  v.  Harris,  128  Fed.  321,  63  C.  C.  A. 
51;  Lawrence  ▼.  Greenup,  97  Fed.  906,  88 
C.  C.  A.  546;  and  New  Hampshire  Savings 
Bank  V.  Rlchey,  121  Fed.  956,  58  C.  C.  A. 
294.  See,  also,  6  Thomp.  Corp.  (2d  Ed.)  g 
5363,  p.  161;  2  Cook  on  Corporations  (6th 
Ed.)  S  648,  p.  1497.  The  case  differs  from 
that  of  Crawford  ▼.  Roney,  130  Ga.  516,  61 
S.  E.  117,  as  win  sufficiently  appear  from 
the  remarks  of  Lumpkin,  J.,  on  page  519  of 
130  Ga.,  61  S.  E.  117,  in  distinguishing  the 
case  from  that  of  McDonald  v.  Williams, 
supra. 

[4]  4.  The  demurrer  also  raised  a  question 
as  to  the  right  of  the  plaintiffs  to  recover 
dividends  which  were  paid  out  prior  to  the 
time  the  corporation  became  indebted  to  the 
creditors  for  whom  the  trustees  In  bankrupt- 
cy were  suing,  and  set  up  that  the  plaintiffs 
could  not  recover  dividends  which  bad  been 
received  four  years  before  the  institution  of 
the  suit  In  view  of  the  ruling  In  the  preced- 
ing division,  to  the  effect  that  the  plaintiffs 
did  not  set  forth  a  cause  of  action.  It  is  un- 
necessary to  deal  with  the  questions  thus 
raised,  and  they  will  not  be  decided. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(iMCtau  16) 

PURVIS  V.  RASTB, 
(Supreme  Court  of  Georgia.    Aug.  10,  1915.) 

(Byllahut  iy  the  Court.) 

1.  GOKTINCANCB  «=>22  —  OBOUND  FOB  COIT- 

TINUANCB. 

There  was  no  error  in  overruling  the  mo- 
tion to  continue  or  to  postpone  the  case  for  the 
purpose  of  .obtaining  process  in  order  to  compel 
a  female  witness  to  appear  and  testify  in  per- 
son because,  as  it  was  contended,  she  had  not 
answered  one  of  certain  interrogatories  pro- 
pounded to  her. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  |i  58-^7;   Dec  Dig.  <85322.] 

2.  Testimony— Conclusion  or  Witness. 

Under  the  issues  involved  in  this  case,  there 
was  no  error  in  refusing  to  allow  a  witness,  who 
had  stated  that  he  was  unable  to  tell  whether  a 
person  to  whom  the  plaintiff  had  executed  a 
deed  was  insolvent  at  the  time  when  such  con- 
veyance was  executed,  to  answer  the  question, 
"WeU,  shortly  after  that" 

3.  Witnesses   ®=»ir)0— Compktbncy— Tranb- 
ACTioNS  with  Decedent. 

The  provision  of  the  Civil  Code  1910,  § 
5858,  par.  1,  to  the  effect  that  the  opposite  par- 
ty in  a  suit  instituted  or  defended  by  an  in- 
dorsee, assignee,  or  transferee  of  a  deceased  pei^ 
son  shall  not  be  admitted  to  testify  in  bis  own 
favor  against  the  deceased  person  as  to  trans- 
actions or  communications  with  such  peisoii,  re- 
fers only  to  the  immediate  indorsee,  assignee, 
or  trans'feree  of  the  deceased  person.  Castle- 
berry  V.  Parrish,  1.S5  Ga.  027,  69  S.  E.  817. 

(a)  Where  a  plaintiff  alleged  that  he  had 
made  a  deed  conveying  land  to  another,  who  bad 
conveyed  it  to  a  third  person,  who  had  in  turn 
conveyed  it  to  still  another  person,  and  the 
plaintiff  attacked  these  deeds  and  sought  to  re- 
cover the  land   from  the  last  grantee  and   to 


have  the  deed  made  to  her  canceled,  but  did  not 
make  the  first  grantee,  or  any  legal  reprcKn- 
tative  of  him,  a  party,  and  did  not  make  the 
second  grantee  a  party,  although  he  prayed  dK 
cancellation  of  the  first  deed,  thia  did  not  ren- 
der the  plaintiff  an  incompetent  witness  to  tes- 
tify as  to  transactions  between  him  and  the 
first  grantee. 

(b)  The  prayer  to  have  the  first  deed  canceled, 
without  making  the  grantee  therein,  or  any  legal 
representative  of  him,  a  party,  did  not  chaoge 
the  ruling  above  made.  There  was  no  demnr- 
rer  to  the  petition  for  want  of  proper  parties. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §{  560,  653-657 ;   Dec  Dig.  «=>laO.] 

4.  TestiUont— Admissibilitt. 

Under  the  issues  and  facts  in  this  ca;e,  it 
was  error  to  permit  the  defendant  to  testify  as 
follows:  "When  Mr.  Purvis  brought  the  deed 
home,  he  told  me  be  had  bought  Robert's  place; 
and  be  says,  'If  yoa  outlive  me,  I  want  yoa  to 
have  this  for  a  home.' " 

5.  Vendob  and  Pubchabeb  ^=>239,  242  — 
Bona  Fidb  Pubchabeb. 

If  a  purchaser  of  real  estate  with  notice 
of  an  existing  equity  sells  to  one  who  purchases 
bona  fide,  for  value,  and  without  notice,  the 
latter  will  be  protected ;  or  if  a  purchaser  bona 
fide,  for  value,  and  without  notice  of  such  equi- 
ty, sells  to  one  with  notice,  the  latter  will  be 
protected,  as  otherwise  a  bona  fide  porcbaaer 
might  be  deprived  of  selling  his  property  for 
full  value.  CivU  Code  1910,  {  4535.  'Hie 
charge  of  the  court  on  this  subject  was  inaccu- 
rate, especially  in  placing  upon  the  plaintiff  the 
burden  of  showing  that  the  defendant  and  also 
her  predecessor  in  title  took  with  notice,  with- 
out reference  to  whether  they  were  pnrdiaaen 
for  value. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |i  583-600,  60a-e06: 
Dec  Dig.  <S=»239,  242.] 

6.  Apfbai.  and  Ebbob  9=>216— Tbial  «=>256 
—Inbtbcctions— Request. 

The  charge  complained  of  in  the  twelfth 
ground  of  the  amended  motion  for  a  new  trial 
was  not  subject  to  the  criticisms  made  upon  it 
If  a  more  complete  statement  of  the  rule  that 
notice  to  an  agent  is  notice  to  the  principal  was 
desired,  a  request  for  such  a  charge  should  have 
been  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <8=»216;  Trial,  Cent.  Dig.  U 
628-641;   Dec  Dig.  «=>256.] 

7.  Appeal  and  Ebbob  €=9187— Attibsiamce— 
Pbesentation  of  Gbounds  or  Review  nr 
CouBT  Below. 

It  cannot  be  held  that  the  verdict  was  de- 
manded by  the  evidence,  and. that  an  affirmance 
will  result  in  spite  of  errors  in  the  charge. 
The  defendant  in  the  court  below  not  having 
raised  the  question  of  want  of  necessaty  parties 
in  any  proper  manner,  the  judgment  will  not  be 
affirmed  because  of  the  absence  of  such  parties 
necessary  at  least  for  the  obtaining  of  a  part 
of  the  relief  prayed  by  the  plaintiff. 

(a)  In  Lane  v.  Newton,  140  Ga.  415.  78  S. 
E.  1082,  the  question  of  the  absence  of  neces- 
sary parties  was  raised  in  the  trial  court  and 
an  effort  to  excuse  the  making  of  an  adminis- 
trator a  ^arty,  by  alleging  that  there  waa  no 
such  administrator,  was  met  by  a  denial  in 
the  answer,  and  a  naming  of  the  administrator. 
There  was  no  proof  that  there  waa  no  adminis- 
tration, but  a  decree  of  cancellation  of  a  deed 
made  by  the  intestate  waa  obtained.  The  jods- 
ment  was  reversed.  In  Palmer  v.  Inman,  122 
Ga.  226,  60  S.  E.  86,  and  Paulk  v.  Ensign  Os- 
kamp  Co.,  123  Ga.  467,  51  S.  E.  344,  an  appli- 
cation to  remove  a  cause  from  the  state  court  to 
the  federal  court  was  Involved,  and  the  qoe;^ 
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tion  was  entirely  different  from  that  in  tiie  pres- 
ent case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  EMg.  gg  1184-1189;  Dec.  Dig.  e=> 
187.] 

Error  from  Superior  Court,  Tattnall  Coun- 
ty; W.  W.  Sheppardi,  Judge. 

Action  by  R.  H.  Purvis  against  Llssle 
Raste.  There  was  a  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

Way  &  Burkhalter,  of  Eeidsville,  for  plain- 
tiff In  error.  Hines  &  Jordan,  of  Atlanta, 
and  H.  H.  Elders,  of  Reidsville,  for  defend- 
ant in  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
tlie  Justices  concur. 


(114  Oa.  18)  ====»- 

GODDARD  V.  BOYD. 
(Supreme  Court  of  Georgia. 


(No.  435.) 
Aug.  10,  1916.) 


(Svllaiut  bjf  the  Court.) 

1.  WrmESSES    €=9150—Competenct— Trans- 
Actions  WITH  Deceased  Person. 

Where  suit  to  recover  land  was  brought  by 
one  claiming  to  be  an  heir  at  law  of  a  deceas- 
ed person  who  held  a  conveyance  from  a  for- 
mer owner,  and  the  defendant  claimed  by  virtue 
of  a  chain  of  conveyances  beginniUg  with  such 
former  owner,  such  former  owner  was  not  an  in- 
competent witness  to  testify  on  behalf  of  the 
defendant  as  to  transactions  between  her  and 
the  deceased  person  under  whom  the  plaintiff 
claimed  as  an  heir.  Oliver  v.  Powell,  114  6a. 
5!)2.  40  S.  E.  826;  Purvis  ▼.  Raste,  85  S.  B. 
1012,  this  day  decided. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §g  560,  653-657;  Dec.  Dig.  «=» 
150.] 

2.  Trial  4=990  —  Reception  of  Bvidknci:  — 
Motion  to  Excludb — Sufficienct. 

Where  motion  was  .made  to  exclude  evi- 
dence in  bulk,  the  evidence  consisting  of  a 
long  extract  Crom  the  testimony  of  a  named 
witness,  and  a  i>art  of  the  evidence  was  compe- 
tent and  admissible,  the  exception  going  to  the 
entire  evidence,  the  judgment  of  the  trial  court 
will  not  be  reversed  for  overruling  the  motion. 
[Ed.  Note.— For  other  cases,  'see  Trial,  Cent 
Dig.  g  248;   Dec.  Dig.  <S=596.] 

3.  Trial  <S=3206  —  Charges  —  Construction 
tooether. 

While  possibly  certain  portions  of  lengthy 
extracts  from  the  charge  to  which  exceptions 
were  taken  may  have  been  subject  to  criticism, 
yet,  when  considered  in  connection  with  the 
entire  charge,  there  is  nothing  in  the  charges 
complained  of  requiring  a  reversal. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  H  703-717 ;    Dec.  Dig.  «=3295.] 

Error  from  Superior  Court,  Newton  Coun- 
ty;  C.  S.  Reid,  Judge. 

Action  between  S.  D.  Goddard  and  Calvin 
Boyd.  There  was  a  Judgment  for  the  latter, 
and  the  former  brings  error.    Affirmed. 

R.  B.  Blackburn,  of  Atlanta,  and  R.  W. 
Milner,  of  Covington,  for  plaintiff  in  error. 
Rogers  &  Knox,  of  Covington,  for  defebdant 
In  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


an  CHa.  S8) 
ALLEN  ▼.  NAPIER,  MAYNARD  ft  PLUNK- 
ETT.     (No.   524.) 

(Supreme  Court  of  Georgia.     Aug.  13,  1915.) 

(Svllaiui  '6g  the  Court.) 

1.  Judgment  €=»874— Satisfaction. 

Where  money  recovered  in  a  legal  action 
for  a  particular  person  reaches  that  person, 
the  law  will  not  disturb  his  possession  and  take 
the  money  from  him  or  his  attorneys,  who  turn- 
ed it  over  in  full  settlement  of  his  claim,  for  the 
sole  purpose  of  having  it  pass  throui^h  the 
hands  of  another  who  has  neither  interest  in 
nor  charge  upon  the  fund. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent.  Dig.  S§  1643,  1644;    Dec.  Dig.  <S=S74.] 

2.  EtXECUTOBS     AND     AdMINIBTRATOBB     <&=>31, 

495— Assets  of  Estate— Rioiits  of  Execu- 
tor. 

Where  a  firm  of  attorneys  was  employed 
by  the  administrator  of  a  deceased  employ6 
of  a  railway  company,  which,  together  with 
the  employ^,  was  engaged  in  interstate  com- 
merce at  the  time  of  the  homicide,  to  recover 
damages  for  the  negligent  killing  of  such  em- 
ployi,  and  a  recovery  was  bad  in  favor  of  the 
administrator,  who  sued  for  the  father  of  the 
deceased,  employs  as  the  sole  beneficiary  entitled 
to  recovery  under  the  federal  Employers'  Liabil- 
ity Act  (Act  April  22,  1908,  c.  149,  85  Stat 
65  [U.  S.  Comp.  St  1013,  gg  8657-8665]),  and 
the  money  so  recovered  was  paid  by  the  at- 
torneys of  record  to  the  tether,  the  sole  bene- 
ficiary, the  administrator  could  not  subsequentiy 
maintain  a  rule  against  the  attorneys  of  rec- 
ord for  the  purpose  of  recovering  the  money 
in  order  that  he,  might  get  commissions  a^  ad- 
ministrator out  of  the  fund  so  recovered  and 
turn  the  remainder  of  the  money  back  to  the 
beneficiary.  In  such  a  case,  the  administrator 
is  not  entitied  to  commissions  out  of  the  fund 
so  collected.  • 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  gg  2089-2106.  2108 ; 
Dec  Dig.  «s»61,  495;  Death,  Cent  Dig.  §§ 
132-138T 

Error  from  Superior  Court,  Bibb  (bounty ; 
H.  A.  Mathews,  Judge. 

Action  by  H.  E.  Allen,  as  administrator  of 
George  Roberts,  deceased,  against  Napier, 
Maynard  ft  Plunkett  There  was  a  Judgment 
for  defendant,  and  plaintiff  brings  error.  Afr 
firmed. 

H.  E.  Allen,  as  administrator  of  the  es- 
tate of  George  Roberts,  filed  his  petition  al- 
leging substantially  as  follows:  Prior  to  his 
appointment  as  permanent  administrator, 
William  Roberts  as  temporary  administrator 
of  said  estate  had  filed  a  suit  in  Stewart 
superior  court  against  the  Seaboard  Air-Line 
Railway,  for  damages  on  account  of  the  hom- 
icide of  George  Roberts,  alleging  that  his 
death  was  due  to  the  negligence  of  the  de- 
fendant company.  Subsequently  the  tempo- 
rary letters  were  abated,  and  petitioner  was 
appointed  permanent  administrator,  and  by 
proper  amendment  was  substituted  and  made 
plaintiff  in  the  cause  in  lieu  of  the  temporary 
administrator.  The  temporary  administrator 
had  contracted  with  and  employed  the  firm 
of  Napier,  Maynard  &  Plunkett,  attorneys  at 
law,  of  Macon,  Chi.,  to  prosecute  the  suit  for 
him  against  the  Seaboard  Alr-Llne  Railway, 
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contracting  to  give  these  attorneys,  as  com- 
pensation for  their  services,  25  per  cent,  of 
the  amount  recovered  against  the  railway 
company.  After  petitioner  was  made  per- 
manent administrator,  he  contracted  and 
agreed  with  these  attorneys  to  continue  the 
prosecution  of  the  case,  and  to  represent  peti- 
tioner as  the  permanent  administrator  of  the 
estate,  on  the  same  terms  as  existed  between 
them  and  the  temporary  administrator.  At 
the  October  term,  1913,  the  attorneys,  acting 
under  the  agreement  with  petitioner,  se- 
cured a  verdict  and  Judgment  In  favor  of 
petitioner  as  administrator,  against  the  Sea- 
board Air-Line  Railway,  for  the  sum  of  $2,- 
750;  and  on  October  25,  1913,  the  same  at- 
torneys collected  of  the  defendant  railway 
the  full  amount  of  the  verdict  and  Judgment; 
notwithstanding  which  they  have  failed  and 
refused  to  turn  over  to  petitioner,  as  ad- 
ministrator of  the  estate,  the  sum  so  collected 
or  any  part  thereof,  less  th^r  fees  as  con- 
tracted for,  except  that  they  have  condi- 
tionally offered  to  pay  him  bis  commissions 
as  administrator  if  he  would  accept  the  same 
In  full  settlement,  which  he  declined  to  do; 
and  they  wrongfully  and  erroneously,  and 
contrary  to  law,  claim  the  right  to  adminis- 
ter and  distribute  the  fund  themselves.  A 
rale  nisi  was  prayed  against  the  attorneys, 
requiring  them  to  show  cause  why  they  do 
not  pay  over  to  petitioner  the  money  on 
written  demand,  and  why  the  rule  should  not 
be  made  absolute,  etc. 

The  defendants  filed  an  answer  in  which, 
among  other  things,  they  averred  that  after 
Allen  was  appointed  permanent  administra- 
tor, and  before  he  was  made  a  party,  he  said 
he  was  willing  for  defendants'  firm  to  con- 
tinue the  prosecution  of  the  cause  and  to  rep- 
resent him  as  permanent  administrator  of 
the  estate.  After  he  was  made  a  party  plain- 
tiff, there  was  never  anything  said  about 
fees,  and  the  only  time  he  ever  mentioned 
the  subject  of  attorney's  fees  was  a  short 
while  after  he  was  made  permanent  adminis- 
trator. Defendants  denied  that  petitioner,. as 
administrator,  made  any  contract  employing 
them  to  prosecute  the  case.  They  already 
had  a  contract  with  the  temporary  adminis- 
trator. Individually  and  as  such  temporary 
administrator,  and  on  that  contract  suit  had 
been  filed  and  they  had  a  lien  on  the  suit  for 
fees;  and  the  contract  made  by  the  tempo- 
rary administrator  could  not,  as  a  matter 
of  law,  be  disturbed  by  the  permanent  ad- 
ministrator. Plaintiff  stated  to  defendants 
that  he  wanted  them  to  continue  the  prosecu- 
tion of  the  suit,  but  what  transpired  between 
plalntUF  and  defendant  did  not  amount  to 
a  contract  At  the  October  term,  1913,  of 
Stewart  superior  court,  a  verdict  and  Judg- 
ment were  rendered  in  favor  of  H.  E.  Allen, 
administrator,  for  the  use  and  benefit  of  Wil- 
liam Roberts,  against  the  defendant  railway 
for  the  sum  of  $2,750,  and  at  the  time  of  the 
rendition  thereof  defendants  were  acting  un- 
der their  original  contract  of  employment, 


which  was  made  by  the  real  plaintiff  In  the 
case,  William  Roberts,  and  Allen  was  only  a 
nominal  party  to  the  case.  Defendants  col- 
lected the  $2,750,  and  they  offered  Allen  his 
commissions  as  administrator,  together  with 
the  costs  and  expenses  of  prosecution,  as 
well  as  court  costs;  but  they  have  refused  to 
give  him  the  net  amount  which  belongs  to 
William  Roberts,  and  the  same  has  been 
turned  over  to  William  Roberts,  who  Is  the 
sole  beneficiary  of  the  fund,  and  he  has  been 
fully  and  completely  settled  with.  Defend- 
ants were  employed  to  bring  suit  against  the 
railway  company  for  the  tortious  homicide  of 
George  Rol)erts,  who  died  unmarried  and 
childless,  leaving  no  mother,  and  who  was 
the  son  of  William  Roberts.  The  suit  was 
brought  in  the  name  of  William  Roberts  In- 
dividually and  as  temporary  administrator  of 
the  estate  of  George  Roberts,  and  after  the 
suit  was  brought  H.  E.  Allen  was  made  per- 
manent administrator  of  the  estate  of  George 
Roberts  In  the  place  of  WiUiam  Roberts,  and 
was  substituted  as  party  plaintiff.  The  de- 
fendant raUway  answered  the  suit,  setting 
up  that  It  was  an  Interstate  carrier,  and  that 
at  the  time  George  Roberts  was  killed  be 
was  In  the  discharge  of  his  duty  as  an  em- 
ploy6  of  the  raUway  and  was  engaged  in  In- 
terstate commerce,  and  that  the  federal  Em- 
ployers' LlablUty  Act  controlled  the  case. 
The  rEdlway  made  the  voucher  payable  to 
Napier,  Maynard  &  Plunliett,  attorneys  of 
record.  It  was  sent  directly  to  them.  They 
cashed  It,  and  have  fully  settled  with  Wil- 
liam Roberts,  for  whose  use  and  benefit  the 
money  was  recovered. 

J.  A.  Hlxon,  of  Americus,  for  plaintiff  in 
error.  Harris  &  Harris,  of  Macon,  for  de- 
fendant in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
This  case  was  submitted  to  Judge  Mathews 
for  decision  upon  the  petition  and  answer 
and  an  agreed  statement  of  facts.  It  appears 
from  the  petition  and  the  agreed  statement 
of  facts  that  the  defendants,  a  firm  of  law- 
yers, brought  suit  for  their  client,  who  was 
the  father  of  the  deceased  employ^  (conduc- 
tor), against  the  railway  in  whose  service 
the  son  was  negligently  l^lUed  while  he  and 
the  carrier  were  both  engaged  in  Interstate 
commerce.  They  recovered  a  verdict  and 
Judgment  against  the  raUway,  and  settled  in 
full  with  the  sole  beneficiary  of  the  fund  col- 
lected. 

[1 , 2]  The  question  is  whether  the  money 
could  be  paid  directly  by  the  attorneys  to  the 
father,  who  was  the  sole  beneficiary  and  also 
temporary  administrator  of  his  son's  estate, 
and  who  brought  the  suit,  or  whether  it 
should  have  been  paid  to  the  plaintiff,  who 
was  the  permanent  administrator  upon  the 
son's  estate,  and  who  was  made  a  party  - 
plaintiff  in  lieu  of  the  temporary  administra- 
tor, and  in  whose  name  the  case  proceeded 
to  verdict  and  Judgment     The  court  below 
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beld,  In  effect,  that  the  attorneys  were  with- 
in their  rights  when  they  paid  the  money  re- 
covered to  the  sole  beneficiary  of  the  fund 
and  refused  on  demand  to  pay  it  to  the  per- 
manent administrator  of  the  son's  estate. 
"W^e  think  the  court  was  right  in  so  bidding. 
The  deceased  employ^  and  the  defendant 
railway  were  both  engaged  In  interstate  com- 
merce at  the  time  of  the  homicide.  Suit  was 
brought  under  the  federal  Employers'  Lia- 
bility Act,  and  under  the  facts  that  act  was 
applicable.  St  Louis,  etc.,  K.  Ck).  v.  Scale, 
229  U.  S.  156,  S3  Sup.  CL  651,  67  L.  Ed.  112», 
33  Ann.  Cas.  1914C,  156.  It  Is  .provided  in 
that  act  that  on  the  death  of  an  injured  em- 
ploy6  his  personal  representative  may  bring 
an  action  for  his  homicide  for  the  benefit  of 
those  surviving  him,  who  are  entitled  to  the 
proceeds  of  any  Judgment  that  may  be  recov- 
ered. Those  entitled  to  recover  under  the 
statute  are  the  following:  First,  the  surviv- 
ing widow  or  husband  and  children  of  such 
enoploy^.  Second,  if  there  be  no  husband, 
widow,  or  children,  then  for  the  benefit  of 
the  employe's  parents.  Third,  if  there  be  no 
beneficiaries  under  the  first  and  second  class, 
then  for  the  benefit  of  the  next  of  kin  de-. 
pendent  upon  such  employe.  Thornton  on 
Federal  Employer's  Liability  and  Safety  Ap- 
pliance Acts  (2d  Ed.)  S$  98,  106;  Act  April 
22,  1908.  c.  149,  35  Stat  66  (U.  S.  Comp.  St 
1913,  SS  8667-8665).  The  beneficiary  of  the 
fund  in  the  instant  case  comes  within  the 
second  Class,  there  being  no  widow  or  child, 
and  the  mother  being  dead.  St  Louis,  etc., 
R.  Co.  V.  Scale,  supra.  A  suit  brought  un- 
der the  federal  Employers'  Liability  Act  is 
for  the  benefit  of  the  next  of  kin  of  the  de- 
ceased, as  provided  in  the  act  St  Louis, 
etc.,  R.  Ck).  V.  Hesterly,  228  U.  S.  702,  33  Sup. 
Ct  703,  67  L.  £U.  1031;  Roberts  on  In- 
juries to  Interstate  Employes  (1915)  i  139.  If 
the  recovery  is  for  the  benefit  of  the  next  of 
kin  under  the  statute,  then  It  is  not  an  asset 
of  the  decedent's  estate  for  distribution,  or 
for  the  paying  of  debts,  but  is  to  be  paid  di- 
rectly to  such  next  of  kin  entitled  thereto  un- 
der the  statute ;  and,  if  this  be  true,  the  per- 
manent administrator  of  the  decedent's  es- 
tate is  not  entitled  to  recover  from  those  who 
have  paid  the  fund  to  the  one  who  is  entitled 
to  it    It  is  true  he  was  a  nominal  party  to 


the  salt,  but  it  was  for  the  purpose  of  recoT-< 
erlng  for  the  sole  beneficiary,  who  has  now 
received  that  to  which  the  law  says  he  Is  en- 
titled, and  not  for  the  estate  be  represents. 
If  the  personal  representative  brings  the 
suit  oinder  the  federal  statute,  it  would  not 
be  on  behalf  of  the  estate  he  represents,  but 
for  the  exclusive  benefit  of  him  who  was  the 
sole  beneficiary,  and  who  was  entitled  to  re- 
cover for  the  tortious  killing  and  for  the  loss 
which  resulted  to  him  thereby.  Gulf,  etc., 
Ry.  V.  McGlnnls,  228  U.  S.  173,  33  Sup.  Ct 
426,  67  L.  Ed.  785;  Michigan  Central  R.  R. 
V.  Vreeland,  227  U.  S.  59,  70,  33  Sup.  Ct  192, 
57  L.  Ed.  417,  33  Ann.  Cas.  1914C,  170; 
American  R.  R.  of  Porto  Rico  v.  Dldrlckson, 
227  U.  S.  145,  33  Sup.  Ct  224,  67  L.  Ed.  456. 
In  the  case  of  White  v.  Ward,  157  Ala.  345,' 
47  South.  166,  18  li.  R.  A.  (N.  S.)  568,  It  was 
held  that: 

"In  defense  of  a  claim  by  the  administrator 
of  a  child  for  money  recoTered  in  a  suit  by  the 
administrator  for  the  negligent  klUinK  of  the 
child,  which,  under  the  statute,  is  solely  for 
the  benefit  of  the  child's  parents,  the  attor- 
ney may  show  that  he  paid  the  money  to  a»- 
signees  of  the  parents  and  in  satisfaction  of 
attorneys'  liens  which  might  have  been  assert- 
ed aealnst  the  money  in  his  hands,  notwith- 
standing the  statute  provides  that  every  at- 
torney receiving  money  for  his  client  and  re- 
fusing to  pay  the  same  when  demanded,  shall 
be  proceeded  against. in  a  summary  way,  and 
be  subject  to  interest  and  penalties." 

This  case,  though  construing  a  state  stat- 
ute, is  in  point  In  the  case  at  bar  the  real 
beneficiary  has  been  paid  the  money  to  which 
be  was  entitled;  and,  even  if  the  adminis- 
trator as  the  nominal  party  plalntUT  was 
technically  entitled  to  have  the  money  pass 
through  his  hands  and  be  by  him  paid  to  the 
beneficiary,  yet  the  law  will  not  require  an 
unnecessary  thing  to  be  done ;  and,  the  bene- 
ficiary having  received  that  which  was  due 
htm  from  the  proceeds  of  the  suit,  the  attor- 
neys who  collected  the  money  and  paid  it 
over  will  not  at  the  Instance  of  the  nominal 
party  who  has  no  interest  in  the  proceeds  of 
the  suit,  be  made  to  answer  to  him  for  it 
That  has  been  done  which  ought  to  have  been 
done,  and  there  the  matter  should  rest  The 
court  did  not  err  In  dismissing  tbe  rule. 

Judgment  aflSrmed.  All  tbe  Justices  con- 
cur. 
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BARRE3TT  ▼.  WESTERN  &  A.  R.  00. 
(Supreme  Court  of  Georgia.    Aug.  14, 1915.) 

(Syllabus  ly  the  Court.) 

1.  Dauaoes  «=>e4— Evidencb— Loss  bt  Fibe 

—Insurance. 

On  the  trial  of  a  suit  to  recover  damages 
oUeged  to  have  been  caused  by  fire  originating 
frum  sparlcs  negligently  emitted  from  the  defend- 
ant's locomotive,  the  plaintiff  as  a  witness  was 
asked  how  much  insurance  he  had  collected  from 
the  burned  property.  Objection  was  made  to  his 
answering  the  question ;  and  counsel  for  the  de- 
fendant stated  that  be  wished  to  malce  the  point 
whether  the  plaintiff  could  recover  of  the  rail- 
road company  all  of  his  loss,  in  addition  to  the 
amount  he  had  received  from  the  insurance  com- 
pany, and  wished  to  have  a  review  of  the  deci- 
sions on  that  subject  The  judge  replied,  "I 
will  let  him  state  the  amount,  and  charge  the 
jury  that  it  has  nothing  to  do  with  it."  The 
witness  answered  that  the  property  destroyed 
was  worth  $6,855.73,  upon  which  he  had  col- 
lected $2,500  insurance.  The  judge  did  not  in- 
struct the  jury  as  he  stated  he  would  do,  but 
did  instruct  them  that,  if  the  plaintiff  was  en- 
titled to  recover,  the  measure  of  damages  would 
b«  the  full  amount  of  his  loss.  Held,  that  it 
was  erroneous  to  admit  testimony  that  the  plain- 
tiff had  received  money  from  an  insurance  com- 
pany on  account  of  the  destruction  of  the  prop- 
erty bv  fire.  City  of  Kome  v.  Rhodes,  134  Ga. 
650,  68  S.  B.  330.  On  the  foregoing  facts  the  er- 
ror was  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  i  llS;   Dec.  Dig.  <S=>6i.] 

2.  Habiclbss  Ebkob — Instbdctions. 

Other  charges  complained  of,  though  not 
strictly  accurate,  were  not  harmful  to  the  plain- 
tiff. 

Error  from  Superior  Court,  Whitfield 
County ;   A,  W.  Flte,  Judge. 

Action  by  Dennis  Barrett  against  the 
Western  &  Atlantic  Hallroad  Company. 
There  was  a  Judgment  for  defendant,  and 
I^alntiff  brings  error.    Reversed. 

W.  C.  Martin  and  William  B.  Mann,  both 
of  Dalton,  for  plaintiff  in  error.  Tye,  Pee- 
pleS  &  Jordan,  of  Atlanta,  and  Maddox,  Mc- 
Camy  &  Shumate,  of  Dalton,  for  defendant 
in  error. 

EVANS,  P.  X  Judgment  reversed.  AU  the 
Justices  concur. 

(lU  Ga.  isj 

MELTON  T.  HUBBARD.    (No.  516.) 
(Supreme  Court  of  Georgia.    Aug.  10,  1915.) 

(Svttoivt  by  the  Court.) 
1.  DiTOBCE  ^=>230— Alimony— Election. 

Where,  in  contemplation  of  a  voluntary 
separation,  a  husband  and  wife  entered  into  a 
written  agreement,  wherein  it  was  stipulated 
that  the  husband  was  to  pay  to  his  wife  a  lump 


ram  of  $1,440  in  full  settlement  of  all  claims  of 
his  wife  for  dther  temporary  or  permanent  ali- 
mony, wliich  was  to  be  paid  in  installments  of 
$40  per  month  for  the  period  of  36  months,  the 
wife  agreeing  upon  her  part  to  accept  this  sum 
in  lien  of  alimony,  and  agreeing  further  to  re- 
lease the  husband  from  any  claim  for  attorney's 
fees  to  which  she  might  be  entitled  in  law  in 
case  she  might  in  future  bring  suit  for  divorce; 
and  where  the  wife  subsequently,  by  way  of  a 
cross-petition  In  a  suit  for  divorce  brought  by 
the  husband,  set  up  this  contract  and  prayed 
that  it  be  enforced  and  that  the  stipulated  pay- 
ments called  for  in  the  contract  be  allowed  her 
"until  the  final  hearing  of  the  case,  as  tempo- 
rary alimony,  if  the  court  should  determine 
that  said  snip  cannot  at  this  time  be  allowed 
under  said  contract,  or,  in  lieu  thereof,  such  rea- 
sonable sum  for  temporary  alimony  ss  to  the 
court  may  seem  reasonable  and  just,"  and  that 
she  have  certain  other  sums  as  damages,  etc, 
and  prayed  further,  if  the  court  should  for  any 
reason  "conclude  that  said  contract  cannot  be 
enforced  in  manner  and  form  as  the  same  was 
made,  that  the  court  should  allow  to  her  such 
sums  as  temporary  alimony"  and  other  sums  for 
attorney's  fees  as  to  the  court  might  seem  just 
and  proper ;  and  where  the  court  upon  tlie  hear- 
ing of  this  petition  entered  a  judgment  in  which, 
after  stating  in  substance  the  provisions  in  tiie 
contract  above  referred  to,  it  was  adjudged  that 
the  plaintiff  in  the  divorce  suit  (the  hu!>band) 
"do  now  pay  to  W.  J.  Grace,  attorney  for  the 
respondent,  the  sum  of  $120,  and  the  further 
sum  of  $40  per  month  on  the  first  of  July,  1907, 
and  $40  on  the  first  day  of  each  month  tliere- 
after,  as  temporary  alimony,  until  the  further 
order  of  the  court'  —k«M : 

(a)  The  wife  could  not,  after  having  accepted 
payment  of  alimony  as  ordered  in  the  judgment 
quoted,  maintain  a  suit  for  the  enforcement  of 
the  contract.  Having  taken  a  judgment  requir- 
ing the  defendant  to  pay  to  her  the  amounts 
named  in  the  judgment  as  alimony,  and  having 
received  alimony  under  sudi  order,  she  thereby 
elected  to  abandon  the  o6ntract  and  treat  it  as 
nonenforceable. 

(b)  If  the  wife  could  not  revert  to  the  con- 
tract and  enforce  its  terms  under  the  circum- 
stances stated,  neither  could  her  executrix,  aft- 
er her  death,  maintain  al  suit  for  the  enforce- 
ment of  the  same. 

[Ed.    Note. — For    other   cases,    gee    Divorce, 
(3ent  Dig.  H  666,  667;   Dec  Dig.  «=23a] 
2.  Assignments  of  Ebbob— Cos8ider.vtion. 

The  ruling  made  above  is  controlliuz  in  the 
case,  and  it  is  unnecessary  to  pass  upon  the  spe- 
cial assignments  of  error. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Matbews,  Judge. 

Action  by  P.  C.  Hubbard,  as  executrix, 
against  O.  D.  Melton.  Tliere  was  a  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

A.  Ll  Dasher,  Jr.,  of  ilacon,  for  plaintiff 
in  error.  Ryuls  &  Anderson,  of  Macon,  for 
defendant  in  error. 


BECK,  J.     Judgment  reversed. 
Justices  concur. 


All  the 
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KENT  ▼.  CENTEAL  OF  GEORGIA  RY.  CO. 
(No.  480.) 

(Snpreme  Court  of  Georgia.    Aug.  10,  1915.) 

(Byllahus  (y  the  Court.) 

X.  Appeal  and  Ebbob  (S=»92C,  1058— Review 

— Harmless  Ebsob. 

Where  complaint  is  made  in  a  motion  for 
a  new  ti-ial  that  a  named  witness  for  the  plain- 
tiff was  not  permitted  to  testify  to  certain 
facts,  and  in  the  brief  of  evidence  it  appears 
that  the  witness  did  testify  to  such  facts,  and 
both  the  motion  for  a  new  trial  and  the  brief 
of  evidence  are  duly  approved  by  the  presiding 
judge,  this  court  cannot  bold  that  the  brief  of 
evidence  is  incorrect,  but  must  reconcile  the 
two  statements  on  the  theory  that,  while  at  one 
time  the  court  made  the  ruling  stated  in  the 
motion  for  a  new  trial,  at  some  stage  of  the  ex- 
amination the  testimony  was  admitted.  Under 
such  facts,  the  ruling  will  not  require  a  new 
trial,  even  if  the  evidence  was  admissible.  Rob- 
erts V.  Tift,  136  Ga.  901,  006,  72  S.  B.  234; 
Woods  V.  State,  137  6a.  85,  72  S.  E.  908. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  1279,  2899,  3729,  3730, 
3735-3747,  4195,  4200^204,  4206;  Dec.  Dig. 
4S=>926,  105&] 

2.  Appeal  and   Ebbob  4=a  1061  —  Retixw  — 

Habicless  Ebbob. 

The  general  rule  is  that  a  witness  cannot 
testify  to  matters  derived  from  memoranda 
made  by  others,  and  of  .which  he  has  no  inde- 
pendent knowledge.  Tet,  inasmuch  as  the  mat- 
ters touching  which  the  witness  testified  appear 
from  other  uncontradicted  evidence,  the  error 
of  allowing  such  testimony  in  this  case  is  harm- 
less. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent  Die  H  4161-4170;  Dee.  Dig.  «=> 
lOBLI 
8.  EviDENCK  «=»407  —  Parol  —  Cabbiaob  or 

Live  Stock— Varying  Contbacts. 

Where  a  shipper  tenders  to  a  carrier  live 
stock  for  transportation,  and  voluntarily  en- 
ters into  a  written  contract  with  the  carrier  that 
in  consideration  of  the  reduced  rate  of  freight 
he  assents  to  certain  stipulations  therein  con- 
tained, and  where  it  is  not  contended  that  any 
fraud  was  perpetrated  by  the  carrier's  agent 
in  procuring  the  contract,  it  is  not  error  to  re- 
pel testimony  by  the  shipper  that  at  the  time 
of  the  shipment  nothing  was  said  about  rates. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  U  1826-1828;  1841 ;  Dec.  Dig.  <S=> 
407.] 

4.  Cabkibbs  <S='218— Cabbiaok  of  Live  Stock 
—Liability  ok  Cabbies. 

A  shipper  of  live  stock  entered  into  a  spe- 
cial contract  with  the  carrier,  and,  in  considera- 
tion of  a  reduced  freight  rate,  agreed  that  he 
had  examined  and  found  in  good  order  and  con- 
dition the  car  provided  for  the  transportation 
of  his  live  stocx;  that  he  accepted  the  same, 
and  agreed  that  as  thus  provided  it  was  suitable 
and  sufficient  for  said  purposes ;  that  in  case  of 
delays  of  trains  from  any  cause  he  was  to  feed, 
water,  and  take  proper  care  of  the  stock  at  his 
own   expense;     and   that   the  carrier  was  not 


bound  to  carry  the  stock  bjr  any  particular 
train  or  in  time  for  any  particular  market,  or 
otherwise  than  with  as  reasonable  dispatch  aa 
its  general  business  would  permit.  It  was  fur- 
ther agreed  that,  as  a  condition  precedent  to  the 
shipper's  right  to  recover  any  damages  for  loss 
or  injury  to  the  stock,  the  owner  or  person  in 
charge  of  the  stock  should  give  notice  in  writ- 
ing of  his  claim  to  the  agent  before  the  stock 
was  removed  from  the  place  of  delivery  of  the 
same,  and  before  such  stock  was  mingled  with 
other  stock.  Upon  the  trial  of  an  action  brought 
by  the  shipper  against  the  carrier,  for  damages 
in  the  value  of  one  of  the  animals,  alleged  to 
iiave  died,  and  on  account  of  injuries  to  others, 
because  they  were  without  food,  exercise,  or 
water  during  the  period  of  transportation,  it 
appeared  from  the  evidence  that  the  plaintiff, 
before  signing  the  contract,  examined  the  car; 
that  he  failed  to  accompany  the  stock  or  make 
provision  for  th^ir  being  fed,  watered,  and  car- 
ed for;  that  the  stock  were  loaded  at  noon, 
leaving  about  three  hours  after  being  put  upon 
the  car,  arriving  at  a  juncSon  point  at  7:30 
p.  m.,  where  they  remained  in  the  car  until  the 
next  afternoon,  when  they  were  transported,  by 
the  first  schedule  train,  to  their  destination, 
reaching  there  at  5:30  p.  m. ;  that  the  stock 
were  transported  on  the  first  trains  of  the  car- 
rier scheduled  between  the  initial  point  and 
their  destination;  that  the  trains  were  run  on 
schedule  time;  and  that  no  written  claim,  as 
provided  in  the  contract,  was  presented  to  the 
carrier.  Beld,  tbat  it  was  not  error  to  direct  a 
verdict  for  the  defendant  Williams  v.  Cen- 
tral of  Georgia  Ry.  Co.,  117  Ga.  830,  43  S.  E. 
980;  Central  of  Georgia  Ry.  Co.  v.  James,  117 
Ga.  832,  45  S.  E.  223;  Ragsdale  v.  Southern 
Ry.  Co.,  119  Ga.  627,  46  S.  E.  832;  Gilleland 
V.  L.  &  N.  R.  Co.,  119  Ga.  7S9.  47  S.  B.  336; 
Southern  Ry.  Co.  v.  Tollerson,  135  Ga.  74,  68 
S.  E.  798. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §§  674-696,  927,  028,  033-949;  Dec 
Dig.  ®=>218.] 

5.  Appeai.  and  Ebbob  4=>843  —  Detebmina- 

TioN — Moot  Case. 

Inasmuch  as  the  plaintiff  la  not  entitled  to 
recover,  it  ia  immaterial  to  inquire  whether,  un- 
der the  testimony,  the  value  of  the  horses  as 
contained  in  the  contract  of  shipment  was  ar- 
bitrary, or  was  fixed  in  a  bona  fide  attempt  to 
agree  on  a  specific  valuation. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  IMg.  §§  3331-3341 ;  Dec  Dig.  <&=» 
843.] 

Error  from  Superior  Court,  Macon  Connty; 
Z.  A.  LitOeJohn,  Judge. 

Action  by  F.  H.  Kent  against  the  Central 
of  Georgia  Railway  Company.  There  was  a 
judgment  for  defendant,  and  plcdntiff  brings 
error.    Affirmed. 

Lawton  Nalley  and  Thomas  B.  Scott,  both 
of  Atlanta,  for  plaintiff  in  error.  Jule  Fel- 
ton,  of  Montezuma,  and  E.  A.  Hawkins,  of 
Amerlcus,  for  defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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GEORGE    W.   MttliLEH  BANK   FIXTURE 

CO.  ▼.  GEORGIA  STATE  SAVINGS 

ASS'N  et  aL    (No.  538.) 

(Supreme  Court  of  Georgia.     Aug.  14,  1915.) 

(JSyUalut  Iv  the  Court.) 

1.  Mbchanicb'  Liens  «s>276— FOBSCiiOSURB— 
Complaint— Amendment. 

A  foreclosure  of  a  mechanic's  lien,  alleging 
that  the  work  done  and  material  famished  were 
pursnant  to  a  contract  with  the  contractor,  and 
prayinj;  a  general  judgment  against  the  contrac- 
tor and  the  foreclosure  of  the  lien  against  the 
improved  property,  is  not  amendable  by  adding 
a  second  count  alleging  that  the  materials  fur- 
nished and  work  done  were  at  the  instance  and 
with  the  consent  of  both  contractor  and  owner, 
and  praying  judgment  in  personam  against  both 
for  the  reasonable  value  of  the  material  and 
services,  and  for  a  foreclosure  of  the  lien. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  dent.  Dig.  ff  639-545;  Dec.  Dig.  <£=> 
276.]  , 

2.  Mechanics'  Liens  <3=108,  281— Riqht  to 
'  Lien— FoBECLosuBE— Evidence. 

A  mechanic  furnishing  material  and  doing 
work  on  the  employment  of  a  subcontractor 
does  not  acquire  a  lien  against  the  property 
improved.  Applying  this  principle  to  the  evi- 
dence, a  nonsuit  was  proper. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
■Liens,  Cent.  Dig.  H  140,  141,  565-572;  Dec. 
Dig.  <&=)108,  281.] 

3.  Appeal  and  Ebbob  «=»1056  —  Review  — 
Habuless  Erbor. 

The  excluded  evidence,  even  if  allowed, 
would  not  have  materially  changed  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  4187-4193,  42(W;  Dec. 
Dig.  «=3l056.] 

Error  from  Superior  Court,  Chatham  Coun- 
ty ;  W.  G.  Charlton,  Judge. 

Action  by  the  George  W.  Muller  Bank 
Fixture  Company  against  the  Georgia  State 
Savings  Association  and  others.  There  was 
a  Judgment  for  defendants,  and  plaintiff 
brings  error.    Affirmed. 

Anderson,  Cann  &  Cann,  of  Savannah,  for 
plaintiff  in  error.  Osborne  &  Lawrence  and 
Hitch  &  Denmark,  all  of  Savannah,  for  de- 
fendants in  error. 

EVANS,  P.  J.  The  George  W.  Muller 
Bank  Fixture  Company  brought  suit  against 
the  Georgia  State  Savings-  Association,  the 
owner  of  the  property,  and  E.  Morgan,  its 
contractor,  to  foreclose  its  lien  as  a  material- 
man. The  petition  alleged  that  the  savings 
association  was  the  owner  of  a  certain  de- 
scribed lot  of  land,  and  as  such  employed 
E  Morgan  as  contractor  to  make  certain  im- 
provements upon  the  building  located  on 
the  land ;  that  the  contractor  in  turn  con- 
tracted with  the  Southern  Seating  &  Cabinet 
Company  for  Installing  certain  cabinet,  mar- 
ble, and  metal  work;  that  the  Southern 
Seating  &  Cabinet  Company  in  turn  duly 
transferred  Its  contract  for  the  material  and 
work  to  the  plaintiff,  which  at  once  notified 
the  savings  association  and  its  contractor, 
who  accepted  petitioner  in  the  place  of  the 


Southern  Seating  &  Cabinet  Company ;  that 
the  contract  was  completed,  and  within  three 
months  the  plaintiff's  claim  of  lien  was  duly 
recorded;  and  that  under  the  terms  of  its 
employment  the  plaintiff- was  to  receive  from 
the  contractor  $6,512.50,  of  wbicb  sum 
$4,596.56  had  been  paid,  leaving  a  balance 
due  of  $1,916.  The  prayer  was  for  a  general 
Judgment  against  the  contractor,  and  for  a 
foreclosure  of  the  plalntlfTs  lien  upon  the 
real  estate  of  the  owner.  The  plaintiff  pro- 
posed to  amend  Its  petition  by  adding  a  new 
count,  in  which  it  was  alleged,  that  the 
Georgia  State  Savings  Association  had  em- 
ployed Morgan  as  the  contractor  to  improve 
certain  property  described  in  the  amendment, 
and  that  the  plaintiff,  "at  the  Instance  of 
and  with  the  consent  and  recognition  of  the 
said  E.  Morgan  and  said  Georgia  State  Sav- 
ings Association,  did  the  following  work  and 
supplied  material  In  accordance  with  said 
employment  as  a  contractor  and  materialman 
on  the  buUdlng  owned  by  said  Georgia  State 
Savings  Association  heretofore  referred  to, 
and  in  the  banking  house  thereof,  as  fol- 
lows:"— describing  the  work  and  material. 
The  prayer  was  that  plaintiff  have  Judgment 
for  the  reasonable  value  of  the  work  done 
and  material  furnished,  amoimtlng  to  $1,916, 
against  the  contractor  and  the  assoclatlcm; 
and  that  the  petitioner's  lien  be  set  up  and 
established  and  foreclosed  against  the  real 
estate.  The  court  declined  to  allow  the  prof- 
fered amendment. 

[1]  1.  The  cause  of  action  set  out  in  the 
second  count  Is  essentially  different  from 
that  declared  on  in  the  original  petition. 
The  plaintiff  proceeded  originally  on  the 
ground  that  it  was  a  subcontractor,  and  liad 
furnished  the  material  and  performed  the 
work  by  virtue  of  an  express  contract  with 
the  contractor.  It  was  not  sought  to  charge 
the  owner  with  personal  liability,  bat  It  wab 
sought  to  Impress  the  land  with  a  lien  by 
virtue  of  the  statute.  The  cause  of  action  set 
up  in  the  proposed  amendment  is  an  implied 
assumpsit  against  the  contractor  and  the 
owner  for  materials  furnished  and  work  done 
at  their  special  instance  and  request.  The 
contract  it  is  thereby  sought  to  imply  is 
essentially  different  from  that  alleged  in 
the  original  petition.  It  Is  alleged  In  the 
petition  that  the  contract  was  made  with 
the  contractor.  In  the  amendment  It  is 
sought  to  set  up  an  implied  contract  with 
the  contractor  and  the  property  owner.  The 
amendment  was  properly  disallowed.  LanuLr 
V.  Lamar,  eta,  Drug  Co.,  118  6a.  850,  45  S.  E. 
671. 

[2]  2.  The  plaintiff  complains  of  a  nonsuit 
It  appears  from  the  evidence  that  the  Georg- 
ia State  Savings  Association  employed  E. 
Morgan  to  do  certain  described  work  on  a 
building  located  upon  the  premises  of  the 
former.  The  contractor  in  turn  sublet  this 
work   to  the   Southern    Seating  &   Cabinet 
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Company,  wblch  assigned  to  the  plaintiff  Its 
contract.  On  February  12,  1912,  Morgan,  the 
contractor,  acknowledged  the  receipt  of  a  let- 
ter from  the  plaintiff,  containing  copies  of 
an  agreement  between  Itself  and  the  South- 
em  Seating  &  Cabinet  Company,  a  bond,  an 
assignment,  and  an  affidavit  of  Tlgner.  The 
letter  from  Morgan  continued: 

"I  do  not  intend  to  agree  to  anything  what- 
ever that  will  release  the  Southern  Seating  & 
Cabinet  Company  from  any  of  its  obligations 
under  its  contract.  The  agreement,  copy  of 
which  you  send  me,  is  a  matter  entirely  between 
yonrselves  and  the  Southern  Seating  &  Cabinet 
Company.  The  bond  is  of  course  absolutely  in- 
adequate; the  affidarit  is  worthless  for  the  pur- 
pose for  which  it  is  made,  because  it  is  made 
by  a  corporation  and  not  by  an  individual.  It 
is  apparent  that  a  corporation  cannot  swear. 
I  am  willing  to  facilitate  the  Southern  Seating 
&  Cabinet  Company  in  their  effort  to  complete 
their  contract  in  every  reasonable  way,  as  I 
have  done  ever  since  the  commencement  of  this 
work.  But  under  no  circumstances  will  I  do 
anything  to  release  them  from  their  obligation 
to  carry  out  their  contract.  I  have  no  objection 
to  tbe  Southern  Seating  &  Cabinet  Company 
employing  you  to  complete  their  contract  for 
them  for  their  account,  provided,  of  course,  this 
is  satisfactory  to  the  architect,  Mr.  Whitcover, 
and  the  Georgia  State  Savings  Association.  It 
must  be  understood,  however,  throughout,  and 
until  the  completion  and  final  settlement,  that 
you  are  acting  for  the  account  of  the  Southern 
Seating  &  Cabinet  Company  and  not  in  any 
sense  as  an  independent  contractor  with  me. 
With  this  understanding  you  may  complete  the 
contract  for  the  account  of  the  Southern  Seating 
&  Cabinet  Company." 

On  February  28,  1912,  the  plaintiff  ad- 
dressed to  Morgan  a  letter  in  which  It  stated 
that  Its  superintendent  bad  Informed  it  that 
Morgan  would  not  recognize  It  on  the  Job  of 
the  Georgia  State  Savings  Association,  and 
wishing  to  know  whether  Morgan  accepted 
the  assignment  "in  a  boslness  way."  Mor- 
gan replied  to  this  letter  on  March  1, 1912,  as 
follows: 

"Your  superintendent  is  in  error  in  stating 
that  I  take  the  position  that  I  do  not  recognize 
you  on  the  job  of  the  Georgia  State  Savings 
Association..  I  have  recognized  the  difficulties 
in  which  all  parties  have  found  themselves  in 
the  matter  of  this  contract,  and  I  have  endeavor- 
ed to  be  fair  to  all  parties.  In  each  instance  in 
all  I  have  done  I  have  acted  under  legal  ad- 
vice, with  the  idea  of  being  fair  to  everybody 
and  at  the  same  time  protecting  myself.  I  re- 
ceived a  copy  of  your  contract  with  the  South- 
em  Seating  &  Cabinet  Company,  and  permitted 
you  to  go  Ahead  with  the  work.  I  have  not  the 
slightest  objection  to  your  furnishing  [finishing] 
the  work.  I  have,  however,  taken  tbe  position 
that  my  original  contract  was  with  the  Southern 
Seating  &  Cabinet  Company,  that  your  execu- 
tion of  the  work  did  not  relieve  them  from  their 
lialMUty  to  me  under  their  contract,  nor  have 
regarded  you  in  any  sense  as  an  independent 
contractor.  Ton  have  no  right  to  ask  more  of 
me  than  could  tbe  Southern  Seating  &  Cabinet 
Cfompany,  for  whose  account  you  are  complet- 
ing the  work.  For  my  part  I  want  the  work 
completed;  and  if  you  do  tbe  worlc,  I  desire 
to  see  you  get  your  money,  and  I  will  do  every- 
thing I  can  to  help  you 'get  all  that  is  due  you. 
All  I  want  is  to  be  assured  of  the  completion 
of  the  contract  to  the  acceptance  of  the  owner 
of  the  building.  I  am  perfectly  willing  to  make 
any  payments  from  time  to  time  which  can 
fairly  be  collected  under  my  original  contract 
with  the  Southern  Seating  &  Cabinet  Company, 


and  which  can  be  made  in  justice  to  myself,  hav- 
ing due  resnrd  to  the  fact  that  the  way  to  as- 
sure the  completion  of  the  contract  is  to  always 
keep  enough  back  to  pay  for  its  completion. 
In  conclusion  permit  me  to  say  that  I  am  just 
as  anxious  to  have  this  work  done  and  paid  for 
as  you  are,  and  I  am  equally  anxious  to  pay 
the  man  that  does  it  to  the  satisfaction  of  the 
owner.  While  your  letter  makes  it  appear  so, 
I  really  do  not  think  there  is  any  difference  or 
opinion  between  you  and  me." 

On  March  7,  1912,  tbe  plaintiff  acknowl- 
edged receipt  of  this  letter,  and  thereupon 
wrote  to  Morgan,  among  other  things,  as  fol- 
lows: 

"Summing  up  your  entire  letter,  you  have  set 
forth  certain  conditions  as  they  exist ;  and  we 
ogree  with  you  on  everything  in  your  letter, 
with  the  exception  that  you  have  failed  to  ac- 
knowledge the  receipt  of  our  former  letter  and 
assignment.  What  we  want  you  to  do  is  to 
say  that  you  will  pay  us  $6,512.50  in  lawful 
money  on  the  completion  of  part  No.  3  of  the 
general  specifications  and  contract.  If  there  is 
any  difference  outside  of  this,  it  is  up  to  you 
and  the  Southern  Seating  &  Cabinet  Company 
and  their  bondsmen.  What  we  are  after  is 
getting  ourselves  accepted  by  you  to  this  amount, 
and  when  you  do  this  we  will  proceed." 

The  contractor  responded,  on  March,  9, 
1912: 

"Replying  to  your  favor  of  the  7th,  as  I  have 
previously  written,  I  have  received  all  your 
correspondence  and  a  copy  of  the  assignment  re- 
ferred to  by  you,  whereby  the  Southern  Seating 
&  Cabinet  Company  gives  you  the  authority  to 
complete  the  work  and  receive  payment  there- 
for. As  previously  stated,  I  do  not  recognize 
yon  as  an  independent  contractor,  because  such 
recognition  would  release  the  Southern  Seating 
i^c  Cabinet  Company  and  their  bond  from  the 
obligation  to  me.  I  am  perfectly  willing  for 
you  to  complete  the  contract  for  the  account 
of  the  Southern  Seating  &  Cabinet  Company 
and  pay  you,  under  authority  of  the  assignment, 
the  money  which  may  be  lawfully  due  to  the 
Southern  Seating  &  Cabinet  Company,  under 
their  contract  with  me,  whatever  the  amount 
may  be  under  the  terms  of  said  contract.  I  owe 
the  Southern  Seating  &  Cabinet  Company  ap- 
proximately $6,612.50.  This  may  not  be  abso- 
lutely correct,  but  is  approximately  so.  It  is 
understood  I  sm  not  obligating  myself  to  pay 
this  full  amount  unless  the  amount  stated  is 
ascertained  to  be  actually  due  to  the  Southern 
Seating  &  Cabinet  Company.  It  is  understood 
that  I  will  pay  you,  under  authority  of  this  as- 
signment, only  the  total  amount  finally  due  the 
Southern  Seating  &  Cabinet  Company  under 
their  contract  If,  however,  there  is  any  dif- 
ference between  the  amount  due  you  for  work 
and  the  amount  I  am  due  to  the  Southern  Seat- 
ing &  Cabinet  Company  which  may  be  recovered 
by  me  from  the  Southern  Seating  &  Cabinet 
Company  or  their  bondsmen,  I  will  endeavor 
to  collect  the  difference,  in  which  event  I  will 
pay  the  same  to  you." 

The  foregoing  correspondence  contains  the 
contract  by  virtue  of  which  the  plaintiff  un- 
dertook tbe  work  upon  the  building  of  tbe 
Georgia  State  Savings  Association.  It  is 
clear  from  this  correspondence  that  the  con- 
tractor did  not  employ  tbe  plaintiff  to  fur- 
nish the  materials  and  do  the  work.  The 
contractor  was  Insistent  that  tbe  original 
subcontractor,  the  Southern  Seating  &  Cab- 
inet Company,  should  do  this  work,  and  that 
be  would  not  release  it  from  tbe  contract; 
and  that,  if  tbe  plaintiff  undertook  to  do  tbe 
work  by  virtue  of  tbe  assignment  of  tbe 
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Sputbem  Seating  &  Cabinet  Company  to  It, 
It  would  not  do  it  as  a  contractor  under  blm, 
but  as  an  employ^  of  the  assignor.  The  con- 
tractor never  consented  that  the  plaintiff 
sbould  be  substituted  for  the  Southern  Seat- 
ing &  Cabinet  Company.  The  plaintiff's  as- 
signor had  no  right  to  assign  its  executory 
contract  without  the  consent  of  the  contrac- 
tor. T.,  T.  &  G.  K.  Co.  y.  Bedgood,  116  Ga. 
045,  43  S.  E.  257.  There  is  nothing  In  the 
correspondence  between  the  parties  to  indi- 
cate that  the  contractor  recognized  the  plain- 
tiff otherwise  than  as  an  employe  of  the 
Southern  Seating  &  Cabinet  Company,  doing 
the  work  on  Its  behalf  by  virtue  of  the  as- 
signment of  the  contract.  Such  being  the 
case,  the  plaintiff  was  not  entitled  to  a  lien 
for  the  materials  furnished,  or  for  work 
done.  General  Supply  Company  v.  Hunn, 
126  Ga.  616,  S6  S.  E.  957;  Cambridge  Tile 
Co.  V.  Bank,  128  Ga.  178,  57  S.  E.  311. 

[3]  3.  The  president  of  the  plaintiff  com- 
pany offered  to  testify  that  after  the  work 
had  been  under  way  about  two  months  he 
went  to  Savannah  and  ordered  his  workman 
to  suspend  work,  that  the  contractor  fretted 
about  it,  and  the  vice  president  ot  the  Geor- 
gia State  Savings  Association  asked  what 
was  the  matter,  to  which  he  replied  that  the 
contractor  did  not  satisfy  him  that  he  was 
going  to  acknowledge  his  company  on  the  job, 
that  he  remained  there  two  or  three  days 
and  saw  the  contractor,  and  said  to  him : 

"Mr.  Morgan,  I  want  to  know  whether  you 
are  going  to  accept  me  on  the  job.  I  want  to 
know  whether  I  will  get  my  money.  He  said : 
'Sure  I  accept  you.  Go  on  with  the  work  and 
you  will  get  your  money.'  I  took  his  word  that 
he  had  accepted  me." 

The  plaintiff  contends  that  this  amounted 
to  a  novation  of  the  contract,  by  the  terms  of 
which  the  contractor  accepted  the  plaintiff  as 
an  Independent  contractor  employed  by  him 
in  the  prosecution  of  the  work  which  he  had 
contracted  to  perform.  On  the  other  hand, 
it  is  insisted.  In  the  first  place,  that,  if  it 
amounted  to  a  novation,  there  was  absolute- 
ly no  consideration  for  the  novated  contract ; 
and,  secondly,  that  the  statement  of  the  con- 
tractor in  no  wise  indicated  any  departure 
from  his  position  as  contained  in  his  writ- 
ten correspondence.  We  have  carefully  com- 
pared the  testimony  excluded  by  the  court 
with  the  correspondence  evidencing  the  con- 
tract between  the  contractor  and  the  plain- 
tiff, and  we  cannot  find  any  substantial  vari- 
ance. In  the  correspondence  the  contractor 
stated  that  he  was  willing  to  recognize  the 
plaintiff  on  the  Job  as  an  employe  of  the 
subcontractor,  but  not  as  an  Independent  con- 
tractor; and  this  testimony  is  In  substantial 
accord  with  the  contract  between  the  parties, 
as  contained  in  their  original  letters.  Its  ex- 
clusion will  not  req<uire  a  reversal  of  the 
judgment 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


au  Oa.  13) 
WASHINGTON  ▼.  TDRNEO,     (No.  495.) 
(Supreme  Court  of  Georgia.    Aug.  10,  1913.) 

(SyllaUit  hy  the  Court.) 

VBBDIOP— DiBECTED  VKBDICT. 

Under  the  decision  in  Smith  t.  Da  Boae.  78 
Ga.  413,  432,  3  S.  E.  309,  6  Am.  St.  liep.  •>C0, 
there  was  no  error  in  directing  a  verdict  in  this 
case.  No  other  question  was  argued  in  the  brief 
of  oonnaei  for  the  plaintiff  in  error. 

Birror  from  Superior  Court,  Chatham  Coun- 
ty; W.  O.  Charlton,  Judge. 

Action  between  Anna  Washington  and  W. 
A.  Turner,  executor.  There  was  a  judgment 
for  Turner,  and  Anna  Washington  brings  er^ 
ror.    Affirmed. 

Oliver  &  Oliver,  of  Savannah,  for  plaintiff 
in  error.  F.  P.  Mclntlre,  of  Savannah,  for 
deifendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(IM  Oa.  K) 

STURKET  T.  M.  ODOWD  SONS  &  CO. 

(No.  520.) 

(Supreme  Court  of  Georgia.   Aug.  13, 19150 

(Syllalut  hv  th«  Court.) 

1.  PREUiaRABT  Rttlingb— EBBona. 

No  material  error  is  shown  in  the  rulings 
of  the  court  pending  the  triaL 

2.  Ciiaboe—Ebbobs— Evidence. 

While  the  charge  in  reference  to  the  burdoi 
of  proof  was  not  entirely  accurate,  in  view  of  the 
evidence  in  the  case  and  the  issues  made,  the  in- 
accuracy was  not  of  such  character  as  to  require 
the  grant  of  a  new  trial. 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  W.  O.  Sturkey  against  M.  O'Dowd 
Sons  &  Company.  There  was  a  judgment  for 
the  latter,  and  the  former  brings  error.  Af- 
firmed. 

Pierce  Bros.,  of  Augusta,  for  plaintiff  in 
error.  D.  G.  Fogarty,  of  Augusta,  for  defend- 
ant in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

UM  (te.  ai 
J.  I.  CASE  THRESHING  UACH.  CO.  t. 
THURMOND. 
(Supreme  Court  of  Georgia.     Aug,  11,  1915.) 

(SyllabuM  ly  the  Court.) 

1.  Set-Off  and  Countebclaik  «=»2a— Sub- 
ject-Matteb  OF  COCKTEBCLAnC. 

If  the  counterclaim  set  up  against  the  plain- 
tiff  by  the  defendant  in  his  plea  be  treated  as 
one  arising  ex  contractu,  it  was  the  subject-mat- 
ter of  set-off.  If  it  be  treated  as  one  arising 
ex  delicto,  it  was  alleged  that  the  plaintiff  was 
a  nonresident  corporation,  and  that  he  sbould 
be  allowed  to  plead  an  equitable  set-off.  In  ei- 
ther event,  there  was  no  error  in  refusing  to 
strike  the  plea  on  the  ground  that  it  sought  to 
set  off  damages  for  a  tort  against  a  suit  on  a 
contract.  See,  in  this  connection,  Bibb  Lond- 
Lnmber  0>.  v.  Lima  Machine  Works,  104  Ga. 
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116,  30  S.  E.  676,  31  S.  E.  401;  Hecht  v.  Snook, 
114  Ga.  921,  924,  925,  41  S.  E.  74 ;  Arnold  v. 
Carter,  125  Ga.  319,  325,  64  S.  B.  177. 

[Bid.  Note.— For  other  cases,  see  Set-Off  and 
Cousterclaim,  Cent  Dig.  §§  26-37;  Dec.  Dig. 
«=»22.] 

2.  Pbooi^Sufficiknct. 

There  was  safBcient  evidence  to  support 
the  verdict,  and  there  was  no  error  in  overruling 
the  motion  for  u  new  trial. 

Error  from  Superior  Court,  Wilkes  Coun- 
ty;   B.  F.  Walker,  Judge. 

Action  by  the  3. 1.  Case  Threshing  Machine 
Company  against  J.  P.  Thurmond  who  coun- 
terclaimed.  There  was  a  judgment  for  de- 
fendant, and  plaintiff  brings  error.    A£Eirmed. 

C.  B.  Sutton,  of  Washington,  Ga.,  for  plain- 
tiff in  error,  CoUey  &  CoUey,  of  Washing- 
ton, Ga.,  for  defendant  In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


an  Cku  K) 

SEABOARD  AIB  LINE  RX.  ▼.  HOSELET. 

(Na  519.) 
(Supreme  Court  of  Georgia.    Aug.  IS,  IfilSJ 

(Sullaitu  iy  the  Court.) 

1.  Tbiai.  «=9261—Chabge8— Recusal. 

The  exceptions  to  the  refusal  of  certain 
requests  to  charge  the  jury  are  not  well  taken, 
becaase  the  requests  in  themselves  are  not  such 
complete  and  accurate  statements  of  the  law 
in  all  respects  as  to  render  it  error  for  the  judge 
to  decline  to  give  them. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  Si  484,  660,  671,  673,  675 ;  I>ec.  Dig.  «=» 
261.] 

2.  RuuKGs— ExcspnoNs— Ebbobs. 

The  exceptions  to  tlie  charfre  as  given  and 
to  rulings  of  the  court  made  pending  the  trial 
are  without  merit 

Error  from  Superior  Court,  Toombs  Coun- 
ty;   B.  T.  Rawllngs,  Judge. 

Action  between  the  Seaboard  Air  Line  Rail- 
way and  Howell  Moseley,  by  his  next  friend. 
There  was  a  judgment  for  Moseley,  and  the 
railroad  company  brings  error.    AfiSrmed. 

J.  B.  Geiger,  of  Mt  Vernon,  for  plaintiff  In 
error.  G.  W.  Lankford,  of  Lyons,  and  Hlnes 
&  Jordan,  of  Atlanta,  for  defendant  In  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

a43  Oa.  810) 

SOUTHERN  ICE  &  COAL  CO.  ▼.  ATLANTIC 

ICE  &  COAL  CORPORATION.    (No.  520.) 

(Supreme  Court  of  Georgia.    Aug.  13.  1915.) 

fSullahu!  bu  the  Court.) 

1.  MoNOPOt-iES  €=24 — Regulation  of  PpicES 

— Jurisdiction  of  Oourt. 

The .  superior  court  has  no  jurisdiction  to 
make  or  regulate  the  price  of  a  commodity  made 
and  sold  in  this  state  by  a  manufacturing  corpo- 
ration. 

[BJd.  Note. — For  other  easses.  see  Monopolies, 
Cent  Dig.  $  17;  Dec.  Dig.  <e=924.] 


2.  Injtjnctiok  €=120— Relief— Pkateb. 

There  being  no  prayer  for  specific  relief 
other  than  the  fixing  of  minimum  prices  below 
which  the  defendant  could  not  sell,  the  court  did 
not  err  in  sustaining  the  demurrer  and  dismiss- 
ing the  petition. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  S§  251,  252;   Dec.  Dig.  «=120.] 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  the  Southern  Ice  &  Coal  Com- 
pany against  the  Atlantic  Ice  &  Coal  Cor- 
poration. A  demurrer  was  sustained  to  the 
petition,  and  plaintiff  brings  error.    Affirmed. 

The  Southern  Ice  &  Ck)al  Company  brought 
a  petition  against  the  Atlantic  Coal  &  Ice 
Corporation,  alleging  In  substance  as  fol- 
lows :  The  plaintiff  is  a  Creorgla  corporation, 
with  a  capital  stock  of  $150,000.  The  defend- 
ant corporation  was  created  and  organized 
under  the  laws  of  Virginia,  with  a  capital 
stock  of  $7,000,000.  The  defendant  ovms  and 
operates  factories  for  manufacturing  and 
selling  Ice  In  Macon,  Bibb  county,  and  In 
many  other  cities  In  Georgia,  Florida,  and 
Tennessee,  and  the  plaintiff  Is  the  only  com- 
petitor of  the  defendant  in  Macon,  Ga.  The 
defendant  cori)oratlon  was  organized  and 
chartered  for  the  purpose  of  controlling  as 
a  monopoly  the  manufacture  and  sale  of  Ice 
in  cities  and  states  where  it  should  there- 
after own  and  operate  or  control  factories,  or 
carry  on  business,  and  to  prevent  and  Im- 
pede free  and  fair  competition  in  trade  be- 
tween Itself  and  owners  of  ice  factories  In 
all  the  cities  and  states  where  It  owns  and 
creates  or  controls  ice  factories  or  does  busi- 
ness, and  with  this  purpose  has  taken  over 
and  obtained  control  of  many  Ice  factories 
In  the  states  where  It  operates.  The  defend- 
ant now  consists  of  a  combination  and  union 
of  the  ice  factories  originally  built,  owned, 
and  operated  by  It,  and  of  former  independ- 
ent ice  factories,  all  of  which  are  now  op- 
erated under  the  charter  of  the  defendant, 
which  combination  Is  illegal  and  contrary. to 
the  laws  of  Georgia  and  paragraph  4  of  sec- 
tion 2  of  article  4  of  the  Constitution  of  this 
state.  The  defendant  has  never  built  an  ic<> 
factory  except  for  the  purpose  of  carrying 
out  the  scheme  of  creating  a  monopoly  to  pre- 
vent free  and  fair  competition  In  trade  be- 
tween itself  and  owners  of  Independent  ice 
factories,  except  In  Ft  Valley,  Ga.,  where  It 
build  a  small  plant  for  the  purpose  of  as- 
sisting In  carrying  out  its  contract  with  the 
Armour  car  lines  in  the  refrigeration  of  cars 
for  the  shipment  of  fruit  For  the  purpose 
of  creating  a  monopoly  and  for  the  purpose 
of  defeating  fair  and  honest  competition  and 
increasing  the  price  of  ice,  the  defendant 
forced  all  of  the  former  Independent  ice  fac- 
tories either  to  sell  to  it,  or  to  combine  with 
it  and  operate  under  its  charter,  thus  form- 
ing the  combination,  union,  and  monopol.v, 
all  of  which  tends  to  defeat  and  does  defeat 
free  and  fair  competition  and  results  In  the 
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monopoly  planned  by  tbe  defendant  For  the 
purpose  of  further  defeating  free  and  fair 
competition  and  of  controlling  the  Bale  and 
price  of  ice,  the  defendant  entered  into  an 
illegal  contract  and  combination  with  the 
Southern  Ice  Company,  a  corporation  of 
Nashville,  Tenn. ;  the  stockholders  of  the  de- 
fendant being  also  large  stockholders  of  the 
Southern  Ice  Company. 

The  general  scheme  of  carrying  out  its 
purpose  was  that  the  defendant  would  take 
over  and  combine  vtrith  more  than  one  Inde- 
pendent factory,  with  the  understanding  and 
agreement  between  itself  and  the  Southern 
Ice  Company  that  they  would  nominally  ap- 
pear as  competitors,  but  in  fact  would  and 
did  agree  among  themselves  to  maintain  a 
fixed  scale  of  prices  for  the  sale  of  ice,  and 
in  this  way  defeat  free  and  fair  competition. 
This  scheme  was  carried  out  In  a  number  of 
cities  of  Georgia  and  Florida.  From  the  or- 
ganization of  the  plaintiff  company,  the  de- 
fendant set  out  to  drive  it  out  of  business 
and  carry  on  the  monopoly  for  the  sale  of 
ice  in  Macon  and  in  other  territory  in  which 
the  plaintiff  now  does  business,  and  by 
threats,  intimidations,  and  other  unlawful 
means,  and  by  reason  of  the  formation  of  a 
monopoly,  has  a  scheme  to  prevent  plaintiff 
from  engaging  in  or  remaining  in  or  carry- 
ing on  business.  Immediately  upon  the  com- 
mencement of  the  sale  of  ice  by  the  plain- 
tiff, the  defendant  reduced  the  price  of  ice  to 
the  principal  users  in  Macon  from  $5  to 
$4.50  per  ton,  and  from  time  to  time  there- 
after the  defendant  has  reduced  the  price  of 
ice  on  wholesale  and  retail  quantities,  and 
is  now  threatening  to  reduce  the  price  lower, 
for  the  purpose  of  driving  plaintiff  out  of 
business,  and  for  the  purpose  of  then  increas- 
ing to  an  unreasonable  rate  the  price  of  ice 
in  Macon  and  the  territory  in  which  the 
plaintiff  and  defendant  compete.  The  differ- 
ence in  the  price  of  ice  at  the  scale  of  prices 
for  which  ice  was  sold  by  the  defendant  com- 
pany immediately  and  for  many  years  before 
the  plaintiff  entered  business  and  the  prices 
of  ice  at  the  scale  of  prices  now  in  effect 
amounts  to  $150  to  $187.50  per  day  to  plain- 
tiff ;  although  the  cost  of  the  manufacture  of 
ice,  by  reason  of  the  increase  in  the  price  of 
labor  and  increase  in  the  price  of  water  rates 
and  for  other  causes,  is  considerably  greater 
than  was  the  cost  of  its  manufacture  for 
many  years  before  the  plaintilf  entered  into 
business;  and  the  selling  price  has  been 
from  time  to  time  reduced  since  the  defend- 
ant entered  business,  for  the  purpose  of  driv- 
ing defendant  out  of  business  and  creating 
a  monopoly.  In  other  cities  where  defend- 
ant owns  and  operates  the  only  ice  factory, 
and  where  there  la  no  competition,  tbe  de- 
fendant charges  and  receives  a  much  higher 
price  for  ice,  both  wholesale  and  retail,  al- 
though in  such  cities  freight  rates  on  coal  is 
comparatively  much  lower  than  it  is  in  Ma- 
con in  proportion  to  the  price  of  ice;  the 
Item  of  coal  l)eing  the  largest  expense  in  the 


manufacture  of  Ice.  All  the  nnlawfal  means 
practiced  by  the  defendant  to  prevent  tbe 
plaintiff  from  enjoying,  remaining  in,  or  car- 
rying on  business  at  a  fair  and  legitimate 
profit  are  in  restraint  of  trade,  prevent  fair 
competition,  and  create  a  monopoly,  and  are 
Illegal  and  contrary  to  the  principles  of  eq- 
uity and  good  conscience.  Ice  is  one  of  the 
necessaries  of  life,  the  injury  that  has  been 
inflicted  by  defendant's  means  and  methods 
is  irreparable  in  damages,  and  the  plaintiff 
has  no  adequate  remedy  at  law  for  the  cor- 
rection of  the  injury  inflicted.  It  prays  for 
temporary  and  permanent  injunction  to  re- 
strain the  defendant  from  further  reducing 
or  cutting  the  price  of  ice,  either  in  whole- 
sale or  retail  quantities,  or  from  selling  or 
offering  for  sale  ice  In  such  quantities  at  a 
rate  less  than  that  at  which  it  is  now  offer- 
ing ice  for  sale  In  the  city  of  Macon  and  Bibb 
county,  and  in  any  territory  in  which  the 
plaintiff  and  the  defendant  are  competitors, 
and  to  compel  defendant  to  offer  ice  for  sale 
in  the  city  of  Macon,  Bibb  county,  and  ter- 
ritory, at  such  prices  as  will  allow  both  plain- 
tiff and  defendant  a  fair  and  legitimate  prof- 
it ;  and  that  the  defendant  be  enjoined  from 
selling  ice  in  Macon  and  the  territory  sup- 
plied from  Macon  at  a  schedule  of  prices  be- 
low the  cost  of  manufacturing  and  deliver- 
ing it 

The  defendant  filed  a  general  demurrer  to 
the  petition,  which  was  sustained,  and  the 
plaintiff  excepted. 

J.  E.  Hall  and  Guyton  Parks,  both  of  Ma- 
con, for  plaintiff  in  error.  Payne  &  Jones, 
of  Atlanta,  and  Miller  &  Jones,  of  Macon, 
for  defendant  In  error. 

HILL,  J.  (after  stating  tbe  facts  as  above). 
By  the  allegations  of  the  petltloa  a  strong 
case  is  made  out  prima  fade  tending  to  show 
an  illegal  combination  and  conspiracy  be- 
tween the  defendant  company  and  a  similar 
one  outside  the  state,  the  purpose  of  whldi, 
by  reducing  the  selling  price  of  ice  In  the 
territory  covered  by  the  plaintiff  below  the 
cost  of  manufacture  and  delivery,  was  to 
drive  the  plaintiff  from  the  territory  now 
occupied  by  it  and  the  defendant  and  then 
to  raise  the  price  of  ice  unreasMiably  high 
and  have  a  monopoly  of  the  business  of 
manufacturing  and  selling  it  in  that  terri- 
tory. It  is  alleged  that  the  defendant  com- 
pany is  a  corporation  with  $7,000,000  capital, 
and  that  the  plaintiff  is  capitalized  at  only 
$150,000.  The  acts  complained  of  are,  brief- 
ly stated,  that  the  defendant  corporation  has: 
(1)  Bought  and  obtained  control  of  various 
Independent  ice  factories  previously  owned 
by  individuals  and  independent  corporations 
in  Georgia,  Florida,  and  Tennessee,  for  the 
purpose  of  defeating  and  lessening  competi- 
tion. (2)  Entered  into  an  illegal  combina- 
tion and  contract  with  the  Southern  Ice  Com- 
pany of  Nashville,  Tenn.,  for  the  same  pur- 
pose. (3)  Intimidated  the  customers  of  the 
plaintiff  by  refusing  to  sell  them  ice  when 
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the  plaintiff  was  out  of  business,  If  they 
bought  ice  from  the  plaintiff.  (4)  Reduced 
the  price  of  Ice  In  the  dty  of  Macon,  where 
the  plaintiff's  factory  is  located,  below  the 
cost  of  production.  It  Is  alleged  that  these 
acts  on  the  part  of  the  defendant  company 
will  cause  Irreparable  damage  to  the  plaintiff 
which  Is  Incapable  of  estimation.  The  plaln- 
tifTs  prayer  Is  for  injunction  to  prevent  the 
defendant  from  further  reducing  the  price  of 
ice  below  the  cost  of  manufacturing  and  de- 
llyerlng  it,  but  there  is  no  prayer  for  injunc- 
tion against  the  illegal  combination  "or  con- 
spiracy alleged  to  exist  and  to  be  In  re- 
straint of  trade. 

[1]  The  demurrer  raises  the  question  of  the 
Jurisdiction  of  the  court  to  determine  a  ques- 
tion like  the  one  at  bar.  It  wUl  be  observed 
that  the  relief  sought  is  not  to  break  np  or 
set  aside  the  alleged  Illegal  combination  and 
conspiracy;  and  hence  we  will  not  discuss 
that  phase  of  the  case,  but  we  address  our- 
selves to  the  question  direcUy  made  by  the 
petition  and  demurrer.  Can  the  superior 
court,  on  a  hearing  of  this  kind,  flz  the  prices 
at  which  ice  may  be  sold,  and  put  a  limita- 
tion on  the  price  below  which  the  defendant 
cannot  sell?  Would  it  be  within  the  power  of 
the  superior  court,  assuming  all  of  the  allega- 
tions of  the  petition  to  be  true,  to  grant  a 
perpetual  injunction  forbidding  the  defend- 
ant from  ever  selling  Ice  below  a  schedule  of 
prices  now  fixed  by  it?  We  know  of  no  such 
power  vested  in  the  superior  court.  If  such 
a  Judgment  as  prayed  (permanent  Injunction) 
should  be  rendered,  it  would  be  a  final  Judg- 
ment, and  there  could  be  no  modification  of 
that  Judgment,  without  trouble  and  delay  at 
least,  to  meet  the  changing  conditions  sur- 
rounding the  manufacture  and  sale  of  ice, 
and  to  meet  .the  market  conditions  which  af- 
fect the  price  of  commodities  in  order  to 
produce  the  article  manufactured  and  sold. 
The  price  below  which  the  defendant  could 
not  sell  would  become  fixed  by  Judgment  of 
the  court,  and  it  could  not  easily  be  changed, 
if  at  all,  to  meet  the  varying  conditions  of 
trade.  It  is  insisted  by  the  plaintiff  that 
there  is  no  allegation  or  prayer  for  the 
fixing  of  rates,  but  that  the  prayer  is  for  an 
injunction  to  prevent  the  defendant  from  cut- 
ting the  price  of  ice  to  a  rate  less  than  the 
cost  of.  production,  etc.  But  we  think  that 
the  grant  of  the  prayer  of  the  plaintiff  would 
in  effect  be  the  fixing  of  a  minimum  rate  or 
price  below  which  the  defendant  could  not 


sell ;  and.  If  the  court  could  name  the  mini- 
mum, It  could  as  well  name  the  maximum — 
a  power  which  we  think  the  superior  court 
does  not  possess.  It  Is  true  that  in  cases 
where  rate-making  bodies,  or  the  Legislature, 
have  fixed  rates  for  certain  public  service 
corporations,  the  courts  may  say  whether  a 
given  rate  Is  Just  and  reasonable,  or  confisca- 
tory, or  remunerative,  and  the  like,  within 
the  meaning  of  the  law;  but  that  class  of 
cases,  where  the  court  has  Jurisdiction,  is 
very  different  from  one  where  It  Is  sought, 
in  effect,  to  confer  on  the  superior  court  a 
right  primarily  to  fix  and  regulate  prices  of 
commodities  of  private  corporations,  without 
express  constitutional  authority  to  do  so. 
There  is  no  authority  of  which  we  are  aware 
which  confers  such  power  or  Jurisdiction  up- 
on the  superior  court,  either  as  a  court  of 
law  or  in  the  exercise  of  its  equity  Jurisdic- 
tion. The  Legislature  of  this  state,  by  virtue 
of  the  authority  vested  In  it  expressly  by  the 
Constitution,  has  created  a  commission  in  the 
nature  of  a  public  service  commission,  and 
has  conferred  on  it  the  right  to  make  Just 
and  reasonable  railroad  and  certain  other 
rates,  which  may  be  revised  from  time  to 
time  as  conditions  necessitate  (Civil  Code,  { 
2615  et  seq.) ;  but  those  powers  have  not  as 
yet  been  extended  by  the  Legislature  to  any 
tribunal  so  as  to  include  a  corporation  like 
the  present,  or  on  the  superior  courts  to  fix 
and  regulate  the  price  at  which  such  corpo- 
rations may  sell  the  products  of  their  fac- 
tories. 

The  case  of  Brown  v.  Jacobs  Pharmacy  C!o., 
115  Ga.  429,  41  S.  E.  553,  57  L.  R,  A.  547,  90 
Am.  St  Rep.  126,  cited  by  the  plaintiff,  Is 
different  In  Its  facts  from  the  present  In 
that  case  this  court  held  that  a  combination 
of  merchants  to  compel  another  dealing  In 
similar  kinds  of  merchandise  to  sell  at  prices 
fixed  by  them,  or,  upon  his  refusal  to  do  so, 
to  prevent  those  of  whom  its  members  were 
purchasing  customers  from  selling  to  him, 
was  contrary  to  public  policy  and  void.  But 
the  allegations  and  prayers  in  that  case  are 
different  from  those  In  the  present 

[2]  Basing  our  decision  upon  the  lack  of 
authority  on  the  part  of  the  superior  court  to 
make  rates  or  prices  below  which  a  manufac- 
turer of  ice  cannot  sell,  we  think  the  court 
below  properly  sustained  the  demurrer  and 
dismissed  the  petition. 

Judgment  affirmed.  AU  the  Justices  con- 
cur. 
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McDonald  r.  ward. 

WABD  ▼.  McDONAIjD. 

(No.  497.) 

(Sapreme  Court  of  Georgia,     Aug.  10,  1915.) 

(Syllahu*  by  the  Court.) 

1.  TbIAI,     «=»295— lNSTBUCnON8— CHABaES. 

While  the  charges  of  the  court  complained 
of  were  not  in  all  respects  accurate,  and  were 
to  some  extent  subject  to  criticism,  when  view- 
ed in  connection  with  the  entire  charge,  and 
with  the  evidence,  they  are  not  such  as  to  re- 
quire a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  SS  703-717;    Dec.  Dig.  <E=>295.] 

2.  EBBOBS— <RKTEB9IBI.E    Ebbobs. 

The  other  rulings  complained  of  do  not 
contain  reversible  error. 

3.  PkOOP— SUFMCIENCT. 

The  verdict  was  supported  by  the  evidence, 
and  there  was  no  error  in  overruling  the  motion 
for  a  new  trial. 

4.  Appeal  and  Ebbob  $=>1103— Afitbuancx 

— CBOSS-BnX  OF   EiXCEPTIONS— DiBUISSAL. 

The  judgment  having  been  affirmed  on  the 
main  bill  of  exceptions,  the  crosB-bUl  of  excep- 
tions is  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  4383 ;  Dec.  Dig.  «==>1108.] 

Error  from  Superior  Conrt,  Liberty  Coun- 
ty;   W.  W.  Sheppaid,  Judge. 

Action  between  C.  J.  McDonald  and  S.  K. 
Ward,  as  administrator.  The  former  brings 
error,  and  the  latter  assigns  cross-errors. 
Affirmed  on  main  bill  and  cross-bill  of  excep- 
tions dismissed. 

A.  S.  Way,  of  BeldsvlUe,  and  Thomas  & 
Gibbs,  of  Jesup,  for  plaintiff  in  error.  P.  W. 
Meldrlm  and  Edwin  A.  Cohen,  both  of  Savan- 
nah, for  defendant  in  error. 

LUMPEIN,  J.  Affirmed.  All  the  Justices 
concur. 

(144  Qa.  U) 

JONES  v.  BLACKMAN. 
(Supreme  0>urt  of  Georgia.    Aug.  10,  1915.) 

(Bvllabui  by  the  Court.) 

Pboob^Sdfficienct— New  Tbial. 

There  was  sufficient  evidence  to  support 
the  verdict,  and  there  was  no  error  in  overrul- 
ing the  motion  for  a  new  trial  based  on  the 
ground  that  the  verdict  was  contrary  to  law  and 
the  evidence. 

Error  from  Superior  Court,  Wilkes  Coun- 
ty;   B.  F.  Walker,  Judge. 
Action  between  John  Jones  and  Mrs.  W.  S. 


Blackman.    There  was  a  Judgment  for  tbe 
latter,  and  Jones  brings  error.   Affirmed. 

W.  A.  Slaton,  of  Washington,  Ga.,  for 
plaintiff  In  error.  O.  B.  Sutton,  of  Washing- 
ton,' Ga.,  for  defendant  in  error. 


LUMPKIN,   J.     Judgment   affirmed, 
tbe  Justices  concur. 


AU 


a44  Oa.  U) 
SAVANNAH  BLECTBIO  CO.  y.  HOWABD. 
(No.  493.) 
(Supreme  Court  of  Georgia.    Aug.  10,  1915.) 

(SyUahut  hy  the  Court.) 

1.  Charge— Ebrors— New  Tbial. 

Considered  in  the  light  of  the  evidence  and 
the  entire  charge,  no  such  errors  are  shown  in 
the  portions  of  the  charge  excepted  to  or  in  the 
alleged  omissions  to  charge  aa  require  the  grant 
of  a  new  triaL 

2.  Pboof— SUFFlCnSNOT. 

The  evidence  authorized  the  verdict: 

Error  from  Superior  Court,  mmfhuni  Onnh 
ty ;    W.  G.  Charlton,  Judge. 

Action  between  tbe  Savannah  Electric 
Company  and  B.  S.  Howard.  There  was  a 
judgment  for  Howard,  and  the  company 
brings  error.    Affirmed. 

Osborne  &  Lawrence,  of  Savannah,  for 
plaintiff  in  error.  Twiggs  &  Gaun,  of 
Savannah,  for  defendant  in  error. 


BECK,  J.     Judgment  affirmed. 
Justices  concur. 


AU  tb« 


CULLEN  V.  TTLEB. 
(Supreme  Court  of  Georgia. 


(MOm.  U) 
(No.  490.) 
Aug.  10,  1915l) 


(Byttatu*  by  the  Court.) 

AtFIBMANCE— ObOUND  fob    AjTIBlfAlVCE. 

No  specific  error  of  law  la  complained  of  in 
the  motion  for  a  new  trial,  and  the  verdict  is 
supported  by  the  evidence. 

Error  from  Superior  Court,  Bnike  County; 
H.  O.  Hammond,  Judge. 

Action  between  W.  B.  Cullen  and  O.  U. 
Tyler.  There  was  a  judgment  for  l^ler,  and 
Cullen  brings  error.    Affirmed. 

Wm.  H.  Davis,  and  O.  B.  GarUck,  both  of 

Waynesboro,  for  plaintiff  in  error.  Wm.  H. 
Fleming,  of  Augusta,  and  Brlnson  ft  Hatdier, 
and  H.  J.  FuUbrl^t,  all  of  Waynesboro,  for 
defendant  in  error. 


HILL,   J.     Judgment   affirmed. 
Justices  concur. 


AU  the 
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LAW  et  nx.  t.  McOORD.    (No.  884.) 
<Sapreme  Coart  of  Georgia.    Aug.  14,  1915.) 

(Byllohfu  htt  the  Court.) 
Statutes    «=»8S— Speciai,    Laws— Couet^-^ 

Unifobuitt  or  Jubisdiction. 

The  act  approved  September  4,  1908  (Laws 
1908,  p.  1107),  entitled  "an  act  to  provide  for 
the  estabUsbment  of  children's  courts  as  branch- 
es of  the  buperior  courts,"  etc.,  held  unconsti- 
tutional, because  violative  of  article  6,  {  9,  par. 
1,  of  the  Constitution  of  1877,  which  provides 
for  uniformity  of  the  "jurisdiction,  powers,  pro- 
ceedings, and  practice  of  all  courts  *  *  *  of 
the  same  grade  or  class,"  etc. 

rEd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  110,  111 ;    Dec.  Dig.  «8=»9a] 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  W.  D.  Ellis,  Judge. 

Petition  by  R.  B.  Law  and  wife  for  writ  of 
habeas  corpus  against. Robert  McOord.  From 
a  judgment  denying  the  writ,  petlUoners 
bring  error.    Reversed. 

Walter  A  Sims,  of  Atlanta,  for  plaintiffs 
In  error.  Dorsey,  Brewster,  Howell  &  Hey- 
man  and  Hugh  Howell,  all  of  Atlanta,  for 
defendant  In  error. 

BECK,  J.  R.  B.  Law  and  Mrs.  R.  E.  Law 
brought  their  petition  for  a  writ  of  habeas 
corpus,  wherein  they  sougbt  to  release  from 
custody  Thomas  and  Marlon  Law,  their  chil- 
dren, alleged  to  be  Illegally  detained  In  an  In- 
Btltntlon  known  as  the  Home  of  the  Friend- 
less, in  the  city  of  Atlanta ;  it  being  alleged 
that  they  were  so  detained  luder  an  alleged 
commitment  by  the  judge  of  the  superior  court 
of  Chatham  county.  This  commitment  was  Is- 
sued under  the  provisions  of  an  act  approved 
September  4,  1908,  entlUed  "An  act  to  pro- 
vide for  the  establishment  of  children's 
courts  as  branches  of  the  superior  courts," 
etc.  Acts  1908,  p.  1107.  This  act  was  at- 
tacked as  unconstitutional,  upon  several 
grounds.  At  the  conclusion  of  the  hearing 
the  judge  denied  the  writ,  and  the  petitioners 
excepted. 

It  Is  declared  by  article  6,  |  9,  par.  1,  of 
the  Constitution  of  this  state  (Civil  Code  of 
1910,  i  6627): 

"The  jurisdiction,  powers,  proceedings,  and 
practice  of  all  courts  or  officers  invested  with 
judicial  powers  (except  city  courts),  of  the 
same  grade  or  class,  so  far  as  regulated  by 
law,  and  the  force  and  effect  of  the  process, 
judgment,  and  decree  by  such  courts,  severally, 
shall  be  uniform.  This  uniformity  must  be  es- 
tablished by  the  General  Assembly." 

The  caption  of  the  act  of  1908,  which  Is 
challenged  by  the  petition  In  this  case  as  be- 
ing unconstitutional,  is  as  follows: 

"An  act  to  provide  for  the  establishment  of 
children's  courts  as  branches  of  the  superior 
courts ;  to  define  their  jurisdiction  and  powers  ; 
the  officers  thereof;  the  compensation;  duties 
and  powers  of  such  officers,  and  for  other  pur- 
poses." 

It  Is  declared  In  express  terms  that  the 
purpose  of  the  act  Is  to  provide  for  the  es- 


tablishment of  children's  courts  as  branches 
of  the  superior  courts.  By  section  2  of  the 
act  (Penal  Code  of  1910,  |  886)  It  Is  provided 
that  children's  courts  may  be  established  in 
any  county  of  the  state,  by  the  concurrent 
recommendation  of  two  grand  juries  at  differ- 
ent terms  of  court.  By  section  4  (P.  C.  8 
887),  It  Is  provided  that  the  Judge  of  any 
superior  court  may  preside  over  such  court. 
Whenever  he  Is  absent  from  the  county,  or 
the  business  of  the  superior  court  shall.  In 
the  opinion  of  the  judge,  need  his  attention  In 
preference  to  the  children's  court,  the  Judge 
of  any  city  court  of  the  county  may  preside 
in  the  children's  court,  with  all  the  powers 
and  rights  of  the  Judge  of  the  superior  court 
under  this  act  In  no  other  county  than  one 
In  which  there  has  been  a  recommendation 
of  two  successive  grand  juries  can  a  Judge  of 
the  superior  court  call  in  a  judge  of  a  city 
court  to  preside  In  his  stead  because  be  wish- 
es to  be  absent  or  Is  busy  with  other  work 
of  the  superior  court 

By  section  9  of  the  act  (Penal  Code  1910,  { 
895),  It  Is  provided: 

"If,  on  the  hearing,  the  court  finds  that  a 
child  is  a  delinquent  or  wayward  child,  it  may: 
(a)  Release  the  child  on  probation  upon  such 
terms  and  conditions,  and  for  such  period  of 
time  as  the  court  may  think  fit;  or  (b)  commit 
the  child  for  such  period  of  time  as  the  court 
may  think  fit,  either  to  an  institution  or  to  the 
care  of  some  person  who  is  willing  to  undertake 
such  care ;  or  (c)  if  such  child  is  over  ten  years 
of  age,  commit  the  child  to  take  his  trial  ac- 
cording to  law.  In  the  event  such  child  is 
convicted  of  an  offense  not  punishable  by  death 
or  imprisonment  for  life,  the  court  may :  {1), 
Release  the  child  on  probation  upon  such  terms 
and  conditions  and  for  such  period  of  time  as 
the  court  may  think  fit ;  or  (2)  commit  the  child 
for  such  period  of  time  as  tiie  court  may  think 
fit  either  to  an  institution  or  to  the  care  <^  some 
person  who  is  willing  to  undertake  such  care; 
or  (3)  sentence  the  child  according  to  law.  In 
addition  to  such  sentence  for  the  offense  the 
court  may  commit  the  child  at  the  expiration 
of  such  sentence  to  the  Georgia  state  reforma- 
tory; or  may  instead  of  any  other  sentence, 
commit  the  child  forthwith  to  the  reformatory. 

What  court  Is  referred  to  In  this  section 
of  the  act?  Evidently  the  superior  court 
That  court  has  exclusive  Jurisdiction  in  cas- 
es of  felony.  Constitution  of  1877,  art  6,  i 
4,  par.  1  (ClvU  Code  of  1910,  {  6610).  If 
therefore  the  act  sought  to  confer  upon  any 
other  court  than  the  superior  court  the  pow- 
er to  try  felony  cases,  it  would  be  unconstitu- 
tional. When  it  says  that  "In  the  event  such 
child  Is  convicted  of  an  offense  not  punisha- 
ble by  death  or  Imprisonment  for  life,  the 
court  may"  do  one  of  several  things,  this  la 
broad  enough  to  Include  felonies  as  well  aa 
misdemeanors ;  so  it  evidently  must  refer  to 
a  court  which  has  the  power  to  try  felonies. 
That  la,  the  superior  court  not  some  special 
court  in  which  the  Judge  of'  the  superior 
court  might  preside.  Indeed,  the  whole  act 
shows  that  it  Is  dealing  with  the  children's 
court  as  a  branch  of  the  superior  court  So 
construing  the  Becti<m  last  quoted.  It  will  be 
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Been  that  the  act  undertakes  to  confer  npon 
ttae  superior  court  in  a  particular  county, 
upon  ttae  recommendation  of  two  Buccesalve 
grand  juries,  the  power  to  sentence  a  child 
over  10  years  of  age  (and  apparently  under 
16,  by  reference  to  section  7  of  the  act — 
Penal  Code  of  1910,  i  891),  wbo  has  been  con- 
victed of  a  misdemeanor  or  a  felony  not 
punishable  by  death  or  imprisonment  for  life, 
either  to  the  punishment  provided  by  the 
Penal  Code  for  the  offense  which  he  has  com- 
mitted, or  to  release  him  on  probation  on 
such  terms  and  conditions  and  for  such  time 
as  the  court  may  think  fit,  or  to  commit  him 
to  an  Institution  or  to  the  care  of  some  per- 
son who  is  willing  to  undertake  such  care; 
and  also  authorizes  the  judge,  in  addition  to 
the  sentence  prescribed  by  law,  to  commit 
the  child,  at  the  expiration  of  the  sentence, 
to  the  Georgia  state  reformatory,  or,  instead 
of  any  other  sentence,  to  commit  the  child 
to  ttae  reformatory.  In  all  other  counties  of 
ttae  state,  where  two  grand  juries  have  not 
recommended  ttae  establistament  of  a  chil- 
dren's court  as  a  branch  of  the  superior 
court,  if  a  chUd  is  of  suflSdent  age  to  be  con- 
victed and  is  convicted  of  a  felony  or  a  mis- 
demeanor, he  must  receive  ttae  punistament 
prescribed  for  the  offense  of  which  he  has 
been  convicted. 

By  section  10  of  the  act  (Penal  Code  of 
1910,  f  896),  it  is  provided  that  If  a  child  who 
has  been  released  on  probation  breaks  the 
terms  or  conditions  of  the  release,  or  If  It 
appears  to  the  court  that  it  Is  to  the  best  in- 
terest of  such  child  to  take  the  same  away 
from  any  person  or  institution  to  whose  care 
such  child  has  been  committed,  the  child  may 
again  be  brought  before  the  court  and  dealt 
with  under  the  provisions  of  this  act,  as  if 
it  had  not  been  released  or  committed.  By 
section  12  (P.  O.  g  898),  it  is  provided  that 
the  judge  of  the  superior  court  of  the  coun- 
ty may  make  regulations  for  the  visitation 
and  inspection  of  institutions  and  places 
where  children  are  placed  under  the  act; 
may  provide  for  the  employment,  education, 
discipline,  and  punishment  of  children  dealt 
with  under  the  act ;  may  provide  for  the  ap- 
pointment of  a  deputy  solicitor  general,  when 
in  his  discretion  it  may  be  necessary  in  or- 
der to  secure  the  best  results;  may  appoint 
a  probation  officer  and  such  other  officers  as 
the  court  may  think  necessary  in  order  to 
carry  out  the  provisions  of  the  act ;  may  pre- 
scribe the  duties  of  the  officers  employed, 
and  may  impose  a  penalty  of  not  exceeding 
$100  for  the  breach  of  any  regulation  under 
the  act  By  section  13  (P.  C.  f  900),  it  is  pro- 
vided that  the  judge  of  the  superior  court  of 
the  county  shall  fix  the  compensation  Of  the 
"deputy  solicitor  general,"  the  probation  of- 
ficers, and  aiiy  other  officers  employed  in 
carrying  out  the  act;  and  that  all  salaries 
and  other  expenses  provided  for  in  the  act 
shall  be  paid  out  of  the  county  treasury, 
upon  the  certificate  at  the  judge  of  ttae  su- 
perior court,  as  ottaer  court  expenses  are  now 


paid.  No  limit  Is  placed  npon  ttae  imwer  ot 
the  judge  in  fixing  the  amount  of  these  sal- 
aries. He  is  authorized  to  require  payment 
of  the  salaries  and  exx>enses  which  he  may 
allow  from  the  county  treasury.  The  Con- 
stitution provides  for  a  solicitor  generaL 
Ttais  act  authorizes  the  judge  of  the  superior 
court  to  appoint  a  hitherto  unknown  officer 
called  a  "deputy  solicitor  genemL"  It  does 
not  prescribe  his  duties  nor  limit  bis  salary, 
leaving  the  latter  to  be  fixed  by  the  judge  of 
the  superior  court. 

We  have  thus  taken  a  limited  survey  of 
the  entire  act,  in  order  that  it  might  appear 
what  was  meant  by  the  establishment  of  a 
children's  court  upon  recommendati(Hi  of  the 
grand  jury,  which  was  provided  for  in  the 
second  section  of  the  act.  This  was  attack- 
ed on  the  ground  that  it  violated  the  consti- 
tutional provlalon  requiring  uniformity  of 
the  jurisdiction,  powers,  proceedings,  and 
practlte  in  courts  of  the  same  grade  or  dass. 
Civil  Code  1910,  J  6527.  Perhaps  we  might 
take  a  narrow  and  technical  view,  and  say 
that  section  2  of  the  act  (Penal  Code  of  1910, 
{  886)  provides  for  the  establishment  of  a 
children's  court,  but  does  not  contain  provi- 
sions in  regard  to  its  powers,  proceedings, 
or  practice;  and  that  the  fourth  section  of 
the  act  (Penal  Code  1910,  {  887)  makes  pro- 
vision only  in  regard  to  the  presiding  ofllcer. 
But  we  are  not  Inclined  to  thus  avoid  de- 
ciding the  real  point  made  by  the  plaintifb. 
Substantially  they  attack,  not  the  creation  of 
children's  courts  generally,  or  theoretically, 
or  abstractly,  but  the  children's  courts  for 
the  establishment  of  wlilch  provision  was 
made  by  that  act,  namely,  the  children's 
courts  as  branches  of  the  superior  courts, 
with  the  jurisdiction  and  powers  In  that  act 
prescribed.  Thus  the  plaintiffs  attack  this 
act  and  point  out  the  section  of  ttae  Oonsti- 
tutlon  which  the  establishment  at  sudi 
courts,  in  the  manner  stated  and  with  tbe 
powers  and  jurisdiction  prescribed,  as  branch- 
es of  the  superior  courts,  would  violate.  It 
is  evident  that  the  jurisdiction,  powers,  i»t>- 
ceedings,  and  practice  in  superior  courts 
with  branches  called  children's  coorfs,  as 
provided  for  in  this  act,  are  not  uniform  with 
superior  courts  in  other  counties  where  such 
courts  have  not  been  established;  and  this 
radical  difference  in  ttae  superior  courts  of 
different  counties  is  made  to  depend  upon 
the  recommendation  of  two  grand  Juries. 
Whatever  may  be  said  of  the  merits  of  chil- 
dren's courts  to  look  after  wayward  or  delin- 
quent children,  we  cannot  uphold  an  act 
which  practically  destroys  ttae  uniformity  in 
powers  and  practice  in  the  superior  courts 
of  the  different  counties  of  the  state,  which 
is  required  by  the  Constitution,  by  the  mere 
recommendation  of  two  grand  juries.  If  the 
jurisdiction  of  those  courts  and  th^  powers, 
proceedings,  and  practice  can  t>e  varied  In 
matters  involving  conviction  of  felonies  and 
misdemeanors,  or  persons  guilty  of  sncb  d- 
fenses,  because  two  grand  Juries  leomxmiend 
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sucb  variance  in  different  counties,  it  would 
seem  that  a  similar  rariation  might  be  made 
in  regard  to  old  men  or  old  women,  or  for^ 
eigners  who  cannot  speak  the  English  lan- 
guage, or  sick  persons,  so  that  upon  the  rec- 
ommendation of  the  grand  jury  they  might 
be  sentenced  in  one  way  if  conylcted  of  crime 
in  one  county,  and  sentenced  in  a  different 
way  if  convicted  of  crime  In  another  county. 

The  attack  upon  the  act  on  the  ground 
that  it  is  not  a  general  law,  and  Is  there- 
fore violative  of  article  1,  $  4,  par.  1,  of  the 
Constitution  (CivU  Code  of  1910,  S  6391),  Is 
without  merit  Relatively  to  that  section, 
there  may  be  legitimate  dasslflcatlon ;  but 
this  does  not  authorize  a  violation  of  the 
other  section  of  the  Constitution  providing 
for  uniformity  in  the  courts  6t  the  same 
grade. 

What  has  been  said  above  renders  it  un- 
necessary to  discuss  the  other  criticisms 
made  upon  tile  act 

Judgment  reversed.  All  the  Justices  con- 
cur. 

a^a  Ga.  827) 

BAUGH  V.  LOVVOBN.    (No.  633.) 
(Supreme  (3ourt  of  Georgia.     Aug.  14,  1916.) 

(Syllaltu  by  the  Court.) 
Statutes  «=>98  — Unitormitt  — Chimrem's 

COUBT. 

Under  the  ruline  made  this  day  in  the  case 
of  Law  V.  McCord,  85  S.  E.  1025,  in  which  it  is 
held  that  the  act  approved  September  4,  1908 
(Laws  1908,  p.  1107),  entitled  an  act  to  provide 
for  the  establishment  of  children's  courts  as 
branches  of  the  superior  courtSj  etc.,  is  uncon- 
stitutional, the  denial  of  the  writ  of  habeas  cor- 
pas  in  the  present  case  was  error. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Di«.  |i  110,  111 ;   Dec.  Dig.  <S=»98.] 

Error  from  Superior  Court,  Baldwin  Coun- 
ty ;  J.  B.  Park,  .Tudge. 

Petition  by  Kate  Baugh  for  writ  of  habeas 
corpus  directed  against  J.  P.  Lovvom.  The 
writ  was  denied,  and  petitioner  brings  error. 
Reversed. 

B,  O.  Lovett,  of  Atlanta,  for  plaintiff  in 
error.    Jos.  E.  Pottle,  Sol.  Gen.,  of  Milledge- 
•  viUe,  for  defendant  in  error. 

BECK,  J.  Judgment  reversed.  AU  the 
Justicee  concur. 

ilU  Ga.  23) 

BICHAEDSON  v.  STATE, 
(gnpreme  Court  of  Georgia.     Aug.  11,  1916.) 

(ByUahiu  by  the  Court.) 
AmBMATUcT  Requibed  on  Appeai,. 

There  was  no  complaint  that  any  error  was 
committed  on  the  trial.  The  evidence  authoriz- 
ed the  verdict  and  the  court  did  not  err  in  re- 
fusing a  new  trial. 

Krror  from  Superior  Court  Floyd  C!onnty ; 
afoses  Wright  Judge. 

Ilioward  Richardson  was  convicted  of 
crime,  and  he  brings  error.    Affirmed. 


F.  W.  Copeland,  of  Rome,  for  plaintiff  In 
error.  W.  H.  Bnnis,  SoL  CSen.,  ot  Btsne, 
Walter  B.  Shaw,  of  Le  Fayette,  Clifford 
Walker,  Atty.  Gen.,  and  Mark  Boldlng,  of 
Atlanta,  for  the  State. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


a44  Oft.  SQ 
TOLBBRT  V.  WIMPX.     (No.  613.) 
(Supreme  Court  of  Georgia.    Aug.  13, 1916.) 

(Syttalut  ly  the  OourtJ 

1.  DEMtTBBEB— DiSMISSAIi — GBOTTND. 

In  view  of  the  state  of  the  pleadings,  the 
first  and  second  demurrers  filed  by  the  defend- 
ant, the  rulings  induced  thereby  (to  which  no 
exception  was  taken),  and  the  amendment  made 
by  the  plaintiff  in  accordance  with  such  rulings, 
there  was  no  error  in  refusing  to  diamiaa  the 
case  on  demurrer. 

2.  Ri;VEBSA]>-<REVEBaiBI.E    Ebbob. 

Under  the  circumstances  of  the  case,  there 
waa  no  error  reqbiring  a  reveraaL 

Error  from  Superior  CJourt,  Fulton  County ; 
W.  D.  ElUs,  Judge. 

Action  between  H.  W.  Tolbert  and  W.  B. 
Wimpy.  There  was  a  judgment  for  Wimpy, 
and  Toll>ert  brings  error.    Affirmed. 

Mayson  &  Jolmson,  of  Atlanta,  for  plain- 
tiff in  error.  Dorsey,  Brewster,  Howell  & 
Heyman,  of  Atlanta,  for  defendant  In  error. 

ATKINSON,  J.  Judgment  affirmed.  AU 
the  j'ustices  concur. 


(144  Oa.  S2) 
CABRINCiTON  v.  CITIZENS'  BANK  OF 

WAYNESBORO.     (No.  537.) 
(Supreme  Court  of  Georgia.    Aug.  14,  1916.) 

(SyUabut  ly  the  Court.) 

1.  Mobtoages    9=9370— Fobeclosubb—Salks 
— Effect. 

Where  land  was  sold  at  public  sale  to  l>e 
paid  for  in  cash,  under  a  power  of  attorney  in 
a  security  deed,  and  the  highest  bidder  failed  to 
comply  with  his  bid,  and  the  donee  of  the  power 
gave  him  written  notice  of  liis  intention  to  re- 
sell the  property  on  the  same  day  unless  he ' 
complied  with  bis  bid,  such  bidder  was  liable 
for  the  difference  between  his  bid  and  the 
amount  the  property  brought  at  the  second  sale, 
although  the  notice  of  resale  did  not  expresfdy 
state  that  the  second  sale  would  be  at  his  risk. 
Gay  V.  Parrish,  138  Ga.  399,  75  S.  E.  323. 

[Ed.  Note. — ^For  other  cases,  see  Mortgages, 
Cent.  Dig.  tS  1101,  1101^;  Dec.  Dig.  «s» 
370.] 

2.  mortoaoes    9=>370— forxolobube — sai.e8 
— Resaue. 

After  the  property  had  been  sold  at  the  sec- 
ond sale  and  purchased  by  the  grantee  in  the  se- 
curity deed,  under  permission  contained  in  the 
deed  to  become  a  purchaser  at  the  sale,  the  bid- 
der at  the  first  sale  had  no  right  on  tender  of 
bis  bid  several  days  thereafter,  to  demand  its  ac- 
ceptance and  a  conveyance  of  the  land  to  liim  by 
the  purchaser  at  the  second  sale,  wlio  w«8  the 
grantee  in  the  security  deed. 

[Ed.  Note. — For  other  cases,  see  Mortgagee, 
Cent.  Dig.  Sf  1101,  1101% ;   Dec.  Dig.  «=»8703 
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3.  MoBTOAOES  <8=372—FoEEci.08URB— Effect. 
A  sale  under  power  in  a  security  deed  di- 
vests the  title  of  the  grantor,  and  he  has  no  legal 
right  several  days  thereafter,  on  tender  of  the 
amount  of  the  debt  secured  by  the  deed  to  the 
grantee,  who  is  purchaser  at  the  sale,  to  demand 
a  conveyance  of  the  land  or  a  cancellation  of 
the  security  deed. 

p3d.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  f§  U02,  1103,  110&-1117;  Dec.  Dig. 
«=>372.] 

1.  MoBTOAOEs  9=9599— FoBKOLOsrrBB— Rights 

OF  Gbantob. 

Where  a  sale  of  land  is  made  under  a  pow- 
er contained  in  a  security  deed,  and  by  permis- 
sion of  the  grantor  contained  in  the  deed  the 
grantee  purchases  the  land  at  such  sale,  the 
grantor  cannot  defeat  the  purchaser's  right  to 
have  the  sale  fully  consummated,  by  tender  of 
the  amount  of  his  indebtedness  to  the  grantee 
before  the  actual  execution  of  the  deed  pursuant 
to  the  terms  of  the  sale. 

[Ed,  Note. — For,  other  cases,  see  Morteajres, 
Cent  Dig.  g§  1733-1741 ;   I>ec.  Dig.  <S=>509.] 

5.  MoBTOAOEs  ®=»116—RECiTAts— Effect. 

A  deed,  reciting  that  It  is  given  to  secure 
an  existing  indebtedness  represented  by  notes 
for  stated  amounts,  and  also  for  subsequent  ad- 
vances or  loans  to  be  made  to  the  grantor  by 
the  grantee,  will  include,  inter  partes,  as  a  part 
of  the  consideration,  such  subsequent  advances. 
Hester  v.  Gairdner,  128  Ga.  531,  58  S.  E.  165. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  $§  2.30-232;   Dec.  Dig.  <S=>116.] 

6.  Issues— Submission— Suffictenct. 

The  only  issue  presented  by  the  evidence 
was  whether  the  second  sale  occurred  within  the 
legal  hours  of  sale,  and  that  issue  was  fairly  pre- 
sented by  the  court  to  the  jury. 

7.  Affirmance— Gbounos. 

The  various  complaints  of  error  are  involv- 
ed In  and  controlled  by  the  foregoing  rulings. 
The  trial  was  without  substantial  error,  and  the 
evidence  supports  the  verdict 

Error  from  Saperlor  Court,  Burke  County; 
H.  C.  Hammond,  Judge. 

Action  between  F.  P.  Carrlngton  and  the 
Citizens'  Bank  of  Waynesboro.  There  was  a 
judgment  for  the  Bank,  and  Carrlngton 
brings  error.    Affirmed. 

See,  also,  140  Ga.  798,  80  S.  E.  12. 

Wm.  H.  Fleming,  of  Augusta,  for  ptainticr 
in  error.  H.  J.  Fullbrlght,  of  Waynesboro, 
for  defendant  in  error. 


EVANS,   P.    J.     Judgment  affirmed, 
the  Justices  concur. 


All 


(144  08.  26) 

FROST  ▼.  ARNAUD  et  al.    (No.  511.) 
(Supreme  Court  of  Georgia.     A.ug.  13,  1015.) 

(SpUabu*  bu  the  Court.) 
1.  Limitation  of  Actions  ®=>32— Fraud. 

An  action  to  recover  damages  sustained  by 
a  plaintiff  in  consequence  of  fraudulent  repre- 
sentations and  concealment  made  by  the  defend- 
ant, whereby  the  former  is  induced  to  purchase 
worthless  shares  of  stock  in  a  corporation  never 
legally  organized,  is  governed  by  the  statute 
of  limitations  appertaining  to  injuries  to  prop- 
erty, which  is  four  years. 

[Ed.  Note. — For  other  cases,  jsee  Limitation 
of  Actions,  Cent  Dig.  {{  148-145;  Dec.  Dig. 
€=»32.] 


2.  Limitation    of    Actions    9=>100,    179— 
Pka  ud— Disco  vert — Laohks. 

A  plaintiff  whose  action  is  founded  on  actu- 
al fraud  must  exercise  reasonable  diligence  to 
detect  and  discover  the  fraud.  The  allegationi 
are  insufficient  to  excuse  the  plaintiff's  laches 
of  nearly  six  years  in  bringing  his  suit 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  K  323,  480-493,  668, 
669;   Dec.  Dig.  «=>100,  179.] 

3.  Limitation  of  Actions  «=»102— Promot- 
BBS— Fiduciary  Rxiji.tion. 

Promoters  of  a  corporation,  frandnlently  in- 
ducing subscribers  to  take  stock  in  the  cwpora- 
tion,  do  not  stand  in  such  fiduciary  relation  to 
such  subscribers  as  to  exclude  the  operation  of 
the  statute  of  limitations  from  a  suit  by  a  stock- 
holder against  them  on  account  of  the  fraud. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  i§  494r-505;  Dec.  Dig. 
<&=>102.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Bills,  Judge. 

Action  by  W.  E.  Arnaud  and  others  against 
Johnathan  B.  Frost  aud  others.  There  was 
a  Judgment  overruling  his  demurrer,  and  de- 
fendant named  brings  error.    Reversed. 

W.  E.  Arnaud  and  others  brought  suit 
against  Johnathan  B.  Frost  and  J.  M.  Bishop 
of  Fulton  county,  and  Thomas  J.  Shnnley  of 
the  state  of  Montana,  to  recover  money  al- 
leged to  have  been  paid  to  them  by  the  plain- 
tiff In  connection  vrlth  the  promotion  of  a 
corporation.  The  petition  (filed  on  September 
30,  1912)  alleged  as  follows:  On  September 
30,  1905, '  Shanley  entered  Into  a  contract 
with  J.  P.  Brooke,  whereby  Brooke  agreed 
to  sell  to  Shanley  certain  described  mining 
property  located  in  Gwinnett  county,  Ga.; 
in  which  contract  it  was  stipulated  that,  if 
the  mine  should  be  operated  during  a  stated 
period,  25  per  cent,  of  the  ore  mined  should 
be  paid  on  the  purchase  price.  Thereafter 
Shanley  associated  with  himself  Bishop  aud 
Frost  for  the  purpose  of  promoting  a  corpora- 
tion to  take  over  the  mining  property  under 
Shanley's  contract,  and,  with  certain  other 
persons,  applied  for  and  obtained,  on  Septem- 
ber 20,  1906,  from  Fulton  superior  court,  a 
charter  for  a  corporation  to  be  known  as  the 
Suwanee  Gold  Mines  Company.  In  the  ap- 
plication for  charter  It  was  recited  that  the 
minimum  capital  stock  was  fixed  at  $1,000,- 
000,  divided  into  1,000,000  shares  of  the  par 
value  of  $1  each,  and  that  10  per  cent,  of  the 
capital  stock,  $100,000,  had  been  actually 
paid  in.  Immediately  after  the  procurement 
of  the  charter,  Frost  appropriated  to  himself 
50,000  shares  of  the  capital  stock  of  the  com- 
pany, and  afterwards  received  50,000  addi- 
tional shares  of  stock,  and  Bishcv  appro- 
priated to  himself  50,000  shares  of  the  stock, 
which  stock  was  Issued  to  Frost  and  Bishop 
in  consideration  of  services  to  be  performed 
by  them  in  procuring  sufficient  capital  to  i>ay 
for  the  mining  property  and  to  begin  the 
mining  operations.  Shanley  appropriated  to 
himself  225,000  shares  of  the  stock  in  consid- 
eration of  transferring  to  the  corporation  his 
rights  under  his  contract  with  Brooke.    In 


&=»For  «tb«r  CUM  sea  same  topie  and  KEY-NUMBER  In  all  Key-Numberad  Dlsesu  and  Ind«x«a 


Digitized  by 


v^oogle 


Cia.) 


PROST  V.  ARNAUD 


1029 


reality  there  was  no  consideration  flowing 
to  the  corporation  for  the  stock,  because 
Frost  and  Bishop  did  not  procure  the  capital, 
but  only  $8,152.50  thereof,  including  the 
amount  received  from  petitioners,  and  be- 
cause the  contract  itself  was  without  market 
valne. 

••The  defendants  entered  into  a  conspiracy 
to  sell  to  the  public,  including  petitioners,  so 
much  additional  stock  as  should  be  necessary 
to  pay  the  purchase  price  of  said  mining  prop- 
erty under  the  terms  of  said  contract  between 
tlio  said  Brooke  and  said  Shanley,  to  wit,  $40,- 
(100.  and  so  much  more  of  such  additional  or 
troiisury  stock  as  should  be  necessary  to  put  j 
in  operation  the  mines  on  said  property,  to  wit, 
$10,000  or  less,  reservinjr  to  themselves  enor- 
mous blocks  of  stock  appropriated  to  themselves 
as  aforesaid." 

For  the  purpose  of.  Inducing  petitioners  to 
huy  stoH{  In  the  corporation,  the  defendants 
resorted  to  false  and  fraudulent  artifices,  by 
verbally  stating  to  petitioners  that  the  Su- 
wanee  Gold  Mines  Company  owned  in  fee 
simple  all  of  the  mining  property  contracted 
to  be  purchased  from  Brooke,  and  that  every 
dollar  thoy  invested  would  purchase  its 
equivalent  in  an  undivided  interest  In  land 
owned  by  the  company,  exclusive  of  valuable 
gold  mines  thereon;  by  representing  in  the 
aiiplicatluu  for  charter  that  $100,000  had 
liecn  actually  paid  Into  the  company's  treas- 
ury ;  by  concealing  from  petitioners  the  fact 
tliiit  defendants  had  issued  to  themselves 
375,000  shares  of  stock;  by  dumping  thou- 
8)1  uds  of  tons  of  auriferous  dirt  Into  a  gulch 
and  washing  therefrom  most  of  the  sand,  so 
that  upon  Inspection  of  the  property  it  would 
appear  that  the  placer  deposits  of  gold  were 
much  richer  than  in  truth  they  were. 

By  means  of  such  false  and  fraudulent  ar- 
tifices, your  petitioners,  relying  thereon,  on 
Jimuary  12.  1907,  purchased  from  defendants 
1,000  shares,  and  paid  therefor  the  sum  of 
$000.  Petitioners  did  not  know  of  the  fraud 
so  perpetrated  on  them  by  the  defendants 
until  August  1,  1912,  when  Amand  was  in- 
formed by  Brooke  that  on  September  30, 
1010,  Frost  took  to  himself  a  deed  to  all  of 
the  mining  property  which  Brooke  contract- 
ed to  sell  to  Shanley.  Petitioners  by  the  ex- 
ercise of  ordinary  care  could  not  have  dis- 
covered the  Imposition  so  practiced  upon 
them,  and  they  were  lulled  into  a  sense 
of  security  by  reason  of  the  relation  of 
trust  and  conlldence  between  them  and  the 
defendants  which  rendered  It  their  duty  to 
(ILscIose  the  truth.  Petitioners  were  de- 
terred from  discovering  the  fraud  or  suspect- 
ing that  any  fraud  had  been  perpetrated  up- 
on them. 

"Petitioner  [Amaud],  often  within  four  years 
ncvt  after  the  purchase  of  said  stock,  approach- 
ed said  defendants  for  information  as  to  the 
pi-oj:ress  snid  company  was  making  in  the  de- 
velopment of  its  mines  and  business,  and  was 
at  all  times  assured  that  said  company  would 
scon  lip  pny'nt;  dividends,  and  that  the  stock,  in- 
cluding petitioner's,  was  constantly  enhanciuj; 
in  value;  and  at  all  such  times  defendants 
fraudulently  concealed  from  petitioner  the  truth 
of  the  matters  set  forth  in  paraf^raph  6  of  this 
petition,  notwithstanding  they  well  Imew  that 


petitioner  relied  on  said  representations  in  pur- 
chasing his  said  stock.  Petitioner  intrusted 
defendants  with  his  money  to  be  used  in  con- 
nection with  that  of  other  subscribers  whose  ag- 
gregate subscriptions  should  amount  to  the  cap- 
italization required  by  the  eliarter  of  said  com- 
pany in  developing  and  putting  into  complete 
operation  said  mining  properties;  and  there  was 
no  specified  time  in  wnich  this  should  be  done, 
four  years  being  a  reasonable  time  therefor." 

The  defendants  were  thus  In  possession  of 
petitioner's  money,  using  it,  as  he  supposed, 
for  his  benefit  In  perfecting  the  operation  of 
the  mining  property.  In  appropriating  this 
money  or  the  property  improved  thereby  to 
themselves  or  to  the  defendant  B^ost,  the  de- 
fendants abused  the  fiduciary  relation  exist- 
ing between  petitioner  and  themselves;  and 
petitioner  did  not  know,  nor  by  the  exercise 
of  ordinary  care  could  he  have  known,  that 
they  or  either  of  them  held  his  money  or  the 
property  improved  adversely  to  him  and  the 
other  stockholders  until  the  year  1912,  when 
be  discovered  the  facts  hereinbefore  set 
forth.  The  stock  so  purchased  was  and  is 
worthless,  as  the  corporation  never  bad  any 
assets;  '  nevertheless  he  tenders  ba(^  the 
stock  certificates  issued  to  him.  The  prayer 
Is  for  Judgment  for  the  money  so  paid,  with 
interest  thereon  at  the  rate  of  7  x)er  cent. 
Frost  filed  a  demurrer  on  the  ground  that  no 
cause  of  action  was  set  out,  and  that  the 
cause  of  action.  If  any,  was  barred  by  the 
statute  of  limitations.  The  demurrer  was 
overruled,  and  Frost  excepted. 

LitUe,  Powell,  Smith  &  Goldstein,  of  Atlan- 
ta, for  plaintiff  in  error.  Hiues  &  Jordan 
and  J.  U  Anderson,  all  of  Atlanta,  for  de- 
fendants in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above.)  According  to  the  allegations  of  his 
petition,  the  plalntlECs  parted  with  their  mon- 
ey through  being  fraudulently  led  into  the 
purchase  of  stock  In  a  corporation  which  was 
never  legally  organized,  and  .was  but  an  in- 
strumentality devised  as  a  part  of  the  de- 
fendants' fraudulent  scheme.  The  action  is 
founded  in  the  fraud  of  the  defendants.  Al- 
though the  demurrer  challenged  the  sufficien- 
cy of  the  petition  as  stating  a  cause  of  ac- 
tion, this  ground  of  the  demurrer  was  not 
argued  in  the  brief,  and  will  be  treated  as 
abandoned. 

[1]  1.  All  actions  for  injuries  to  property, 
real  or  personal,  shall  be  brought  within  four 
years  after  the  right  of  action  accrues.  Civil 
Code  1910.  §§  4495,  4496.  We  think  that  an 
action  brought  to  recover  damages  sustained 
by  the  plaintiff  in  consequence  of  fraudulent 
representations  and  concealment  by  the  de- 
fendant, whereby  the  former  is  induced  to 
purchase  worthless  shares  of  stock  in  a  cor- 
poration which  was  never  legally  organized, 
is  governed  by  the  statute  of  limitation  ap- 
pertaining to  injuries  to  property.  Crawford 
V.  Crawford,  134  Ga.  114,  67  S.  B.  673,  28  L. 
It.  A.  (N.  S.)  353,  19  Ann.  Cas.  932;  Miller  v. 
Wood,  41  Hun  (N.  Y.)  600.    The  action  was 
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commenced  more  than  four  yeara  after  the 
plaintiff  had  parted  with  his  money,  and  Is 
barred,  unless  the  case  as  alleged  falls  within 
an  exception  to  the  general  rule. 

[2]  2.  One  of  the  statutory  exceptions  to 
the  general  rule  Is  expressed  in  the  Civil  Code 
1910,  i  4380: 

"If  the  defendant,  or  those  under  whom  he 
claims,  has  been  guilty  of  a  fraud  by  which  the 
pleuntilt  has  been  debarred  or  deterred  from  his 
action,  the  period  of  limitation  shall  run  only 
from  the  time  of  the  discovery  of  the  fraud." 

The  fraud  referred  to  In  this  section  as  re- 
lieving the  bar  of  the  statute  must  be  such  as 
Involves  moral  turpitude.  Austin  v.  Ralford, 
6S  Ga.  201.  The  plaintiff's  allegations  make 
a  case  of  actual  or  moral  fraud.  Even  In 
cases  of  moral  fraud,  there  must  be  reason- 
able diligence  on  the  part  of  the  plaintiff  to 
detect  or  discover  the  fraud. 

"Ignorance  of  fraud  which,  by  the  use  of 
ordinary  diligence,  might  have  been  discovered 
in  due  time,  will  not  hinder  the  statute  from 
running."  Freeman  v.  Graver,  56  Ga.  161; 
Marler  v.  Simmons,  81  Ga.  611,  8  S.  E.  190. 

The  def^idants'  statements  made  to  Induce 
the  purchase  of  stock  in  the  corporation  were 
so  alluring  that  the  natural  cupidity  of  the 
most  careless  speculator  would  have  raised 
an  expectation  of  early  and  large  returns 
from  the  investment,  and  would  have  prompt- 
ed Investigation  as  to  the  cause  of  the  disap- 
pointment. The  plaintiff  anticipated  that  he 
reasonably  might  be  called  on  to  explain  why 
be  was  in  such  laches  in  discovering  the  de- 
fendants' fraud,  and  assigned,  as  a  reason 
why  he  had  not  called  upon  the  oflScers  of 
the  company  for  a  statement  of  the  corpora- 
tion's business,  that  the  defendants  had  "oft- 
en within  four  years  next  after  the  purchase 
of  the  stock"  assured  him  that  the  company 
would  soon  be  paying  dividends,  and  that  the 
stock  was  constantly  enhancing  in  value. 
The  time  elapsing  between  the  purchase  and 
the  filing  of  the  suit  was  nearly  six  years. 
The  pleader  does  not  state  that  continuously 
during  the  four  years  after  he  bought  his 
stock  he  applied  to  the  defendant  for  Infor- 
mation. If  he  had  done  so,  he  might  have 
excused  his  negligence  during  this  period. 
The  allegation  that  often  within  four  years 
next  after  the  purchase  of  his  stock  he  had 
approached  the  defendants  for  Information 
about  the  corporation  could  be  satisfied  by 
proof  that  he  had  often  made  Inquiries  with- 
in twelve  or  eighteen  months  after  his  pur- 
chase, and  still  more  than  four  years  would 
have  Intervened  before  the  bringing  of  the 
suit  As  was  well  said  by  Judge  Bleckley,  In 
Sutton  V.  Dye,  60  Ga.  449: 


"Diligence  to  detect  fraud  Is  as  mudi  inenn- 
bent  upon  a  party  who  labors  under  no  diia- 
bility,  as  to  do  any  other  act  in  which  his  in- 
terest in  involved.  He  must  look  about  him, 
and  see  what  villainies  environ  him.  If  he  bu 
been  caught  in  *  net,  he  must  fed  tot  th« 
meshes." 

This  plaintiff  does  not  allege  that  he  resid- 
ed remotely  from  the  county  of  the  principal 
oQlce  of  the  corporation.  Reasonable  dili- 
gence would  have  required  him  to  inquire  of 
the  officers  of  the  corporation  the  conditloa 
of  its  affairs.  This  would  have  been  the 
natural  thing  for  him  to  have  done ;  and,  if 
he  had  done  so  with  reasonable  diligence,  he 
would  have  sooner  ascertained  whether  he 
was  the  victim  of  a  financial  swindle. 

[3]  3.  Another  reason  advanced  by  the 
plaintiff  as  an  excuse  for  bis  laches  Is  that  a 
confidential  relation  existed  between  him  and 
the  defendant,  inasmuch  as  he  intrusted  the 
defendant  with  his  money  to  be  used  In  con- 
nection with  that  of  other  subscribers,  whose 
aggregate  subscriptions  should  amount  to  the 
capitalization  required  by  the  charter  of  the 
cori>oratlon,  In  developing  and  putting  into 
complete  operation  the  mining  properties, 
and  that  four  years  was  a  reasonable  time 
for  this  purpose.  Promoters  of  a  corporation 
have  been  held  liable  to  account  to  the  cor- 
poration for  secret  profits,  on  the  theory  of  a 
trust  relationship.  While  promoters  may 
stand  In  a  fiduciary  position  to  the  corpora- 
tion, they  do  not,  as  a  rule,  occupy  that  posi- 
tion toward  the  subscribers  for  stiarea  Al- 
ger on  Promotion  of  Corporations,  f  127. 
But,  even  U  It  be  conceded  that  a  sort  of 
trust  relationship  Is  alleged,  it  is  not  an  ex- 
press trust,  but  only  such  as  may  equitably 
result  from  the  facts.  Resulnng  or  impUed 
trusts  are  within  the  statute  of  limitations. 
25  Cyc.  1155.  The  relation  of  an  officer  to  a 
corporation  has  been  held  not  to  be  such  a 
technical  trust  relationship  as  came  within 
section  3782  of  the  CivU  Code,  declaring  that 
subsisting  trusts,  cognizable  only  in  a  court 
of  equity,  are  not  within  the  ordinary  stat- 
utes of  limitation.  BJiowIes  v.  Rome  Tribune 
Co.,  127  Ga.  90,  56  S.  B.  109.  We  think  that 
the  plaintiff  and  the  defendant  sustained  the 
relation  of  vendor  and  vendee ;  and  although 
the  former  was  promoting  a  corxwration  in 
the  sale  of  its  stock,  and  made  the  r^resen- 
tations  alleged  by  the  plaintiff,  neverthdess 
the  cause  of  action  arising  out  of  the  trans- 
action was  barred  after  four  years  Crom  the 
time  it  accrued. 

Judgment  reversed.  All  the  JnstleeB  con- 
cnr. 


Digitized  by 


Google 


Ga.) 


SHIVER  V.  TIFT 


1031 


a43  Oa.  791) 

SHIVER  V.  TIFT. 

TIFT  V.  SHIVER. 
(Sopreme  Court  of  Georgia.     Aug.  11,  1915.) 

-  (SyllaTm*  ly  the  Court.)  • 

1.  PUCADINO  9=324&— RAII.BOADB  4=9305,  S44 

— Cbossino  Accidents— Right  oir  Compant 

— PETITION — Amendment. 

A  railroad  company  engaged  as  a  common 
carrier  of  freight  and  goods  for  hire  under  the 
laws  of  this  state,  whether  incorporated  or  on- 
incorporated,  has  the  right,  in  the  operation 
of  trains,  to  make  all  the  noises  usual  and  nec- 
essary to  the  movement  and  working  of  locomo- 
tives, and  wiU  not  be  liable  for  injuries  occasion- 
ed by  horses  driven  on  the  highway  taking  fright 
at  such  noises,  if  it  exercise  the  right  in  a 
lawful  and  reasonable  manner.  In  crossing  a 
much  frequented  street  in  a  city,  it  is  the  duty 
of  the  company  to  so  operate  its  locomotive  as 
not  unnecessarily  to  interfere  with  the  rights 
of  individnals  traveling  on  the  street  by  other 
means  of  travel,  or  to  endanger  such  travel  by 
unnecessary  noises,  frightening  horses.  For 
a  breach  of  this  duty,  resulting  in  Injury,  an 
action  will  lie.  The  petition  as  amended  stated 
a  cause  of  action,  and  the  amendment  did  not 
add  a  new  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §{  686,  687,  689-706,  708%,  709; 
Dec.  Dig.  <8=248:  Railroads,  Cent.  Dig.  §| 
968-fl71,  1107-1112;  Dec.  Dig.  <&=.305,  iS44.] 

2.  Raiuioads  €=>S47— Cbossino  Accidbrts— 

EVIDENOB. 

It  was  pertinent  to  the  issue  to  show  that 
the  railroad  track  crossed  the  street  on  a  grade 
level. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1124-1187 ;   Dec.  Dig.  «=>347.] 

3.  EvxDKHCE     (S=9474%—OPiRioNa— Disposi- 
tion OF  HOBSES. 

Testimony  of  a  witness  that  a  horse  was 
nervous  and  high-strung  is  allowable,  as  being 
within  the  rule  which  admits  opinions  from  ne- 
cessity. 

[Ed.  Note. — ^For  other  cases,  see  Evidence. 
Cent  Dig.  {j  2220-2233 ;   Dec.  Dig.  «=.474%.] 

4.  RAiutOADS    «=»93—CoHSTBDcnoH— Street 
Cbossinqb. 

The  charter  of  Tifton  (Acts  1880-91,  vol. 
2,  p.  676)  authorizes  that  municipality  to  per- 
mit an  uuncorporated  railroad  company,  operat- 
ing as  a  common  carrier  and  engaged  in  a  pub- 
lic use,  to  lay  its  track  across  one  of  the 
streets  under  such  conditions  and  restrictions 
as  the  mayor  and  council  may  impose. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f§  260-266;    Dec.  Dig.  <S=»93.] 

5.  Raiuioads  <S=s>350—CiiossiNa' Accidents- 
Questions  FOB  JUBY. 

The  evidence  examined,  and  held,  that  the 
court  erred  in  directing  a  verdict 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §{  1152-1192;   Dec.  Dig.  «=>350.] 

Error  from  Superior  Court,  Tift  County; 
W.  E.  Thomas,  Judge. 

Action  by  Mrs.  D.  D.  Shiver  against  H.  H. 
Tilt  Defendant's  demurrer  was  overruled, 
and  verdict  directed  for  defendant,  whereup- 
on plaintiff  brought  error,  and  defendant  as- 
signed cross-errors.  Reversed  on  plaintiflTs 
bill  of  exceptions,  and  affirmed  on  the  cross- 
Mil. 

The  snlt  was  by  a  widow  to  recover  dam- 
ages caused  by  the  alleged  wrongful  death 


of  her  husband,  due  to  the  defendant's  neg- 
ligence. It  was  alleged  that  the  defendant, 
doing  business  as  the  Tifton  Terminal  Com- 
pany, is  a  common  carrier  tmder  the  laws  of 
Oeorgla,  and  owns  and  operates  a  number  of 
railroad  tracks  In  the  dty  of  Tifton.  One  of 
these  tracks  is  located  on  an  alley  between 
the  First  National  Bank  building  and  the 
Tifton  Grocery  Company's  warehouse,  and 
crosses  Love  avenue,  a  public  and  much  trav- 
eled street  in  the  city.  About  5  o'clock  on 
the  afternoon  of  August  12,  1912,  the  plain- 
tilTs  husband,  by  invitation  of  the  driver, 
was  riding  north  on  Love  avenue  in  a  buggy 
drawn  by  two  horses  driven  and  controlled 
by  Green  Nelson.  They  approached  the  track 
of  the  Tifton  Terminal  Company,  located  Just 
north  of  the  First  National  Bank  and  the 
Tifton  Grocery  Company's  warehouse,  with 
the  intent  of  crossing  Uie  same.  Unknown 
to  petitioner's  husband  and  the  driver,  the 
.defendant,  through  bis  employes  and  agents, 
had  one  of  his  locomotives  under  steam  on 
the  track  in  the  {Jley,  which  is  seldom  used. 
The  presence  of  the  locomotive  was  entirely 
concealed  from  the  occupants  of  the  buggy 
by  the  building  of  the  Tifton  Grocery  Com- 
pany, and  its  presence  was  not  known  and 
could  not  have  been  known  by  them.  When 
the  buggy  was  driven  to  a  point  about  80 
yards  from  the  track,  the  locomotive  was  sud- 
denly, without  warning,  and  with  loud  Jar- 
ring noises  and  loud  exhaust  of  steam  and 
at  a  rapid  rate  of  speed,  run  out  of  the  al- 
ley and  across  Love  avenue,  where  it  was 
well  known  to  the  defendant  and  his  servants 
that  people  with  teams  were  likely  to  be, 
and  where  they  knew  that,  on  account  of  the 
surrounding  buildings,  the  presence  of  the 
locomotive  could  not  be  known  to  travelers 
on  the  street  until  the  locomotive  would  be 
within  the  street  No  warning  was  given 
of  the  approach  of  the  locomotive  by  ringing 
the  bell  or  blowing  the  whistle,  or  by  send- 
ing some  one  ahead  to  give  warning  and  no- 
tice to  approaching  travelers.  On  account  of 
the  noise  of  the  locomotive  and  the  escape 
of  steam,  and  of  Its  sudden  approach  and 
speed,  the  horses  driven  by  Nelson  became 
frightened,  and  before  he  could  control  them 
they  suddenly  turned  and  ran  away,  throw- 
ing petitioner's  husband  out  of  the  buggy,  by 
and  on  account  of  which,  without  fault  on 
his  part,  he  was  killed.  He  was  52  years  of 
age,  in  good  health,  and  was  earning  on  an 
average  $1,800  per  year.  The  petitioner 
specifically  charged  the  defendant  with  the 
following  acts  of  negligence:  In  operating 
the  locomotive  through  the  alley  and  across 
a  much  traveled  street  with  knowledge  that 
many  people  were  constantly  passing  with 
teams,  without  having  some  one  In  advance 
of  the  locomotive  to  give  warning  of  Its  ap- 
proach; in  operating  an  old,  noisy,  rattle- 
trap engine,  calculated  to  frighten  horses, 
which  did  frighten  the  horses  driven  to  the 
buggy  In  which  petitioner's  husband  was  rld- 
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Ing;  in  ninnlng  the  locomotlTe  out  of  tbe 
alley  Into  a  much  traveled  public  street  witti> 
out  ringing  the  bell  and  wlthont  giving  other 
warning  of  its  approach ;  in  allowing  a  heavy 
exhaust  and  escape  of  steam  from  the  loco- 
motive, which  the  defendant's  servants  knew 
was  likely  to  frighten  horses,  and  which  was 
unusual  and  unnecessary  and  not  to  be  ex- 
pected at  the  time  when  and  place  where 
the  injury  occurred,  and  which  frightened 
the  horses.  A  demurrer  to  the  petition  was 
filed,  and  the  plaintifC  proffered  an  amend- 
ment which  was  allowed.  The  amendment 
elaborated  the  alleged  acts  of  negligence,  and 
further  alleged  that  the  maintenance  and 
operation  of  a  private  railroad  through  the 
public  alley  and  across  the  public  street  was 
without  authority  of  law,  and  did  not  and 
was  not  intended  to  serve  any  public  pur- 
pose, but,  on  the  contrary,  served  only  the 
individual  purpose  of  the  defendant,  and 
that  the  operation  of  a  railroad  by  steam 
under  the  circumstances  was  an  unlawful 
encroachment  and  obstruction  of  the  street 
and  constituted  a  public  nuisance.  The  de- 
fendant objected  to  tbe  allowance  of  the 
amendment,  on  the  ground  that  it  set  forth 
a  new  cause  of  action;  and  further  demurred 
because  the  petition  as  amended  set  forth  no 
cause  of  action,  and  because  there  was  no 
allegation  that  the  husband  of  petitioner,  at 
the  time  of  the  alleged  injury,  was  in  the  ex- 
ercise of  ordinary  care  and  diligence  and 
could  not  have  avoided  the  consequences  of 
the  alleged  negligence  of  the  defendant  The 
court  overruled  the  demurrer.  At  the  con- 
clusion of  the  evidence,  the  court  directed  a 
verdict  for  the  defendant  The  plaintiff  ex- 
cepted to  this  direction,  and  the  defendant 
excepted  to  the  overruling  of  the  demurrer. 

P.  G.  Boatrlght  of  Cordele,  B.  B.  Dins- 
more,  of  Tifton,  and  Perry,  Foy  &  Monk,  of 
Sylvester,  for  plaintiff  in  error.  Fulwood  & 
Skeen,  of  Tifton,  for  defendant  in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  case  made  by  the  peti- 
tion was  that  plalntlffi's  husband,  while  rid- 
ing in  a  buggy  behind  two  horses  driven  by 
anotfier  man,  was  killed  on  account  of  the 
negligent  operation  of  the  locomotive  by  the 
defendant's  servants  and  employes.  The  oc- 
cupants of  the  buggy  were  driving  along  a 
much  frequented  public  thoroughfare,  where 
they  had  a  right  to  be;  and  the  allegation 
is  distinct  that  the  horses  were  frightened 
by  the  sudden  emergence  of  the  locomotive 
from  the  alley,  running  across  Love  avenue, 
without  warning,  and  that  the  horses  were 
frightened  both  by  the  sudden  appearance 
of  the  locomotive  within  30  yards  in  front  of 
them,  and  by  the  negligent  operation  of  the 
locomotive,  whereby  unnecessary  noises  were 
made  and  unnecessary  exhausts  of  steam 
were  emitted.  According  to  these  allega- 
tions, the  proximate  cause  of  the  death  of 
petitioner's  husband  was  the  negligence  of 
the  defendant    Georgia  Railroad  v.  Carr,  73 


Ga.  567;  Hill  v,  Rome  Street  R.  Co.,  101  6». 
66,  28  S.  Ew  631.  Tbe  main  allegations  of 
the  amendment  were  an  amplification  of  the 
allegations  in  the  petition,  with  the  allega- 
tion of  an  additional  act  of  negligence.  This 
does  not  add  a  new  cause  of  action.  City  at 
Columbus  T.  Anglln,  120  Ga.  785,  48  S.  E. 
318. 

[2]  2.  During  the  progress  of  the  trial,  the 
following  question  was  propounded  to  a  irit- 


"State  whether  or  not  there  is  anything  aboat 
that  track  that  would  have  attracted  any  one's 
attention  to  the  existence  of  an  engine  some  dis- 
tance off." 

The  court  was  informed  that  tlie  witness" 
answer  would  be  that  said  track  was  on  a 
level  with  the  streets  and  could  not  be  seen 
by  a  person  approaching  It  The  court  de- 
clbied  to  allow  tlUs  answer.  It  was  perti- 
nent to  the  inquiry  to  determine  the  <^arac- 
ter  of  the  place  where  the  horses  became 
frightened,  as  bearing  upon  the  diligence  of 
the  respective  parties  at  the  tim&  If  the 
track  In  the  alley  was  obscured  by  houses, 
and  was  level  with  the  street  at  the  crossing, 
so  as  to  prevent  trav^ers  approaching  the 
track  from  seeing  it  this  information  should 
not  have  been  withheld  from  the  jury. 

[3]'  3.  A  witness  was  asked  whether  the 
horse  which  was  frightened  and  ran  away 
was  a  gentle,  roadworthy  horse,  or  a  nerv- 
ous, high-strung  horse,  and  he  replied  that  it 
was  a  nervous,  high-strung  horse.  Tbe  ob- 
jection was  on  the  ground  that  this  was  oi^- 
ion  evidence.  Opinions  of  witnesses  not  ex- 
perts are  sometimes  admissible  from  necessi- 
ty, and  to  prevent  a  failure  of  Justice,  as  in 
questions  of  identity  of  persons,  handwriting, 
distances,  size,  sounds,  and  the  like.  If  the 
facts  ui>on  which  the  opinion  is  formed  can 
be  as  well  stated  and  described,  they  must 
be,  and  the  jury  left  to  form  their  own  opin- 
ion ;  but,  where  the  subject-matter  of  the  In- 
quiry is  such  as  cannot  be  adequately  describ- 
ed so  as  to  enable  the  jury  to  form  an  opinion 
of  their  own,  <9inion  testimony  is  permissi- 
ble. Taylor  v.  State,  135  Ga.  622,  70  S.  B. 
237.  Testimony  of  a  witness  that  the  borse 
at  the  time  of  the  accident  did  not  appear  to 
be  frightened,  bat  sulky,  was  held  admissi- 
ble, within  the  rule  whidi  admits  opinions 
from  necessity.  Whittier  v.  FrankUn,  46  N. 
H.  23,  88  Am.  Dec.  185.  We  think  it  compe- 
tent to  show,  by  a  witness  who  had  observed 
the  horse,  whether  he  was  nervous,  hi^- 
strung,  docile,  or  ordinarily  roadwortby. 

[4]  4.  The  court  allowed  in  evidence  tbe 
application  of  tbe  defendant  to  the  city  coun- 
cil of  Tifton  for  permission  to  construct  rail- 
road tracks  across  Love  avenue,  under  such 
regulations  as  council  might  prescribe,  and 
the  certified  copy  of  the  action  of  council 
granting  the  privilege.  The  objection  nrsed 
to  this  evidence  was  that  the  city  of  Tifton 
had  no  power  to  grant  to  an  individual  au- 
thority to  operate  engines  by  steam  across 
Lore  avenue.    It  is  provided  in  tbe  iiln»- 
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teenth  section  of  the  cbarter  of  the  dty  of 
Ttfton  that: 

The  mayor  and  council  shall  have  authority 
"to  grant  rights  of  way  to  railroads,  street  rail- 
roads, water  and  gas  works,  and  electric  lights; 
telegraph  and  telephone  lines  throughout  the 
streets  and  alleys  of  said  city  upon  such  terms 
and  conditions  and  restrictions  as  said  mayor 
and  council  may  by  ordinance  prescribe."  Acta 
1890-91,  vol.  2,  p.  67«S. 

Tbls  cbarter  power  expressly  authorizes 
the  dty  to  allow  railroads  to  be  constructed 
across  Its  streets  under  such  conditions  and 
restrictiona  as  the  municipality  may  require. 
It  is  applicable  to  all  railroads,  whether  In- 
corporated or  privately  owned,  so  long  as 
such  railroads  are  devoted  to  a  public  use. 
It  is  charged  in  the  petition  that  the  defend- 
ant, in  the  operation  of  the  railroad,  was  a 
"common  carrier  of  freight  and  goods  for 
hire,  under  the  laws  of  the  state  of  Georgia" ; 
and  the  testimony  of  the  defendant  was  that 
the  Tlfton  Terminal  Company  was  engaged  In 
the  business  of  a  common  carrier,  and  was 
regulated  under  the  rules  of  the  state  and 
Interstate  Commerce  Commission;  Its  serv- 
ices consisting  largely  as  a  switching  compa- 
ny In  handling  and  transferring  cars  from 
one  railroad  company  to  another.  A  high- 
way cannot  be  devoted  to  a  private  use,  but 
it  may  be  burdened  with  an  additional  public 
ose,  so  long  as  the  second  use  does  not  mate- 
rially interfere  with  the  first  use.  The  con- 
tention of  the  plaintiff  is  that  the  Tifton 
Terminal  Company  was  privately  owned, 
that  it  was  devoted  to  a  private  nse,  and  that 
it  was  beyond  the  power  of  the  Legislature 
to  authorize  the  appropriation  of  the  streets 
to  a  purely  private  use,  and  therefore  that 
the  operation  of  the  railroad  was  a  nuisance 
per  se.  But  the  plaintiff's  own  allegation,  as 
well  as  the  undisputed  evidence,  was  that  the 
terminal  company,  though  privately  owned, 
was  engaged  in  a  public  use ;  and  we  think  It 
was  within  the  power  of  the  municipality  of 
Tlfton  to  grant  a  right  of  way  to  construct 
a  railroad  track  across  Love  avenue,  so  long 
as  it  did  not  materially  Interfere  with  the 
use  of  that  street  as  a  public  highway ;  and 
there  is  no  contention  of  inconsistent  use. 

[t]  5.  Complaint  is  made  that  the  court 
erred  in  directing  a  verdict  for  the  defendant 
It  appeared  that  the  husband  of  the  plaintiff, 
by  Invitation  of  the  driver,  was  riding  with 
the  owner  of  the  horses,  as  the  latter's  invit- 
ed guest;  that  the  owner  of  the  horses  had 
had  much  experience  driving  horses,  and  was 
a  skilled  driver ;   that  at  the  time  of  the  in- 


Jury  they  were  driving  towards  their  home, 
along  Love  avenue,  a  much  traveled  public 
street  in  the  city  of  Tifton.  As  they  ap- 
proached the  railroad  track,  and  were  in 
about  30  yards  of  it,  an  engine  of  the  defend- 
ant, suddenly  and  without  warning,  was  run 
out  from  the  alley  into  the  street  They  had 
not  seen  the  engine,  on  account  of  buUdings 
which  obstructed  the  view.  The  engine  was 
making  loud,  unusual,  and  unnecessary  nois- 
es, steam  was  escaping,  and  no  flagman  or 
other  person  preceded  It  so  as  to  give  warn- 
ing of  its  approach ;  and  the  horses  became 
suddenly  frightened  and  turned  around, 
throwing  the  plalntUTs  husband  out  of  the 
buggy  and  killing  him.  Ibe  evidence  was 
conflicting  as  to  the  character  of  one  of  the 
horses.  Some  of  the  witnesses  described  this 
horse  as  nervous,  wild,  dangerous,  and  unsafe. 
Others  described  it  as  being  safe.  And  the 
driver  testified  that  he  owned  the  horse,  and 
had  never  had  any  previous  trouble,  except 
one  time  when  the  horse  was  frightened  at 
the  depot;  that  on  one  occasion  he  had  left 
the  horse  unhitched  in  the  street  while  he 
went  Into  a  store ;  and  that  it  had  not  tried 
to  run  away.  Even  if  the  horse  was  a 
high-strung  and  nervous  horse,  tlie  driver 
had  the  right  to  drive  that  horse  on  the  pub- 
lic highway.  A  person  has  a  right  to  travel 
on  a  tilghway,  and  there  is  no  rule  of  law 
which  prevents  him  from  driving  a  nervous, 
lilgh-strung  horse.  City  of  Rome  t.  Sad- 
deth,  116  6a.  649,  42  8.  B.  1032. 

"At  grade  crossings  the  traveler  on  the  high- 
way and  the  railroad  company  enjoy  a  common 
privilege  on  the  highway  itself,  and  each  must 
use  such  privilege  with  due  regard  to  t^e  safety 
and  rights  of  the  other.  Thia  obligation  requires 
the  railroad  company,  in  approa<^ing  a  grade 
crossing,  even  in  the  absence  of  a  positive  stat- 
ute to  that  effect,  to  exercise  proper  precau- 
tions to  prevent  injury  to  a  traveler  on  the 
crossing,  or  who  is  about  to  cross,  or  who  has 
just  crossed."  Barton  v.  Southern  Ey.  Co.,  132 
Ga.  841,  843,  64  S.  E.  1079,  22  L.  R.  A.  (N.  S.) 
915,  16  Ann.  Cas.  1232. 

It  was  a  question  for  the  jury  to  determine 
whether  the  plalntlfTs  husband  lost  his  life 
on  account  of  the  horse's  becoming  frightened 
by  the  negligent  oi)eratlon  of  the  defendant's 
locomotive,  and  whether  he  was  guUty  of  any 
contributory  negligence  whldi  debarred  him 
from  a  recovery.  As  to  these  matters,  the 
evidence  was  conflicting,  and  the  court  should 
have  left  their  solution  to  the  jury. 

Judgment  reversed  on  the  main  bill  of  ex- 
ertions, and  afllrmed  on  tlie  crooB-bllL  All 
the  Jnstioes  concur. 
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SMITH  r.  SMITH  et  aL    (No.  539.) 
(Supreme  Court  of  Georgia.     Aug.  14,  1915.) 

(Syllabut  hy  the  CourtJ 

L   BVIDENOK      ^=3155— GOHFETENCT— SllCtLAB 

Evidence  of  Advebse  Pabtt. 

Where  an  action  was  brought  by  a  wife 
against  her  grantees,  to  recover  a  certain  house 
and  lot  which  bad  been  conveyed  to  her  by  her 
husband  a  very  short  time  previously,  on  the 
ground  that  the  deed  was  executed  by  the  wife 
under  duress  and  while  charges  of  criminal  pros- 
ecution against  the  husband  were  being  discuss- 
ed, but  were  not  pending,  and  the  defendants'  an- 
swer was  based  on  the  ground  that  the  hus- 
band was  insolvent  at  the  time  of  the  convey- 
ance to  the  wife,  and  that  the  deed  from  the 
husband  to  the  wife  was  executed  in  order  to 
defraud  the  creditors  of  the  insolvent  husband, 
among  whom  were  the  defendants,  and  that 
the  deed  from  the  wife  to  the  defendants  was 
freely  and  voluntarily  made  in  settlement  of  the 
husband's  indebtedness  to  the  defendants  as 
creditors  of  the  husband;  and  where  the  plaln- 
ti£E  as  a  witness  detailed  a  conversatiou  be- 
tween herself,  her  husband,  and  the  defendants, 
leading  up  to  the  making  of  the  deed  by  her  to 
the  defendants,  giving  her  version  of  the  conver- 
sation— it  was  competent  for  one  of  the  defend- 
ants to  testify,  giving  his  version  of  the  con- 
versation between  the  witness  and  the  plaintiff 
and  her  husband  in  reference  to  the  making  of 
the  deed. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  445-458,  2148;  Dec.  Dig.  «=> 
156.] 

2.  Trial  €=»252— Instbuotionsh-RefobaI/. 

The  charge  requested,  as  outlined  in  the 
second  division  of  the  opinion,  was  properly  re- 
fused, as  there  was  no  evidence  on  which  to 
base  It. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  H  605,  506-^12;   Dec.  Dig.  «=>252.] 

3.  PbOOP— SUFTICIENCT. 

The  verdict  was  supported  by  the  evidence, 
and  the  court  did  not  err  in  refusing  a  new 
trial. 

Error  from  Superior  Court,  Tattnall  Coun- 
ty; W.  W.  Sheppard,  Judge. 

Action  by  A.  G.  Smith  against  O.  C.  Smith 
and  another.  There  wa8>a  judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

H.  H.  Elders  and  Way  &  Burkhalter,  all 
of  Reidavllle,  for  plaintiff  In  error.  J.  P. 
Moore  and  P.  M.  Anderson,  both  of  Claxton, 
and  Hines  &  Jordan,  of  Atlanta,  for  defend- 
ants in  error. 


HILL^  J.  [1]  1.  The  first  headnote  re- 
'  quires  no  elaboration. 

[2]  2.  Complaint  is  made  because  the  court 
failed  and  refused  to  charge  the  Jury,  as  re- 
quested by  the  plaintiff's  counsel,  that,  if  tlie 
deed  from  the  plaintiff  to  the  defendants, 
conveying  the  properDy  in  question,  was 
made  by  the  plaintiff  for  the  purpose  of  set- 
tling or  suppressing  a  prosecution,  or  pro- 
curing a  settlement  or  suppression  of  a  pros- 
ecution or  threatened  prosecution  against 
her  husband  for  an  alleged  criminal  offense, 
then  the  consideration  of  the  deed  would  be 


an  illegal  and  immoral  one,  and  her  deed 
made  to  the  defendants  would  be  void.  The 
court  did  not  err  in  refusing  this  instmction 
to  the  Jury.  Under  a  proper  constmctlon  of 
the  evidence  in  this  case,  there  was  nothing 
on  which  to  base  the  charge.  It  is  true  that 
the  plaintiff  testified  in  general  terms  that 
the  deed  "was  made  abont  the  criminal  pros- 
ecution, to  stop  the  prosecution."  But  there 
was  no  prosecution  of  her  husband  on  the 
part  of  the  defendants,  so  far  as  tlie  evi- 
dence discloses,  and  no  threatened  proaeea- 
tlon  on  their  part  On  the  contrary,  the 
plaintiff  testified  that  one  of  the  defendants, 
who  was  a  brother  of  plaintiff's  husband, 
told  her: 

"No  matter  what  it  coats  us,  we  are  going 
to  see  Jim  [plaintiff's  husband]  out  of  trouble 
if  it  takes  every  dollar  we  have ;  and  "he  went 
on  to  say  that  Mr.  Faircloth  [one  of  the  cred- 
itors of  plaintiffs  husband]  is  in  Claxton,  and 
he  says  he  is  going  to  take  your  home  anyway; 
and  I  asked  hun  how  could  he  take  it,  and  he 
said  he  didn't  know  how;  and  he  said,  'Ton 
make  a  deed  over  to  me  and  the  boys,'  and  says, 
'We  intend  to  see  Jim  out  of  this  trouble,  no 
matter  what  happens,'  and  he  says,  'If  yon  make 
a  deed  over  to  us  to  your  place,  at  the  proper 
time  we  will  dispose  of  it  and  it  will  be  ap- 
plied in  this  direction.'  They  have  never  done 
that  He  said  the  banks  were  threatening  to 
prosecute  Jim  for  alleged  violation  of  the  state 
banking  laws.  He  said  they  would  help  Jim  out 
in  that,  said  that  was  what  he  wanted  the 
home  for.  Claude  didn't  want  me  to  make  him 
a  deed,  because  of  the  fact  that  they  were  in- 
dorsers  on  some  notes  for  Jim;  he  wanted  it 
to  stop  this  threatened  prosecution,  was  what 
he  told  me.  None  of  the  defendants  paid  me 
anything  as  a  consideration  for  the  deed. 
Claude  also  told  me  that,  if  this  threatened 
prosecution  couldn't  be  stopped,  they  would  re- 
turn my  home  back  to  me.  Tb&t  was  before  I 
signed  the  deed.  The  prosecution  was  not  Bt(q>- 
ped ;  it  went  on;  and  they  haven't  returned  the 
property  or  its  proceeds  to  me.  I  never  did  re- 
ceive any  consideration  for  it  My  husband  was 
present  during  that  conversation.  As  to  the 
notes  they  were  indorsers  on,  I  didn't  owe  any 
of  that  debt,  didn't  have  anything  to  do  wiUi 
it" 

The  defendants'  testimony  tended  to  show 
that  they  had  indorsed  and  bad  to  pay  notes 
of  Jim  B.  Smith,  plaintiff's  husband,  in  the 
sum  of  $2,000,  and  that  the  deed  was  ex- 
ecuted by  plaintiff  to  defendants  to  secure 
them  against  liability  as  indorsers  on  those 
notes;  that  Jim  B.  Smith  was  insolvent  at 
the  time  he  executed  the  deed  to  bis  wife, 
at  which  time  the  defendants  were  credi- 
tors of  Jim  B.  Smith ;  and  that  the  wife  paid 
nothing  to  tlie  husband  for  the  property  In 
controversy. 

This  case  differs  from  the  case  of  South- 
ern Express  Co,  v.  Duffey,  48  Ga.  358.  There 
a  mother  made  a  deed  to  procure  the  release 
of  her  son  from  arrest  on  a  charge  of  felony. 
The  son  was  under  arrest  and  in  dialns, 
and  the  grantee  In  the  deed  agreed  to  re- 
lease the  son  and  stop  the  proceedings,  but 
he  refused  to  settle  the  prosecution  because 
be  said  he  could  not  control  the  public  au- 
thorities. The  son  was  released  and  the  pro- 
ceedings were  stopi>ed.    It  was  held  that  the 
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deed  was  void  in  that  case.     The  court, 
speaking  through  Jndge  McOay,  said: 

"If  this  arrest  was  illegal,  if  the  agents  of 
the  express  company  had  this  boy  in  their  own 
custody,  and  could  let  him  go  or  not  at  their 
pleasure,  then  this  deed  was  the  clear  result  of 
duress,  since  it  was  made  to  release  the  child 
of  the  grantor  from  illegal  imprisonment  A 
man's  child  stands,  under  the  law,  in  the  same 
situation  as  himself  in  such  cases." 

Jordan  y.  Beecher,  143  Qa.  143,  84  S.  B. 
549,  was  a  case  where  a  criminal  warrant 
was  Issued,  the  principal  object  of  which  was 
to  collect  a  debt  due  to  a  corporation,  and 
the  magistrate  Issuing  the  warrant  was  pres- 
ident .of.  the  corporation,  and  the  defendant 
was  arrested  and  Imprisoned  Tinder  the  war- 
rant It  was  held  that  a  conveyance  of 
property  by  the  person  Imprisoned,  who  had 
procured  a  deed  from  his  wife.  In  order  to 
secure  his  release,  was  void.  In  the  Instant 
case,  the  brothers  of  the  plaintiff's  husband, 
who  were  the  defendants,  did  not  take  out 
a  warrant  for  plaintiff's  husband  or  threat- 
en to  do  so,  but,  on  the  contrary,  showed 
tbdr  purpose  of  helping  blm  by  settling 
with  his  creditors  and  thus  preventing  his 
prosecution.  Both  were  creditors,  and  a 
debtor  has  a  right  to  prefer  one  creditor  to 
another.  The  plaintiff  and  her  husband  pre- 
ferred the  defendants.  There  Is  evidence 
tending  to  show  that  the  debtor,  Jim  B. 
Smith,  was  insolvent  at  the  time  be  executed 
the  deed  to  his  wife,  and  that  the  deed  was 
made  to  defeat  his  creditors.  This  being  so, 
the  deed  to  the  wife  was  void,  and  In  a  case 
like  the  present  the  law  will  not  require  a 
separate  suit  to  cancel  and  set  aside  that 
deed  and  then  subject  the  property,  where 
the  parties  themselves  have  put  the  title 
where  It  properly  belongs,  In  order  to  satis- 
fy creditors  with  the  proceeds  of  the  prop- 
erty, which  is  subject  to  the  creditors' 
claims. 

[3]  3.  Tbe  verdict  was  supported  by  the 
evidence,  and  the  court  did  not  err  in  re- 
fusing a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

a*i  Qa.  786) 

NEWSOMB  V.  TRAVELERS'  INS.  CO.  OF 
HARTFORD,   CONN. 

(Supreme  Court  of  Georgia.    Aug.  10,  1916.) 

(BvUahu*  hv  the  Court.) 

1.  iRstrsANCE  4=»449  —  Accident  Insitrai«ce 
— "Accident." 

Where  one  person  injures  another,  and  the 
injury  is  not  the  result  of  misconduct  or  provo- 
cation by  the  injnrpd  person,  but  is  unforeseen 
by  hiiD,  it  is  as  to  him  an  "accident"  within  the 


meaning  (rf  an  accident  policy  insuring  him 
against  bodily  injuries  effected  through  exter- 
nal, violent,  and  accidental  means.  'TraveleiB* 
Ins.  Co.  V.  Wyness,  107  Ga.  684  (3),  689,  34  S. 
E.  118;  American  Accident  Co.  v.  Carson,  99 
Ky.  441,  36  S.  W.  169,  84  L.  B.  A.  801,  69  Am. 
St  Rep.  473. 

lEHL  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1162 ;  Dec.  Dig.  <^=»449. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accident] 

2.  Insubance   4=:3464— Accident  Insu&ance 
—Exceptions. 

A  provision  contained  in  an  accident  insur- 
ance policy  of  the  character  just  described, 
which  excepts  from  operation  of  the  policy  in- 
juries "intentionally  inflicted  upon  the  insured 
by  any  other  person,  sane  or  insane,"  contem- 
plates injuries  intended  against  the  insured, 
and  not  injuries  intended  against  another.  Ac- 
cordingly, such  exception  will  not  relieve  the 
insurer  from  liability  for  an  injury  to  the  in- 
sured inflicted  by  another  person,  where  the 
other  person,  intending  to  Injure  some  one  other 
than  the  insured,  mistook  the  insured  for  the 
person  intended  to  be  injured  and  intentionally 
inflicted  upon  him  a  bodily  injury,  while  he  was 
unaware  of  the  intent  to  injure  him,  and  had 
done  nothing  to  bring  about  the  injury.  Utter 
V.  Travelers*  Ins.  Co.,  65  Mich.  545,  32  N.  W. 
812,  8  Am.  St  Rep.  913:  Hutchcraft  v.  Trav- 
elers' Ins.  Co.,  87  Ky.  gOO,  8  S.  W.  570,  12 
Am.  St  Rep.  4S4;  Fuller  on  Accident  Insur- 
ance, 277;  1  Am.  &  Bng.  Enc.  Law  (2d  Ed.) 
322:  1  C.  J.  442,  |  102;  Travelers'  Pro.  Aas'n 
V.  Fawcett,  56  Ind.  App.  Ill,  104  N.  B.  991, 
and  cases  cited. 

(a)  In  the  case  of  Utter  v.  Travelers'  Ins.  Co., 
supra,  the  policy  sued  on  contained  the  follow- 
ing exception:  "This  insurance  shall  not  be 
held  to  extend  to  disappearances,  nor  to  any 
case  of  death  or  personal  injury,  unless  the 
claimant  under  this  policy  shall  establish,  by 
direct  or  positive  proof,  that  the  said  death  or 
personal  Injury  was  caused  by  external  violence 
and  accidental  means,  and  was  not  the  result  of 
design,  either  on  the  part  of  the  insured  or  of 
any  other  person."  The  use  of  the  word  "de- 
sign," as  thus  employed,  does  not  render  the  ex- 
ception contained  in  that  policy  substantially 
different  from  that  involved  in  the  present  case. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  {  1184 ;   Dec.  Dig.  <8=>464.] 

3.  Petition— DismssAi/—GENEBAi,  Deitcbbeb. 
,  Applying  the  law  as  indicated  in  the  pre- 
ceding notes,  it  was  error  to  dismiss  the  petition 
on  general  demurrer. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Jndge. 

Action  by  Mrs.  J.  D.  Newsome  against  tlie 
Travelers'  Insurance  Company  of  Hartford, 
Conn.  There  was  a  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

J.  P.  GollghOy  and  Gns  Russell,  both  of 
Atlanta,  for  plaintiff  in  error.  Smith,  Ham- 
mond &  Smith,  of  Atlanta,  for  defendant  in 
error. 

ATKINSON,  J.    Judgment  reversed.    All 

the  Justices  concur. 
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044  Ga.  S7) 
COMMANDER  MILLS  CO.  ▼.  SCHAFBR 

et  aL    (No.  523.) 
(Supreme  Court  of  Georgia.    Aug.  13, 1915.) 

iByllalut  iy  the  Court.) 
Sams  «=>4d7— Bbeaoh  bt  Pubchasbb— Rbm- 

EDY  OF  SELUEB. 

This  case  is  controlled  in  principle  by  the 
decision  in  Mountain  City  Mill  Co.  t.  Butler, 
lOU  Ua.  469,  34  8.  E.  565. 

(a)  It  was  there  ruled  that  "the  breach,  by  a 
purchaser,  of  a  contract  to  pay  a  draft  for  the 
price  of  goods  and  remove  the  same  from  a  rail- 
road depot,  the  title  to  the  goods  remaining  in 
the  seller  until  such  draft  should  be  paid,  did 
not  involve  the  purchaser  in  liability  to  the  sell- 
er for  loss  occasioned  by  the  destruction  by  fire 
of  the  goods  in  the  depot."  This  ruling  was  not 
changed  by  the  addition  of  the  words,  "and 
more  especially  is  this  so  wben  the  seller's 
agent  for  the  collection  of  the  draft  extended 
the  time  of  the  payment  thereof  until  the  day 
upon  which  the  fire  occurred."  An  examination 
of  the  entire  opinion  in  the  case  will  show  that 
the  ruling  was  not  made  to  depend  upon  the 
words  last  quoted,  but  that  they  furnished  an 
iidditioual  reason  to  support  the  judgment. 

(b)  The  decision  above  cited  was  concurred  in 
by  the  entire  bench  of  six  justices,  and  the  re- 
quest to  review  and  overrule  it  is  denied. 

TEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1354,  1368-1364;   Dec.  Dig.  «=>407.] 

Error  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

Action  by  the  Commander  Mills  Company 
against  P.  O.  Schafer  and  others.  There 
was  a  Judgment  for  defendants,  and  plaintiff 
brings  error.    Affirmed. 

Hitch  &  Denmark  and  Jna  G.  Kennedy, 
all  of  Savannah,  for  plaintiff  In  error.  Paul 
E.  Seabrook,  of  Savannah,  for  defendants  in 
error. 

LUMPKIN,  J.  Judgment  affirmed.  AU 
the  Justices  concur. 


(143  Ga.  848) 

SMALL  v.   STATE.     (No.  643.) 
(Supreme  CJourt  of  Georgia..    Aug.  14,  1915.) 

(Syllahut  by  the  Court.) 

1.  Instkuctions— Sufficiency. 

The  instructions  to  the  jury,  to  which  ex- 
ceptions were  taken,  were  in  accordance  with 
decisions  of  this  court. 

2.  Criminal   Law   ^(=3823  —  Instbuctions  — 
Cube  of  Ebbobs. 

An  erroneous  statement  in  the  charge  as 
to  one  of  the  contentions  of  the  accused  was 
so  specifically  and  clearly  corrected  by  the  judge 
in  bis  further  instructions  that  the  jury  could 
not  have  been  misled  by  such  misstatement. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1992-1995,  3158;  Dec.  Dig. 
<8=>823.] 

3.  Pboof — Sufficiency. 

There  was  evidence  tending  to  corroborate 
the  testimony  of  the  female  allerjed  to  have  been 
raped,  the  verdict  was  authorizd  by  the  evi- 
dence, and  the  refusal  of  a  new  trial  was  not 
error. 

EJrror  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 


David  Small  was  convicted  of  crime,  ind 
he  brings  error.    Affirmed. 

W.  Spencer  Ck>nnerat,  of  Savannah,  tor 
plaintiff  In  error.  W.  C.  Hartrldge,  SoL 
Gen.,  of  Savannah,  Clifford  Walker,  Atty. 
Gen.,  and  Mark  Bolding,  of  Atlanta,  for  tbe 
State. 

FISH,  C.  J.  Judgment  afOrmed.  AU  the 
Justices  concur. 

GEORGIA  LIFE  INS.  CO.  r.  HANVEY. 

(No.  489.) 
(Supreme  Court  of  Georgia.    Aug.  10, 1915J 

(Syllalua  iy  the  Court) 

1.  New  Tbial  ®=>18— Motion— Gbouhds. 

An  exception  to  the  allowance  of  an  amend* 
ment  to  a  petition  is  not  ground  for  a  motion 
for  a  new  trial.  Bullock  v.  Cordele  Sash,  etc, 
Co.,  114  Ga.  627,  40  S.  E.  734 ;  Hammond  r. 
George,  116  Ga.  792,  793,  43  S.  R  63. 

[Ed.  Note. — For  other  cases,  see  New  Tnal, 
Cent  Dig.  ig  24r-29;   Dec.  Dig.  9=>1&\ 

2.  Continuance     «=9l4  —  Akbhdmbnt    or 

PLBADINOS— SUBPUSE. 

The  defendant  was  not  entitled  to  a  contin- 
uance of  the  case  on  the  ground  of  surprise  caoa- 
ed  by  the  amendment  where  be  failed  to  com- 
ply with  the  requirements  of  Civ.  Code  1910,  i 
5714,  by  stating  that  he  was  not  only  surprised 
by  such  amendment  but  that  he  was  less  pre- 
pared for  trial,  and  how,  than  he  would  bare 
been  if  such  amendment  had  not  been  made, 
etc. 

[Ed.  Note.— For  other  cases,  see  Continuance 
Cent  Dig.  H  25,  99-112;    Dec.  Dig.  <S=»14.1 

3.  Tbial   €=s>133— Abouxent   of   CouNsUr- 

lUFBOFXB  REMABKS. 

The  improper  remarks  of  counsel  in  ad- 
dressing the  jury  In  this  case  will  not  require 
a  new  trial,  wherA  the  court  promptly  rebuked 
counsel  for  making  them,  and  in  such  manner 
that  the  jury  must  have  understood  that  they 
were  to  disregard  such  remarks. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  i  316;   Dec  Dig.  e=>133.] 

4.  New  Tbiai.  «=>99  —  Nkwlt  Discovebsd 

BrVIDENCE— Gbodndb. 

A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence,  where  it 
appears  that  proper  diligence  has  not  been 
shown,  or  that  the  evidence  would  probably  not 
change  the  result  on  another  hearing. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  201,  207 ;   Dec.  Dig.  «=>99.] 

Error  from  Superior  Court,  Bicbmood 
County;  H.  C  Hammond,  Judge. 

Action  by  Gea  Hanvey  against  the  Georgia 
Life  Insurance  Company.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Archibald  Blackshear,  of  Augusta.  ft>r 
plaintiff  in  error.  C.  E.  Dunbar,  of  Augusta, 
for  defendant  in  error. 

HILL,  J.  This  was  a  suit  by  Hanvey  to 
recover,  on  a  policy  of  Insurance,  damages 
alleged  to  have  been  sustained  by  his  auto- 
mobile, on  account  of  its  coming  Into  con- 
tact with  a  bank  or  ditch  on  the  side  of  the 
road  on  which  he  was  traveling.   The  special 
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Items  of  damage  to  the  automobile,  amoont- 
Ing  to  1318,  are  admitted  between  counsel, 
and  tbat  the  only  Issue  Is  whether  the  de- 
fendant Is  liable  under  "the  terms  of  the 
collision  clause  of  the  policy,"  which  reads: 
"AgaiDSt  loss  or  damage  to  any  automobile 
herein  described,  including  its  operating  eguip- 
inent  while  attached  thereto,  if  sustained  with- 
in the  period  covered  by  this  policy,  and  If 
caused  solely  by  collision  with  another  object, 
either  moving  or  stationary;  exclnding,  however, 
*  *  *  all  loss  or  damage  caused  by  striking 
any  portion  of  the  roadbed  or  any  impediment 
consequent  upon  the  condition  thereof,     etc. 

The  jury  found  for  the  plaintitt,  and  the 
case  is  here  on  exceptions  to  the  refusal  of 
the  court  to  grant  a  new  trial.  The  case  was 
here  once  before,  and  we  then  decided  that 
as  against  a  demurrer  the  petition  set  forth 
a  cause  of  action. 

[1,  2]  1,  2.  The  first  and  second  headnotes 
require  no  elaboration. 

[3]  3.  Error  Is  assigned  because  the  court 
refused  to  declare  a  mistrial  on  account  of 
certain  language  employed  by  counsel  In 
concluding  his  argument  to  the  Jury;  it  be- 
ing alleged  that  there  was  no  evidence  in 
the  record  upon  which  to  base  the  state- 
ments, and  that  it  prejudiced  the  minds  of 
the  jury  against  the  defendant  Counsel 
Bald  to  them,  in  effect: 

"Gentlemen  of  the  jury,  Mr.  Hanvey  did  not 
have  anything  to  do  with  making  this  contract. 
This  contract  is  not  signed  by  him.  It  was 
drawn  up  by  shrewd  lawyers  employed  by  the 
insurance  company,  who  didu't  have  Mr.  Han- 
vey's  interest  at  heart  when  they  were  drawing 
the  contract.  It  wasn't  drawn  up  in  Augusta. 
It  was  drawn  up  in  Macon  or  some  other  place 
by  shrewd  lawyers." 

The  motion  to  declare  a  mistrial  was  over- 
ruled by  the  court,  who  directed  the  attor- 
ney for  the  plaintift  to  proceed  with  his  ar> 
gnment,  stating  to  him  in  the  presence  of 


the  jury  that  his  remarks  were  Improper  and 
had  nothing  to  do  with  the  case.  Such  lan- 
guage, without  evidence  to  authorize  it, 
would  undoubtedly  be  Improper  and  calcu- 
lated to  prejudice  the  minds  of  the  jury 
against  the  defendant,  and  should  not  have 
been  Indulged  in  by  counsel ;  but  it  has  been 
repeatedly  ruled  by  this  court  that  sndi 
language  Is  not  generally  cause  for  a  new 
trial  where  the  trial  judge  promptly  re- 
bukes the  attorney  using  such  language  and 
cautions  the  jury  not  to  consider  it  This 
was  substantially  done  In  this  case.  See  Mc- 
Lendon  v.  Frost,  57  Ga.  449  (10) ;  DIckerson 
V.  State,  121  Ga.  136,  48  S.  D.  942;  1  Mich. 
Dig.  616.    See,  also.  Civ.  Code,  {  4957. 

[4]  4.  The  court  did  not  err  in  refusing  a 
new  trial  on  the  ground  of  newly  discovered 
evidence.  Sufficient  diligence  was  not  shown 
In  not  discovering  the  witness  before  the 
trial.  It  appears  that  he  lived  right. across 
the  road  from  where  the  accident  occurred, 
and  by  the  slightest  diligence  counsel  could 
have  discovered  whether  this  witness  knew 
the  facts  sought  to  be  proven  by  him.  Be- 
sides, his  evidence.  If  secured,  would  proba- 
bly not  produce  a  different  result  on  another 
trial.  Several  of  the  witnesses  for  the 
plaintiff  testified  that  the  wheel  of  the  plain- 
tiff's automobile  struck  the  bank  on  the  side 
of  the  road  and  "turned  turtle."  The  affi- 
davit of  the  newly  discovered  witness  is  to 
the  effect  that  he  examined  the  ground  at 
the  point  where  the  automobile  lay,  and  that 
the  ground  showed  that  the  automobile 
skidded  and  turned  over  as  the  result  of 
being  pulled  too  sharply  to  the  left 

S.  The  evidence  was  sufficient  to  support 
the  verdict 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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FREElfAN  et  al.  ▼.  FREEMAN. 
(Supreme  Court  of  Georgia.     Aug.  10,  1916.) 

(ByVUbiu  ly  l\e  Court.) 

1,  Nk  Ezkat  €=>14— Bond — ^Fosfeitubis. 

Where  a  judgrment  has  been  entered  against 
the  principal  and  surety  on  a  ne  exeat  bond 
signed  by  them,  they  cannot  have  the  judg- 
ment set  aside  on  motion  because  of  the  insuf- 
ficiency of  the  affidavit  upon  which  the  writ  was 
sanctioned.     Blue  ▼.  Sheppard,  28  Ga.  666. 

[Ed.  Note. — For  other  cases,  see  Ne  Exeat, 
Cent  Dig,  |  IB;   Dec  Dig.  «=»14.] 

2.  Nk  Exeat  «=»8,  14— Bonds— Obstbuctiow 
— fobfeittjke, 

Construing  the  ne  exeat  bond  in  connection 
with  the  order  of  the  court  requiring  bond 
given,  it  is  held  to  be  an  appearance  bond.  But 
the  court  erred  in  entering  up  judgment  against 
the  principal  and  surety  on  the  bond  for  the  sum 
named  therein,  it  appearing  that  neither  of 
them  had  been  served  with  a  rule  nisi,  or  othei^ 
wise  given  an  opportunity  to  show  cause  why 
the  bond  should  not  be  forfeited,  before  the  judg- 
ment was  rendered. 

[Ed.  Note.— For  other  cases,  see  Ne  Exeat, 
Cent  Dig.  {$  10,  16;   Dec.  Dig.  <8=»8,  14.] 

Error  (rem  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  R.  G.  Freeman  against  CbarleH 
E.  Freeman,  in  which  defendant's  ne  exeat 
bond  was  forfeited.  A  motion  by  defendant 
and  surety  to  set  aside  the  Judgment  of  for- 
feiture was  denied,  and  they  bring  error. 
Reversed. 

Gober  &  Jackson  and  Hugh  Howell,  all  of 
Atlanta,  for  plaintiffs  In  error.  Lowndes 
Calhoun,  of  Atlanta,  for  defendant  In  error. 

HILiLi,  J.  [1]  1.  The  first  headnote  needs 
no  elaboration. 

[2]  2.  This  Is  a  motion  by  Charles  B.  Free- 
man and  P.  P.  Jackson  to  set  aside,  a  Judg- 
ment rendered  in  the  superior  court  against 
them  as  principal  and  surety,  respectively, 
on  a  ne  exeat  regno  bond.  It  appears  from 
the  record  that  when  the  petition  for  a  writ 
of  ne  exeat,  to  restrain  the  defendant  from 
departing  the  Jurisdiction  of  tlie  court,  was 
presented  to  Judge  Pendleton  of  the  superior 
conrt,  he  ordered  that  the  writ  issue,  and 
the  defendant  was  required  to  give  bond  and 
security  in  the  sum  of  $250  In  accordance 
with  the  statute,  and  that  in  default  of  do- 
ing so  he  be  kept  in  the  custody  of  the  sher- 
iff until  such  bond  was  given.  Whereupon 
the  clerk  of  the  superior  court  Issued  the 
writ  The  bond  given  by  Freeman  as  prin- 
cipal and  Jackson  as  surety  was  condition- 
ed, "If  the  said  Charles  E.  Freeman,  defend- 
ant, shall  be  forthcoming  to  answer  the  com- 


plalnant's  claim,  or  shall  abide  by  the  ordn 
end  decree  of  the  court,  then  this  bond  to  be 
void;  else  of  full  fbrce  and  virtue."  This 
bond  was  dated  May  14,  191S.  On  "December 
15,  1913,  the  defendant  was  ordered  by  the 
Judge  of  the  superior  court  to  pay  the  plain- 
tiff certain  alimony  and  counsel  fees  on  De- 
cember 20,  1913,  or  five  days  thereafter.  So 
far  as  the  record  shows,  the  def«idant  was 
not  present  when  -  the  question  of  alimony 
was  heard  and  the  order  was  made.  On  the 
same  date  the  court  made  an  order  reciting 
that,  the  defendant  Freeman  having  yiolat- 
ed  the  conditions,  and  having  fkiled  to  com- 
ply with  the  conditions  of  the  ne  exeat  bond 
and  the  same  having  been  forfeited.  It  was 
adjudged  that  the  bond  had  been  forfeited, 
and  judgment  was  rendered  in  favor  of  the 
plaintiff  Mrs.  Freeman  against  the  principal 
and  surety  on  the  ne  exeat  bond,  the  plain- 
tiffs In  error  here,  for  the  amount  therein 
stated.  It  is  insisted  that  this  Judgment  Is 
void  and  should  be  set  aside,  because,  in  ad- 
dition to  the  reason  set  out  in  the  first  bead- 
note,  the  bond  Is  not  an  Indemnity  bond,  or 
one  for  the  payment  of  the  eventual  con- 
demnation money;  and.  If  It  were  such,  the 
movants  have  not  had  their  day  in  court  by 
notice,  etc.,  and  therefore  the  Judgment  Is 
void.  Construing  the  bond  in  connection 
with  the  order  of  court  requiring  that  It  be 
given,  we  think  that  it  is  an  appearance 
bond ;  and,  this  being  so,  the  defendant  was 
bound  to  be  In  court  when  required  by  the 
order  of  court  to  answer  the  Judgment  The 
court  could  not  summarily  enter  up  Judg- 
ment upon  bis  appearance  bond  on  the  same 
day  that  the  judgment  was  rendered  In  the 
alimony  proceeding.  Both  the  defendant  and 
his  surety  had  the  right  to  show  that  the 
bond  had  not  been  breadied.  It  may  have 
been  that  the  principal  was  absent  for  provi- 
dential cause  or  had  other  good  and  suffi- 
cient reason  for  not  appearing;  and  the 
court  could  not  properly  penalize  the  surety 
for  not  producing  the  principal  on  the  hear- 
ing of  the  alimony  case,  when  he  had  no 
notice  that  the  bond  was  going  to  be  finally 
forfeited,  and  his  liability  adjudicated  at 
that  time.  We  therefore  think  It  was  error 
to  summarily  enter  up  Judgment  on  the  bond, 
without  giving  the  principal  and  surety  an 
opportunity  to  show  cause  why  the  bond 
had  not  been  breached.  See  Stapler  v. 
hurt's  Ex'rs,  16  Ala.  799;  Harris  ▼.  Hardy, 
3  HIU  (N.  T.)  393;  Dunsmoor  v.  Bankers' 
Surety  Ca,  206  Mass.  23,  91  N.  E.  907. 

Judgment  reversed.    All  the  Justices  con- 
cur. 
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MANNING  ▼.  MALLABD. 
(Sapieme  Court  of  Georgia.     Aug.  10,  1915.) 

1.  ExictJTioN  «=>312— Sheriff's  Deed— De- 
soBiPTioN — Sufficiency. 

Land  conveyed  by  a  sheriff  was  thus  de- 
scribed in  the  entry  of  levy  and  in  the  deed : 
"A  certain  lot  in  the  city  of  Atlanta,  in  ward 

4,  land  lot  19  of  the  Fourteenth  district  of  Ful- 
ton county,  Georgia,  fronting  fifty  feet  on  the 
east  side  of  Randolph  street,  between  Edgewood 
and  Auburn  streets  and  running  back  one  hun- 
dred feet,  more  or  less,  in  an  easterly  direction. 
The  house  on  said  lot  known  as  No.  21  on  said 
Ktreet  according  to  street  number.  The  same  be- 
ing improved  property  of  the  city  of  Atlanta, 
Ga.,  adjoining  O.  Callahan;  and  levied  on 
as  the  property  of  Tanaey  Cook."  Held,  that 
the  deed  was  not  void  because  of  insufficient  de- 
Kcription  of  the  property  purported  to  be  con- 
veyed.     Singleton  v.   Close,   130   Ga.   716,   61 

5.  E.  722. 

[EM.  Note.— For  other  cases,  see  Execution, 
Gent  Dig.  H  021-924;    Dec.  Dig.  «=>312.] 

2.  Prooi^Sofficienot. 

The  case  was  tried  by  the  judge  without  a 
jury,  upon  consent  of  parties.  The  evidence 
supports  his  judgment. 

Error  from  Superior  Court,  Fulton  County ; 
W.  D.  Ellis,  Judge. 

Action  between  A.  A.  Manning  and  S.  M. 
Mallard.  There  was  a  judgment  for  tbe  lat- 
ter, and  Manning  brings  error.    AfUrmed. 

Mark  Holding,  of  Atlanta,  for  plalntlfF  in 
error.  C.  T.  4  L.  C.  Hopkins,  of  Atlanta,  for 
defendant  in  error. 

EVANS,  P.  J.  Jtidgment  affirmed.  All 
tbe  Justices  concur. 


(U4  Ga.  M) 

SALAS  ▼.  POWERS  et  aL     (No.  522.) 
(Supreme  CJourt  of  Georgia.    Aug.  13,  1915.-) 

(Syllabui  ly  the  Court.) 

1.  Work  and  Labob  ®=»14  —  Contbacts  — 

Partiai.  Perfobuance. 

When,  considered  in  the  light  of  the  evi- 
dence and  tbe  entire  charge,  none  of  the  grounds 
of  the  motion  for  a  new  trial  show  reversible 
error: 

(a)  The  contract  which  formed  the  l>a8iB  of 
the  suit  was  an  entire  contract.  The  reference 
to  certain  coal  made  in  the  exhibit  attached  to 
the  petition  had  reference  to  the  claim  for  ma- 
terials furnished  for  the  performance  of  the 
contract.  The  suit  did  not  involve  a  claim 
against  the  defendants  for  a  small  quantity  of 
coal  belonging  to  the  plaintiff  and  improperly 
taken  and  sold  by  tbe  defendants,  as  contend- 
ed in  the  briefs  of  the  plaintiff  in  error,  and  as 
to  which  there  was  some  evidence. 
_(b)  Nor  does  this  case  fall  within  the  prin- 
ciple involved  in  certain  decisions  to  the  effect 
that  where  a  builder  or  workman  partially  com- 
pletes a  job,  and  abandons  it,  but  the  owner  util- 
izes tbe  work  and  material  which  has  been 
done  and  furnished,  and  himself  completes  the 
work,  under  some  circumstances  an  action  may 
be  based  on  a  quantum  meruit  or  quantum  vale- 
bat. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  {{  29-33;    Dec.  Dig.  <g=14.] 


2.  Pboof— Sttfficienct— New  Tbiai.. 

Tbe  verdict  was  supported  by  the  evidence, 
and  there  was  no  error  In  oyerruling  the  motion 
for  a  new  trial. 

Error  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

Action  between  R.  S.  Salas  and  T.  A.  Pow- 
ers and  others.  There  was  a  judgment  for 
the  latter,  and  Salas  brings  error.    Affirmed. 

Lawton  &  Cunningham,  of  Savannah,  for 
plaintiff  In  error.  F.  P.  Mclntlre,  of  Savan- 
nah, for  defendants  In  error. 


LUMPKIN,  J.    Judgment  affirmed.    All  the 
Justices  concur. 

a44  Qa.  4S) 

NORTH  HIGHLANDS  LAND  00.  v.  HOI/T 
et  al.     (No.  525.) 

(Supreme  Court  of  Georgia.     Aug.  13,  1915.) 

(SylMut  ty  the  Court.'} 

1.  Vendob  and  Pubcuaser  ®=9314— Actions 
FOR  Purchase  Price — Issue. 

The  answer  of  the  defendant  to  a  suit  for 
the  purchase  price  of  land  alleged  that  there  had 
been  an  agreement  between  an  individual  and  a 
corporation,  touching  a  division  of  a  tract  of 
land,  which  contained  the  following  clause :  "To- 
gether with  the  right,  title,  and  interest  to  the 
said  A.  O.  Bacon,  trustee,  his  heirs  and  suc- 
cessors, and  all  other  persons  hereafter  ac- 
quiring under  him  any  portion  of  the  lands 
above  mentioned  or  other  lands  now  owned  by 
said  A  O,  Bacon,  individually  or  as  trustee,  to 
the  use  and  enjoyment  of  the  park,  as  it  is  now 
located  or  may  hereafter  be  located  and  defined 
upon  the  lands  of  the  North  Highlands  Land 
Company,  or  any  other  land  conveyed  to  them 
or  used  by  them  for  park  purposes."  It  fur- 
ther alleged  that,  at  certain  sales  made  by  the 
company,  land  of  which  the  two  lots  now  in- 
volved formed  a  part  was  designated  and  de- 
clared by  the  auctioneer,  representing  the 
plaintiff,  as  a  perpetual  and  permanent  park; 
and  that  the  defendant  was  unable  to  furnish 
the  names  of  purchasers  at  such  sales,  ex- 
cept one.  The  defendant  also  alleged  that  the 
plaintiff  did  not  have  a  "merchantable"  title, 
and  that  the  sale  to  the  defendant  was  made 
subject  to  an  examination  of  the  titles,  and 
with  the  statement  that  if  the  plaintiff  did  not 
have  a  good  and  legal  title  to  the  lots  the  pur- 
chaser would  not  be  compelled  to  take  them; 
and  that  she  discovered  the  state  of  the  title 
npon  an  examination  of  it  Held,  that  the  mar- 
ketability of  the  plaintiff's  title  was  involved. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cient  Dig.  {{  920-927;  Dec.  Dig. 
€=>314.] 

2.  Marketable  TnxK. 

As  to  marketable  titlei^see  Cowdery  ▼. 
Greenlee,  126  Ga.  786,  65  S.  E.  918,  SURA 
(N.  S.)  137 ;  Bouvier's  Law  Dictionary,  Words 
and  Phrases,   words   "marketable  title. 

3.  Vendor  and  Purchaser  «=>30S— Acnons 
FOR  Purchase  Price— Defense. 

Although  the  person  who  had  the  division 
of  land  with  the  plaintiff  was  made  a  party 
at  the  instance  of  the  defendant,  there  were 
purchasers  from  the  plaintiff  who  were  not 
made  parties,  and  who  would  not  be  bound  by 
tbe  decree  and  judgment  rendered  in  tbe  case. 
Accordingly,  the  making  of  such  party  who 
would  be  bound  did  not  destroy  the  defense  that 
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the  title  which  the  plaintiff  could  convey  to  the 
defendant  was  not  marketable. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  862,  877-899;    Dec. 
Dig.  (S=>308.] 
4.  Request  to  Chabqe— RErusAi.. 

The  request  to  charge  which  wag  refused 
was  not  in  all  respects  accurate,  and,  under  the 
pleadings  and  evidence,  restricted  the  defense 
somewhat  too  closely. 

6.   CHABOES— StJFFICIENCT. 

The  charges  of  the  court  complained  of  may 
have  contained  some  inaccuracy,  but  it  was  not 
of  sufficient  materiality  to  constitute  reversible 
error. 

Error  from  Superior  Court,  Bibb  County ; 
II.  A.  Mathews,  Judge. 

Action  by  the  North  Highlands  Land  Com- 
pany against  I.  Im  Holt  and  others.  There 
was  a  Judgment  for  defendants,  and  plaintiff 
brings  error.    Affirmed. 

Guerry  &  Son,  of  Macon,  for  plaintiff  in 
error.  R.  K.  Hines  and  L.  D.  Moore,  both 
of  Macon,  -for  defendants  in  error. 


LUMPKIN,   J.     Judgment   affirmed, 
the  Justices  concur. 


All 


(143  Oa.  790) 

MAYOR  AND  ALDERMAN   OP  CITY   OF 

SAVANNAH  v.  HARMS. 
(Supreme  Court  of  Georgia.     Aug. .  10,  1915.) 

(Syllahut  Iv  tke  Court.) 

Municipal  Cobpobation3  ®=835 — Actions 
Against— Change  in  Grade  of  Stbeets. 
It  is  alleged  in  the  petition  in  this  suit, 
which  was  brought  against  a  municipal  cor- 
poration to  recover  damages,  that  the  petitioner 
was  the  owner  of  a  certain  lot  of  land  and 
the  buildings  thereon,  said  property  being  sit- 
uated adjacent  to  the  right  of  wa.v  of  a  rertain 
railroad  at  the  intersection  of  that  road  with 
Rdlton  street  in  the  corporate  limits  of  the 
defendant  municipality,  which  through  its  pub- 
lic works  department  furnished  the  grade  and 
plans  for  the  elevation  of  the  traclc  and  roadbed 
of  the  railroad  named,  "incident  to  the  build- 
ing of  the  Gwinnett   Street   Subway,   and,   in 


order  to  accomplish  the  elevation  of  said 
tracks  at  Gwinnett  street,  said  tracks  for  a 
distance  of  a  block  and  a  half  north  and  south 
of  said  Gwinnett  Street  Subway  were  raised 
on  a  gradual  incline  from  the  former  level  to 
the  height  required  at  Gwinnett  street,  and,  in 
thus  grading  and  elevating  the  roadbed  and 
tracks,  the  portion  of  the  track  immediatdy  east 
of  your  petitioner's  property  was  elevated  about 
one  foot,  and  a  slope  or  in<dine  was  made  from 
said  tracks,  as  elevated,  to  the  premises  of  pe- 
titioner" ;  the  result  of  this  being  that  when 
it  rains  the  water  which  flows  upon  the  tracks 
and  right  of  way  at  the  Bolton  street  crossing 
runs  down  the  incline  upon  the  property  Of 
petitioner,  where  it  accumulates  under  the 
house;  and  that  this  has  resulted  in  certain 
injuries  to  petitioner's  property.  The  negU- 
gence  charged  against  the  defendant  corpora- 
tion is:  (a)  The  failure  to  place  a  sewer  or 
ditch  t>etween  the  right  of  way  of  the  railroad 
and  petitioner's  property,  for  the  purpose  of 
carrying  off  the  water  which  would  otherwise 
run  from  the  right  of  way  upon  the  adjacent 
proijerty ;  and  (b)  the  failure  to  grade  the  in- 
cline from  the  right  of  way  into  Bolton  street, 
so  that  the  water  would  flow  into  Bolton  street 
and  thence  to  the  nearest  sewer.  Seld,  that 
no  cause  of  action  is  stated  in  this  petition 
against  the  city,  it  not  appearing  that  the  plan 
fui-nisbed  by  the  city  through  its  engineering  de- 
partment was  defective  in  itself,  or  that  it  in- 
volved the  changing  of  the  grade  of  the  street, 
or  that  an^  of  tlie  work  necessarily  involved  in 
the  execution  of  the  plan  furnished  by  the  city 
was  in  the  street  itself. 

[Ed.  Note.— For  other  cases,  see  Munidiw] 
Corporations,  Cent.  Dig.  {  1785;  Dea  Dig. 
<S=»835.] 

Error  from  Superior  Court,  Ctiatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

Action  by  J.  D.  Harms  against  the  Mayor 
and  Aldermen  of  the  City  of  Savannah. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

John  Rourke,  Jr.,  and  David  S.  Atlclnson, 
both  of  Savannah,  for  plaintlfr  in  error. 
Twiggs  &  Gazan,  of  Savannab,  for  defendant 
In  error. 


BECK,   J.    Judgment   reversed. 
Justices  concur. 


All  the 
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HIGGS  v.  HIGGS.     (No.  604.) 
(Supreme  Court  of  Georgia.    Aug.  11,  1916.) 

(SyllabuM  by  the  Court.) 

1.  Pleadinq  «=3377— Anbwkb— Nkcissitt  of 

A  wife  instttuted  sait  against  her  husband 
"for  permanent  and  temporary  alimony  for  her- 
self and  minor  children,"  there  being  no  suit 
for  divorce  pending.  Upon  the  hearing  in  1905, 
both  parties  consenting,  the  judge  ordered  that 
"temporary  alimony"  be  "granted  to  the  plain- 
tiff, as  follows:  Defendant,  John  F.  Higgs, 
shaill  immediately  remove  from  and  vacate  the 
premises  described  in  the  petition,  and  turn  over 
the  same  and  every  part  thereof  to  petitioner, 
Cornelia  Higgs,  who  shall  have  the  exclusive 
use,  and  shall  collect,  for  the  exclusive  use  and 
benefit  of  herself  and  her  minor  children,  the 
rents,  issues,  and  profits  until  the  final  disposi- 
tion of  the  case,  or  until  the  further  order  of 
the  court;  and  that  the  earnings  of  the  minor, 
John  P.  Higgs,  Jr.,  be  turned  over  to  petition- 
er; and  that  the  defendant  pay  the  insurance 
and  the  taxes  on  said  place.  Ordered  further, 
that  the  defendant  pay  to  petitioner  the  sum  of 
$15  as  temporary  fees,  paying  one  dollar  each 
Saturday,  beginning  on  the  22d  day  of  July, 
1905,  until  the  full  sum  of  $15  is  paid."  The 
petition  for  permanent  alimony  was  never  press- 
ed for  trial  or  determination  by  the  court,  but 
there  was  entered  upon  the  minutes  of  the  court 
a  pencil  memorandum,  "Dismissed."  After  the 
filing  of  the  petition  for  "permanent  and  tempo- 
rary alimony,"  the  husband  filed  a  suit  for  total 
divorce,  and  a  total  divorce  was  granted  him  in 
1913.  Shortly  thereafter  one  of  the  children 
attained  his  majority  and  the  other  was  17 
years  old  and  at  work.  Allegations  to  the  above 
effect  were  made  in  a  petition  in  a  separate  ac- 
tion instituted  by  the  husband  against  the  wife 
alone,  in  November,  1913.  In  the  action  so  in- 
stituted by  the  husband,  it  was  prayed:  (a) 
That  the  order  granting  alimony  be  revised  and 
revoked,  (b)  That  the  deed  to  the  property  de- 
scribed in  the  order  for  alimony  be  construed, 
and  that  the  wife  be  decreed  to  have  no  inter- 
est therein,  and  the  property  be  restored  to 
plaintiff,  to  the  end  that  he  might  carry  out 
trusts  mentioned  therein.  The  wife  was  dnly 
served,  and  filed  no  answer;  but  the  case  was 
submitted  to  the  judge  by  consent  to  be  decided 
upon  the  allegations  of  the  petition.  Judgment 
was  rendered  refusing  the  prayers  of  the  peti- 
tion; and  the  plaintiff  excepted.  HeU:  The 
allegations  of  the  petition,  not  having  been  de- 
nied by  any  answer,  are  to  be  taken  as  true, 
-without  the  introduction  of  evidence.  Civ.  Code 
1910.  it  6639,  5662. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  H  122S-1231;    Dec.  Dig.  «=377.] 

2.  HUBBAND    AND    WiFE    «=»299   —   SEPABAT* 

Maintenance — Consent— A  limont. 

The  consent  order  allowing  temporary  ali- 
mony, construed  in  the  light  of  Oiv.  Code  1910, 
S  2076,  under  which  the  action  for  alimony  was 


instituted,  contemplates  alimony  "pending  thr 
cause." 

(a)  There  are  provisions  in  Civ.  Code  1910,  I 
2986,  to  the  effect  that  a  wife  may  institute 
proceedings  in  equity  against  her  husband  for 
support,  and  obtain  a  decree  in  a  specified  man- 
ner; "but  such  proceeding  shall  be  in  abeyance 
when  a  libel  for  divorce  shall  be  filed,  bona  fide, 
by  either  party,  and  the  judge  presiding  shall 
have  made  his  order  on  the  motion  for  alimony, 
and  when  so  made,  such  order  shall  be  a  sub- 
stitute for  the  aforesaid  decree  in  equity,  as 
long  as  said  Ubel  shall  be  pending  and  not  finally 
disposed  of  on  the  merits."  If  this  section  of 
the  Code  is  applicable  in  cases  where  there  is  a 
consent  order  for  temporary  alimony  under  Civ. 
Code  1910,  g  2976,  it  would  not  require  a  ruling 
in  this  case  that  the  consent  order  was  sup- 
planted ;  it  not  appearing  that  in  the  divorce 
suit  any  application  was  made  for  alimony. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  i§  1094-1097 ;  Dec.  Dig.  «&=> 
299.] 

3.  DiSUISSAL  AND  KONSUIT  «=»79— EVIDENCE 

OF  Dismissal. 

The  pencil  memorandum  on  the  minutes  of 
the  court,  "Dismissed,"  without  anything  to 
show  that  it  applied  to  the  suit  for  alimony, 
or  that  it  was  made  by  one  authorized  to  dis- 
miss the  action,  was  insufficient  to  show  that  the 
action  was  dismissed.  Dixon  v.  Minnesota 
Lumber  Co.,  132  Ga.  347,  64  S.  E.  71. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  U  174,  175;  Dec  Dig. 
«=»70.] 

4.  Husband  and  Wife  «=299  —  Sepakatb 
Maintenance— Tempobaky  Alimony— Con- 
sent Obdbb. 

It  appearing  that  the  proceeding  brought  by 
the  wife  for  alimony  had  never  been  finally  dis- 
posed of,  and  the  consent  order  not  having 
been_  modified  or  terminated  by  proper  proceed- 
ing in  the  case  in  which  it  was  granted,  the  al- 
legations in  this  independent  petition  to  revise 
and  revoke  the  order  granting  temporary  ali- 
mony, though  taken  as  true,  did  not  require  the 
grant  of  any  of  the  relief  prayed  for. 

I^d.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  if  1094-1097;  Dec.  Dig.  «=> 
299.] 

Evans,  P.  J.,  and  Beck,  J.,  dissenting. 

BSrror  from  Superior  Court,  Richmond 
{bounty;  H.  C.  Hammond,  Judge. 

Action  by  J.  F.  Higgs  against  Cornelia 
Higgs.  Judgment  for  defendant,  and  plain- 
tiff  brings    error.      Affirmed. 

Henry  C.  Roney,  of  Augusta,  for  plaintiff 
in  error.  W.  Inman  Curry,  of  Augusta,  for 
defendant  tn  error. 


ATKINSON,  J. 


EVANS,    P.    J.,   and    BECK, 
Tbe  other  Justices  concur. 


Judgment  affirmed. 

J.,   dissent. 
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(141  Oa.  44) 

JENKINS  v.  BOONB.     (No.  628.) 
(Supreme  Ck>urt  of  Georgia.     Aug.  13,  1915.) 

(SyValMS  hjf  the  Court.) 

1.  Appeal  and  Bbbor  <s=»6e4r— Evidence  «=> 
B73  —  Conveyances  —  Authentication  — 
Bbibf  07  Evidence. 

It  was  error  to  admit  in  evidence  a  deed 
purporting  to  be  ezecnted  by  a  corporation  sign- 
ed with  tlie  name  of  the  corporation,  "per  B.  C. 
Morgan,  Secretary  and  Treasurer,"  where  no 
seal  was  attached,  and  no  evidence  that  author- 
ity had  been  conferred  upon  the  officer  execut- 
ing the  deed  to  perform  such  an  act,  and  where 
there  was  no  evidence  to  bring  the  case  within 
the  ruling  made  in  the  case  of  Garmany  v.  Law- 
ton,  124  Ga.  876,  53  S.  E.  669,  110  Am.  St. 
Bep.  207.  As  set  out  in  the  brief  of  evidence, 
the  deed  claimed  to  have  been  executed  in  the 
name  of  the  common  grantor  to  the  defendant 
was  signed  in  the  name  of  the  grantor  company 
by  its  secretary  and  treasurer  "without  the  cor- 
porate seal" ;  nor  does  it  appear  that  there  was 
a  seal  of  any  sort.  While  another  portion  of 
the  record  indicates  that  some  character  of  seal 
was  attached,  the  brief  of  evidence  will  control 
as  to  what  was  introduced. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2856-2859 ;  Dec.  Dig.  «=» 
064;  Evidence,  Cent.  Dig.  |§  1581-1536,  1590, 
1592,  1593,  1610,  1611;   Dec  Dig.  <S=>373.] 

2.  Tbial  iS=:»252— iNSTBUcnoNB— Ebbob. 

Under  the  ruling  above  made,  if  the  deed 
under  which  the  defendant  claimed  was  exclud- 
ed from  evidence,  there  would  be  nothing  to 
show  that  he  had  any  conveyance  from  the  al- 
leged common  grantor.  Accordingly,  charges 
dealing  with  the  question  of  competition  be- 
tween this  deed  and  that  under  which  the  plain- 
tiff claimed,  and  with  the  question  of  actual  and 
constructive  notice  to  the .  defendant,  were  af- 
fected by  the  error  above  j>ointed  out 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  {§  505,  596-615;    Dec.  Dig.  <S=>252.] 

Error  from  Superior  Court,  Bibb  CJounty; 
H.  A.  Mathews,  Judge. 

Action  between  L.  W.  Jenkins  and  W.  B. 
Boone.  Tbere  was  a  Judgment  for  the  lat- 
ter, and  the  former  brings  error.    Berersed. 

Mallary  &  Wimberly,  ot  Macon,  for  plain- 
tiff in  error. 

BE(3K,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(144  Ga.  46) 

BOSENBEBG  v.  WEINSTEIN.     (No.  530.) 
(Supreme  Ck>urt  of  Georgia.    Aug.  13,  1916.) 

(Syllabut  iy  the  Court.) 

L  Appeal  and  Ehbob  <&==>1060  —  Beview  — 
Habmless  Ebrob. 

Complaint  is  made  that,  in  connection  with 
an  instruction  on  impeachment  of  witnesses  by 
■previous  contradictory  statements,  the  court 
charged :  "When  thus  impeached,  he  may  be 
sustained  by  proof  of  general  good  character, 
the  effect  of  the  evidence  to  be  determined  by  the 
jury."  The  criticism  is  that  the  instruction 
was  applicable  to  a  named  witness,  as  to  whose 
good  character  no  evidence  had  been  submitted. 
An  examination  of  the  brief  of  evidence  fails  to 
disclose  that  any  contradictory  statements  of 
tliis  witness  were  proved.     The  charge  waa  in- 


applicable, but  waa  not  prejudicial  to  the  U»- 
ing  party  under  the  facts  of  the  cade. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4220 ;    Dec  Dig.  «=s>1066l} 

2.  Appeal  and   Ebbob  <8=»1066  —  Review — 
Harmless  Errob. 

The  action  waa  to  recover  damagea  became 
of  an  assault  by  the  defendant  on  the  plaintilE. 
Vindictive  damages  were  daimdd.  In  his  in- 
struction the  court  read  the  whole  of  Civ.  (}ode 
1910,  §  4504,  on  the  subject  of  the  allowance  of 
damages ;  the  last  sentence  of  which  is :  "The 
verdict  of  a  jury  in  such  a  case  should  not  be 
disturbed,  unless  the  court  should  suspect  bias 
or  prejudice  from  its  excess  or  its  inadequacy." 
The  quotation  from  the  section  is  criticized  as 
being  inapplicable,  and  as  tending  to  suggest  the 
idea  that  any  verdict  for  vindictive  damages 
could  not  be  set  aside.  The  court  should  hare 
refrained  from  reading  this  part  of  the  Code 
section,  as  it  only  concerns  the  disposition  by 
the  court  of  a  verdict  including  vindictive  dam- 
ages, and  has  no  reference  to  the  jury's  allow- 
ance of  such  damages.  But,  in  the  light  of  the 
evidence  and  the  whole  charge,  the  reading  the 
whole  Code  section  will  not  require  a  new  trial 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  (3ent  Dig.  i  4220;    Dec.  IKg.  <g=3l066.J 

3.  APPEAL  AND  Ebbob  «=s>1033  —  Instbuc- 

TIONa 

The  plaintitF  claimed  special  and  general 
damages,  and  the  defendant  pleaded  justifica- 
tion for  the  assault  It  was  not  erroneous,  ss 
against  the  defendant,  to  charge :  "The  burden 
of  showing  the  amount  of  the  actual  damage,  if 
any,  is  on  the  plaintiff  in  this  case." 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
l^i  ^^^^  ^**"  *'  *^®2-*082;  Dec.  Dig.  *= 

4.  Trial  «=9313— Conduct  or  CSounsel— Im- 

pbofbibtt. 

After  the  jury  had  the  case  under  oonaider- 
ation  for  some  length  of  time,  the  ooart  had 
them  brought  into  the  courtroom  and  inquired 
if  a  recharge  would  be  of  any  assistance  to  them. 
The  spokesman  of  the  jury  replied  that  they 
were  "troubled  by  matters  of  fact  and  not  mat- 
ters of  law."  Counsel  for  plaintiff,  in  the  hear- 
ing of  the  jury,  requested  the  court  to  "ask 
them  how  they  stand."  One  of  the  jurors  re- 
plied, "Eight  to  four."  Clounsel  for  defendant 
immediately  objected  to  the  language  of  coon- 
sel  for  plaintiff  as  being  improper,  hot  isToked 
no  ruling  from  the  court  The  coart  eaoaed  the 
jury  to  return  to  their  room  without  instruct- 
mg  them  to  disregard  counsel's  remark,  and 
without  reproving  connsel  for  making  it  SeU, 
that  the  verdict  will  not  be  vacated  becanae  of 
this  occurrence.  Southern  Bailway  Ool  v. 
Brown,  126  Ga.  1,  54  S.  E.  911. 

[Ed.  Note— For  other  cases,  see  Trial,  Cent 
Dig.  $1  730,  746;    Dec  Dig.  <3=>313.1 

5.  ASSIONUENTS  OF   EbBOR— NEW    TBIAL. 

Other  assignments  of  error  do  not  reqnire 
a  new  trial,  and  the  evidence  supports  the  ver- 
dict 

Error  from  Superior  Court,  Wilkes  Gountr; 
B.  P.  Walker,  Judge. 

Action  between  Phil  Rosenberg  and  Morris 
Weinstein.  There  was  a  Judgment  for  the 
latter,  and  the  former  brings  error.  Affirmed. 

CoUey  &  Colley  and  W.  A.  Slaton,  both  of 
Washington,  Ga.,  for  plaintiff  In  error.  J.  M. 
Pltner  and  I.  T.  Irvln,  Jr.,  both  of  Washing- 
ton, Ga.,  for  defendant  in  error. 

EVANS,   P.  J.     Judgment  affirmed.    All 

the  Justices  concur. 
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KOBHRTS  T.  NORTHWESTBEN  NAT. 

LIFE  INS.  CO. 

NOBTHWESTEBN  NAT.  lilFB  INS.  C30.  t. 

BOBERTS. 

(No.  4TO.) 

(Supreme  Conrt  of  Georgia.    Aug.  10,  1&16l) 

(Syttdbui  Iv  the  CovrtJ 

1.  INSDRARCE  <S=»239  —  LiFK  POLICIES  —  SUB- 
BENDBB  OF  PoLlCT— RlGHT  OF  iNStjnEO. 

The  right  reserved  by  an  insured  in  a  policy 
of  life  insurance  to  change  the  beneficiary  does 
not  include  the  power  to  surrender  and  cancel 
the  policy  without  the  consent  of  the  beneficiary. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  618;  Dec.  Dig.  <S=»239.] 

2.  Insubance  ^=3239— Lirx  PouciKS— Right 

TO  SUBBKNDKB. 

Nor  is  any  power  by  the  insured  to  surren- 
der the  policy  to  the  insurer  during  the  first  year 
of  its  existence,  without  the  beneficiary's  con- 
sent, to  be  derived  from  the  policy  options  with 
reference  to  loans  and  acceptance  of  surrender 
values  after  three  full  years'  premiums  have 
been  paid. 

[E!d.  Note.— For  other  cases,  see  Insurance. 
Cent.  Dig.  {  518;  Dec.  Dig.  «=>239.] 

3.  ExcEFnoMS,  Biu.  of  4=>38— Csoss-BiUr— 
Time  op  Tendek. 

A  cross-bill  of  exceptions  must  be  tendered 
to  the  trial  judge  within  30  days  from  the  date 
of  the  service  of  the  principal  bill  of  exoeptions. 
[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  SS  51,  52,  54-56,  60;  Dec 
Dig.  «=339.] 

Error  from  Superior  Oourt,  Ejarly  County ; 
W.  O.  Worrill,  Judge. 

Action  by  W.  J.  Roberts,  as  administrator 
of  James  B.  Roberts,  deceased,  against  the 
Northwestern  National  Life  Insurance  Com- 
pany. There  was  a  Jadgment  for  defendant, 
and  plaintiff  brings  error,  and  defendant  as- 
signed cross-errors.  Reversed  on  the  main 
biU  of  exceptions;   cross-bill  dismissed. 

James  B.  Roberts  applied  for  a  poUcy  of  In- 
surance upon  his  life  In  the  Northwestern 
National  Life  Insurance  Company,  In  bis  ap- 
plication be  directed  that  the  policy  be  made 
payable  to  his  wife,  Laura  Roberts,  reserving 
the  right  to  change  the  beneficiary.  On  No- 
vember 9, 1909,  the  Insurance  company  Issued 
and  ddivered  the  Insuranoe  policy  to  the  in- 
sured, who,  upon  Its  receipt,  executed  and 
delivered  to  the  insurance  company  his  prom- 
issory note  which  was  accepted  for  the  first 
year's  premium.  The  poUcy  contained  the 
following  provisions: 

"(5)  The  insured,  subject  to  any  existing  as- 
signment of  the  iwlicy,  may  designate  a  new  ben- 
eficiary, with  or  without  reserving  right  of  rev- 
ocation, by  filing  written  notice  thereof  at  the 
home  ofiice  of  the  company  accompanied  by  the 
policy  for  suitable  endorsement  thereon,  pro- 
vided in  making  application  for  this  policy  the 
right  of  revocation  has  been  reserved.  If  any 
beueficiary,  under  either  a  revocable  or  irrevo- 
cable designation,  shall  die  before  the  insured, 
and  the  insured  shall  not  have  designated  a  new 
beneficiary,  the  interest  of  such  beneficiary  shall 
revert  to  the  insured,  the  insured's  Icsal  repre- 
sentatives or  assigns.  •  •  •  (H)  No  assign- 
ment of  this  policy  shall  be  binding  upon  ^e 
company  unless  filed  at  the  home  office  of  the 


company.  The  company  assumes  no  responsibil- 
ity for  the  validity  of  any  assignment.  •  •  • 
(12)  After  three  full  years'  premiums  have  been 
paid,  and  while  this  policy  is  in  force,  the  com- 
pany will  advance,  on  proper  assignment  of  this 
policy,  a  sum  not  greater  than  the  loan  value 
stated  in  the  table  of  loans  on  the  third  page 
hereof,"  etc.  "(13)  If  after  three  full  years'  pre- 
miums have  been  paid,  any  subsequent  premium 
be  not  paid,  the  insured  may,  wiUiin  one  month 
after  the  unpaid  premium  shall  have  become  due, 
select  one  of  the  methods  of  surrender  settle- 
ment shown  in  the  table  of  loan  and  surrender 
values,  on  the  third  page  hereof,  namely:  (A) 
To  accept  the  value  of  this  policy  in  cash:  or 
(B)  to  have  the  insurance  continued  in  force 
from  the  date  of  default,  without  the  right  to 
loans,  for  its  face  amount,  less  any  indebtedness 
to  the  company  hereon  ;  or  (C)  to  purchase  paid 
up  insurance,  payable  at  the  same  time  and  on 
the  same  conditions  as  this  policy." 

On  July  29,  1910,  the  insured,  in  Early 
county,  surrendered  the  policy  of  insurance 
to  an  agent  of  the  insurance  company  for 
cancellation,  and  the  agent  of  the  oompany 
contemporaneously  surrendered  his  note  for 
the  premium,  and  the  policy  was  marked 
canceled  by  the  company.  The  Insured  died 
on  September  3,  1910.  The  company  waived 
the  furnishing  of  proofs  of  death  of  the  in- 
sured, and  made  an  absolute  refusal  to  pay 
anything  on  the  policy  to  the  beneficiary 
named  therein.  Thereupon  the  wife  of  the 
Insured  brought  an  action  on  the  policy.  She 
died  pending  the  suit,  and  her  administrator 
was  made  a  party  in  her  stead.  The  com- 
pany denied  liability,  and  the  foregoing  facts 
were  submitted  to  the  judge  under  a  stipula- 
tion that  he  should  pass  upon  the  case  with- 
out the  Intervention  of  a  jury.  A  judgment 
was  rendered  in  favor  of  the  defendant,  and 
the  plaintiff  brings  error. 

B.  H.  Slteffield,  of  Blakely,  and  Pope  & 
Bennet,  of  Albany,  for  plaintiff  in  error. 
Pottle  ft  Hofmayer,  of  Albany,  and  O.  L. 
Oleasner  and  Rambo  &  Wright,  all  of  Blakely, 
tor  defendant  in  error. 

EVANS,  P.  J.  (after  stating  the  fbcts  as 
above).  [1]  1,  2.  It  appears  from  the  stipu- 
lation of  the  parties  that  the  liability  of  the 
insurance  company  depends  upon  the  right  of 
the  insured  to  surrender  the  policy  and  agree 
upon  its  cancellation,  without  the  consent  of 
the  baieflclary  named  in  the  policy.  The 
subject-matter  of  the  action  is  an  ordinary 
policy  of  life  Insurance.  It  is  well  establish- 
ed in  this  state,  and  in  other  Jurisdictions, 
that: 

"In  ordinary  life  insurance,  where  no  power 
of  divestiture  or  to  change  the  beneficiary  is  re- 
served in  the  policy,  the  issuance  of  the  policy 
confers  a  vested  right  upon  the  person  so  named 
as  beneficiary,  and  the  insured  cannot  transfer 
such  interest  to  any  other  person  without  the 
consent  of  such  beneficiary."  Perry  ▼.  Tweedy, 
128  Ga.  402,  57  S.  E.  782,  119  Am.  St.  Bep. 
393,  11  Ann.  Cas.  46;  Arnold  v.  Empire,  etc., 
Life  Ins.  Co.,  3  Ga.  App.  685,  60  S.  E.  470: 
Central  Nat.  Bank  of  Waahington  v.  Hume,  128 
U.  S.  195,  9  Sup.  Ct.  41,  32  L.  fld.  370;  Fergu- 
son V.  Phoenix  Mutual  Life  Ins.  Co.,  84  Vt  350, 
79  Aa  097,  35  L.  R.  A.  (N.  S.)  844 ;    Wash- 
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ington  Life  Ins.  Co.  v.  BerwaM,  97  Tex.  Ill,  76 
S.  W.  442,  1  Ann.  Cas.  682 ;  3  Cooley's  Briefs 
on  Insurance,  2863. 

The  principle  upon  which  this  doctrine 
rests  Is  that  the  person  procuring  the  Insur- 
ance divests  himself  of  all  Interest  in  the 
policy,  and  the  policy  vests  exclusively  In  the 
beneficiary,  so  as  to  make  an  irrevocable  set- 
tlement upon  the  beneficiary  for  the  amount 
for  which  the  policy  is  issued.  Any  right 
to  change  the  beneficiary  is  one  of  contract, 
and  it  can  be  accomplished  only  in  the  man- 
ner pointed  out  in  the  policy.  There  was  no 
attempt  by  the  Insurer  and  Insured,  in  the  in- 
stant case,  to  change  or  substitute  a  different 
beneficiary.  The  insured  reserved  that  right 
in  his  policy,  but  did  not  act  upon  it  The 
Insured  and  insurer  attempted  to  surrender 
and  cancel  the  policy,  contending  that,  as  the 
insured  reserved  the  right  to  change  the  ben- 
eficiary, he  had  the  right  to  agree  with  the 
insurer  upon  the  cancellation  and  surrender 
of  the  policy.  The  right  to  change  the  bene- 
ficiary in  an  ordinary  life  insurance  policy 
does  not  include  the  power  to  surrender  and 
cancel  without  the  consent  of  the  beneficiary. 
The  right  to  change  the  beneficiary  is  quite 
different  from  the  right  to  surrender  the  pol- 
icy for  the  purpose  of  cancellation;  as  the 
former  contemplates  modification  and  contin- 
ued existence  of  the  policy,  while  the  latter 
contemplates  Its  complete  destruction.  Hold- 
er v.  Prudential  Ins.  Co.,  77  S.  0.  299,  57  S. 
B.  853. 

[2]  Neither  will  the  right  to  surrender  the 
I)ollcy  be  inferred  from  the  provision  allow- 
ing assignments  of  the  policy  to  secure  loans 
on  its  security,  for  the  reason  that  such  right 
did  not  arise  until  after  three  full  years' 
premiums  had  been  paid.  For  the  same  rea- 
son, the  power  of  cancellation  does  not  re- 
-sult  from  the  stipulation  providing  for  a  set- 
tlement of  the  value  of  the  policy  in  cash  aft- 
er three  full  years'  premiums  have  been  paid. 
In  the  fifth  paragraph  of  the  policy,  provid- 
ing for  a  change  of  beneficiaries,  it  is  ex- 
pressly recognized  that  the  beneficiary  has 
a  vested  interest  in  the  policy,  subject  to 
divestiture  by  change  of  'beneuciary,  from  the 
provision  that  if  the  beneficiary  should  die 
before  the  insured,  and  the  Insured  should 
not  have  designated  a  new  beneficiary,  the 
Interest  of  the  original  beneficiary  shall  re- 
vert to  the  insured,  his  legal  representatives 
or  assigns.  If  the  beneficiary  had  no  vested 
Interest,  then  there  was  nothing  to  revert, 
under  the  contingency  named  in  this  para- 
graph. We  are  therefore  of  the  opinion  that 
the  interest  of  one  named  as  beneficiary  in 
an  ordinary  life  insurance  policy  is  a  vested 
interest,  and  the  contract  of  insurance  can- 
not be  terminated  by  the  insured  and  insur- 
er without  the  consent  of  the  beneficiary,  ex- 
cept in  the  manner  provided  by  the  policy. 
The  policy  did  not  provide  for  its  surrender 
and  cancellation  by  agreement  between  the 
insured  and  Insurer,  and  the  plaintiff  is  en- 
titled to  recover  thereoa  under  the  stipulat- 
ed facta. 


[3]  3.  A  motion  was  made  to  dismiss  the 
cross-bill  of  exceptions,  because  it  was  certi- 
fied more  than  30  days  after  the  main  bill  of 
exceptions  was  signed  and  served.  The  stat- 
ute is  silent  as  to  the  time  when  cross-bills 
of  exceptions  shall  be  tendered  to  the  trial 
Judge  for  certificate;  and  the  point  presented 
must  be  decided  from  a  consideration  of  the 
various  statutory  provisions  relating  to  the 
practice  prescribed  for  reviewing  Judgments 
of  the  trial  court  by  the  Supreme  Court 
cavil  Code  1910,  {  6139,  provides  that  the 
main  bill  of  exceptions  shall  specify  plainly 
the  decision  complained  of  and  tbe  alleged 
error,  and  shall  be  signed  by  the  party  or 
his  attorney: 

"And  when  the  successful  party  to  any  csdm 
tried  in  any  of  the  superior  or  city  courts  of  this 
state,  which  is  carried  to  the  Supreme  Court  by 
the  unsuccessful  litigant,  files  a  cross-bill  of  ex- 
ceptions, complaining  of  errors  in  rulings  made 
upon  the  trial,  adverse  to  him,  it  shall  lie  tbe 
duty  of  the  Supreme  Court  to  hear  argument 
upon  such  cross-bill  of  exceptions,  and  to  decide 
the  questions  therein  made,  if  a  reversal  of 
the  judgment  of  the  court  below  is  ordered,  or  if 
the  effect  of  tbe  affirmance  is  to  leave  the  case  to 
be  again  tried  in  the  court  below." 

The  act  of  1889  (Civil  Code  1910,  i  6140 
et  seq.)  provides  for  the  manner  of  taking 
cases  to  the  Supreme  Court,  and  declares 
(secUon  6148): 

"If  a  defendant  in  error  excepts  In  any  case  by 
bill  of  exceptions,  he  shall  prepare  his  bill  of  ex- 
ceptions and  proceed  in  the  same  manner  as 
above  provided,  but  shall  not  take  up  any  por- 
tion of  the  evidence  or  record  that  is  taken  up 
by  the  main  bill  of  exceptions." 

The  practice  with  reference  to  tbe  par- 
ticularity of  assignments  of  error,  as  well  as 
to  the  subject-matter  of  exceptions  in  main 
and  cross-bills  of  exceptions,  has  always 
been  considered  substantially  the  same.  The 
essential  difference  between  a  main,  and  a 
cross,  bill  of  exceptions  is  that  the  latter 
does  not  lie  until  a  main  bill  has  been  certi- 
fied, and  it  is  sued  out  by  the  defendant  in 
error.  The  practice  act  does  not  indicate 
that  the  plaintiff  In  error  in  a  cross-bill  of 
exceptions  is  to  be  accorded  any  privilege 
superior  to  the  plaintiff  in  a  main  bilL  The 
Civil  Code,  {  6152,  requires  that  a  main  bill 
of  exceptions  In  ordinary  cases  shall  be  t«]- 
dered  to  the  trial  Judge  within  30  days  froio 
tbe  adjournment  of  the  court  or  the  date  of 
the  decision  in  chambers;  and,  in  tbe  event 
that  the  court  shall  not  adjourn  within  30 
days  from  the  date  of  the  opening  of  the 
court,  then  such  bill  of  exceptions  shall  be 
tendered  to  the  trial  Judge  within  00  days 
from  the  date  of  the  decision.  Judgment,  vei^ 
diet,  or  decree  rendered.  By  the  Civil  Code, 
S  6153,  "fast  bills  of  exceptions"  must  be  ten- 
dered within  20  days  of  the  Judgment  com- 
plained ot  It  would  seem,  aa  a  limit  of 
time  for  tendering  a  main  bill  of  exceptions 
is  fixed  by  statute,  that  the  statute  Implied 
a  like  limitation  upon  cross-bills.  The  stat- 
ute (Civil  Code,  g  6158)  provides  that.  If  the 
Judge  shall  determine  that  a  biU  of  excep- 
tions la  not  true,  be  shall  letom  tbe  same 
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'Within  10  days  to  the  party  or  bis  attorney, 
with  his  objections  to  the  same  In  writing. 
If  these  objections  are  met  and  removed,  the 
judge  may  then  certify  the  bill  of  excep- 
tions. It  has  been  held  that  the  silence  of 
the  Code  with  respect  to  the  time  when  the 
corrected  bill  of  exceptions  shall  be  tendered 
to  the  judge  cannot  be  construed  as  giving 
the  party  an  Indefinite  time,  but  that  the 
statute  should  be  construed  to  mean  that  the 
plaintiff  la  to  have  such-  length  of  time  as 
Is  allowed  for  the  original  bill  of  exceptions. 
Atkins  V.  Winter,  121  Ga.  75,  48  S.  E.  717; 
Meador  t.  CaUicott,  129  Ga.  631,  60  S.  E. 
663.  A  similar  point  was  before  the  court 
In  Harris  v.  Central  R.,  78  Ga.  1525,  3  S.  E. 
355.  In  that  case  a  motion  to  dismiss  the 
cross-bill,  on  the  ground  that  it  was  sued 
out  too  late,  was  denied.  In  the  opinion 
Bleckley,  C.  J.,  said  that: 

"There  was  no  right  to  a  cross-bill  until  the 
principal  bill  had  been  signed,  and  that,  as  the 
cross-bill  was  of  the  same  date,  or  near  the  same 
date,  as  the  principal  bill,  it  was  in  time." 

The  implication  Is  clear  that  the  decision 
was  rested  on  the  ground  that  there  was  no 
laches,  because  the  crosS-biU  was  certified 
substantially  about  the  time  that  principal 
bill  was  signed;  and  the  implication  Is  fur- 
ther that  the  court  recognized  that  the  plain- 
tiff in  the  cross-bill  was  not  entitled  to  an  In- 
definite time  within  which  to  tender  his 
cross-bill.  Therefore,  taking  into  considera- 
tion the  entire  statutory  procedure  relating 
to  bringing  cases  to  this  court  for  review,  we 
bold  that  a  cross-bill  of  exceptions  must  be 
tendered  to  tlie  trial  Judge  within  30  days 
from  the  date  of  the  service  of  the  principal 
or  main  bill  of  exceptions.  More  than  30 
days  having  intervened  between  the  service 
of  the  main  bill  and  the  tender  and  certifi- 
cate of  the  cross-bill,  the  motion  must  pre- 
vail. 

Judgment  reversed  on  the  main  bill  of  ex- 
ceptlous.  Cross-bill  of  exceptions  dismissed. 
All  the  Justices  concur. 

aa  Oil  tU)  "^^^^ 

MILNEB  V.  GATLIN. 

GATLIN  V.  MILKER. 

(No.  632.) 

(Supreme  Court  of  Georgia.    Aug.  14,  1915.) 

(SvUabut  iy  th0  Court.) 

1.  Divorce  «=>332  —  Custody  of  Child  — 
JuDGMKNT— Collateral  Attack— GsouuDa 
As  a  general  rule,  it  is  not  permissible  for 
a  party  to  attack  a  judgment  for  fraud  in  a 
collateral  proceeding.  But  where  the  parties  to 
a  divorce  decree,  rendered  by  a  court  of  the  state 
of  Texas,  at  the  time  both  were  residents  of 
that  state,  subsequently  remove  to  Georgia,  and 
one  of  them  brings  habeas  corpus  for  a  minor 
child  of  the  marriage,  in  the  possession  of  the 
other  party,  and  the  respondent  sets  up  the 
Texas  divorce  decree  as  establishing  his  right 
to  the  custody  Of  the  child,  the  applicant  may 
show  that  the  provision  in  the  decree  disposing 
of  the  child  was  obtained  by  fraud.     Likewise 


the  respondent  may  repel  the  charge  of  fraud 
by  competent  evidence. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {  843 ;    Dec  Dig.  <S=3332.] 

2.  EviDENCB  «=»472  —  Opiniow   Bvidknob  — 
Purpose. 

In  a  contest  between  parents  over  the  pos- 
session of  a  child  of  the  marriage,  witnesses 
should  not  be  permitted  to  give  their  opinion 
that  one  or  the  other  of  the  parties  is  an  un- 
fit and  improper  person,  or  that  the  interest  of 
the  child  will  be  best  subserved  by  awarding  its 
custody  to  one  of  the  contending  parties. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2186-2195,  2218;  Dec.  Dig.  «=> 
472.] 

3.  Evidence  ^=9317— Heabsat. 

Testimony  of  a  witness  that  people  in  the 
neighborhood  of  one  of  the  parties  had  denounc- 
ed bis  character  as  bad,  but  refused  to  give  an 
affidavit  to  that  effect  because  of  fear  of  injury 
to  person  or  property,  is  hearsay  and  inadmis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  U  1174-1192;   Dec.  Dig.  «S=3317.] 

4.  Divorce  €=»302  —  Custody  of  Child  — 
Judgment— Conclusiveness. 

A  decree  in  a  divorce  suit  awarding  a  child 
of  the  marriage  to  one  of  the  parties  Is  prima 
facie  evidence  of  the  legal  right  to  its  custody, 
but  is  not  conclusive  in  habeas  corpus  proceed- 
ings, where  the  circumstances  and  conditions 
pertaining  to  the  fitness  of  the  parent,  arising 
since  the  date  of  the  decree,  are  involved.  If, 
since  the  decree,  the  circumstances  have  chang- 
ed, a  habeas  corpus  court  may  award  the  cus- 
tody to  the  other  parent,  or  to  a  stranger,  if  the 
welfare  of  the  child  demands  it 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §§  791,  792;    Dec.  Dig.  'S=>302.] 

Fish,  C.  J.,  and  Atkinson,  J.,  dissenting  in 
part 

Error  from  Superior  Court,  Pike  County; 
Robt  T.  Daniel,  Judge. 

Petition  by  Mary  F.  Gatlin  for  writ  of  ha- 
beas corpus  against  C.  W.  Mllner.  There  was 
a  Judgment  for  petitioner,  and  respondent 
brings  error,  while  petitioner  assigned  cross- 
errors.  Reversed  on  the  main  bill  of  excep- 
tions, and  affirmed  on  the  cross-bill. 

See,  also,  139  Ga.  109,  76  S.  B.  860. 

C.  W.  Milner  and  Mary  F.  Erwin  were 
married  In  1908.  At  the  time  of  tb^  mar- 
riage they  were  both  residents  of  the  state 
of  Texas,  and  the  marriage  occurred  in  that 
state.  There  was  bom  unto  them  a  girl 
child,  Lucile  Mllner.  About  three  years  aft- 
er their  marriage  the  husband  instituted  a 
suit  for  divorce.  Pending  the  action  the  hus- 
band and  wife  entered  Into  an  agreement,  re- 
citing that  the  husband  had  applied  for  a  di- 
vorce, and  that  it  was  desired  to  settle  the 
custody  of  their  minor  child  and  their  propei^ 
ty  rights,  and  it  was  agreed,  among  other 
things: 

"That  the  court  may  in  its  discretion  direct 
the  care  and  custody  of'  said  child  be  awarded 
to  C.  W.  Milner." 

A  decree  of  absolute  divorce  was  rendered, 
in  which  it  was  adjudged  tliat  the  father 
have  the  exclusive  care  and  custody  of  the 
minor  child,  and  that  the  wife  "shall  have 
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the  privilege  of  visiting  said  child  at  the 
home  of  the  plaintiff  at  any  and  all  reason- 
ahle  times."  About  60  days  after  the  decree 
of  divorce  had  been  entered,  Mary  F.  Mllner 
intermarried  with  John  Gatlin.  Aboat  that 
time  C<  W.  Mllner  removed  to  Flke  connty, 
Ga.,  bringing  his  daughter  with  him,  and  In 
February  of  1912  he  married  again.  In 
July,  1912,  Mrs.  Mary  P.  Gatlin  filed  with 
the  court  which  rendered  the  divorce  decree 
her  application  to  reform  so  much  of  It  as 
awarded  the  custody  of  the  child  to  O.  W. 
Mllner,  stating  In  her  application  that  C.  W. 
Mllner  bad  taken  the  child  to  Georgia,  and 
was  without  the  Jurisdiction  of  the  court 
Citation  Issued  from  the  Texas  court,  and 
was  served  on  Mllner,  who  was  domiciled  in 
Georgia,  by  the  sheriff  of  Pike  county,  Ga. 
Mllner  made  no  appearance,  and  the  decree 
of  divorce  was  amended  by  revoking  so  much 
thereof  ^s  awarded  the  custody  of  the  child 
to  the  father;  and  lt<  was  adjudged  in  the 
amended  decree  that  the  mother  should  have 
the  exclusive  possession  of  the  child,  with  the' 
prlWIege  to  the  father  of  visiting  it  at  rea- 
sonable time&  Xliereafter  Mrs.  Gatlin  sued 
out  a  writ  o^  habeas  corpus,  asking  that  the 
possession  of  the  child  be  awarded  to  her. 
On  the  hearing  of  this  writ  the  custody  of 
the  child  was  awarded  to  the  mother,  and 
the  father  excited.  Tbat  Judgment  was  re- 
versed by  the  Supreme  Ck>urt,  139  Ga.  109, 
76  S.  E.  860.  A  few  days  before  the  remltU- 
tur  of  the  Supreme  Court  was  made  the  Judg- 
ment of  the  superior  court,  Mrs.  Gatlin,  who 
had  removed  to  Georgia,  filed  a  second  appll- 
catl<m  for  habeas  corpus  against  G.  W.  Mll- 
ner, on  the  hearing  of  which  the  court  again 
awarded  the  custody  of  the  child  to  the 
mother,  providing  in  the  order  that  the  fa- 
ther have  the  right  to  visit  the  child  from 
time  to  time  in  suitable  hours ;  that  the  child 
may  visit  the  father  at  his  home  for  one  week 
every  two  months  until  the  chUd  shall  enter 
school ;  and  that  while  the  child  is  In  school 
these  weekly  visits  shall  cease,  and  in  their 
stead  the  child  shall  spend  with  the  father 
two  weeks  during  the  summer  vacation  and 
two  days  during  the  winter  vacation,  If  be 
desires  such  visits.  The  father  sued  out  a 
bill  of  exceptions  to  review  this  Judgment 
The  mother,  by  cross-bill  of  exceptions,  as- 
signed error  upon  the  exclusion  of  certain 
testimony  offered  by  her. 

Earl  P.  Patterson  and  Cleveland  &  Good- 
rich, all  of  Grlffln,  for  plaintiff  in  error.  Wil- 
liam H.  Beck  and  W.  B.  H.  Searcy,  Jr.,  both 
of  Griffin,  for  defendant  In  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  court  allowed  Mrs.  Gat- 
lin to  testify  concerning  the  procurement  of 
her  signature  to  the  written  contract  between 
herself  and  husband,  wherein  she  consented 
that  the  court,  might  award,  In  the  pending 
divorce  proceeding,  the  child  of  the  marriage 
to  the  husband,  and  she  agreed  upon  a  divi- 


sion of  their  property  in  the  event  a  divorce 
decree  was  entered.  Her  testimony  was  to 
the  effect  that  while  confined  In  bed  by  Ill- 
ness, her  husband  brought  into  her  room  a 
stranger  whom  he  Introduced  as  his  attcHney, 
and  who  notified  her  that  a  suit  for  divorce 
had  been  filed,  on  which  they  desired 
her  to  acknowledge  service;  that  both  rep- 
resented that  they  did  not  wish  to  take  tlie 
child  from  her,  and  that  the  court  wonld  al- 
low the  child  to  stay  with  her;  that  she 
signed  the  paiter  without  reading  it  and  with- 
out knowing  its  contents,  and  in  the  belief 
tbat  it  was  but  an  acknowledgment  of  aerv- 
loe  of  the  divorce  suit  as  it  was  represented ; 
that  afterwards  her  husband  and  his  lawyer 
came  to  her  while  she  was  still  confined  to 
her  room  by  Illness,  and  gave  her  |250  as 
being  her  part  of  the  property,  and  she  signed 
a  receipt  for  the  money;  and  that  she  re- 
tained the  custody  of  the  child  until  her  hus- 
band abducted  it  and  carried  it  off  to  Geor- 
gia, when  for  the  first  time  she  found  oat 
that  the  child  had  been  awarded  to  the  hus- 
band in  the  dirorcei  decree.  Objection  was 
made  to  this  testimony,  on  the 'ground  that 
It  was  an  attempt  to  collaterally  Impeadi  the 
decree  of  divorce.  The  record  Is  not  clear 
that  Mrs.  Gatlin  knew,  when  she  contracted 
her  second  marriage,  that  the  divorce  decree 
gave  the  custody  of  the  child  to  the  hustnutd, 
so  as  to  apply  any  estoppel  on  that  point 
The  purport  of  her  testimony  is  that  so  much 
of  the  divorce  decree  as  relates  to  the  cus- 
tody of  the  child  was  procured  by  fraud; 
and  the  question  Is:  Can  this  attack  on  the 
Judgment  be  made  In  this  case?  OrdinaiUy 
it  is  not  permissible  for  a  party  to  attack 
a  Judgment  for  fraud  in  a  collateral  proceed- 
ing. Alabama  Great  Southern  By.  Co.  ▼. 
Hill,  139  Ga.  224,  76  S.  £1  1001,  43  U  B.  A. 
(N.  S.)  236,  Ann.  Cas.  1914D,  996.  The  pol- 
icy of  the  law  which  forbids  the  indirect 
imi)eachment  of  the  Judgment  is  tbat  it  is 
the  business  of  a  litigant  to  be  on  his  guard 
against  fraud  and  trickery ;  but  If  his  rights 
are  nevertheless  infringed,  he  has  his  proper 
remedy  by  action  or  motion  to  annul  the 
Judgmmt  or  by  application  to  equity  fbr 
relief.  It  appears  tbat  both  Mrs.  Gatlin  and 
Itlilner,  at  the  time  of  the  filing  of  the  pres- 
ent application,  were  residents  of  this  state. 
Marriage  being  a  status,  and  both  parties 
being  residents  of  this  state,  the  courts  of 
.Texas  have  no  Jurisdiction  to  fix  the  status 
of  the  child  of  the  marriage,  by  amaidment 
of  the  divorce  decree.  It  that  portion  of  the 
divorce  decree  was  obtained  by  the  fraud  of 
the  husband  In  representing  to  the  court 
that  the  wife  assented  to  an  award  of  the 
child  to  his  custody,  she  has  the  right  to  at- 
tack the  Judgment  on  that  ground  In  some 
forum.  If,  by  reason  of  the  parties  being 
residents  of  the  state  of  Georgia,  the  Texas 
court  is  without  Jurisdiction  to  determine 
this  question,  when  the  Texas  decree  is  of- 
fered in  evidence  In  a  proceeding  pending  in 
this  state,  for  the  purpose  of  establishing  a 
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right,  the  opposite  party  will  not  be  shnt  off 
from  showing  that  the  decree  was  ftandn- 
lently  obtained,  nie  court  was  not  consis- 
tent In  applying  this  principle,  and  rejected 
the  evidence  offered  by  the  defendant  tending 
to  disprove  the  plaintiff's  charges  of  fraud. 
Complaint  is  made  of  such  refusal,  and  the 
court  erred  In  rejecting  this  testimony. 

If  the  court  should  deem  the  evidence  suf- 
ficient to  establish  that  the  provldoa  in  the 
decree  disposing  of  the  chUd  was  fraudulent- 
ly procured,  then  the  whole  matter  as  to  the 
fitness  of  either  parent  to  have  the  custody 
of  the  child  would  be  open,  and  unhampered 
by  the  former  decree.  On  the  other  hand. 
If  the  court  is  not  satisfied  that  the  decretal 
disposition  of  the  child  was  obtained  by 
fraud,  matters  tending  to  show  the  unfitness 
of  the  father,  existent  at  the  time  of  the  de- 
cree, should  not  be  considered.  Milner  ▼. 
Gatlln,  139  Ga.  109,  76  S.  E.  860.  The  alle- 
gations of  the  sixteenth  paragraph  of  the 
petition,  considered  in  connection  with  other 
paragraphs,  are  applicable  to  the  case  in  the 
event  the  decree  respecting  the  custody  of 
the  child  Is  snccessfully  Impeached  for  fraud 
In  Its  procurement;  and  it  was  not  error  to 
overrule  a  demurrer  to  that  paragraph. 

[2]  2.  In  a  contest  between  parents  for 
the  possession  of  a  child,  witnesses  should 
not  be  permitted  to  testify  that  one  or  the 
other  of  the  parties  is  an  unfit  and  lmproi)er 
person,  or  that  the  Interest  of  the  child  will 
be  best  subserved  by  giving  it  to  one  of  the 
contending  parties.  This  is  opinion  evi- 
dence; and  the  rule  with  respect  thereto  is 
that.  If  the  data  can  be  placed  before  the 
jadge  In  such  a  way  that  he  may  draw  the 
Inference  as  well  as  the  witnesses,  then  It 
will  be  superfluous  to  add  by  way  of  testi- 
mony the  Inference  which  the  Judge  may  well 
draw  for  himself.  Evidence  touching  the 
character,  conduct,  and  reputation  of  either 
of  the  parties,  or  any  other  evidence  tend- 
ing to  throw  light  on  their  fitness  to  be  the 
custodian  of  the  child,  is  admissible;  but 
conclusions  deduclble  from  this  testimony  are 
not  the  subject-matter  of  opinion  by  the  wit- 
nesses. Moore  v.  Dozler,  128  Ga.  90,  57  S. 
E.  110;  Churcmu  v.  Jackson,  132  Ga.  666, 
64  S.  B.  681.  49  Ifc  B.  A.  (N.  S.)  875,  Ann. 
Cas.  1913E:,  1208;  Ifllner  v.  Gatlln,  supra. 

[8]  3.  The  court  received  In  evidence  the 
alffldavit  of  the  applicant  that  she  and  her 
husband  had  canvassed  the  neighborhood 
where  the  defendant  Hllner  resided,  for  the 
purpose  of  obtaining  affidavits  to  be  used  as 
evidence  on  the  trial  of  the  case,  and  that, 
almost  without  exception,  the  neighbors,  rel- 
atives, and  parties  declared  that  Milner  was 
not  a  fit  person,  at  that  time,  to  have  the 
care,  custody,  and  control  of  the  cihild,  on 
account  of  his  habits  and  character,  and  on 
account  of  the  feeling  of  his  present  wife 
towards  the. child;  but  they  were  afraid  to 
make  affidavit  of  the  fact,  as  Milner  was  a 
desperate  character,  and  If  they  testified  to 
the  facts  as  known  to  exist  they  were  afraid 


that  MUner  woaM  bom  them  out.  This  was 
hearsay  testimony,  and  was  clearly  illegal 
and  highly  preJudldaL  The  defendant  offer- 
ed affidavits  of  numerous  citizens  In  his 
neighborhood  that  he  was  a  man  of  good 
character.  If  the  people  in  the  neighborhood 
of  the  defendant  refused  to  give  an  affidavit 
to  the  aiq;>Ilcant,  the  statute  provided  a  means 
by  which  she  could  compel  their  attendance 
before  the  court. 

[4]  4.  It  is  the  setUed  law  in  this  state 
that  a  decree  in  a  divorce  suit  awarding  the 
child  to  one  of  the  paroits  is  prima  fade 
evidence  of  the  legal  right  to  its  custody,  but 
is  not  conclusive  in  habeas  corpus  proceed- 
ings where  the  drcumstanoes  and  conditions 
or  unfitness  of  the  parent,  arising  since  the 
date  of  the  decree,  are  Involved.  Barlow  v. 
B&rlow,  141  Ga.  635,  81  S.  E.  433,  62  L.  R. 
A.  (N.  S.)  683.  If  since  that  decree  the  cir- 
cumstances have  BO  changed,  a  habeas  corpus 
court  may  award  the  custody  to  the  other 
parent  or  to  a  stranger,  If  the  welfare  of  the 
child  demands  it  Civil  Code  1910,  |  2971; 
Williams  v.  Crosby,  118  Ga.  296,  45  S.  E.  282. 
It  is  insisted  that  the  rule  In  this  respect 
has  been  altered  by  a  recent  act  of  the  Legis- 
lature (Acts  1913,  p.  110).  Prior  to  that  act 
the  courts  had  decided  that  in  a  c(^test  be- 
tween a  father  and  another,  for  the  custody 
of  the  former's  child,  prima  fade  the  right  of 
custody  of  the  Infant  is  in  the  father.  Mil- 
ler V.  Wallace,  76  Ga.  479,  2  Am.  St  Rep.  48. 
The  act  of  1913  provides  that  In  all  cases  of 
contest  between  the  parents  of  children,  for 
their  custody,  "there  shall  be  no  prima  fade 
right  to  the  custody  of  such  child  or  children 
in  the  father,  but  the  court  hearing  such  is- 
sue of  custody  may  exerdse  Its  sound  dis- 
cretion, taking  into  consideration  all  the  dr- 
cumstances  of  the  case,  as  to  whose  custody 
such  child  or  dilldren  shall  be  awarded, 
the  duty  of  the  court  being  In  all  such  cases 
kt  exercising  such  discretion  to  look  to  and 
determine  solely  what  Is  for  the  best  Interest 
of  the  child  or  children,  and  what  will  best 
pro;note  their  welfare  and  happiness,  and 
make  award  accordingly."  This  enactment 
applies  to  situations  growing  out  of  the 
domestic  relation  of  husband  and  wife,  as 
unaffected  by  any  final  divorce  proceedings. 
Where  there  has  been  a  divorce  decree,  in 
which  disposition  of  the  child  has  been  made, 
that  decree  (where  It^ls  not  successfully  at- 
tacked for  fraud  in  its  procurement  under 
circumstances  above  pointed  out)  Is  binding 
on  the  parties,  so  as  to  conclude  their  re- 
spective rights  to  the  custody  of  the  children 
at  the  time  of  Its  rendition.  As  to  conditions 
subsequently  occurring,  the  Judge  of  a  habeas 
corpus  court  has  full  discretion  in  awarding 
the  custody  of  the  child,  and  in  exercise  of 
such  discretion  he  may  look  to  the  drcum- 
stances  relating  to  the  child's  ordinary  com- 
fort and  contentment,  its  intellectual  and 
moral  development,  and  award  the  custody 
to  either  of  the  parents,  according  as  it  may 
be  to  the  best  interest  of  the  child. 
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Judgment  reyened  on  the  main  bill  of  ex- 
ceptions, and  affirmed  on  the  cross-biU.  All 
the  Jnstlces  concur. 

ATKINSON,  J.  I  concur  In  the  result  and 
In  the  rulings  other  than  that  stated  in  the 
first  division  of  the  opinion.  Under  the 
clause  of  the  Constitution  of  the  United 
States  requiring  full  faith  and  credit  to  be 
given  the  proceedings  of  each  state,  I  think 
that  a  Judgment  of  a  court  having  Jurisdic- 
tion of  the  parties  and  the  subject-matter, 
rendered  in  another  state  and  valid  on  its 
face,  caimot  be  collaterally  attacked  for 
fraud.  I  am  authorized  by  Chief  Justice 
FISH  to  say  that  he  concurs  with  m& 

(144  Qa.  8)  ==^ 

WEAVER  V.  TUTEN, 
(Supreme  Court  of  Georgia.    Aug.  10,  191S.) 

(Byttaiut  hv  the  Court.) 

1.  ExEcufioN  ^=3/166  —  Judgment  «=»305  — 

ASCKNDMENTS  —  AFFIDAVIT   OF   ILLEGAUTT  — 

Grounds. 

Pending  an  issue  formed  on  an  afiSdavit  of 
illegality  to  the  levy  of  an  execution,  the  judg- 
ment was  amended,  by  order  of  conrt  to  conform 
_to  the  verdict  on  which  it  was  predicated,  and 
the  exeiujtion  was  amended  to  conform  to  the 
amended  judgment.  The  amendment  of  the  judg- 
ment and  execution  did  not  cause  the  levy  to  fall 
(Civ.  Code  1910,  J  5697) ;  and  those  grounds  of 
illegality  baaed  on  the  variance  between  the  ver- 
dict and  judgment  before  amendment  were  prop- 
erly stricken. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  $§  485,  486;  Dec.  Dig.  «9=>166: 
Judgment,  Cent.  Dig.  gS  596^  597;  Dec;  Dig. 
<S=»30^.] 

2.  ExECxniON  €=»166— Vebdict— Objeotionb. 

If  a  verdict  upon  which  a  judgment  is  ren- 
dered, by  a  court  having  jurisdiction  of  the  sub- 
ject-matter and  parties,  be  erroneous,  the  error 
must  be  corrected  by  timely  and  proper  excep- 
tion to  the  verdict,  and  cannot  be  taken  advan- 
tage of  by  affidavit  of  illegality ;  and  grounds  of 
illegality  setting  up  such  alleged  error  were  prop- 
erly stricken. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  gS  485,  486;    Dec  Dig.  <S=>166.] 

3.  Set-Oft  and  Oounterclaiu  «=946— Mat- 
mas  Which  Can  be  Set  Off. 

A  judgment  was  rendered  in  favor  of  an  ad- 
ministrator de  bonis  non  against  the  sureties  on 
the  bond  of  the  former  administrator,  and  an 
execution  based  on  the  judgment  was  levied  on 
the  property  of  one  of  Uie  sureties.  ITie  surety 
filed  an  affidavit  of  illegality  on  the  ground, 
amongst  others,  that  the  administrator  had  no 
interest  in  the  recovery  of  the  fond  bat  to  dis- 
tribute it  among  the  heirs  of  bis  intestate,  some 


of  whom  were  indebted  to  the  surety  In  stated 
amounts,  which  indebtedness  it  was  prayed  be 
set  off  on  the  ground  of  the  insolvency  of  the 
surety's  debtors.  Held,  that  this  ground  was 
properly  stricken.  The  judgment  is  in  favor  of 
the  administrator  in  solido,  and  indebtedness  of 
the  heirs  cannot  be  set  off  against  it. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  H  100,  103-106 ;  Dec 
Dig.  <S=>4a] 

4.  Executors  and  Aduinistrators  «=>453— 
Recovebt  of  JuDOjfENT— Satisfaction. 

The  individual  indebtedness  of  an  adminis- 
trator to  a  defendant  though  agreed  to  by  him 
to  be  a  payment  'on  a  judgment  in  favor  ot  him- 
self as  administrator  of  an  intestate,  is  not  a 
payment  to  him  as  administrator,  and  should  not 
be  credited  on  the  judgment 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  §{  18S4-1008:  Dec 
Dig.  <&=>153.) 

5.  Execution  «=sI37,  166— Lbvy— Cobfokats 
Stock. 

The  statute  provides  a  method  by  which 
shares  in  a  bank  or  other  corporation  may  be 
seized  and  sold  under  levy  of  an  execution.  (Tiv. 
Code  1010,  g§  6035,  0036.  Such  levy  is  ac- 
complished by  giving  notice  thereof  to  the  de- 
fendant in  execution,  if  his  residence  l>e  knon's. 
and  also  the  officers  or  agent  of  the  corporation 
in  the  county  where  the  levy  is  made.  A  pur- 
chaser at  the  sale  under  such  levy  is  entitled  to  a 
certificate  of  his  purchase,  which,  on  presenta- 
tion to  the  officers  of  the  corporation,  shall  au- 
thorize a  transfer  of  the  stock  to  him.  A  levy 
on  stock  of  the  corporation  without  the  statu- 
tory notice  is  insufficient,  and  may  be  arrested 
on  illegality.  Where  the  evidence  shows  that  the 
levy  was  made  without  compliance  with  the  stat- 
ute, it  was  erroneous  to  direct  a  verdict  for  the 
plaintiff  and  against  the  illegality.  Princeton 
Bank  v.  Crozer,  22  N.  J.  Law  (2  Zab.)  383,  53 
Am.  Dec.  254 ;  Blair  v.  Compton,  33  Mich.  414 ; 
Wapmer  v.  Marple,  10  Tex.  Civ.  App.  506,  31 
S.  W.  691;  People  ex  rel.  Adama  v.  Goss  & 
Phillips  Mfg.  Co.,  99  111.  355. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  325-329,  485,  486;  Dee.  Dig.  «=> 
137,  166.] 

Error  from  Superior  Court,  Appling  Coun- 
ty; O.  B.  Conjers,  Judge. 

Action  by  J.  I*  Tuten,  administrator, 
against  J.  Ia  Weaver  and  others.  After 
Judgment  for  plaintiff  and  the  issuance  of 
execution,  defendant  filed  an  affidavit  of  il- 
legality. There  was  Judgment  on  the  affi- 
davit for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

W.  W.  Bennett,  of  Baxley,  for  plaintiff 
in  error. 

PE31  CCRIAM.  Judgment  reveiMd.  All 
the  Justices  concur. 


4=9For  other  cases  see  same  topic  aod  KEY-NUMBER  la  all  Key-Numbered  Dtgeeta  and  Indaxsa 


Digitized  by 


Google 


<!a.) 


auEstrviLLE  nrv.  cx).  v.  jordan  a  bogebs 


1049 


CM  Qa.  14) 

GLENNVILLB  INV,  CX).  ▼.  JORDAN  ft 

ROGERS.     (No.  498.) 
(Supreme  Court  of  Georgia.     Aug.  10,  191S.) 

(csyllahut  hy  the  Oovrt.) 

1.  Appeai.  and  Erbob  <&=2Ya—  Exceptions, 
Bill  of  €=33»— Time  fob  Tbn  deb— Necessi- 
ty OF  EXCEPTIONR. 

This  court  is  without  jurisdiction  to  con- 
sider exceptions  to  the  overruling  of  a  motion  to 
dismiss  a  case,  where  such  ruling  occurred  more 
than  one  year  prior  to  the  tender  of  the  bill  of 
exceptions,  and  where  no  exceptions  pendente 
lite  were  filed.  In  this  case  it  was  more  than 
a  year  from  the  date  of  the  ruling  complained  of 
to  the  date  of  the  tender  of  the  biU  of  exceptions. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  1611-1619;  Dec  Dig.  «=» 
272:  Exceptions,  BiU  of.  Cent  Dig.  {g  51,  52, 
54-66,  60;  Dee.  Dig.  *=»39.] 

2.  Atiobret  ahd  Olient  4=»190— Jitdoiient 
*=»126— Attobnet's  Fees— DiarATn.T— Fah.- 
UBE  TO  Assweb. 

Where  suit  is  brought  by  an  attorney  at  law 
for  his  clients  as  payees,  against  the  maker  of  a 
promissory  note,  foe  principal,  interest,  attor- 
ney's fees,  and  certain  equitable  relief,  and  be- 
fore the  trial  of  the  case  the  parties  settle  it 
among  themselves,  without  the  knowledge  or 
consent  of  the  plaintiff's  attorney,  who  is  not 
paid  his  fees,  he  may  prosecute  the  original  suit 
for  the  purpose  of  recovering  his  fees.  Civil 
CJode  1910,  §  3364. 

(a)  In  such  a  case,  where  no  defense  is  filed 
by  the  defendant  in  the  original  suit,  who  has 
been  legally  served  with  process,  etc.,  the  defend- 
ant shall  be  considered  in  default,  and  the  plain- 
tiffs shall  be  permitted  to  take  a  verdict  as  if 
«Tery  item  and  paragraph  were  proved  by  the 
testimony.  Civ.  Code  1910,  g  5662 ;  Mitchell  v. 
Allen,  110  Ga.  2S2,  34  S.  E.  851  ;  Boas  v.  Jack- 
son, 105  Ga.  228,  31  S.  E.  163;  Watson  v. 
Parian  Paint  Co.,  138  Ga.  621,  75  S.  E.  608. 

(b)  The  plaintifiTs  attorney  having  in  such 
way  made  out  the  case  of  the  plaintiffs  against 
the  defendants  in  the  original  suit,  and  having 
proved  his  employment  the  value  of  his  serv- 
ices as  attorney  at  law  in.  such  case,  the  fact 
that  be  bad  never  been  paid,  and  the  settlement 
«f  the  case,  a  finding  by  the  jury  in  his  favor 
was  authorized.  The  court  did  not  err  in  over- 
rnling  the  motion  for  a  new  trial  Civ.  Code 
J93(»,  i  S.^64. 

[Ed.  Note.— For  other  cases,  ses  Attorney  and 
GUent,  Cent  Dig.  |(  412-41.7 ;  Dec.  Dig.  «=» 
190;  Judgment,  Cent  Dig.  {}  228,  224,  228- 
2550;    Dec.  Dig.  <S=12«.J 

Error  from  Superior  Court,  Tattnall  Coun- 
ty; W.  W.  Sheppard,  Judge. 

Action  by  Jordan  &  Rogers  against  the 
Glennvllle  Investment  Company.  Tliere  was 
a  Judgment  for  plaintiffs,  and  defendant 
brings  error.    Affirmed. 


li.  li.  l^homas,  an  attorney  at  law,  brought 
suit  In  the  superior  court  for  his  clients,  Jor- 
dan &  Rogers,  against  the  Glennvllle  Invest- 
ment Company  upon  a  promissory  note  for 
$3,000  principal,  with  interest  and  10  per 
cent  attorney's  fees,  and  for  certain  equi- 
table rellet  Before  trial  the  suit  was  set- 
tled between  the  parties,  without  the  knowl- 
edge of  the  plaintiffs'  attorney,  the  plaintiffs 
receiving  the  full  amount  of  the  note,  except 
attorney's  fees;  and  the  case  was  marked 
across  the  face  of  the  docket  "X.  R.,"  which 
the  clerk  of  the  court  testified  was  In  the 
handwriting  of  the  presiding  Judge.  There 
was  a  pencil  memorandum  on  tbe  docket, 
made  by  some  one  other  than  the  Judge,  as 
follows: 

"Upon  motion  of  plaintitTs  counsel  tills  case 
is  dismissed  as  to  W.  U.  Rogers,  the  case  of 
Rogers  &  Jordan  retained  on  docket  to  settle 
question  of  lawyer's  fees." 

Thomas  was  not  paid  any  fee,  and  the 
present  proceeding  Is  the  prosecution  of  the 
suit  by  him  for  his  fees.  Upon  call  for  trial, 
the  defendant  moved  the  court  to  strike  the 
case  from  the  docket,  on  the  ground  that  at 
the  April  term,  1908,  which  was  the  appear- 
ance term,  the  case  was  dismissed  and 
stricken  from  the  docket  by  the  presiding 
Judge.  In  support  of  the  motion  the  clerk  of 
the  court  testified:  He  was  clerk  of  that 
court  during  the  years  1908-1910,  inclnslTe. 
The  entry  ''X.  R."  was  made  on  the  docket 
by  'Judge  Rawlings,  who  was  Judge  of  the 
court  at  the  time  the  entry  was  made. 
About  a  year  afterwards,  Mr.  Thomas,  the 
attorney,  asked  the  clerk  to  redocket  the 
case,  claiming  that  he  wanted  to  proceed  for 
his  fees.  It  was  redocketed  by  the  clerk,  but 
there  was  no  order  of  the  court  to  do  so. 
The  court  also  overruled  the  motion  to  strike 
the  case  from  the  docket  A  verdict  In  favor 
of  the  plaintiffs  was  rendered.  A  motion 
for  a  new  trial  was  overruled,  and  the  de- 
fendant excepted  to  each  of  the  rulings  Just 
stated. 

B.  C.  Collins,  of  Reidsville,  and  Hlnes  & 
Jordan,  of  Atlanta,  for  plaintiff  In  error. 
Way  &  Burkhalter,  of  Reidsville,  for  defend- 
ant in  error. 

PER  CURIAM.  Judgment  afl3rmed.  AU 
the  Justices  concur. 


^s>For  other  cases  see  same  topic  and  KET-MUUBBR  In  all  Key-Numbered  Digests  and  Indexes 
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MITCHEU<  ▼.  liANOLBT.    (No.  5S5.) 
(SapMme  Court  of  Georgia.    Aug.  14,  1915.) 

fSyllalnu  by  the  Court.) 

1.  Irsubanck  ®=»T82— Fbaixbnai.  Iksuxakcs 
—Beneficiary— Rights  of. 

Although  a  beneficiar;  named  by  a  mem- 
ber in  a  certificate  issued  by  a  benefit  society 
may  not  have  such  a  vested  interest  as  to  pre- 
vent the  member  from  changing  the  beneficiary, 
where  permitted  so  to  do  by  the  statute  lavr, 
the  charter,  by-laws,  or  certificate,  yet  a  bene- 
fioiary  who  has  been  so  named  is  not  an  entire 
stranger  to  the  contract,  but  has  such  an  inter- 
est that  if  a  third  person,  by  false  and  malicious 
defamation  of  the  beneficiary,  fraudulently  in- 
duces the  member  to  change  the  certificate  and 
appoint  such  person  as  the  new  beneficiary,  who 
receives  the  amount  specified,  upon  the  death 
of  the  member,  when  otherwise  the  fund  paya- 
ble at  the  death  of  the  member  would  have  been 
received  by  such  original  beneficiary,  this  will 
furnish  a  basis  for  an  action  on  the  case  for 
damages  by  the  injured  person  against  the  per- 
son so  acting. 

(Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  f  1948;   Dec.  Dig.  «=»782.] 

2.  Teial    €=5339— Vekdict— Amendment  — 
Amount. 

After  the  jury  had  been  discharged  in  the 
afternoon  with  the  consent  of  counsel,  the  court 
instructed  them  that,  if  they  should  agree  upon 
a  verdict  after  the  court  took  a  recess  for  the 
day,  it  could  be  written  and  sifned  by  the  fore- 
man, and  kept  by  him,  and  the  jujnr  could  return 
it  into  court  the  next  morning.  When  the  court 
assembled  the  next  morning,  all  of  the  jury  be^ 
ing  present,  a  verdict  was  returned  in  the  fol- 
lowing form  :  "We,  the  jury,  find  in  favor  of  the 
plaintiff,  with  seven  per  cent  interest  less 'ex- 
pense"—sisned  by  the  foreman.  The  court 
directed  them  to  return  to  their  room  and  cor- 
rect their  verdict  by  inserting  therein  the  amount 
which  they  intended  to  find  for  the  plaintiff.  They 
retired,  and  later  returned  with  a  verdict  ex- 
pressing the  amount  found  in  the  plaintiff's  fa- 
vor. Held,  that  this  was  not  error,  and  fur^ 
nished  no  ground  to  arrest  the  judgment,  or  for 
granting  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  791-794;    Dec.  Dig.  <8=>339.] 

3.  Motion  for  New  Txialt— Ebbor— Rkvebsi- 
Bus  Erkob. 

While  some  of  the  grounds  of  the  motion 
for  a  new  trial  may  have  presented  inaccuracies 
in  the  charge  or  rulings,  none  of  them  show 
error  requiring  a  reversal. 

Error  from  Superior  Coort,  Rockdale 
County ;  C.  S.  Reid,  Judge. 

Action  by  Georgia  Langley  against  C.  G. 
MltchelL  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Georgia  Langley  brought  snlt  against  Cora 
G.  Mitchell,  alleging  In  substance  as  follows: 
The  plaintiff  and  the  defendant  were  sisters, 
and  they  had  another  sister.  They  had  a 
half-brother  who  had  resided  for  8om»  time 
In  the  state  of  Colorado,  and  who  had  been 
In  feeble  health,  weak  in  body  and  mind, 
and  liable  to  be  Influenced.  In  1904,  be  took 
out  a  benefit  certificate  In  the  Royal  Ar- 
canum for  $3,000,  payable  at  his  death  to 
his  three  half-sisters,  one-third  each.  In 
1911,  In  order  to  induce  the  member  to  sur- 
render the  certlflcate  and  obtain  a  new  one 


excluding  the  plaintiff  as  a  beneficiary  and 
In  whldi  the  defendant  would  be  the  sole 
beneficiary,  the  defendant  falsdy  and  frand- 
nlently.  and  with  Intent  to  deceive  him, 
wrote  to  the  member  a  letter  in  which  she 
represented  that  all  her  two-half  sisters  car- 
ed for  was  to  get  all  they  could  from  the 
member;  and  in  another  letter  defendant 
made  certain  representations  tending  to 
show  that  her  two  halt-sisters  did  not  agree 
to  pay  their'  part  of  what  was  necessary  to 
keep  the  certlflcate  In  force,  and  that  'Ht 
seems  like  they  didn't  care  or  want  to  help 
brother."  These  representations  were  know- 
ingly false  and  fraudulent,  and  the  defend- 
ant maliciously  Intended  to  Injure  the  plain- 
tiff in  the  good  (Hpinion  and  affection  of  her 
half-brother,  and  to  bring  about  an  estrange- 
ment between  them  and  cause  it  to  be  be- 
lieved by  him  that  the  plaintiff  had  been 
guilty  of  misconduct  and  of  entertaining 
feelings  Imputed  to  her,  and  thus  to  cause 
him  to  surrender  and  cancel  the  benefit  cer- 
tificate in  which  she  was  a  beneficiary.  By 
these  means  the  defendant  Induced  her  half- 
brother  to  surrender  and  cancel  the  benefit 
certificate,  which  would  have  remained  in 
force  at  his  death,  and  from  wUch  the  plain- 
tiff would  have  received  (1,000  principal, 
and  to  cause  a  new  certificate  to  be  Issued, 
making  the  defendant  the  sole  beneficiary. 
In  doing  this  he  believed  the  false  represen- 
tations and  statements  of  the  defendant,  and 
was  Influenced  by  them.  The  member  died 
after  the  change  had  been  made,  and  the 
defmdant  collected  the  amount  due  under 
the  second  certificate.  The  plaintiff  laid  her 
damages  at  |1,000.  She  also  alleged  that 
the  written  statement  constituted  a  llbeL 
By  amendment  it  was  alleged  that  theduuige 
In  the  beneficiary  was  procured  by  fraud 
and  was  void,  and  that  the  defendant  was 
liable  to  the  plaintiff  for  money  had  and 
received.  No.  objection  appears  to  have  been 
made  to  adding  these  allegations  to  an  ac- 
tion based  on  tort 

The  plaintiff  recovered;  the  Jury  making. 
In  the  verdict,  a  deduction  on  account  of 
certain  expenses  which  had  been  Incurred  by 
the  defendant  A  motion  for  a  new  trial 
was  denied,  and  the  defendant  excepted. 

A.  C.  &  J.  H.  McCalla,  of  Conyers,  and 
little,  Powell,  Smith  &  Goldstein,  of  AUanta, 
for  plaintiff  In  error.  J.  R.  Irwin,  of  Con- 
yers, and  Rogers  ft  Knox,  of  CoTlngton.  for 
defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  1.  It  Is  well  settled  that,  in  the 
absence  of  a  clause  of  defeasance,  or  one 
providing  for  a  change  of  beneflcdaries,  the 
beneficiary  In  an  ordinary  policy  of  life  in- 
surance has  a  vested  Interest  which  the  in- 
sured cannot  divest  at  his  mere  volition.  In 
benefit  societies,  it  is  generally  held,  the 
beneficiary  named  in  the  certificate  doea  not 
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stand  in  the  same  position  as  the  beneficiary 
named  In  an  ordinary  life  Insnrance  policy. 
It  lias  frequently  been  said  that  a  benefl- 
4dary  In  snch  a  certiflcate  has  only  an  ex- 
pectancy, and  not  a  vested  Interest,  so  as  to 
prevent  the  member  from  making  a  change 
and  substituting  another  beneficiary.  Some 
of  the  courts  announce  this  as  If  It  were  the- 
reeult  of  something  Inherent  In  the  nature 
of  benefit  societies'  Others  treat  It  as  the 
result  of  some  provision  In  the  statute  under 
which  the  society  operates,  or  In  Its  charter 
or  by-laws,  or  in  the  certiflcate  Itself.  In 
other  words,  the  latter  class  of  courts  hold 
that  the  benefldary  takes  what  the  contract 
(Including  in  that  term  the  statute  law,  the 
charter  and  by-laws,  and  the  certificate) 
gives  him ;  and  that,  by  virtue  of  the  author- 
ity derived  from  such  sources  to  make  a 
change,  the  member  has  that  right  Some- 
times the  member  has  been  referred  to  as 
having  a  power  of  appointment,  with  a  pow- 
er of  revocation  or  substitution,  and  the  ben- 
efldary has  been  referred  to  as  the  appoin- 
tee. Nib.  Ace.  Ins.  &  Ben.  Soc  (2d  E>L)  } 
212;  1  Bale  Ben.  Soc.  (3d  Ed.)  {  289  et  seq.; 
note  to  Union  C^entral  Life  Ina  Ck>.  v.  Boxer, 
49  L.  B.  A.  737,  749,  et  seq.  (62  Ohio  St  385, 
57  N.  E.  66) ;  Smith  v.  Locomotive  Engineers', 
eta,  Ass'n,  138  Ga.  717,  76  S.  E.  44 ;  29  Cyc. 
125  (c),  and  citations;  Ijocomotive  Engineers', 
eta,  Ass'n,  v.  Wintersteln,  S8  N.  J.  Eq.  189, 
44  Atl.  199. 

In  Hoeft  V.  Supreme  Lodge  Knlgfats  of 
Honor,  113  Cal.  91,  45  Pac.  185,  33  Li  R.  A. 
174,  it  was  held  that  fraud  inducing  the  in- 
snred  to  diange  the  benefidaries  In  his  cer- 
tificate of  life  insurance  In  a  benefit  sodety, 
when  he  has  a  right  to  make  the  change, 
does  not  give  the  former  benefidaries  any 
right  to  claim  the  proceeds  as  against  the 
new  benefldary,  where  the  Insurer  does  not 
contest  the  validity  of  the  insurance.  TMs 
was  based  on  the  argument  that  the  benefl- 
dary in  such  a  certiflcate  has  no  vested 
right  but  only  a  mere  expectancy,  or  an  in- 
complete gift,  which  Is  revocable  at  the  will 
of  the  Insured,  and  which  does  not  become 
vested  until  the  death  of  the  latter;  that  a 
right  of  action  for  fraud  is  personal  and  not 
transferable;  that  one  cannot  be  defrauded 
of  that  In  which  he  has  no  vested  right ;  and 
that  such  a  benefldary  has  no  right  of  prop- 
erty to  l>e  protected.  In  that  case  the  beneflt 
sodety  paid  the  money  Into  court,  and  the 
controversy  was  between  the  widow  of  the 
member  and  his  children;  the  latter  claim- 
ing that  the  widow,  their  stepmother,  had 
fraudulently  procured  the  member  to  surren- 
der the  certiflcate,  in  whldi  they  were  nam- 
ed as  benefidaries,  and  to  have  Issued  an- 
other. In  which  she  was  named  as  the  bene- 
fldary. The  statement  that  the  views  ex- 
pressed are  sustained  by  a  multitude  of  au- 
thorities may  be  true  to  the  extent  that  a 
benefldary  has  no  sndi  vested  interest  as  to 
prevent  the  member  from  substituting  an- 
other benefldary.     But  the  cases  ^dted  in 


support  of  the  proposition  do  not  establish 
the  contention  that  a  benefldary  named  in  a 
certiflcate  has  no  sndi  Interest  as  to  author- 
ize him  to  attack  a  fraudulent  procurement 
of  a  diange  by  a  third  party  who  receives 
the  amount  spedfled,  upon  the  death  of  the 
member.  In  Alfsen  v.  Groudi,  115  Tenn.  362, 
89  S.  W.  329,  a  similar  ruling  was  made.  ■ 

Hahn  v.  Supreme  Lodge  of  the  Pathfinder, 
186  Ky.  823,  125  S.  W.  259,  was  dted  by 
counsel  for  the  platntUf  in  error,  as  making 
a  like  ruling.  But,  when  carefully  examin- 
ed, that  dedslon  will  be  forihd  not  to  sus- 
tain the  two  decisions  above  dted,  but  to 
contain  a  strong  intimation  to  the  contrary. 
It  was  held  that  a  benefldary  in  a  certiflcate 
of  Insurance  in  a  fraternal  order  had  not  a 
vested  interest  In  the  sense  that  a  diange 
In  the  benefldary  by  the  husband  (who  was 
a  member)  from  the  wife  to  some  one  else 
will  of  Itself  constitute  a  fraud  on  her  mari- 
tal rights.  The  opinion  contains  this  state- 
ment (page  829  of  180  Ky.,  and  page  261  of 
125  S.  W.): 

"Furthermore,  the  evidence,  it  any,  which  was 
heard  in  the  court  below,  is  not  now  before  us. 
There  is  therefore  no  proof  of  actual  fraud; 
and,  for  aught  we  know,  the  conduct  of  the 
wife  may  have  been  sufficient  to  justify  the  hus- 
band in  making  the  change.  In  the  absence  of 
a  bUl  of  exceptions,  the  presumption  is  that 
the  proof  heard  supports  the  finding  of  the 
chancellor." 

The  Inference  is  that  If  there  had  been 
proof  of  actual  fraud,  and  a  finding  by  the 
chancellor  of  Its  exlstetnce,  the  dedslon 
might  have  been  otherwise.  While  the  bene: 
fidary  named  in  a  certificate  of  this  charac- 
ter has  not  such  a  vested  Interest  as  will 
prevent  the  member  from  substituting  an- 
other benefldary  in  his  stead  if  the  statute, 
the  charter,  by-laws,  or  certiflcate  so  author- 
izes, it  would  seem  to  be  the  sounder  rule 
that  this  would  not  prevent  the  original 
benefldary  from  proceeding  by  equitable  pe- 
tition to  have  a  trust  declared  in  his  favor, 
if  the  benefit  which  would  have  accrued  to 
him  was  diverted  from  him  and  the  fund 
went  Into  the  possession  of  another  by 
means  of  fraud.  It  is  not  necessary  in  all 
cases  that  there  should  be  a  vested  right  In 
property  or  a  fund  in  order  to  have  one 
who  fraudulently  diverts  It  from  another, 
who  would  have  received  it,  declared  to  be 
a  trustee  ex  malefido. 

In  Cassels  v.  Finn,  122  Ga.  33,  49  'S.  B. 
749,  68  L.  R.  A.  80,  106  Am.  St  Rep.  91,  .2 
Ann.  Cas.  654,  note,  it  was  held  that  the 
mere  failure  to  perform  an  oral  promise 
made  by  the  sole  heir  at  law  of  one  desiring 
to  dispose  of  her  estate  by  will  to  a  third 
person,  that  he  would  dispose  of  her  estate  as 
she  desired,  did  not  make  the  heir  at  law, 
in  case  of  an  Intestacy,  a  trustee  ex  male- 
fido as  to  the  property  Inherited  by  him.  In 
the  absence  of  actual  fraud.  It  was  recog- 
nized that,  if  there  had  been  actual  fraud 
and  interference,  the  heir  would  be  declared 
a  trustee  ex  malefido. 
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In  Cason  ▼.  Owens,  100  Ga.  142,  28  S.  E. 
75,  certain  children  brought  suit  against 
their  mother,  alleging  that  their  father  was 
holding  policies  In  his  lifetime  in  certain 
Insurance,  or  benefit,  or  assessment,  compa- 
nies, to  the  amount  of  $7,500,  payable  to  his 
three  children  as  beneficiaries,  one  of  thenr, 
for.  $3,000,  being  in  a  company  called  the 
Golden  Chain ;  that  shortly  before  his  death, 
the  policies  being  in  force  and  valid,  the  de- 
fendant, by  undue  influence  and  with  intent 
to  defraud  the  plaintiffs,  induced  their  fa- 
ther to  diang€  the  beneficiaries  of  the  poli- 
cies and  to  name  her  as  the  sole  beneficiary 
therein ;  that  at  the  time  he  made  this 
change  he  was  without  suflBdent  mind  to  do 
business  and  to  understand  that  particular 
act,  and  was  influenced  to  make  the  change 
by  the  fraud  of  the  defendant,  wherefore 
it  was  alleged  that  the  change  of  benefi- 
ciaries was  null  and  roid,  and  that  the 
plaintiffs  in  law  and  fact  were  the  real  bene- 
ficiaries and  entitled  to  all  the  proceeds  of 
the  policy;  and  that  after  his  death  the  de- 
fendant collected  all  the  money  on  the  poli- 
cies, and  claimed  it,  and  denied  that  the 
plaintlffB  had  any  interest  therein.  It  was 
held  that  the  petition  set  out  a  good  cause 
of  action.  The  opinion  shows  that  the  poli- 
cies or  certificates  were  treated  as  of  a 
character  which  authorized  the  Insured  or 
member  to  change  the  beneficiary.  Uttle,  Jq 
said: 

"In  the  case  under  reriew,  the  petition  alleges 
that  the  father  of  the  plaintiffs  id  error  procur- 
ed a  contract  of  insurance  upoD  his  life  for  the 
sum  of  $7,500,  and  that  the  plaintiffs,  bis  chil- 
dren, were  named  as  the  beneficiaries  thereun- 
der. Assuming  this  to  be  true,  which  the  de- 
murrer filed  to  the  proceeding  admits,  then  these 
plaintiffs  in  error  bad  an  interest  in  such  con- 
tract, and  might  under  certain  circumstances, 
even  during  the  life  of  the  insured,  have  protect- 
ed such  interest,  while  the  policy  was  in  force. 
•  •  ♦  They  were  not  strangers  to  the  con- 
tract" 

He  further  said: 

"Undoubtedly  this  power  of  substitution  ex- 
ists inherently.  But  that  is  not  the  question 
in  this  case." 

It  ;trill  thus  be  seen  that  this  court  has 
held  that,  while  the  beneficiary  of  such  a 
certificate  has  not  a  vested  interest  so  as  to 
prevent  a  change  of  the  beneficiary  by  the 
member,  he  has  such  an  interest  as  will  au- 
thorize him  to  set  up  that  the  membter  was 
mentally  incapable  of  making  the  change 
v^hen  he  attempted  to  do  so.  There  were 
also  allegations  of  fraud,  but  they  were  not 
discussed.  See,  also,  A.  O.  D.  W.  v.  Mc- 
Grath,  133  Mich.  626,  95  N.  W.  739;  Sover- 
eign Camp  Woodmen  of  the  World  v.  Wood, 
114  Mo.  App.  471,  89  S.  W.  891;  Ownby  v. 
Supreme  Lodge  Knights  of  Honor,  101  Tenn. 
16,  46  S.  W.  758,  Impliedly  overruled  or  dis- 
regarded in  Alfsen  v.  Crouch,  supra.  In 
Moan  V.  Normile,  37  App.  IMv.  614,  56  N.  T. 
Supp.  339,  after  holding  that  there  was  a 
right  of  substltutloa  of  a  new  beneficiary, 


under  the  tacts  of  tbat  case,  Patterson,  J., 
added: 

"If  a  certificate  were  procured  by  fraud  up- 
on the  member,  the  right  of  the  original  ap- 
pointee would  not  be  impaired  in  a  contest  be- 
tween rival  claimants." 

It  will  not  be  controverted  that  the  power 
of  the  member  to  change  the  beneficiary  may 
be  modified  by  contract  or  by  equitable  con- 
siderations working  an  e&toppel ;  and  that  if 
the  association  pays  the  fund  into  court,  and 
thus  waives  defenses  which  it  migbt  have 
under  regulations  made  for  its  benefit,  the 
equities  of  the  contestants  will  be  compared. 
Royal  Arcanum  v.  Riley,  143  Ga.  75,  84  S.  E. 
428 ; '  Supreme  Council  Catholic  Benevolent 
Legion  V.  Murphy,  65  N.  J.  Eq.  60,  55  Atl. 
497. 

While  there  were  some  allegations  In  the 
amendment  looking  in  the  direction  of  equi- 
table relief,  the  action  was  begun  as  one  fOr 
damages,  and  in  its  main  features  was  so 
dealt  with  by  the  court  and  counsel ;  and  we 
will  consider  that  aspect  of  it  Although  the 
beneficiary  may  have  no  vested  interest 
which  wlU  prevent  a  change  by  the  member, 
yet  be  is  not  an  entire  stranger  to  the  trans- 
action. The  member  has  voluntarily  caused 
him  to  be  named  In  the  contract  as  a  benefi- 
ciary. If  no  change  is  made  and  the  certifi- 
cate remains  of  force,  the  beneficiary  named 
wlU  receive  the  benefit  after  the  death  of 
the  member.  The  member,  by  the  contract 
with  the  association,  thus  creates  a  certain 
status,  which,  unless  lawfully  changed,  will 
result  in  the  receipt  of  a  pecuniary  benefit 
by  the  appointed  beneficiary.  The  fact  that 
this  status  has  not  ripened  into  a  vested  and 
irrevocable  ownership  of  the  beneficial  inter- 
est, and  that  the'  member  has  a  right  to 
change  it  does  not  authorize  a  third  party 
to.  maliciously  and  fraadnlently  destroy  the 
status  and  thus  prevent  the  interest  or  ex- 
pectancy of  the  beneficiary  from  ripening 
so  that  be  will  receive  the  fund.  The  re- 
served right  of  the  member  Is  one  thing: 
the  malicious  and  fraudulent  interposition 
of  a  third  party  to  destroy  the  status  is  an- 
other. 

In  Moran  v.  Dunphy,  177  Mass.  485,  59  N. 
E.  125,  52  L.  R.  A.  115,  83  Am.  St  Rep.  2S9, 
it  was  held  that  maliciously  and  without  Jus- 
tifiable cause  to  induce  one  to  end  bis  em- 
ployment of  another  is  an  actionable  tort 
This  did  not  depend  upon  causing  a  breach 
of  contract  for  further  employment^  lu 
the  opinion  Holmes,  C.  J.,  said: 

"We  apprehend  that  there  no  longer  is  any 
difficulty  in  recognizing  that  a  right  to  be  pro- 
tected from  malicious  interference  ma;  be  in- 
cident to  a  right  arising  out  of  a  contract,  al- 
though a  contract,  so  far  as  performance  is  con- 
cerned, imposes  a  duty  only  on  the  promisor. 
Again,  in  the  case  of  a  contract  of  employment 
even  when  the  employment  is  at  will,  the  fact 
that  the  employer  is  free  from  liability  for  dis- 
charging the  plaintiff  does  not  carry  with  it 
immunity  to  the  defendant  who  has  controlled 
the  employer's  action  to  the  plaintiff's  harm. 
The  notion  that  the  employer's  immunity  must 
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be  a  nonconductor,  w  far  aa  any  remoter  lia- 
bility was  concerned,  troubled  some  of  the 
judges  in  Allen  v.  Flood,  [1898]  A.  C.  1,  but  is 
disposed  of  for  this  commonwealth  by  the  cases 
cited.  See,  also,  May  v.  Wood,  172  Mass.  11, 
14,  15  [51  N.  B.  191].  So  again  it  may  be  tak- 
en to  be  settled  by  Plant  t.  Woods,  176  Mass. 
492,  501,  502  [57  N.  E.  1011,  51  L.  R.  A.  839, 
79  Am.  St  Rep.  330],  that  motives  may  deter- 
mine the  question  of  liability ;  that,  while  in- 
tentional interference  of  the  kind  supposed  may 
be  privileged  if  for  certain  purposes,  yet  if  due 
only  to  malevolence  it  must  be  answered  for." 

See  Civil  Code  1910,  {  4511. 

In  Rice  T.  Manley,  66  N.  Y.  82,  23  Am.  Rep. 
30,  one  S.  had  contracted,  by  parol,  to  sell 
and  driver  to  the  plalntlffa  a  quantity  of 
cheese;  bnt  being  made  to  believe,  by  the 
frand  of  the  defendant,  that  the  plaintiffs  did 
not  want  the  cheese,  he  sold  it  to  the  defend- 
ant. The  contract  was  not  binding  under  the 
statnte  of  frauds,  but  would  have  been  per- 
formed by  S.  had  it  not  been  for  the  fraud. 
It  was  held  that  an  action  was  maintainable 
by  the  person  originally  agreeing  to  purchase 
against  the  person  committing  the  fraud. 
Though  the  contract  Was  not  enforceable 
against  the  vendor,  nevertheless  the  purchas- 
er had  snch  a  status  as  could  be  protected 
against  fraudulent  interference  by  another. 

The  case  of  one  who  fraudulently  prevents 
the  making  of  a  devise,  and  procures  the 
property  to  be  left  to  himself,  has  been  mea- 
tloned.  In  May  v.  Wood,  172  Mass.  11,  61  N. 
E.  191,  it  was  alleged  that  the  plaintiff  and 
another  woman  entered  Into  an  agreement  to 
the  effect  that  the  plaintiff  should  continue 
to  reside  as  before  with  the  other  woman, 
and  to  receive  $4  as  weekly  compensation, 
and  that  the  other  woman  would  provide  by 
will  a  legacy  of  1700  to  be  paid  to  the  plain- 
tiff upon  the  death  of  the  testatrix.  It  was 
further  alleged  that  :the  defendants,  for  the 
purpose  of  depriving  the  plaintiff  of  the  bene- 
fit of  the  agreement,  and  of  the  legacy  pro- 
vided for  the  plaintiff  by  a  codicil  to  the  will 
of  the  testatrix  (the  other  woman),  conspired 
together  to  influence  and  Induce  the  testatrix, 
by  divers  false  and  malicious  statements,  and 
by  Inducing  the  testatrix  to  believe  that  the 
plaintiff  was  a  dangerous  person  and  unfit 
associate,  to  break  the  agreement  with  the 
plaintiff ;  and  that  the  testatrix  was  induced 
to  break  the  agreement  and  discbarge  the 
plaintiff,  and  also  to  revoke  the  provision  in 
ber  will  for  the  benefit  of  the  plaintiff.  The 
right  of  action  was  recognized,  bnt  the  ma- 
jority of  the  court  held  that  the  false  and 
malicious  statements  should  have  been  set 
out  in  the  declaration.  Holmes,  J.,  in  a  dis- 
senting opinion,  discussed  the  right  of  action 
and  the  sufllciency  of  the  allegations. 

In  Com.  Dig.  Action  on  the  Case  (A),  it  is 
said: 

"In  all  cases,  where  a  man  has  a  temporal  loss 
or  damage  by  the  wrong  of  another,  he  may 
bave  an  action  upon  the  oise  to  be  repaired  in 
damages."  • 

Is  it  possible  that  where  a  will  has  been 
made,  leaving  a  devise,  a  third  person  can 


fraudulently  and  maliciously  cause  the  testa- 
tor to  revoke  the  devise,  and  thus  cause  a  loss 
to  the  devisee,  without  any  redress  on  the 
part  of  the  latter?  Or,  if  a  father  should 
make  a  deed  of  gift  to  bis  son,  but  before 
delivery  another  should  falsely  and  malicious- 
ly represmt  that  the  son  was  a  fugitive  from 
Justice,  or  was  in  penal  servitude,  or  bad 
died  without  issue,  and  so  cause  the  father  to 
destroy  the  deed  without  delivery,  could  it 
be  contended  that  the  son  would  have  no  re- 
dress for  the  loss  occasioned  to  him,  because 
the  deed  had  not  been  delivered  and  the  title 
had  not  actually  vested  in  him?  And  like- 
wise, if  a  member  of  a  benefit  society  has 
caused  one  of  his  fftmlly  to  be  named  in  a 
certificate  as  the  beneficiary  thereof,  can  it 
be  successfully  contended  that  a  third  party 
can,  by  malicious  and  fraudulent  represen- 
tations, cause  the  member  to  change  the 
certificate,  and  thus  cut  off  and  divert  to  him- 
self a  benefit  which  would  have  arisen  to  the 
beneficiary,  with  no  redress  to  the  latter, 
merely  because  the  member  had  the  power  to 
change  the  beneficiary?  Would  not  a  man 
have  the 'right  to  receive  gifts  or  insurance 
or  the  like,  if  they  were  In  process  of  being 
perfected,  and  would  have  come  to  him  but 
for  malidoua  and  fraudulent  interference?  A 
bare  possibility  may  not  be  within  the  reason 
for  this  position.  But  where  an  intending 
donor,  or  testator,  or  member  of  a  benefit  so- 
ciety, has  actually  taken  steps  toward  per- 
fecting the  gift,  or  devise,  or  benefit,  so  that 
if  let  alone  the  right  of  the  donee,  devisee,  or 
beneficiary  will  cease  to  be  inchoate  and  be- 
come perfect,  we  are  of  tl^e  opinion  that  there 
Is  such  a  status  that  an  action  will  lie,  If  it 
is  maliciously  and  fraudulently  destroyed, 
and  the  benefit  diverted  to  the  person  so  act- 
ing, thus  occasioning  loss  to  the  person  who 
would  bave  received  it  It  is  true  that  such 
an  action  is  not  of  usual  occurrence ;  but,  as 
waa  said  in  Kujek  v.  Goldman,  150  N.  Y.  176, 
44  N.  B.  773,  34  L.  R.  A.  156,  55  Am.  St  Rep. 
670,  tbat  an  action  is  new  and  without  prec- 
edent is  not  conclusive  against  the  plaintiff's 
right  of  recovery,  If  he  is  shown  to  have  suf- 
fered a  wrong.  Vann,  J.,  quoting  from  Wins- 
more  V.  Greensbanlc,  Willes,  677,  680,  said: 
"A  special  action  on  the  case  was  introduced 
for  this  reason,  that  the  law  wUl  never  suffer 
an  injury  and  a  damage  without  a  remedy,  but 
there  must  be  new  facts  in  every  special  action 
on  the  case." 

It  has  been  held  that  an  action  would  lie 
for  damages  by  reason  of  frightening  wild 
fowl  from  the  plalntifTs  decoy.  Keeble  v. 
Hlckeringall,  Holt,  14, 17, 18 ;  11  Mod.  74, 134 ; 
Keeble  v.  Hickeringlll,  cited  in  a  note  to  Car- 
ringtoD  V.  Taylor,  11  East,  571,  574.  From 
the  different  reports'  it  is  not  clear  whether 
the  action  was  maintained  on  the  ground 
that  the  wild  fowl  were  frightened  out  of 
the  plaintiff's  pond,  or  whether  they  were 
driven  away  and  prevented  from  resorting 
thereto,  as  would  seem  to  be  the  fact  from 
the  last  citati(»i  of  the  case.    In  Tarleton 
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▼.  McOrawl^,  1  Peake,  270,  274,  It  was  de- 
clared that  an  action  would  lie  for  frighten- 
ing the  natives  upon  the  coast  of  Africa,  and 
thns  preventing  them  from  coming  to  the 
plaintiff's  vessel  to  trade,  whereby  he  lost 
the  profits  of  such  trade.  In  the  cases  last 
cited  it  Is  apparent  that  the  plaintiff  had  no 
property  right  in  the  fowl  while  not  on  his 
property,  or  In  the  custom  of  the  natives, 
but  that  he  was  entitled  to  use  his  decoys, 
and  to  attract  the  natives  to  trade  with  him 
without  wrongful  interference.  These  cases 
may  be  analogized  to  interference  with  one's 
bui^ess,  but  there  was  only  an  antidpa- 
ticm  of  benefit 

Actions  for  slander,  where  the  words  were 
not '  actionable  in  themselves,  and  special 
damages  were  claimed,  furnish  lllustrationB 
of  losses  which  may  be  considered  as  dam- 
ages proximately  arising  from  a  tort.  In 
Davis  V.  Oardlner,  4  Bep.  17,  it  was  held 
that,  if  a  divine  Is  to  be  presented  to  a  bene- 
fice, and  one,  to  defeat  him  of  It,  says  to  the 
patron  that  he  is  a  heretic,  or  a  bastard,  or 
that  he  is  excommunicated,  by  which  the 
patron  refuses  to  present  him,  and  he  loses 
his  preferment,  he  shall  have  his  action  on  the 
case  for  those  slanders  tending  to'  such  end. 
In  Moore  v.  Meagher,  1  Taunton,  39,  Smith, 
135,  it  was  held  that  the  loss  of  hospitality  of 
.friends  gratuitously  afforded  constituted  si)e- 
dal  damages.  So,  also,  it  has  been  declared, 
does  the  loss  of  any  gratuity  or  present,  if 
it  be  dear  that  the  slander  alone  prevented 
its  receipt  Odgers  on  Libel  and  Slander 
(6th  Ed.)  379;  Hartley  v.  Herring,  8  T.  R. 
130.  In  Matthew  v.  Crass,  Cro.  Jac.  323,  It 
was  held  that  an  action  for  defamation,  per 
quod  the  plaintiff  lost  his  marriage,  will  11& 

Of  course,  in  the  Instant  case.  It  will  be 
necessary.  In  order  to  recover,  to  show  that 
a  benefit  would  have  accrued  to  the  plaintiff, 
and  that  the  statements  of  the  defendant 
were  false  and  fraudulent,  and  were  the 
proximate  cause  of  loss  to  the  plaintiff.  But 
where  the  member  died  soon  after  the  change 
was  fraudulently  procured,  and  the  amount 
of  the  certificate  was  paid  to  the  new  bene- 
ficiary, the  case  was  susceptible  of  proof. 

[2,  3]  2.  The  remaining  rulings  are  suffi- 
dently  stated  in  the  headnotes,  and  they  re- 
quire no  further  elaboration. 

Judgment  afilrmed.  All  the  Justices  con- 
car. 

(144  Oa.  46) 

WALTON  et  aL  v,  BDSBT.    (No.  529.) 
(Supreme  Court  of  Georgia.     Aug.  13,  1916.) 

(Svllabut  ly  the  Court.) 

1.  EXECUTOBS  AND  Aduimstbatobb  €=»347— 
Sajles  or  Land— Obdebs. 

Where  executors  petitioned  an  ordinary  to 
grant  an  order  to  sell  lands  ot  the  testator  for 
the  purpose  of  paying  debts,  etc.,  and  the  peti- 
tion merely  redted  that  the  testator  at  the  time 
of  his  death  owned  "a  large  body  of  land  lying 


in  Lincoln  county,  whereon  the  deceased  redded 
at  the  time  of  his  death,  *  *  •  and  that  it 
wiU  be  to  the  benefit  of  heirs  and  creditors  tliat 
a  portion  of  it  should  be  sold  for  the  payment  of 
said  debts,"  etc.,  and  the  ordinal?  granted  an  or- 
der "to  sell  the  said  portions  of  land  belonsinc 
to  said  estate,  lying  m  Lincoln  county,  as  ther 
may  deem  best,"  such  order  was  void  on  accomt 
of  insuffidency  in  the  description  of  the  prop- 
erty. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  i  1446;  Dec.  Dig. 
«=>347.] 

2.  EXECtTTOBS  AND  Aduinistbatobs  «=33S0— 

Tbial  €=»i:51  —  Sales  —  Void  Sates  —  Di- 
VKNSES— Kin:.iNos— LlAW  or  Case. 

A  suit  was  brought  by  certain  legateea  asd 
heirs  to  recover  the  lands  sold  under  the  void 
order.  One  of  Uie  pleas  of  the  defendant  wai  as 
follows:  "The  proceeds  of  said  land  sold,  more- 
over, were  received  by  said  executors,  who  osed 
the  same  for  the  benefit  of  said  estate,  in  payiiig 
debts  against  said  estate,  improving  the  remain- 
ing lands,  and  for  the  support  of  the  petitioners. 
Were  said  sales  in  any  respect  deficient  in  lav, 
in  equity,  by  said  payment  and  use  of  the  pro- 
ceeds, said  Busby  acquired  a  good  equitable 
title;  and  petitioners,  being  still  in  possession 
of  said  improvements,  and  having  the  benefit  of 
the  other  expenditures  aforesaid,  so  made  oat  of 
the  proceeds,  are  estopped  to  recover  said  land." 
The  court  charged  the  jury  as  follows:  "Now  I 
charge  you,  gentlemen,  oa  another  contention  of 
the  defendants  in  this  case.  If  you  find  from 
the  evidence,  facts,  and  drcumstancea  of  the 
case  that  the  defendants  did  not  get  a  good  pre- 
scriptive title,  as  before  explained  to  you,  and, 
under  the  rales  of  law  given  you  Id  charge,  that 
the  defendants  did  not  have  a  good  prescriptiTe 
title  to  tills  land,  if  you  find  from  the  evidence, 
facts,  and  drcumatances  of  the  case  tliat  the; 
bought  this  land  in  good  faith,  and  tiiat  the  ex- 
ecutors acted  in  good  faith  in  selling  the  land; 
and  yon  further  find  from  the  evidence,  facts, 
and  circumstances  of  the  case  that  at  tiie  time 
of  the  sale  it  was  necessary  for  them  to  have 
the  money  that  was  paid  for  the  land ;  and  you 
find  that  the  price  paid  by  Mr.  Busby  was  the 
value  of  the  land,  and  that  the  executors  recdv- 
ed  this  money  in  gopd  faith  and  properly  admin- 
istered it  took  it  in  charge,  and  accounted  for 
it  to  the  estate  of  Leonard  Sims ;  and  you  fur- 
ther find  from  the  evidence,  facts,  and  circnm- 
stances  of  the  case  that  they  paid  debta  against 
the  estate  of  Leonard  Sims,  or  that  they  paid 
other  debta  in  the  way  of  costs  to  the  ordinary, 
or  any  other  expenditures  that  were  chargeable 
to  the  estate  of  Leonard  Sims,  and  that  they  so 
used  this  money  that  they  received  from  Mrs. 
Busby,  and  that  the  estate  ^ot  the  full  benefit  of 
the  entire  amount  of  the  price  that  was  paid  for 
the  land,  and  that  was  the  full  value  of  the 
land,  and  that  the  estate  got  the  full  benefit  of 
it  through  these  executors,  and  it  was  accounted 
for  to  the  estate  by  these  executor»— then  I 
charge  you  if  you  find  that  state  of  facta,  that 
Mr.  Busby,  and  the  defendant  Mrs.  Busby,  who 
holds  under  him,  got  a  good  title  to  this  land, 
provided  you  find  this  money  was  entirely  used 
tor  the  estate.  I  charge  you  if  this  money  came 
into  the  hands  of  the  executors  and  was  received 
by  them,  but  that  it  was  applied  to  the  payment 
of  any  debts  that  were  not  chargeable  to  the 
estate  of  Leonard  Sims,  then  I  chai«e  you  that 
Mr.  Busby,  and  the  defendant  Mrs.  Busby, 
claiming  under  him,  would  not  under  that  find- 
ing, get  a  good  title,  even  though  they  might 
have  acted  in  good  faith  in  selling  it,  that  is, 
that  the  parties  believed  that  they  had  a  right  to 
sell  it  and  to  buy  it  under  the  order  of  the  court 
of  ordinary ;  it  would  all  have  i^ad  to  have 
gone  to  the  benefit  of  the  estate,  m  the  pay- 
ment of  such  debts  and  claims  as  were  charge- 
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able  h9  law  to  the  estate  of  Iieonard  -  Sims." 
7his  (marge  was  erroneousi  for  the  reason  that 
11:  did  not  correctly  state  Uie  law  applicable  to 
the  case;  furthermore,  the  charge  cannot  be 
sustained  as  authorized  by  the  defense  set 
up  in  the  plea  above  gnoted,  on  the  theory 
tiiat,  inasmuch  as  objections  to  the  sufficiency 
of  the  allegation  of  that  plea  had  been  over- 
ruled by  the  court  and  exception  taken  there- 
to, that  ruling  became  the  law  of  the  case,  be- 
cause it  does  not  appear  whether  the  objec- 
tions went  to  the  form  or  substance  of  the  al- 
legations; and,  moreover,  the  charge  is  not 
in  all  respects  adjusted  to  the  plea  and  the 
evidence. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  Sg  1545-1553, 
1556-1564,  1567:  Dec.  Dig.  «=>380;  Trial, 
Cent  Dig.  St  587-695 ;   Dec.  Dig.  «8=»261.] 

Error  from  Superior  Court,  Lincoln  Coun- 
ty;  B.  F.  Walker,  Judge. 

Action  between  Mrs.  J.  W.  Busby  and  P. 
A.  Walton,  executor,  and  others.  There  was 
a  judgment  for  the  former,  and  the  latter 
bring  error.    Beversed. 

CoUey  &  CoUey  and  J.  M.  Pltner,  all  of 
"Washington,  Qa.,  Jno.  T.  West,  of  Thomson, 
and  Thomas  H.  Remsen,  of  Uncolnton,  for 
plalntlfFs  In  error.  Samuel  H.  Sibley,  of 
Union  Point,  and  C.  X  Ferryman,  of  Lincoln- 
ton,  for  defendant  In  error. 

HILL,  J.  Judgment  reversed.  All  the 
JustlceB  concur. 


a*t  OS.  48) 
JHBNS  V.  WBIGHTSVILLB  &  T.  E.  CO. 
(Na  686.) 

(Supreme  Court  of  Georgia.    Aug.  14,  1915.) 

(8»Uabu$  hy  the  Court.) 

1.  Affbai.  and  S^ob  «=>104S  —  Wrmnau 
«=>321,  380  —  Impbaohmknt  —  Rbvsbsibui 
Ebbob. 

A  party  cannot  impeach  his  own  witness 
voluntarily  called  by  him,  unless  he  can  show  to 
the  court  that  he  has  been  entrapped  by  the  wit- 
ness by  a  previous  contradictory  statement 

(a)  And  where,  on  the  trial  of  a  case,  a  party 
thus  offering  a  witness  did  so  ui>on  faith  of  tes- 
timony delivered  by  the  witness  on  another  trial 
and  in  another  case,  which  was  reduced  to  writ- 
ing, in  which  the  witness  made  statements  con- 
tradictory to  his  present  testimony,  the  party 
offering  him  in  the  last  trial  will  not,  on  this 
basis,  be  permitted  to  attack  the  witness  in  an 
effort  to  impeach  him. 

(b)  And  where  in  such  a  case  a  party  was  al- 
lowed to  offer  witnesses  for  the  purpose  of  im- 
peachment over  objection  of  the  opposite  party 
on  the  ground  that  proper  foundation  had  not 
been  laid,  and  the  testimony  of  the  Impeaching 
witnesses  detailed  statements  made  by  the  wit- 
ness whom  it  was  sought  to  impeach,  different 
from  his  present  testimony  and  relating  to  ma- 
terial things,  the  error  in  allowing  such  impeach- 
ing testimony  is  cause  for  a  reversal. 

(c)  Nor  is  the  proper  foundation  laid  for  the 
imi^achment  of  one  s  own  witness,  where  the 
basis  is  the  testimony  of  third  persons  who 
beard  the  testimony  of  that  witness  given  in  an- 
other case  relating  to  the  same  transaction,  and 
contradictory  to  the  testimony  of  the  witness  in 
the  cause  on  trial;  it  not  appearing  that  the 
witness  by  himself  or  through  others  had  commu- 


nicated to  the  party  offering  him  what  the  wit- 
ness had  testified  on  the  former  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  || 4140-4145, 4161. 4158-4160 : 
Dec  Dig.  «=>1048;  Witnesses,  Cent  Dig.  fg 
1094,  1099,  1100,  1210-1219;  Dec.  Dig.  «=> 
321,  380.] 

(Additiofial  SyUahut  hv  Editorial  Staff.) 

2.  WoBDS  AND  Phbasks— "Entrap." 

The  expression  "entrap,"  used  in  Civ.  Code 
1910,  g  5879,  declaring  that  a  party  may  not  im- 
peach a  witness  voluntarily  called  except  where 
he  can  show  to  the  court  that  he  has  been  en- 
trapped by  the  witness  by  a  previous  contradic- 
tory statement  is  equivalent  to  inveigle  and  en- 
snare, and  a  witness  entraps  a  party  where  he 
makes  contradictory  statements  directly  to  the 
party  calling  him,  or  has  them  communicated  to 
such  party. 

Error  from  Superior  Court,  Washington 
County;   A.  R.  Wright,  Judge  pro  bac. 

Action  by  Jennie  Jeens  against  the  Wrights- 
vllle  &  TennlUe  Railroad  Company.  There 
was  a  judgment  for  defendant,  and  plaintUT 
brings  error.    Reversed. 

E.  W.  Jordan,  of  Sandersville,  and  Hlnes 
&  Jordan,  of  Atlanta,  for  plaintitT  in  error. 
Daley  &  Daley,  of  Wrightsville,  and  J.  E. 
Hyman,  of  Sandersville,  for  defendant  in  er- 
ror. 

HILIiv  J.  Jennie  Jeens  sued  the  Wrlghts- 
vllle  &  Tennille  Railroad  Company  for  dam- 
ages from  the  alleged  tortious  killing  of  her 
husband,  Jim  Jeens,  at  the  intersection  of  a 
public  road  crossing  with  the  track  of  the 
defendant  company  while  the  deceased  was 
attempting  to  drive  bis  horse  and  buggy 
across  the  railroad  track.  The  Jury  found 
for  the  defendant  A  motion  for  new  trial 
was  overruled,  and  the  plaintiff  excepted. 

Tbe  aixtb  ground  of  the  plaintiffs  amend- 
ed motion  for  a  new  trial  was  as  follows: 

"Because  the  court  erred  in  permitting  the  de- 
fendant to  impeach  Will  Daniel,  a  witness  sworn 
in  its  behalf,  under  the  facts  herein  stated. 
Judge  Daley,  the  attorney  for  the  defendant, 
stated  that  he  had  been  entrapped  by  the  wit- 
ness on  account  of  the  testimony  which  was  re- 
ported at  the  coroner's  inquest  and  asked  to  be 
allowed  to  impeach  him,  which  the  court  permit- 
ted, over  objection  of  plaintiff's  counsel  that  the 
plaintiff  could  not  impeach  said  witness,  he  be- 
ing the  witness  of  the  defendant  nnder  the  facta 
stated  by  counsel  for  the  defendant  The  court 
permitted  the  defendant  to  impeach  said  witness 
on  the  following  statement  of.  Judge  Daley,  the 
attorney  for  the  defendant  to  wit:  'I  also  made 
the  statement  that  I  have  been  entrapped,  and  I 
make  this  statement  in  my  place  that  I  bad  his 
sworn  testimony  at  the  inquest  and  I  relied  on 
him  giving  that  same  testimony ;  in  addition  to 
that  I  had  the  other  statement  that  he  deliv- 
ered here  to  these  witnesses.'  For  tbe  purpose 
of  laying  the  foundation  for  this  impeachment 
the  court  i>ermitted  Will  Daniel  to  swear  as  fol- 
lows: 'I  was  sworn  at  the  coroner's  inquest.  I 
did  not  swear  at  the  coroner's  inquest  that 
Jim  Jeens  was  about  60  yards  from  the  crossing 
n-hen  the  engine  blowed  for  the  crossing.  I 
swore  that  he  was  making  for  the  railroad  when 
the  engine  blew  for  the  crossing,  and  I  swore 
that  I  was  about  60  yards  from  the  crossing  at 
the  time  he  got  hit  I  swore  that  I  was  about  60 
yards  from  the  crossing,  and  that  I  was  running 


4=3For  othet  cases  lee  same  topic  and  KET-NUMBEK  in  all  Kej-Numbared  Digeata  and  Indexes 


Digitized  by 


Google 


1056 


85  SOUTHEASTEBN  BEPOHTEB 


(Ga. 


to  him,  waving  my  Iiand  at  Um  tbat  way.  He 
did  not  see  me  waving  my  hand,  I  don't  suppose. 
I  swore  that  I  saw  him  driTinK  upon  the  cross- 
ing, and  the  horse  got  on  the  track,  and  as  the 
horse  got  on  the  track  the  liorse  stopped  and  the 
train  struck  him.  I  swore  at  the  coroner's  in- 
quest that  I  went  up  to  the  train  and  found  the 
engineer  and  fireman  out  In  front  of  the  engine, 
that  the  buggy  was  hung  on  the  pilot,  and  that 
the  body  was  partly  broken  up  and  partly  on  the 
ground.  I  swore  that  the  engineer  blowed  for 
the  crossing.'  For  the  purpose  of  laying  the 
foundation  for  said  impeachment,  the  court  per- 
mitted Will  Daniel,  over  objection  of  counsel 
for  the  plaintiff,  to  testify,  as  a  witness  for 'the 
defendant,  as  follows:  'I  did  not  state  in  the 
presence  of  Carson  I^anier  that  I  told  Jim  Jeens 
not  to  leave  until  after  the  train  had  passed, 
as  I  saw  the  headlight  coming,  and  that  Jim  said 
that  he  could  beat  it  to  the  crossing  and  started 
cS,  and  as  soon  as  I  beard  the  crash  I  said  to 
the  people  that  Jim  had  let  the  train  run  over 
him,  I  did  not  state  in  the  presence  of  Mr. 
Carson  Lanier  that  I  told  Jim  Jeens  not  to 
leave.  I  swear  that  positively.  I  did  not  tell 
anybody  yet,  I  ain't  never  said  it,  and  I  am  at 
the  first  of  it  right  now.'  Because  the  court 
'  erred  in  permitting  C.  E.  Lanier,  who  was  sworn 
as  a  witness  for  the  defendant,  for  the  purpose 
of  impeaching  Will  Daniel,  a  witness  for  the  de- 
fendant, to  testify  as  follows :  'I  know  Will 
DanieL  Will  Daniel  was  present  that  night  im- 
mediately after  ttiis  accident  occurred,  and  I 
heard  him  make  some  remarks  about  what  he 
said  to  Jim  Jeens.  Immediately  after  the  acci- 
dent. Will  Daniel  came  up  with  a  little  child  in 
his  arms,  apparently  about  two  years  old ;  and 
he  came  around  in  front  of  the  engine,  and  he 
aays,  "Mr.  Lanier,  I  told  him  not  to  come  away 
from  that  house  and  not  to  leave  the  house  un- 
til the  train  went  by;"  and  he  says,  "lie  told 
me,  'I  am  going  to  cross  that  track  in  front  of 
that  train.'  '  Counsel  for  the  plaintiflE  objected 
to  all  of  the  foregoing  evidence  and  to  the  effort 
of  the  defendant  to  impeach  its  own  witness, 
said  Will  IDaniel,  on  Uie  ground  that  the  defend- 
ant could  not  impeach  said  Will  Daniel,  its  own 
witness,  upon  the  ground  tbat  counsel  for  the  de- 
fendant had  been  entrapped,  under  the  facts 
therein  stated ;  the  same  being  all  the  facts  up- 
on which  the  court  based  its  ruling  permitting 
the  impeachment  of  said  witness  by  the  defend- 
ant. Plaintiff  alleges  this  ruling  is  error,  and 
says  that  the  court  should  have  sustained  her 
objections  to  all  of  said  impeaching  testimony  on 
the  ground  that  the  defendant  had  made  no  case, 
under  said  facts,  which  authorized  the  impeach- 
ment of  its  own  witness." 

[1]  The  common-law  rale  with  respect  to 
impeaching  one's  own  witness  was  that  it 
could  not  be  done  for  the  purpose  of  discred- 
iting bis  testimony  where  the  party  producing 
him  was  dissatisfied  with  it  This  rule  rest- 
ed on  the  theory  that  one  producing  a  wit- 
ness vouched  for  his  credibility,  and  would 
not  be  heard  to  attack  the  veracity  of  bis  own 
witness  and  to  destroy  blm  tf  be  testified 
against  him,  and  to  make  him  a  good  witness 
If  he  testified  for  blm.  6  Jones'  Com.  on  Ev. 
{  853.  And  the  weight  of  authority  is  to  the 
effect  that,  in  the  absence  of  statutory  au- 
thority, a  party  will  not  be  allowed  to  offer 
direct  proof  by  other  witnesses  that  his  own 
witness  bas  previously  made  statements  In- 
ctmsistent  with  his  present  testimony,  or  by 
proving  general  bad  character  for  truth  and 
veracity.  Id.  |  854;  Selover  v,  Bryant,  64 
Minn.  434,  56  N.  W.  58,  21  L.  It  A.  418,  and 
note,  40  Am.  St  Bep.  349.    But  onr  statute 


modifies  this  rule  of  tbe  common  law,  and 

declares  that: 

"A  party  may  not  impeach  a  witness  volimta- 
rily  called  by  him,  except  where  he  can  show  to 
tbe  court  that  he  has  been  entrapped  by  the  wit- 
ness by  a  previous  contradictory  statement" 
Civil  Code,  f  5879. 

See  40  Cyc.  2694. 

[2]  This  statute,  being  in  derogation  of  the 
common  law,  must  be  construed  strictly.  The 
statute  use^  the  word  "entrapped,"  not  "mis- 
led," as  used  in  some  Jurisdictions.  A  party 
may  be  misled,  but  not  entrapped.  Under 
our  statute,  he  must  be  entrapped.  We  find 
no  definition  of  the  word  "entrapped"  by  the 
legal  lexicographers,  but  the  New  Standard 
Dictionary  thus  defines  it: 

"To  take  or  catch  in  a  trap ;  entangle  or  take 
captive  by  trick  or  artifice;  ensnare;  as  to  en- 
trap a  bird." 

We  do  not  incline  to  the  too  narrow  defini- 
tion that  the  witness  must  have  Intentionally 
made  statements  Intended  to  deceive  and  «i- 
trap  In  order  to  testify,  thougb,  if  he  does 
so,  we  think  this  Is  within  the  statute;  but 
If  a  witness  makes  a  statement  to  a  party 
litigant  or  his  counsel,  or  to  some  third  per- 
son with  instruction  to  communicate  such 
statement  to  the  party  or  his  counsel,  which 
is  done,  and  the  party  acts  on  that  state- 
ment, we  think  in  legal  contemplation  the 
party  has  been  entrapped,  and  the  rule  laid 
down  In  the  statute  would  apply  in  such  a 
case.    But  we  also  think  tbat: 

"The  information  as  to  the  prior  Incoosistent 
statement  must  have  come  to  the  party  or  hia 
counsel  directly  from  the  witness."  40  Cya 
2G94,  citing  Luke  v.  Cannon,  4  Ga.  App.  538, 
541,  62  S.  E.  110. 

It  is  not  a  sufficient  foundation  for  im- 
peachment that  third  persons  testify  that 
the  witness  whom  it  is  sought  to  impeach 
made  contradictory  statements  on  the  trial 
of  a  former  and  different  case  from  his  pres- 
ent testimony.  We  do  not  think  that  the  fact 
that  tbe  witness  bas  testified  previously  in 
another  case  to  inconsistent  facts,  which  tes- 
timony was  reduced  to  writing,  and  wblcb 
defendant's  counsel  has  rdled  on  as  a  basis 
for  using  the  witness  as  his  own  in  another 
case,  without  communicating  with  the  wit- 
ness in  order  to  ascertain  what  he  knows  o£ 
the  facts,  Is  a  sufficient  basis  for  Impeaching 
his  own  witness,  where  be  has  offered  him 
as  such  without  any  interrogation  as  to  his 
knowledge  of  the  transaction  testified  about 
The  least  diligence  on  this  line  would  have 
probably  discovered  whether  tbe  defendant 
would  need  the  witness  as  Its  own.  Bat  it 
cannot  be  the  rule  that  a  party  can  rely  on 
testimony  given  in  another  case,  though  as 
to  the  same  transaction,  unless  tbe  witness 
delivering  it  has  in  some  way  "entraroed" 
tbe  party  offering  him.  We  do  not  think  the 
proper  foundation  was  laid  by  the  defendant 
for  the  impeachment  of  Ills  own  witness; 
and  the  court  err^  in  permitting  the  de- 
fendant to  thus  attack  or  impeach  him. 

The  issues  of  tbe  case  were  fully  pieaeab- 
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ed  to  the  Jnry  by  tbe  charge  of  the  court, 
and'iume  of  the  other  aBBlgutuents  of  error 
rwiulre  a  reyersaL 

Judgment  reversed.  All  the  Justices  con- 
cur, except  EVANS,  P.  J.,  disqualified. 

(M  G«.  App.  080)         •== 

SHIELDS  ▼.  STATE.     (No.  6042.) 
(Court  of  Appeals  of  Greorgia.    Aug.  5^  1915.) 

(gvttottt$  J>v  tht  Court.) 
L  WmrBSBEe  $s»79 — Compbtxnct— Detebmi- 

NATIOR — PRBBUMPTION. 

Where  the  capacity  of  a  witness  is  ques- 
tioned OD  account  of  his  youth,  and  a  prelimi- 
nary examination  touching  hia  competency  is 
allowed  by  the  trial  court,  and  thereafter  his 
testimony  is  admitted,  it  is  to  be  presumed  that 
the  trial  court  exercised  the  discretion  conferred 
by  section  6So6  of  the  Civil  Code  of  1910,  and 
that  the  court  adjudged  tbe  witness  to  be  prima 
facie  competent  to  testify. 

[Bd.  Note. — ^For  other  cases,  see  Witnesses, 
Cent.  Dig.  {{  201-201,  216;  Dec  Dig.  «s»79.] 

2.  Cbikinai.  Law  «=»11T2  —  Habmless  £>£- 

BOB— InSTBTJCTIONS — COUPBTENCT     OF     WlT- 
KESS. 

Tbe  mere  fact  that  the  court  sees  fit  to 
giTe  to  the  jury  correct  instructitMis  as  to  the 
law  relative  to  the  capacity  of  a  witness  to.  tes- 
tify, and  charges  them  that  they  may  consider 
the  youth  of  the  witness  and  the  answers  elicit- 
ed from  him  touching  his  competency  as  such, 
in  passing  upon  his  credibility,  is  not  reversi- 
ble error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  JS  8128,  3154-3157,  315fr- 
3163,  3169;  Dec  Dig.  <S=9ll72.] 

3.  Vebdiot  akd  Deniai.  or  Nzw  Tbiai.  Af- 

PBOVED. 

The  verdict  was  fully  supported  by  the  evi- 
dence, and  there  wus  no  eiror  in  refusing  a 
new  triaL 

EJtror  from  Superior  Clourt,  Fulton  County ; 
B.  H.  Hill,  Judge. 

Joe  Shields  was  convicted  of  robbery,  and 
brings  error.    Affirmed. 

Thos.  B.  Brown,  of  Atlanta,  for  plaintiff  In 
error.  H.  M.  Dorsey,  Sol.  Gen.,  and  B.  A. 
Stephens,  both  of  Atlanta,  for  tbe  State. 

RUSSELL,  C.  J.  The  plaintiff  In  error  was 
convicted  of  robbery.  The  main  witness  for 
tbe  state,  and  tbe  only  witness  who  testified 
to  the  more  material  allegations  of  the  in- 
dictment, was  a  boy  nine  years  of  age.  On 
motion  of  counsel  for  the  accused  this  youth 
was  subjected  to  an  examination  touching  his 
capacity  as  a  witness.  Upon  conclusion  of 
tbls  examination  the  court  remarked,  "I  will 
leave  It  to  the  Jury  whether  be  Is  competent 
or  not,"  and  allowed  the  witness  to  proceed 
to  testify.  This  act  of  the  court  In  so  allow- 
ing the  testimony  of  the  witness  Is  attacked 
as  erroneous. 

[1  ]  While  it  is  true  that  the  competency  of 
a  -witness  to  testify  Is  a  question  for  the 
arart  (Civil  Code,  $  5856),  we  find  no  error 
In  tbe  remark  complained  of,  or  in  tbe  charge 
of  the  court  It  Is  not  Insisted  that  the  judge 
could  not,  or  did  not,  within  his  own  breast, 


consider'  the  capacity  6f  t±ie  witness  fully 
up  <to  the  standard  required  by  law.  The 
mere  fact  that  he  did  not  expressly  declare 
the  witness  to  be.  competent  or-  Incompetent 
does,  not  in  any  wise  tend  to  show  that  the 
court  did  not  consider  the  witness  competent. 
Indeed,  tbe  very  act  of  tbe  court  in  allowing 
the  witness  to  testify  at  all  after  be  had  been 
examined  as  to  his  competency  negatives  the 
Idea  that  the  court  held  the  witness  to  be 
incompetent  We  are  constrained  to  beUere 
that  tbe  Judge,  Wise  and  learned  as  he  is, 
in  making  the  remark  above  quoted,  merely 
had  in  mind  the  sound  legal  maxim  that 
"tbe  object  of  all  legal  investigation  is  the 
discovery  of  truth."  In  permitting  the  wit- 
ness to  testify  at  all  the  court  exercised  its 
discretion,  and  adjudged  prima  facie  tliat  tbe 
child  was  a  competent  witness.  In  making 
tbe  remark  of  which  oomplalnt  is  made  the 
Judge  perhaps  bad  in  mind  and  expressed  the 
truth  that  after  all  tbe  capability,  competen- 
cy, credibility,  and  veracity  of  the  youthful 
witness  would  necessarily  have  to  be .  passed 
upon  by  the  Jury  trying  the  defendant,  and 
who  were  tbe  final  Judges  of  both  the  law 
and  the  facts.  As  was  said  by  tills  same  able 
Judge  when  a  member  of  this  cohrt,  tn  Webb 
V.  State,  7  Ga.  App.  37,  60  S.  E.  27,  In  a  case 
sitailar  to  tbls,  in  which  the  competency  of  a 
girl  eight  yeai-s  of  age  was  questioned : 

"At  last  the  jury,  who  saw  the  child  and  heard 
her  answers  to  the  questions  rplntiag  to  her 
oompetency,  were  the  judges  of  whether  her  tes- 
timony was  entitled  to  credit"' 

The  Supreme  Court  in  Young  v.  State,  122 
Ga.  726,  60  S.  E.  096,  a  similar  case,  held 
that: 

"While  tbe  Judge  may  have  been  satisfied 
prima  fade  that  slie  was  competent,  the  jury 
at  last  were  tbe  judges  of  whether  they  would 
credit  her  testimony  or  not" 

The  Judge  in  tbe  present  instance  must  of 
necessity  have  been  satisfied  prima  fade  that 
the  witness  was  competent,  else  be  would 
not  have  allowed  the  witness  to  testify.  It 
is  not  insisted  that  tbe  Judge  erred  in  his 
conclusions  as  to  the  competency  of  the  wit- 
ness, and,  Indeed,  11  It  were  so  Insisted,  we 
would  be  constrained  to  bold  that  he  did  not 
abuse  bis  discretion  In  holding  the  witness 
competent  to  testify,  for  there  must  appear 
a  very  flagrant  abuse  of  discretion  In  such 
cases  to  authorize  this  court  to  Interfere. 
Peterson  .V.  State,  47  Ga.  525;  Young  v. 
State,  supra.  No  such  abuse  appears  la  this 
case- 

[2]  2.  It  Is  insisted  In  tbe  second  ground 
of  the  amendment  to  the  motion  for  a  new 
trial  that  the  court  erred  in  giving  in  charge 
to  the  Jury  the  law  relative  to  the  capability 
of  witnesses  to  testify,  and  in  charging  them 
that  they  might  take  into  consideration,  in 
arriving  at  their  verdict,  whether  the  witness 
In  question  was  a  competent  and  capable 
witness.  The  court  went  fully  into  this  mat- 
ter, and  we  are  unable  to  see  wherein  tbe 
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defendant  has  any  right  to  complain  thereat. 
Such  Instructions  could  not  possibly  hare 
done  the  defendant  harm.  It  Is  for  the  Jury 
In  every  case  to  pass  upon  the  credibility  of 
witnesses,  but  the  court  went  a  step  further 
than  the  law  required,  and  also  gave  the 
defendant  the  benefit  of  having  the  Jury  say 
that  the  court  might  have  misjudged  the 
capacity  of  the  witness  to  testify.  Merely 
because  a  Judge,  In  his  effort  to  accord  to  one 
charged  with  crime  every  essential  of  a  fair 
and  impartial  trial,  may  allow  the  Jury  also 
to  pass  upon  matters  of  fact  already  rightly 
adjudged  by  him,  upon  an  investigation  as  to 
the  prima  fade  competency  of  a  witness,  and 
especially  when  a  conclusion  of  the  issue  of 
competency  by  the  Jury  different  from  that 
reached  by  the  judge  could  not  possibly  do 
the  defendant  barm,  but  might,  on  the  con- 
trary, inure  to  his  benefit,  should,  In  our 
opinion,  afTord  the  defendant  no  cause  for 
complaint 

[3]  3.  The  verdict  was  fully  supported  by 
the  evidence,  and  there  was  no  error  in  re- 
fusing a  new  trial. 

Judgment  affirmed. 

BR0XLB8,  ■  J.  (concurring  specially).  I 
cannot  agree  that,  because  the  trial  Judge, 
after  allowing  a  preliminary  examination  of 
the  child  witness  touching  his  competency, 
permitted  the  witness  to  testify,  "it  is  to  be 
presumed  that  the  court  exercised  the  discre- 
tion conferred  by  section  5856  of  the  Code^ 
and  adjudged  the  witness  to  be  prima  facie 
competent  to  testify,"  when  the  record  fur- 
ther shows  that  after  the  ezamlnatiim  of  the 
witness  the  Judge  remarked: 

"I  will  leave  it  to  the  Jury  whether  be  is  com- 
petent or  not" 

That  the  Judge  did,  in  fact,  refer  the  ques- 
tion of  the  c<nnpetency  of  the  witness  to  the 
Jury  is  further  shown  by  his  charge,  when,  in 
referring  to  the  witness  in  question,  he  used 
the  following  language : 

"Ion  saw  the  little  boy.  I  leave  it  to  yon, 
gentlemen,  to  decide,  along  with  the  other  evi- 
dence in  the  case,  whether  or  not,  in  your  opin- 
ion, he  is  old  enough  to  understand  the  nature 
of  an  oath,  to  understand  what  he  ia  doing, 
where  he  is,  and  the  condition  and  character  of 
an  oath.  The  law  says  a  witness  is  not  compe- 
tent at  all  as  a  witness  if  a  child  ia  too  young 
to  understand  the  nature  of  an  oath.  If  you  be- 
lieve in  this  case  that  this  little  boy  does  not 
know  anything  about  an  oath,  does  not  under- 
stand the  nature  of  it  does  not  understand  what 
he  is  doing,  does  not  understand  what  would 
be  the  effect  of  perjury  by  him,  you  would  be 
authorized  to  say  he  wag  not  competent  as  a 
witness." 

In  my  opinion,  it  is  clear  that  the  learned 
trial  Judge,  instead  of  deciding  upon  the 
competency  of  the  witness,  as  required  by 
section  5856  of  the  Code,  referred  It  to  the 
Jury,  I  concur,  however,  In  the  affirmance 
of  the  Judgment  of  the  court,  for,  under  all 
the  facts  in  the  case,  I  do  not  think  that  this 
error  was  sufficiently  prejudicial  to  the  de- 
fendant to  require  the  grant  of  a  new  trial. 


06  Oa.  App.  «M) 

SEABOARD  AIR  LINE  BT.  ▼.  HATiU 

(No.  6173.) 

(Court  of  Appeals  of  Georgia.    Aug.  6,  1916.) 

(Bvllabiu  by  the  Court.) 
Apfkai.  and  Ebbob  «=9l010— Jtn>OKKirr— Bt- 

IDENCE. 

The  grounds  of  the  amendment  to  the  motion 
for  a  new  trial  are  merely  an  elaboration  of  the 
general  grounds  that  the  verdict  is  ccmtrary  to 
the  evidence  and  without  evidttice  to  support  it 
There  being  some  evidence  to  support  tne  judg- 
ment rendered  by  the  trial  court,  sittiiig  with- 
out the  intervention  of  a  jury,  xmiet  the  repeat- 
ed ruUngs  of  this  court  and  of  the  Supreme 
Court,  a  new  trial  will  not  be  granted. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  8979-3982,  4024;  Dec 
Dig.  «=»1010.] 

£h:ror  from  City  Court  of  St  Ifaiys;  ISm- 
mett  McElreath,  Judge. 

Action  between  the  Seaboard  Air  line 
Railway  and  Bud  Hall.  From  the  judgment 
the  Railway  brings  error.    Affirmed. 

BoUing  Whitfield,  of  Brunswick,  and  S.  a 
Townsend,  of  St  Marys,  for  plaintUF  In  error. 
Oliver  &  Oliver,  of  Savannah,  for  defendant 
In  error. 

BBOYLES,  J.    Judgment  affirmed. 


(U18.  0.46) 
SPBNOE  V.  SOUTHERN  RT.  CO.    (No.  91B7J 


(Supreme  Court  of  South  Oarolina. 
1915.) 


Ans.  12. 


CouuxBCB  «=»8— State  Ri:atn;A.TioiT — Cabki- 
eb'b  laABiLiTT— Oongbessionai.  Action. 
Congress  has  so  far  taken  over  the  subject 
of  a  carrier's  liability  for  loss  or  damage  to  in- 
terstate shipments  by  Act  June  18^  19lO,  c  309, 
fS  1,  14,  36  Stat  544,  556,  and  Act  June  29^ 
1906,  c.  3591,  §{  1,  7,  34  Stat  584.  5^  (D.  S. 
Comp.  St  1913,  §  8563),  amending,  respectively, 
sections  1  and  20  of  Act  Feb.  4,  18S7.  c.  104. 
24  Stat  379,  386,  as  to  invalidate  the  provi- 
sions of  Civ.  Code  S.  C.  1912,  S  2573,  in  so  far 
as  thepr  may  subject  a  terminal  carrier  to  the 
prescribed  penalty  of  $60  for  failure  to  pay 
promptly  a  claim  for  damages  to  an  interstate 
shipment  no  matter  where  the  loss  occurred,  un- 
less the  carrier  proves  that  the  shipment  never 
came  into  its  possession,  or  succeeds,  within  the 
40  days  allowed,  in  shifting  the  loss  by  giving 
notice  as  to  when,  where,  and  by  which  carrier 
the  proi>erty  was  damaged,  or  by  showing  that  it 
used  due  diligence,  but  was  unable  to  discover 
where  the  damage  occurred ;  nor  is  the  statute 
saved  by  calling  it  an  exercise  of  the  police  pow- 
er, or  by  the  proviso  in  Act  June  29,  1906,  sav- 
ing the  rights  of  holders  of  bills  of  lading  under 
existing  laws. 

[Ed.  Note.— For  other  cases,  see  Commeroe, 
Cent  Dig.  §  6;  Dec  Dig.  «=>8.} 

Appeal  from  Common  Fleas  (Circuit  Court 
of  Chester  County ;  Ernest  Moore,  Judge. 

Action  by  Willie  Spence  against  the  South- 
ern Railway  Company.  Judgment  for  plaln- 
titC,  and  defendant  appeals.    Reversed  nlsd. 

J.  M.  Hemphill,  of  Chester,  and  B.  I*.  Ab- 
ney,  of  ColumUa,  for  appellant.  Marion  k 
Marion,  of  Chester,  for  respondent 
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HTCRICK,  J.  Plaintiff  recovered  judg- 
ment in  a  magistrate's  court  for  $6.20,  an  ad- 
mitted overcharge  in  the  rate  on  an  inter- 
state shipment,  and  $50,  the  penalty  provided 
by  statute  for  failure  to  pay  the  claim  there- 
for within  the  time  prescribed.  The  circuit 
court  Aflirmed  the  Judgment 

Since  the  trial  on  circuit,  the  Supreme 
Court  of  the  United  States  has  held  that  the 
penalty  statute  is  void  as  applied  to  inter- 
state commerce.  Charleston  &  Western  Caro- 
lina R.  Co.   V.  Vamllle  Furniture  Co.,  237 

V.  S.  597,  35  Sup.  Ct.  715,  59  I*  Ed. .    The 

penalty  must,  therefore,  be  remitted.  If  this 
is  done  within  20  days  after  notice  of  the 
filing  of  the  remittitur,  the  Judgment  will 
stand  affirmed;  otherwise  a  new  trial  Is  or- 
dered. 

Reversed  nlsL 

GARY,  0.  J.,  and  WATTS,  FRASBB,  and 
GAGE,  JJ.,  concur. 

aoi  s.  c.  iisj) 

REEVES  v.  ATLANTIC  COAST  LINE  BY. 
(No.  9155.) 

(Supreme  Court  of  South  Carolina.    Aug.  12, 
1915.) 

1.  Tbial   €=>143— Province  oy  Juby— CoK- 
ixiCTiNa  Evidence. 

Where  the  evidence  on  an  issue  was  con- 
flicting, the  question  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  C^t 
Dig.  »  342,  343;    Dec.  Dig.  <3=>143.] 

2.  Bailboads  ^=s>447— Injubies  to  Ariuai£ 
OH  Tbacks— Instbuctions. 

In  an  action  for  the  killing  of  plaintifTB 
horse,  which  the  servants  of  a  railway  com- 
pany drove  down  the  tracks  until  it  ran  into 
a  trestle  and  received  injuries  which  necessitat- 
ed it  being  kiUed,  the  court  charged  that,  un- 
less plaintiff  proved  by  a  preponderance  of  the 
evidence  that  defendant's  servants  were  negli- 
gent and  that  their  negligence  caused  the  injury, 
the  JniT  should  find  for  defendant.  It  was  also 
charged  that,  if  the  horse  was  frightened  by  the 
noise  of  the  train,  the  company  would  not  be 
liable  for  the  consequences  of  such  fright. 
Held,  that  by  the  portion  of  the  charge  instruct- 
ing them  that  if  the  horse  was  negligently  or 
willfully  killed  the  railroad  was  liable,  and  that, 
in  speaking  of  the  killing  of  the  horse,  the 
court  meant  if  the  horse  was  so  injured  by  get- 
ting into  the  trestle,  if  it  went  there  through 
natural  fright  or  through  the  negligence  of  de- 
fendant, that  it  had  to  be  killed,  into  believ- 
ing that  if  the  horse  was  killed  as  a  result  of 
natural  fright  the  railroad  was  liable,  the  jury 
could  not  have  been  misled. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  f{  1642-1650;   Dec.  Dig.  (S=»447.1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Colleton  County;  I.  W.  Bowman,  Judge. 

Action  by  3.  M.  Reeves  against  the  Atlantic 
Coast  Line  Railway.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Jas.  B.  Penrlfoy  and  Ia  B.  Houck,  both  of 
Walterboro,  for  appellant  Padgett  &  Moorer, 
of  Walterboro,  for  respondent 

HYDRICK,  J.  Plaintiff  recovered  Judg- 
ment against  defendant  for  damages  for  the 


kUllng  of  his  horse  under  these  circumstanc- 
es: Defendant's  pay  train  had  stopped  at 
Adams  Bun.  While  standing  there,  plaintifTs 
horse  got  out  of  his  lot  near  the  station  and 
strayed  upon  the  track.  When  the  train  was 
ready  to  move,  the  fireman  got  off  the  engine 
to  drive  the  horse  off  the  trade.  There  was  a 
trestle  about  400  yards  ahead,  and  the  horse 
went  down  the  track,  until  he  got  to  the  tres- 
tle, when  be  turned  and  came  back  meeting 
the  train,  which  was  slowly  approaching.  Ac- 
cordmg  to  plaintiff's  testimony,  the  fireman 
and  conductor,  who  had  Joined  him  in  his 
efforts  to  drive  the  horse  off  the  track,  fright- 
ened him  and  prevented  him  from  going  back 
towards  his  lot  which  be  tried  several  times 
to  do,  and  drove  him  toward  the  trestle. 
Finally,  frightened  by  the  fireman  and  con- 
ductor and  the  noise  of  the  approaching  en- 
gine and  train,  and  being  prevented  from 
going  back  to  his  lot  be  ran  down  the  track 
and  Jumped  into  the  trestle,  breaking  one  of 
his  forelegs,  so  that  he  had  to  be  killed. 
Plaintiff  testified  that  the  accident  could 
easily  have  been  avoided,  if  the  fireman  and 
conductor  bad  gotten  off  the  track  and  let 
the  horse  pass  them,  or  if  they  bad  gotten  off 
and  gone  around  him  and  gotten  between  him 
and  the  trestle,  which  they  knew  was  ahead ; 
but  they  persisted  In  driving  him  toward  the 
trestle,  thinking,  no  doubt  that  he  would 
leave  the  track  on  one  side  or  the  other  be- 
fore going  upon  the  trestle.  On  the  other 
hand,  the  defendant's  testimony  tended  to 
show  that  the  fireman  did  get  between  the 
horse  and  the  trestle  and  tried  to  drive  blm 
back  past  tte  train,  but  that  he  was  frighten- 
ed, and  ran  by  the  fireman,  and,  in  doing  so, 
came  near  running  over  him.  This,  however, 
was  denied  by  the  plaintiff  and  another  wit- 
ness. 

[1]  The  foregoing  statement  of  the  evidence 
shows  that  it  was  conflicting  on  a  material 
issue.  There  was  therefore  no  error  In  refus- 
ing defendant's  motion  for  nonsuit  and  direc- 
tion of  the  verdict 

[2]  The  Judge  charged  the  Jury  clearly  and 
emphatically  that  unless  plaintiff  proved,  by 
the  preponderance  of  the  evidence,  that  de- 
fendant's servants  were  negligent  and  that 
their  negligence  caused  the  Injury,  they  must 
find  for  defendant  He  charged  also  that,  if 
the  horse  was  frightened  by  the  noise  of  the 
tralnl  operated  with  due  care,  the  company 
would  not  be  liable  for  the  consequences  of 
such  fright  In  the  first  part  of  the  charge, 
he  told  the  Jury,  "If  they  killed  It  negligently 
or  willfully,  then  the  law  says  they  must  pay 
for  it,"  and,  at  the  last,  he  said : 

"Now,  when  I  speak  of  the  killing  of  the 
horse,  if  the  horse  was  bo  injured  by  getting 
into  the  trestle,  if  it  went  in  there  throagh 
natural  fright  or  through  the  negligence  of  ue 
railroad,  through  its  agents,  servants,  and  em- 
ployes, if  it  was  in  such  a  condition  that  it 
bad  to  be  killed,  then  whatever  the  value  of 
the  horse  was  would  be  the  measure  of  dam- 
ages." 
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Appellant  assigns  error  In  this  Instruction, 
in  that  it  was  equivalent  to  saying  that,  U 
the  horse  was  killed  as  the  result  of  his  "natu- 
ral fright" — and  not  the  negligence  of  defend- 
ant— defendant  would,  nevertheless,  be  lia- 
ble. The  charge,  as  a  whole,  shows  that  such 
was  not  the  intention  of  the  court,  and  we 
are  satisfied  that  the  Jury  did  not  so  under- 
stand it.  The  idea  which  the  court  sought  to 
convey  was  that  defendant  would  be  liable, 
although  it  did  not  actually  kill  the  horse,  if 
It  had  to  be  killed  as  the  result  of  defend- 
ant's negligence,  and  the  "natural  fright" 
there  spoken  of  was  that  caused  by  such  neg- 
ligence. The  charge,  aa  a  whole,  could  not 
have  been  understood  otherwise. 

Judgment  affirmed. 

GARY,  a  J.,  and  WATTS,  FBASEB,  and 
GAGE,  JX,  concur. 

(101  S.  C.  429) 

J.  S.  PINKUSSOHN  CIGAR  CO.  v.  CLYDE 
g.  S.  CO.    (No.  9154.) 

(Supreme  Court  of  South  Carolina.    Aug.  12, 
1915.) 

1.  Appeal   and    Kbbob    «=»1001— Review- 
Verdict. 

A  verdict  will  not  be  reviewed  on  appeal 
unless  wholly  unsupported  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3922,  3928-3034 ;  Dec.  Dig. 
«=»1001.] 

2.  Cabriebs  iS=>177  —  Cabbiaos  of  Goods  — 
Initial  Cabkieb— Liabilitt. 

In  interstate  shipments,  the  Initial  carrier 
is  liable  for  damage  to  the  goods  whether  or 
not  caused  by  him. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  S§  775-789,  791-803 ;  Dec  Dig.  <3=» 
177.] 

3.  CoTJBTS   «=>190— Chableston    Civil   and 
Criminal  Court. 

Appeals  from  the  Charleston  civil  and  crimi- 
nal court  to  the  circuit  court  are  heard  by  the 
circuit  court  on  the  record,  and  the  verdict 
should  be  given  the  same  deference  as  is  given 
by  the  Supreme  Court  to  a  verdict  on  appeal 
from  the  circuit  court. 

[Ed.  Note.— For  other  cases,  see  Cburts,  Dec. 
Dig.  <g=3l90;  Appeal  and  Error,  Cent.  Dig. 
i  103.] 

4.  Cabbiebs    <S=3l32— Cabbiage    of    Goods— 
Pbesumptions. 

Though  the  bill  of  lading  provided  the  car- 
rier should  not  be  liable  for  damage  by  breakage, 
proof  that  a  soda  fountain  was  received  by  tlie 
carrier  in  good  condition  and  delivered  l^roken 
casts  on  it  the  burden  of  proving  its  freedom 
from  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  57&-582,  605 ;   Dec.  Dig.  <S=»132.] 

5.  CojntEBCE  iS=>S^-Cabbiagb  of  Goods— In - 

TEBSTATE   CaBBIAOE — POWEB    OF    THE    STATE. 

The  act  imposing  a  penalty  of  $50  upon 
carriers  for  failure  to  pay  claims  within  a  stipu- 
lated time  is  invalid  m  so  far  as  it  applies  to 
interstate  carriers. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  §  5;   Dec.  Dig.  <S=>8.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County ;   H.  F.  Rice,  Judge. 
Action  by  the  J.  S.  Pinkussohn  Cigar  Com- 


pany against  the  Clyde  Steamship  Company, 
begun  in  the  dvll  and  criminal  court  of 
Charleston  and  appealed  by  defendant  to  tbe 
clrcnit  oourt  Prom  a  judgment  there  for 
plaintiff,  defendant  again  appeals.  Affirmed 
on  condition  of  remittitur. 

Bryan  &  Bryan,  of  Charleston,  for  appel- 
lant Nathans  &  Slnkler,  of  Charleston,  for 
respondent. 

HYDRICK,  J.  Plaintiff  recoTered  Judg- 
ment In  the  dvll  and  criminal  court  of 
Charleston  for  $194.21  damages  done  to  a 
shipment  from  Jacksonville,  Fla.,  to  Charles- 
ton, S.  C,  and  $50,  the  penalty  prescribed  by 
statute  for  failure  to  pay  the  claim  within 
the  time  therein  specUBed.  This  Judgment 
was  affirmed  on  appeal  to  the  circuit  court, 
and  defendant  appealed  to  this  court.  The 
shipment  consisted  of  a  soda  fountain  and 
its  parts,  among  which  were  several  crates 
of  marble. 

[1  ]  The  Jury  in  the  trial  court  ftfnnd  that 
the  damage  occurred  while  the  goods  were  In 
defendant's  possession.  It  is  needless  to  say 
that  we  have  no  Jurisdiction  to  review  the 
findings  of  fact,  unless  they  are  wholly  on- 
sustained  by  evidence. 

It  would  serve  no  useful  purpose  to  state 
the  testlmcmy  In  detail,  or  to  dlscoas  the 
tendencies  of  the  evidence.  It  Is  suffidait  to 
say  that  there  was  evidence  tending  to  prove 
that  the  goods  were  delivered  to  defendant 
at  Jacksonville,  in  good  order,  except  that  a 
piece  was  broken  out  of  the  back  of  tbe  foun- 
tain, which  was  noted  on  the  bill  of  lading, 
and  that,  when  they  were  delivered  to  plain- 
tiff, at  C3iarleeton,  four  pieces  of  marble,  be- 
sides the  one  noted  on  the  bill  of  lading,  were 
broken,  and  that  the  damage  amounted  to 
$194.21. 

[2]  The  contention  that  the  drayman  who 
received  the  goods  from  defendant  and  haul- 
ed them  to  plaintiff's  place  of  business  was 
a  common  carrier,  and  therefore,  under  our 
decisions,  the  presumption  arose — which,  ac- 
cording to  the  contention,  was  not  rebutted 
— that  the  damage  was  done  by  blm  (the  last 
carrier),  cannot  help  the  defendant;  because; 
In  that  view,  defendant  was  the  Initial 
carrier,  and,  this  being  an  interstate  ship- 
ment, defendant  would  be  Uable  to  plaintiff 
under  the  Carniack  amendment  of  the  act 
to  regulate  Interstate  commerce.  But  we  do 
not  concede  that  either  branch  of  the  conten- 
tion Is  correct.  However,  the  fact  that  the 
goods  were  not  damaged  before  they  were 
received  by  defendant,  or  after  they  were  de- 
livered to  the  drayman,  was  found  against 
defendant,  and,  as  we  have  said,  there  Is  evi- 
dence to  sustain  the  finding. 

[3]  In  disposing  of  one  of  the  Issues  at 
fact,  the  circuit  court  said: 

"Now,  whether  these  pieces  were  brolcen  whila 
in  the  hands  of  the  defendant  or  by  the  c&relesi 
handliuK  in  removal  from  the  wharf  to  plain- 
tiffs place  of  business  does  not  clearly  api>ear. 
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However,  as  these  matters  were  left  for  the 
jury  to  determine,  and  as  both  they  and  the 
judge  of  the  said  court  are  much  better  acquaint- 
ed with  the  conditions  existing  and  surrounding 
the  transaction  th&n  I  am,  I  cannot  bold  that 
there  is  any  reversible  error  in  the  verdict." 

We  do  not  agree  with  appellant  that  the 
court  erred  in  giving  due  consideration  to  the 
findings  of  the  trial  court,  and  in  not  deciding 
the  questions  of  fact  anew  from  the  evidence, 
as  if  there  Iiad  been  no  findings  thereon  in 
the  trial  court.  Appeals  from  the  oivil  and 
criminal  court  of  Oh&rleston  to  the  drcolt 
court  are  heard  upon  the  record  sent  up,  Just 
as  appeals  from  magistrates'  courts  are  heard 
by  the  circuit  court.  I*e  trial  on  appeal  la 
not  de  novo.  Tlie  drcnit  Judge  does  not  see 
and  hear  the  witnesses,  and,  as  a  rule,  he 
does  not  know  them,  or  their  relative  credi- 
bility, or  the  circumstances  wUch  might 
affect  It,  as  well  as  the  trial  court  and  Jury. 
Therefore,  where  the  evidence  is  conflicting, 
or  susceptible  of  more  than  one  inference, 
the  appellate  court  should  give  due  weight  to 
the  findings  of  the  triers  of  facts  who  had 
the  advantages  mentioned.  The  general  rule 
in  appellate  courts  is  that  the  findings  of  the 
court  below  are  prima  facie  correct,  and  the 
burden  is  upon  the  appellant  to  show  that 
those  e.Toepted  to  are  against  the  w^ght  of 
tlie  evidence. 

[4]  The  bill  of  lading  provides  that  no 
carrier  thereunder  shall  be  IlaUe  for  loss  or 
damage  resulting  from  a  number  of  causes; 
among  them  is  "breakage,"  and  it  appeared 
that  the  damage  complained  of  was  caused  by 
"breakage."  Appellant  contends  therefore 
that,  as  there  was  no  evidence  of  negligence, 
there  was  no  liability. 

When  plaintiff  proved  that  the  goods  were 
delivered  to  defendant  in  good  order  and  that 
they  were  damaged  when  delivered  to  the 
drayman  by  defendant,  a  prima  facie  case 
was  made  out  against  defendant  The  bur- 
den was  then  cast  upon  defendant  to  prove 
that  it  exercised  due  care  and  diligence;  In 
other  words,  that  the  damage  was  not  caused 
by  its  negligence.  .Tohnstone  v.  Railroad  Co., 
39  S.  C.  55,  17  S.  E.  512 ;  Crawford  v.  Rail- 
road Co.,  56  S.  C.  136,  34  S.  E.  80.  This  rule 
of  evidence  has  been  established  and  sanc- 
tioned by  repeated  decisions  of  this  court. 
The  cases  cited  by  appellant  show  that  it  la 
not  in  accord  with  the  rule  established  by 
the  decisions  of  the  federal  Supreme  Court, 
which  is  that,  when  the  carrier  proves  that 
the  loss  or  damage  was  the  result  of  one  of 
the  excepted  causes,  the  burden  is  upon  the 
plaintiff  to  prove  that  It  might  have  been 
avoided  by  the  exercise  of  due  skill  and  dili- 
gence: in  other  words,  that  the  carrier  was 
negligent.  But  for  the  reasons  stated  in 
Deaver-Jcter  Co.  v.  Ry.,  95  S.  C.  485,  79  S.  E. 
709,  we  feel  bound  to  follow  our  own  deci- 
sions. 

[I]  Since  the  decision  of  this  case  on 
circuit,  the  decision  of  this  court  in  Vamville 
Furniture  Co.  v.  Railway,  98  S.  C.  63,  79  S.  E. 


700,  affirming  the  constitutionality  of  the 
statute  under  which  the  penalty  of  $50  was 
recovered  in  this  case,  has  been  reversed  by 
the  federal  Supreme  Court,  which  holds  that 
the  statute  Is  unconstitutional  and  void  as 
applied  to  interstate  commerce.  Charleston 
&  Western  Carolina  B.  Co.  v.  Vamville 
Furniture  Co.,  237  U.  S.  697,  35  Sup.  Ct  715, 
59  L.  Ed.  — .  The  penalty  must  therefore 
be  remitted. 

If  the  plalntUf  shall  remit  the  penalty 
within  20  days  after  notice  of  the  filing  of 
the  Vemlttltur  herein  in  the  circuit  court, 
the  judgment  below  will  stand  affirmed; 
otherwise,  a  new  trial  is  ordered.  Reversed 
nisi. 

OART,  0.  J.,  and  WATTS,  FRASER,  and 
OAGE,  JJ.,  concur. 


aOl  S.  C.  437) 
WICHMANN  v.  SCARPA  et  al.    CNo.  91B&) 

(Supieme  Court  of  South  Carolina.    Anc.  12, 
1915J 

1.  Appeal  and   Ebbob  «=a00— Appxalablk 
Obdebb— Ordeb  to  Make  Mobb  Dxtinitb 

AND    CEBTAIN. 

An  order,  lequirinK  plaintiir  to  make  his 
complaint  more  definite  and  certain  in  ipeei* 
fied  particulars,  involves  the  merits  and  is  ap- 
pealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  C»9-611:  Dec.  Dig.  «» 
90.] 

2.  AcnoiT  «=>63— Joiif  dbb  9'  Caubu  of  Ac- 
tion—Si:ATUTE. 

Under  Code  Civ.  Proc.  1912,  {  216,  pro- 
vidinfT  that  in  cases  where  two  or  more  acts  of 
negligence  or  other  wrongs  are  set  forth  in  tiM 
complaint  as  causing  or  contributing  to  the  in- 
jury for  which  .suit  is  brought,  the  plaintiff  need ' 
not  state  such  several  acts  separately,  but  may 
submit  his  whole  case  to  the  jury  and  recover 
the  damages  sustained,  whether  from  one  or 
all  of  the  wrongs  alleged,  plaintiff,  whose  cause 
of  action  for  trespass  upon  realty  by  interfer- 
ence with  the  possession  and  Injury  thereto  in- 
volved defendant's  acts  in  erecting  a  cornice, 
damage  from  a  leak,  the  throwing  of  water  on 
his  premises,  refusing  to  allow  him  to  erect  a 
fence,  a  trespass,  and  damage  from  an  over- 
hanging cornice,  all  alleged  to  constitute  a  tres- 
pass by  which  the  comfort  and  security  of  his 
premises  were  depreciated  and  irreparable  in- 
jury caused,  alleged  one  cause  of  action,  and 
was  not  required  to  split  it  up  into  the  several 
causes  of  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  i!  549-551,  563-623;    Dec.  Dig.  «=»63.] 

Appeal  from  Common  Flees  Circuit  Court 
of  Charleston  County;  R.  W.  Memminger, 
Judge. 

Action  by  August  Wlchmann  against  Mary 
Scarpa  and  others.  Complaint  ordered  to  be 
made  more  definite,  and  plaintiff  appeals. 
Reversed. 

Theo.  D.  Jervey,  of  Charleston,  for  appel- 
lant. Paul  Macmillan,  of  Cliarleston,  for  re- 
spondents. 

EYDRICK,  3.  Plaintiff  states  his  cause 
of  action  in  11  paragraphs  of  his  complaint. 
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which  are.  In  substance,  as  follows,  except 
the  eleventh,  which  Is  copied  in  full.  He  al- 
leges: 

(1)  That  he  is,  and  since  1889  has  been, 
seised  and  possessed  of  a  certain  lot  in  the 
city  of  Charleston,  which  is  described. 

(2)  That  in  1901,  Paul  Scarpa,  the  elder, 
and  Jane  Barton  erected  on  their  adjoining 
lot  a  building  whose  eaves  and  gutters  over- 
hang his  lot 

(3)  That  in  1911,  the  gutters  leaked  and 
threw  the  water  from  their  roof  upon  his  lot 
and  fence,  causing  his  fence  to  rot  and  be- 
come unserviceable. 

(4)  That  the  servants  of  defendants  have, 
from  time  to  time,  thrown  slops  from  their 
kitchen  window  upon  his  premises. 

(5)  That  on  April  7, 1913,  he  had  the  divid- 
ing line  surveyed,  and  attempted  to  erect  a 
fence  thereon. 

(6)  That  defendants  obstructed  the  erec- 
tion of  the  fence,  and,  on  account  thereof 
and  of  the  illness  of  Paul  Scarpa,  the  elder, 
be  desisted  from  bis  attempts  to  erect  the 
fence. 

(7)  That  since  April  7,  1913,  he  has  en- 
deavored to  adjust  the  dlCTerences  between 
himself  and  defendants,  and  has  demanded 
the  removal  of  the  overhanging  eaves  and 
gutters,  and  that  he  be  allowed  to  build  a 
fence  on  the  line  surveyed  by  him  for  the 
protection  of  his  premises. 

(8)  That  subsequent  to  April  7,  1913,  Paul 
Scarpa,  the  elder,  died,  and  his  title  and  in- 
terest In  said  lot  and  buUdlng  became  vested 
In  the  defendants — other  than  Jane  Barton — 

.as  his  heirs  at  law. 

(9)  That  defendants  have  refused  to  per- 
mit a  fence  to  be  erected  on  the  line  survey- 
ed by  him,  and  have  refused  to  remove  the 
overhanging  eaves  and  gutters. 

(10)  That  on  November  5,  1913,  defendants 
wiUfully  and  wantonly  entered  upon  his 
premises  through  their  kitchen  window,  to 
his  annoyance,  Injury,  and  damage. 

"(11)  That  the  continuing  overhanging  and 
projection  over  the  premises  c^  plaintiff  of 
the  cornice  eaves  and  gutter  on  the  building 
on  premises  of  defendants,  and  the  actings 
and  doings  of  defendants  as  aforesaid,  con- 
stitute a  trespass  upon  plaintiff's  premises, 
by  which  the  value,  comfort,  and  security  of 
his  premises  have  been  greatly  depreciated, 
to  the  great  loss  and  Irreparable  Injury  of 
plaintiff." 

The  relief  prayed  for  is :  (1)  That  the  line 
surveyed  by  him  is  adjudged  to  be  the  true 
dividing  line ;  (2)  that  defendants  be  enjoin- 
ed from  Interfering  with  him  in  the  erec- 
tion of  a  wall  thereon;  (3)  that  the  overhang- 
ing eaves  and  gutters  be  removed;  (4)  for 
$210  damages. 

On  motion  of  defendants,  the  circuit  court 
ordered  the  complaint  made  more  definite 
and  certain  by  requiring  plaintiff  to  state 


separately  the  six  causes  of  action  therein 
alleged,  to  wit: 

"(1)  For  erectine  a  oomice.  in  1901;  g) 
for  damage  from  leak,  in  Augost,  1911;  (3) 
for  throwini;  water  and  slops  on  plain tilTs  pran- 
ises ;  (4)  for  refusing  to  allow  plaintiff  to  erect 
a  fence :  (6)  for  trespass  alleged  on  November 
6,  1013;  and  (6)  for  damage  to  plaintilTi 
premises  by  reason  of  an  overhanging  oomioe 
and  gutter." 

From  this  order  plaintiff  appealed. 

[t]  Defendant's  objection  to  the  considera- 
tion of  the  appeal  on  the  ground  that  the  or- 
der is  not  appealable  is  overruled.  Pidutt 
y.  FldeUty  Co.,  52  S.  G.  584,  30  S.  B.  614; 
Hawkins  t.  Wood,  60  S.  C.  521,  39  S.  E.  9: 
Bolln  V.  Railway,  66  S.  C.  222,  43  S.  B.  665; 
Bell  ▼.  Jackson,  93  8.  0.  666,  78  S.  E.  679. 

[2]  Section  216  of  the  Code  of  Procedure 
reads  as  follows: 

"How  Two  or  More  Causes  of  Action  for 
Damages  may  be  Pleaded. — In  all  cases  where 
two  or  more  acts  of  negligence  or  other  wrooga 
are  set  forth  in  the  complaint,  as  causing  or 
contributing  to  the  injury,  for  which  such  suit 
is  broaght,  the  party  plaintiff  in  such  soit  shall 
not  be  required  to  state  such  several  acts  lep- 
arately,  nor  shall  such  party  be  required  to 
elect  upon  which  be  will  go  to  trial,  but  shall  be 
entitled  to  submit  Mb  whole  case  to  the  jai7 
under  the  instmcticHi  of  the  court  and  to  re- 
cover such  damages  as  be  has  sustained,  wheth- 
er such  damages  arose  from  one  or  another  or 
all  of  such  acts  or  wrongs  alleged  in  the  com- 
plaint," 

The  gist  of  an  action  for  damages  for  tres- 
pass upon  realty  Is  the  Interference  with  the 
possession  or  injury  to  the  property.  Under 
the  old  practice,  each  separate  and  distinct 
act  of  trespass  gave  rise  to  a  separate  cause 
of  action,  and,  while  several  of  these  might 
be  Joined  in  the  same  pction,  they  had  to  be 
stated  in  separate  counts.  Floyd  ▼.  Floyd, 
4  Rich.  23.  The  act  of  1888,  section  216  of 
the  Code  of  Procedure  above  quoted,  was  in- 
tended to  remedy  this  defect  in  procedure: 
and  now  a  plaintiff  may  set  out  In  his  com- 
plaint two  or  more  acts  of  negligence,  or  oth- 
er wrongs,  which  cause  or  contribute  to  the 
injury  for  which  his  suit  is  brought,  wlQi- 
out  stating  them  as  sei>arate  causes  of  ac- 
tion. 

The  gravamen  of  plaintiff's  complaint  is 
the  Interference  with  his  possession  and  in- 
Jury  to  his  property,  and  the  eleventh  para- 
graph of  his  complaint  shows  that  his  in- 
tention was  to  make  all  the  preceding  acts 
of  trespass  and  injury  alleged  one  cause  of 
action.  We  see  no  good  reasm  wliy  he 
should  be  required  to  split  them  up  Into  half 
a  dozen. 

Whether  these  defendants,  or  any  of  them, 
are  liable  for  trespasses  committed  by  Paul 
Scarpa,  the  elder,  is  not  before  us,  and,  of 
course,  It  Is  not  adjudicated.  That  Issue  can 
be  litigated  at  the  trial. 

Order  reversed. 

GARY,  C.  J.,  and  WATTS,  FRASBR,  and 
QAOE,  JJ.,  concur. 
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FAEREX  T.  HAYNBS.    (No.  9159.) 

(Sapreme  Court  of  South  Carolina.    Aug.  14, 
1916.) 

1.  Chattel  Mostoages  ®=>172— Beoovebt  or 
Pbopbbtt  MoBTOAaxD — ^Evidence— Adiossi- 

BIUTT. 

In  claim  and  delivery  for  personal  property, 
to  which  plaintiff  claimed  title  under  a  past-due 
chattel  mor^ge,  where  defendant  alleged  pay- 
ment and  the  improper  application  thereof  to  a 
real  estate  mortgage  alrea^  satisfied,  it  was  er^ 
ror  to  exclude  evidence  tending  to  show  payment 
of  the  real  estate  mortgage  before  the  execution 
of  the  cbattel  mortgage;  defendant  having  a 
right  to  ahow  that  nothing  was  dne  nnder  the 
latter. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  |{  306-308,  310-815;  De& 
Dig.  <S=>172 ;  Replevin,  Cent  Dig.  §  83.] 

2.  Chattel  Mobtoaoes  €=»172— Kecotebt  or 
Pbofebtt  Mobtoaged— Evidence— Adkibsi- 

BILITT. 

In  claim  and  delivery  for  personal  property 
to  which  plaintiff  claimed  tide  under  a  past- 
due  chattel  mortgage,  where  defendant  alleged 
payment  and  the  improper  application  thereof  by 
plaintiff  to  a  real  estate  mortgage,  it  was  error 
to  ezdnde  evidence  showing  such  improper  appli- 
cation. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  S§  306-308,  310-315;  Dec 
Dig.  «=»172;   Replevin,  Cent  Dig.  i  83.] 

Appeal  from  Common  Fleas  Circuit  Court, 
of  Orangeburg  County ;  T.  J.  Mauldin,  Judge. 

Action  by  W.  C.  Fairey  against  William 
Bbiynes.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed,  and  new  trial 
granted. 

Jacob  Moorer,  of  Orangeburg,  for  sppel- 
lant  John  S.  Bowman,  of  Orangeburg,  for 
respondent 


WATTS,  J.  This  was  an  action  for  dalm 
and  delivery,  brought  by  plaintiff  for  the  re- 
coveiy  of  certain  personal  property.  l%e 
plea  of  defendant  was  a  general  denial  and 
payment  The  case  was  tried  before  Judge 
Manldln  and  a  jury  at  Orangeburg,  S.  C,  Oc> 
tober  term  of  court,  1914,  and  resulted  In  a 
verdict  In  fiivor  of  the  plaintiff  for  the  prop- 
erty sued  for,  or  the  value  thereof.  In  case 
property  could  not  be  delivered,  $297.  After 
entry  of  Judgment,  defendant  appeals,  and  by 
seven  exceptions  seeks  reversal. 

[1, 2]  Exceptions  2  and  3  are  as  follows: 

(2)  Because  his  honor  erred  in  not  allowing 
the  defendant  to  prove,  or  to  introduce  evidence 
to  show,  that  the  real  estate  mortgage  referred 
to  by  the  plaintiff  was  fully  paid  before  the  date 
of  the  chattel  mortgage. 

(3)  Because  his  honor  erred  in  not  aDowing 
the  defendant  to  introduce  in  evidence  the  re- 
ceipts which  showed  that  all  accounts  between 
plaintiff  and  defendant  up  to  the  date  of  the  said 


chattel  mortgage  were  fully  paid  before  the  exe- 
cution of  the  said  chattel  mortgage. 

These  exceptions  must  be  sustained.  The 
allegations  of  the  answer  show  that  there  had 
been  for  a  number  of  years,  commencing  in 
1893  np  to  the  time  this  suit  was  commenced, 
various  bustness  transactions,  various  i>ay- 
ments,  and  a  number  of  receipts  given;  the 
contention  of  the  plaintiff  being  that  at  the 
time  the  chattel  mortgage  sued  on  was  exe- 
cuted, February  11,  1913,  the  defendant  was 
Indebted  to  him  In  two  amounts,  one  being 
a  balance  due  on  a  chattel  mortgage  for  the 
year  1912,  and  balance  due  on  a  real  estate 
mortgage  executed  April  12,  1906.  Plaintiff 
contends  that  the  defendant  paid  np  the  real 
estate  mortgage  on  March  3,  1913,  and  the 
sum  of  $39.82  on  the  chattd.  mortgage,  leav- 
ing a  balance  due  on  chatty  mortgage  of  $276 
and  Interest  thereon  from  October  1,  1913. 
Defendant  contends  that  the  real  estate 
mortgage  was  paid  in  full  before  the  chattel 
mortgage  was  given,  and  that  he  had  paid 
the  chattel  mortgage  In  full,  and  that  the 
check  sent  by  him  to  plaintiff  by  mail  and 
applied  to  real  estate  mortgage  by  plaintiff 
should  have  been  applied  to  chattel  mortgage. 
When  the  defendant's  counsel  attempted  to 
introduce  one  receipt  and  Informed  the  court 
that  he  had  a  handful  of  receipts  given  the 
defendant  by  plaintiff,  upon  objection  of 
plaintiff's  counsel  the  court  refused  to  admit 
them  and  ruled  by  saying: 

"I  am  bound  to  rule  this  as  the  law:  If  these 
receipts  antedate  the  chattel  mortgage,  they 
would  not  have  any  bearing  in  this  case  and 
would  not  be  competent  to  affect  this  diattel 
mortgage." 

The  court  refused  to  allow  any  receipt  to 
be  Introduced  that  showed  a  payment  on  the 
real  estate  mortgage  as  being  incompetent 
This  ruling  was  erroneous  and  prejudicial  to 
the  defendant  A  receipt  can  always  be  ex- 
plained. Under  the  pleadings  in  the  case, 
the  defendant  had  the  right  to  show.  If  he 
could,  that  the  c<mdlUon  of  the  cbattel  mort- 
gage had  not  been  broken  and  that  there  was 
nothing  dne  thereon.  He  had  a  right  to  ex- 
plain that  the  receipt,  though  applied  to  the 
real  estate  mortgage,  was  an  improper  appli- 
cation, as  there  was  nothing  due  thereon,  but 
was  a  payment  made  by  him  to  be  applied  to 
the  Chattel  mortgage  and  was  a  payment 
thereon.  He  was  enUUed  to  have  this  ex- 
planation of  the  receipt  to  go  to  the  Jury  for 
their  consideration  for  what  It  was  worth, 
and  these  exceptions  are  sustained,  and  Judg- 
ment reversed,  and  a  new  trial  g;ranted. 

GART,  O.  J.,  and  HTDBICK,  fRASEB, 
and  GAGE,  JJ.,  concur. 
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WHITNER  T.  SOUTHERN  RY.  00. 
(No.  9160.) 

(Supreme  Court  of  South  Carolina.     Aug.  14, 
1915.) 

RAILE0AD8  9=3355  —  Accident  or  Track  — 

Case  Bbquzbed. 

Wbere  plaintilTs  automobil*  was  injured 
while  he  was  atieumtlug  to  cross  defendant's 
railroad  track  at  a  point  which  was  not  a  pub- 
lic road,  and  which,  it  ever  a  private  road,  had 
been  abandoned  as  such,  he  could  not  recover 
against  the,  railroad  company ;  it  owing  him  no 
legal  duty  at  such  point  other  than  not  to  will- 
fully  Injure  him. 

[Jh:d.  Note.— For  other  cases,  ses  Railroads, 
Cent.  Dig.  U  1220-1227,  U35:    Dec.  Dig.  «=> 

Appeal  from  Common  Pleas  drcnit  Court 
at  QieenvUle  County ;  S.  W.  O.  SUpp,  Judge. 

Action  by  Cliarles  -H:.  Wbltner  against  tiis 
Soathem  Railway  Company.  Judgment  for 
defendant*  and  plaintiff  appeals.    Affirmed. 

W.  G.  Sitrlne,  of  Greenville,  for  appellant 
Cotbran,  -Dean  &  Cotiiran,  of  OreenTlUOk  for 
respondent.' 

WATTS,  J.  This  is  an  action  instituted 
by  the  plaintiff  for  $S0O  damages  sustained 
by  tlte  plaintiff's  automobile  wliile  attempt- 
ing to  cross  tbe  defendant's  railroad  track 
at  a  point  near  tbe  city  of  Greenville  alleg- 
ed to  be  a  crossing  commonly  used  by  the 
public  and  which  was  in  defective  condition 
on  November  2,  1913,  when  alleged  damage 
occurred.  The  case  was  tried  before  Judge 
Shlpp  at  Greenville,  S.  C,  October  term,  1914, 
and  resulted  In  a  nonsuit,  from  which  plain- 
tiff appeals,  and  by  six  exceptions  seeks  re- 
versal.. 

These  exceptions  practically  raise  but  one 
question,  and  that  is  that  the  circuit  Judge 
was  in  error  in  finding  and  holding  from  the 
testimony  that,  at  the  time  the  plaintiff  sus- 
tained injury  to  his  car,  tbe  road  was  not 
such  a  one  as  to  impose  upon  the  defendant 
the  duty  to  provide  or  maintain  a  crossing 
at  the  point  in  question.  The  testimony  es- 
tablished beyond  question  that,  even  if  the 
road  ever  existed  at  this  point  as  an  attempt- 
ed private  way,  it  had  been  abandoned  at 
the  time  the  plaintiff  sustained  damage,  and 
at  no  time  was  it  a  public  road,  as  no  part 
of  the  road  had  been  turned  over  to  the 
county  until  after  the  bridge  was  built  It 
n-as  not  a  private  road  or  neighborhood  road, 
for  it  had  not  been  used  by  the  public  ad- 
versely, openly,  notoriously,  and  consecuttve- 
ly  for  20  years  or  more,  because  Henderson 
says  in  his  testimony  that  they  bought  the 
pr<H>erty  In  January,  1913,  and  during  the 
spring  of  that  year  they  started  to  improve 
and  .sell  the  property.  Then  they  got  per- 
mission from  Gwynn  and  built  the  road.  The 
railroad  objected  to  the  crossing  being  put 
there,  as  it  was  dangerous,  and  Henderson 
agreed  that  it  was  dangerous,  and  the  rail- 
road would  not  permit  the  crossing  to  be 
there,  but  agreed  to  pay  half  for  an  over- 


head bridge,  which  was  assented  to  by  Hen- 
derson. The  crossing  as  it  then  exijited  was 
torn  «p  by  the  railroad  authorities,  and  be- 
fore the  overhead  bridge  was  completed  at 
a  different  place  at  the  Joint  expense  of  Hen- 
derson and  the  railroad  the  damage  to  plain- 
tilTs  car  occurred.  The  plaintiff  was  whevs 
be  had  no  right  to  be,  and  at  a  place  that 
the '  defendant  under  no  view  of  tbe  case 
owed  him  any  legal  duty  othier  than  not  to 
willfully  injure  him.  NeiOier  under  Moragne 
V.  Railroad  Co.,  T?  S.  C.  437,  58  8.  a  ISO, 
nor  MUIer  v.  Railway,  94  S.  a  105,  77  S.  E. 
748,  is  such  a  caae  mAde  ont  as  required  tbe 
defendant  to  maintain  this  crossing.  AU  ez- 
ceptions  are  Overruled. 
Judgment  affirmed. 

GARY,  C.  J.,  and  HTDRICK,  rRASER. 
and  GAGE,  JJ.,  concur. 

""^""^^  (US  s.  c.  Ja> 

SMITH  T.  ClilNKSOALES  et  aL 
(No.  9166.) 
(Supreme  Court  of  South  Carolina.    Ang.  tSL 

1915.) 

1.  GOKTBACTS  «=»147— COWBTBUOnOH— IWTBH- 
TION. 

The  purpose  of  constroction  is  to  ascertain 
the  intention  as  gathered  from  the  whole  instru- 
ment and  to  give  effect  if  possible,  to  eveiy 
clause  and  word,  if  it  can  be  done  withoat  vJo> 
lating  any  settled  rule  ,of  law. 

[Ed.   Note.— For  other    cases,   see  Contract^. 
Cent  Dig.  ii  730,  743;   Dec.  Dig.  <S=>147.] 

2.  Contracts    ®=>162  —  Constbuction  —  Rs- 
FVONAHT  Clauses. 

Of  two  irreconcilable  repugnant  claB«e% 
Che  first  shall  prevail,  though  this  rule  is  to  be 
applied  only  when  all  reasonaMe  modes  of  rec- 
onciling the  apparent  repugnancy  have  failed, 
and  subject  to  the  rule  that  tiie  intentlan  ^ther- 
ed  from  the  whole  instrument  shall  prevaU. 

[Ed.'  Note.— For  other   oases,  see  Contract^ 
Cent  Dig.  {  744;  Dec;  Dig.  «=»162.] 

3.  Deeds  «=9l25  —  Estates  aho  Irtxsxsetb 
Crkatxo— Deteasikle  Txk. 

A  deed  conveyed  one-half  of  a  plantation  to 
each  of  the  grantor's  two  sons  "in  the  follow- 
ing way  and  manner  and  with  the  limitations 
and  reservations  b^ow  expressed,"  to  be  held 
in  severalty,  with  a  limitation  that  if  either 
should  die  leaving  no  issue  living  at  his  death, 
his  brothers  and  sisters  should  take  his  share- 
"to  them,  their  heirs  and  assigns,  *  *  *  in 
fee  simple,"  to  be  held  to  the  sons  respectively 
ahd  their  heirs  and  assigns  respectively,  win 
warranty  to  them  and  to  their  heirs  and  as- 
signs. At  the  date  of  the  deed,  the  grantor  bad, 
b^dee  the  two  sons  named  tfaeran,  two  daugh- 
ters, both  of  whom  predeceased  hun  intestate, 
each  leaving  one  child  as  her  only  heir  at  law. 
One  of  the  sons  surviving  the  grantor  died 
without  issue  and  by  will  devised  his  share  to 
his  brother.  M^d,  that  the  grantor  did  not 
intend  that  the  deceased  son  should  take  a  fee 
simple  absolute,  but  that  if  he  left  no  issue  the 
entire  estate  should  go  to  tbe  grantor's  other 
children  end  their  heirs,  so  tlmt  the  deceased 
son  took  a  defeasible  fee,  defeated  on  his  death 
without  issue. 

[£^.  Note.— For  other  cases,  see  Deeds,  CenL 
Dig.  S  356;   Dec.  Dig.  «S=»125.] 

4.  Deeds  ®s>125— Fee— Likitations. 

Under  such  deed,  the  limitation  over  was 
not  void  as  in  violation  of  the  rule  that  a  fee 
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cannot  be  limited  after  a  fee  In  a  eonunon-Iaw 
conveyance,  eiince  it  was  not  a  fee  to  take  effect 
after  the  limitation  to  the  deceased  son  and  Ma 
heirs,  but  a  fee  to  take  effect  in  place  of,  or 
by  substitntion  for  another,  which  depended  up- 
on the  contingency  of  the  son's  leaving  issue. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S  866;   Dec.  Dig.  <3=>125.] 
6.  Deeds  <&=»132— Defeasible  Fee— Remain- 

DER— ABTEB-BOBN  CHILDHEN. 

Under  such  deed,  the  grantor  by  limiting  the 
eatate  over,  on  the  death  of  a  son  without  issue, 
to  bis  "brothers  and  sisters,  their,  heirs  and  aa- 
sigus,"  intended  ^o  provide  for  bis  children 
then  in  existence,  and  their  heirs,  so  that,  where 
his  two  daughters  predeceased  him  leaving  heirs, 
the  grandchildren  were  exdaded,  aa  the  nse  of 
the  plural  word  "brothers"  could  not  imply  an 
intention  to  provide  for  the  after-born,  not  to 
let  them  into  the  distribution,  but  solely  for  the 
purpose  of  making  the  existence  of  the  remain- 
dermen constitute  the  contingency  npon  which 
they  were  to  take. 

.  [Kd.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  366,  367,  372,  373;  Dec.  Dig.  «=»132.] 

Gary,  O.  J.,  and  Fraser,  J.,  dissenting. 

Appeal  from  CJommon  Pleas  Circuit  Court 
of  Abbeville  County ;  Frank  B.  Gary,  Judge. 

Action  by  Fannie  Sullivan  Smith  against 
J.  F.  Clinkscales,  individually  and  as  execu- 
tor of  Jobn  T.  Clinkscales,  deceased,  and 
Mrs.  Ellen  Sherard  Tbomson. .  Judgment  for 
defendant  Clinkscales,  and  plaintiff  and  Mrs. 
Thomson  appeal.    Beversed. 

McOallough,  Martin  &  Blythe,  of  Qreen- 
rille,  and  W.  P.  Greene,  of  Abbeville,  for  ap- 
pellants. M.  P.  De  Brohl,  of  AbbevUle,  Coth- 
ran.  Dean  &  Cothran,  of  Greenville,  and  7. 
ITrank  Clinkscales,  of  McCoimick,  for  re- 
spondent. 

HYDRICK,  J.  Omitting  the  description  of 
the  land,  and  fbe  reservation  to  the  grantor, 
the  deed  to  be  construed  reads  as  follows : 

"Know  all  m«>  by  these  presents  that  I,  Al- 
bert J.  Clinkscales,  of  the  county  of  Abbeville, 
of  the  state  aforesaid,  for  and  in  consideration 
of  the  natural  love  and  affection  I  have  and 
bear  for  my  two  sons,  James  F.  Clinkscales  and 
John  T.  Clinkscales  of  the  said  state  and  coun- 
ty, have  granted,  bargained,  sold  and  released 

unto  the James  F.  Clinkscales  and  John 

T.  Clinkscales^  all  that  plantation  or  tract  of 
land  in  said  state,  and  county  of  Abbeville, 
containing  twenty-iour  hundred  and  twenty- 
six  acres,  more  or  less,  in  the  foUotoine  way 
and  manner,  and  with  the  iimitatiom  and  ret- 
ervationt  beloto  etpretaed,  namely,  the  western 
half  or  mMety  of  the  said  tract  of  land  to  James 
F.  Clinkscales^  and  the  eastern  moiety  or  half 
to  Jobn  T.  Clinkscales,  between  whose  parts  or 
moieties  a  division  line  will  be  run  hereafter 
through  the  said  land  by  the  said  Albert  J. 
Clinkscales,  dividing  the  said  tract,  and  when 
so  divided,  the  said  moieties  and  part  will  be 
held  in  severalty  by  the  said  James  F.  Clink- 
scales and  John  T.  Clinkscales,  respectively, 
icith  this  limitation,  if  either  the  said  Jamei  F., 
Clinktcales  or  John  T,  CUniacales  should  die 
leavint;  no  iatue  living  at  the  time  of  his  death, 
the  brothert  and  titters  of  the  said  James  F. 
CUnkscalei  and  John  T.  Clinktoalet,  loho  may 
die  without  issue  aforesaid  shall  take  have  and 
held  tuch  lands,  to  them,  the  said  brothers  and 
titters,  their  heirs  and  assigns  at  tenants  in 
common.in  fee  timple,  the  said  Albert  J.  Clink- 
scs^es  reserving,  etc.  (here  follows  the  reserva- 


tion to  himself).  Together  with  all  and  singular 
the  rights,  members,  hereditaments^  and  ap- 
purtenances to  the  premises  bielonglng  or  in 
anywise  incident  or  appertaining.  To  have  and 
to  hold  all  and  singular  the  said  premises  and 
the  moieties  when  division  is  made  as  albresaid 
to  the  taid  James  F.  CHnktcaU*  oni  John  T. 
Clinkscales,  respectively,  and  their  heirs  and 
assigns  respectively,  subject  to  the  limitation 
Ofor  to  thetr  brothers  and  sitters  at  aforetaid 
and  reservation  of  interest  and  use  to  Albert 
J.  Clinkscales  as  aforesaid.  And  I  do  hereby 
bind  myself,  my  heirs,  executors  and  administra- 
tors to  warrant  and  forever  defend  all  and  rfngn- 
lar  the  said  p'emises  to  the  said  James  F.  Clink- 
scales and  John  T.  Clinkscales,  granted  and  re- 
leased to  them  as  aforesaid  and  to  their  heirs 
and  assigns  against  me  tlie  said  Albert  J.  Clink- 
scales, my  heirs  and  assigns,  and  against  every 
person  whomsoever  lawfully  claiming  oc  to 
claim  the  same  or  any  part  thereof." 

At  the  date  of  this  deed  (187e),  the  grantor 
bad  foor  children — the  two  sons  named 
therein,  and  two  daughters,  EIImi  and  Bllsa- 
beth,  both  of  whom  predeceased  blm,  intes- 
tate, each  leaving  one  chUd  as  her  only  heir 
at  law.  Ellen  left  the  plaintlfC  Mrs.  Smith, 
and  Elizabeth,  the  defendant.  Mis.  Thomson. 
One  of  the.  sons,  John,  died.  In  1912,  with- 
out issue,  leaving  a  wUl  wherein  be  devised 
his  molet7  of  the  land  to  bla  brother  James. 
The  grantor  died.  In  1895,  and  the  plaintiff 
and  defendants,  James  and  Mr&  Thomson, 
are  his  only  heirs  at  law.  James  is  the  only 
snrvlTlng  child  of  the  grantor. 

The  circuit  court  held  that,  under  the  deed, 
John  took  a  fee  simple  absolute  in  his  moiety, 
and  therefore  his  devise  to  James  was  good; 
and,  further,  that,  even  if  the  limitation  over, 
on  the  death  of  John  without  issue,  should 
be  b^d  to  be  good,  the  sbme  resait  would  fol- 
low, because  the  gift  over  was  to  a  class,  and 
James  was  the  (mly  member  of  the  class  in 
existence  at  the  time  the  gift  took  effect 

[1, 2]  The  purpose  of  all  rules  of  cooBtnic- 
tlon  is  to  ascertain  the  Intention.  When  this 
is  done,  effect  must  be  given  to  it,  if  it  can 
be  done  without  violating  any  settled  rule  of 
law.  In  ascertaining  the  Intention,  "it  is 
necessary  that  the  whole  instrument  should 
be  considered,  and  effect  must,  if  practicable, 
be  given  to  every  clause  and  word  in  it" 
Shaw  V.  Robinson,  42  S.  C.  312,  20  S.  E.  161. 
Another  rule  applied  in  the  construction  of 
deeds  is  that,  of  two  Irreconcilably  repugnant 
clauses,  tbe  first  shall  prevail.  But  this  is  a 
rule  of  last  resort  to  be  applied  only  "when 
all  reasonable  modes  of  reconciling  the  ap- 
parent r^ugnancy  have  failed."  Bowman  v. 
Ix>be,  14  Rich.  Eq.  271.  It  is  subject,  too,  to 
the  i>aramount  rule  that  the  intention,  as 
gathered  from  the  whole  instrument,  shall 
prevail.  1  Dev.  on  Deeds,  i  213  et  seq.; 
Carllee  v.  Ellsberry,  82  Ark.  209,  101  S.  W. 
407,  12  li.  R.  A.  (N.  S.)  956,  and  note,  118 
Am.  St  Rep.  60.  These  principles  are  ele- 
mentary and  are  recognised  and  applied  In 
all  our  decisions. 

[3]  Let  us,  then,  examine  this  deed,  in  the 
light,  of  these  principles,  to  ascertain  the  in- 
teutlon  of  the  grantor.    In  the  premises,  he 
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declares  that  the  grant  is  made  "In  the  fol- 
lowing way  and  manner,  and  with  the  limi- 
tations and  reservations  below  expressed." 
Then,  he  declares  that,  after  division,  the 
sons  shall  hold  their  moieties  In  severalty, 
but  "with  this  limitation,  If  either  •  •  • 
should  die  leaving  no  issue  living  at  the  time 
of  his  death,"  his  brothers  and  sistera  shall 
take  his  moiety,  "to  them  their  heirs  and 
assigns  *  *  *  in  fee  simple."  Thus  far, 
as  no  words  of  inheritance  are  used  in  the 
grant  to  the  sons,  under  our  decisions,  they 
would  take  only  a  life  estate.  But  the  deed 
must  be  construed  as  a  whole,  and,  if  pos- 
sible, effect  must  be  given  to  every  word  and 
clause  in  it  Therefore,  looking  to  the  haben- 
dum, we  find  that  it  is  to  James  and  John, 
respectively,  "and  th^r  heirs  and  assigns,  re- 
spectively," not  absolutely,  but  "subject  to 
the  limitation  over  to  their  brothers  and 
sisters,  as  aforesaid."  We  cannot  take  this 
habendum  in  part,  and  use  it  to  enlarge  the 
estate  previously  given,  without  giving  full 
effect,  if  practicaUe,  to  the  condition  there- 
in expressly  referred  to  upon  which  alone 
that  estate  may  be  enlarged.  Therefore  the 
words  "heirs"  there  found  cannot  be  used  to 
enlarge  John's  estate,  except  in  so  far  as  It 
may  be  done  consistently  with  the  previous 
limitation  over,  to  which  its  enlargemoit  is 
expressly  made  subject;  that  is,  it  must 
yield  to  the  contingency  therein  expressed. 
If  we  couple  the  word  "heirs"  in  the  hab«i- 
dum  to  the  granting  clause  so  as  to  give  John 
a  fee  simple  absolute,  we  completely  ignore 
both  the  limitation  over  In  the  granting 
clause,  and  also  the  express  reference  to  that 
limitation  in  the  habendum  Itself,  wherein 
the  use  of  the  word  "heirs"  is  expressly  qual- 
ified. This  would  violate  the  rule  that  the 
limitation  over,  being  in  the  first  part  of  the 
deed,  should  have  preference,  and  also  the 
rule  that  effect  must  be  given,  if  practicable, 
to  every  word  and  clause  In  the  deed,  and  it 
would  defeat  the  clearly  expressed  intention 
of  the  grantor.  Note,  also,  that  even  the 
warranty  is  not  to  James  and  John  and  their 
"hdrs,"  without  qualification,  but  it  is  of 
the  estate  granted,  "as  aforesaid." 

Giving  effect  to  all  parts  of  the  deed,  the 
conclusion  is  irresistible  that  the  grantor  did 
not  intend  that  John  should  take  a  fee  simple 
absolute.  It  is  equally  clear  that  he  did  in- 
tend that  he  should  take  the  entire  estate,  if 
he  left  issue;  but,  if  not,  that  it  should  go 
to  the  grantor's  other  children  and  "their 
heirs  and  assigns,  as  tenants  in  common,  in 
fee  simple."  Therefore  John  took  a  defeasi- 
ble fee,  which  was  defeated  on  bis  death 
without  issue. 

[4]  The  limitation  over  is  not  void,  as  sup- 
posed, because  it  violates  the  rule  that  a  fee 
cannot  be  limited  after, a  fee  in  a  common- 
law  conveyance.  This  is  not  a  fee  mounted 
upon  a  fee,  but  a  fee  to  take  effect  in  place 
of,  or  by  substitution  for,  another  which  de- 
pended upon  a  contingency.  In  Bowman  v. 
Lobe,  14  Rich.  Eq.  271,  similar  limitations  in 


a  deed  were  construed.  There,  the  gntntor 
gave  to  his  six  sons  certain  lands,  "during 
their  natural  life,"  and  added,  in  the  gimntr 
ing  clause: 

"If  any  of  my  bods  die  without  on  issue  irf 
the  body,  the  lands  mentioned  above  to  be  equal- 
ly divided  among  my  sons  above  mentioDed 
that  are  then  living." 

Then,  after  reserving  a  life  estate  to  him- 
self, he  said: 

"At  my  death,  it  (meaning  the  land)  shall  b« 
immediately  transferred  to  my  sons.  •  •  • 
as  above  mentioned,  to  their  heirs  and  asaignsL*' 

After  the  death  of  the  grantor,  B.,  one  of 
the  sons,  died  without  issue,  leaving  two 
brothers  surviving  him.  Held,  that  B.'s  es- 
tate did  not  descend  to  his  heirs;  that  he 
took  a  fee,  defeasible  on  his  death  without 
issue;  and,  that  contingency  having  happen- 
ed, the  estate  went  over  to  the  surviving 
brothers,  under  the  limitation  In  the  deed. 
The  court  said: 

"Tlieire  was  not  a  fee  mounted  upon  a  fee, 
but  a  fee  made  subject  to  a  contingency,  where- 
by it  was  defeated.  •  •  •  That  snch  contin- 
fent  or  conditional  limitation  may  be  made  by 
eed,  the  authorities  cited  in  the  standard  wwks, 
to  which  '  reference  has  just  been  made,  win 
show." 

The  court  referred  to  4  Kent,  210,  where 
the  author  says: 

"The  rule  (in  Shelley's  Case)  does  not  operate 
BO  as  absolutely  to  merge  the  particular  estate 
of  freehold,  where  the  limitations  intervening 
between  the  preceding  freehold  and  the  subse- 
quent limitation  to  the  heirs  are  contingent, 
becanse  that  would  destroy  sudi  intervening 
limitations.  The  two  limitations  are  united, 
and  executed  in  the  ancestor,  only  until  snch 
time  as  the  intervening  limitauona  become  vest- 
ed, and  then  they  open  and  become  sei>arate, 
in  order  to  admit  such  limitations  aa  there 
arise." 

Fearne  says,  at  page  273  of  14  Rldi.  Eq.: 

"However,  we  are  to  remember  that  althongh 
a  fee  cannot,  in  conveyance  at  common  law,  be 
mounted  on  a  fee,  yet  two  or  more  several  con- 
tingent fees  may  be  limited  merely  as  substi- 
tutes or  alternatives  one  for  the  other,  and  not 
to  interfere;  but  so  that  one  only  take  effect, 
and  every  subsequent  limitation  be  a  disposi- 
tion substituted  in  the  room  of  the  former,  if  the 
former  should  fail  of  effect.  Thus  in  the  above- 
cited  case  of  Loddington  v.  Kime,  it  was  held 
that  the  first  remainder  was  a  contingent  re- 
mainder in  fee  to  the  issue  of  A.,  and  the  re- 
mainder to  B.  was  also  a  contingent  fee,  not 
contrary  to,  or  in  any  degree  derogatory  from 
the  effect  of  the  former,  but  by  way  of  sabstitD- 
tion  for  it.  And  this  sort  of  alternative  limi- 
tation was  termed  a  contingency  with  a  double 
aspect.  For  if  A.  had  issue  male,  the  remainder 
was  to  vest  in  that  issue  ia  fee ;  but  if  A.  had 
no  issue  male,  then  it  was  to  vest  in  B.  in  fee; 
and  these  were  limitations  of  which  the  one  was 
not  expectant  upon,  and  to  take  effect  after  the 
otiier,  but  were  contemporary;  to  commenos 
irosa  the  same  period,  not  indeed  together,  bat 
the  one  to  take  effect  in  lieu  of  the  other,  if 
that  failed." 

These  authorities  are  directly  in  point  and 
show  that  the  limitation  over  in  this  deed 
does  not  violate  the  rule,  for  it  was  not  to 
take  effect  after  the  limitation  to  John  and 
his  heirs,  but  in  Ueu  of  It,  if  it  failed. 

[6]  The  limitation  over  being  good,  wlio 
shall  take  under  it?  That  question  is  an- 
swered by  the  court  In  McMeekln  t.  Brmn- 
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met,  2  HUl's  Bq.  638.  There,  the  gift  was 
by  deed  to  the  nse  of  C.  P.  and,  11  she  died 
-without  Issue,  then,  "to  the  eons  of  6.  B.  and 
D.  B.  and  their  heirs  forever."  O.  P.  died 
without  issue.  At  date  of  the  deed,  S.  B.  and 
D.  B.  (the  donors)  had  each  one  son  living, 
and  afterwards  8.  B.  had  other  sons  who 
died,  and  the  son  of  D.  B.  died  before  G.  P., 
at  whose  death  the  only  living  son  of  either 
of  the  donors  was  the  son  of  S.  B.,  who  was 
living  at  the  time  of  the  gift  Held,  that  the 
limitation  over  was  good;  that  It  was  to  the 
sons  of  S.  B.  and  D.  B.  living  at  the  time  of 
the  gift,  as  If  It  had  been  to  them  by  name, 
and  the  representative  of  the  deceased  eon 
of  D.  B.  was  entitled  to  one-half  of  the  prop- 
erty, bnt  the  representatives  of  the  deceased 
sons  of  S.  B.  who  were  bom  after  the  gift 
were  excluded.  It  was  argued  there,  as  here, 
that,  the  gift  being  to  a  dass,  none  could 
take,  except  those  who  answered  the  descrip- 
tion at  the  time  the  gift  over  took  eftect, 
and  therefore,  as  the  son  of  S.  B.  was  the 
only  son  of  either  of  the  donors  in  existence 
at  the  death  of  O.  P.,  he  alone  could  take 
under  the  limitation.   But  the  court  said: 

"A  deed  or  gift  inter  vivos  speaks  at  f A«  time 
of  itt  execution,  and  the  grantee  or  beneficiary 
under  it  must  be  such  as  answers  the  descrip- 
tion at  that  time.  I  do  not  mean  to  say  that 
a  contingent  future  interest  may  not  he  given 
by  deed,  to  a  person  not  in  existence,  but  that 
intention  must  be  plainly  eapretied  in  the  in- 
ttrument;  and,  if  there  oe  a  fherson  to  answer 
the  description  at  the  time,  it  loUl  never  he 
applied  to  another  oominff  afterward*  into 
existence  who  may  come  within  the  terms  of  the 
desiiription."     (Italics  added.). 

Again,  after  considering  the  difference  be- 
tween wills  and  deeds,  the  court  said: 

"In  a  conveyance,  the  words  are  taken  to  ap- 
ply only  to  those  living  at  the  time  of  eaeeution; 
and  the  court  will  not  extend  it  to  others,  un- 
less it  is  absolutely  impracticable _  to  give  it 
any  other  construction.  An  exception  is  made 
to  the  general  raie  in  the  case  of  a  will;  there 
is  no  such  exception  in  the  case  of  a  deed." 
(Italics  added.) 

Answering  the  question  whether,  the  Inter- 
est being  contingent,  the  representative  of  the 
deceased  son  of  D.  B.  could  take,  it  was  held 
that  he  could,  notwithstanding  the  remain- 
der was  contingent.  The  court  said:  There 
Is  no  doubt  that  such  a  remainder  Is  trans- 
missible, when  the  existence  of  the  remain- 
derman himself  at  the  time  of  the  event  does 
not  constitute  the  contingency;  and,  further, 
supposing  the  entire  estate  to  be  given  to  C. 
P.,  subject  only  to  be  divested  In  the  event 
of  her  dying  without  issue,  "the  rale  Is 
*  *  •  that  a  possibility  coupled  with  an 
interest  la  assignable,  descendible,  or  devisa- 
ble." To  the  same  effect  Is  Prltchett  v.  Can- 
non, 10  Bleb.  £q.  394,  and  numerous  other 
cases  in  our  reports. 

We  must  conclude  therefore  that  when  the 
grantor  limited  the  estate  over,  on  the  death 
of  John  wlthoat  issue,  to  his  "brothers  and 
slaters,  their  heiis  and  assigns,"  his  Inten- 
tion was  to  provide  for  his  children  then  In 
existence  and  their  heirs.   The  fact  that  the 


plural  word  "brothers"  la  used,  when  Uiere 
was  only  one  brother,  does  not  warrant  the 
Inference  that  he  Intended  to  indnde  after- 
bom  children.  In  the  limitation  over,  he  was 
speaking  of  his  children  collectively,  and  the 
use  of  the  plural  is  not  mmaturaL  The  In- 
tention to  i^ovlde  for  after-born  children 
cannot,  in  a  deed,  under  the  rule  stated  In 
McMeekIn  v.  Bmmmet,  be  predicated  apon 
so  slight  a  circumstance.  If  such  Intention 
had  existed,  surely  It  would  not  have  been 
left  to  such  a  doubtful  Inference,  when  It 
could  have  been  so  easily  expressed. 

In  Holeman  v.  Fort,  3  Strob.  Eq.  66,  Bl 
Am.  Dec.  665,  the  deed  of  gift  was  to  the 
"joint  heirs"  of  the  daughter  and  aon-ln-law 
of.  donor.  They  had  two  children  living  at 
date  of  the  'deed.  Others  were  born  after- 
wards. It  was  held  that  those  living  at  the 
date  of  the  deed  took  and  the  after-bom  were 
excluded. 

In  Kitchens  v.  Oralg,  1  Bailey,  119,  there 
was  a  deed  of  gift  to  the  "heirs"  of  Frances 
BCltchens,  who  was  then  alive  and  had  three 
children.  Others  were  bom  afterwards.  It 
was  held  that  those  In  existence  at  date  of 
the  deed  took  the  exclusion  <>t  the  after-bom. 
As  we  have  seen,  the  same  rule  was  allied 
In  McMeekIn  v.  Brummet  Here,  there  are 
no  after-bom ;  bnt  the  use  of  the  plural  word 
"brothers"  is  laid  hold  of  to  raise  by  impli- 
cation an  Intention  to  provide  for  the  after- 
bora,  not  to  let  them  into  the  distribution, 
but  solely  for  the  purpose  of  making  the  ex- 
istence of  the  remaindermen  constitute  tlie 
contingency  upon  which  they  are  to  take,  and 
thereby  destroy  the  transmlsslblllty  of  the 
Interests  vested  In  them  under  the  deed,  and 
so  defeat  the  clear  Intention  of  the  grantor. 

Having  concluded  that  there  was  no  Inten- 
tion to  Include  the  after-bom,  it  Is  unneces- 
sary to  Inquire  what  would  have  been  the  re- 
sult, had  they  been  Included.  It  Is  not  con- 
ceded, however,  that  It  would  have  destroy- 
ed the  transmissiblllty  of  their  interests. 
For,  in  the  case  supposed.  In  the  absence  of 
words  Importing  survivorship,  could  it  be 
said  that  the  existence  of  the  remaindermen 
at  the  time  of  the  event  constituted  the  con- 
tingency upon  which  they  were  to  take? 

The  foregoing  construction  of  the  deed  and 
Its  limitations  harmonizes  and  gives  effect 
to  all  parts  of  It,  and  gives  effect  to  the  In- 
tention of  the  grantor,  without  violating  any 
rule  of  law,  and  It  is  not  at  variance  with 
any  of  the  decisions  of  this  court  which  are 
relied  upon  to  sustain  the  circuit  decree,  as 
examination  of  the  cases  will  show. 

Adams  v.  ChapUn,  1  Hill,  £q.  265,  is  not 
in  point,  for  that  was  the  construction  of  a 
will  In  which  the  limitation  over  was  held 
to  be  void,  because  it  was  too  remote,  being 
after  an  indefinite  failure  of  Issne.  Moore  v. 
Sanders,  15  S.  C.  440,  40  Am.  Bep.  708,  was 
also  a  devise  of  a  fee  simple  absolute,  "to 
dispose  of  as  he  may  think  fit,"  but,  if  he 
should  die  without  leaving  a  will,  over.  The 
limitation  over  was  held  to  depend  upon,  a 
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condition  subsequent  which  was  void,  because 
repugnant  to  the  estate  devised.  It  was  like 
the  devise  In  McAllister  v.  Tate,  11  Rich.  509, 
73  Am.  Dec.  119,  which  was  "In  fee  simple 
for  life."  Edwards  v.  Edwards.  2  Strob.  Eq. 
101,  was  a  deed  to  W.  and  T.,  th^r  heirs 
and  assigns  forever,  under  and  subject  to 
this  proviso:  That,  If  the  said  W.  or  T. 
shonid  die  without  lawful  Issue  of  their  bod- 
ies, over.  The  proviso  was  clearly  and  Ir- 
reconcilably repugnant  to  the  absolute  estate 
first  granted,  and  therefore  void.  Besides, 
the  limitation  over  was  after  an  indefinite 
failure  of  Issue,  and  void  for  remotenesa 
Allen  T.  Fogler,  6  Bleb.  54,  was  a  deed  to 
A.  "and  the  heirs  of  her  body,  and  in  case 
of  her  death  before  she  has  an  heir,"  over. 
The  limitation  over  was  void  as  an  att«upt 
to  limit  a  fee  upon  a  fee  conditional.  £z 
parte  Yown,  17  S.  G.  632,  was.  a  deed  to  S. 
her  heirs  and  assigns  (for  and  during  her 
natural  life,  should  she  die  without  issue). 
Habendum  unto  "S.  her  heirs  and  assigns, 
for  and  during  her  natural  life,  as  aforesaid. 
Should  she  die  without  bodily  issue  the  said 
tract  of  land  to  revert  to  the  children  of  D. 
Bat  should  she  have  a  child  or  children,  then 
the  said  land  to  rest  (vest?)  In  them  abso- 
lutely forever."  Held,  that  the  estate  first 
conveyed  was  a  fee  simple  absolute,  and  that 
the  subsequent  words  were  repugnant  to  that 
estate,  and  that  the  limitation  over  was  an 
attempt  to  create  an  executory  devise  which 
could  not  be  done  by  deed.  Glenn  v.  Jamt- 
■on,  48  S.  C.  316,  26  S.  E.  677,  was  a  deed 
to  H.  "her  heirs  and  assigns  forever  •  •  • 
provided,  nevertheless,  these  presents  are 
upon  the  condition  that  should  H.  die  leav- 
ing no  lawful  issue  of  her  body,  over.  Ha- 
bendum to  H.  her  heirs  and  assigns  forever, 
subject  to  the  conditions  and  limitations 
hereinbefore  expressed,"  followed  by  a  gen- 
eral warranty  to  H.  her  heirs  and  assigns. 
Held,  that  H.  took  a  fee  simple  absolute. 
The  proviso  was  clearly  and  irreconcilably 
repugnant  to  the  absolute  estate  first  grant- 
ed, and  therefore  void.  Glinkscales  v.  Clink- 
scales,  91  S.  C.  59,  74  S.  E.  121,  and  Egan  v. 
Touchberry,  08  S.  C.  569,  77  S.  E.  706,  are 
both  cases  in  which  the  grant  of  a  fee  sim- 
ple absolute  is  followed  by  words  imposing 
conditions  and  limitations  clearly  and  ir- 
reconcilably repugnant  to  the  grant  Chavls 
V.  Chavis,  57  S.  C.  173,  35  S.  B.  507,  was  a 
deed  to  S.  upon  condition  that  she  hold  and 
enjoy  It  for  life,  and,  "after  her  death,  to  go 
to  all  her  children."  Other  conditions  not 
pertinent  to  the  construction  followed.  Ha- 
bendum, unto  8.  "her  heirs  and  assigns  fbr- 
ever."  Held  that,  "by  the  granting  clause,  S. 
took  a  life  estate,  and  her  children  took  a 
life  estate  after  her ;  that  the  habendum  en- 
larged her  life  estate  Into  a  fee  simple,  the 
main  Intention,  as  gathered  from  the  whole 
deed,  being  to  vest  a  fee  simple  in  her ;  that 
the  life  estate  to  the  children  was  a  secon- 
dary Intention  and  was  repugnant  to  the 
maia  intention  and  to  the  £ee  thereby  creat- 


ed. It  will  be  seen  ftt  once  that  this  deed  Is 
more  nearly  like  the  deed  in  this  case  than 
any  of  the  others — especially  In  that  resort 
was  had  to  the  habendum  to  enlarge  the  es- 
tate previously  given,  and  thereby  destroy 
an  estate  intermediately  given.  But  it  is  ma- 
terially different,  in  that  there  is  no  qualifi- 
cation of  the  use  of  the  words  "heirs  and  as- 
signs" in  the  habendum,  wliich  are  to  "B.  her 
heirs  and  assigns  forever" ;  wliile  here  those 
words  are  expressly  made  "subject  to  the 
limitation  over  as  aforesaid."  AnoOier  radi- 
cal difference  is  that,  upon  consideration  of 
the  whole  deed  in  that  case,  the  iutentlon  ap- 
peared to  give  S.  a  fee  simple  absolute,  while 
a  like  consideration  of  the  deed  in  this  case 
shows  no  such  intention,  but,  as  has  been 
shown,  the  intention  that  John's  estate 
should  determine  on  his  death  without  lasoe. 
Judgment  reversed. 

WATTS  and  GAGE,  JJ.,  concnr. 

FRASER,  J.  (dissenting).  This  deed  Is 
vei7  unusual  in  form,  and  therefore  the  gen- 
eral statement  of  rules  in  the  various  authori- 
ties are  not  in  my  Judgment  applicable.  As 
a  general  rule,  the  office  of  the  premises  is  ta 
designate  the  grantor,  the  grantee,  the  con- 
sideration, and  the  thing  granted.  In  the 
habendum  we  look  for  the  estate  granted.  In 
the  premises  the  grant  being  made  to  the 
grantee  and  nothing  more,  there  is  conveyed 
a  life  estate  only,  and  the  remainder  after 
the  life  estate  remains  in  the  grantor,  and 
may  be  by  him  conveyed  to  the  grantee.  It 
Is  manifest  that,  whUe  the  grantor  may  en- 
large the  estate  in  the  grantee  by  all  or  a 
portion  of  the  estate  that  remains  in  him,  he 
cannot  dispose  of  any  interest  that  has  al- 
ready been  granted.  It  is  manifest  that  in 
this  deed  Albert  has  not  only  granted  an  es- 
tate to  John,  but  bad  given  some  sort  of  an 
estate  to  his  (John's)  "brothers  and  sisters." 
The  entire  residue  of  the  estate,  after  John's 
life  estate,  did  not  belong  to  the  gtantm:,  and 
he  could  not  grant  to  John  the  entire  resi- 
due, because  the  remainder  had  already  pass- 
ed out  of  him.  In  other  words,  the  estate 
had  already  been  made  defeasible  and  a  con- 
tingent interest  in  favor  of  the  brothers  and 
sisters  granted  that  the  grantor  ooald  not 
revoke,  and  was  not  his  to  release. 

In  Chavis  v.  Chavis,  57  S.  O.  178,  86  S.  B. 
507,  words  were  transferred  from  the  prem- 
ises to  the  habendum  in  order  that  the  pni^ 
pose  of  the  deed  might  not  be  defeated  and 
the  intention  carried  out  In  this  deed,  it  is 
as  clear  to  me,  as  can.  be,  that  Albert  Intend- 
ed that,  if  James  or  John  died  withoat  iaane, 
the  portion  of  the  one  "so  dying  without  is- 
sue" should  go  to  bis  "brothers  and  sisters." 
The  reiterated  statement  "in  season  and  out 
of  season"  makes  certain  the  intention. 

Tb9  next  question  is:-  What  Interest  did 
the  "brothers  and  sisters"  take?  The  answer 
to  that  question  depends  upon  whether  the 
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Sift  was  ta  tadividnals  or  to  a  claas.  The 
grant  was  to  tbe  "brothers  and  sisters."  The 
court  frequently  looks  to  the  drctimstances 
to  determine  the  meaning  of  tbe  words  used. 
J<du)  had  but  one  brother,  and  the  lodlTldui 
als  did  not  fit  the  class. 

In  McMeekln  y.  Brummet,  2  Hill,  Bq.  638, 
there  were  Indirldnals  In  being  who  composed 
the  entire  class,  and  It  was  as  If  they  had 
been  named.  In  Brown  ▼.  McCall,  44  S.  C, 
603,  22  S.  K  823,  the  grant  was  to  children 
by  a  predeceased  husband.  The  individuals 
of  that  class  were  complete  and  the  Interest 
transmissible.  It  Is  claimed  that  there  is  a 
distinction  between  a  deed  and  a  wilL  There 
Is  a  distinction.  Oiie  "deed"  speaks  from  Its 
date,  a  "will"  from  the  death  of  the  testator. 
More  latitude  is  allowed  in  wills,  but  a  con- 
tingent Interest  may  be  created  by  either. 

If  the  grantor  had  said  Vbrotber  and  sis- 
ters," then  it  would  have  been  clear,  that  the 
gift  over  was  to  individuals,  and  they  would 
have  taken  subject  to  the  contingency  that 
John  should  die  without  issue. 

It  may  seem  strange  that  a  single  letter 
should  change  the  disposition  of  so  valuable 
as  estate;  but,  when  the  change  of  a  letter 
will  change  tbe  idea,  there  is  no  power  In 
the  court  to  dlsreigard  the  letter.  There  Is 
here  a  double  contingency,  to  wit,  the  death 
of  John  without  issue,  and  the  survival  of 
the  contingency.  There  is  no  word  substitut- 
ing any  ane>  for  deceased  members  of  the 
class. 

I  think  James  takes  as  the  sole  survivor  of 
tbe  class. 


GARY,  O.  J.  (dissenting).  The  following 
statement  appears  in  the  record.: 

"This  action  was  brought  by  tlie  plaintiff,  in 
1913,  for  the  partitloD  of  about  1,240  acres  of 
land,  being  half  of  a  tract  of  land  formerly 
owned  by  Albert  J.  Clinkscales.  On  February 
29,  1876,  the  said  A.  J.  Clinkscales  made  a  deed 
of  the  entire  tract,  and  it  is  the  construction 
of  this  deed  that  is  involved  in  this  case.  At 
that  time  A.  J.  Clinkscales  had  a  wife,  Sarah, 
two  sons,  John  T.  and  Jas.  F.  Clinkscales,  and 
two  daughters,  Ellen  Clinkscales  who  married 
Sullivan,  and  Elizabeth  Clinkscales  who  mar- 
ried Sherard.,  The  said  A.  J.  Clinkscales  died 
In  1886.  His  wife,  the  said  Sarah  Clinkscales, 
never  married  a^ain,  and  died  in  1910.  The 
two  (lauRhters  of  the  said  A.  J.  Clinkscales  pre- 
deceased him,  each  leaving  as  her  only  heir  at 
law  a  daughter;  the  plaintiff  Florence  Sulli- 
van Smith  being  the  daughter  of  the  .said  Ellen, 
and  tbe  defendant  Ellen  Sherard  Thomson  be- 
ing tbe  daughter  of  Elizabeth." 

The  following  is  a  copy  of  the  deed  here- 
inbefore mentioned  (omitting  the  covenant  of 
warranty,  which  is  in  the  usual  form): 

•'Know  all  men  by  these  presents  that  I,  Al- 
bert J.  Clinkscales,  of  the  county  of  Abbeville, 
of  the  state  aforesaid,  for  and  in  consideration 
of  the  natural  love  and  affection  I  have  and 
bear  for  my  two  sons,  James  F.  Clinkscales 
and  John  T.  Clinkscales  of  the  said  state  and 
county,  have  granted,  bargained,  sold  and  re- 
leased unto  the James  F.  Clinkscales  and 

John  T.  Clinkscales,  all  that  plantation  or 
tract  of  land  in  said  state,  and  county  of  Ab- 
beville, containing  twenty-four  hundred  and 
twenty-six  acres,  more  or  less,  in  the  following 


way  and  manner,  and  with  tiie  Umltationa  and 
reservations  bdow  expressed,  namely,  the  west- 
em  half  or  moiety  of  the  said  tract  of  land  to 
James  F.  Clitikscales,  and  the  eastern  moiety 
or  half  to  John  T,  Clinkscales,  between  whose 
parts  or  moieties  a  division  line  will  be  run 
hereafter  through  the  said  land  by  tbe  said  Al- 
bert J.  (Tlinkscales,  dividing  the  said  tract, 
and  when  so  divided,  the  said  moieties  and  part 
will  be  held  in  severalty  by  the  said  James  F. 
Clinkscales  and  John  T.  Clinkscales,  respective- 
ly, with  this  limitation,  if  either  tbe  said  James 
F.  Clinkscales  or  John  T.  Clinkscales  should 
die  leaving  no  issue  living  at  the  time  of  his 
death,  the  brothers  and  sisters  of  the  said  James 
F.  Clinkscales  and  John  T.  Clinkscales,  who 
may  die  without  issue  aforesaid  shall  take,  have 
and  hold  such  lands,  to  them,  the  said  brothers 
and  sisters,  their  heirs  and  assigns  as  tenants  in 
common  in  fee  simple,  the  said  Albert  J.  Clink- 
scales reser\'ing,  retaining  and  allowing  to  him- 
self notwithstanding  these  presents  the  right 
to  use,  possess,  and  enjoy  the  said  tract  and 
moieties  thereof,  wiUiout  rent  or  return  until 
the  said  James  F,  Clinkscales  and  John  T. 
Clinkscales  shall  respectrv«jly  attain  the  age  of 
twenty-one  years,  and  also  the  said  Albert,  J. 
Clinkscales  reserving,  retaining  and  allowing 
for  hiaiself,  a  life  interest  of  a  moiety  or  half, 
in  each  of  the  ihoieties  or  parts  when  divided 
between  James  F.  Clinkscales  and  John  T. 
Clinkscales,  as  aforesaid.  ♦  •  •  Together  with 
all  and  singular  the  rights,  members,  heredita- 
ments and  appurtenances  to  the  premises  belong- 
ing or  in  anywise  incident  or  appertaining.  To 
hav«  and  to  bold,  all  and  singular,  the  suid 
premises  and  the  moieties  when  division  is  made 
as  aforesaid  to  the  said  James  F.  Clinkscales 
and  John  T.  Clinkscales,  respectively,  and  their 
heirs  and  assigns  respectively,  subject  to  the 
limitation  over  to  their  brothers  and  sisters,  as 
aforesaid,  and  reservation  of  interest  and  use 
to  Albert  J.  Clinkscales  as  aforesaid." 

If  this  had  been  a  will  instead  of  a  deed, 
it  would  not  admit  of  controversy  that  the 
words  therein  used  would  have  created  an 
executory  de^i8e.  An  executory  devise  can- 
not, however,  be  created  by  deed.  Rutledge 
V.  Fishburne,  66  S.  C.  155,  44  S.  B.  564,  97 
Am.  St.  Rep.  757.  The  deed  contemplated 
that  A.  J.  Clinkscales  should  enjoy  the  use 
of  all  the  lands  until  James  F.  Clinkscales 
and  John  T.  Clinkscales  attained  tbe  age  of 
21  years;  and  that,  after  the  land  was  di- 
vided, A.  J.  Clinkscales  should  )iave  the  nse 
of  a  moiety  during  his  lifetime,  in  each  of 
the  shares  allotted  by  him  to  his  respective 
sons.  The  deed  also  provided  that,  when  the 
provision  was  made,  tbe  shares  of  the  said 
sons  should  be  held  in  severalty.  When  A. 
J.  Clinkscales  died  in  1895,  no  other  persons 
than  James  F.  Clinkscales  and  John  T.  Clink- 
scales any  longer  had  a  life  estate  in  the 
whole  or  any  part  of  tbe  moieties  assigned  to 
them  in  said  lands.  They  therefore  at  that 
time  were  vested  with  the  fee  in  the  lands 
assigned  to  each  of  them.  If  it  was  Intend- 
ed that  the  conditional  limitation  mentioned 
in  the  deed  was  to  become  effective  during 
the  lifetime  of  A.  J.  Clinkscales,  then  that 
no  longer  presents  an  open  question ;  for  the 
reason  that  John  T.  Clinkscales  did  not  die 
without  issue  living  at  the  time  of  his  death, 
as  he  did  not  die  until  1912,  whereas  his 
father  died  in  1895.  But,  on  the  other  hanck 
if  the  contingency  upon  which  the  sisters 
were  to  become  entitled  to  the  share  of  the 
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brother  dying  without  leaving  Issue  living 
at  the  time  of  his  death  was  intended  to  take 
effect  after  the  fee  had  become  vested,  then 
the  conditional  limitation  which  had  the 
characteristics  of  an  ezecntory  devise  was 
inoperative  and  invaUd. 

"An  executory  devise  of  lands  is  such  a  dis- 
position of  them  by  will  that  thereby  no  estate 
vests  at  the  death  of  the  devisor,  but  only  on 
some  future  contingency.  It  differs  from  a  re- 
mainder in  three  very  material  iwints:  (1) 
That  it  needs  not  any  particular  estate  to  sup- 
port it.  (2)  That  by  it  a  fee  simple,  or  other 
less  estate,  may  be  limited  after  a  fee  simple. 
•    •    • "    2  BL  Com.  173. 

In  the  present  case,  the  conditional  limi- 
tation upon  which  the  sisters  were  intended 
to  become  entitled  to  an  interest  in  the  lands 
was  not  supported  by  a  precedent  particular 
estate,  nor  could  it  be  given  effect  v^thout 
mounting  a  fee  upon  a  fee,  aa  the  sons  be- 
came vested  vrlth  the  entire  fee  as  soon  as 
A.  J.  Clinkscales  died  in  1895,  whereas  the 
rights  of  the  sisters  could  not  accrue  until 
the  death  of  John  T.  Clinkscales  in  1912,  dur- 
ing which  time,  as  we  have  shown,  the  con- 
ditional limitation  was  not  supported  by  a 
precedent  particular  estate.  There  was  nev- 
er any  time,  from  the  execution  of  the  deed 
until  the  death  of  John  T.  Clinkscales,  when 
the  sisters  were  vested  with  any  estate  what- 
ever. 

The  main  case  relied  upon  to  show  error 
on  the  part  of  his  honor  the  circuit  Judge  in 
construing  said  deed  is  Bowman  t.  Lobe,  14 
Rich.  Eq.  271.  The  syllabus  of  that  case  is 
as  follows: 

"A.,  by  deed,  assumed  to  be  valid  aa  a  cove- 
nant to  stand  seized  to  uses,  conveyed  certain 
tracts  of  land  to  his  six  sons  by  name  'during 
their  natural  life,'  and  'if  any  of  my  sons  die 
without  an  issue  of  the  body,'  remainder  to 
the  sons  then  living.  He  then  by  the  same  deed 
conveyed  other  lands  to  his  four  daughters 
for  life,  vrith  remainder  to  the  survivors,  on 
the  same  contineency.  And,  further,  after  re- 
serving to  himself  a  life  estate  in  all  the  lands, 
he  directed  that  'at  my  death  it,'  meaning  all  the 
lands,  'shall  be  immediately  transferred  to  my 
sons  and  daughters  as  above  mentioned,  to  their 
heirs  or  aasigns.'  B.,  one  of  the  sons,  survived 
A.,  and  then  died,  without  issue,  leaving  two 
of  his  brothers  surviving  him.  Held,  that  B.'s 
estate  in  the  lan^s  did  not  descend  to  his  heirs, 
and  therefore  that  his  share  could  not  be  sub- 
jected to  the  claims  of  his  creditors." 


We  are  content  to  call  attention  to  the  fbt 
lovTlng  facts: 

(1)  That  the  question  now  before  the  court 
was  not  considered  in  that  case,  is  shown  by 
the  (xmclnsion  of  the  court  which  was  as  fol- 
lows: 

"This  case  does  not  involvv  any  question  be- 
tween brothers  and  the  children  of  a  prede- 
ceased brother,  nor  any  concerning  accniiiig 
shares,  and  no  limitation  of  opinion  upon  asj 
of  those  questions  is  intended  to  b«  made." 

(2)  The  brother  who  died  vrithout  issue  of 
his  body  had  a  life  estate  In  the  piopexts, 
and  that  was  a  sufficient  precedent  estate  to 
support  the  contingency  upon  which  the  prop- 
erty was  to  go  to  others,  who  were  also  vest- 
ed vrith  life  estates. 

(3)  The  court  in  that  case  recognized  the 
diaracteristics  of  an  executory  devise,  and 
sustains  the  doctrine  that  an  executory  de- 
vise is  inapplicable  to  a  deed. 

For  these  additional  reasons,  to  those  as- 
signed by  his  honor  the  circuit  Judge,  I  dis- 
sent. 


BANK  OP  JOHNSTON  v.  FRIPP  et  »L 
(No.  9107.) 


(Supreme  Court  of  South  Carolina. 
1915.) 


May  17, 


Appeal  from  Common  Pleas  Circuit  Comt  of 
Edgefield  County;    J.  W.  De  Vore,  Judge. 

Action  by  the  Bank  of  Johnston  against  W. 
a  Fripp^  William  Weston,  E.  G.  I<.  Adams,  tad 
J.  H.  White.  From  a  judgment  for  plaintiS, 
defendants  W.  C.  Fripp,  William  Wesbxi,  ua 
E.  C.  L.  Adams  upvetd,    Dismisaed. 

Weston  &  Aycock  and  Frank  O.  Tom^jni, 
all  of  Columbia,  for  appellants.  Sheppud  Bros., 
of  Edgefield,  for  respondent. 

6ART,  O.  J.  This  is  an  appeal  from  an  order 
striking  out  certain  allegations  of  the  answers 
on  the  ground  that  they  were  sham,  and  in  il- 
lovring  the  plaintiff  to  apply  for  judgment  bj 
default. 

The  ruling  of  his  honor  the  {»«siding  Judge 
is  fully  sustained  by  the  cases  <x  Germ^ert  Ga 
V.  Castles,  97  S.  C.  3E»,  81  S.  B.  665.  and  In- 
terstate Ch.  Cor.  V.  Farmington  Cor.,  81  & 
E.  710. 

Appeal  dismissed. 

HYDRIOE,  WATTS,  FRASEB,  and  OAGB, 
JJ.,  concur. 
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8ETZEB  ▼.  PLONK  et  aL    (No.  48&) 

(Supreme  Conrt  of  North  Carolina.    Mar  12, 
1915.) 

Appeal  from  Superior  Conrt,  Cleveland  Coun- 
ty;   Adams,  Judge. 

Action  by  John  Setzer  against  M.  K  Plonk 
and  another.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    No  error. 

This  is  a  dvil  action,  upon  these  issues : 

(1)  Was  the  plaintiff  injured  by  the  negligence 
of  ue  defendant,  as  alleged  in  the  complaint? 
Answer:  Tes. 

(2)  Did  the  plaintiff,  by  his  own  negligence, 
conmbute  to  his  injury,  as  alleged  in  the  an- 
swer?   Answer:  No. 

(3)  Did  the  plaintiff  assume  the  risk  of  being 
injured  in  the  manner  in  which  he  was  injured, 
as  alleged  in  the  answer?    Answer:  No. 

(4)  What  damage,  if  any,  is  plaintiff  entitled 
to  recover?    Answer:  $100. 

The  defendants  appeal. 

Bybnm  &  Hoey,  of  Shelby,  for  appellants. 

PER  CURIAM.  We  have  examined  the  rec- 
ord in  this  case,  and  the  several  exceptions.  We 
find  them  to  be  without  merit  His  honor  fol- 
lowed the  well-settled  principles  of  the  law  of 
negligence  in  hia  instructions  to  the  jury  in 
this  case. 

No  error. 


ROBINSON  v.  HUFFSTETLER.     (No.  442.) 

(Supreme  C!oart  of  North  Carolina.    May  5k 
1916.) 

Appeal  from  Superior  Ck>urt,  Gaston  Coonty ; 
Shaw,  Judge. 

Action  by  I.  S.  Robinson -against  Ed.  S.  Hnff- 
stetler.  Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

The  action  was  to  recover  two  mules  alleged 
to  have  been  wrongfully  detained  by  the  defend- 
ant, and  damages  alleged  to  have  been  sustained 
by  the  plaintiff. 

The  following  are  the  issues  submitted,  and 
the  answers  thereto: 

(1)  Is  the  plaintiff  the  owner  and  entitled  to 
the  possession  of  the  two  black  mare  mules,  as 
alleged  in  the  complaint?    Answer:  Yes. 


(2)  What  la  the  valae  of  aaid  moles?  An- 
swer: $450. 

(3)  What  damage,  if  any,  is  the  plaintiff  en- 
titled to  recover  of  the  defendant  by  reason  of 
the  wrongful  detention  of  the  said  mnles?  An- 
swer: None. 

Mangnm  &  Wolts  and  A.  C.  Jones,  all  of  Ga»* 
tonia,  lor  appellant.  Mason  &  Mason  and  Qeo. 
W.  Wilson,  all  of  Oastonia,  for  appellee. 

PER  CURIAM.  This  case  was  before  this 
court  at  spring  term,  1914.  and  is  reported  in 
165  N.  C.  459,  81  S.  E.  763.  In  the  opinion  of 
Mr.  Justice  Allen,  the  law  applicable  to  the 
facts  of  this  case  is  fully  discussed,  and  in  the 
last  trial  the  court  below  has  carefully  followed 
the  opinion  ot  this  court.  The  matters  sub- 
mitted to  the  jury  were  largely  questions  ot 
fact  and  have  been  determined  by  the  jury 
under  a  charge  free  from  error. 

We  have  examined  the  several  assignments  of 
error,  and  find  them  to  be  without  merit 

No  error. 


McLEMORB  t.  RANDOI/PH  ft  O.  BY.  GO. 
(No.  409.) 

(S'upreme  Court  of  North  Carolina.    April  28k 
1915.) 

Appeal  from  Superior  Court,  Moore  County; 
Rotmtree,  Judge. 

Action  by  W.  J.  McLemore  against  the  Ran- 
dolph &  Cumberland  Railway  Ompany.  From 
a  judgment  for  plaintiff,  defoidant  appeals.  Af- 
firmed. 

This  is  an  action  to  retever  damages  caused, 
as  the  plaintiff  alleges,  by  the  negligence  of  the 
defendiint  in  setting  out  fire  upon  its  right  of 
way  which  was  communicated  to  the  land  of 
the  plaintiff.  O^ere  was  a  verdict  and  judgment 
for  the  plaintiff,  and  the  defmdant  excepted  and 
appealed. 

Geo.  H.  Hnmber,  of  Carthage,  for  appellant 
G.  W.  McNeill  and  H.  F.  Seawdl,  both  of  Car- 
thage, for  appellee. 

PER  CURIAM.  This  appeal  is  controlled  by, 
the  case  of  McRainey  v.  Railroad,  84  S.  E.  861, 
decided  at  this  term,  and  upon  that  authority 
the  judgment  is  affirmed. 

No  error. 


Brd  or  Oaeocs  ts  Voi..  8S 
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